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25.  General  incorporation  law 132 

27.    Officers 133 

80.    Prohibiting  shortening  of  time 

for  appeal 40 

6,184.    Looalcourts 133 

6,  •  L    Qualification  of  electors laO 

M  4, 6.    Depriving  felons  of  suffrage. ...  136 
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1801,  March  6.    Ballot  act 
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Pais.  6846, 6847, 6848.   Taxation  of  notes  and 

mortgages  ....••••.....   711 
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568S.   Beoord  as  evidence 

5708.    Beourdingr  act 

5712.    Becordlnsr  act 

7778.    Absence  of  seal 

783a    Partition 

7990.    Oare  of  attached  property 

KQS.   Gamiahnient  exemptions 

tj037.  Payment  into  court  of  irarnished  mon- 
ey  
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ANNOTATED. 


MICHIGAN  SUPREME  COURT. 


Elizabeth  VAN  AUKEN 

V. 

CfflCAGO  &  WEST  MICHIGAN  R.  CO., 

Flff,  in  Err, 

(96Mloh.  307.) 

1.  A  traveler  is  not  gvilty  of  oontribii- 
toiy  neg^lli^ence  as  matter  of  law  at  least 
in  failinic  to  anticipate  and  ^ard  airainst  the 
runolDif  of  a  train  in  a  dark  niffbt  without  any 
headllg-ht,  so  as  to  defeat  a  recovery  for  injuries 
in  beinir  struclc  by  an  engine  running  backward 
at  a  railroad  crossing,  although  there  was  a  fail- 
ure to  stop  and  listen  before  endeavorlnir  to  cross 
the  track. 

%  It  Is  not  error  to  direct  thejory  as  to 
an  ansinrer  to  a  special  interrogatory* 

where  the  evidence  is  all  one  way;  and  a  party 
cannot  complain  of  such  direction  because  be 
waote  to  know  whether  the  Jury  are  makinflr  their 
ilndlDgs  ftrom  the  facts  In  accordance  wlUi  the 

evidence. 

Z>  Bidtag  home  firom  a  railroad  station 
in  a  peaceal>le  and  qniet  manner  on 
Sabbath  eveninip  is  not  such  a  violation  of 
the  statute  ajralnst  labor,  sport,  games,  etc.,  on 
that  day  as  will  defeat  a  right  to  recover  for  Inju* 
ries  received  from  a  train  at  a  railway  crossing. 

iLimg  and  Orant,  JJ.,  dinent  from  propoiUion  U 

(June  30,  IMNL) 

ERROR  to  the  Circnit  Cotirt  for  Van  Buren 
County  to  review  a  judgment  in  favor  of 
plamtiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injaries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Mmri,  Smiley»  Smith  ik  StoTens,  for 
plaintiff  in  error: 

If  several  of  plain  tilTB  witnesses  with  no 
better  opportunities  for  hearing,  and  less  mo- 
tive, than  plaintiff,  all  heard  the  train  passing 
over  the  bridges,  and  if  the  plain  tifC  and  her 


three  companions  all  bad  good  bearing,  and  if 
Ihev  were  looking  and  usteoiog  for  an  ap- 
proaching train,  as  the  law  requires,  is  not  the 
conclusion  Inevitable,  that  plaintiff  would  have 
beard  the  rumbling  of  the  train  as  it  passed 
over  the  bridges  less  than  two  minutes  oefoie 
the  accident? 

See  Brady  v.  Toledo,  A,  A.  eft  N.  M,  R,  Co. 
81  Mich.  616;  Matta  ▼.  Ohieago  db  W.  If.  H. 
Co.  69  Mich.  109;  Haa8  v.  Orand  Rapids  it:  1. 
K  Co.  47  Mich.  406;  Mynmng  ▼.  Detroit,  L,  db 
JS'.  R  Co,  64  Mich.  100. 

There  are  several  objects  In  submitting  spe- 
cial questions  of  fact  to  the  jury. 

Suppose  the  jury  in  this  case  bad  been  per- 
mitted to  answer  this  fourth  question  and  had 
answered  it  in  the  negative,  or  suppose  they 
had  answered  the  first  question  in  the  negative, 
would  it  not  have  been  clear  that  the  jury 
were  not  regarding  the  evidence  at  all?  And 
had  the  court  any  right  to  deprive  the  defend- 
ant of  this  test? 

8  How.  Stat.  §  7606;  Beee/ter  ▼.  Oalvin,  71 
Mich.  896;  International  Wrecking  db  Tranep, 
Co.  V.  MeMorran,  78  Mich.  472;  Zucker  v.  Kar^ 
peles,  88  Mich.  425;  Sherwood  v.  Chicago  dk  W, 
M,  R.  Co.  82  Mich.  877;  Harrison  v.  Detroit,  L. 
<fc  A^.  R.  Co,  7  L.  R.  A.  628,  79  Mich.  409. 

Cavanaugh  went  to  plaintiff's  ^ouse  on  busi- 
ness at  the  time  of  the  accident.  The  others 
seem  to  have  been  bent  on  pleasure  only,  and 
the  statutes  of  the  state  and  the  authorities 
upon  the  subject  are  to  the  effect  that  one  who 
is  engaging  in  matters  that  are  not  allowed  by 
statute  on  Sunday  cannot  recover  for  injuries 
that  they  may  suffer  while  so  engaged. 

How.  Stat  §  2015;  Johnson  v.  Irasburgh,  4tt 
Yt.  28,  19  Am.  Rep.  Ill;  Jones  t,  Andover,  10 
Allen,  18;  Com,  v.  Sampson,  97  Mass.  407; 
MeOrath  ▼.  Menein,  112  Mass.  467,  17  Am. 
Rep.  1 19;  Parker  v.  Latner,  60  Me.  528,  11 
Am.  Rep.  210;  Way  ▼.  Foster,  1  Allen,  409. 

In  Lake  Shore  A  M,  8,  R.  Go.  v.  Miller,  25 
Mich.  274,  and  in  numerous  other  cases  decided 


NoTb—The  above  case  brfaigs  out  a  new  applloa- 
tioQ  of  the  right  to  rely  upon  the  perfonnanoe  of 
4uty  by  a  railroad  company  in  giving  warning  of 
the  approach  of  trains  to  a  crossing,  as  aifectlng 
«>Qtribatory  negligence  of  a  person  at  the  crossing. 
For  somewhat  similar  applications  of  this  rule,  see 
Lyman  y.  Boston  &M.  B.  (N.  H.)U  L.  U.  A. 864: 
Bendrickson  v.  Great  Northern  B.  Co.  (Minn.)  16 
!<•  R.  A.  S61;  somewhat  in  conflict  with  which  Is  Cln- 
«ioiiatl,  L  8t»  L.  ft  a  B.  Go.  V.  Ho  ward  (Ind.)  8  L.  B. 
A.SBB. 

As  to  letlaooa  oC  traveler  upon  watchman  at 
L.R.A.  8 


crossing,  see  Louisville  ft  N.  B.  Go.  v.  Webb  (Ala.) 
11 L.  B.  A.  674. 

As  to  reliance  upon  open  gates,  see  Evans  v.  Lake 
Shore  ftM.  8.  B.  Co.  (Mich.)  14  L.  B.  A.  228;  Fceney 
V.  Long  Ishind  B.  Go.  (N.  Y.)  5  L.  B.  A.  M4;  Lake 
Shore  ft  M.  8.  B.  Co.  v.  Franz  (Pa.)  4  L.  B.  A.  380; 
Greenwood  v.  Philadelphia,  W.  ft  B.  B.  Go.  (Pa.)  8 
L.B.A.44. 

As  to  violation  of  Sunday  law  as  a  defense,  see 
also  Louisville,  N.  A.  ft  C.  B.  Co.  v.  Buck  (lod.)  Z  L» 
B.  A.  620  and  fioe«;  Delaware,  L.  ft  W.  li.  Go.  v. 
Trautweln  (K.  J  J  7  L.  B.  A.  48IL 


te  Aim  26  L.  R.  A.  605;  32  L.  R.   A.  149. 
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by  this  coart,  it  has  been  held  that  a  railroad 
truck  is  itself  a  warniDg  of  danger  to  those 
about  to  go  upon  it,  and  that  persons  about  to 
cross  it  are  bound  to  recognize  the  danger,  and 
to  make  use  of  the  sense  of  hearing  as  well  as 
of  sight,  and  if  either  cannot  M  rendered 
available,  the  obligation  to  use  the  other  is  the 
stronger. 

See  Brady  v.  Toledo,  A,  A,  db  N,  if.  R.  Oo. 
and  Mynning  v.  Detroit,  L.  A  N.  B,  Co.  supra. 

Although  a  person  who  seeks  damages  in 
this  class  of  cases  swears  that  he  looked  and 
listened  and  did  not  see  or  hear  a  train  that  was 
actually  approaching  and  which  caused  him 
injury,  yet  where  the  facts  and  circumstances 
completely  negative  the  truth  of  what  he  says 
in  that  regard,  this  court  will  not  say  that'^it 
was  a  question  of  fact  for  the  jury,  merely  be- 
cause he  swore  to  it,  but  will  pronounce  his 
statements  false  and  direct  a  verdict  accord- 
ingly. 

MaJUen  v.  Lake  Shore  A  M,  8.  B.  Co.  49  Mich. 
589;  French  v.  Detroit,  O,  H.  A  M.  B,  Co.  89 
Mich.  587;  Marion  County  Comrs,  ▼.  Clark,  94 
U.  S.  284,  24  L.  ed.  62;  BandaU  v.  Baltimore 
db  0.  B.  Co,  109  U.  8.  482,  27  L.  ed.  1005; 
Metropolitan  B.  Co,  ▼.  Jackson,  8  App.  Gas. 
193. 

Had  the  plaintiff's  driver  stopped  his  team 
when  he  was  fifty  feet  away  from  the  track, 
he  could  not  have  failed  to  have  seen  or  heard 
the  approaching  train. 

Freeman  v.  Duluth,  8.  8,  db  A,  R,  Co.  8  L. 
B.  A.  594,  74  Mich.  95. 

On  petition  for  rehearing. 

The  court  should  hold,  and  it  is  the  only 
sensible  thine:  to  hold,  that  every  person  who 
crosses  a  railroad  track  should  be  held  to  great 
care  and  caution;  and  if  this  rule  is  firmly  held 
and  applied,  there  will  be,  upon  the  whole,  a 
great  saving  of  life  by  the  adjudication. 

Stubley  V.  London  db  N.  W.  B.  Co,  L.  R.  1 
Exch.  17.     ' 

Defendant's  negligence  cannot  excuse  the 
plaintiff's  negligence. 

Lake  Shore  db  M.  8.  B.  Co.  v.  Miller,  25  Mich. 
274. 

The  only  testimony  which  shows  the  slight- 
est care  on  the  part  of  the  plaintiff,  was  that 
of  one  of  her  companions,  who  says  that  she 
looked  and  "apparently  listened."  Is  this  such 
care  as  the  law  requires?  Or  sufficient  to  shift 
the  burden  of  responsibility  upon  the  defendant 
in  this  case? 

Hom  V.  Baltimore  db  0.  B.  Co.  54  Fed.  Rep. 
801. 

A  railroad  id  a  place  of  danger  and  warning 
In  itself;  the  duty  to  stop  and  listen,  which 
plaintiff  did  not  do,  is  supported  by  the  fol- 
lowing cases: 

Lake  Shore  db  M.  8  B.  Co,  v.  Miller,  supra; 
Mynning  v.  Detroit,  L,  db  N.  B  Co.  ^  Mich. 
93;  Brady  v.  Toledo,  A.  A.  db  N.  M.  B,  Co.  81 
Mich.  616:  Orostick  v.  Detroit,  L.  db  N.  B,  Co. 
90  Mich.  594;  Ap^ey  v.  Detroit,  L.  db  N,  B.  Co. 
83  Mich.  432;  Pzolla  v.  Michigan  Cent,  B.  Co. 
54  Mich.  278;  Malta  v.  Chicago  db  W.  M.  B. 
Co.  69  Mich.  109;  Haas  v.  Grand  Rapids  db  L 
B.  Co.  47  Mich.  406;  Guta  v.  Lake  Shore  db  M. 
B.  B.  Co.  81  Mich.  294;  J/>uisville,  N.  A.  db  C. 
B.  Co,  V.  Stomtnel,  126  Ind.  85;  Pennsylvania 

22  L.  R.  A. 


B.  Co.  V.  Beale,  73  Pa.  604,  18  Am.  Rep.  753; 
C/iase  V.  Maine  Cent.  B.  Co.  78  Me.  853;  Ftem- 
ming  v.  Western  Pae.  B,  Co.  49  Cal.  253;  Eenz^ 
V.  St.  Lovis,  K.  C,  db  N,B  Co.  71  Mo.  636; 
Pence  v.  Chicago,  B  L  db  P.  B.  Co.  68  Iowa, 
746;  Merkle  v.  iV«o  York,  L.  E.  db  W.  B.  Co.  4» 
N.  J.  L.  473;  Orippen  v.  New  York  Cent,  B. 
Co,  40  N.  T.  50;  Born  ▼.  BalUmore  db  0.  B. 
Co,  supra. 

Messrs.  Georfpe  W*  Merriman  and 
Boudeman  A  Adanui*  for  defendant  in 
error: 

The  object  of  the  blowing  of  the  whistle  and 
the  ringing  of  the  bell  is  to  warn  people  who 
cross  the  railroad  track  that  a  train  is  approach- 
ing, and  for  this  reason  the  signal  should  be 
made  at  such  a  reasonable  distance  as  would 
fairly  notify  people  who  are  about  to  cross  the 
track  of  the  approach  of  a  train. 

Guggenheim  v.  Lake  Shore  dbM.S.B.  Co.  6ft 
Mich.  150;  Cooper  ▼.  Lake  Shore  dbM.  8.  B,  Co. 
Id.  261;  Staal  v.  Grand  Bapids  db  L  B.  Co,  57 
Mich.  239;  Chicago  db  N,  E.  B.  Co,  v.  Maier, 
46  Mich.  532;  Guggenheim  v.  Lokke  Shore  dt  M. 
8,  B.  Co,  57  Mich.  488;  Palmer  v.  Detroit,  L.  db 
L.  M.  B.  Co.  56  Mich.  1;  Beans  v.  Lake  Shore 
dt  M,  8.  B.  Co.  14  L.  R.  A.  223,  88  Mich.  442; 
Hreckenf  elder  v.  Lake  Shoi^e  db  M.  8.  B.  Co.  7& 
Mich.  560;  Carwr  v.  Detroit  db  8.  PI.  Boad  Co. 
61  Mich.  585;  Detroit  db  M,B.  Co.  v.  VanStein- 
hurg,  17  Mich.  99;  Mynning  v.  Detroit,  L.  dt  If. 
B.  Co,  67  Mich.  677;  Teipel  v.  Ililsendegen,  44 
Mich.  462;  BiUin^s  y.  Breinig,  45  Mich.  65; 
Harris Y,  Clinton  Twp.  64  Mich.  452;  Marcott  v. 
Marquette,  H.  db  0.  B.  Co.  47  Mich.  1;  Brezfe  v. 
Powers,  80  Mich.  172;  Boux  v.  Blodgett  db  Davis 
Lumber  Co.  18  L.  R  A.  728,  85  Mich.  519; 
Swoboda  v.  Ward,  40  Mich.  420;  Hagan  v.  Chi- 
cago, D.  db  C.  Q.  1\  Junction  B.  Co.  S6  Mich. 
615;  Adams  ▼.  Iron  Cliffs  Co.  78  Mich.  271; 
Luke  v.  Wheat  Min.  Co.  71  Mich.  364;  Bich. 
mondv.  Chicago  db  W.  M.  R.  Co.  87  Mich.  874; 
mUng  V.  Michigan  Cent.  B.  Co.  86  Mich.  369; 
Mc  WiUiams  v.  Detroit  Cent.  Mills  Co.  31  Mich. 
275;  Dickinson  v.  Port  Huron  db  N.  W.  B.  Co. 
53  Mich.  47;  LiUle  v.  Street  B.  Co,  of  Grand 
Bapids,  78  Mich.  205;  Kinney  v.  Folkerts,  84 
Mich.  619;  Piper  v.  Chicago,  M.  db  St.  P.  B, 
Co,  77  Wis.  247;  Butler  v.  Milwaukee  db  St.  PL 
B,  Co.  28  Wis.  487;  Bower  v.  Chicago,  M.  dt 
St,  P.  B.  Co.  61  Wis.  457:  Ferguson  v.  Wis- 
consin Cent.  B.  Co.  63  Mich.  152;  Winstanle^ 
V.  Chicago,  M.  db  St.  P.  R.  Co.  72  Wis.  375; 
Duame  v.  Chicago  db  N.  W.  B.  Co.  Id.  523; 
Eell^g  V.  JHew  York  Cent,  db  U.  B.  B.  Co.l^ 
N.  y.  72;  Wheelock  ▼.  Boston  db  A.  B.  Co.  105 
Mass.  203;  AUyn  v.  Boston  db  A,  B.  Co,  105 
Mass.  77:  Chaffee  v.  Boston  db  L.  B.  Corp,  104 
Mass.  108;  French  v.  Taunton  Branch  Rail- 
road, 116  Mass.  537. 

The  judge  was  entirely  correct  in  declining 
to  put  questions  to  the  jury  which  related  to 
points  not  in  dispute,  or  to  facts  which  were 
in  no  way  conclusive. 

Fowler  v.  Hoffman,  81  Mich.  216;  PigoU  t. 
EngU,  60  Mich.  221;  Crane  v.  Beeder,  28  Mich. 
627.  16  Am.  Rep.  228;  Sheahan  v.  Barrv,  27 
Mich.  218;  Ftankenherg  v.  First  Nat.  Bank 
of  Decatur,  83  Mich.  iA\  Michigan  Paneling 
Mach.  db  Mfg.  Co.  v.  ParseU,^  Mich.  475; 
Johnson  V.  Continental  Ins.  Co,  of  New  York 
City,  39  Mich.  33;  Swift  v.  Plessner,  Id.  178; 
Petiibone  v.  Modem,  46  Mich.  382;  Toulman  v. 
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Steain,  47  Micb.  88;  Banner  Tobacco  Oa.  ▼. 
,/«niA?n,  48  Mich.  480. 

A  party  traveling  upon  the  highway  upon 
the  8abb«th,  either  for  exercise  or  pleasure  or 
basinesa,  who  is  isjared  by  a  collision  with  a 
railway  train  at  a  croesing,  is  not  barred  from 
recoveiy  against  the  railroad  company  for  its 
negligence  from  the  fact  the  accident  occurred 
OD  Sunday. 

Philaddphia,  W.AB,R,  Oo.  y.  PhOaddphia 
AH.DcG.  Steam  Tow  Boat  Co,  64  U.  S.  28 
How.  209, 16  L.  ed.  488;  Sutton  y.  Wauwatosa, 
28  Wis.  21, 9  Am.  Rep.  584:  Me  Arthur  y.  Oreen 
Bajf  A  M.  Canal  Co.  84  Wis.  189;  KwnelUm  y. 
MUtcaukee  City  B.  Co.  59  Wis.  278;  MolmeyY. 
Cock.  26  Pa.  842,  67  Am.  Dec.  419;  Woodman 
T.  HtOfbard,  25  N.  H.  67.  7  Am.  Dec  810; 
Norrie  y.  LitchfiOd,  85  N.  H.  271, 69  Am.  Dec. 
546;  Carey  y.  Bath,  85  N.  H.  530;  SeufcU  y. 
Wd>9ier,  59  N.  H.  586;  Merritt  y.  Earle,  29  N. 
T.  115,  86  Am.  Dec.  292;  Ca/rroll  y.  Stateji 
hhnd  /2L  Ci>.  68  N.  Y.  184.  17  Am.  Rep.  221; 
Wo*^  V.  mrUB.  Co.  72  N.  Y.  196.  28  Am.  Rep. 
125;  Plate  y.  Cohoee,  89  14.  Y.  219.  42  Am. 
Rep.  286;  Landers  y.  Staten  Island  B.  Co.  13 
Abb.  Pr.  N.  8.  888;  Carroll  y.  Staten  Idand 
R.  Co.  65  Barb.  82;  Johnson  y.  Missouri  Pae. 
R.  Co.  18  Neb.  690;  Jacobs  y.  St.  Paid  A  0. 
5.  Co.  20  Bf  inn.  130,  18  Am.  Rep.  860;  MoHon 
T.  GlosUr^  46  Me.  520;  Bigtlm  y.  Btfd,  51  Me. 
335;  Hamilton  y.  Coding,  55  Me.  428;  Baker 
f.  Portland.  58  Me.  199,  4  Am.  Rep.  274; 
rxmisnOe,  AT.  A,  db  C.  B.  Co.  y.  Frawley,  110 
Ind.  18;  LouiwiUe,  N.  A.  db  C.  B.  Co.  y.  Buck, 
2  L.  R.  A.  620. 116  Ind.  56G;  Balduin  y.  Bam- 
^,  12  R.  I.8V2, 84  Am.  Rep.  670;  Philadelphia, 
W.dtB.IL  Co.  y.  LeJiman.  56  Md.  209. 40  Am. 
Uep.  415;  Smith  Y.  New  Tork,  S.  d&  W.  B.  Co. 
4«  N.  J.  L.  7;  Delaware,  L.  db  W.  B.  Co.  y. 
frautwein,  7  L.  R.  A.  435,  52  N.  J.  L  169; 
i^ewart  v.  Datis,  81  Ark.  518,  25  Am.  Rep. 
5T6:  lOinois  Cent.  B.  Co.  v.  Diek,  91  Ky.  134; 
Kendhaeker  y.  Cleveland,  C.  db  0.  B.  Oo.  8  Ohio 
SL 172,  62  Am.  Dec.  246;  Nodinev.  Boherty,  46 
Earb.  59,  5  Am.  L.  Reg.  N.  8.  846;  Schmid  y. 
Humplirey.  48  Iowa,  652,  80  Am.  Rep.  414; 
fUrd  y.  HoQyrook,  4  Bing.  628;  Sawyer  y.  Oak- 
man,  7  Blatciif.  290;  Bueher  y.  Cheshire  B.  Go. 
125  U  8.  555,  81  L.  ed.  795;  Barnes  v.  Ward, 
9  C.  B.  420;  BaUman  y.  Murk,  18  Q.  B.  879; 
8hArp  y.  Evergreen  Twp.  67  Mich.  448. 

The  trial  court  is  justified  in  taking  the  case 
from  the  jury  because  of  plaintifl's  contribu- 
tory negligence  only  when  the  proof  is  so  clear 
•gainst  ibe  plaintill  as  to  warrant  no  other  in- 
ference, and  where  the  whole  evidence  ia  sus- 
ceptible of  but  one  opinion. 

Detroit  d  M.  R  Co.  y.  VanSteinburg,  Teipel 
y.  BUsendegen,  and  Mynning  y.  DeUvit,  L.  A 
N.  R.  Co.  supra. 

The  question  of  whether  a  person  is  in  the 
exercise  of  ordinary  care  need  not  to  be  made 
out  by  direct  evidence;  if  the  occurrence  itself 
and  the  sorrounding  circumstances,  after  due 
allowance  for  conflicting  considerations,  were 
capable  of  breeding  an  inference  of  it,  and  a 
jury  might  draw  it  in  the  proper  exercise  of 
their  function,  it  was  aulficient. 

BiUings  ▼.  Breinip,  supra. 

It  is  not  the  province  of  the  court  to  pass 
upon  the  weight  of  the  evidence. 

Carter  T.Detroit  dS.PL  Road  Oo.  61  Mich. 
803. 
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The  taking  of  the  case  from  the  Jury  cau 
only  be  authorized  upon  the  strongest  case 
made  by  any  of  the  witnesses. 

Mareott  v.  Marquette,  H.  d  O.  B.  Oo.  47 
Mich.  7;  Harris  y.  Clinton  Twp.  64  Mich.  452; 
LiitU  v.  Street  B.  Co.  of  Grand  Bapids,  78 
Mich.  207;  Breckenfelder  y.  Lake  Shore  d  M. 
S.  B.  Oo.  79  Mich.  563. 

Negligence  cannot  be  conclusively  estab- 
lished by  a  state  of  facts  upon  which  fair- 
minded  men  may  differ. 

Detroit  d  M.  B.  Oo.  v.  Van  Steinburg,  17 
Mich.  99;  Swoboda  y.  Ward,  40  Mich.  424; 
Luke  y.  Wheat  Min.  Co.  71  Mich.  864;  Adams 
y.  Iron  Cliffs  Co.  78  Mich.  271;  Brezee  y.  Pow- 
ers, 80  Mich.  182;  Boux  y.  Blodpetl  d  Davis 
Lumber  a>.  18  L.  R.  A«  728,  85  Mich.  519; 
Bagan  y.  Chicago,  D.  d  0.  Q.  T.  Junction  B. 
Co.  86  Mich.  615. 

What  is  required  in  these  cases  is  reasonable 
prudence,  and  a  person  is  only  required  to  take 
such  precautions  as  a  reasonably  prudent  man 
would  under  all  the  circumstances  take. 

Cooper  y.  Txike  Shore  d  M.  S.  B.  Oo.  66  Mich. 
266;  Breckenfelder  v.  Lake  Shore  d  M.  S.  B. 
Co.  79  Mich.  568;  FJelbig  v.  Michigan  Cent.  B. 
Oo.  85  Mich.  859;  Richmond  y.  Chicago  d  W. 
M.  R  Co.  87  Mich.  880. 

Where  a  railroad  company  omits  its  duty 
and  a  person  is  injured  thereby,  although  the 
injured  person  may  by  his  own  acts  or  omia- 
sions  induced  by  the  negligence  of  the  com- 
pany, have  been  guilty  of  some  fault  which 
contributed  to  the  injury  complained  of,  such 
fault  ought  not  to  be  permitted  to  avail  the 
company  in  making  defense  against  the  wrong- 
ful act  unless  it  was  willful  or  so  gross  as  to 
make  it  equally  inexcusable. 

Klanowski  y.  Grand  Trunk  R  Oo.  67  Mich. 
529;  07iicago  d  If.  E.  R.  Co.  y.  Miller,  46  Mich. 
532;  Dickinson  y.  Part  Huron  d  N.  W.  B.  Co. 
53  Mich.  47;  Biehmond  y.  Chicago  d  W.  M.  R 
Co.  supra;  Sanborn  y.  Detroit,  B.  0.  dt  A.  B. 
Co.  16  L.  R.  A.  119,  91  Mich.  539;  Jones  y. 
East  Tennessee,  V.  d  G.  R  Co.  128  U.  S.  445, 
82  L.  ed.  480;  Continental  Improv.  Oo.  v.  Stead, 
95  U.  8. 167, 24  L.  ed.  407;  Weber  y.  New  York 
Cent,  d  H.  R  R.  Co.  58  N.  Y.  451;  Voak  v. 
Northern  Cent.  B.  Co.  75  N.  Y.  820;  French 
V.  Taunton  Brandi  Bailroad,  116  Mass. 
537. 

It  is  not  simply  the  statutory  signals  which 
are  at  all  times  necessarily  sufficient.  Although 
the  statute  does  not  require  bead-light  or  other 
sufficient  light  to  be  placed  in  front  of  an  ap- 
proaching train  at  night,  yet  we  know  that  it 
is  the  custom  of  all  well-regulated  railroad  com- 
panies to  have  such  a  light  upon  their  trains; 
and  a  person  traveling  at  night  has  a  rii^ht  to 
expect  that  this  customary  regulation  will  bo 
o  bser yed 

Smedis  y.  Brooklyn  d  B.  B.  R  Co.  88  N.  Y, 
18;  GlennY.  Columbia  d  G.  B.  Co.  21  S  C.  406; 
Alabama  G.  S.  B.  Co.  y.  Jonex,  71  Ala.  487; 
Collins  y.  St,  Paul  d  8.  C.  B.  Co.  30  Minn. 
81;  Bishop,  Non  Cont.  L.  §§  38,  672, 1024;  In- 
dianapolis d  St.  L.  B.  Co.  y.  GaVtreath,  63  111. 
436;  Burling  Y.Jllinois  Cent.  B.  Co.  85  111.  18; 
Chicago  d  N.  W.  B.  Co.  y.  Taylor,  69  111.  461, 
18  Am.  Rep.  626;  Bailey  v.  ^ew  IJaven  d  iV. 
Co.  107  Mass.  496;  Bobiuson  y.  WeUern  Pae. 
B.  Co.  48  Cal.  409;  Kennedy  y.  North  Missouri 
R.  Co.  86  Mo.  851;  Hathaway  ▼.  Toledo,  W.  db 
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W.  R,  Co,  46  Ind.  25;  Beeke  ▼.  Mmouii  Pat. 
^  Cb.  9  L.  R.  A.  164, 102  Mo.  544 
Where  a  traveler  upon  the  bigbwaj  ap- 

groacbed  a  crossing  and  could  neither  see  nor 
ear  any  indications  of  an  approacbing  train, 
be  is  not  charged  with  negligence  for  assuming 
that  there  is  no  train  sufficiently  near  to  make 
the  crossing  dangerous. 

Kennayde  v.  Pacific  R.  Co.  45  Mo.  255;  Tabor 
▼.  Mis9ouH  VaUey  R.  Co,  46  Mo.  858,  2  Am. 
Rep.  617. 

A  defendant  cannot  impute  want  of  Tigi- 
lance  to  one  injured  by  bis  act  as  negligence 
if  the  very  want  of  vigilance  was  in  conse- 
quence of  an  omission  of  duty  on  the  part  of 
the  defendant. 

Pennsylvania  R,  Co,  ▼.  Ogier,  85  Pa.  60. 

No  duty  necessarily  rests  upon  a  person  to 
stop  bi&  team,  and  whether  be  should  or  not  is 
generally  a  question  to  be  determined  by  the 
jury. 

Guggenheim  v.  Lake  Shore  d  M,  8.  R,  Co, 
66  Mich.  158;  Thonuu  v.  Chicago  d  O.  T.  R 
Co.  86  Mich.  504;  Richmond  v.  Chicago  A  W. 
M.  R.  Co.  87  Mich.  880;  Laverenz  v.  Chicago^ 
R.  L  A  P.  R.  Co,  56  Iowa,  689;  Davis  v.  Jlfew 
York  Cent,  dk  H,  R.  R,  Co.  47  N.  Y.  400:  Ma^ 
soth  V.  Delaware  d:  H,  Canal  Co,  64  N.  Y.  531; 
Terry  v.  Jewett,  78  N.  Y.  338;  Spencer  v.  llli- 
fiois  Cent,  R,  Co,  29  Iowa,  55;  Duffy  ▼.  Chicago 
4k  N,  W,R.Oo,^  Wis.  269. 

Mootff ornery*  J,^  delivered  the  opinion 
of  the  court: 

The  question  of  most  importance  involved 
in  this  case  is  that  of  the  contributory  neg- 
ligence of  the  driver  of  plaintiff's  vehicle 
when  they  approached  the  crossing  where  the 
accident  occurred.  The  scene  of  the  accident 
is  indicated  by  the  diagram  appended  to  the 
opinion  of  Mr,  Justice  Grant.  The  highway 
and  the  railroad  do  not  meet  at  right  angles, 
ao  that  in  traveling  from  the  west  towards 
the  railway  track  the  view  would  not  be 
directly  in  the  face  of  an  approaching  train. 
The  night  when  the  injury  occurred  was  very 
dark.  The  evidence  shows  that  when  ap- 
proaching the  crossing  the  horses  were  on  a 
walk.  Imo  stop  was  made  for  the  purpose  of 
listening,  but  the  driver  and  those  in  the 
vehicle  testified  that  they  looked  for  an  ap- 

firoaching  train,  but  saw  none,  and  that  they 
istened  and  did  not  hear  any  signal.  The 
engine  was  running  backward,  and  the  testi- 
mony is  conflicting  as  to  whether  there  was 
any  light  at  the  rear  end  of  the  cab.  The 
question  presented  is  whether  it  was  Uie  duty 
of  the  driver,  under  the  circumstances,  to 
bring  his  team  to  a  stop  in  order  to  listen  for 
an  approaching  train.  Our  decisions  have 
aettleu  the  law  as  follows :  First.  A  railroad 
track  is,  in  and  of  itself,  a  warning  of 
danger,  calling  upon  one  about  to  cross  to 
use  his  senses,  and  to  look  and  listen  for  ap- 
proaching trains.  Lake  Shore  dM,  S.  R,  do, 
V.  Miller,  25  Mich.  274.  Second.  It  is  not 
incumbent  in  all  cases  for  the  driver  to  stop 
his  team,  if  the  track  is  clear,  and  he  can 
aaf el y  rel  v  on  b  is  sense  of  si  eht.  Chiggenheim 
V.  lAike  Sfiore  db  M,  8,  R,  Co,  66  Mich.  158 ; 
Tfiomas  v.  Chicago  A  G,  T,  R.  Co,  86  Mich. 
504 ;  Richmond  v.  Cliicago  d  W,  M,  R,  Co, 
87  Mich.  880.  Third.  Aa  to  whether,  in  a 
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particular  case,  the  driver  is  justified  in 
relying  upon  his  sense  of  sight  alone,  must, 
we  take  it,  depend  upon  the  circumstancei 
of  the  case  presented.  No  case  precisely 
analogous  to  the  one  under  consideration  has 
been  decided  by  this  court.  In  Mynning  v. 
Detroit,  L.  d  N,  R,  Co,,  64  Mich.  93,  itap- 
peared  that  on  a  dark  and  stormy  night  the 
deceased  was  killed  while  crossing  the  track, 
under  circumstances  which  showed  con- 
clusively  the  negligence  of  the  railroad  com- 
pany ;  that  he  was  acquainted  with  the  rail* 
road  crossing  at  Uie  street  in  question ;  that 
he  walked  at  a  rapid  pace  towards  and  upon 
the  railroad  track,  without  checking  his 
speed,  or  stopping  or  looking  or  listening, 
or  taking  any  precaution  whatever,  to  as- 
certain whether  a  train  was  about  to  pass; 
that  others  who  were  about  to  cross,  whose 
opportunities  for  observation  were  no  better 
than  those  of  deceased,  saw  and  heard  the 
train.  Mr,  Justice  Champlin,  in  rendering 
the  opinion  of  the  court,  said:  ** Ordinary 
care  would  have  required  him  to  at  least  look 
up  and  down  the  track  before  crossing ;  find 
if  the  ni^ht  was  so  dark  as  to  make  it  diffi- 
cult to  distinguish  a  train  approaching,  then 
ordinary  care  would  have  called  upon  him 
to  resort  to  his  sense  of  hearinir.  and  to  pause 
and  listen  before  entering  upon  the  place  of 
danger."  In  Brady  v.  Toledo,  A.  A.  d  2i.  M. 
R  Co,,  81  Mich.  616,  it  appears  that  the 
driver  of  the  vehicle  was  familiar  with  the 
crossing;  that  the  railroad  track,  for  some 
distance  before  crossing  the  highway,  runs 
through  an  orchard ;  that  the  trees  coming 
near  the  surface  of  the  ground,  together  with 
other  trees  and  bushes  there,  partly  obscured 
the  view  of  persons  going  southward  of  any 
train  going  to  the  southeast.  The  track 
crossed  the  highway  obliquely.  The  track 
extends  from  north  to  south,  and  the  high- 
way runs  in  a  northwesterly  and  south- 
easterly direction.  It  appeared  that  the 
plaintiff,  sitting  on  the  hounds  of  his  wagon 
between  the  two  hind  wheels,  drove  upon  the 
track  without  stopping,  although  he  testified 
that  he  looked  in  broth  directions.  The  court 
held  as  matter  of  law  that  he  was  guilty  of 
contributory  negl Igence.  In  the  opin ion  Mr. 
Justice  Long  states:  ''The  circumstances 
stated  by  the  plaintiff  showed  conclusively 
that  be  was  not  using  ordinary  care  in  ap- 
proaching the  crossing.  Here  was  a  crossing 
so  much  obstructed  by  intervening  objects 
that,  according  to  his  testimony,  he  could  not 
see  a  train  coming  from  that  direction — ^rid- 
ing, as  he  was,  upon  the  hounds  of  his  wag- 
on—until he  was  within  20  or  25  feet  of  the 
crossing,  and  then  only  a  little  distance  up 
the  track, — some  few  rods.  He  was  riding 
with  his  back  turned  in  the  direction  from 
which  the  train  was  approacbing,  and  he  knew 
that  it  was  about  time  for  its  approach ;  and 
yet  be  drove  along  and  upon  the  track  without 
stopping ;  and  even  when  bis  horse  halted  on 
reaching  the  track  he  urged  her  forward  with 
the  lines.  .  .  .  It  was  shown  further  that 
there  was  a  mill  near  the  crossing,  which 
was  in  operation,  and  creating  some  noise 
and  confusion.  Others  standing  near  there 
saw  the  train  approacliing,  and  had  heard  the 
sounding  of  the  whistle  at  the  crossing  abovei 
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Some  of  them  attempted  to  call  the  attention 
of  the  plaintiff  to  the  train's  approach,  but 
were  unable  to  do  so,  as  he  appeared  to  take 
no  note  of  what  was  passing.  As  the  facts 
are  presented  by  this  record,  it  was  the  duty 
of  the  plaintiff  to  have  stopped  his  team,  and 
to  have  taken  some  precaution  to  ascertain 
if  the  train  was  approaching,  which  he  knew 
was  about  due."  And  further,  it  was  said : 
*  A  greater  duiy  was  imposed  upon  the  plain- 
tiff m  the  present  case  by  the  fact  that  he 
knew  the  crossing  to  be  a  dangerous  one.  He 
knew  its  condition,  and  that  he  would  be 
unable  to  see  the  train  until  arriving  at  the 
crossing.  Me  had  no  right  to  close  his  ears, 
and  drive  along  without  stopping,  when  he 
must  have  known  that  the  noise  of  his  wagon 
and  of  the  mill  would  shut  off  the  sound  from 
the  approaching  train."  In  the  present  case 
there  was  no  obstruction  other  than  the  dark- 
ness, which,  of  course,  would  not  have  pre- 
vented the  plaintiff  and  her  companions  from 
seeing  a  headlight.  The  sense  of  sight  was 
therefore  as  safe  a  guide  as  in  the  daytime, 
unless  it  be  held  that  travelers  are  guilty  of 
contributory  negligence  as  matter  of  law  in 
not  anticipating  that  trains  will  be  run  in 
tbe  open  country  without  headlights.  We 
think  the  law  ought  not  to  be  so.  It  is  most 
unusual  and  extraordinary  for  this  to  occur. 
And  we  think  it  should  be  at  least  a  question 
for  the  jury  as  to  whether  a  traveler  is  in 
fault  in  failing  to  anticipate  and  guard 
against  Buch  an  unusual  thing  as  the  running 
of  a  train  without  a  headlight.  The  case 
might  be  different  in  a  yard  where  switching 
is  done,  and  where  cars  are  switched  in  the 
night-time  without  the  use  of  a  headlight, 
■8  was  the  fact  in  the  Mynning  Case. 

Exception  is  taken  to  the  language  of  the 
court  in  that  portion  of  the  charge  where  it 
is  said:  ^^ The  blowing  of  the  whistle  and 
the  ringing  of  the  bell  a  mile  away  from  the 
crossing  would,  of  course,  give  no  warning 
to  people  about  to  cross  the  railroad  track." 
The  court  added  this:  ''The  object  of  it  is 
to  warn  people  about  to  cross  the  railway 
track  that  a  train  is  approaching,  so  that  the 
warning  should  be  given  within  such  a  rea- 
sonable distance  as  would  fairly  notify 
people  who  are  about  to  cross  the  track  of  the 
approach  of  the  train. "  We  think  there  was 
no  error  in  this  part  of  the  charge,  when  read 
in  connection  with  the  whole  charge,  and 
when  it  is  considered  In  the  light  of  tbe 
request  of  defendant's  counsel  which  had 
been  given  by  the  court  immediately  preced- 
ing, as  follows:  ''The  law  requires  of  a 
rauroad  oompanv  that  it  cause  the  whistle 
to  be  blown  not  less  than  forty  rods  from  tho 
crossing.  It  Is  not  required  to  be  blown 
within  fort^  rods  of  the  crossing,  nor  within 
any  other  distance  except  a  reaifonable  dis- 
tance. "  The  court  added  to  this :  "  The  law 
does  not  require  the  whistle  to  be  blown 
within  forty  rods,  nor  does  it  specify  the 
exact  distance  at  which  the  whistle  shall  be 
blown  and  the  train  hands  begin  ringing  the 
bell.  That  distance,  however,  should  be  a 
reasonable  one.  It  must  be  more  than  forty 
rods,  but  it  must  be  a  reasonable  distance." 
It  must  be  remembered  that  preceding  this 
charge  the  court  had  already  directs  Uie 

22Ii.R.  A 


jury  that,  if  the  whistle  had  been  sounded 
at  bt.  John's  crossing,  and  the  plaintiff  and 
her  party  could  have  heard  it  by  remaining 
quiet  and  listening,  and  they  were  at  such  a 
point  that  it  was  their  duty  to  remain  quiet 
and  listen  at  the  time,  they  would  be  guilty 
of  contributory  negligence  if  they  did  not  hear 
it.  It  is  evident  from  this  that  the  court 
was  calling  the  attention  of  the  jury  merely 
to  what  would  be  a  reasonable  distance  under 
the  statute  which  requires  tbe  whistle  to  be 
sounded.  We  see  no  error  in  that  part  of  the 
charge. 

Counsel  for  defendant  requested  the  court 
to  charge  as  follows :  "  It  does  not  appear 
from  the  testimony  of  the  plaintiff  herself 
that  she  looked  and  listened  for  a  coming 
train  when  the  vehicle  in  which  she  was 
riding  was  approaching  the  track;  and,  as 
she  waa  more  familiar  with  the  locality  than 
her  driver,  and  as  she  has  the  burden  of 
proving  her  personal  freedom  from  contrib- 
utory negligence,  and  as  she  was  bound  her- 
self to  look  and  listen  for  a  coming  truin, 
she  has  not  shown  her  personal  freedom  from 
contributorv  negligence,  and  she  cannot  re- 
cover in  this  action."  The  plaintiff  was 
called  as  a  witness,  and  testified  that  she 
could  remember  nothing  except  going  to 
Hartford  and  starting  homeward.  She  was 
injured  in  her  back,  and  her  limbs  paralyzed 
so  that  she  was  unable  to  walk,  and  a  great 
share  of  tbe  time  since  the  injury  she^had 
been  entirely  helpless.  The  last  recollection, 
she  testifies,  she  has  was  the  party  leaving 
Hartford  going  towards  home,  and  that  U 
was  a  dark  night.  The  witnesses  called  in 
her  behalf,  who  were  her  companions  in  the 
bug^y  in  which  she  was  riding,  however, 
testified  that  before  they  reached  the  cross- 
ing, and  at  some  point  which  is  not  very 
definitely  fixed,  the  plaintiff  did  look  and 
was  apparently  listening  to  see  if  she  could 
hear  the  approach  of  a  ti  ain.  We  think  tliere 
was  some  evidence  from  these  witnesses 
proper  to  be  submitted  to  the  jury  upon  the 
question  of  her  due  care  in  approaching  the 
crossing,  and  that  the  jury,  under  the  gen- 
eral charge  of  the  court,  were  fully  and 
fairly  instructed  upon  this  branch  of  the 
case,  and  the  rights  of  the  defendant  fully 
guarded. 

Counsel  for  defendant  requested  the  court 
to  submit  the  following  special  questions  of 
fact  to  be  found  by  the  jury:  (1)  Did  the 
train  in  question  make  a  rumbling  noise  as 
it  passed  over  the  bridges  before  reaching 
the  place  of  the  accident?  (2)  If  the  driver, 
Cavanaugh,  had  been  listening  for  the  com- 
ing train  as  he  drove  towards  the  track,  could 
he  have  heard  the  train  in  question  as  it 
crossed  the  bridges?  (3)  Was  tliere  any 
noise  which  prevented  plaintiff  and  her  party 
from  hearing  tbe  approaching  train  when 
they  were  within  100  feet  from  the  track? 
(4)  Was  the  whistle  blown  at  all  after  leav- 
ing Hartford,  and  before  the  place  of  the  ac- 
cident? The  court  submitted  the  first  thre« 
questions.  To  the  first  the  jury  answered, 
"  Yes ;"  and  to  the  second  and  third  answered, 
"*  No. "  The  fourth  question  the  court  refused 
to  submit  to  the  jury,  but  directed  them  to 
answer  "Tea,"  which  they  did.     It  is  con- 
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tended  upon  the  part  of  defendant  that  the 
direction  of  the  court  to  answer  "Yes"  was 
prejudicial  t6  the  rights  of  the  defendant, 
for  the  reason  that  it  had  a  right  to  know 
whether  tlie  jury  were  finding  tlie  facts  in 
accordance  witli  the  evidence,  or  whetlier  the 
jury  entirely  overlooked  and  ignored  the 
evidence  upon  a  given  point  wlien  it  was  all 
one  way;  and  whether  the  jury  were  apply- 
ing the  law  as  given  by  the  court  to  the 
facts  as  they  found  them.  Tlie  court  was  not 
in  error  in  directing  the  answer  to  this  ques- 
tion, for,  as  is  well  said  by  the  court  in  di- 
recting the  answer,  "the  testimony  was  all 
one  way. "  It  was  shown  by  witnesses  both 
lor  pluintifT  and  defendant,  and  not  disputed, 
that  tlie  whistle  was  blown  after  the  train 
left  Hartford  and  before  it  reached  the  cross- 
ing, and  tliere  was  no  testimony  tending  in 
any  degree  to  contradict  this.  Whether  it 
was  blown  soon  after  the  train  left  Hartford, 
at  St.  John's  crossing,  or  at  some  other  point 
on  the  road,  is  in  dispute ;  but  the  question 
was  not  directed  to  the  point  as  to  where  it 
was  blown,  but  whether  it  was  blown  at  all 
after  the  train  left  the  village.  These  special 
questions  to  the  jury  are" intended  for  the 
purpose  of  a  finding  upon  some  particular 
questions  of  fact  in  dispute  on  the  trial. 
Fotcler  v.  Jloffman,  81  Mich.  215 ;  Pigott  v. 
Bnffle,  60  Mich.  221.  There  could  have  been 
but  one  answer  to  the  (question,  and  that  was 
the  afftrmative  one,  which  the  court  properly 
directed. 

Defendant  further  requested  the  court  to 
charge  as  follows :  "It  appears  by  the  testi- 
mony on  the  part  of  the  plaintiff  that  at  the 
time  of  the  accident  the  plaintiff  was  engaged 
in  an  unlawful  occupation,  in  that  she  was 
driving  from  the  railroad  station  on  Sunday, 
for  pleasure,  and  not  in  any  work  of  charity 
or  necessity,  and  for  this  reason  the  defend- 
ant is  not  liable  to  the  plaintiff  for  injuries 
resulting  from  the  negligence  of  its  em- 
ployes. "  This  question  was  not  presented  by 
the  oral  argument,  but  we  pass  upon  it  be- 
cause it  is  insisted  upon  in  the  brief  of  coun- 
ael.  How.  Stat.,  §  2015,  provides:  "No 
person  shall  keep  open  his  shop,  warehouse, 
or  workhouse,  or  shall  do  any  manner  of 
labor,  business,  or  work,  or  lie  present  at 
any  dancing,  or  at  any  public  diversion, 
show,  or  entertainment,  or  take  part  in  any 
sport,  game,  or  play,  on  the  first  day  of  the 
week.  The  foregoing  provision  shall  not 
apply  to  works  of  necessity  and  charity,  nor 
to  the  making  of  mutual  promises  of  mar- 
riage, nor  the  solemnization  of  marriages. 
And  every  person  so  offending  shall  be  pun- 
ished bv  fine  not  exceeding  ten  dollars  for 
each  offense. "  It  cannot  be  said  that  under 
the  testimony  in  this  case  the  plaintiff  was 
engaged  in  any  unlawful  enterprise,  even 
within  the  terms  of  this  statute,  in  riding 
from  the  railway  station  to  her  home  in  a 
peaceable  and  quiet  manner  on  a  Sabbath 
evening.  If  she  had  been  engaged  in  an  un- 
lawful enterprise  within  the  meaning  of  the 
statute,  she  would  be  subject  to  the  penalty 
fixed  by  the  statute.  In  nearly  all  the  states 
it  has  been  held  under  quite  similar  statutes 
that  a  party  traveling  upon  the  highway 
upon  a  Sabbath,   either  from  necessity  or 
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pleasure  or  business,  who  is  injured  by  & 
collision  with  a  railway  train  at  a  crossinf, 
is  not  barred  from  recovery  against  tiie  rail- 
road company  for  its  negligence  from  the  fact 
that  the  injury  occurrea  on  Sunday.  KnovA- 
Urn  V.  Milwaukee  City  JL  Co,  59  Wis.  278; 
Ja^'ohvs  V.  8t.  Paul  db  C,  B.  Go,  20  Minn. 
180  (Gil.  110),  18  Am.  Rep.  860;  LouUHlle, 
iV.  A.  A  a  K  Co,  V.  Frawley,  110  Ind.  18 ; 
Smith  V.  Ifeio  York  8.  dk  W.  R,  Co.  46  N. 
J.  L.  7 ;  Carroll  v.  Staten  Idand  R,  Co.  58 
N.  Y.  184,  17  Am.  Rep.  221.  It  was  said  in 
Sharp  V.  Ev&rgreen  Tttp.,  67  Mich.  443:  "A 
person  has  the  right  to  travel  on  a  public 
highway  on  Sunday  for  any  lawful  purpose, 
and  the  township  charged  with  the  duty  of 
keeping  such  highway  in  repair  is  liable  for 
injuries  received  under  such  circumstances, 
the  same  as  if  received  on  a  week  day.' 
The  request  was  properly  refused. 

Judgment  is  affirmed  with  coste, 

McGrath*  J,^  concurred  with  Kent- 
e^omery,  J. 

Hooker*  Ch.  /.,  concurrlnnc: 

To  permit  the  recovery  of  a  judgment  for 
negligence  against  a  railroad  in  a  case  where 
the  injured  party  drives  upon  a  straight 
track  in  daylight  the  circumstances  should 
be  exceptional.  And,  while  darkness  may 
lensouably  make  the  use  of  the  senses — other 
than  sight— the  more  imperative  when  ap- 
proaching a  track,  the  necessity  and  uniform 
use  of  headlights  may  well  lead  travelers  to 
expect  and  rel)"^  upon  them.  In  the  present 
case  we  must  assume  that  the  engine  and  ca- 
boose madecomparativel}'  little  noise,  which, 
if  heard,  might  naturally  lead  to  the  inference 
that  it  was  distant,  or  upon  another  railroad, 
which  the  absence  of  a  headlight  w^ould  be 
likely  to  confirm.  The  reflection  from  the 
headlight  upon  the  end  of  the  caboose,  if 
where  it  could  be  seen,  might  be  equivalent 
to  a  headlight,  but  from  the  relative  direc- 
tions of  the  railroad  and  highway  we  cannot 
say  that  it  should  have  been  seen,  that  being 
a  proper  question  for  the  jury.  The  infer- 
ence should  not  be  drawn  that  absence  of 
light  excuses  negligence,  but  under  the  facta 
in  this  case  we  cannot  say  as  matter  of  law 
that  the  plaintiff  did  not  exercise  the  care 
and  caution  which  the  ordinarily  prudent 
traveler  upon  a  country  highway  would  have 
exercised.  In  my  opinion,  the  circuit  judge 
was  right  in  submitting  this  question  to  the 
jury. 

"Long*  «/.f  dissenting: 

I  am  unabld  to  distinguish  this  case  apon 
principle  from  Mynning  v.  Detroit^  L.  A  If. 
R.  Co.,  64  Mich.  98,  and  from  Brady  v.  Toledo, 
A.  A.  dbN.  M,R,  Co.,  81  Mich.  616,  and  am 
of  the  opinion  that  under  the  circumstances 
shown  the  plaintiff  and  her  party  should  have 
stopped  and  listened  before  entering  upon  tho 
trac£  In  actions  for  negligent  injuries  the 
burden  of  proof  is  upoQ  the  plaintiff  to  show 
that  the  defendant  is  entirely  responsible  for 
the  injuries,  and  that  negligence  on  the  part 
of  plaintiff  does  not  contribute  thereto ;  and 
negl  i  gencc  on  the  part  of  the  driver  of  a  team 
is  imputable  to  the  plaintiff  under  well- 
settled  rules  in  this  state.    The  evidence  in 
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this  case  sbows  beyond  dispute  that  tbe  train 
with  which  plaintiff  collided  was  making 
great  noise,  and  the  plaintiff  and  her  partv 
could  undoubtedly  have  heard  its  approach 
if  they  had  stopped.  The  fact  that  ft  was 
60  dark  a  night  that  one  could  scarcely  sec 
the  length  of  the  team  necessitated  that  the 
plaintiff  should  exercise  more  than  ordinary 
care ;  and,  as  said  in  Mynmng  v.  Detroit,  L. 
dN.  R  Co.,  9upra,  if  it  was  difficult  to 
distinguish  an  approaching  train,  then  or- 
dinary care  required  a  resort  to  her  sense  of 
hearing,  and  to  pause  and  listen  before  enter- 
ing upon  this  place  of  danger.  This  it  is  not 
pretended  she  did  do,  and  I  think  the  court 
should  have   instructed  the  jury  that  the 


plaintiff,  under  such  circumstances,   could 
not  recover. 

Grant*  /.,  dissenting: 

I  think  the  court  should  have  directed  a 
verdict  in  this  case  for  the  defendant,  on  the 
cround  of  the  plaintiff's  own  negligence. 
She,  and  those  who  were  with  her  at  the  time 
of  the  accident,  testify  that  the  night  was 
very  dark;  so  dark  that  they  had  difficuUr 
in  finding  their  team,  which  had  been  hitchea 
to  the  fence  by  the  roadside,  to  await  the 
arrival  of  the  excursion  train  upon  which 
two  of  the  party  were  to  come.  The  situation 
of  the  railroad  and  of  the  highway  appean 
in  the  following  diagram : 
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The  distance  from  the  depot  to  the  crossing 
along  the  railroad  is  a  little  over  a  miJe; 
from  St.  John's  crossing,  where  it  is  conceded 
that  the  whistle  was  blown,  to  the  crossing 
is  one-half  mile;  from  Anderson's  to  the 
crossing,  in  a  direct  line,  is  over  half  a  mile ; 
from  the  depot  to  the  first  bridge  is  about 
three  quarters  of  a  mile.  Plaintiff  and  all 
the  members  of  her  party,  including  the 
driver,  were  entirely  familfar  with  the  situa- 
tion. They  knew  that  they  were  nearin^  this 
crossing,  which,  under  all  the  authorities, 
is  a  warning  of  danger.  Trains  are  liable 
to  approach  at  any  time,  and  at  a  high  rate 
of  speed.  The  care  to  be  exercised  must  be 
measured  by  the  danger  which  is  imminent. 
The  greater  the  dang:er,  the  greater  must  be 
the  care.  The  question  is  what  care,  under 
the  circumstances,  the  plaintiff  and  those 
with  her  owed  to  themselves  and  to  the  de- 
fendant in  approaching  the  crossing.  The 
claim  of  the  plaintiff  is  that  she  and  her 
party  were  not  obliged  to  stop  their  team  and 
listen,  but  that  the;  had  performed  their 
whole  duty  when  they  looked  back,  as  they 
were  riding  along,  to  see  if  they  could  see 
signs  of  an  approaching  train,  and  had  lis- 
tened, as  well  as  they  could,  amid  the  noise 
made  by  their  carriage  and  their  two  horses. 
If  this  constitutes  in  law  proper  care  and 
prudence  on  their  part,  then  the  verdict 
should  be  sustained  ;  otherwise  it  should  not. 
The  road  was  gravel,  mixed  with  clay. 
William  Cavanaugh  testified  that  the  wagon 
was  making  a  little  rattling  on  the  stones, 
and  again  Uiat  the  wheels  made  a  little  noise 
running  over  the  pebbles.  Another  of  plain- 
tiff's witnesses,  Mr.  Ililliard,  said  that  it 
was  what  was  called  a  **  gravel  road, ''  covered 
with  a  gravelly  cement ;  that  it  packed,  and 
was  as  hard  almost  as  stone.  One  of  the 
party,  Miss  McShannock,  testified  that  the 
wa^on  was  making  no  more  noise  than  an 
ordinary  wagon  would  make.  It  is  apparent 
that  two  horses,  and  a  carriage  containing 
four  passengers,  going  over  such  a  road, 
would  make  considerable  noise,  even  upon  a 
walk.  It  is  moreover  apparent  that  the  only 
listening  done  was  done  while  they  were  en- 
gaged in  ordinary  conversation.  One  of  the 
party — John  McShannock — testified :  "  Ques- 
tion. What  did  you  do  in  the  way  of  listen- 
ing to  hear  if  there  was  anything  coming? 
Answer.  Well,  we  all  listened.  Wasn't 
making  any  great  amount  of  noise  talking." 
Miss  McShannock  testified  that  they  chatted 
and  visited  until  thev  got  within  a  little  way 
of  the  track.  Mr.  McShannock  testified  that 
they  were  engaged  in  ordinary  conversation, 
and  were  sometimes  laughin?.  The  only 
evidence  that  plaintiff  looked  or  listened 
comes  from  one  of  the  party,  who  says:  ''I 
know  she  looked  around, — moved  around  in 
her  scat.  She  was  looking  that  way.  I  don't 
know  whether  she  did  or  not.  I  supposed 
she  did  from  her  movement."  She  herself 
testifies  that  she  remembers  nothing  that  oc- 
curred. There  is  no  evidence  in  the  record 
that  they  all  at  one  time  ceased  talking  and 
listened.  It  requires  but  little  noise  in  close 
proximity  to  one  to  prevent  hearing  another 
and  greater  noise  at  a  distance,  which  would 
otherwise  be  distinctly  heard.     The  night 


was  still.  There  was  no  intervening  object 
to  obstruct  the  hearins.  All  the  witnesses 
agree  to  this.  In  daylight  the  train  would 
have  been  in  plain  sight  of  the  plaintiff  all 
the  way  Irom  the  village.  The  little  mound 
or  rise  of  ground  was  not  above  the  line  of 
vision,  and  could  therefore  have  formed  no 
obstruction  to  hearing.  If  plaintiff  could 
not  see,  it  became  her  clear  duty  to  stop  and 
listen.  In  Brady  v.  Toledo,  A.  A,  db  Jf,  M, 
R.  Co,,  81  Mich.  616,  the  plaintiff  was  held 
guiltjr  of  negligence  in  attempting,  without 
stopping  and  listening,  to  cross  a  railroad 
track  so  obstructed  by  intervening  objects 
that  he  could  not  see  a  train  approaching  from 
one  direction  until  he  was  within  from  20  to 
25  feet  of  the  crossing.  In  that  case  plaintiff 
was  alone,  and,  sitting  up9n  his  wagon,  was 
approaching  the  crossing  at  a  walk,  and  was 
looking  for  a  train,  which  he  knew  was  about 
due.  He  testified  that  he  did  not  hear  be- 
cause the  wind  was  blowing  the  sound  from 
him.  He  was  held  guilty  of  contributory 
negligence.  It  was  there  said  :  ''A  person 
familiar  with  a  railroad  crossing,  having 
been  frequently  over  it,  and  knowing  its 
location,  when  approaching  the  same  is  under 
the  highest  possible  obligation  to  observe 
such  precautions  as  are  needful  to  avoid  a 
collision ;  and  failure  so  to  do  is  contributory 
negligence  that  will  prevent  recovery  for 
damages,  if  any  accrue:"  citing  Haas  v. 
Grand  Rapids  A  I.  R.  Co.,  47  Mich.  401. 
The  highest  x>ossible  obligation  certainly 
requires  the  exercise  of  every  reasonable  pre- 
caution to  avoid  the  danger.  It  certainly 
makes  no  difference  in  what  manner  one's 
view  of  a  railroad  near  a  crossing  is  ob- 
structed, whether  by  trees,  or  embankments, 
or  by  intense  darkness.  The  duty  in  the  one 
case  is  no  other  or  different  than  in  the  other. 
If  Brady,  whose  view  was  obstructed  by 
trees,  could  not  recover,  on  account  of  his 
own  negligence  in  not  stopping  and  listen- 
ing, neither  should  plaintiff  in  this  case, 
whose  view  was  obstructed  by  intense  dark- 
ness. If  there  is  any  difference  in  principle 
between  the  two  cases,  I  am  unable  to  dis- 
cover it. 

It  is  proven  beyond  con tro vers v  that,  had 
the  plaintiff  and  her  party  stopped  their  team 
and  listened  at  any  point  within  10  rods  of 
this  crossing,  they  would  have  heard  the  ap- 
proaching train,  and  the  distressing  accident 
would  not  have  occurred.  Under  the  evi- 
dence, when  they  were  6  rods  from  the  cross- 
ing, the  train  was  from  15  to  20  rods  there- 
from, and,  of  course,  the  distance  between 
them  and  the  train  was  about  5  rods  less. 
Besides,  it  is  a  matter  of  common  experience 
and  knowledge  that  one  can,  upon  a  still 
night,  with  nothing  to  obstruct  the  hearing, 
or  distract  the  attention,  hear  an  approaching 
train  in  time  to  avoid  collision  at  a  crossing. 
To  hold  otherwise  would  be  "to  fly  in  the 
face"  of  a  fact  known  to  all,  and  to  discredit 
our  own  senses.  What  plaintiff's  witnesses 
heard,  under  circumstances  as  favorable  or 
more  unfavorable,  certainly  plaintiff  must 
be  held  able  to  have  heard  if  she  had  listened. 
One  Fred  F.  Allen  was  driving  over  this 
same  road  on  his  way  home  from  the  depot 
at  the  same  time,  and  heard  the  train  when 
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it  was  90  or  85  rods  distant.  Be  also  testified 
that  he  bad  beard  the  train  on  still  nights, 
goinff  over  this  piece  of  road,  \vhen  be  was 
a  mile  away.  This  witness  bad  his  wife  and 
child  with  him.  One  Orange  Hutchins  was 
living  at  the  Anderson  Place,  marked  upon 
the  diagram.  He  was  20  rods  from  the  train, 
and  after  the  accident  heard  the  voices  at  the 
crossing  half  a  mile  distant.  John  Sracken- 
gast  came  to  Hartford  on  the  same  train,  and 
walked  home  on  this  same  road.  When  at 
Anderson's  he  heard  the  train,  and  heard  the 
whistle  on  the  St.  John's  crossing.  Joseph 
De  Yriea  lived  close  by  this  crossing,  and 
was  therefore  in  the  same  direction  from  the 
approaching  train  as  was  the  plaintiff.  He 
heard  the  train  come  over  the  bridges.  K. 
W.  Stickney  also  came  to  Hartford  on  this 
train,  went  into  the  depot  and  remained  a 
while,  and  when  he  came  out  he  heard  the 
train  going  across  the  bridge,  three  quarters 
of  a  mile  distant.  He  was  more  than  twice 
as  far  from  the  first  bridge  as  was  the  plain- 
tiff when  nearing  the  crossing,  and  more  than 
three  times  as  far  from  the  second  bridge. 
Henry  Thomas  was  approaching  another 
crossing  when  this  same  train  came  along, 
and  testified  that  he  was  driving  within  10 
or  15  rods  of  the  crossing,  when  his  attention 
was  attracted  by  the  rumbling  noise  of  the 
train.  The  above  were  all  witnesses  for 
the  plaintiff.  For  the  defense  one  -August 
Ament,  who  lived  70  rods  north  of  this  cross- 
ing, testified  that  on  a  still  night  he  could 
hear  trains  crossing  these  bridges.  The 
driver,  Cavanaugh,  testified  that  when  about 
fuur  rgds  from  the  crossing  he  started  his 
liorses  from  a  walk  into  a  trot,  but  he  thinks 
that  they  came  to  a  walk  when  within  about 
two  rods  of  the  crossing,  and  the  first  knowl- 
edge he  had  of  an  approaching  train  was 
when  the  horses  stepped  upon  the  plank  of 
the  grossing,  when  he  ''noticed  the  locomo- 
tive loom  up.** 

I  think  this  case  is  mled  by  Brady  ▼.  To- 
ledo, A,  A.  <fc  iV.  M,  B.  Co.,  9upra,  It  is 
true  that  in  that  case  Brady  knew  that  a  train 
was  about  due,  but  that  can  make  no  differ- 
ence with  the  rule.  Railroads  have  the  right 
to  run  trains  out  of  schedule  time,  srid  are 
constantly  doing  it.  It  is  the  duty  of  every 
passenger  upon  a  public  highway  to  ap- 
proach these  crossings  with  the  same  care  and 
caution  as  he  would  if  he  had  the  knowledge 
that  a  train  is  due.  When  one  drives,  on  a 
dark  night,  upon  them,  without  stopping  to 
listen,  he  is,  in  niy  Judgment,  guilty  of 
gross  negligence.  He  not  only  disregards 
his  duty  towards  himself,  but  his  legal  duty 
to  those  who  are  traveling  upon  railroads, 
for  he  endangers  not  only  his  own  life,  but 
the  lives  of  others.  See  Orostiek  v.  Detroit 
L.  d  N.  R.  Co,  90  Mich.  504 ;  Apsey  y.  De- 
troU,  L,  4tJ{,  B.  Co,  8S  Mich.  432. 

Railroad  companies  and  travelers  upon  the 
highway  are  alike  bound  to  the  exercise  of 
great  care  in  approaching  these  dangerous 
places.  The  former  are  1  iable  if  they  neglect 
the  statutory  signals.     But   this   does  not 

i'ustify  the  latter  in  assuming  that  they  will 
ear  these  signals  without  stopping  to  listen 
when  they  cannot  see.  If  these  signals  were 
given,  and  the  traveler  should  drive  his  team 
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upon   the   crossing   without   stopping   and 
listening,  he  would  certainly  be  guilty  of 
negligence,  and  liable  in  damages  for  all  the- 
injury  which  resulted.     Neglect  of  duty  by 
either  docs  not  exruse  the  negligence  of  tire- 
other.     When  both  neglect  this  plain  duty, 
both  are  equally  guilty,  and  neither  can  re* 
cover,  because  each,  by  the  exercise  of  proner 
care,  could  have  avoided  the  accident.    The 
rule  as  to  care  must  apply  to  the  citizen  in 
his  individual  as  well  as  in  his  corporate 
capacity.     The  rule  requiring  the  traveler  to 
stop  and  listen  when  he  cannot  see  is  reason- 
able.    It  imposes  no  hardship  or  inconveni* 
ence.     A  stop  of  a  few  seconds   would,    in- 
this  instance,  have  warned  them  of  the  ap- 
proaching train.     Upon  what  principle   of 
reason  or  justice  can  plaintiff  and  her  com- 
panions be  held  excusable  fur  not  doing  sof 
They  do  not  say,  nor  is  it  claimed,  that  they 
could  not  have  heard  the  noise  of  the  train  if 
they  had  stopped.     They  only  say  that  they 
believe  that  they  could  have  heard  the  whistle- 
and  bell  without  stopping  the  noise  which 
they   themselves  were  making,  and  which, 
was  under  their  own  control. 

The  plaintiff  and  her  companions  ask  the- 
jury  to  believe  their  opinions  that,  notwith- 
standing that  the  noise  made  by  their  horses- 
and  carriage  and  their  conversation  was  suf- 
ficient to  drown  the  noise  of  the  train  until 
it  struck  them,  yet  it  was  not  siiilicient  to- 
drown  the  noise  of  the  whistle  nnd  bell,  and 
that  they  would  have  heard  them  hod  they 
sounded.     And  this,  too,  in  the  face  of  her 
other  witnesses  that  they  heard  the  train  at  a 
much  greater  distance  from  the  track   tlmn 
was  she,  and  that  they  also  saw  the  lights- 
upon  it.     If  one  must  use  all  his  senses,  it 
is  his  clear  duty  to  put  himself  in  condition 
to  use  them,  otherwise  he  has  not  complied 
with  the  law,  which  requires  him  not  only 
to  listen,  but  to  listen  attentively.     The  duty 
to  stop  and  listen  is  supported  by  the  t'ol  low- 
ing authorities :    Louisville,  JN.  A.  d  C.  R, 
Co,  V.  Stommel,  126  Ind.  35 ;  Peniuyhania  R, 
Co.  y.  BeaU,  78  Pa.  504,  13  Am.  Rep.  753'^ 
Mynning  v.  Detroit,  L,  <feiV.  R,  Co.  64  Mich. 
93;   CliOM  V.   Main^   Cent.   R.    Co.   78   Me. 
353;  Flemming  v.    Westei^  Pae.   R.    Co.    40- 
Cal.  253;  Heme  v.  8t.  Louis,  E.  C.  db  N.  R. 
Co.  71  Mu.  636 ;  Pence  v.  Chicago,  K    L  A 
P.  R.  Co.  63  Iowa,  746 ;  MerkU  v.  Mew  York, 
L.  E.  db  W.  R.  Co.  49  N.  J.  L.  473.     Beach, 
on  Contributory  Negligence,  says,    (section 
181 :)     **In  attempting  to  cross  the  traveler 
must  listen  for  signals,  notice  signs  put  up- 
as warnings,  and  look  attentively  lip   and 
down  the  track.     A  multitude  of  decisions- 
of  all  the  courts  enforce  this  reasonable  rule. 
It  is  also  so  consonant  with  right  reason  and 
the  dictates  of  ordinary  prudence,   and   so- 
much  in  line  with  the  ordinary  care  which 
the  average  of  mankind  display  in  the  daily 
routine  of  life,  that  it  should  seem  to  bo* 
scarcely  dependent  upon  the  authority  of  de- 
cided cases  in  law  courts.     The  traveler  on 
the  highway  must  even  come  to  a  halt  for 
this  purpose;  but  he  is  not  required  to  ^et 
out  of  his  wagon,  and  go  forward  on  foot  for 
the  purpose  of  looking,  especially  when  sucb 
a  course  would  not  have  prevented  the  col- 
lision, but  would  rather  have  exposed  th» 
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traveler  to  the  very  peril  it  was  designed  to 
avoid."  In  Mynmng  v.  Detroit,  L,  dt  N,  K 
€h.,  9upra,  it  is  said :  **  Ordinary  care  would 
have  required  him  [the  traveler]  to  at  least 
look  up  and  down  the  track  before  crossing ; 
and,  if  the  night  was  so  dark  as  to  make  it 
difficult  to  distinguish  a  train  approaching, 
then  ordinary  care  would  have  called  upon 
him  to  resort  to  his  sense  of  hearing,  and  to 
pause,  if  need  be,  and  listen,  before  entering 
upon  the  place  of  danger."  In  Union  Pac. 
JR.  Co,  V.  Adams,  83  Kan.  427,  plaintiff,  in 
company  with  others,  was  riding  along  the 
public  highway,  and  drove  upon  the  track 
without  stopping.  In  that  case,  as  in  this, 
plaintiff's  testimony  was  that  she  and  her  com- 
panions did  not  see  the  train.  It  was  there 
said  :  *'It  is  the  duty  of  the  traveler  upon  a 
highway  about  to  cross  a  railroad  track  to 
make  vigilant  use  of  his  senses  in  order  to  as- 
certain whether  there  is  present  danger  in 
crossing.  .  .  .  It  is  true  that  the  wind 
was  blowing  in  nearly  an  opposite  direction 
from  that  from  which  the  tram  was  coming, 
but  several  of  the  plaintiff's  witnesses  heard 
the  train,  and  we  have  no  doubt  that  if  the 
plaintiff  or  Adams  had  given  heed  and  list- 
ened they  would  have  discovered  its  approach, 
and  could  thus  have  avoided  the  accident." 
In  that  case  it  was  proven  that  the  whistle  was 
not  sounded  80  rods  from  the  crossiner,  as  re- 
quired, and  the  negligence  of  the  defendant 
was  regarded  as  proven.  See  also  QHppen 
V.  Ifew  York  Cent.  R.  Co.  40  N.  Y.  50.  It 
is  said  in  Chase  v,  Maine  Cent.  R,  Co.:  "The 
verdict  is  clearly  wrong.  Tlie  rule  is  now 
firmly  established  in  this  state,  as  well  as  in 
courts  generally,  that  it  is  negligence  per  se 
for  a  person  to  cross  a  track  without  first 
looking  and  listening  for  a  coming  train. 
If  his  view  Is  unobstructed,  he  may  have  no 
occasion  to  listen,  but,  if  his  view  is  ob- 
structed, then  it  is  his  duty  to  listen,  and  to 
listen  ciirefully.  And  if  one  is  injured  at  a 
crossing  by  a  passing  train  or  engine,  which 
might  have  been  seen  if  he  had  looked,  or 
heard  if  he  had  listened,  presumptively  he 
is  guilty  of  contributory  negligence;  and. 


if  the  presumption  is  not  repelled,  a  recovery 
for  the  injury  cannot  be  had.  This  [the  ol>- 
struction]  would  make  it  his  duty  to  listen, 
and  to  listen  carefully  and  attentively.  To 
do  this,  if  ridinff  in  a  sleigh,  and  especially 
with  bells  attached,  it  would  become  Dec- 
essary  to  stop  his  horse,  for  surely  he  could 
not  listen  carefully  and  attentively  without 
stopping  his  horse,  and  thus  stilling  the 
noise  of  his  own  team."  This  was  what  was 
called  a  "wrecking  train."  It  had  been  sent 
out  to  repair  a  fallen  bridge  near  by.  After 
repairing  the  bridee  they  returned  to  Hart- 
ford, late  in  the  day,  to  await  orders.  It 
arrived  at  Hartford  at  about  7  o'clock,  where 
it  waited  for  an  excursion  train  to  pass. 
The  engine  and  tender  were  built  solid,  and 
the  tender  was  about  10  or  12  feet  shorter 
than  the  ordinary  kind  of  tenders.  The  cab 
projected  out  over  the  tender.  Defendant's 
witnesses  testified  that  a  red  light  was  hang- 
ing from  a  hook  in  the  center  of  the  back  end 
of  the  roof  of  the  cab.  This  is  the  customarj 
place  for  hanging  a  lantern  in  running  back- 
ward. There  were  two  white  lights  on  the 
front  of  the  engine,  near  the  pilot,  one  light 
on  each  side  of  the  caboose  towards  the  rear 
end  on  the  comer,  and  one  on  the  rear  and 
near  the  top.  The  engine  was  in  front  of  the 
train  running  backward.  Its  headlight  was 
burning,  and  reflected  against  the  enH  of  the 
car  behind  it.  It  was  necessary  to  run  the 
train  in  this  manner,  because  there  was  no 
turntable  between  the  fallen  bridge  and  the 
place  of  the  accident.  It  was  not,  therefore, 
negligence  per  se  to  run  this  engine  back- 
ward. This  oftentimes  becomes  necessary. 
In  Maiden  v.  Ldke  Shore  &  M.  8.  R.  Co.,  '49 
Mich.  585,  a  passenger  train  was  runnins 
without  a  headlight,  and  this  was  excludeS 
by  the  court  from  the  consideration  of  the 
jury.  Several  of  the  witnesses  for  the  plain- 
tiff saw  the  lights  upon  the  train  and  in  the 
caboose  where  there  were  several  men.  J  udg- 
ment  should  be  reversed,  and  a  new  trial 
ordered. 

Rehearing  denied  October  4,  1893. 


INDIANA  SUPREME  COURT. 


William  H.  THORNBURQ  d<  ai. ,  Appt$,, 

Daniel  8.  WIGGINS  and  Wife. 
(..... ...Ind*...*....) 

1.  A  Joint  tenancy  is  an  estate  held  by 
two  or  more  persons  Jointly*  bo  that  dur- 
ing the  Uvee  of  all  they  are  equally  entitled  to  the 
enjoymeat  of  the  land,  or  its  equivalent  in  rents 
and  profits;  but  upon  the  death  of  one  his  share 
vests  in  the  survivor  or  survlvoiB  untQ  there  be 

'  but  one  survivor,  when  the  estate  becomes  one  in 


severalty  in  him  and  descends  to  his  heirs  upon 
his  death. 

2*  Husband  and  wife  do  not  take  as  ten- 
ants by  entirety*  but  as  Joint  tenants,  under 
a  conveyance  to  them  *in  Joint  tenancy.** 

8*  A  Joint  tenant's  interest  in  property 
is  subject  to  execution, 

(October  10, 1898.)  ; 

APPEAL  by  defendants  from  a  ludfcment  of 
the  Circuit  Court  for  Randolph  County  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 


KoTE.-The  nature  of  the  estate  created  by  a  deed 
to  both  husband  and  wife  is  the  subject  of  a  note  to 
Baker  v.  Stewart  (Kan.)  8  L.  fi.  A.  484,  and  is  dis- 
cussed and  decided  also  in  Mittei  v.  Karl  dlL)  8  L. 
R,  A.  855:  MoLeod  v.  Tarrant  (8.  0.)  td  L.  B.  A.  846: 
but  the  above  case  shows  the  exception  where  a 
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deed  is  expressly  made  to  the  parties  **in  joint  ten- 
ancy." 

As  to  effect  of  divorce  on  tenancy  by  the  entirety, 
see  Stelz  v.  Schreck  (K.  Y.)  13  L.  R.  A.  825,  and  fioCe. 

As  to  tenancy  by  the  entirety  in  a  bond  and  mort* 
gage,  see  Be  Albreoht  (N.  7.)  18  L.  B.  A.  8S8. 
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lofn  an  ezecatton  sale  of  certain  real  estate. 

The  facte  are  stated  in  the  opinion. 

Meatrs,  Thompson*  Marsh  A  Thomp- 
son for  appellants. 

Me99rs,  Watson  A  Watson  and  J.  L. 
Enffle  for  appellees. 

Dailey*  J.,    delivered  the  opinion  of  the 

court : 

This  was  an  action  instituted  in  the  court 
below,   in  two  paragraphs,    in  the  first  of 
which  appellees  allege,  in  substance,  that 
on  and  before  December  15,  1884,  one  I^emuel 
Wiggins  was  the  owner  of  a  certain  tract  of 
real  estate,  therein  described,  containing  80 
acres ;  that  on  said  day  said  Lemuel  and  his 
wife,  Mary,  executed  and  delivered  to  the 
appellees  a  warranty  deed,  conveying  to  them 
the  fee  simple  of  said  real  estate ;  that  at  the 
time  of  saia  conveyance  the  appellees  were, 
ever  since  have  been,  and  now  are,  husband 
and  wife ;  that  said  deed  conveyed  to  the  ap- 
pellees the  title  to  said  real  estate,  which 
&iey  took  and  accepted,  ever  since  have  held, 
and  now  hold  by  entireties,  and  not  other- 
wise ;  that  appellees  hold  their  title  to  said 
real  estate  by  said  deed  of  Lemuel  Wiggins, 
and  not  otherwise ;  that  on  the  24  th  day  of 
April,  1877,  Isaac  R.  Howard  and  Isaac  N. 
Gaston,  who  were  defendants  below,  recov- 
ered a  judgment  in  the  Randolph  circuit 
court   for  Uie   sum  of   $403.70,    and   costs 
against  one  John  T.  Burroughs  and  the  ap- 
pellee Daniel  S.  Wiggins  as  partners  doing 
business  under  the  firm  name  of  Burroughs 
&  Wiggins;   that  on  Mav   Id,   1886,   said 
Howard  and  Gaston  caused  an  execution  to 
he  issued  on  said  judgment,  and  placed  in 
Uie  hands  of  the  appellant  Thornburg,  as 
^eriff  of  said  county,  and  directed  him  to 
levy  the  same  on  said  real  estate,  and  that 
said  sheriff  did,  on  the  25th  day  of  May, 
1886,  levy  said  execution  on  said  real  estate, 
or  on  the  one- half  interest  in  value  thereof 
taken  as  the  property  of  said  appellee  Daniel 
8.  Wiff^ins,  to  satisfy  said  writ ;  that  pur- 
suant to  the  levv  thereof  said  sheriff  pro- 
ceeded, by  the  direction  of  said  Howard  and 
Oaston,  to  advertise  said  real  estate  for  sale 
under  said  execution  and  levy  to  make  said 
debt,  and  did  on  the  8th  day  of  June  adver- 
tise the  same  for  sale  on  the  3d  day  of  July, 
1886,  and  will  on  said  day  sell  the  same  un- 
less restrained  and  enjoined  from  so  doing 
by  the  court;  that  said  Daniel  S.  Wiggins 
has  no  interest  in  said  premises  subject  to 
sale  thereon ;  that  the  appellees  hold  the  tit'e 
thereto  as  tenants  by  entireties,  and  not  other- 
wise ;  that  the  sale  of  said  tract  on  said  exe- 
cution would  cast  a  cloud  on  the  appellees' 
title,  etc.    The  second  paragraph  is  the  same 
as  the  first  in  substantial  averments,  except 
that  in  this  paragraph  the  appellees  set  out 
as  a  part  thereof  a  copy  of  the  deed  under 
which  they  claim  title  to  said  real  estate  as 
such  tenants  by  entireties.     The  granting 
clause  of  the  deed  is  as  follows:    ''This  in- 
denture witnesseth   that  Lemuel   Wiggins 
and  Maij  Wiggins,  his  wife,  of  Randolph 
county,  in  the  state  of  Indiana,  convey  and 
warrant  to  Daniel  8.   Wiggins  and  Laurn 


S2L.R.A. 


'crins,  his  wife,  in  joint  tenancy. 


etc.  Appellants  separately  and  severally  de- 
murred to  each  paragraph  of  the  complaint, 
and  tJieir  demurrers  were  overruled  by  the 
court,  to  which  the  appellants  excepted,  and, 
refusing  to  answer  the  complaint,  judgment 
was  rendered  in  favor  of  appellees  on  said 
demurrers.  Appellants  appeal,  assigning  as 
errors  the  overruling  of  said  demurrers,  and 
urge  that  the  appellees  under  the  deed  took 
as  joint  tenants,  and  hence  that  the  husband's 
interest  is  subject  to  levy  and  sale  upon  exe- 
cution. 

A  joint  tenancy  is  an  estate  held  by  two 
or  more  persons  jointly,  so  that  during  the 
lives  of  all  they  are  equally  entitled  to  the 
enjoyment  of  the  land,  or  its  equivalent,  in 
rents  and  profits ;  but  upon  the  death  of  one 
his  share  vests  in  the  survivor  or  survivors 
until  there  be  but  one  survivor,  when  the 
estate  becomes  one  in  several tv  in  him,  and 
descends  to  his  heirs  upon  his  death.  It 
must  always  arise  by  purchase,  and  cannot 
be  created  by  descent.  Such  estates  may  be 
created  in  fee,  for  life,  or  vears,  or  even  in 
remainder.  Bat  the  estate  held  by  each  ten- 
ant must  be  alike.  Joint  tenancy  may  be 
destroyed  by  anything  which  destroys  the 
unity  of  title.  Our  law  aims  to  prevent 
their  creation,  and  they  cannot  arise  except 
by  the  instrument  providing  for  such  ten- 
ancy. Oriffin  V.  Lynch,  16  Ind.  898.  9  Am. 
AEng.  Encyclop.  Law,  850,  says;  "Hus- 
band and  wife  are,  at  common  law,  one  per- 
son, so  that  when  realty  or  personalty  vests 
in  them  both  equally,  .      .        they 

take  as  one  person :  they  take  but  one  estate 
as  a  corporation  would  take.  In  the  case  of 
realty,  they  are  seised,  not  per  my  et  per  tout, 
as  joint  tenants  are,  but  simply  per  tout; 
both  are  seised  of  the  whole,  and  each  beinff 
thus  seised  of  the  entirety,  they  are  called 
tenants  by  the  entirety,  and  the  estate  is  an 
estate  by  entireties.  .  .  .  Estates  by  en- 
tireties may  be  created  by  will,  by  instru- 
ment of  gift  or  purchase,  and  even  by  in- 
heritance. Each  tenant  is  seised  of  the  whole, 
the  estate  is  inseverable—cannot  be  parti- 
tioned ;  neither  husband  nor  wife  can  alone 
affect  the  inheritance,  the  survivor's  right  to 
the  whole."  This  tenancy  has  been  spoken 
of  as  "that  peculiar  estate  which  arises  upon 
the  conveyance  of  lands  to  two  pereons  who 
are  at  the  time  husband  and  wife,  commonly 
called  'estates  by  entirety.'"  As  to  the 
general  features  of  estates  by  entireties  there 
is  little  room  for  controversy,  and  there  if 
none  between  counsel.  Our  statute  re- enacts 
the  common  law.  Arnold  v.  Arnold,  30  Ind. 
305 ;  D<wi9  v.  Clcvrk,  26  Ind.  424,  89  Am. 
Dec.  471.  Strictly  speaking,  estates  by  en- 
tireties are  not  joint  tenancies  {Chandler  v. 
QhJmey,  87  Ind.  891 :  Hulett  v.  Inlow,  57  Ind. 
412,  26  Am.  Rep.  64)  ;  the  husband  and  wife 
being  seised,  not  of  moieties,  but  both  seised 
of  the  entirety  p«r  tout,  and  not  per  my,  Jones 
V.  Chandler,  40  Ind.  589;  Daviit  v.  Clark, 
and  Arnold  v.  Arnold,  iupra.  It  has  been 
said  by  this  court  in  some  of  the  earlier  de- 
cisions that  no  particular  words  are  neces- 
sary. A  conveyance  which  would  make  two 
persons  joint  tenants  will  make  a  husband 
;ind  wife  tenants  of  the  entiretjr-  It  is  not 
even  necessary  that  they  be  described  as  such, 
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or  their  marital  relation  referred  to.  Morri- 
son V.  Seybold,  92  Ind.  802 ;  Hadlock  v.  Gray, 
104  Ind.  596 ;  Dodge  v.  Kinzy.  101  Ind.  102 ; 
Eulett  ▼.  Inlow,  57  Ind.  414,  28  Am.  Rep. 
64 ;  Chandler  v.  Cheney,  37  Ind.  395.  But 
the  court  has  said  that  the  general  rule  may 
be  defeated  by  the  expression  of  conditions, 
limitations,  and  stipulations  in  the  convey- 
ance which  clearly  indicate  the  creation  of  a 
different  estate.  Eadlock  v.  Gray,  tupra; 
Edward*  ▼.  BeaU,  75  Ind.  401.  Having  its 
origin  in  the  fiction  or  common- law  unity  of 
husband  and  wife,  the  courts  of  some  states 
have  held  that  married  women's  acts  extend- 
ing their  rights  destroyed  estates  by  entirety, 
but  this  court  holds  otherwise  {Carter  v. 
Smith,  90  Ind.  226,  46  Am.  Rep.  210)  ;  and 
the  greater  weight  of  authority  is  in  its  favor. 
Our  decisions  hold  that  neither  alone  can 
alienate  such  estate.  Jones  v.  Chandler,  and 
Morrison  ▼.  Seybold,  suj)i'a.  There  can  be  no 
partition.  Chandler  v.  Cheney,  87  Ind.  891. 
A  mortgage  executed  by  the  husband  alone 
is  void  {Jones  v.  CliandUr,  40  Ind.  591)  ;  and 
the  same  is  true  of  a  mortgage  executed  by 
both  to  secure  a  debt  of  the  husband  {Dodge 
▼.  Kimy,  101  Ind.  106)  ;  and  the  wife  can- 
not validate  it  by  agreement  with  the  pur- 
chaser to  indemnify  in  case  of  loss  arising 
on  account  of  it.  8tate  v.  Kennett,  114  Ind. 
160.  A  judgment  against  one  of  them  is  no 
lien  upon  it.  Barren  Creek  Ditching  Go,  v. 
Beck,  99  Ind.  260;  MeConneU  v;  Martin,  52 
Ind.  434;  Orthwein  v.  Thomas  (111.)  13  N. 
E.  Rep.  564  [See  also  127  111.  654,  4  L.  R. 
A.  434].  Upon  the  death  of  one,  the  sur- 
vivor takes  the  whole  in  fee.  Arnold  v.  Ar- 
nold,  supra.  The  deceased  leaves  no  estate 
to  pay  debts  (Simpson  v.  Pearson,  81  Ind.  1, 
99  Am.  Dec.  577)  ;  and  during  their  joint 
lives  there  can  be  no  sale  of  any  part  on  exe- 
cution against  either.  Career  v.  Smith, 
supra;  Dodge  v.  Kimy,  101  Ind.  105 ;  Hulett 
V.  Inlow,  67  Ind.  412,  26  Am.  Rep.  64; 
C/iandler  v.  Cheney,  Davis  v.  Clark  and  Me- 
ConneU V.  Martin,  supra;  Cox  v.  Wood,  20 
Ind.  64.  The  statutes  extending  the  rights 
of  married  women  have  no  effect  whatever 
upon  estates  by  entirety.  Carver  v.  Smith, 
90  Ind.  223,  46  Am.  Rep.  210.  Such  estate 
is  in  no  sense  either  the  husband's  or  the 
wife's  separate  property.  The  husband  may 
make  a  valid  conveyance  of  his  interest  to 
his  wife  because  it  is  with  her  consent. 
Enyeart  v.  Kepler,  118  Ind.  84. 

The  rule  that  husband  and  wife  take  by 
entireties  was  enacted  in  this  territory  in 
1807,  nine  years  before  Indiana  was  vested 
with  statehood,  and  has  been  repeated  in  each 
succeeding  revision  of  our  statutes.  It  has 
thus  been  the  law  of  real  property  with  us 
for  eighty-six  years.  Section  2922,  Rev. 
Stat.  1881,  provides  that  *'all  conveyances 
and  devises  of  lands,  or  of  any  interest  there- 
in, made  to  two  or  more  persons,  except  as 
provided  in  the  next  following  section,  shall 
be  construed  to  create  estates  in  common,  and 
not  in  joint  tenancy,  unless  it  be  expressed 
therein  that  the  grantees  or  devisees  shall 
hold  the  same  in  joint  tenancy  and  to  the 
survivor  of  them,  or  it  shall  manifestly  ap- 
pear from  the  tenor  of  the  instrument  that  it 
was  intended  to  create  an  estate  in  joint  ten- 
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anc^."    Section  2923  provides  that  the  pre- 
ceding section  shall  not  apply  to  conveyances 
made  to  husband  and  wife.     Under  a  statute 
of  the  state  of  Michigan,  similar  in  all  ita 
essential  qualities  to  our  own,  the  court  held 
that,  **  where  lands  are  conveyed  in  fee  to 
husband  and  wife,  they  do  not  take  as  ten- 
ants in  common"  {Fisher  v.  Provin,  25   Mich. 
847)  ;   they  take  by   entireties.     Whatever 
would  defeat  the  title  of  one,  would  defeat 
the  title  of  the  other.     Mamcaring  v.  Powell, 
40  Mich.  871.     They  hold  neither  as  tenants 
in  common  nor  as  ordinary  joint  tenants. 
The  survivor  takes  the  whole.     Durincr  the 
lives  of  both,  neither  has  an  absolute  inher- 
itable interest ;  neither  can  be  said  to  own  an 
undivided  half.     jStna  Ins.  Co.  y.  Resh,  Id. 
241 ;  AUen  v.  Alien,  47  Mich.  74. 

While  the  rule  of  entireties  was  predicated 
upon  a  fiction,  the  legislative  intent  in  this 
state  has  always  been  to  preserve  this  estate, 
and  has  continued  the  peculiar  statute   for 
this  purpose.    Estates  by  entireties  have  beea 
preserved  as  between  husband  and  wife,  al- 
though joint  tenancies  between   unmarried 
persons  have  been  abolished,  so  as  to  pro- 
vide a  mode  by  which  a  safe  and  suitable 
provision  could  be  made  for  married  women. 
Carver  v.  Smith,  90  Ind.  227,  46  Am.  Rep. 
210.     **  Where  a  rule  of  property  has  existed 
for  seventy  years  and  is  sustained  by  a  stronit 
and  uniform  line  of  judicial  decisions,  there 
is  but  little  room  for  the  court  to  exercise  its 
judgment  on  the  reasons  on  which  the  rule  is 
founded.     .     .     .     Such  a  rule  of  property 
will  be  overruled  only  for  the  most  cogent 
reasons  and  upon  the  strongest  convictions  of 
its  incorrectness.     •     .     .     It  is  evident  that 
the  Legislature  of  1881  did  not  intend  to  re- 
peal the  statutes  establishing  tenancies  by  en- 
tireties.   They  simply  intended  to  enlarge  in 
some  particulars  the  separate  power  of  the 
wife,  which  already  existed  under  the  Acts 
of  1852  and  the  years  following.     ...     It 
did  not  abolish  estates  by  entireties  as  be 
tween  husband  and  wife,  but  provided  that 
when  a  joint  deed  was  made  to  husband  and 
wife,  they  should  hold  by  entireties,  and 
not  as  tenants  in  common  or  as  joint  tenants. " 
Carvei*   v.    Smith,    supra.     In    Chandler   v. 
Cheney,   87  Ind.   896,   the  court  savs:     ''It 
was  a  well -settled  rule  at  common  law  that 
the  same  form  of  words  which,  if  the  grantees 
were    unmarried,    would    have    constituted 
them  joint  tenants,  will,  they  being  husband 
and  wife,  make  them  tenants  by  entirety. 
The  rule  has  been  changed  by  our  statute 
above  quoted."    The  whole  trend  of  authori- 
ties, however,  is  in  the  direction  of  presery- 
ing  such  tenancies,  where  the  grantees  sus- 
tain the  relation  of  husband  and  wife,  unless 
from  the  language  employed  in  the  deed  it 
is   manifest  that   a  different  purpose  was 
intended.     Where  a  contrary  intention  is 
clearly  expressed  in  the  deed,  a  different  rule 
obtains.     ''A  husband  and  wife  may  take 
real  estate  as  joint  tenants  or  tenants  in  com- 
mon, if  the  instrument  creating  the  title  use 
apt  words  for  the  ourpose."    1  Preston,  Es- 
tates, 182;  8  Bl.  Com.,  Sharswood*s  note;  4 
Kent,  Com.  *868 ;  1  Bishop,  Married  Women, 
§§  616  et  seq.;  Freem.  Coten.  §  72;  Fladung 
y.  Bose,  58  Md.  1&-24.     **  And  in  case  of  de- 
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Tiae  and  oonTeyanoes  to  husband  and  wife 
together,  though  it  has  been  said  that  they 
can  take  only  as  tenants  by  entireties,  the 
prevailing  rule  is  that,  if  the  instrument  ex- 
pressly so  provides,  they  may  take  as  joint 
tenants  or  tenants  in  common."  Stewart, 
Husb.  &  W.  §§  307-810;  Tiedeman.  Real 
Prop,  g  244.  ''And  as  bv  common  law  it 
was  competent  to  make  husband  and  wife 
tenants  in  common  by  proper  words  in  the 
deed  or  devise, "  etc.  (Hojfman  v.  JStigers,  28 
Iowa.  810;  Br/nm  v.  Brown,  138  Ind.  476), 
^80  it  seems  that  husband  and  wife  may  by 
express  words  be  made  tenants  in  common  by 
girt  to  them  during  coverture."  licDermott 
T.  French,  19  N.  J.  £q.  80.  In  Eadloek  v. 
Oraif,  104  Ind.  599,  a  conveyance  had  been 
made  to  Isaac  Cannon  and  Mary  Cannon,  who 
were  husband  and  wife,  during  their  natural 
lives,  and  tlie  court  says:  ''The  language 
employed  in  the  deed  under  examination 
plainly  declares  that  Isaac  and  Mary  Cannon 
are  not  to  take  as  tenants  by  entirec}-.  The 
result  would  follow  from  the  provision  de- 
stroying the  survivorship,  for  this  is  the 
grand  and  essential  characteristic  of  such  a 
tenancy.  .  .  .  The  whole  force  of  the 
language  employed  is  opposed  to  the  theory 
that  the  deed  creates  an  estate  in  fee  in  the 
husband  and  wife. "  The  court  further  says : 
'*It  is  true  that  where  real  property  is  con- 
Teyed  to  husband  and  wife  jointly,  and  there 
are  no  limiting  words  in  the  deed,  they  will 
take  the  estate  as  tenants  in  entirety.  .  .  . 
But,  while  the  general  rule  is  as  we  have 
stated  it,  there  may  be  conditions,  limita- 
tions, and  stipulations  in  the  deed  conveying 
the  property  which  will  defeat  the  operation 
of  the  rule.  The  denial  of  this  proposition 
involves  the  affirmation  of  the  proposition 
that  a  grantor  is  powerless  to  limit  or  define 
the  estate  which  he  grants,  and  this  would 
conflict  with  the  fundamental  principle  that 
a  grantor  may  for  himself  determine  what 
estate  he  will  grant.  To  den^  this  right 
would  be  to  deny  to  parties  the  right  to  make 
their  own  contracts.  It  seems  quite  clear, 
upon  principle,  that  a  grantor  and  his  grant- 
may  limit  and  define  the  estate  granted 


by  the  one  and  accepted  by  the  others,  al- 
though the  grantees  be  husband  and  wife.* 
The  court  then  adopts  the  language  of  Wash- 
bum  (1  Washb.  Real  Prop.  674)  and  Tiede- 
man,  supra.  In  Edv>ard»  v.  BecUl,  supra,  the 
court  holds  that  when  lands  are  granted  hus- 
band and  wife  as  tenants  in  common  they 
will  hold  by  moieties,  as  other  distinct  and 
individual  persons  would  do.  If,  as  con- 
tended by  appellees,  the  rule  prevail  that 
the  same  words  which,  if  the  grantees  were 
unmarried,  would  have  constituted  them 
Joint  tenants,  will,  they  being  husband  and 
wife,  make  them  tenants  by  entireties,  then 
it  would  result  as  a  logical  conclusion  that 
husband  and  wife  cannot  be  Joint  tenants, 
because  by  this  rule,  words,  however  apt  or 
appropriate  to  create  a  joint  tenancy,  would, 
in  a  conveyance  to  husband  and  wife,  result 
in  an  estate  by  entireties;  joint  tenancy 
would  be  superseded  or  put  in  abeyance  by 
the  estate  created  by  law, — tenancy  by  en- 
tirety. The  result  of  such  reasoning  would 
be  to  destroy  the  contractual  power  of  the 
parties  where  this  relationship  between  the 
grantees  is  shown  to  exist.  Any  other  pro- 
cess of  reasoning  wouJd  carry  the  rule  too 
far,  and  we  must  hold  it  modified  to  the  ex- 
tent here  indicated.  Husband  and  wife,  not- 
withstanding tenancies  by  entirety  exist  as 
they  did  under  the  common  law,  may  take 
and  hold  lands  for  life,  in  loint  tenancy  or 
in  common,  if  appropriate  language  be  ex- 
pressed in  the  deed  or  will  creating  it;  and 
we  know  of  no  more  apt  term  to  create  a 
joint  tenancy  in  the  grantees  in  this  estate 
than  the  exp'rcssion  ** convey  and  warrant  to 
Daniel  S.  Wiggins  and  Laura  Belle  Wiggins 
in  joint  tenancy."  These  words  appear  in 
the  granting  clause  of  the  deed  conveying* 
the  land  iu  question,  and  Uie  estate  accepted 
and  held  by  the  grantees  is  thereby  limited, 
and  they  hold,  not  by  entireties,  but  in  joint 
tenancy.  A  joint  tenant's  interest  in  prop- 
erty is  subject  to  execution.  Frcem.  Execu- 
tions, 125. 

Judgment  revei'sed,  with  instructions  to  the 
circuit  court  to  sustain  the  demurrer  to  the 
paragraph  of  the  complaint. 
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1«  A  ■liileew»9'  between  the  parts  of  a 
brldfret  extended  above  and  below  between 
the  flldng,  tqr  which  flats  have  been  reolaimed. 


through  whioh  the  tide  ebbs  and  flows,  bat  which 
has  DO  water  in  it  at  low  tide,  is  uot  a  watercoune 
which  can  be  the  basis  of  riparian  rights. 

8.  Permittliiff  tide  water  to  flow  fbr 
more  than  lUteen  years  throu|ifh  a 
alnleeway  made  when  flats  were  ;fllled  in  by 
leaving  an  opening  above  and  below  a  bridge 
corresponding  to  that  between  Its  piers,  does  not 
create  any  adverse  right  in  owners  of  adjoining 


Kotb.— The  above  case  Is  a  novel  one  on  the  sub- 
ject of  watoroourseSb  For  another  peculiar  case  on 
^be  qnestloD  what  oonsdtutes  a  watercourse,  see 
Oms  V.  Hoffman  (Wis.)  20  L.  &  A.  40. 

Ptor  siralcs  as  watercourses,  see  Wharton  v.  Stev- 
ens (Iowa)  15  L.  R.  A.  080.  and  note,  also  Lambert  ▼. 
AJooro  (fU.)  21  L.  li.  A.  611. 

For  rights  as  to  flow  of  marimoe  waters,  see  Graj 
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V.  McWmiams  (Cai.)  21L.  B.  A.  668,  and  note;  Wfl- 
licta  V.  Chicago,  B.  ft  K.  a  B.  Oo.  ilowaj  21  L.  R.  A. 
608. 

For  rights  in  subterranean  waters,  see  Southern 
Pac  R.  Go.  V.  Dufour  (OaL)  10  L.  R.  A.  02.  and  note. 

For  effect  of  grant  upon  rights  in  percolating 
water,  see  Paine  ▼•  Chandler  (N.  Y.)  10 1^  B.  A.  OOt 
andfioti. 
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uplands  throuffli  frhioh  the  dulneway  extends  to 
the  cuntinuaDoe  of  such  flow,  so  as  to  prevent  an 
owoer  from  flihng  in  the  sluiceway  on  flats  in 
front  of  his  uplands. 

(March  0, 18B3.) 

APPEAL  b^  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  New  Haven  County 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  defendants  from  filling  up  certain 
sluice  w  ays.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  H.  6.  Newton  for  appellants. 
Messrs,  H.  Stoddard  and  S«  A.  York, 
Jr.*  for  appellees. 

Andrews*  Oh,  J,,  delivered  the  opinion 
of  the  court : 

All  the  questioDA  of  law  made  in  this  case 
depend  upon  a  question  of  fact.  In  their 
complaint  the  plaintifTs  say  they  are  the 
owners  of  a  piece  of  land  adioining  a  sluice- 
way running  out  of  and  into  Quinnipiac 
river.  In  the  second  count  the  sluiceway  is 
spoken  of  as  **a  river  or  watercourse."  If 
the  sluiceway  so  spoken  of  is  a  ** river''  or 
"a  watercourse,"  so  that  the  owners  adjoin- 
ing it  on  either  side  have  riparian  rights  of 
the  same  kind  and  to  the  same  extent  that 
landowners  upon  the  banks  of  an  inland 
stream  possess  them,  then  the  contention  of 
the  plaintiffs  is  correct,  and  there  is  error  in 
the  judgment  of  the  superior  court;  other- 
wise tliere  is  no  error.  From  the  finding  it 
appears  that  the  Quinnipiac  river  flows  south- 
erly, and  empties  into  New  Haven  harbor. 
The  lower  part  of  the  river  is  a  part  of  that 
harbor.  That  part  of  the  city  of  New  Haven 
which  lies  on  the  easterly  side  of  the  river 
'at  this  point  is  called  "Fair  Haven."  On 
the  Fair  Haven  side  the  flats  spread  out  orig- 
inally very  wide  between  the  upland  and  the 
channel  of  the  river.  The  highway  which 
has  always  existed  from  Fair  Haven  to  New 
Haven  is  now  known  as  ''Grand  Avenue." 
About  one  hundred  years  ago  a  bridge  was 
built  across  the  Quinnipiac  river  as  a  part 
of  this  highway.  In  building  it  a  causeway 
was  constructed  from  the  upland  on  the  Fair 
Haven  side  over  the  flats  to  a  point  where  a 
pier  was  placed.  About  20  feet  westerly  from 
that  pier  another  pier  was  erected.  Over  the 
space  between  these  two  piers  a  bridge  was 
laid.  From  the  second  pier  the  causeway 
was  continued  westerly  about  100  feet  fur- 
ther, and  constructed  solid  by  filling  in  earth, 
where  a  third  pier  was  built.  From  the 
third  pier  the  bridge  was  carried  across  upon 
a  series  of  piers  to  the  w^esterly  side  of.  the 
river.  The  space  so  left  between  the  first 
and  second  piers  afforded  a  passageway, 
through  which  the  water  passed  and  repassed 
with  the  tides.  At  low  tide  there  was  no 
water  at  that  place.  At  high  tide  the  water 
was  about  six  feet  deep.  The  plaintiffs* 
predecessors  in  title  were  the  owners  of  the 
upland  on  the  north  side  of  the  highway. 
The  predecessors  in  title  of  the  defendants 
owned  the  upland  on  the  south  side  of  the 
highway.  These,  and  other  owners  north 
and  south  of  the  highway,  have  from  time 
to  time  reclaimed  the  flats  lying  in  front  of 
their  respective  piecea  of  upland.     In  doing 
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so  they  have  conformed  to  the  plan  of  tho 
causeway  and  bridge;  that  is  to  say,  they 
have  each  left  an  open  space  in  the  filling, 
for  the  water  to  pass  through,  at  the  same 
place  and  of  the  same  width  as  the  one  left 
in  the  causeway.  The  sluiceway  so  formed 
extends  north  of  the  highway  about  200  feet, 
and  south  of  the  highway  about  125  feet,  is 
open  at  both  ends  to  the  water  of  the  harbor 
when  the  tide  runs,  and  is  the  ''river"  or 
**  watercourse"  described  in  the  complaint, 
for  the  obstruction  of  which  the  plaintiffs 
seek  to  recover  damages.  The  reclai  med  land 
of  the  plaintiffs,  as  well  as  that  of  the  de- 
fendants, with  the  opening  through  it,  as  is 
above  stated,  had  been  in  substantially  the 
same  condition  that  it  was  in  for  more  than 
fifteen  years  before  .this  suit  was  brought. 
The  plaintiffs  asked  the  court  to  hold  that 
the  sluiceway  had  become  a  watercourse,  in 
which  thcjr,  as  riparian  proprietors,  had  all 
the  usual  rights  of  riparian  proprietors.  The 
court  did  not  so  decide.  The  only  reason  of 
appeal  which  it  is  necessary  to  consider  is 
that  "the  court  erred  in  holding  that  the 
premises  in  question  had  not  become  upland 
and  said  sluiceway  a  watercourse,  and  that 
the  plaintiffs  were  not  entitled  to  the  ordi- 
nary rights  of  a  riparian  owner  in  such  water- 
course." All  the  waters  on  the  face  of  the 
earth  may  be  divided  into  tide  waters  and 
inland  waters.  It  is  only  to  the  latter  that 
the  term  "watercourse"  can  be  applied. 
Watercourses  are  commonly  denominated  riv- 
ers, rivulets,  or  brooks,  according  to  their 
magnitude.  It  is  only  upon  watercourses 
that  riparian  rights  exist.  Chancellor  Wal- 
worth, in  Child  V.  Starr,  4  Hill,  875.  said 
that  **a  watercourse  had  rtpam,  but  not  Ul- 
tits.^  So,  conversely,  it  may  be  said  that  the 
tide  water  has  littora,  but  not  ripas.  Littoral 
are  very  different  from  riparian  rights.  A 
watercourse  consists  of  bed,  banks,  and 
water.  Yet  the  water  need  not  flow  contin- 
ually ;  there  are  many  watercourses  which 
are  sometimes  dry.  To  maintain  the  riglit 
to  a  watercourse  it  must  be  made  to  appear 
that  the  wat«r  usually  flows  in  a  certain  di- 
rection, and  by  a  regular  channel,  with 
banks  and  sides.  Angeil,  Watercourses,  ^4; 
Gould,  Waters,  §  41.  "It  may  be  natural, 
as  where  It  is  made  by  the  natural  flow  of 
the  water  caused  by  the  general  superficies 
of  the  surrounding  land  from  which  the 
water  is  collected  into  one  channel :  or  it 
may  be  artificial,  as  in  case  of  a  ditch  or 
other  artificial  means  used  to  divert  water 
from  its  natural  channel,  or  to  carry  it  from 
lowlands,  from  which  it  will  not  How  in  con- 
sequence of  the  natural  formation  of  the  sur- 
face of  the  surrounding  land."  Earl  v.  De 
Hart,  12  N.  J.  Eq.  2b3,  284,  72  Am.  Dec. 
895.  A  watercourse  implies  a  source,  a  cur- 
rent, and  a  place  of  discharge.  "A  river  or 
stream  begins  at  its  source,  where  it  comes 
to  the  surface. "  Angeil,  Watercourses,  ^46. 
"A  watercourse  is  a  stream  of  water  usually 
flowiu!^  in  a  definite  channel,  having  a  l)e<l 
and  sides  or  banks,  and  usually  dischMrginff 
itself  into  some  other  stream  or  body  of 
water."  Lut/ier  y.  WifVimm met  Cf>.  9  Cash, 
174;  Oillett  v.  Johnson,  80  Conn.  180.  "A 
river  is  a  considerable  stream  of  water,  Uiat 
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has  ft  eorrent  of  its  own,  flowing  from  a 
higher  level,  which  constitutes  its  source, 
to  Its  mouth,  where  it  debouches. "  The  Qar- 
dm  City,  26  Fed.  Rep.  766.  **  It  is  the  mov- 
ing of  the  water  from  the  source  to  the  mouth 
that  makes  the  watercourse."  Challenor  ▼. 
Thomas,  Yelv.  148.  **  *  Fims  aqua,  aqua  cur- 
reM,  et  oiUum,  e$t  aqua  eursus,'  The  word 
'river*  is  derived  from  the  Latin  'rivus.' 
'Ricu*  at  locus  per  lanaitudinem  depressus  quo 
aquadeeumU.'^  Ul plan's  Dig.  *" De Biuis.'' 
And  it  is  used  constantly  by  the  Latin  au- 
thors in  a  sense  that  implies  a  current  from 
asourco  to  a  mouth.  '^Bi'oorum  a  JonU  de- 
duetio. "  Cicero.  "  Omnia flumina  atque  rites 
qui  ad  mare  pertinebant. "  Caesar.  State  v. 
Gilmanton,  9  N.  H.  461,  14  N.  H.  477.  •'It 
is  a  river  or  watercourse  from  the  point  where 
the  water  comes  to  the  surface,  and  begins 
to  flow  in  a  channel,  until  it  mixes  with  the 
sea,  arm  of  the  sea,  lake,  or  other  water.  It 
may  sometimes  be  dry,  but  in  order  to  be 
within  the  above  definition  it  must  appear 
that  the  water  usaally  flows  in  a  particular 
direction,  and  has  a  regular  channel,  with 
bed,  banks,  or  sides."  Dudden  v.  Glutton 
Inion  Gv4irdians,  1  Hurlst.  &  N.  627; 
Gould,  Waters,  41 ;  Gallup  y.  Traey,  25  Conn. 
10,  17 ;  8tanchjidd  ▼.  Newton,  142  Mass.  110, 
116,  and  note.  ''A  large  stream  of  water 
flowing  in  a  channel  on  land  towards  the 
oceaD,  a  lake,  or  another  river;  a  stream 
larger  tiian  a  rivulet  or  brook."  Webster, 
Diet.  **  River. ^  **A  large  inland  stream  of 
water  flowing  into  the  sea,  a  lake,  or  another 
river;  a  stream  larger  than  a  brook."  Wor- 
cester, Diet.  ^A  stream  flowing  in  a  chan- 
nel into  another  river,  into  the  ocean,  or  in- 
to a  lake  or  sea."  Stor.  Diet.  ^'A  lar^e 
stream  of  water  flowing  through  a  certain 
prtion  of  the  earth's  surface,  and  discharg- 
ing itself  into  the  sea,  a  lake,  marsh,  or  an- 
other river."  Imp.  Diet.  **A  considerable 
body  of  water  flowing,  with  a  perceptible 
current,  in  a  certain  definite  course  or  chan- 
nel, and  usually  without  cessation  during 
the  entire  year, "  Century  Diet.  *•  A  *  water- 
course,' as  defined  in  the  law,  means  a  liv- 
ing stream,  with  definite  banks  and  channel, 
not  necessarily  running  all  the  time,  but  fed 
from  more  permanent  sources  than  mere  sur- 
face water."  Jeffers  v.  Jeffers,  107  N.  Y. 
650;  Miet  A  G.IL  Go.  v.  Mealy,  04  111.  416, 
421. 

We  have  cited  these  numerous  authorities 
for  the  purpose  of  showing  clearly  that  the 
sluiceway  in  question  was  not  and  is  not  a 
watercourse,  as  tliat  term  is  known  in  the 
law.  If  it  be  granted  that  the  reclaimed 
land  owned  by  the  plaintiffs  may  be  treated 
as  upland,  it  does  not  follow  that  tlie  sluice- 
way is  a  river,  or  any  other  kind  of  water- 
course. At  the  most  it  is  like  an  inlet  or 
ravine  in  the  land,  into  which  the  water  of 
the  harbor  runs  when  the  tide  rises,  and  out 
of  which  the  water  flows  when  the  tide  falls. 
That  it  is  open  at  both  ends,  so  that  the 
water  may  run  clear  through, — in  one  direc- 
tion when  the  tide  is  rising  and  in  the  otiier 
direction  when  the  tide  falls,— can  make  no 
difference.  If  by  a  figurative  use  of  speech 
this  sluice  can  be  said  to  have  banks  and  a 
M,  it  certainly  has  no  water  of  its  own. 
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The  water  of  the  harbor  runs  into  it  and  runs 
out  again.  A  man  can  take  as  many  steps 
on  a  treadmill  as  on  a  highway,  but  he  can- 
not perform  a  journey  on^it.  The  treadmill 
is  not  a  highway,  water  may  flow  into  thift 
sluice  and  flow  out  again,  but  it  does  not 
therein  pursue  a  course.  There  is  no  stream 
of  water  passing  through  it  in  the  sense  of  a 
watercourse.  There  is  no  current,  as  the 
word  ** current"  is  applied  to  a  stream  of 
water.  It  has  no  source  distinguishable  from 
its  mouth,  and  it  has  no  mouth  distinguish- 
able from  its  source.  It  is  not  a  watercourse. 
In  their  brief  and  in  their  oral  argument  the 
plaintiflfs  made  their  claim  in  another  form,  -^ 
that  the  court  erred  in  holding  that  they,  the 
plaintiflfs,  had  not  the  right  to  have  the 
waters  ebb  and  flow  in  the  sluiceway  as  they 
had  been  accustomed  to  flow.  This  is  only 
claiming  that  the  ordinary  riparian  rights 
which  attach  to  an  inland  stream  of  water 
ought  to  apply  to  the  water  of  the  sluice. 
The  plaintiffs  say  that  the  waters  of  the  har- 
bor have  ebbed  and  flowed  through  the  sluice 
for  more  than  flfteen  years,  and  that  thereby 
they  have  obtained  the  right  to  have  the 
waters  continue  to  so  ebb  and  flow  by  ad- 
verse use.  We  are  not  able  to  sec  that  any- 
thing has  been  done  or  omitted  by  the  plain- 
tiffs or  by  the  defendants  which  was  adverse 
to  any  right  of  the  other.  The  plaintiffs 
have  done  nothing  which  they  had  not  a  per- 
fect right  to  do.  They  have  done  notliiiig 
to  which  the  defendants  could  have  made 
any  legal  objections.  The  plaintiffs  and 
their  grantors  were  the  owners  of  the  upland 
adjacent  to  the  water.  They  exercised  their 
unquestioned  right  to  reclaim  the  flats  in 
front  of  their  land  by  filling  them  up  in  such 
manner  as  they  chose,  as  far  out  as  the  chan- 
nel of  the  harbor,  or  as  far  as  tlicy  desired 
to  do.  They  did  not  make  the  filling  con- 
tinuous, but  left  a  space  unfilled,  into  which 
the  tide  has  ever  since  caused  the  water  to 
flow.  They  owned  the  land  next  north  of 
the  causeway  built  as  an  approach  to  the 
Grand  avenue  bridge.  In  that  causeway 
there  had  been  left  an  open  space  twenty  feet 
wide.  The  plaintiffs  put  their  unfilled  space 
so  that  it  connected  with  the  open  space  in 
the  causeway,  and  thev  have  at  all  times 
since  made  such  use  of  their  unfilled  space 
as  tbe^  desired,  at  no  time  doing  anything 
of  which  the  defendants,  or  any  other  owner, 
could  make  any  legal  complaint.  The  de- 
fendants and  their  grantors  owned  the  up- 
land bordering  upon  the  tide  water  next  south 
of  the  causeway.  They  too  exercised  their 
right  to  reclaim  the  flats  in  front  of  their 
land  by  filling  them  up  in  such  manner  as 
they  chose,  as  far  out  as  the  channel  of  the 
harbor,  or  as  far  as  they  desired  to  do ;  but 
they  did  not  make  their  filling  solid  and  con- 
tinuous. They  left  an  unfilled  space,  so 
that  it  connected  on  the  south  with  tlie  open- 
ing in  the  causeway,  and  into  which  the  tides 
have  ever  since  set  the  waters  of  the  adjacent 
river.  They  have  made  such  use  of  their 
op*en  space  as  they  desired,  at  no  time  doing 
anything  they  had  not  the  most  perfoct  right 
to  do,  and  at  no  time  doing  anything  of 
which  the  plaintiffs,  or  any  other  owner, 
could  have  made  legal  complaint.     So  that 
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-nothing  has  been  done  at  any  time  by  either 
of  these  parties  which  was  adverse  to  any 
right  of  the  otber.  Let  this  be  tested  in  an- 
other way.  Suppose  the  defendants  had 
never  filled  in  their  flats  further  than  the  east 
side  of  the  sluiceway,  and  tbat  they  now 
proposed  to  continue  the  filling  further  west, 
as  far  as  the  harbor  line,  and  to  make  the 
filling  solid,  could  the  plaintiffs  cause  them 
to  be  enjoined?  Obviously  not,  for  the  de- 
ifendants  would  be  doing  only  that  which 


they  had  the  clear  right  to  do.  Prior  t. 
Simrtz,  62  Conn.  132,  18  L.  R.  A.  fi68; 
Matlier  v.  Chapman,  40  Conn.  882,  16  Am. 
Rep.  46.  If  the  plaintiffs  could  not  success- 
fully resist  an  obstruction  to  the  sluice  in 
the  way  supposed,  it  is  certain  that  they  can- 
not lawfully  complain  of  what  the  defend- 
ants are  now  doing. 

'  There  i$  no  error  in  the  judgment  appealed 
from. 

The  other  Judges  concuned. 
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^1.  The  provision  of  the  Act  of  Bffay  lit 
1898ff  chapter  4180»  that  all  appeals  in 
chancery,  whether  from  final  decrees  or  Interloc- 
utory orders,  must  be  taken  within  six  months 
after  the  entry  of  the  decree  or  order  appealed 
from,  has  no  retroactive  effect,  but  applies  only 
to  decrees  and  orders  entered  after  the  act  be- 
comes operative.  The  act  took  effect  August  1, 
1893,  or  sixty  days  after  the  final  adjournment  of 
the  legrlslature. 

4B.  The  purpose  of  eectioii*  1 8  of  article 
8  of  the  ConBtitution*  that  a  statute  shall 
not  take  effect  until  sixty  days  from  the  final  ad- 
journment of  the  legrislature  at  which  it  may  be 
enacted  unJess  otherwise  specially  provided  in  the 
act,  was  to  enable  the  people  to  become  ac- 
quainted with  the  provisions  of  IcRlslation,  and 
not  to  require  them  to  govern  their  actions  by 
the  same  beiore  it  has  become  operative. 

(November  27, 1886.) 

MOTION  for  a  supersedeas  to  a  decree  of 
the  Circuit  Court  for  Duval  County, 
4ifflrmin^  a  decree  revokioc  the  probate  of  the 
last  will  and  testament  of  Mary  Williams, 
deceased,  an  attempt  to  appeal  from  which 
had  previously  been  made.     Motion  granted. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Jt/r.  M.  C.  Jordan  for  the  motion. 

Meeere.  Walker  &  L*Eii£fle  contra, 

Raney*  Oh,  «7.,  delivered  the  opinion  of 
^be  court : 

On  the  26th  da^  of  May,  1892.  a  decree  was 
rendered  in  the  circuit  court  of  Duval  county 
affirming,  on  appeal,  a  decree  which  had 
been  previously  made  by  the  county  judge 
revoking  the  probate  of  an  alleged  last 
will  and  testament  of  Mary  Williams,  alias 
Mary  Bennett,  and  from  the  stated  decree  of 
^he  circuit  court  the  above-named  Sammis 
entered  an  appeal  in  October  of  the  present 
year  to  the  January  term,  1894,  of  this  court, 
and  now  he  moves  for  a  supersedeas  to  the 
•decree  appealed  from.  Rev.  Stat.,  g  1280, 
provides  that  appeals  from  the  circuit  court 

^Headnotes  by  Banxt,  C/k.  J. 

NoTK.— As  to  the  time  of  ^^paasage**  of  a  statute, 
••ee  note  to  State  v.  Mounts  (W.  Ya.)  15  L.  B.  A.  248. 


to  the  supreme  court,  in  matters  arising  be- 
fore the  county  judge  and  pertaining  to  his 
probate  jurisdiction,  shall  be  governed  in 
all  respects  by  the  law  and  rules  regulating 
appeals  in  chancery.  Prior  to  the  euactment 
of  chapter  4180,  I^aws  of  1893,  approved  May 
11,  1893,  the  period  of  time  allowed  for  tak- 
ing such  appeals  to  this  court  was  two  years 
(Rev.  Stat.  ^  1456),  bat  the  mentioned  stat- 
ute of  the  present  year,  "An  Act  to  Limib 
the  Time  within  Which  Appeals  in  Chancery 
may  be  Taken,"  provides  that  "all  appeals 
in  chancery,  whether  from  final  decrees  or 
interlocutory  orders,  must  be  taken  within 
six  months  after  the  entry  of  the  final  decree 
or  of  the  entry  of  the  interlocutory  order  or 
decree  appealed  from. "  This  act  oecame  of 
force,  under  section  18  of  article  3  of  the 
Constitution,  on  August  1,  or  sixty  days 
after  the  final  ad journment  of  the  legislature, 
its  session  of  1893  having  closed  on  the  second 
day  of  June.  It  was  the  purpose  of  the  Re- 
vised Statutes,  §  1280,  that  the  time  for  tak- 
ing appeals  like  the  one  before  us  should 
conform  to  that  prescribed  for  appeals  from 
chancery  decrees  of  the  circuit  court. 

The  purpose  of  section  18  of  article  3  of 
the  Constitution,  that  a  statute  shall  not  take 
effect  until  sixty  days  from  the  final  adjourn- 
ment of  the  legislature  at  which  it  may  have 
been  enacted,  unless  it  is  otherwise  specially 
provided  in  the  act,  is,  according  to  what 
we  deem  the  better  view,  to  enable  the  people 
to  become  acquainted  with  its  provisions, 
but  not  to  require  them  to  govern  their  ac- 
tions by  the  law  before  it  becomes  operative. 
It  was  contemplated  that  by  the  lapse  of  the 
sixty  days  the  statutes  of  the  session  of  the 
le&rislature  would  be  published  and  be  acces- 
sible to  the  public,  but  they  are  not  operative 
laws  until  the  stated  period  has  expired,  and 
no  one  can  be  charged  with  notice  of  them 
reasonably  until  it  does  expire,  or,  what  is 
the  same,  until  they  go  into  effect.  Price  v. 
Hopkin,  18  Mich.  818.  This  statute,  if  ap- 
plicable to  the  case  at  bar,  took  the  appel- 
lant's right  of  appeal  away  from  him  upon 
its  taking  effect,  or  immediately  upon  his 
being  charged  with  notice  of  its  enactment, 
or,  in  substance,  without  notice.  In  the  case 
of  ordinary  statutes  of  limitation  this  could 
not  be  done  even  before  the  matter  was  reg- 
ulated as  it  is  now  by  oiir  organic  law ;  on 
the  contrary,  there  had  to  be  reasonable  time 
allowed  for  bringing  action.  Spencer  v.  Mc- 
Bride,  14  Fla.  403 ;  Cooley,  Const.  Lim.  451. 
It  is  now  provided  by  our  constitution  that 
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*  no  statate  shall  be  passed  lessening  the  time 
within  whicli  a  civil  action  may  be  com- 
menced on  any  cause  of  action  existin/i^  at 
the  time  of  its  passage."  Section  89,  article 
8.  But  this  view  we  take  of  the  legislation 
of  the  present  year  relieves  us  from  deciding 
whether  or  not  statutes  limiting  appeals  are 
within  this  organic  provision.  That  statute 
has,  in  our  judgment,  no  relation  to  decrees 
entered  prior  to  its  taking  effect,  but  only  to 
those  entered  subsequently  thereto.  Statutes 
will  not  be  given  a  retrospective  effect  unless 
their  terms  show  clearly  that  such  an  effect 
was  intended.  The  appeals  referred  to  are 
those  from  decrees  that  mi^ht  be  entered  sub- 
sequently to  the  act*s  taking  effect,  and  the 
language  does  not  justify  the  conclusion  that 
any  other  than  subsequent  decrees  are  meant. 
Its  langiiasre  is  not  such  as  to  justify  the 
eonclusion  that  the  legislature  intended  to 


take  away,  without  notice,  from  parties  sit- 
uated like  the  appellant,  the  right  to  have 
adverse  decrees  reviewed  bv  a  court  which 
has  been  expressly  provided  bv  the  constitu- 
tion with  jurisdiction  for  such  purpose.  It 
does  not  show  that  such  hardships  and  in* 
justice  were  intended,  and  it  is  not  reason- 
able to  impute  to  the  law-making  power 
such  a  purpose,  in  the  absence  of  words 
clearly  evincing  that  intent.  McCkii'thy  ▼• 
Havis,  23  Fla.  508 ;  CapeUe  ▼.  Bah^r^  8  Houst. 
(Del.)  844;  Endlich,  Interprctat.on  of  Stat- 
utes, g§  271,  272,  289;  State  v.  T/iompion,  41 
Mo.  25 ;  Whits  ▼.  Blum,  4  Neb.  665 ;  State 
V.  Stein,  18  Neb.  629 ;  Dewart  v.  Purdy,  29 
Pa.  113;  Taylor  v.  Mitcfiell,  57  Pa.  209; 
Gaston  v.  Merriam,  88  Minn.  271. 

The  motion  will  be  granted  and  the  proper 
order  made. 


SOUTH  CAROLINA  SUPREME  COURT. 


W.  S.  TILLINGHA8T,  Appt., 

V. 

BOSTON  &  PORT  ROYAL  LUMBER  CO. 

etat. 


James  W.  MOORE,  AppU. 
8.  C.  FORSAITH  MACHINE  CO. 


(. 


.8.  a. 


1.  The  place  of  makiiif^  the  eoniraet  Is 
presumably  that  of  its  performaace*  in 

the  abscooe  of  aoytbing  hidioatlDfr  the  contrary. 

t.  The  place  flrom  which  a  telesfram  is 
sent  to  another  state  is  the  place  of  the 
eontract  made  by  the  message,  la  the  absenoe 
of  any  thinff  therein  to  the  contrary. 

S.  No  cause  of  action  on  contract  can 
arise  before  the  contract  is  broken* 

4.  Service  in  another  state  upon  a  fbiN 
el|pi  corporation  alter  an  order  of  pnb- 
Ucation  has  been  made  to  Insufficfent,  where 
there  to  no  attachment,  to  give  Jurtodfotlon  to 
render  a  penonal  Judgment  against  the  corpora- 
tion, although  It  had'no  property  within  the  state 
irhioh  oould  be  reached  by  attachment* 

(November  8,  UMKU 

A  PPEALby  plaintiffs  from  judgments  of  the 
A  Common  Pleas  Circuit  Court  for  Hampton 
County  dismissing  actions  brought  to  recover 
(he  amount  alleged  to  bedueon  certain  contracts 
made  with  the  defendants,  which  were  foreign 
corporations,  upon  which  the  summons  had 
been  served  in  accordance  with  the  statutes 


Hon.— For  an  extensive  note  on  the  validity  of 
versonal  judgments  rendered  upon  constructive 
«en'ioe  of  process,  see  Moyer  v.  Bucks  (Ind.)  16  L.  B. 
A.28L 

The  above  ease  to  very  Important  as  dealing  with 
eoDstructlve  service  on  a  foreign  corporation  In 
view  of  statutory  provisions  In  various  states  as- 
aiming  to  give  Jnrladlction  over  foreign  corpora- 
tions without  any  service  other  than  constructive, 
^eae  provislona  are  broad  enough,  if  they  were 
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providing  for  substituted  servioe  of  procen* 
Affirmed. 

In  dismissing  the  complaint  In  the  court  be- 
low, the  Judge  rendered  the  following  opio ion t 

**In  the  first  of  the  aforesaid  actions,  tiia 
complaint  was  dismissed  as  to  the  Boston  & 
Port  Royal  Lumber  Company,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  As  to  the  8.  C.  Forsaith  Mnoliine 
Company,  the  service  of  summons  was  set 
aside,  and  the  complaint  in  each  action  dis* 
missed,  on  motion,  because  the  service  of 
summons  was  illegal,  and  gave  the  court  no 
jurisdiction.  The  8.  C.  Forsaith  Machine 
Company  is  a  corporation  created  under  the 
laws  of  New  Hampshire.  It  is  a  foreign  cor- 
poration, owning  no  property  in  South  Car* 
olina,  and  having  no  agent  resident  here. 
The  summons  in  each  case  was  personally 
served  upon  an  officer  of  the  corporation  in 
the  state  of  New  Hampshire.  The  action  in 
each  case  is  upon  a  money  demand,  and  a 
personal  judgment  is  demanded,  no  writ  of 
attachment  having  issued,  and  there  being 
in  8outh  Carolina  no  property  to  be  attached. 
The  plaintiffs  claim  jurisdiction  of  our  courts 
over  this  foreign  corporation,  because  the 
cause  of  action  arose  in  the  state.  I  held,  on 
the  hearing  in  open  court,  that  the  service  of 
the  summons  was  nugatory,  and  that  the 
court  had  no  jurisdiction  to  render  a  personal 
judgment  in  either  case,  and  signed  orders 
of  dismissal.  I  promised  to  give  my  reasons 
for  so  doing  more  fully.  The  simple  ques* 
tion  is.  Can  a  resident'creditor,  by  open  ac- 
count or  written  contract  to  p%y  money,  bring 
his  action  in  the  common  pleas  in  this  state 


constltutlonaU  to  authorise  a  .personal  judgment 
against  a  foreign  corporation  upon  coaatruotive 
service  by  publication  alone,  and  it  seeuis  some* 
what  remarkable  that  their  coDStitutionallty  has 
not  been  heretofore  tested  in  view  of  their  seeming 
conflict  with  the  general  rule  laid  down  in  the  lead« 
Ing  case  of  Pennoyer  v.  Neff,  06  U.  8.  714. 24  L.  ed. 
666,  although  that  case  did  not  relate  speolflcaUy  te 
foreign  oorporatlona. 


See  also  28  L.  R.  A.  386. 
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•gainst  a  foref  gn  corporation  having  no  prop- 
erty here,  by  serving  the  summons  in  the 
foreign  jurisdiction,  and  recover  a  personal 
judgment?  I  hold  that  neither  section  155 
(old  157)  of  the  Code,  nor  any  amendment 
thereof,  gives  any  such  jurisdiction  to  our 
oourts.  The  cause  of  action  in  each  of  tliese 
cases,  if  any  exists,  is  the  breach  of  the  con- 
tract, and  this  occurred  "where  the  provisor 
resides,  to  wit,  in  New  Hampshire.  This 
takes  it  out  of  our  statute;  but,  even  if  it 
did  not,  I  would  still  refuse  to  stultify  the 
court  by  rendering  a  personal  Judgment 
against  the  defendant  in  these  cases,  i^egun 
bv  services  of  a  summons  in  New  Hampshire. 
The  statute  of  New  York  is  similar  to  ours, 
and,  if  plaintiff's  action  can  be  maintained, 
tiien  almost  every  corporation  created  under 
the  law  of  other  states  would  be  amenable  to 
the  courts  of  New  York,  as  I  suppose  there 
are  few  of  them  that  do  not  owe  a  debt  by 
bond  or  otherwise  to  the  citizens  of  New 
York.  The  proposition  I  deemed  untenable. 
Such  is,  in  brief,  my  reason  for  signing  the 
orders  of  dismissal.* 

The  letter  referred  to  in  the  opinion  of  the 
■apreme  court  is  as  follows : 

••Manchester,  N.  H.,  5-5.  '92. 
•W.  S.  Tillinghast,  Esq.,  Hamntou  C.  H., 

8.  C. 

**  Dear  Sir :  In  accordance  with  our  promise 
by  wire,  we  write  you  concerning  t]ie  sub- 
ject of  your  telegram  to  us  on  the  27th,  re- 
porting that  Mr.  Mitchell  has  returned,  and 
given  us  a  statement  of  affairs  at  Almeda. 
We  are  not  clear  from  him  as  to  your  claims, 
nor  is  there  anything  in  your  messa/ire  to  make 
same  clear ;  and  we  ask  you  to  have  the  kind- 
ness to  advise  us  fully  what  you  do  claim 
from  this  company,  and  what  you  claim  from 
the  Boston  &  Port  Royal  Lumber  Company, 
«8  we  are  willing  to  pay  anything  that  is  just 
therein.  But  as  we  understood  a  reference 
was  to  be  made,  as  agreed  upon  by  both  par- 
ties, as  to  what  would  be  proper  in  the 
amount  of  fees,  but  this  does  not  appear  to 
materialize,  will  you  have  the  kindness, 
therefore,  to  give  us  fully  a  statement  of  your 
claims,  and  they  shall  have  prompt  attention 
upon  our  part. 

Yours  respectfully,  W.  B.  Drew,  Agent. " 

Mesirs.  O.  J.  O.  Hataon*  L.  F.  Toumana 
and  Jamea  W«  Moore  for  appellants. 

Messrs.  E.  F«  Warren  ana  O.  P.  Sand- 
era  for  respondents. 

MelTer»  Oh,  /.»  delivered  the'opinion  of 
the  court: 

These  two  cases  were  originally  heard  and 
considered  together  by  this  court  during 
November  term,  1892,  and  on  the  2]st  of 
February,  1893,  this  court  filed  its  opinion 
affirming  the  orders  appealed  from,  as  may 
be  seen  by  reference  to  17  S.  £.  Rep.  81. 
Subsequently,  the  appellants  filed  petitions 
for  rehearing,  which  were  granted  (17  S. 
E.  Rep.  724,  725) ,  and  the  cases  were  reheard 
during  the  present  term  of  this  court.  As 
we  still  think  there  are  some  differences  in 
the  facts  of  the  two  cases,  notwithstanding 
the  opinion  of  counsel  to  the  contrary,   we 

22  L.  R.  A. 


are  of  opinion  that  it  will  be  better  to 
sider  the  cases  separately. 

In  the  Ixllinghast  Case,  it  appears  that 
the  7th  of  May,  1892,  the  plaintiff  issued  a 
summons  against  the  two  companies  named 
as  defendants  herein,  calling  on  them  to  an- 
swer the  complaint,  dated — and,  we  suDposa 
filed— on  the  same  dav.  In  that  complaint 
the  plaintiff  alleges  that  he  is  an  attorney 
at  law,  practicing  in  the  courts  of  this  state ; 
that  as  such  he  had  previously  instituted  an 
action  in  the  name  of  one  W.  R.  Smith 
against  the  Boston  &  Port  Royal  Lumber 
Company,  alleging  insolvency  of  said  com- 
pany, waste  of  assets,  and  asking  that  a  re- 
ceiver be  appointed  to  take  cliarge  of  said 
company's  property  for  the  protection  of  the 
rights  of  creditors  and  shareholders  of  said 
company;  that  he  applied  for  and  obtained 
an  order  for  the  appointment  of  a  temporary 
receiver,  who  took  charge  of  said  assets; 
that,  prior  to  the  day  agreed  upon  for  the 
hearing  of  the  motion  for  the  appointment 
of  a  permanent  receiver,  all  the  parties  in- 
terested, either  as  shareholders  or  creditora 
of  said  Boston  &  Port  Royal  Lumber  Com- 
pany, met  in  the  city  of  Boston,  and  settled 
their  conflicting  claims  and  interests ;  that 
as  soon  as  the  said  adjustment  was  made,  all 
parties  bein^  desirous  that  the  proceedinga 
for  the  appointment  of  a  receiver  should  be 
discontinued,  a  telegram  was  sent  by  the  S. 
C.  FoTsaith  Machine  Company,  one  of  the 
defendants  in  the  receiver  case,  that  they 
would  be  responsible  for  the  expenses  of  said 
case,  which  expenses  included  plaintiff's  fee^ 
in  said  case,  which  expenses  were  to  be  as- 
certained by  a  reference ;  that  on  receipt  of 
said  telegram  an  agreement,  in  writing,  was 
entered  into  between  the  plaintiff  herein,  the 
said  W.  R.  Smith,  plaintiff  In  the  receiver 
case,  and  B.  F.  Warren,  Esq.,  attorney  for 
both  of  the  defendants  herein,  a  copy  of 
which  is  exhibited  as  a  part  of  the  com- 
plaint ;  that,  u{)on  the  delivery  of  said  agree- 
ment  to  the  plaintiff  herein,  he  took  an  order 
discontinuing  the  receiver  case,  whereupon 
the  assets  of  the  Boston  &  Port  Royal  Lumber 
Company  were  surrendered  by  the  temporary 
receiver ;  that  the  plaintiff  herein,  without 
success,  attempted  to  have  the  reference  con- 
templated by  said  agreement,  and  finally  one 
Hiram  Mitchel  1,  who  came  here  as  agent,  and 
was  the  agent  of  the  S.  C.  Forsaith  Machine 
Company,  refused  to  have  the  reference,  and 
left  the  county,  returning  to  New  Hamp- 
shire ;  that  the  Boston  <&  Port  Royal  Lumber 
Company  is  a  foreign  corporation,  created 
under  the  laws  of  the  state  of  Maine,  and 
doing  business  and  owns  real  and  personal 
property  in  Hampton  county,  8.  C.  ;  that 
the  8.  C.  Forsaith  Machine'  Company  is  a 
foreign  corporation,  created  under  the  lawa 
of  the  state  of  New  Hampshire,  and  owning 
an  interest  in  the  stock  or  property  aforesaia 
of  the  Boston  &  Port  Royal  Lumber  Com- 
pany in  Hampton  county  aforesaid ;  that 
plaintiff  is  a  resident  of  South  Carolina,  and 
the  contract  for  the  payment  of  his  fee,  as 
aforesaid,  arose  and  was  made  in  Hampton 
county,  8.  O.  :  and,  after  other  allegations  as 
to  the  value  of  his  professional  services,  the 
plaintiff  demanded  judgment  for  the  same. 
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The  foUowiog  is  a  copy  of  the  telegram  re- 
ferred to  in  the  complaint :  ** Boston,  Mass., 
April  9,  1892.  To  E.  F.  Warren,  Hampton, 
8.  C. :  Discontinue  all  suits  against  lumber 
company,  and  get  the  matter  out  of  court, 
and  we  will  be  responsible  for  cost,  to  be 
ascertained  by  reference,  as  the  lumber  com- 

Sany  will  resume  business.  S.  C.  Forsaith 
[achine  Company.  Manchester,  N.  H.," — 
and  the  following  is  a  copy  of  the  agreement 
entered  into  after  receipt  of  said  telegram : 
"The  state  of  South  Carolina,  county  of 
Hampton.  In  common  pleas.  W,  R.  Smith 
PkUntifi,  V.  T/ie  Boston  <k  Port  Royal  Lumber 
(h.  Whereas,  all  parties  interested  in  above 
case  have  agreed  to  a  settlement  ^hereof ;  and 
whereas,  the  S.  C.  Forsaith  Machine  Com- 
pany, of  Manchester,  N.  H.,  has  agreed  to 
pay  W.  8.  Tillinghast,  plaintiff 's  attorney, 
his  fee  herein,  (it  being  conceded  by  all  par- 
ties hereto  that  such  fee  is  to  be  paid,  under 
the  law,  out  of  the  general  assets  of  the 
Boston  &  Port  Royal  Lumber  Company,) 
Buch  fee  to  be  ascertained  by  a  reference ; 
and  whereas,  it  is  agreed  that  the  Boston  & 
Port  Royal  Lumber  Company  will  protect 
W.  R.  Smith  in  his  interest  as  the  same  may 
appear:  In  consideration  of  the  foregoing, 
the  above-entitled  cause  is  to  be  withdrawn. 
It  is  further  agreed  that  said  reference  to  as- 
certain the  amounts  of  said  fees  and  costs  will 

he  held  within  next  week,  before ,  if 

said  fees  and  costs  cannot  be  adjusted  with- 
out such  reference.  [Signed]  W.  S.  Tilling- 
hast, Plaintiff's  Attorney.  E.  F.  Warren, 
Defendant's  Attorney.  W.R.Smith."  On 
the  5th  of  July,  1892,  upon  the  usual  affi- 
davit of  the  plaintiff,  an  order  of  publication 
was  granted  by  the  clerk  of  the  court  of  com- 
mon pleas  for  Hampton  county,  8.  C,  re- 
quiring publication  to  be  made  in  the  Man- 
chester Daily  Mirror,  a  newspaper  published 
in  the  city  of  Manchester,  state  of  New 
Hampshire,  once  »  week  for  six  successive 
weeks,  and  that  a  copy  of  the  summons  and 
complaint  be  forthwith  deposited  in  the  post- 
oflice  in  Hampton,  addressed  to  the  S.  C. 
Forsaith  Machine  Company,  Manchester,  N. 
H.  Such  communication  appears  to  have 
heen  sent  by  registered  letter  on  the  8th  of 
July,  1892,  but  it  does  not  appear  that  any 
publication  was  ever  made ;  the  plaintiff  rely- 
ing upon  service  of  the  defendant  company 
in  New  Hampshire  in  lieu  thereof,  as  ap- 
pears by  the  affidavit  (a  copy  of  which  is  set 
out  in  the  "case")  of  one  Daniel  T.  Healey, 
sheriff  of  the  county  in  which  the  city  of 
Manchester  is  located,  made  before  one 
Thomas  D.  Luce,  styling  himself  ''Clerk 
Supreme  Court, "  of  said  county,  and  certified 
to  hy  him  under  his  ^'hand  and  official  seal,** 
though  no  copy  of  such  seal  is  affixed.  It 
may  be  as  well  to  state  here  that  the  action 
was  dismissed  as  to  the  Boston  &  Port  Royal 
Lumber  Company  upon  the  ground  that  the 
complaint  dia  not  state  facts  sufficient  to  con- 
ititute  a  cause  of  action,  and,  there  being  no 
appeal  from  the  order  entered  to  that  fact,  the 
case  should  now  be  considered  as  an  action 
minst  the  S.  C.  Forsaith  Machine  Company 
alone.  Upon  the  papers  above  set  forth  and 
referred  to,  a  motion  was  made  before  his 
honor,  Judga  Hudson,  to  set  aside  lervice  of 
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summons  and  complaint  on  the  said  defend- 
ant, made  at  their  place  of  business  in  the 
city  of  Manchester,  state  of  New  Hampshire, 
and  to  dismiss  the  complaint  of  plaintiff  for 
want  of  jurisdiction,  whereupon  the  follow- 
ing order  was  granted :  "  On  hearing  the 
pleadings  in  above-staied  case,  and  on  mo- 
tion of  Jeff.  Warren,  attorney  for  the  S.  C. 
Forsaith  Company,  defendant,  to  set  aside 
service  of  summons  and  complaint  on  tlie 
said  defendant  made  at  their  place  of  busi- 
ness in  the  city  of  Manchester,  state  of  New 
Hampshire,  and  to  dismiss  the  complaint  of 
plaintiff  for  want  of  jurisdicticm,  counsel 
having  been  heard,  it  appearing  to  the  satis- 
faction of  this  court  that  the  defendant,  S. 
C.  Forsaith  Machine  Company,  are  a  foreign 
corporation,  and  nonresidents  of  this  state ; 
that  they  have  no  property  within  the  limits 
of  this  state,  are  represented  by  no  agent, 
and  have  no  place  of  business  therein ;  that 
the  cause  of  action,  to  wit,  the  breach  of  the 
contract,  did  not  arise  within  the  limits  of 
this  state;  and  that  service  of  summons  and 
complaint  was  made  in  the  city  of  Man- 
chester, state  of  New  Hampshire, — ordered, 
that  the  complaint  of  plaintiff  be  dismissed, 
this  court  having  no  jurisdiction,  on  the 
grounds  above  set  forth.  ^  Subsequently,  the 
judge  filed  a  paper  setting  forth  more  fully 
his  reasons,  a  copy  of  which  may  be  found 
in  the  former  report  of  this  case  in  17  S. 
E.  Rep.  81,  88  8.  C— ,  and  which,  there- 
fore, need  not  be  set  out  here.  From  this  or- 
der, plaintiff  appeals  upon  the  three  grounds 
set  out  in  the  record,  which  make,  substan- 
tially, three  questions :  (1)  Was  there  error 
in  holding  that  the  cause  of  action  did  not 
arise  in  this  state?  (2)  Was  there  error  in 
holding  that  the  breach  of  the  contract  con- 
stituted the  cause  of  action?  (8)  Was  there 
error  in  holding  that,  even  if  the  cause  of  ac- 
tion arose  in  this  state,  the  courts  of  this  state 
could  not  take  jurisdiction  of  an  action  in 
personam,  and  render  a  personal  judgment 
against  a  party  served  with  the  summons 
outside  of  the  limits  of  this  state? 

To  determine  the  first  question,  two  in- 
quiries present  themselves:  First,  when  was 
the  contract  made?  Second,  where  was  it 
to  be  performed?  These  inquiries  involve 
mixed  questions  of  law  and  fact ;  and,  so  far 
as  the  latter  are  concerned,  the  finding  of  the 
circuil  Judge  is  conclusive,  in  a  case  of  this 
kind.  Hester  v.  Rann  Fertilizer  Co.  33  S. 
C.  609.  But  the  rule  of  law  is  that,  **  in  the 
absence  of  anything  indicating  the  contrary, 
the  place  of  the  making  of  a  contract  is  pre- 
sumably that  of  it<t  performance,"  as  was 
said  by  Mr.  Justice  McGowan  in  Oumow  v. 
Phomix  Ins.  Co.  of  Hartford,  87  8.  C.  406, 
quoting  with  approval  from  Bishop,  Cont. 
g  1891 ;  and,  as  was  held  in  Rodgers  v.  Mui* 
ual  Endowment  Assessment  Asso.,  17  8.  C. 
410,  the  cause  of  action  on  a  contract  arises 
at  the  place  where  it  is  to  be  performed. 
Where,  then,  was  the  contract  made,  upon 
which  the  plaintiff  bases  his  action,  if,  in- 
deed, there  was  any  such  contract? — a  point 
which  is  not  now  before  us,  and  upon  which 
we  do  not  desire  to  be  regarded  as  even  in* 
ti mating  any  opinion.  It  does  not  appear 
that  the  plaintiff  ever  before  had  any  pro- 
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fesslonal  conn^tion  witb  the  S.  C.  Fonafth 
Machine  Company,  and.  if  made  at  all,  it 
must  be  traceable  to  the  telegram  copied 
above ;  and  that  was  sent  from  Boston,  Mass. 
We  cannot  regard  the  written  agreement  be- 
tween Tillinghast,  Warren,  and  Smith,  set 
out  above,  as  any  evidence  of  any  contract 
on  the  part  of  the  defendant  company  to  pay 
anything.  The  fact  that  Mr.  Warren  was 
attorney  for  that  company  in  a  litigation  then 
pending  could  not  invest  him  with  authority 
to  bind  his  client  to  pay  money,  without 
some  authority  other  than  that  arising  from 
his  professional  relations;  and,  certainly,  the 
terms  of  the  telegram  conferred  no  authority 
to  enter  into  such  agreement.  Indeed,  the 
terms  of  that  paper  do  not  show  that  Mr. 
Warren  undertook  to  bind  his  client  to  pay 
any  sum  of  money  whatever.  On  the  con- 
trary, the  agreement  contained  nothing  more 
than  a  recital  of  the  fact  that  the  defendant 
company  had  agreed  to  pay  the  fee  of  Mr. 
Tillinghast;  and  whether  that  recital  was 
strictly  correct  or  not  is  not  a  question  now 
to  be  considered.  If,  therefore,  there  was 
any  agreement  on  the  part  of  the  defendant 
company  to  pay  the  plaintiff's  fee,  it  must 
be  found  in  the  telegram  above  referred  to ; 
and,  if  it  contains  any  promise  to  that  effect, 
such  promise  was  not  made  in  this  state,  but 
in  Boston,  and,  under  the  rule  above  referred 
to,  must  be  there  performed,  as  it  is  quite 
clear  that  there  is  nothing  in  the  telegram 
indicating  the  contrary.  Appellant,  in  his 
argument,  seems  to  rely  somewhat  upon  a 
letter  printed  in  the  **ca8e,"  from  the  a^ent 
of  the  defendant  company  to  Mr.  Tilling- 
hast, as  tending  to  show  that  defendant  ac- 
quiesced in  the  arrangement  for  the  payment 
of  plaintiff's  fee.  But,  as  we  did  not  con- 
sider that  the  terms  of  that  letter  indicated 
any  such  acquiescence,  we  did  not  deem  it 
important  to  set  out  that  letter,  in  making 
our  statement  of  the  case.  Still,  we  would 
be  glad  to  have  the  letter  incorporated  in  the 
report  of  the  case,  in  deference  to  the  views 
of  its  importance  by  appellant's  counsel. 
But  even  if  that  letter  contained  a  positive 
promise  to  pay  the  fee.  or  a  direct  admis- 
sion of  defendant's  liability,  such  promise, 
whether  express  or  implied,  was  not  made  in 
this  state,  but  in  the  state  of  New  Hamp- 
shire ;  and  hence,  under  the  rule  above  stated, 
the  cause  of  action  could  not  be  regarded  as 
arising  in  this  state,  as  there  is  nothing  in 
the  letter  indicating  that  such  supposed 
promise  was  to  be  performed  elsewhere. 

As  to  the  second  question  presented  by  the 
grounds  of  appeal,  we  deem  it  only  necessary 
to  say  that  we  cannot  understand  how  any 
contract  can  give  rise  to  a  cause  of  action 
until  there  has  been  some  breach  of  such 
contract.  The  mere  fact  that  a  person  has 
entered  into  a  contract  with  another  can  give 
no  cause  of  action,  and  none  can  arise  until 
there  is  some  breach  of  such  contract,  which, 
therefore,  must  be  regarded  as  the  cause  of 
action.  The  contract  may  give  a  party  the 
right  to  demand  its  performance  according 
to  its  terms,  but  there  is  no  delict,  and  no 
cause  of  action,  until  the  other  party  refuses 
or  neglects  to  perform  some  duty  reauired  of 
him  by  the  terms  of  the  contract.     We  do  not 
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think,  therefore,  that  there  was  any  eiror  on 
the  part  of  the  circuit  judge  in  holding  that 
the  breach  of  the  contract  constitutes  the 
cause  of  action. 

The    third    question    presented    by     the 
grounds  of  appeal  is  more  difficult,  and  is 
much  more  important  than  either  of  the  other 
questions.     The  Code   provides,    in   section 
148,  that  ''civil  actions  in  the  courts  of  rec- 
ord of  this  state  shall  be  commenced  by  serv- 
ice of  a  summons,"  and  in  subsequent  sec- 
tions (155 and  15(5)  procee<l8  to  prescribe  liow 
such  service  shall  lie  made.     In  section  155 
the  provision  is  that,  if  the  action  be  against 
a  corporation,  it  must  be  by  delivery  of  a 
copy  of  the,  summons  to  certain  officers  or 
agents  of  the  corporation,  **'  but  sucli  service 
can  be  made  in  respect  to  a  foreign  corpora- 
tion only  when  it  has  property  within  this 
state,  or  the  cause  of  action  arose  therein,  or 
where  such  service  shall  be  made  within  this 
state  personally  upon  the  president,  cashier, 
treasurer,  attorney  or  secretary  thereof,"  fol- 
lowed by  a  special  provision  as  to  certtiin 
specitied  corporations,  which  have  no  appli- 
cation to  the  present  case,  as  the  defendant 
here  is  not  one  of  the  corporations  specified. 
In  section  156,  provision   is  made  for  the 
service  of  the  summons  by  publication   in 
certain  specified  cases,  the  only  one  of  which, 
applicable  here,  is  couched  in  the  following 
language:    ** Where  the  defendant  is  a  for- 
eign corporation,  has  property   within  the 
state,  or  the  cause  of  action  arose  therein." 
That  section  contains  this  further  provision : 
**WJiere    publication    is   ordered,    personal 
service  of  the  summons  out  of  the  state  is 
equivalent  to  publication,"  etc.     Section  158 
provides  that  m  the  case  mentioned  in  section 
156  the  service  of  the  summons  shall   be 
deemed  complete  at  the  expiration   of  the 
time  prescribed  by  the  order  for  publication. 
Section  159  provides  how  proof  of  the  service 
of  the  summons  shall  be  made,  and  contains 
this  language:    ''When  the  service  is  made 
out  of  the  state,  after  order  of  publication, 
the  affidavit  of  the  person  making  the  serv- 
ice shall  be  made  before  the  clerk  of  any 
court  of  record  in  the  state  or  district  in 
which  such  service  shall  be  made,  who  shall 
certify  the  same  under  his  official   seal," — 
which  was  afterwards  amended  by   the  Act 
of  1884  (18  Stat.-  at  L.  745),  so  as  to  include 
other  officers  besides  such  clerk.     Section  160 
provides  that  "  from  the  time  of  the  service 
of  the  summons  in  a  civil  action,  or  the  al- 
lowance of  a  provisional  remedy,  the  court 
is  deemed  to  have  acquired  jurisdiction." 

It  must  be  admitted  that,  if  we  look  alone 
to  the  provisions  of  the  several  sections  of 
the  code  above  referred  to,  there  is  strong 
ground  for  the  position  taken  by  appellant, 
— that,  if  the  cause  of  action  arose  in  this 
state,  the  court  had  acquired  jurisdiction  of 
the  defendant  corporation,  for  in  view  of  the 
findings  of  Judge  Hudson  that  the  defendant 
was  a  foreign  corporation,  having  no  prop- 
erty within  this  state ;  that  it  was  duly  served 
with  a  copy  of  the  summons  in  the  8tat«  of 
New  Hampshire,  after  order  of  publication 
has  been  made, — we  must  take  the  facia  so 
found,  and  there  is  no  room  for  the  objection, 
taken  in  the  argument,  to  the  proof  of  serv- 
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ioe  as  lacking  the  official  seal  of  the  clerk, 
as  no  such  exception  was  taken  below:  So 
that  the  naked  question  now  presented  is 
that,  even  assuming  that  the  cause  of  action 
in  this  case  arose  in  tliis  state,  whether  the 
courteof  this  state  could  acquire  jurisdiction 
of  this  foreign  corporation,  which  had  no 
property  in  this  state,  through  which  it 
might  have  been  reached  by  a  proceeding  in 
rem,  at  least  so  far  as  such  property  was  con- 
cerned, simply  by  personal  service  on  such 
corporation  in  another  state.  This  question, 
as  it  seems  to  us,  has  been  conclusively  set- 
tled io  the  negative  by  the  highest  authority 
in  the  case  of  Pennoyer  v.  Neff,  95  (J.  8.  714, 
24  L.  ed.  565.  In  that  case,  Neff,  being  a 
Donresident  of  the  state  of  Oregon,  but  own- 
ing property  therein, — ^the  land  in  question, 
—was  sued  on  a  money  demand,  in  which 
action  the  state  court  of  Oregon  undertook 
to  acquire  jurisdiction  of  the  person  of  Keft 
by  publication  under  a  statute  of  that  state 
practicaHy  identical  with  our  code  in  this 
n»pcct  and  rendered  judgment  against  him 
for  the  amount  of  such  demand,  and  under 
the  execution  issued  to  enforce  such  judg- 
ment the  land  was  sold  by  the  sheriff,  and 
bought  by  Pennoyer.  Subsequently,  an  ac- 
tion was  brought  by  Keff  against  Pennoyer 
to  recover  possession  of  the  land  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Oregon,  and  carried  thence  by 
writ  of  error  to  the  Supreme  Court  of  tlie 
United  States.  The  case  turned  upon  the 
validity  of  the  sale  by  the  sheriff,  or,  rather, 
ibe  validity  of  the  judgment  under  which 
such  sale  was  made ;  and  the  court  held  that 
the  state  court  of  Oregon  could  not  acquire 
jurisdiction  of  the  person  of  a  nonresident 
defendant  in  a  personal  action  simply  by 
service  by  publication,  and  hence  that  the 
judgment  was  a  nullity.  As  is  said  by  Mr. 
Juitice  Field  in  delivering  the  opinion  of 
tlie  court,  one  of  the  well-established  prin- 
ciples of  public  law  respecting  the  juris- 
diction of  an  independent  state  over  persons 
and  property  is  **that  no  state  can  exercise 
direct  jurisdiction  and  authority  over  persons 
or  property  without  its  territory.  Story, 
Confl.  L.  cbap.  2;  Wheat.  International 
Law,  pt.  2,  cliap.  2.  The  several  states  are 
of  equal  dignity  and  authority,  and  the  in- 
dependence of  one  implies  the  exclusion  of 
power  from  all  others ;  and  so  it  is  laid  down 
by  jurrists,  as  an  elementary  principle,  that 
tbe  laws  of  one  state  have  no  operation  out- 
side of  its  territory,  except  so  far  as  is  al- 
lowed by  comity,  and  that  no  tribunal  estab- 
lished by  it  can  extend  its  process  beyond 
that  territory,  so  as  to  subject  either  persons 
or  property  to  its  decisions."  This  doctrine 
does  not  deny  or  interfere  with  the  right  of 
a  state  to  acquire  jurisdiction  over  the  prop- 
erty of  a  nonresident,  located  or  found  within 
such  state,  by  a  proceeding  in  rem, ^f or  ex- 
ample, by  attachment,  or  some  proceeding  in 
the  nature  of  a  proceeding  in  rem  provided 
for  by  tbe  laws  of  such  state ;  but  under  such 
a  pri>ceeding  no  personal  judgment  can  be 
rendered  against  the  nonresident,  and  the 
judgment  can  only  affect  him  so  far  as  his 
property  found  in  the  state  is  concerned.  See 
^anZ(^  V.  Stanley,  85  8.   C.   M.     The  same 


doctrine  had  been  previously  laid  down  in 
Qalvin  v.  Page^  85  U.  8.  18  Wall.  867,  868, 
21  L.  ed.  963,  where  it  is  said:  '*£ven  the 
court  of  king's  bench  in  England,  though 
a  court  of  general  jurisdiction,  never  imagined 
that  it  could  serve  process  in  Scotland,''  Ire- 
land, or  the  colonies,  to  compel  an  appear- 
ance, or  justify  a  judgment  against  pei'sona 
residing  therein  at  the  time  of  the  commence- 
ment of  the  suit."  The  case  of  Pennoyer  y. 
Neff  has  not  only  been  recognized  and  fol- 
lowed in  numerous  subsequent  cases,  but,  so 
far  as  we  are  informed,  has  never  been  ques- 
tioned by  any  tribunal.  Even  the  learned 
judge  {Mr.  Justice  Hunt)  who  dissented  in 
that  case  did  not  question  the  doctrine  for 
which  we  have  cited  the  case,  but  based  his 
dissent  upon  the  sole  ground  that,  inasmuch 
as  Neff  owned  land  within  the  state  of  Oregon 
at  the  time  the  action  was  commenced  in 
which  the  judgment  in  question  was  re- 
covered.  It  could  be  subjected  to  such  judg* 
ment,  even  though  no  proceeding  by  attach* 
ment  had  been  instituted.  It  is  true  that  In 
that  case  the  defendant  was  a  natural  person, 
and  not,  as  here,  a  corporation,  and  that  the 
service  there  was  by  publication,  and  not,  aa 
here,  by  personal  service  outside  of  the  limits 
of  the  state.  But  neither  of  these  circum- 
stances can  make  any  substantial  difTercnce 
between  that  case  and  this,  for  in  the  case 
of  8i.  Ctair  v.  Cox,  106  U.  8.  850,  27  L.  ed. 
228,  the  doctrine  of  Pennoyer  y.  Nejf  was  ap- 

fd led  to  a  case  of  a  foreign  corporation,  and 
t  is  there  said :  **  The  doctrine  of  that  case 
applies,  in  all  its  force,  to  personal  judg- 
ments of  state  courts  against  foreign  corpora- 
tions." And  we  are  unable  to  discover  any 
reason  why  it  should  be  otherwise.  See  also 
Mexican  Cent.  P.  Co.  y.  Pinkney,  149  U.  8. 
194,  87  L.  ed.  699,  where  the  same  doctrine 
was  applied  in  the  case  of  s  foreign  corpora* 
tion. 

The  other  point  of  difference  amounts  to 
nothing,  for  the  statute  of  Oregon,  like  our 
statute,  expressly  declares,  **  Where  publi* 
cation  is  ordered  personal  service  of  the  sum* 
mons  out  of  the  state  is  equivalent  to  pub- 
lication and  deposit  in  the  postofllce, "  thus 
putting  the  two  modes  of  service  precisely 
upon  the  same  footing.  Besides,  in  the  case 
of  Sugg  y.  Thornton,  182  U.  S.  524,  83  L.  ed. 
447,  where  the  doctrine  of  Pennoyer  v.  Nejf 
was  applied,  the  case  shows  that  the  party 
who  objected  to  the  jurisdiction  of  the  Texas 
court  on  the  ground  that  there  hud  been  no 
legal  service  upon  him  was  actually  served 
in  Wyoming  territory.  It  is  apparent  from 
what  is  said  in  other  cases  that  the  Supreme 
Court  of  the  United  States  recognizes  no  dif- 
ference in  the  two  modes  of  service,  so  far  as 
the  question  we  are  considering  is  concerned, 
for  in  Grove?'  cfc  Baker  Seicing  Mach.  Co.  v. 
Rilddiffe,  137  U.  8.  294,  295,  84  L.  ed.  672.  it 
is  said,  upon  the  authority  of  Pennoyer  v.  JS'eff, 
and  other  cases  there  cited,  *^that  a  personal 
judgment  is  without  validity,  if  rendered  by 
a  state  court  in  an  action  upon  a  money  de- 
mand against  a  nonresident  of  the  state,  upon 
whom  no  personal  service  of  process,  within 
the  state,  was  made,  and  who  did  not  appear.* 
And  in  Wilwn  v.  Seligman,  144  U.  S.  44,  45, 
86  L.  ed.  889,  the  following  passages  from  the 
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opinion  in  Pennoyer  v.  Ifejf  are  quoted  with 
approval :  "Every  state  possesses  exclusive 
jurisdiction  and  sovereignty  over  persons  and 
property  within  its  territory.  ...  No 
state  can  exercise  direct  jurisdiction  and  au- 
thority over  persons  or  property  without  its 
territory.  .  .  .  It  is  in  virtue  of  the 
state's  jurisdiction  over  the  property  of  the 
nonresidents  situated  within  its  limits,  that 
its  tribunals  can  inquire  into  that  nonresi- 
dent's obligations  to  its  own  citizens,  and 
the  inquiry  can  then  be  carried  only  to  the 
extent  necessary  to  control  the  disposition 
of  the  property.  .  .  .  Where  the  entire 
object  of  the  action  is  to  determine  the  per- 
sonal rights  and  obligations  of  the  defend- 
ants, that  is,  where  the  suit  is  merely  in 
petwnatn,  constructive  service  in  this  form 
upon  a  nonresident  is  ineffectual  for  any 
purpose.  Process  from  the  tribunals  of  one 
state  cannot  run  into  another  state,  and  sum- 
mon parties  there  domiciled  to  leave  its  ter- 
ritory, and  respond  to  proceed  in  j2:s  against 
them.  .  .  .  Process  sent  to  him  out  of 
the  state,  and  process  published  within  it, 
are  equally  unavailing  in  proceedings  to 
establish  his  personal  liability.  ...  A 
judgment  which  can  be  treated  in  any  state 
of  this  Union  as  contrary  to  the  first  prin- 
ciples of  justice  and  as  an  absolute  nullity, 
because  rendered  without  any  jurisdiction  of 
the  tribunal  over  the  party,'  is  not  entitled 
to  any  respect  in  the  state  where  rendered. 
•  .  .  To  give  such  proceedings  any  valid- 
ity, there  must  be  a  tribunal  competent  by 
its  constitution,  that  is,  by  the  law  of  its 
creation,  to  pass  upon  the  subject-matter  of 
the  suit ;  and  if  that  involves  merely  a  de- 
termination of  the  personal  validity  of  the 
defendant,  he  must  be  brought  within  ita 
jurisdiction  by  service  of  process  within  the 
state,  or  his  voluntarv  appearance." 

These  being  the  well-settled  principles  ap- 
plicable to  a  case  like  the  one  now  under 
consideration,  established  by  the  Supreme 
Court  of  the  United  States, — a  tribunal  which 
is  invested  with  final  jurisdiction  in  con- 
troversies between  citizens  of  different  states, 
^t  seems  to  us  that  we  are  bound,  if  practi- 
cable, to  put  such  a  construction  upon  the 
provisions  of  our  code,  above  referred  to,  as 
will  brin^  it  into  conformity  with  such  prin- 
ciples. 'This,  we  think,  can  be  done  by  con- 
struing the  above-mentioned  provisions  of 
our  coile  as  applying  only  to  cases  in  which 
a  warrant  of  attachment  has  been  issued,  or 
to  some  .other  proceeding  in  rem,  or  in  the 
nature  of  a  proceeding  in  rem,  and  not  to 
cases  of  mere  personal  actions,  in  which  onl^ 
a  personal  judgment  can  be  obtained,  for  it 
must  be  remembered  that  an  action  cannot 
now,  as  formerly,  be  commenced  by  a  writ 
of  foreign  attachment,  but  that  now,  under 
the  code,  an  attachment  ia  merely  a  provia- 

2dL.a  A. 


ional  remedy  in  aid  of  an  action  ;  and  hence, 
to  make  it  available,  an  action  must  be  com- 
menced in  regular  form,  and  judgment 
therein  must  be  recovered  before  the  attach- 
ment can  yield  the  fruits  which  it  is  de- 
signed to  produce.  We  are  therefore  com- 
pelled to  construe  the  provisions  of  the  code, 
above  referred  to,  providing  for  the  mode  of 
making  a  nonresident  a  party  to  an  action, 
as  applying  only  to  such  actions  aa  may  be 
regarded  as  proceedings  in  rem,  and  not  ap- 
plying to  merely  personal  actions,  in  which 
only  a  personal  judgment  is  sought  or  can 
be  obtained.  This  being  a  purely  personal 
action,  in  which  no  warrant  of  attachment 
has  been  or  could  be  obtained,  inasmuch  as 
the  defendant  has  no  property  within  this 
state,  we  think  that  the  court  never  acquired 
jurisdiction  of  the  defendant  corporation,  by 
service  of  the  summons  out  of  the  state,  and 
hence  there^was  no  error  on  tlie  part  of  the 
circuit  jud|;e  in  dismissing  the  complaint 
for  want  or  jurisdiction. 

The  second  case  mentioned  in  the  title  of 
this  opinion — that  of  Mr.  Moore— differs  in 
at  least  one  verv  material  respect  from  the 
case  just  consiaered.  Here  the  undisputed 
evidence  is  that  the  contract  which  consti- 
tutes the  basis  of  plaintiff's  action  was  made 
in  this  state  by  a  duly  authorized  agent  of 
the  defendant  corporation,  and  subsequently 
ratified  by  the  general  agent  of  said  corpora- 
tion; and,  as  there  is  nothing  even  tending 
to  show  that  such  contract  was  to  be  per- 
formed elsewhere.  It  must,  under  the  rule  an- 
nounced in  TUUnghasVs  Casey  be  regarded  as 
a  contract  made  and  to  be  performed  in  this 
state,  and  hence  that  the  cause  of  action  arose 
in  this  state.  If  this  were  all,  then  a  dif- 
ferent conclusion  from  that  reached  in  the 
case  first  considered  would  follow.  But, 
under  the  views  which  we  have  taken  of  the 
third  question  presented  by  the  appeal  of 
Mr.  Tillinghast,  we  are  compelled  to  con- 
clude that  the  court  never  acquired  juris- 
diction of  the  defendant  corporation  by  a 
simple  service  of  the  summons  in  the  state 
of  New  Hampshire,  for  in  this  case,  as  in 
the  former,  there  was  no  warrant  of  attach- 
ment obtained,  and  none  could  have  been, 
by  reason  of  the  undisputed  fact  that  defend- 
ant, though  a  foreign  corporation,  had  no 
property  within  the  limits  of  this  state. 
There  was  therefore  no  error  on  the  part  of 
the  circuit  judge  in  dismissing  the  com- 
plaint in  this  case  for  want  of  jurisdiction. 
For  the  reasons  hereinbefore  stated,  we  must 
adhere  to  the  judgment  rendered  at  the  former 
hearing. 

The  judgment  ofihU  court  is  that  the  jvdg- 
ment  of  the  Circuit  Court  in  each  of  the  eases 
stated  in  the  tiUe  of  this  opinion  be  reaffirmed, 

McOowaA  and  Pope*  //.»  concur. 


am. 


BULPIT  T.  MATTHSWa. 
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J.  C.  BULPIT,  Appi.^ 

T.  J.  MAITUEWS, 

aiS  UU  845.) 

1.  The  o^mers  of  domestic  animals  are 
liable  at  common  law  for  damages 
committed  by  them  in  trespassing^ ,^vith- 

out  regard  to  the  Deffligrence  of  the  owner  in  per- 
mitting: tbem  to  escape,  or  to  the  f  net  of  enclos- 
ure, or  lack  of  enclosure,  of  premises  on  wliloh 
tiiey  are  trespaRsfn^p. 

IB.  The  eommon-law  rule  as  to  the  duty 
of  the  owners  of  domestic  animals  to 
keep  them  from  trespassing:  exists  in 
Illinois*  under  the  Act  of  1874.  except  in  dis- 
triotB  where  a  vote  taken  under  the  stature  has 

'  established  the  contrary  rule,  although  for  a  lonir 


period  of  time  the  common-law  rule  was  rejected 
in  that  state  as  inapplicable  to  its  conditions. 

8*   Itisamatter  of  common  knowledge 

that  in  1874,  and  lonir  prior  to  that  date,  vacant 
land  in  Illinois  was  comparatively  little,  and  to 
be  found,  not  upon  the  prairies  as  a  rule,  but  in 
poorer  and  timber  portions  of  the  state. 

(JBatiey,  Ch.  J.,  dissents.) 

(June  19, 1803.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Third  District,  affirm* 
ing  a  judgment  of  the  Circuit  Court  for  Cbris- 
!  tiao  Oouoty,  which  in  turn  affirmed  a  judg- 
ment of  a  justice  of  the  peace  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
J  alleged  to  have  been  caused  to  plaintiff's  crops 
by  cattle  belonging  to  defendant.     Affirmed, 


.    NOTS.— .Is  to  liabUHy  of  owner  for  tresixua  of 
,  eattU. 

'  Gtneral  lidbauyfor  f  re^possfnor  stock. 

The  common-law  doctrine  that  the  owner  of 
Stock  is  liable  in  damages  for  trespasses  by  them, 
and  that  it  is  his  duty  to  restrain  them  rather  than 
the  duty  of  the  owner  of  land  to  fence  against 
other  persons*  stock,  has  been  much  changed  by 
statutes,  and  in  some  of  the  states  has  been  denied 
as  not  applicable  to  the  wants  of  the  people  in  a 
new  country.  But  the  tendency  of  legislation  in 
such  states  is  to  restore  the  common-law  liability. 

Hie  common  rule  is  that  the  owner  of  domestic 
aoinuUs  must  keep  them  on  his  own  land,  or  else 
he  will  be  liable  for  damages  from  their  trespsj^es. 
rEaber  v.  Cruthers,  60  Hun,  619,  3S  N.  Y.  8.  H.  831; 
Barto  ▼.  Stepbao,  19  N.  Y.  Week.  Dig.  16i. 

In  an  action  for  injuries  to  stock  by  a  railroad 
Inun  It  was  said  that  the  common  law  requiring 
the  owner  of  domestic  animals  to  keep  them  on 
his  premises  does  not  apply  to  the  Black  Hills 
country.  Sprague  v.  Fremont,  B  &  M.  V.  B.  Co* 
«Dak.86. 

Where  plaintiffs,  who  controlled  about  850,000 
acres  and  grazed  about  921,0(0  acres  with  cattle,  at- 
tempted to  enjoin  the  owneia  of  sheep  from  allow- 
ing them  to  graze  on  the  same,  thus  appropriating 
to  themselves  all  the  use  of  the  public  land,  it  was 
lieid  that  the  owner  of  cattle  is  not  liable  for  tres- 
pass on  the  unenclosed  lands  of  another.  Buford  v. 
Houtz.  133  U.  8. 320, 83  U  ed.  618. 

In  an  action  for  injuries  to  stock  from  a  railroad 
tialn,  it  was  said  that  the  common-law  doctrine, 
tequirlng  the  owner  of  livestock  to  keep  them  on 
his  premisefl,  does  not  apply  in  Florida.  Bavannab, 
F.ft  W.  R.  Co.  V.  Geiger,  21  Fla.  669, 68  Am.  Rep.  697. 

In  Colorado  the  owner  of  crops  cannot  recover 
for  damages  from  trespassing  cattle  unless  the 
«ops  are  protected  by  a  sufficient  fence.  Nuck- 
olls V.  Gaut,  12  Colo.  861;  Morris  v.  Fraker,  6  Colo. 

In  Nevada  damages  from  trespassing  cattle  can- 
not be  recovered  where  the  field  is  not  inclosed  by 
the  fence  prescribed  by  statute,  as  the  rule  of  com- 
mon law  is  repugnant  to  the  law  of  Nevada.  Chase 
V.  Chase,  15  Nev.  269. 

An  action  of  trespass  for  damage  from  cattle 
and  sheep  pasturing  on  unenclosed  wild  prairie 
land  In  Nebraska  cannot  be  maintained,  as  the 
common  law  was  not  applicable  to  that  state  at  the 
time  of  framing  its  constitution  nor  is  it  now.  De- 
laiiey  v.  Brrickson.  10  Neb.  402. 

Out  Neb.  Com  p.  Stat,  art  3,  chap.  21,  providing 
«  romedy  for  trespass  by  livestock  by  impounding. 
Is  cumolative  and  does  not  exclude  the  remedy  by 
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an  action  for  damages,  as  the  injured  party  may 
waive  his  lien.    Keith  v.  Tilford,  12  Neb.  271. 

In  North  Carolina,  in  an  action  of  replevin,  tt 
was  said  that  the  owner  of  stock  te  not  required  to 
restrain  them,  and  is  not  responsible  for  their  tres- 
passes upon  lands  of  others.  Burgwyn  v.  Whit- 
field, 81 N.  C.  261. 

The  same  doctrine  was  declared  also  in  an  action 
for  injuries  to  cattle  from  railroads.  Laws  v. 
North  Oarolina  R.  Co.  62  N.  C.  468. 

And  another  case  decides  that  a  planter  not  hav- 
ing his  land  protected  cannot  recover  for  trespass 
from  stock.  Jones  v.  Wltherspoon,  52  N.  C.  665, 
78  Am.  Bee.  268. 

In  Missouri  in  order  to  create  a  liability  for  tres- 
passing cattle,  the  owner  of  the  land  must  have  his 
ground  enclosed  by  a  lawful  fence  as  the  common- 
law  liability  has  been  changed  by  statute.  Heald 
V.  Grier,  12  Mo.  App.  566;  Fen  ton  v.  Montgomery. 
19  Mo.  App.  156;  Storms  v.  White,  33  Mo.  App.  81; 
Moore  v.  White,  46  Mo.  206. 

In  Ohio  it  is  said  that  the  doctrine  of  common- 
law  liability  for  trespass  by  stock  may  be  suitable 
to  an  old  and  highly  cultivated  country,  where  all 
the  lands,  except  the  public  highways  and  com- 
mons, are  under  enclosure,  but  that  it  has  no  suit- 
able and  proper  application  in  Ohio.  Kerw hacker 
V.  Cievehind,  C.  &  C.  B.  Co.  8  Ohio  St  172, 62  Am 
Dec.  246;  Cleveland,  a  ft  C.  B.  Co.  v.  Bliiott  4  Ohio 
Bt474. 

In  an  action  for  damages  to  stock  from  a  railroad 
train  it  was  said  that  the  rule  of  the  common  law 
requiring  Uie  owner  of  cattle  to  restrain  them  un- 
der pain  of  their  being  trespassers  if  found  on  un- 
enclosed lands  of  another  has  been  held  to  be  the 
law  in  Wisconsin  though  it  is  generally  disregarded 
by  common  consent  in  the  newly  settled  parts  of 
the  state.    McCall  v.  Chamberlain,  13  Wis.  640. 

Where  no  regulation  of  stock  or  fence  has  been 
made  under  Wisconsin  Act  of  February,  1841,  al- 
lowing the  towns  to  regulate  the  same,  the  com- 
mon-law liability  applies  and  the  owner  of  a  does 
may  recover  for  trespasses  by  animals,  although 
not  inclosed  by  a  sufficient  fence.  Stone  v.  Donald- 
son, 1  Finney,  8B8. 

In  Arkansas,  where  stock  was  Htilled  by  a  traln« 
it  was  said  that  the  common-law  doctrine  that  the 
owner  of  cattle  permitted  to  go  at  large  and  enter 
another^s  land  is  a  trespasser,  has  never  been  rec- 
ognized in  that  state.  Little  Book  &  Ft  S.  B.  Co 
V.  Finley,  37  Ark.  662. 

In  Illinois  the  common  law  in  regard  to  owners 
of  stock  being  required  to  restrain  them  from  tD3S- 
passing  was  formerly  held  not  to  be  in  force,  and 
that  the  owner  of  land  to  maintain  an  action  for 


See  also  30  L.  R.  A.  607;  31  L.  R.    A.  131,  669;  47  L.  R.  A.  688. 
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It  appeared  that  defendant  kept  the  cattle  in 
ft  pasture  enclosed  by  a  good  and  sufficient 
fence.  That  persons  in  the  neigborhood  used 
away  across  the  pasture  to  go  to  the  village  of 
Edinburg.  That  on  the  day  on  which  the  cat- 
tle escaped  there  was  a  show  in  the  village,  and 
durine  the  night  the  gate  to  the  pasture  ap- 
peared to  have  been  left  open  by  some  one 
passing  through  it,  and  the  cattle  escaped  and 
strayed  onto  plaintiff's  fields,  which  were  un> 
fenced,  and  Inflicted  the  damage  complained 
of. 

Further  facts  appear  in  the  opinion. 

Messrs.  John  G.  Drennan  and  J.  C* 
HeBride»  for  appellant : 

It  was  decided  in  the  case  of  Seeley  ▼. 
Peters,  10  111.  142,  followed  by  a  long  line 
of  decfsions,  that  the  common  law  of  Eng- 
land, requiring  every  man  to  keep  his  stock 
on  his  own  premises,  at  his  peril,  was  not 
the  law  of  this  state,  and  that  stock  should 


be  permitted  to  run  at  large,  and  that  own- 
ers  of  land  should  fence  against  stock,  an<S 
laws  prescribing  the  sufficiency  of  fenccs^ 
were  enacted  (III.  Rev.  Stat.  chap.  54),  and 
this  has  been  the  law  of  this  state  for  man:^ 
years  and  acted  upon  by  the  people.     It  wa» 
decided  in  Heeley  v.  Pete7's,  10  111.  146,  iha^ 
section  20  of  chapter  64,  then  numbered  15» 
applied  to  outside  fences  as  well  as  others, 
and  was  not  limited  in  its  application,  and 
says  ^it  necessarily  follows  that,  unless  the^ 
fence  be  good  and  sufficient,  no  action  lies,"^ 
etc.     To  dispense  with  this  law  as  declared 
by  the  supreme  court  would  require  an  act 
of  the  legislature,  and  only  so  much  of  thi» 
rule  here  announced  would  become  extinct 
as  would  be  expressly  and  in  terms  annulled 
by  the  legislature. 

In  1874  an  Act  was  passed  entitled  ''An  Act 
to  Revise  the  Law  in  Relation  to  Permitting 
Animals  to  Run  at  Large,  **  which  provided 


the  trespass  of  cattle  upon  his  olose,  must,  under 
the  DJinois  statutes,  bave  it  soxrounded  by  a  good 
andsufflcient  fence.  Seeley  v.  Peters,  10  111.  190; 
OU  v.  Rowley,  60  111.  460:  Stoner  v.  Bhugart,  45  HI. 
Y6 :  Ml^ner  v.  LlfirhtbaU.  18  111.  600. 

But  TIL  Rev.  Stat.  1874  cbanges  this  rule  to  the  ex- 
tent that  it  problbits  the  runningr  at  large  of  cattle 
In  the  absence  of  a  vote  of  the  people  of  the  county 
allowinflr  them  to  do  so.  . 

And  as  shown  In  the  main  case  the  present  Illi- 
nois statutes  restore  the  common-law  liability. 

The  owner  of  cattle  is  liable  for  the  damasres 
caused  by  tbem  to  his  neifrhbor,  under  IlL  Rev. 
Star.,  chap.  8,  8  1,  which  practically  re-enacts  the 
common  law  in  such  counties  as  it  it  in'  forced 
Birket  v.  Williams,  80  lU.  App.  451. 

Where  a  township  has  adopted  a  herd  law  pro- 
hlbitiner  stock  to  run  at  large  at  night,  to  that  ex- 
tent it  repeals  the  doctrine  announced  in  Seeley  v. 
Peters,  10  m.  180,  and  renders  the  owner  of  the 
stock  liable  for  trespass,  although  the  township 
law  is  in  the  nature  of  a  penalty.  Wescgate  v. 
Garr,  48  H^  4W. 

A  party  who  permits  his  stock  to  run  at  large  in 
violation  of  Illinois  Act  of  January  18,  1872,  is  lia- 
ble in  trespass  for  damages  by  them  to  crops. 
I*redrick  v.  White,  78  Jll.  580. 

In  Alabama  in  an  action  for  damages  to  stock 
from  a  defective  bridf?e  It  was  said  that  no  general 
statute  existed  requiring  cattle  or  dumb  animals 
to  be  kept  within  an  enclosure  as  the  general  rule 
Is  to  fence  stock  out,  not  in.  Lee  County  v.  Yar- 
iBTOUgh,  85  Ala.  590. 

In  Alabama  the  owner  of  land  must  protect  him- 
self against  cattle  by  fence,  except  where  local 
laws  dispense  with  this  requirement.  Wilbite  v. 
8peakman,  79  Ala.  400. 

But  the  Alabama  Act  of  February  10, 1867,  giv- 
ing an  action  for  damages  against  any  one  who 
permits  his  cattle  to  trespass  within  a  tract  sur- 
rounded by  a  lawful  fence  and  making  a  boundary 
line  a  lawful  fence  in  certain  counties,  restores 
the  common-law  liability  in  such  counties.  Joiner 
T*  Winston,  68  Ala.  120. 

Another  Alabama  case  holds  that  the  owner  of 
hogs  is  liable  for  trespass  committed  by  them  on 
another's  crop,  although  the  owner  of  the  hogs 
had  no  notice  of  their  propensity  to  rove.  Gres- 
taam  V.  Tsylor,  61  Ala.  606. 

Where  a  fence  is  not  a  lawful  fence  under  the 
atatute,  in  an  action  for  injuries  to  the  trespassing 
stock  the  defendant  cannot  recoup  damages  to  his 
crops.    Woodward  v.  Purdy,  20  Ala.  879. 

This  action  was  for  trespass  by  tbe  defendant  in 
earrying  away  the  hinges  of  the  gates,  digging  up 
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fruit  trees,  and  taking  away  other  things.  The  en- 
try of  the  hogs  must  have  been  caused  by  thl» 
trespass  but  the  facts  do  not  appear. 

In  California  premises  must  be  protected  by  » 
fence  prescribed  by  statute  in  order  to  permit  an 
action  for  trespass  of  cattle  thereon.  Comcrf ord 
V.  Dupuy,  17  Cal.  308. 

In  California  in  an  action  against  a  milraa<S 
company  for  killing  a  horse  it  was  held  that  th& 
common-law  liability  for  damages  by  trespaseingr 
stock  does  not  prevail  in  that  state.  Waters  v«. 
Moss,  12  Cal.  585. 73  Am.  Dec  56L 

In  California  the  owner  of  sheep  which  stray  In- 
to an  unenclosed  field  without  his  knowled^,  l» 
not  liable  for  an  injury  done  by  them,  aithougU 
CaL  Stat.  1861,  p.  628,  amended  March  28, 1868,  pro- 
vides that  it  shall  be  unlawful  to  herd  sheep  on  an* 
other*s  land.    Logan  v.  Gedney,  88  Cal.  579. 

See  subhead  **Driving  cattle  on  land  of  another,*^ 
infra. 

But  an  owner  of  land  is  not  required  to  fence  It 
against  cattle  of  anotber,  in  Santa  Clara  county^ 
under  the  California  Act  of  1868,  amended  Marot&» 
1872.    Habn  v.  Garratt,  60  OaL  146. 

And  the  right  given  by  statute  in  certain  conn- 
ties  to  proceed  against  trespassing  cattle  does  noa 
affect  the  right  to  sue  their  owner  for  damages* 
Triscony  v.  Brandenstein,  66  Gal.  514. 

An  action  for  trespass  by  animals  that  is  not 
brought  under  the  California  Act  of  1874  in  certain 
counties  may  be  brought  in  three  yeai-s  from  the 
date  of  trespass.  Ueilbron  v.  Heinlen,  70  Oal» 
482. 

Where  a  complaint  is  either  a  declaration  in  tres- 
pass or  it  alleges  '^n  express  promise  to  pay  th» 
amount  of  damages  done  after  the  injury  was  con- 
summated,** an  instruction  that  the  law  implies  » 
promise  by  the  owner  of  the  stock  to  pay  all  dam- 
ages done  is  error,  there  being  no  count  for  grain 
sold  and  delivered  or  for  pasturage.  Van  Valken- 
burg  V.  McCauley,  68  CaL  706. 

Tbe  common-law  remedy  for  trespass  by  cattle  i» 
not  excluded  by  the  other  remedy  of  distress  and 
sale  under  the  New  York  statutes.  Golden  v. 
Eldred,  15  Johns.  220. 

And  the  owner  of  cattle  is  liable  for  their  trespasa 
where  there  is  no  regulation  of  the  town  as  to 
fences  or  cattle  at  large.  Wells  v.  Howell,  19  Johns. 
885. 

The  owner  of  sheep  is  liable  for  their  breakfnir 
through  a  fence  and  depasturing  a  meadow,  not- 
withstanding a  town  by-law  allowing  them  to  run 
at  large  on  a  common,  unless  it  is  shown  that  th» 
plaintiff*s  fence  was  insufficient  or  did  not  conform 
to  the  regulation  of  the  town  prescribing  the  kind 
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m  penaltj  a/i^inst  those  who  should  suffer 
tlieir  animals  of  the  species  of  horse,  mule, 
etc.,  to  run  at  large. 

Kev.  Stat.  chap.  8,  8  1. 

This  statute  applied  only  to  those  who 
suffered  or  permitted  such  animals  to  run  at 
laree,  and  had  no  application  to  such  ani- 
mals escaping  against  the  will  of  the  owner 
and  without  his  fault  or  negligence,  as  in 
tills  case  at  bar,  and  set  forth  in  the  said  prop- 
ositions of  law  submitted  to  the  court. 

ICinderY,  OilUspte,  63  111.  88:  CoUinsville 
▼.  Scanland,  58  111.  221 :  Fredrick  v.  White, 
73  111.  590 ;  Wtide  v.  Tkiel,  9  111.  App.  226. 

Mestrs.  Rielui  St  Creiufhion,  for  appel- 
lee: 

By  the  common  law  every  man  was  bound 
to  keep  his  cattle  on  his  own  land  or  respond 
in  damages  for  their  trespass,  and  it  was  one 
of  the  rules  that  no  man  was  bound  to  fence 
his  close,  but  every  man  is  bound  to  keep 
his  cattle  in  his  own  field  at  his  peril. 


McCormiek  ▼.  TaU,  20  111.  884. 

The  owner  (says  Blackstone,  8d  vol.  211) 
is  answerable  for  the  trespass  of  his  stock  aa 
of  himself. 

Starr  &  Curtis,  Rtat.,  chap.  8,  g  1,  entitled 
**  Animals  Running  at  Large"  provides :  "  that 
whoever,  being  the  owner  or  having  posses- 
sion of  any  domestic  animal  of  the  species 
of  horse,  mule,  ass,  cattle,  sheep,  goat,  or 
swine,  shall  suffer  the  same  to  run  at  large 
except  when  authorized  as  hereinafter  pro- 
vided, shall  be  fined  not  less  than  $8  nor 
more  than  $10  for  each  offense. " 

The  above  statute  restores  the  common  law. 

Lee  V.  Burk,  15  111.  App.  651 ;  Birket  v. 
WiUiams,  80  111.  App.  451 ;  Wtstgate  v.  Cair, 
48  111.  450. 

Shope*  •/.,  delivered  the  opinion  ^of  the 
court : 

The  propositions  submitted  to  be  held  by 
the  trial  court  as  the  law,  uid  refused  to  be 


of  fence  if  any  such  reffulatlon  was  made.  White 
V.  Scott,  4  Barb.  56. 

The  owner  of  cattle  is  liable  for  damages  caused 
by  them  where  they  are  In  a  pasture  of  another  and, 
by  reason  of  an  Insufficient  fence  which  such  party 
was  bound  to  repair,  they  trespasB  on  adjoining 
land.  The  statute  imposing  certain  liability  on  ad- 
joiniog  owners  does  not  take  away  the  common-law 
liability  of  the  owners  of  cattle.  Stafford  v.  In- 
genol,  3  HIU,  8& 

But  in  an  action  for  damages  from  trespassing 
hogs,  the  plaintiff  cannot  in  the  same  action  re- 
cover for  feed  furnished  the  hogs  while  they  were 
kept  by  him  iu  his  pen.  North  v.  McDonald,  47 
Barb.  528. 

If  the  owner  of  the  land  fails  to  use  ordinary  care 
to  protect  his  crops  and  drive  out  trespassing  stock, 
he  cannot  recorer  for  subsequent  damage.  Wood- 
mansce  v.  Ktnnicutt.  20  N.  T.  Week.  Dig.  612. 

In  Vermont  owners  of  cattle  are  required  to  con- 
fine their  cattle  on  their  own  lands,  notwithstand- 
ing the  Vermont  statutes  in  respect  to  fences 
between  unoccupied  land,  and  are  liable  for  tres- 
XMsses  by  them.    Keenan  v.  Cavanaugh,  44  Vt.  268. 

And  the  plaintiff  in  tn-spuss  need  not  show  that 
he  has  a  legal  fence,  where  the  defendant,  whose 
cattle  have  trespassed,  does  not  claim  that  it  is  de- 
fective.   Sorenberger  v.  Houghton,  40  Vt.  190. 

The  Pennpylvania^fict  of  1700,  providing  that  the 
owner  of  cattle  is  liable  for  damage  done  In  en- 
closure that  is  fenced  according  to  law,  implies 
that  there  is  no  liability  unless  such  fence  is  used. 
Gregg  V.  Gregir.  65  Pa.  227. 

The  Pennsylvania  Act  of  1700,  in  regard  to  the 
fence  law  was  repealed  by  Pennsylvania  Act  of 
April  4. 1880,  which  repeal  left  the  rights  of  land- 
own«'rs  and  cattlemen  as  at  common  law,  and  the 
owner  of  cattle  must  fence  them  in,  and  is  liable 
for  damages  to  his  neighbor's  crops  by  bis  cattle. 
Barber  v.  Mensch,  157  Pa.  300;  Arthurs  v.  Chatfleld, 
%  Pa.  Co.  CL  Bep.  84,  SSI  Pittsb.  L.  J.  N .  8. 63;  Thomp- 
son y.  Kyler,  0  Pa.  Co.  Ct.  Bep.  805, 8  Lano.  L.  Bev. 
tl&. 

And  In  Warren  county,  Pennsylvania,  the  owner 
of  cleared  land  is  not  bound  to  protect  the  same 
against  cattle  of  others.  Greenlee  v.  Blsenbrown, 
10  Pa.  Co.  Ct.  Bep.  4K8w 

And  the  owner  of  property  that  is  damaged  by 
trespassing  animals  may  maintain  an  action  of 
trespass  qa,  cLfr.  against  their  owner.  Ziegier  v. 
Bona.  8  Kulp,  874, 1  Pa.  Dist.  Bep.  800,  U  Pa.  Co.  Ct 
Bep.  150. 

The  Pennsylvania  Act  of  1705  prohibits  swine 
from  running  at  large  without  rings  in  their  noses 
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sufficient  to  prevent  turning  up  the  ground  and 
yokes  on  their  necks  extending  at  least  six  inches 
from  the  angular  point  or  comer.  Stewart  v.  Ben- 
ninger,  188  Pa.  487. 

And  the  act  authorizing  the  holding  of  trespass- 
ing cattle  does  not  prevent  a  recovery  for  damages 
done  by  swine  running  at  large.  Boblson  ?.  Fet- 
terman  (Pa.)  May  14, 1888. 

In  the  absence  of  statute  a  party  is  not  required 
to  fence  his  lands  before  he  can  maintain  an  action 
of  damages  for  trespass  by  cattle  thereon.  French 
V.  Creaswell,  18  Or.  418. 

In  this  case  the  local  law  of  Umatilla  county  re- 
quired no  fence  against  sheep,  and  the  dictum  in 
Campbell  v.  Bridwell,  5  Or.  311,  that  the  common 
law  had  been  changed  by  statute  Is  explained  by 
saying  that  the  court  did  not  intend  to  hold  that  In 
the  absence  of  the  statute  a  party  would  be  obliged 
to  fence  his  land  before  he  could  maintain  an  sc- 
tion  for  damajres  from  trespass  by  cattle  thereon; 
and  it  is  held  in  this  case  that  the  common  law  pre- 
vails where  not  changed  by  statute. 

The  fence  laws  of  Oregon  requiring  flelds  and  en* 
closures  to  be  protected  with  certain  kinds  of  fence 
do  not  apply  to  ditches,  and  the  owner  of  shcop  is 
liable  for  injuries  by  them  to  unfenced  ditches,  in 
the  absence  of  proof  that  the  sheep  were  purposely 
or  negligently  driven  thereon*  Blleu  v.  Paisley,  4 
L.B.  A.840, 18  0r.47. 

Bee  subhead,'  infra^  **Drivlng  cattle  on  land." 

The  common-law  rule  requiring  the  owner  ot 
cattle  to  restrain  them  does  not  apply  in  Iowa. 
One  who  sues  for  injury  to  his  crops  by  cattle  must 
show  that  he  had  a  lawful  fence.  Frazier  v.  Nort- 
inus,  84  Iowa,  82:  Wagner  v.  Bissell,  8  Iowa,  806. 

The  Iowa  Code,  8  913,  providing  that  the  owner 
of  the  beast  is  liable  for  damages  except  where  the 
Injured  party  failed  in  his  duty  to  keep  up  parti- 
tion fences,  applies  to  partition  fences  only,  and  as 
to  outside  fences  the  common  law  is  not  in  force.  ^ 
Wagner  v.  Bissell,  supra. 

But  under  Iowa  Laws  1870,  chap.  S6,  providing 
that  the  owner  of  stock  trespassing  on  the  lands  of 
another  shall  pay  the  damages,  the  liability  at« 
tacbes  without  regard  to  whether  the  land  is 
fenced  or  not.  Hailock  v.  Hughes.  42  Iowa,  618: 
Little  v.  McGuire,  88  Iowa,  560,  48  Iowa,  447. 

But  the  owner  of  crops  being  injured  must  exer- 
cise ordinary  care  and  cannot  recover  for  such 
damaffcas  he  might  have  thus  prevented,  as  where 
the  Kaps  were  small  and  the  cattle  were  known  to 
be  trespassing  and  could  easily  have  been  driven 
out.    Little  v.  McGuire,  mpra. 

When  cattle  broke  through  where  defendants 
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held,  fairly  present  the  question  whether  the 
owners  of  domestic  animals  in  this  state  are 
required  by  law  to  keep  them  under  control, 
that  no  damage  is  done  by  them  to  the  prop- 
erty of  another,  at  their  peril.  The  circuit 
court,  in  effect,  held  that  it  was  not  neces- 
sary to  fence  against  stock,  but  that  tlie 
owner  thereof  is  liable  in  damages  if  they 
trespass  upon  tho  lands  of  others,  whether 
such  land  is  enclosed  or  not,  and  irrespect- 
ive of  the  reason  or  excuse  for  the  animals 
being  at  large. 

By  the  common  law  every  owner  of  cattle 
was  bound  to  keep  them  from  trespassing 
upon  the  close  of  another,  at  bis  peril,  and 
was  answerable  for  their  trespasses,  as  for 
his  own.  3  Bl.  Com.  211 ;  2  Waterman, 
Trespass,  g  858;  Cooley,  Torts,  837.  By 
fiection  1,  chap.  28,  Rev.  Stat.,  of  this  state, 
''tiie  common  law  of  England,  so  far  as  the 
same  is  applicable,  and  of  a  general  nature, 


and  all  statutes  or  acts  of  the  British  parlia- 
ment made  in  aid  of,  and  to  supply  Uie  de- 
fects of,  the  common  law,  prior  to  uie  fourth 
year  of  James  the  First,  [with  certain  speci- 
fied exceptions,]  and  which  are  of  a  general 
nature,  and  not  local  to  that  kingdom,  shall 
be  the  rule  of  decision,  and  shall  be  consid- 
ered as  in  full  force,  until  repealed  by  leg- 
islative authority."  This  statute,  without 
the  exceptions,  was  passed  by  the  general 
convention  of  the  colony  of  Virginia,  May, 
1776  (9  Hen.  Stat.  127),  and  in  its  present 
form  was  carried  into  the  legislature  of  the 
Indiana  territory  by  the  Act  of  September 
7,  1807  (Laws  1807,  chap.  24),  was  in  force 
in  the  territory  of  Illinois  (1  Pope's  Laws, 
111.  T.  p.  84),  and  was  re-enacted  by  the  first 
state  legislature  by  Act  of  February  4,  1819 
(Laws  1819,  p.  8),  and  has  been  retained,  in 
the  same  form,  in  each  succeeding  revision 
of  the  statute.     The  question  whether  the 


fence  was  unlawful  and  tbrouffh  plalntiff^s  fence 
where  it  was  lawful,  the  fact  that  other  parts  of 
plaintiff *8  fence  were  not  lawful,  will  not  bar  a  re- 
covery In  Iowa,  as  Code,  S  1449.  provides  that  the 
owner  of  animals  and  the  owner  of  land  are  both 
liable  where  animals  escape  into  the  injured  en- 
closure in  consequence  of  the  negligence  of  the  ad- 
JoiniuR  owner  to  mamtaio  his  part  of  the  partition 
fence.    Noble  v.  Chase,  60  Iowa,  261. 

In  an  action  for  an  assault,  it  is  said  that  the 
Iowa  Kev.,  §  1551,  and  section  1548,  provide  two  dis- 
tinct remedies  for  trespiissinK  animals,  one  by  ap. 
prnisement  and  one  by  action.  Quinton  v.  Van 
Tuyl,  80  Iowa,  554. 

Where  there  Is  no  order  permitting  stock  to  run  at 
large,  under  Ind.  Ilev.  Stat.  1881,  fi  4895,  tbe  owner 
of  such  stock  is  liable  for  trespass  by  them  without 
regard  to  a  lawful  fence.  Atkinson  v.  Mott,  102 
Ind.  431. 

The  owner  of  cattle  is  liable  for  their  trespasses 
unless  they  escape  through  defects  in  the  fence 
that  the  injured  party  is  bound  to  keep  in  repair. 
Page  V.  EolJings worth,  7  Ind.  817. 

Owners  of  cattle  at  common  law  were  liable 
for  their  trespasses.  Out  are  not  liable  where  the 
statute  requures  the  owner  of  *inds  to  fence 
against  cattle.  Myers  v.  Dodd,  9  Ind.  290,  68  Am. 
Dec.  634. 

Under  the  Indiana  Act  of  March  12, 1877,  amend- 
ing section  2  uf  Ind.  Rev.  StaL.  1876,  p.  496,  no  ac- 
tion for  trespass  of  animals  can  be  maintained  un- 
less they  broke  through  a  lawful  fence.  Clark  v. 
etipp,  75  Ind.  114. 

In  the  absence  of  an  order  of  the  board  of  county 
commissioners  permitting  cattle  to  run  at  large 
under  Ind.  Kev.  Stat.  1881,  fi  2637,  every  owner  is 
required  to  fence  in  his  own  stock,  and  is  not 
bound  to  fence  out  other  stock,  and  the  owner  of 
oattle  is  liable  for  any  trespass  by  them  without  re- 
gard to  quality  of  fence  or  whether  the  cattle  are 
breachy.    Stone  v.  Kopka,  100  Ind.  468. 

If  the  defendant  was  bound  to  maintain  the  part 
of  tbe  fence  through  which  his  cattle  entered  he 
was  liable  without  regard  to  whether  the  cattle 
were  breachy  or  not  If  the  plaintiff  was  bound  to 
maintain  the  fence  the  defendant  was  liable  unless 
he  showed  that  the  plaintiff  had  failed  in  his  duty. 
The  rule  of  liability  Is  fixed  by  the  statute.  Potter 
T.  Danf orth,  1  Alb.  L.  J.  265. 

In  an  action  for  injuries  to  catUe  from  raihroad 
trains  it  was  said  that  the  common  law  requiring 
«very  man  to  keep  bis  cattle  upon  his  own  land  is 
In  force  In  Minnesota.  Locke  v.  first  Div.  St.  Paul 
A  P.  R.  Co.  15  Minn.  850. 

Exemplary  damages  for  trespass  by  animals  oan- 
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'  not  be  recovered,  even  where  the  defendant  rescues 
them  when  plaintiff  is  holding  the  stock  for  the 
trespass.    Sherman  v.  Kilpatrick,  58  Mich.  310. 

No  action  will  lie  in  Kansas  for  injuries  by  tres- 
passing cattle  unless  the  ground  is  enclosed  with 
such  a  fence  as  is  required  by  Taylor's  Kan.  Stut^ 
chap  40,  defining  a  legal  enclosure.  Barling  v. 
Bodgers,  7  Kan.  662. 

This  is  true  even  if  tbe  owner  of  the  stock  was 
negligent  unless  his  want  of  care  was  willful, 
wanton,  or  malicious.   Larkin  v.  Taylor,  5  Kan.  434. 

But  where  cattle  break  through  a  lawful  fence 
and  do  injury,  the  owner  of  the  land  may  recover 
damages  or  hold  tbe  cattle  for  damages,  as  pro- 
vided iu  Taylor's  Kan.  Gen.  Stat.,  par.  8093,  as  this 
remedy  is  cumulative.  Prather  v.  Reeve,  23  Kaiu 
627. 

In  a  township  In  Kansas,  where  the  hog  law  is  the 
same  as  the  common  law,  it  is  no  defense  to  an  ac- 
tion for  damages  to  a  crop  that  it  was  not  enclosed 
by  a  legal  fence.    Wells  v.  Beal.  9  Kan.  507. 

In  Kansas  to  recover  for  damagi'S  from  swine, 
the  aggrieved  party  must  show  that  the  fields  were 
in  a  townsMp  where  the  hog  law  was  in  force. 
Scott  V.  Lingien,  21  Kan.  184. 

The  owner  of  stock  is  not  liable  for  damajrea 
committed  by  such  stock,  where  be  turns  them 
into  his  own  field,  and  they  wander  out  from  there 
to  an  unenclosed  field  not  used  by  him,  and  break 
into  the  premises  of  another  tl^rough  a  fence  that 
is  not  sufficient  as  required  by  statutes  of  Kansaa. 
Fillmore  v.  Booth,  29  Kan.  134. 

The  owner  of  stock  in  Georgia  is  liable  for  dam* 
ages  to  land  or  crops  injured  by  them  except  in 
those  counties  where  the  herd  law  does  not  prevail, 
and  where  provision  is  made  for  impounoing  cattle 
this  is  only  cumulative  and  is  not  the  exclusive 
remedy.    Bonner  v.  De  Loach,  78  Ga.  60. 

Where  a  river  is  the  dividing  line  so  that  a  fence 
cannot  be  well  kept  up  or  maintained  on  the  divid- 
ing line,  the  owner  of  cattle  must  prevent  them 
from  going  on  his  neighbor's  land,  as  this  is  not 
provided  for  by  statute.  Bissel  v.  Southwortb,  1 
Root,  209. 

Where  cattle  are  rightfully  on  commons  thrown 
open  by  the  towns  under  the  statute,  the  owner  of 
cattle  is  not  liable  for  trespass  by  them  where 
there  is  no  fence.  HoUaday  v.  Marsh,  3  Wend.  142, 
20  Am.  Dec.  678. 

In  order  to  recover  damages  done  by  horses  and 
cattle  if  the  party  intends  to  recover  under  the 
fence  statute  he  must  show  that  his  fence  was  law- 
ful, that  the  horse  got  over  and  did  damage,  and 
that  the  appraisers  were  ohosen.  Brittla  ▼•  Van 
Gamp,  8  N.  J.  L.  24a 
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rale  of  the  common  law  mentioned  was  in 
io^yse  in  this  state  first  came  before  this  court 
at  its  December  term,  1848,  in  Sedey  v. 
Ptten,  10  111.  130 ;  and  it  was  there  held,  by 
a  divided  court,  never  to  have  been  in  force. 
It  was  held,  following  the  construction 
placed  upon  the  statute  adopting  the  com- 
mon law  in  Boyer  v.  Sweety  4  111.  121,  and 
Penny  v.  LitlU,  Id.  301.  that  the  common 
law  was  adopted  and  in  force  "only  in  cases 
where  that  law  is  applicable  to  the  habits 
and  condition  of  your  society,  and  in  har- 
mony with  the  genius,  spirit,  and  objects  of 
vour  institutions."  After  showing  the  then 
nnsettled  condition  of  the  vast  prairies  of 
the  state,  the  scarcity  of  timber  to  fence  them, 
and  their  capability  to  sustain  thousands  of 
cattle  upon  the  natural  grasses,  the  court  said, 
** However  well  adapted  the  rule  of  the  com- 
mon law  may  be  to  a  densely  populated 
country,  like  England,  it  is  surely  but  illy 


adapted  to  a  new  country,  like  ours,"  and 
after  showing  the  universal  habit  at  that  time 
of  enclosing  fields  devoted  to  agriculture, 
and  permitting  stock  to  run  at  large,  further 
says,  "We  should  feel  inclined  to  hold,  in- 
dependent of  any  statute  upon  the  subject^ 
on  account  of  the  inapplicability  of  the  com- 
mon-law rule  to  the  condition  and  circum- 
stances of  our  people,  that  it  does  not  and 
never  has  prevailed  in  Illinois."  But  the 
court,  in  that  case,  distinctly  placed  its  de- 
cision upon  the  ground  ihat  the  legislature, 
by  the  enactment  of  various  statutes  relating 
to  fences  and  enclosures,  expressly  recognized 
the  right  of  owners  of  domestic  animals  to 
permit  them  to  run  at  large,  and  had,  as  then 
held,  required  the  proprietors  of  fields  to 
surround  them  with  a  good  and  sufficient 
fence  before  they  could  maintain  an  action 
for  the  trespass  of  stock  therein.  It  followed, 
necessarily,  from  tiie  construction  given  these 


In  ao  action  for  dama^res  to  stock  from  railroad 
trains  it  was  said  that  in  Miasiasippi  the  owner  of 
cattle  is  not  liable  for  damaRre  done  by  tbem  to  his 
neiirhbor,  wboee  premises  are  not  enciosed  by  a 
lawful  fence.  Vicksbiirg  &  J.  R.  Ck>.  v.  Patton,  81 
MiSB.  156,  m  Am.  Dec.  552. 

A  person  cultivating  land  to  common  with 
otben,  ia  liable  for  trespass  of  cattle  of  a  stran- 
ger, which  be  permits  to  mingle  with  hia  own 
and  trespass,  although  he  bad  enclosed  his  land 
on  three  sides  leaving  only  that  next  to  his  neigh- 
bor open,  under  Miss.  Code  1880.  8  984,  pro\'id1ng 
for  liability  tor  trespasses  of  cattle  brealcing 
through  a  lawful  fence  or  running  at  large  in  a 
common  enclosure  within  which  more  than  one 
person  is  cultivating  land,  without  the  consent  of 
all  such  persons.  Montgomery  v.  Handy,  62  Miss. 
16. 

Where  cattle  that  are  used  in  making  a  road 
stray  on  unenclosed  land  against  the  will  of  their 
owner,  it  is  not  a  trespass.  Cool  v.  Crommet,  18 
Me.  250. 

See  also  subhead  ''From  the  highway.** 

From  thd  highvoay* 

The  owner  ot  stock  which  trespass  on  land  from 
the  highway  must  show  that  they  were  lawfully  on 
the  road  before  he  will  be  excused  for  their  tres- 
paaa.   Dovaston  v.  Ptiyne,  2  H.  Bl.  6S7. 

And  the  occupant  of  Uod  cannot  recover  for 
damages  from  cattle  entering  his  land  from  the 
highway  through  his  defective  fence  where  stock 
Is  on  the  highway,  under  N.  Y.  1  Rev.  Stat.,  340, 341, 
1 S,  subseo.  U,  authorizing  towns  to.determine  the 
time  and  manner  when  stock  shall  be  permitted  to 
go  at  large  on  the  highways.  Griffin  v.  Martin«  7 
Barb.  287. 

If  A.  has  a  oloae  next  the  highway,  and  beasts 
come  out  of  the  highway  into  the  close  of  A.  and 
thence  they  go  into  a  close  of  B.  adfoining,  and 
which  B.  ought  to  fence,  then  in  default  of  en- 
doeure,  etc,  it  ia  a  good  plea  against  A.  but  not 
urningt  B.  or  another  stranger.  Harvey  v.  Gulson, 
Koy,  107, 86  Hen.  VI.,  barre,  168. 

In  an  action  for  holding  cattle  it  was  said  that  if 
tattle  are  passing  along  the  highway  and  enter 
through  an  insufficient  fence  the  owner  of  the  cat- 
tle must  remove  them  in  a  reaaonable  tUne.  Uood- 
WTn  V.  Cheveley,  4  Hurlst.  k,  N.  681. 

The  owner  of  cattle  driving  them  along  the  high- 
way is  not  liable  for  their  escape  to  adjoining 
iaadg.  when  he  drives  them  back  as  quickly  as 
POBsible.   Rlghtmlre  v.  Shepard,  86  N.  T.  8.  R.  768. 

Kew  York  Laws  1867,  chap.  814, 8  2,  to  prevent  an- 
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Imals  being  at  large  on  the  highway,  and  giving  a 
remedy  for  cattle  trespassing,  do  not  apply  to  stock 
of  an  adjoining  owner  crossing  a  division  fence. 
Jones  V.  Sheldon,  50  N.  Y.  477. 

A  landowner  failing  to  keep  a  division  fence  in 
repair  is  not  liable  for  trespaRses  to  his  neighbor 
from  cattle  unlawfully  on  the  highway  that  cross 
such  fence.  Pool  v.  Alger,  11  Gray,  480,  71  Am. 
Dec.  720. 

But  the  owner  of  cattle'cannot  excuse  the  tres- 
pass by  his  8toc](  through  insufficient  fences,  where 
he  has  unlawfully  turned  tbem  into  the  highway 
to  graze.  Scackpole  v.  Healy,  16  Masa.  33,  8  Am. 
Dec.  121. 

8o  the  owner  of  swine  is  liable  for  their  trespass 
in  breaking  through  a  defective  fence  from  the 
high  way.    Harrison  v.  Brown,  6  Wis.  27. 

The  owner  of  a  close  being  only  bound  under  the 
New  Hampshire  statute  to  fence  against  creatures 
rightfully  on  the  adjoining  land,  one  whose  horse, 
which  had  been  turned  loose  to  graze,  entered  from 
the  highway  the  field  of  another  through  a  defect* 
ive  fence,  is  liable  for  the  trespass  unless  the  high- 
way is  on  the  defendant's  land,  or  unless  it  was 
plain tilTs  duty  to  repair  the  fence.  Avery  v.  Max- 
well, 4  N.  H.  86. 

In  an  action  of  replevin  for  cattle  held  for  tres> 
pass  it  was  said  that  the  general  rule  of  law  is  that 
every  man  is  bound  to  keep  bis  oatile  upon  his 
own  land  at  his  peril;  excepting  i\)  he  may  drive 
them  along  the  highway:  (2)  he  will  not  be  lial>le 
to  the  adjoining  neighbor  if  his  cattle  escape  over 
a  fence  that  such  neighbor  was  bound  to  repair, 
but  be  will  be  liable  to  a  third  party  whoae  Held  lies 
beyond  if  they  trespaas  there;  and  (3)  the  New 
Hampshire  Statute  of  February  8, 1791,  is  construed 
to  require  the  owners  of  doees  to  fence  them 
against  all  creatures  lawfully  on  the  highway* 
Mills  V.  Stark,  4  N.  H.  612,17  Am.  Dec.  444. 

The  owner  of  adjoining  land  not  maintaining  his 
part  of  the  division  fence  which  he  was  bound  to 
do,  is  not  liable  for  trespasses  over  the  same  of 
cattle  of  third  parties  coming  on  hia  land  from  the 
highway  and  crossing  that  fence,  notwithstanding 
N.  H.  Kev.  Stat.,  chap.  136,  fi  liS,  providing  for  dam- 
ages for  failure  to  maintain  a  partition  fence  that 
a  party  is  tx>und  to  keep  in  repair.  Lawrence  v. 
Combs,  37  N.  H.  831,  72  Am.  Dec.  382. 

Cattle  are  not  lawfully  on  unfenoed  land  which 
they  enter  from  a  highway  on  which  they  were 
lawfully  at  large,  by  passing  through  adjoining 
land  where  the  Maine  statute  provides  merely  that 
if  beasts  are  lawfully  on  adjoining  landa  and  escape 
therefrom  in  consequence  of  the  negligence  of  tlM 
mjured  party  to  mamtaln  his  part  of  a  partidoa 
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statutes,  that  the  common-law  .rule  was  not 
in  force.  In  the  subsequent  cases  of  MUrier 
▼.  LighthaU,  18  111.  609;  Chicago  dt  M.  B. 
Co,  V.  Patchin,  16  111.  198,  61  Am.  Dec.  65; 
McCimnick  v.  TaU,  20  111.  334;  and  other 
cases,  —the  question  was  more  or  less  directly 
presented,  and  the  holding  in  SeeUy  v.  Peters 
considered  and  approved.  The  question  was 
again  directly  presented  in  Headen  v.  RuH, 
89  111.  186  (determined  at  the  December  term, 
1866,  of  this  court) .  The  court  there  recog- 
nizing that  the  conditions  which  led  the 
court  to  hold,  in  1848,  the  principle  of  the 
common  law  inapplicable,  because  of  the 
physical  and  social  conditions  and  habits  of 
the  people,  no  longer  existed,  the  decision 
was  placed  upon  the  ground  that  the  law,  as 
declared  in  Seeley  v.  Peters,  had  been  so  long 
acquiesced  in  by  the  people,  and  the  rule 
recognized  by  the  legislature  in  the  passage 
of  various  acts  consistent  with  the  holding 


in  that  case,  that  it  belonged  to  the  legisla- 
tive department  of  government,  more  prop^ ' 
erly  than  the  Judiciary,  to  change  it.  And 
after  reviewing  various  of  such  acts  it  was 
said :  **This  legislation  established  the  fact 
that  the  general  assemblv  and  the  people  of 
the  state  understand  the  law  to  require  own- 
ers of  land  to  fence  against  the  depredations 
of  stock,  and  that  all  persons  have  a  right  to 
permit  their  stock  to  run  at  large  on  the  high- 
ways and  commons,  except  so  far  as  they  are 
prohibited  by  legislative  enactment.  .  * 
The  conclusion  from  these  enactments  seems 
irresistible  that  the  people  have  accepted  the 
rule  in  Seeley  v.  Peters  as  the  law,  and  have 
manifested  no  disposition  to  disturb  it,  ex- 
cept in  particular  localities. **  A  review  of 
the  legislation  referred  to,  or  the  enactments 
subsequently,  prior  to  the  Act  of  1872,  and 
relating  to  lences  and  enclosures,  and  regu- 
lating the  right  of  stock  to  run  at  large  in 


fence,  the  owner  of  the  beasts  shall  not  be  liable. 
Lord  V.  Wormwood,  29  Me.  282, 60  Am.  Dec.  588.  See 
also  Cool  V.  Crommet,  13  Me.  280;  Hartford  v.  Bra- 
dy, ivjra. 

Driving  cattle  on  land  of  another. 

Generally  the  owoer  of  stook  is  liable  for  dam- 
SLgea  done  by  them  when  he  herds  or  drives  them 
on  the  land  of  another  aKainst  the  will  of  the  owner 
of  the  land. 

^'A  man  is  answerable  for  not  only  his  own  tres- 
pass but  that  of  his  cattle  also;  for,  If  by  his  neerli- 
srent  keeping  they  stray  upon  the  land  of  another 
(and  much  more  if  he  permits,  or  drives  them  on), 
and  they  there  tread  down  bis  neigrhbor^s  berbage, 
and  spoil  his  com  or  his  trees,  this  is  a  trespass  for 
which  the  owner  must  answer  in  damages."  8  BL 
Com.  209. 

Trespass  may  be  maintained  by  one  whose  land 
Is  not  enclosed  against  a  party  herding  stock  there- 
on after  being  forbidden.  Bedden  v.  dark,  76  III. 
888. 

Where  by  the  custom  in  Colorado  sheep  are  not 
required  to  be  fenced  against  but  are  herded,  one 
whose  crops  are  injured  by  the  negligence  of  the 
herder  of  sheep  may  recover  damages.  Willtirdv. 
Mathesus,  7  Colo.  76. 

The  owner  of  cattle  which  are  driven  on  unen- 
closed land  against  the  will  of  the  owner  of  land  is 
liable  in  tiespass,  notwithstanding  the  Iowa  law  in 
regard  to  stock  being  allowed  to  run  on  unenclosed 
land.    Harrison  v.  Adamson,  76  Iowa,  887. 

A  party  may  recover  damages  for  herding  cattle 
on  his  land  without  his  consent,  although  the 
whole  tract  may  not  be  improved.  Otis  v.  Morgan, 
61  Iowa,  712. 

So  a  party  Is  liable  for  depasturing  land  with  his 
cattle  after  a  license  to  allow  them  to  pasture  had 
been  withdrawn.    Stone  v.  Wait,  50  Vt.  663. 

In  an  action  to  restrain  a  party  from  turning  in 
his  cattle  it  was  said  that  the  common-law  rule  as 
to  liability  for  damage  done  by  stock  on  the  land 
of  another  does  not  apply  in  Texas,  but  if  a  man 
enclose  his  land  his  enclosure  must  be  respected 
even  if  there  is  not  a  statutory  fence.  Davis  v. 
Davis,  70  Te*.  123.    See  also  Pace  v.  Potter,  infra. 

In  an  action  for  damages  by  cattle  to  growing 
crops,  it  is  no  defense  that  they  were  not  enclosed 
by  a  legal  fence,  where  the  owners  of  the  cattle 
drove  them  on  the  premises,  and  were  guilty  of  a 
wanton  and  willful  want  of  care.  Powers  v.  Kindt, 
18  Kan.  74. 

One  who  drives  his  cattle  through  a  breach  in 
the  fence,  upon  another^s  land,  where  the  fence 
has  been  thrown  down  without  the  owner^s  fault, 
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is  liable  for  damages  done  by  the  oattle.  Erbea  ▼• 
Wehmeyer,  69  Iowa,  86. 

Where  a  party  turns  cattle  in  an  enclosure  by 
permission  of  another  believing  that  the  latter 
owns  all  the  land  enclosed,  he  will  he  liable  for 
damages  to  the  crops  of  a  third  party  owning  land 
enclosed  therein.    Daniels  v.  Aholtz.  81  III.  440. 

If  a  man  drive  his  cattle  over  a  fence  into  the 
field  of  another  be  is  liable  in  trespass.  Adams  v. 
McKinney,  Add.  Uep.  268. 

If  cattle  on  unfenoed  land  go  across  it  to  the  un- 
fenced  land  of  another  the  owner  of  the  cattle  can 
drive  them  back  again  over  the  same  premises. 
The  rule  of  law  in  luwa  is  that  cattle  may  go  upon 
unfenoed  land  of  others.  Camp  v.  Flaherty,  28 
Iowa,  620. 

The  owner  of  cattle  is  not  liable  for  damages 
committed  by  them  where  they  were  driven  on 
plaintitr*8  premises  by  a  third  party  without  the 
knowledjie  or  consent  of  the  owner.  Hartford  v. 
Brady,  114  Mass.  466. 19  Am.  Rep.  377. 

In  this  case  the  oattle  were  being  driven  alnng 
the  highway  and  entering  the  land  of  one  party 
were  driven  by  him  on  the  land  of  another. 

See  subhead,  ''From  the  highway,*'  sttprcL 

If  sheep  strayed  on  unenclosKd  land,  or  were 
driven  there  for  pasturage  and  not  maliciously,  the 
owner  of  them  is  not  liable  for  damage^  in  Mon- 
tana, as  Mont.  Comp.  Stat.,  &rh  div.,  6  1119,  subject- 
ing owners  of  animals  to  liability  for  damage  by 
breaking  through  a  lawful  fence,  negatives  theli* 
ability  of  the  owner  for  their  being  at  large.  Fant 
V.  Lyman,  9  Mont,  61.  See  also  Logan  v.  Gedney, 
88  CaJ.  679;  Bileu  v.  Paisley,  4  L.  R.  A.  840, 18  Or.  47. 

IjoeH  of  division  fences. 

The  general  rule  is  that  each  adjoining  owner  Is 
liable  to  the  other  for  damages  by  his  stock,  where 
there  is  no  division  or  apportionment  of  a  partition 
fence  by  assignment,  prescription,  agreement,  or 
statute. 

Parsons,  Ch,  J.,  in  Bust  v.  Low,  6  Mass.  94,  makes 
the  following  deductions  which  have  been  largely 
quoted,  commended,  and  followed: 

'*1.  One  is  not  obliged  to  fence  against  adjoining 
landowners  except  by  prescription. 

''2.  Where  he  is  so  compelled  he  need  not  fence 
against  cattle  of  other  than  adjoining  neighbor. 

"3.  A  man  is  obliged  to  keep  bis  cattle  at  home 
though  not  bound  to  fence  against  his  neighbor. 

"4.  The  obligation  of  Joining  tenants  reets  on 
statutes. 

''5.  An  assignment  pursuant  to  statute  imposes 
the  same  duty  as  prescription. 

*'6.  Where  there  Is  no  prescription  or  agreement 
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certain  municipalities  and  political  subdi- 
yisions  of  the  state,  will  be  unnecessary.  It 
vill  be  found  that  they  recognize  the  law  to 
be  as  held  in  the  cases  mentioned,  and  that 
acts  of  the  legislature  authorizing  the  re- 
straining of  domestic  animals  from  running 
at  large  in  such  municipalities  and  subdi- 
yisions  formed  exceptions  to  the  general  rule 
and  policy  of  the  state. 

But  by  the  statute  now  in  force  (Rey. 
Stat.  chap.  8),  passed  in  1874,  which  is,  in 
effect,  sections  1  and  2  of  the  Act  of  1873, 
(rewritten,)  a  radical  change  was  made.  Of 
the  causes  producing  the  rapid  deyelopment 
of  the  state,  nothing  need  be  said ;  but  it  is 
a  matter  of  common  knowledge  that  at  the 
time  of  the  passage  of  the  present  statute, 
and  long  prior  to  that  date,  if  there  was  ya- 
cant  land  upon  which  cattle  at  laree  might 
graze,  it  was  not,  as  a  rule,  to  be  found  upon 
ihe  prairies,  but  in  the  poorer  and  timbered 


portions  of  the  state,  and  there  in  only  com- 
paratiyely  small,  and  constantly  decreasing, 
quantities.  The  conditions  and  circum- 
stances of  the  country  and  people  had  radi- 
cally changed  since  the  decision  of  the  iSeelep 
y.  Peters  case,  and  the  reasons  for  rejecting 
the  rule  of  the  common  law,  so  far  as  its  ex- 
clusion was  based  upon  the  physical  condi- 
tion of  the  state,  and  the  needs  and  habits  of 
the  people,  had  ceased  to  exist.  It  cannot  be 
doubted  that  it  was  in  yiew  of  these  changed 
conditions,  and,  it  may  be  presumed,  in  yiew 
of  the  holding  in  Beaden  y.  Rust,  that  the 
legislation  of  1874  upon  the  subject  was 
enacted.  Section  1  of  the  Act  of  1874  im- 
poses a  penalty  upon  any  person  suffering  or 
permitting  domestic  animals  to  run  at  lar^e 
within  the  state,  except  when  authorized  as 
in  that  act  proyided.  Section  2  proyides  for 
submitting  the  question  of  permitting  ani- 
mals to  run  at  large  to  a  yote  of  the  electors 


ttie  statute  only  req  aires  the  tenant  to  fence 
apalnat  cattle  rlerhtfully  on  adJolnlDsr  land.** 

He  corrects  a  citation  which  is  often  misquoted 
aod  Bays  Jenk.  4,  Gent.  Ga.  6,  from  Fitz.  Abr.  Bar. 
168,  a?  to  38  Hen.  V L,  fflyes  the  correct  translation: 
**ir  A.  has  green  acre  adjoining  his  oirn  close  black 
acre  which  A.  ought  to  fence  against,  if  B*s  cattle 
go  from  bis  black  acre  to  A*8  white  acre,  and  then 
to  A'B  greeo  acre,  this  Is  no  trespasa  because  A.  did 
not  fence  bis  white  acre  against  B*b  black  acre.*' 

"If  A.  be  boand  to  enclose  against  B.  and  B. 
•gainst  C.  and  beasts  escape  outof  G*s  land  into  B*s 
land,  and  bence  into  the  land  of  A.,  in  this  case  A. 
shall  not  baye  trespass  against  C.  But  if  A.  be 
bound  to  enclose  against  R  and  B*s  beast  escape 
into  A's  laocU  and  thence  Into  tbe  land  of  one  D.  a 
Etninger,  then  D.  shall  baye  trespass  and  B.  be  put 
toaeurfdclaudendaagainstA."  F.  N.B.128.  Yin. 
Abr.  title  Fence, 

'*If  A.  has  land  on  one  side  uf  a  yery  large  Held,  and 
GUfrht  to  fence  against  It:  and  B.  has  laud  on  tbe 
other  side,  and  ought  to  fence  against  it;  if  the 
beasts  of  A.  enter  into  the  Held,  and  thence  into  tbe 
cloee  of  B.  and  for  default  of  tbe  fence  of  B.  yet  B. 
mBy  h&ve  trespass  against  A.  and  so  vice  vena.'** 
Br.  Curia  Claud.  pL  8;  Yin.  Abr.  title  Fence. 

Where  A.  B.  and  G.  adjoin  each  other  In  tbat  or- 
der, A.  can  recoyer  in  trespass  for  damages  from 
Cs  sheep,  and  A.  is  not  bound  to  fence  against 
them,  and  not  being  an  adjoining  proprietor  to  G. 
tbe  statutes  in  regard  to  fences  do  not  apply. 
Wilder  V.  Wilder,  88  Vt.  678. 

Ic  an  action  of  repleyin  for  holding  cattle  it  was 
nid  that  each  adjoining  owner  la  liable  for  dam- 
if&  from  his  cattle  on  lands  of  the  other,  where 
neither  Is  nnder  obligation  to  fence.  Churchill  y. 
ETane,  1  Taunt.  629. 

Bacb  adjoining  land  proprietor  Is  bound  to  keep 
bis  cattle  on  bis  own  land  at  bis  peril,  where  there 
bas  been  no  statutory  assignment  of  a  partition 
fence  between  the  parties.  Myers  v.  Dodd,  9  Ind. 
2B0. 68  Am.  Dec.  6S4;  Bradbury  y.  Gilford*  58  Me.  99. 

Tbe  adjoining  proprietors  are  remitted  to  their 
common-law  rights  and  obligations  to  keep  their 
cattle  on  their  own  land  where  there  never  was  any 
dlTlsion  fence  located  by  viewers  or  by  agreement, 
and  the  failure  of  one  party  to  fence  Is  no  defense 
Id  an  action  for  damages  from  cattle  of  adjoining 

owner.  Angell  y.  HUl,  45  N.  Y.  S.  R.  83. 

Where  there  Is  no  prescription,  agreement*  stat- 

nte.  or  assignment,  of  diyision  fence  no  tenant  is 
bound  to  fence  against  an  adjoining  close;  but  in 

iucb  case,  there  being  no  fence,  each  owner  Is 

tioond  at  hfs  peril  to  keep  his  cattle  on  bis  own 

cloie.  Thayer  y.  Arnold,  4  Met.  689;  Goooh  y. 
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Stephenson,  13  Me.  871;  Eastman  y.  Rice,  14  Me.  419; 
Little  V.  Latbrop,  5  Me.  866;  Knoz  y.  Tucker,  48 
Me.  873, 77  Am.  I>ea  238w 

In  Maine  if  there  Is  no  obligatory  division  fence 
between  adjoining  landowners,  each  must  keep  bis 
oattie  on  his  own  land.  Sturtevant  y.  Merrill,  88 
Me.  62. 

Tbe  rule  of  the  common  law  pr«»vall8  where  stock 
enters  from  adjoining  fields  and  the  fence  is  not  a 
division  fence  under  tbe  statute,  and  the  owner  of 
hogs  Is  liable  in  damages  in  such  a  case  for  not  re- 
straining them  on  his  own  land.  MoBride  v.  Lynd« 
55I11.4U. 

Where  wheat  has  been  sown  In  a  field  and  not 
separated  by  a  fence  from  the  remainder  of  the 
field,  the  owner  of  the  wheat  may  recover  for  dam- 
ages thereto  by  oattie  kept  by  another  on  the 
other  part  of  the  farm,  as  adjoining  owners  are 
equally  bound  to  maintain  a  partition  fence,  and 
where  neither  does  the  common-law  rul<^  of  liabil- 
ity applies.    Stephenson  v.  Elliott,  2  Ind.  App.  233. 

In  replevin  for  holding  cattle  it  was  said  that  the 
Michigan  Act  March  17, 1847,  providing  for  no  dam* 
ages  from  beasts  unless  they  are  prohibited  by  the 
towfishlp  from  being  at  large  except  wbero  the 
land  is  enclosed  with  a  lawful  fence,  applies  only 
to  exterior  fences  and  an  adjoining  landowner  is 
liable  to  tbe  other  for  trespass  from  his  cattle 
where  there  is  no  partition  fence.  Johnson  y. 
Wing,  8  Mich.  163. 

Where  no  division  is  made  of  a  partition  fence  as 
is  contemplated  by  statute,  and  the  part  and  share 
of  each  remains  undeflnedL,  tbe  common  law  pre- 
vails, and  the  owner  of  cattle  is  liable  for  their 
trespass  on  tbe  land  of  the  other.  Goxe  v.  RobOina, 
9  N.  J.  L.  477. 

Tbe  owner  of  stock  willfully  allowing  it  to  run 
at  large  in  a  field  enclosed  In  common  with  that  of 
an  adjoining  proprietor.  Is  liable  to  him  in  damages 
for  injuries  to  his  crops,  and  it  is  nu  defense  that 
the  outside  fence  was  not  a  lawful  fence.  Broad* 
well  y.  Wilcox,  88  Iowa,  668,  9A  Am.  Dec.  404. 

Where  land  is  enclosed  In  common,  by  agree- 
ment, this  releases  each  party  from  obligation  to 
build  a  partition  fence,  and  each  Is  liable  to  the 
other  for  damages  from  his  cattle.  Winters  v. 
Jacobs,  28  Iowa,  115;  Montgomery  v.  Handy,  68 
Miss.  43;  Milligan  v.  Wehinger.  68  Pa.  235. 

Where  two  owners  of  adjoining  lands  fence  their 
land  in  common,  but  have  no  partition  fence,  the 
owner  of  each  tract  is  liable  for  trespasses  commit- 
ted by  bis  cattle  on  tbe  o therms  land.  Ba ker  v.  Rob- 
bins,  9  Kan.  SIX?;  Markln  v.  Priddy,  40  Kan.  684^ 
overruling  Markln  v.  Priddy,  88  Kan.  4fi3;  O'Riley 
y.  Diss,  41  Mo.  App.  184. 
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of  tbe  county.  Section  8  relates  to  the  form 
of  the  ballot,  manner  of  voting,  and  canvass- 
ini?  and  return  of  the  votes.  Section  4  pro- 
Tides  :  "  If  a  majority  of  all  votes  cast  in  the 
county  at  such  election  shall  be  for  domestic 
animals,  or  any  species  thereof,  running  at 
large,  it  shall  be  lawful  in  such  county,  for 
domestic  animals,  or  such  species  thereof,  to 
run  at  large :  provided,  that  if  at  any  such 
election  the  vote  in  any  precinct  in  counties 
not  under  township  organization,  or  in  any 
town  in , counties  under  township  organiza- 
tion, or  in  any  incorporated  city,  villaffe, 
or  town  in  any  county,  shall  be  against  do- 
mestic animals,  or  any  species  thereof,  run- 
ing  at  large,  it  shall  not  be  lawful  for  such 
animals  to  run  at  large  in  such  precinct  or 
town,  or  incorporated  city,  village,  or  town. " 
Section  6  provides  that,  in  any  county 
wherein  animals  are  allowed  to  run  at  lar^ 
pursuant  to  a  vote  theretofore  had,  on  peti- 


tion, etc.,  being  filed  with  the  county  clerk, 
a  vote  may  be  taken  in  any  incorporated  city 
or  village,  precinct  or  town,  under  the  act, 
and,  if  a  majority  of  the  votes  cast  shall  be 
against  animals  running  at  large,  then  it 
shall  not  be  lawful  for  them  to  run  at  large 
in  such  city,  village,  precinct,  or  town. 
Section  6  provides  that  the  act  ^all  not  be 
construed  so  as  to  prohibit  Uie  running  at 
large  of  domestic  animals  in  any  county, 
precinct,  or  town,  incorporated  city  or  vil- 
lage, **  where  the  same  is  allowed  pursuant 
to  any  election  held  by  virtue  of  any  law  in 
force  at  the  time  this  act  shall  take  effect." 
Vogt  V.  Dunletf,  97  111.  424. 

Construing  these  provisions  together,  it  is 
manifest,  we  think,  that  the  legislature  in- 
tended that  only  as  the  result  of  an  election 
at  which  the  question  had  been  submitted 
under  the  provisions  of  this,  or  some  prior 
statute  authorizing  it,  can  domestic  animals 


The  common  law  bUJI  prevails  In  Missouri  as  to 
■ucta  fences  when  not  cbaafred  by  prescription  or 
ainreement,  and  the  owner  of  stocJc  is  liable  for 
tresp&flBea  by  the  same  on  Jiis  adjoininar  neighbor. 
O'Riley  v.  Diss,  supra. 

But  in  Texas  where  unenclosed  land  of  adjoining 
owners  is  enclosed  by  a  general  enclosure  of  sur- 
roundin?  owners,  one  of  such  adjoinincr  owners  is 
not  liable  to  tbe  other  for  trespass  of  his  cattle  on 
account  of  not  bavinfr  a  division  fence.  The  rule 
of  common  law  requiring  the  owner  of  cattle  to 
confine  them  on  his  land  does  not  prevail  in  Texas. 
Pace  V.  Potter,  85  Tex.  473.  See  Davis  v.  Davis,  70 
Tex.l23w 

And  where  adjoiningr  lands  which  have  once  be- 
longed to  different  persons,  one  of  whom  was 
bound  to  repair  the  fences  between  the  two,  after- 
wards become  the  property  of  the  same  person,  the 
pre- existing  oblifration  to  repair  the  fences  is  de- 
stroyed by  the  unity  of  ownership.  Boyle  v.  Tam- 
lyn,  6  Bam.  &  C.  830. 

BemowA  of  dioteton  fene», 

'  A  person  who  sows  a  crop  after  tbe  fence  protect- 
ing tbe  land  has  been  removed  cannot  recover  for 
damages  to  his  crop  by  cattle.  (It  does  not  appear 
wbose  fence  was  removed  by  the  defendant,  but  it 
was  a  division  fence,  and  it  does  not  appear  whose 
cattle  damaged  the  crop.)  Hassa  v.  Junger,  15 
Wis.  598. 

Where  there  is  an  inner  and  outer  fence  in  a  field 
a  party  who  has  not  the  exclusive  right  therein 
cannot  remove  the  inner  fence  and  expose  bis 
crops  without  suffering  the  consequences  of  the 
damages.  Buckmaster  v.  Cool,  12  IIL  78.  See 
llcCormIck  v.  Tate,  infra. 

A  partition  fence  cannot  be  removed  until  the 
parties  interested  in  its  remaining  are  notified. 
HcCormick  v.  Tate,  20  HI.  334. 

This  case  approves  Buckmaster  v.  Oool,  supra, 
which  seems  to  oppose  SeeJey  v.  Peters,  10  Dl.  180, 
but  Buckmaster  v.  Cool  limits  and  qualifies  the 
other  to  stock  on  the  highway  and  commons  and 
leaves  the  common  law  applicable  to  inside  fences. 

A  party  wrongfully  removing  a  division  fence  is 
liable  to  tbe  adjoining  owner  for  damages  done  by 
cattle  in  consequence  thereof.  Deimel  v.  Obert,  20 
IiLApp.557. 

A  party  removing  a  partition  fence  without  giv- 
ing  tbe  three  months*  notice  required  by  statute  is 
liable  for  damages  sustained  thereby  to  tbe  crops. 
Biobardson  v.  M'Dougall,  11  Wend.  4A. 

No  recovery  can  be  bad  in  trespass  qu.  cL  fr,  for 
damages  to  crops  by  cattle,  caused  by  the  removal 
of  a  fence,  without  showing  how  it  was  erected  or  | 
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that  defendant's  cattle  tiespassed.    Richardson  v. 
Milbum,  11  Md.  8«IK 

Damages  for  loss  of  crop  may  be  reoovered  in  an 
action  of  trespass  Viet  armia  for  removing  a  fenoe. 
Hardin  v.  Kennedy,  2  MoCord,  L.  277. 

If  one  proprietor  of  a  line  fence  take  down  a 
portion  and  notify  tbe  other  to  remove  bis  cattle 
which  be  neglects  to  do,  but  shortly  afterwards  re- 
moves the  remainder  of  the  fence,  he  is  liable  for 
a  subsequent  trespass  by  bis  cattle  on  tbe  other's 
land.   Van  Slyck  v.  Snell,  6  Lana  2W. 

Where  the  defendant  built  his  fence  near  the 
line  on  his  own  land  and  removed  part  of  a  line 
fence  leaving  a  gap  in  plaintiff's  field,  it  was  tbe 
duty  of  the  plaintiff  to  protect  bts  crops  in  a  rea- 
sonable time  otherwise  tbe  defendant  would  not 
be  liable.    Smith  v.  Johnson.  76  Pa.  19L 

Dtfects  in  part4tion  fenee. 

An  action  either  of  case  or  trespass  lies  if  the 
cattle  of  an  adjoining  owner  trespassed  on  tbe 
other,  where  it  was  tbe  duty  of  tbe  owner  of  the 
cattle  to  fence.    Star  v.  Rookcsby,  1  Salk.  835. 

This  liability  exists  although  tbe  trespass  is  due 
to  a  breach  in  the  fence  made  in  the  night-time  by 
some  party  unknown.  Kron  v.  Klrkendall,  1  AJb. 
L.  J.  238. 

Where  horses  break  through  defendant's  portion 
of  a  division  fence  which  is  defective,  a  recovei7 
may  be  had  although  plaintiff's  part  of  such  fence 
is  also  defective.    Ozbum  v.  Adams,  70  111.  SOI. 

A  person  is  not  liable  for  cattle  not  under  his 
control  passing  through  bis  land  on  to  that  of  An- 
other.   Cook  V.  Morea,  83  Ind.  497. 

The  Michigan  Laws,  1861,  p.  281.  providing  that 
damages  shall  not  be  recovered  for  trespass  by  a 
beast  where  tbe  partition  fences  are  lawful,  does 
not  apply  unless  the  adjoining  proprietor  improves 
his  land,  nor  unless  a  portion  of  the  division  fenoe 
has  been  assigned  to  him  to  keep  it  in  repair.  The 
mere  fact  of  an  insufScient  fence  between  adjoin- 
ing premises  will  not  bar  a  recovery  as  one  ad- 
joining owner  is  not  bound  to  keep  up  tbe  fence 
unless  apportioned.  Ayleswortb  v.  Herrington,  17 
Mich.  417. 

The  owner  of  land  who  fails  to  perform  his  duty 
in  keeping  up  his  share  of  a  division  fence,  cannot 
recover  in  trespass  for  damages  done  by  trespass* 
ing  animals  resulting  therefrom.  Webber  v.  Clos- 
son,  86  Me.  26;  D'Arcy  v.  Miller,  86  111.  102,  29  Am. 
Rep.  11;  Kangler  v.  McCreight,  27  Pa.  95;  Phelps  v. 
Cousins,  29  Ohio  St.  185;  Northoott  v.  Smith,  4  Ohio 
C.  Ct.  Rep.  665;  Shepherd  v.  Hees,  12  Johns.  488; 
Roach  V.  Lawrence,  66  Wis.  478;  Keenan  v.  Cava- 
naugh,  44  Vt.  268;  Studwell  v.  Bitch,  14  Conn.  282; 
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lawfully  be  at  large  within  this  state.  Prior 
to  the  passage  of  this  law.  as  we  have  seen, 
the  territory  in  which  they  were  prohibited 
from  running  at  large  was  an  exception  out 
of  the  genersLi  rule.  By  this  statute  that  rule 
was  abrogated,  and  the  general  rule  of  law 
establish^  that  animals  could  not  lawfully 
be  at  large  within  the  state  except  within 
such  political  subdivisions  as  the  people,  by 
an  affirmative  vote,  had  formally  expressed 
their  desire  that  such  animals  should  be  per- 
mitted to  run  at  large.  All  other  running 
at  large  of  stock  upon  the  highways  or  com- 
mons, or  upon  the  land  of  others  than  the 
owner,  without  license,  is  made  unlawful. 
IlDdoubtedly,  as  suggested,  in  proceeding 
under  the  first  section  of  the  act,  it  will  1>e 
necessary  to  show  that  the  stock  was  at  large 
by  the  permission  or  through  the  fault  of  the 
owner.  To  impose  the  penalty  therein  pre- 
scribed, some  guilty  intention  to  violate  the 


law,  or  willful  neglect  of  the  duty  Imposed, 
must  be  shown.  Case  v.  IlaUy  21  111.  682; 
Kinder  v.  OilUspie,  68  111.  88.  But  this  doe* 
not  affect  the  question  being  considered. 
The  stock  at  large,  with  or  without  the 
knowledge  or  consent  of  the  owner,  is  unlaw- 
fully and  wrongfully  at  large,  unless,  by  an 
affirmative  vote,  the  county,  city  or  village, 
precinct  or  town,  has  been  excepted  out  of 
the  general  rule  and  policy  of  the  state.  It 
is  thus  seen  that  every  reason  assigned  in 
former  decisions  for  the  exclusion  of  the 
common-law  rule  has  ceased  to  exist.  The 
effect  of  the  Act  of  1874  was  to  remove  every 
impediment  found  by  the  court  to  exist  in 
Headen  v.  Rusi,  tupra,  to  the  adopting  of 
the  common-law  rule  in  this  state.  If  the 
principle  of  the  common  law  requiring  the 
owner  of  cattle  to  keep  them  on  his  own  land 
at  his  peril,  which  is  based  upon  that  other 
principle  lying  at  the  foundation  of  the  right 


Tork  V.  Davis,  11 N.  H.  241;  Cowles  v.  Balzer,  47 
Barb.  S6S;  Br.  Tregpaa,  pi.  129,  cithiff  19  Hen.  V  [.  83. 

If  bis  part  of  a  partition  fence  la  out  of  repair  the 
Id  jured  party  must  show  that  this  was  not  the  prox- 
imate cause  of  the  trespass.  Phelps  v.  CousIds, 
and  Northcott  v.  SmUtb,  supra. 

Under  N.  Y.  Laws  IfiSS.  p.  268.  provldlnsr  that  If 
aoj  person  liable  to  contribute  to  a  division  fence 
staftl]  nefflect  to  make  bis  portion,  be  shall  not  re- 
eoTer  damajpea  Incurred,  means  Incurred  by  his 
negli^eDce  and  the  owner  of  land  damaged  from 
stuck  coming  across  a  boundary  fence  must  show 
that  tbey  entered  where  defendant  was  bound  to 
repair,  io  order  to  recover.  Deyo  v.  Stewart,  4 
Deolo,  101. 

Where  an  owner  of  land  faUed  to  keep  up  his 
Bbare  of  the  division  fence  under  a  parol  agree- 
ment wbich  took  the  place  of  statutory  require- 
meot  as  to  both  maintaining  the  fence,  his  tenant 
could  not  recover  from  the  adjoining  proprietor 
for  damages  caused  by  bis  cattle  In  breaking 
through  that  part  of  the  fence  which  the  landlord 
▼as  required  to  maintain.  Baynea  v.  Chastain,  68 
Ind.  3f78. 

If  cattle  cross  a  fence  where  it  Is  the  plaintlff^s 
doty  to  keep  it  in.  repair,  the  defendant  Is  .not  li- 
able for  damages  done  by  such  cattle,  unless  the 
fence  Is  such  as  good  husbandmen  generally 
keep,  BlDce  under  Indiana  1  Rev.  Btat.  1B76,  pr498, 
a  lawful  partition  fence  should  be  such  as  to  en- 
cloee  and  restrain  sheep,  unleas  by  mutual  consent 
tbey  agree  to  build  one  to  restrain  horses,  mules, 
or  cattle,  and  under  Indiana  Stat.,  1  Gavin  ft  Hord, 
1>.  843,  each  shall  maintain  equally  partition  fences 
unless  otherwise  specially  agreed.  Hlnsbaw  v. 
Gilpin,  M  Ind.  118. 

A  person  turning  his  cattle  in  his  field  when  the 
diviston  fence  of  an  adjoining  owner  is  insu£Bclent. 
is  not  liable  for  damages  under  Vermont  Bev. 
Laws,  I  8184,  providing  that  a  person  bound  to 
support  bis  part  of  a  division  fence  Is  liable  for 
damages  to  the  adjoining  owner  for  escape  of 
stock.   Eddy  V.  Kinney,  eo  Vt.  664. 

Id  an  action  of  replevm  for  cattle  held  by  the 
owner  of  land.  It  was  said  that  the  entry  through 
a  partition  fence  which  It  waa  the  duty  of  the  own- 
er of  tbe  land  to  repair  would  not  justify  holding 
the  cattle.    Akers  v.  George,  61  HL  876. 

The  fact  that  stock  was  prohibited  from  running 
at  large  In  a  county  will  not  relieve  tbe  landowner 
from  bis  doty  to  maintain  a  partition  fence  under 
Iowa  Gode,  8 1.506.  and  §  1448,  providing  that  where 

any  one  la  injured  by  any  domestic  animal  he 
may  recover  his  damages,  but  If  they  were  law- 

f nlly  on  adjoining  land  and  escaped  by  negligence 

22LR.A, 


of  the  party  injured  In  falling  to  repair  Us  fence, 
he  cannot  recover.    Duffees  v.  Judd,  48  Iowa,  286. 

Under  Ky.  My.  Sup.  872,  regulating  division 
fences,  an  adjoining  owner  cannot  recover  for 
damages  from  the  cattle  of  tbe  other  unless  the- 
fence  through  which  stock  entered  was  a  lawful 
one  or  was  a  division  fence  between  tbe.  parties. 
Wills  V.  Walters,  6  Busb,  851. 

But  where  a  cow  escaped  through  an  Insufficient 
division  fence  and  a  gate  was  left  open  by  the  de- 
fendant by  reason  whereof  she  strayed  on  the  rail- 
road track  and  was  killed,  both  parties  being  alike 
bound  to  keep  up  the  division  fence,  tbe  defend- 
ant could  not  plead  the  phdntlff^s  failure  to  repair 
as  contributory  negligence.  Pitzner  v.  Sbinulck, 
41  Wis.  676. 

The  occupier  of  land  owning  cattle,  and  not  tho 
owner  of  the  land.  Is  liable  for  the  damages  caused 
by  bis  cattle  trespassing  over  a  partition  fence 
which  Is  not  divided  as  to  having  It  kept  up  and 
maintained.  But  if  the  owner  of  the  land  has  tbe 
custody  and  care  of  cattle  belonging  to  another  he 
will  be  liable.    Tewksbury  v.  Bucklin,  7  N.  H.  518. 

An  action  on  the  case  for  not  repairing  fences, 
whereby  another  is  damaged,  can  only  be  main- 
tained against  the  occupier  and  not  against  the 
landlord  who  is  not  In  possession.  Cheetham  v. 
Hampson,  4  T.  R.  818. 

JAcLbQUyjor  trespam  of  Block  of  third  party. 

It  seems  that  the  owners  of  stock  are  only  liable 
for  the  trespass  of  their  own  cattle,  and  are  not 
liable  for  the  treapaas  of  stock  owned  by  a  third 
party  tmleas  such  stock  Is  held  in  common  and  con- 
trolled m  common  or  held  by  another  as  agister; 
which  see,  under  subhead—'^As  between  owner  and 
keeper." 

A  Joint  action  for  trespass  from  stock  cannot  be 
maintained  against  several  owners  of  such  stock. 
Cogswell  V.  Murphy,  46  Iowa.  44. 

But  where  animals  owned  jointly  by  two  persons 
trespass  on  the  land  of  another  the  defendantB  are 
prima  facie  jointly  liable.  Sickles  v.  Gould,  61 
How.  Pr.  28. 

And  where  cattle  were  **kept*'  upon  a  farm  and 
three  persons  owned  and  ^'cultivated**  the  farm  In 
''common**  and  each  owned  oertam  of  the  trespass- 
ing cattle,  they  may  be  sued  jointly  In  an  action 
for  trespass  committed  by  tbcm  In  common.  Jack 
V.  Hudnall.  25  Ohio  St.  256, 18  Am.  Rep.  298. 

The  obligation  of  an  adjacent  owner  for  damages 
from  stock  does  not  apply  to  stock  that  does  not 
belong  to  him  passing  through  his  farm.  In  such  a 
case  tbe  owner  of  the  stock  is  liable.  Little  y.Mo- 
Guire,  43  Iowa.  447. 
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to  poaness  and  enjoy  property  in  civilized 
society,  ^'that  each  shAU  so  use  his  own  as 
not  to  inflict  injury  upon  another,"  was  in 
conflict  with  the  legislation  of  the  state,  or 
opposed  to  its  legislative  policy  prior  to  the 
Act  of  1874,  it  cannot  be  said  to  be  in  con- 
flict with,  or  opposed  to,  the  policy  of  that 
law  whidi  makes  the  running  at  large  of 
block  unlawful, — the  rule  and  policy  of  the 
state.  The  principle  of  the  common  law  is 
in  harmony  with  existing  statutes,  and,  as  we 
have  seen,  applicable  to  the  habits,  circum- 
stances, and  conditions  of  the  people.  It  is 
fairly  to  be  presumed  that  this  legislation 
was  induced  by  the  changed  condition  of  the 
circumstances.  The  court  had,  just  previous 
to  the  passage  of  the  present  law,  which  is 
sections  1  and  2  of  the  Act  of  1872,  (re- 
written,) while  recognizing  this  change  in 
the  physical  conditions  of  the  state  and  the 
habits  of  its  people,  declined  to  recede  from 


the  doctrine  of  Seeley  ▼.  Pelert,  because  of 
the  legislative  policy  of  the  state.  And  find- 
ing, as  we  do,  that  the  legislature,  by  the 
act,  removes  the  impediment  found  in  Ueadei^ 
V.  Ru%t  to  exist  to  the  adopting  of  the  com* 
mon-law  principle,  it  is  to  be  presumed  thai 
the  purpose  was  to  render  the  principle  ap- 
plicable. We  are  of  opinion  that  the  effect 
has  been  that,  by  virtue  of  the  statute  adopt- 
ing the  common  law,  this  principle  has  l)e- 
come  the  rule  of  decision  in  this  state.  That 
this  was  the  intention  of  the  legislature,  is, 
we  think,  further  evinced  by  the  contemno- 
raneous  legislation.  At  the  same  session 
of  the  legislature  section  20,  chap.  54, 
(**  Fences, ")  was  passed  in  lieu  of  section 
15.  chap.  61,  of  the  Revised  Statutes  of  1845. 
After  re-enacting,  in  substance,  the  original 
section,  providing  for  the  recovery  of  dam- 
ages done  by  domestic  animals  breaking  into 
enclosures,  the  fence  being  good  and  siiffl- 


An  action  lies  against  one  partj  alone  where  bis 
cattle  trespass  with  oatUe  of  others.  Brady  v.  Ball, 
U  Ind.  817. 

Where  the  damages  to  crops  are  caused  by  sev- 
eral lots  of  cattle  and  the  amount  done  by  those  of 
separate  owners  cannot  be  dtstinguished,  the  dam- 
ages may  be  apportioned.  Powers  v.  Kindt,  \A 
Kan.  74. 

Each  owner  of  cattlA  is  only  liable  for  the  dam- 
age done  by  his,  where  cattle  of  several  parties 
trespass  together.  Partenheimer  v.  Van  Order,  20 
Barb.  479. 

Damages  from  cattle  of  a  third  party  after  the 
original  entry  and  trespass  by  cattle  of  another, 
cannot  be  recovered  In  an  action  against  the  lat- 
ter, for  the  destruction  of  fences,  gitdn,  and  herb- 
age.   Berry  v.  San  Francisco  &  N.  P.  B.  Co.  50  CaL 
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The  owner  of  cattle  is  not  liable  in  trespass,  for 
damatf-es  made  by  cattle  of  others  entering  through 
the  breach  made  by  his  cattle,  unless  under  his 
control.    Durham  v.  Goodwin,  64  IlL  468. 

Trespass  is  not  the  proper  remedy  for  damages  to 
crops  by  cattle  of  third  parties  where  such  damage 
occurred  through  failure  of  the  defendant  to  put 
up  a  fence.    Crawford  v.  Hughes,  8  J.  J.  Marsh.  433. 

Ab  between  owner  and  keeper. 

It  seems  that  at  common  law  the  owner  of  cattle 
was  not  liable  for  trespass  by  them  while  the  cattle 
were  in  the  hands  of  an  a^rister.  It  Is  believed  that 
the  cases  holding  contra  arose  from  a  mistake  in 
the  translation  of  the  earliest  cases.  The  prepon- 
derance of  authority  now  seems  to  be  that  the 
owner  is  not  liable  when  the  stock  is  in  the  hands 
of  the  agister  but  that  the  agister  is  liable. 

In  Rossell  v.  Cottom,  81  Pa.  626,  it  is  held  that  an 
owner  of  cattle  is  not  liable  for  trespass  committed 
by  them  while  in  charge  of  an  agister,  and  it  is  said 
that  neither  Dawtry  v.  Huggins,  Clayton,  88,  Trials 
per  Pais,  201,  nor  Bateman*s  Case,  referred  to  in 
Dawtry  v.  Huggins,  holds  that  either  the  owner  or 
agister  is  liable. 

As  Dawtry  v.  Huggins  is  recognized  as  the  lead- 
ing case  and  Is  cited  so  frequently  and  has  been 
so  often  incorrectly  translated  the  following  re- 
view of  that  case  taken  from  Bossell  y.  Cottom, 
aupra,  will  be  of  value: 

'-  It  is  said  in  1  Esp.  N.  P.  887,  title,  TreepoBS,  that 
*he  who  has  the  care,  custody,  or  possession  of  the 
cattle  who  do  the  damaire,  is  liable  to  this  action;* 
and  adds,  *as  if  agisted  cattle  break  into  another*s 
land,  the  agister  is  liable  to  the  damages.  So  if 
the  hogs  of  A.  were  put  Into  the  yard  of  B.  and 
they  break  into  C*B  land,  action  lies  against  B.  even 
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though  A*B  servant  watches  them,  and  so  the  own. 
er  had  a  special  possession;*  Dawtry  v.  Huggins. 
Clayton,  33,  Trials  per  Pais,  201.  In  2  Rolle,  Abr. 
64ft,  it  is  laid  down  in  one  case,  that  If  the  beasts  of 
A.  agisted  by  B.  trespass  on  the  close  of  C.  It  is  in 
the  election  of  C.  to  bring  trespass  a«rainst  A.  or  B. 
This  Is  cited  in  Bacon*s  Abridgment,  ^8  (Bouvier, 
ed.),  and  is  immediately  succeeded  by  a  reference 
to  the  case  In  Clayton  as  follows:  *  But  it  Is  laid 
down  in  another  case,  that  an  action  in  such  case 
lies  only  against  the  agister  of  the  beast.*  Bate- 
man^s  Case,  Clayton,  83.  This  is  an  error  on  the 
part  of  the  author;  Bateman*s  Case,  is  not  report- 
ed In  Clayton,  it  is  referred  to  in  the  case  of  Dawtry 
V.  Huggins.  The  principle,  however,  is  correctly 
stated.  But  in  Saunder*8  on  Pleading  &  Evidence, 
Bateman*9  Case.  Clayton,  83,  is  cited  for  authority, 
that  either  A.  or  B.  the  owner  or  agister,  may  be 
sued  In  trespass.  This  is  also  an  error,  both  as  to 
the  principle  and  name  of  the  case.  Dawtry  ▼. 
flugglns  is  the  case  reported  In  Clayton,  83.  and  Is 
as  follows:  '  It  was  ruled  upon  an  evidence  If  A. 
hath  the  custody  of  the  goods  of  B.  as  here  it  was 
hoggs  put  into  the  defendant's  yard;  if  these  do  a 
trespasse  to  the  land  of  C.  adjoynlng,  A.  shall  be 
punished  in  trespasse,  and  this  though  the  owner^s 
servant  did  wait  upon  them;  and  here  it  was  proved 
the  servant  of  A.  did  also  wait  on  them  and  s^^rvo 
thenT.  therefore  they  were  in  his  speciall  possession; 
and  the  like  matter  was  relied  on  in  the  case  of 
Stephen  Bateman  of  Wakefield,  for  agint  cattle.  If 
they  doe  commit  trespasse,  the  owner  of  the  soil 
where,  etc.,  shall  answer  for  that  trespasse.*  York 
Assizes,  1661.  This  case  is  accurately  cited  in  1  Esp. 
N.  P.  eupra.  Neither  Dawtry  v.  Huggins  nor 
Bateman*s  Case  supports  the  doctrine  tbat  either 
the  owner  or  agister  of  cattle  may,  at  the  election  of 
the  injured  party,  be  sued  for  the  trespass  of  agrist* 
ed  cattle.  They  are-authorityto  the  contrary.  The 
case  in  Rolle,  Abr.  646,  refers  to  the  Year  Book,  7 
Hen.  IV.,  which  does  not  sustain  it,  bein^  but  a 
question  of  pleading— whether  a  stranger  to  an 
award  could  plead  it.  There  was  no  Judgment  in 
the  case.** 

An  owner  of  cattle  is  not  liable  in  trespass  for 
damages  to  crops  by  them  whUe  in  the  hands  of  an 
agister  unless  he  selected  a  reckless  and  irreeponsi* 
ble  agister.  Ward  v.  Brown,  64  111.  807, 10  Am.  Hep. 
661;  Ozburn  v.  Adams,  70  Hi.  281. 

And  the  owner  of  cattle  Is  not  liable  to  a  third 
party  for  trespass  by  the  cattle,  where  they  are  In 
the  possession  of  a  tenant  under  a  lease  for  years. 
Atwater  v.  Lowe,  89  Hun,  160. 

The  owner  of  stock  wbo  hires  his  stock  to  past* 
nrein  the  field  of  another  is  not  liable  for  their 
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^ient,  there  was  added :  '"This  section  shall 
not  be  construed  to  require  such  fence  in  or- 
der to  maintain  an  action  for  injuries  done 
by  animals  running  at  large  contrary  to  law." 
And  section  21  of  the  same  chapter  was  also 
added,  which  provides  that  if  any  such  ani- 
mal shall  breaK  into  an  enclosure,  etc.,  ''or 
shall  be  wrongfully  upon  the  premises  of  an- 
other," the  owner  or  occupant  of  such  prem- 
ises may  ti^e  and  keep  such  animal  until  dam- 
ages, with  reasonable  charges  for  keeping, 
are  paid,  etc  The  provisions  clearly  con- 
template that  animals  may  be  running  at 
large  contrary  to  law,  and  wrongfully  upon 
the  iand  of  another  irrespective  of  whether 
•enclosed  or  not.  In  the  case  of  Lu  v.  Burk, 
15  111.  Add.  651,  it  was  held,  as  early  as 
18S4,  that*  the  effect  of  the  Act  of  1874  was 
the  practical  re-enactment  of  tiie  common 
law  principle  and  that  since  the  passage  of 
that  act  any  locality  where  domestic  animals 
are  not  permitted  by  a  vote  taken  under  the 


statute  to  run  at  large,  "every  man  must 
keep  his  cattle  from  his  neighbor's  premises* 
or  respond  in  damages  for  injuries  committed 
by  them."  The  same  rule  is  announced  in 
Birket  v.  WilliamB,  80  111.  App.  451.  Nei- 
ther of  these  cases  came  to  this  court,  and  the 
conclusion  there  reached  would  seem  to  have 
been  acquiesced  in  b^  the  bar  and  people  of 
the  state.  The  question  is  for  the  nrst  time 
presented  to  this  court,  since  the  passage  of 
the  present  laws  relating  to  domestic  ani* 
mals :  and  we  are  of  opinion  that  the  com- 
mon-law rule  has,  since  the  passage  of  that 
act,  been  in  force  in  this  state,  and  that  the 
courts  below  have  therefore  decided  cor- 
rectlv. 

Otiicr  errors  are  assigned,  but,  in  view  of 
the  holding,  they  become  wholly  unimpor- 
tant, and  need  not  be  considered. 

The  judgment  of  the  AppeUate  Court  wiU  b$ 
ajfflrmed, 

Bailajt  Oh.  •/., dissents. 


tiBspaaees  over  a  division  fenoe  that  the  party  in 
charge  of  the  stock  is  bound  to  keep  in  repair. 
Ozbum  V.  Adams,  euprcL 

Tbe  person  in  control  of  cattle  is  liable  for  dam- 
9gn  caused  by  their  trespaasinff.  Kennett  v.  Dur* 
PD,  60  N.  H.  660. 

A  person  havingr  control  of  cattle  on  a  leased 
fMim  is  hable  for  damages  caused  by  their  trespafises 
and  the  fenoe  statutes  of  Vermont  do  not  relieve 
the  owner  of  cattle  from  restraininff  them.  Moul- 
toQ  V.  Moore,  M  Tt.  TOO. 

A  person  havlncr  the  care  and  custody  of  cattle 
is  deemed  the  ''owner**  under  tbe  Coonectfcut 
Statute,  218,  providing-  that  all  damage  done  by 
ca(tle,  horses,  sheep  or  swine,  when  the  fenoe  is 
•ufficlent,  shall  be  paid  by  the  owners  of  them. 
Smith  v.  Jaquea.  SGonn.  630. 

Tbe  owner  in  charge  of  cattle  is  liable  for  dam- 
•geB  done  by  them  on  another's  land,  as  where  a 
«oir  was  turned  out  of  the  pasture  by  a  stranaer 
sad  driven  in  the  direction  of  plain  tf If  *s  close  and 
teimr  left  strayed  upon  it.  Noyes  v.  Oolby,  80  N. 
H.li8. 

But  some  decisions  hold  that  the  owner  is  liable 
for  trespass  by  his  cattle  even  if  they  are  in  the 
control  of  a  third  person.  Thus  in  Massachusetts 
tae  owner  of  land  who  is  damaged  by  cattle  may 
iooli  to  either  the  owner  of  the  cattle  or  the  agister 
haviDg  their  custody  for  damages— and  this  is  not 
altered  by  Masn.  Rev.  8tat.,  chap.  118, 1 4.  providing 
for  damages  from  trespassing  cattle  except  from 


failure  of  injured  party  to  keep  op  his  part  of  the 
division  fence.  Sheridan  v.  Bean,  8  Met.  8S4.  41 
Am.  Dec.  607. 

So  in  New  Hamphsire  the  owner  of  sheep  is  liable 
for  damages  caused  by  them  where  they  strayed 
from  his  pasture  in  the  care  of  his  tenant.  **Thean« 
cient  rule  that  the  injured  party  may,  at  his  eieo- 
tion,  maintain  trespass  against  the  owner  or  his 
bailee,  is  not  so  clearly  devoid  of  modem  reason 
as  to  require  a  decision  that  it  has  ceased  to  exist.** 
Blaisdell  v.  Stone.  60  N.  H.  607. 

And  in  Maine  either  the  agister  or  general  owner 
of  cattle  is  liable  in  trespass  for  damages  done  by 
the  cattle  under  his  charge.  Weymouth  v.  Gile,  78 
Me.  446. 

In  Miwouri  also  It  is  held  that  the  common-law 
liability  of  an  agister  for  damages  done  by  cattle 
in  bis  charge  is  not  repealed  by  Mo.  Rev.  Stat., 
I  BSBii,  making  the  owner  liable  for  damages  where 
cattle  break  through  a  lawful  fence.  Reddick  v. 
Newbum.  70  Mo.  iSS.  See  also  Hartford  v.  Brady, 
114  Mass.  466, 19  Am.  Rep.S77. 

Matters  in  regard  to  **BuiBclency  of  fence  or  d^ 
soription  of  fenoe**  are  not  included  in  this  note 
but  are  treated  In  a  note  to  Clarendon  liind  Invests 
&  Agency  Co.  v.  McClelland,  post,  — . 

This  note  is  not  intended  to  include  certain  other 
matters  somewhat  similar  such  as  the  Herd  law« 
Impounding  cattle,  ^'Holding  cattle  taken  damage 
feasant.**  ''Vicious  animals,**  and  ''Diseased  ani- 
mals.** LT* 


RHODE  ISLAND   SUPREME  COURT. 


STATE  of  Rhode  Island 

e. 

Town  Council  of  SOUTH  KINGSTOWN. 


.B.L. 


..) 


1*  Thejvrisdietionof  aeonrttocompel 
town  ollieera  to  eaU  a  neir  eleetion  for 

a  member  of  the  general  assembly,  as  required  by 
•tatute,  is  not  defeated  by  the  fact  that  each 


house  Is  the  Judge  of  the  electious  anil  qunllQca- 
tlonsof  its  members,  and  that  the  ordering  of  a 
new  election  may  involve  the  question  of  the 
validity  of  a  prior  election. 

8«  BfaAdamiu  is  peculiarly  the  proper 
remedy  to  compel  a  town  council  to  call  a  uew 
election,  as  required  by  statute,  where  a  prior 
election  is  inoperative. 

8.  The  siipreiiie  court  of  Rhode  Island 
holds  it  a  matter  of  common  knowl* 


Ron.~The  power  of  a  court  to  dedde  as  to  the 
vilidity  of  an  election  and  order  a  new  one,  when 
this  question  involves  the  title  to  a  seat  in  the  leg- 
^■^atoie,  it  will  be  seen,  is  decided  in  theabove  case 
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alBrmatlvely,  thereby  revereing  on  rehearing  and 
against  the  dissent  of  one  Judge  the  Urat  deoisioa 
of  the  courtk 
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edg^e  that  there  are  many  Seventh  Day  Baptists, 
so  caUud,  livingr  In  HopklntOQ,  who  observe  Sat. 
urday  as  their  Sabbath. 

4*  An  express  repeal  of  all  acts  Incon- 
■istont  therewith  coataiDed  in  a  statute  amend- 
ing a  general  law  so  as  to  create  an  exception  for 
a  particular  town  does  not  repeal  a  prior  special 
statute,  which  in  etTect  excepted  another  town 
from  such  greneral  law. 

6.  A  statute  providing  for  a  new  elec- 
tion within  ten  days  in  a  town  divided  into  vot> 
ing  districts,  does  not  violate  the  Rhode  Island 
constitution,  providing  for  a  reopening  of  the 
polls  in  case  there  is  no  election,  as  this  applies 
only  to  towns  which  are  not  divided  into  districts. 

6«  The  requirement  of  a  neir  election 
within  ten  days*  in  Pub.  Stat.,  cbap.  710, 8 18, 
does  not  limit  the  power,  but  is  intended  to  in- 
sure its  timely  exercise,  and  must  be  regarded, 
not  as  mandatory,  but  merely  directory,  where 
the  time  named  has  elapsed  without  an  election. 

(Stineas,  J.,  diuenUfrwn  proportion  14 

(April  2S,  1808.) 

PETITION  by  the  attorney- general  for  a 
writ  of  mandamus  to  compel  defendants 
to  order  a  new  election  to  choose  a  senator  and 
representatives  to  the  general  assembly  of  the 
state,  for  the  reason  that  an  election  held  on 
the  first  Wednesday  in  April,  1898,  had 
failed  of  result,  and  that  a  subsequent  elec- 
tion ordered  by  the  council  in  pursuance  of 
the  statutory  requirements  had  also  failed  of 
result,  after  which  the  defendants  had  refused 
to  order  another  election,  as  they  were  re- 
quired to  do  by  the  statutes.  Judgment  for 
petitioner. 

Heard  before  Matteson,  Ch,  J.,  and  Stiness 
and  Douglas,  JJ. 

Mewrs,  Arthur  L,  Broim  and  Charles 
E.  Gorman  for  petitioner. 

Mr,  Benjamin  U*  Bosworth  for  re- 
spondents. 

Per  Cnriani: 

The  court  is  of  the  opinion  that  it  has  no 
Jurisdiction  to  grant  the  writ  prayed  for, 
since  Const.,  artT  4,  t^  6,  provides  that  "each 
house  [of  the  general  assembly]  shall  be  the 
ludge  of  the  elections  and  qualifications  of 
Its  members."  Should  the  court  by  its  writ 
require  the  town  council  to  fix  a  day  for  a 
new  election  beyond  the  ten  days  specified 
in  Pub.  Laws  R.  I.,  chap.  710,^  18,  of  March 
22,  1888.  thereby  impliedly  holding  that  a 
new  election  so  held  would  be  le>;al  and 
binding,  and  an  election  of  senator  and  rep- 
resentative should  then  be  made,  the  senate 
and  house  of  representatives,  being,  under 
the  provisions  of  the  constitution  quoted, 
judges  of  the  elections  and  qualifications  of 
their  respective  members,  might  nevertheless 
determine  that  such  election  was  void,  and 
thereby  render  the  action  of  the  court  nuea- 
tory.  The  court  is  therefore  of  the  opinion 
that  it  is  for  the  general  assembly  to  provide 
m  remedy  for  the  failure  of  the  town  council 
to  call  an  election  for  senator  and  represen- 
tative within  the  oeriod  limited,  and  not  for 
the  court.  Wetdeh  v.  Richinond,  9  R.  I.  128, 
131.  98  Am.  Dec.  873. 
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A  rehearing  was  subsequent Iv  granted  after 
which  on  May  3,  1898,  Douglas,  </.,  on  be- 
half of  the  court,  delivered  the  following 
opinion : 

The  question  of  jurisdiction  lies  at  the 
threshold  of  this  proceeding,  an  I  requires 
careful  consideration.     The  coi  st.tntion  se- 
cures to  the  electors  of  the  several  towns 
the  right  to  choose  annually  their  senators 
and  representatives  in  the  general  assembly. 
When  the  attempt  to  elect  at  the  annual  elec- 
tion meeting  is  unsuccessful,  the  constitu- 
tion, where  its  provisions  are  applicable,  or 
the  statutes  where  it  is  silent,  provide  for 
adjournments  of  the  election  within  certain 
limits.     It  is  alleged  that  the  statute  relat- 
ing to  South  Kingstown  provides  for  succes- 
sive elections  until  a  result  is  reached.     Tho 
town  council  refuse  to  call  a  new  election, 
and  the  first  ground  taken  in  opposition  to 
this  application  is  that,  if  it  is  their  duty 
to  call  such  election,  this  court  has  no  ju- 
risdiction to  ascertain  and  enforce  that  duty. 
This  contention  is  based  upon  the  fact  that 
each  house  of  the  general  assembly  is  the 
judge  of  the  elections  and  qualifications  of 
its  members;  and  it  is  argued  that,  as  the 
legality  or  illegality  of  the  holding  of  tlii^ 
election  itself  may  be  a  controlling  issue  ia 
deciding  upon  the  status  of  a  person  claim- 
ing to  be  elected,  and  so  become  an  issue 
which  the  house  in  which  he  claims  member- 
ship can  alone  decide,  this  court  is  precluded 
from  any  examination  or  decision  of  that 
question.     It  seems  to  us  that  this  reason- 
ing is  fallacious,  and  involves  assumptions 
which  are  subversive  of  the  established  dis- 
tinctions between  the  several  branches  of  the 
government.     In  the  first  place,  it  assumes 
that  the  decision  of  either  house  in  the  gen- 
eral assembly,  acting  under  this  power,  haa 
the  effect  of  declaring  the  law.     This  i» 
clearly  not  so,  for  the  senate  may  seat  a  sen- 
ator, and  the  house  of  representatives  may 
refuse  to  seat  a  member-elect  to  that  house, 
both  coming  with  similar  credentials  from 
the  same  election  ;  and  the  senate  may  specify 
as  the  ground  of  their  action  that  the  election 
was  lawfully  held,  and  the  house  may  jus- 
tify their  action  on  the  ground  that  the  elec- 
tion was  not  lawfully  held.     Under  the  con- 
stitution,   the  action  of  each   house    with 
respect  to  the  person  claiming  to  be  elected 
is  valid  and  final ;  but  none  of  the  steps  by 
which  that  action  was  reached,  and  none  of 
the  reasons  assigned  by  either  house,  though 
they  were  spread  by  resolution  upon  its  rec- 
ords, would  have  any  force  as  declaring  the 
law  beyond  the  case  then  decided.     Neither 
house  of  the  legislature,  by  itself,  can  either 
make  or  authoritatively  interpret  the  law  a» 
a  rule  for  others.     The  making  of  the  law 
under  the  constitution  requires  the  concur- 
rent vote  of  both  houses ;  and  the  declaration 
or  authoritative  interpretation  of  the  law,  so 
a4  to  form  a  precedent  for  subsequent  cases, 
is  for  the  courts.     "To  declare  what  the  law 
is  or  has  been  is  a  judicial  power;  to  declare 
what  it  shall  be  is  legislative."     CJooley, 
Const.    Lim.    113.      The  late    Chief  Justice 
Ames,  in   Taylor  v.  Pla4:e^  4  R.  I.  324,  says 
(page  861)  :    **  Neither  the  convention  which 
framed  the  constitution,  nor  its  members^ 
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nor  the  members  of  the  ^reneral  assembly, 
Dor  even  the  general  assembly  itself,  can  au- 
thoritatively expound  the  constitution:  but 
only  the  courts.  Maxwell,  t/1,  in  State  y. 
Eldtr,  31  Neb.  169,  10  L.  R.  A.  796,  says : 
"But  it  is  said  that  the  lecrislature  is  a  co- 
ordinate  branch  of  the  govemmeDt,  and  that 
it  is  entitled  to  construe  the  constitution  and 
statutes  for  itself,  and  therefore  is  not  gov- 
erned by  the  construction  placed  upon  it  by 
the  supreme  court.  That  it  is  a  very  im- 
portant co-ordinate  branch  of  the  government 
is  true,  and  the  supreme  court  has  never,  ex- 
cept when  its  artion  was  invoked  in  some 
of  the  modes  pointed  out  by  law,  sought  to 
construe  statutes  or  constitutional  provisions 
for  the  legislature.  It  is  the  province  of  the 
legislature,  however,  to  pass  laws,  and  of 
the  courts  to  construe  the  constitution  and 
laws.  .  .  .  It  is  the  duty  of  the  court  to 
carefully  investigate  every  case  brought  be- 
fore it,  and,  after  due  consideration,  place 
what  is  believed  to  be  a  correct  construction 
upon  the  language  of  any  of  the  provisions 
of  the  constitution  or  of  the  statutes  and  such 
construction  binds  every  department  of  the 
government,  including  the  legislature,  and 
every  perscm  within  the  state.  The  construc- 
tion given  by  the  supreme  court  becomes  the 
Btandiird  to  be  applied  in  all  cases."  And 
igHin  (31  Neb.  191.  10  L.  R.  A.  803)  :  •'The 
legislature  is  a  lawful  body,  elected  and  or- 
ptuized  in  pursuance  of  the  constitution  and 
laws  for  a  lawful  purpose ;  and  while,  with- 
io  the  limits  and  restrictions  of  the  constitu- 
tion, it  may  pass  any  measure  it  may  deem 
proi>€r,  yet  morally  it  is  bound  by  the  same 
considerations  of  fairness  and  justice  which 
control  tlie  courts,  and  it  is  its  duty  to  dis- 
pose of  election  contests  in  this  manner." 

It  is  doubtless  in  the  power  of  either  house 
of  a  future  legislature,  in  its  action  upon 
election  cases,  to  disregard  equally  tiie  stat- 
utes and  the  decisions  of  the  courts ;  but  we 
Bee  DO  reason  in  the  fact  that  this  power  exists 
why  tiie  legislature  should  refrain  from  mak- 
ing laws  or  the  courts  from  Interpreting 
\  them.  Neither  of  the  co-ordinate  branches 
of  the  government  can  anticipate  error  in  the 
ofher,  or  assume  that  any  other  will  act  un- 
lawfully ;  particularly  when  the  constitution 
hasadordi'd  to  the  executive  and  legislative 
departments  means  of  ascertaining  the  law 
>iien  it  is  doubted  and  has  not  been  declared 
by  previous  judicial  decisions.  Const.  R. 
1-  art.  10,  g  3.  Again,  it  does  not  follow 
from  the  fact  that  one  tribunal  is  the  ulti- 
mate judge  of  a  question  when  it  arises  in 
reference  to  a  matter  proper  for  its  decision 
that  another  tribunal  may  not  entertain  the 
lame  qut-stion  independently  when  called 
tipon  to  decide  Its  own  action,  or  to  compel 
the  action  of  parties  lawfully  in  its  jurisdic- 
tion ;  and  the  recurrence  of  the  same  question 
in  both  fora  does  not  exclude  from  the  ju- 
riadiction  of  either  tribunal  a  case  normally 
within  it.  8uch  cases  are  provided  for  and 
uticipated  in  the  constitution  and  in  the 
Btatutes.  For  example,  the  constitution  pro- 
vides (art.  11,  8  8)  as  follows:  •*The  gov- 
cnior  and  all  other  executive  and  judicial 
officers  sliall  be  liable  to  impeachment  but 
judgment  in  such  cases  shall  not  extend  fur- 


ther  than  to  removal  from  office.  The  per- 
son convicted  shall  nevertheless  be  liable  to 
indictment  and  punishment  according  to 
law.''  In  such  proceedings,  whether  in  the 
assembly  or  in  the  court,  questions  of  con- 
struction of  the  law  of  the  case  must  arise. 
The  senate,  acting  as  a  court  to  try  the  im- 
peachment, may  construe  the  law,  and  act 
in  that  proceeding  upon  such  construction. 
Th»  court  trying  the  indictment  may  con- 
strue tlie  same  law,  and  its  construction  may 
determine  the  result  of  the  trial.  £ach  tri- 
bunal acts  independently  of  the  other  in  its 
own  sphere,  although  in  arriving  at  their 
several  conclusions  both  may  traverse  in  part 
the  same  ground.  The  statutes  also  provide 
(R.  I.  Pub.  8tat.  chap.  238,  ^^  4,  5)  that 
for  officiating  as  moderator,  warden,  or  clerk, 
or  for  allowing  his  name  to  be  used  as  a 
candidate  for  any  legislative  office  at  an  il- 
legal election  a  person  shall  be  punished  by 
fine  and  imprisonment,  and  such  cases  shall 
be  tried  by  the  supreme  court.  In  such  m 
case  the  person  elected  may  be  rejected  by 
the  house,  and  so  the  legislative  body  may 
disapprove  the  election;  and  the  court,  in 
trying  the  officer  or  candidate,  may  rule  the 
election  legal.  Bhall  the  court  refuse  to  ac- 
quit  a  person  charged  with  crime  because 
one  house  of  the  general  assembly  has  con- 
strued the  law  differently  from  its  meaning 
as  ascertained  by  the  court?  If  we  allow, 
therefore,  to  the  senate  in  impeachment  esses 
and  to  either  house  in  election  cases  the 
fullest  judicial  power  which  the  constitution 
can  be  supposed  to  give  them,  these  powers 
cannot  l)e  interpreted  to  interfere  with  the 
independent  power  of  the  court  in  cases  prop- 
erly before  it,  or  to  bind  its  action  as  prec- 
edents; and  still  less  can  such  powers  in 
the  legislature  be  held  to  limit  tlie  powers 
or  duties  of  the  court  when  its  action  must 
precede  the  consideration  of  the  question 
elsewhere.  The  holding  of  an  election  which 
the  law  requires  is  a  necessary  prerequisite 
to  bringing  before  the  house  the  question  of 
the  seating  of  tlie  claimant  of  the  office.  To 
refuse  to  order  the  election  is  to  decide  the 
question  in  advance,  and  preclude  the  house 
from  passing  upon  it  at  all.  To  order  the 
election  is  one  step  towards  bringing  the  final 

auestion  of  the  seating  of  the  claimant  before 
le  ultimate  tribunal  which  has  the  power 
to  decide  it.  If  the  people  who  have  the 
right  to  elect  are  not  secured  in  it  by  the 
action  of  the  court,  they  will  have  lost  it 
irretrievably.  The  cases,  People  v.  HiUiard^ 
29  111.  413,  and  State  v.  Elder,  quoted  above, 
are  very  persuasive  upon  this  point. 

Passing,  then,  the  objection  that  the  con- 
struction of  the  law  may  arise  hereafter  in 
another  tribunal,  the  question  is  whether  the 
case  alleged  is  a  proper  one  for  the  issue  of 
a  writ  of  mandamus.  One  office  of  mandamus 
is  to  enforce  obedience  to  statute  law.  In 
general,  it  lies  to  compel  all  officers  to  per- 
form ministerial  duties,  as  well  as  to  com- 
pel subordinate  courts  to  perform  judicial 
duties ;  but  not  to  compel  the  exercise  of  dis- 
cretion in  any  particular  way.  It  is  not  con- 
tended that  the  duty  of  the  town  council  In 
this  matter  is  other  than  ministerial.  Man- 
damus is  peculiarly  the  proper  remedy  when 
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other  Bpeciflc  remedies  are  wanting.  The 
remedy  which  a  legislature  can  provide  is  to 
make  a  law  applicable  to  the  case.  When 
the  law  is  made,  it  is  for  the  court  to  enforce 
it,  or  to  punish  for  disobedience  of  It.  In 
either  function  it  must  construe  the  statute 
t.  6.  declare  what  it  means.  In  the  present 
case,  if  the  law  already  made  imposes  a  pres- 
ent duty,  no  further  legislation  would  make 
it  more  imperative.  Any  legislative  act  de- 
signed as  a  remedy  must  impose  ministerial 
duties  upon  individuals.  The  court  must 
a^ain  be  resorted  to,  to  compel  such  indi* 
viduals  to  perform  those  duties.  So  that  in 
the  last  analysis  this  remedy  by  mandamus 
is  the  only  specific  and  efficient  one,  and  if 
it  is  not  afforded  there  are  no  other  means 
which  can  give  to  the  electors  the  opportu- 
nity to  exercise  such  rights  as  the  law  gives 
them.  If  the  law  has  not  provided  for  this 
case,  then  the  sole  remedy  is  with  the  legis- 
lature :  but,  if  the  legislature  has  already  ex- 
pressed its  will  in  the  form  of  law,  the  sole 
specific  remedy  is  in  the  court.  It  seems  in- 
cumbent, therefore,  upon  the  court  to  ex- 
amine the  statute,  and  see  if  it  gives  the 
right  to  the  electors  which  is  claimed,— not 
the  right  to  have  any  particular  person  seated 
as  a  member  of  the  legislature,  but  the  right 
by  lawful  methods  to  express  their  choice  of 
candidates  for  that  office.  It  was  suggested 
at  the  hearing  that  if  the  right  were  given 
by  the  statute  in  words  which  could  not  be 
misunderstood,  mandamus  would  lie;  but 
that,  where  the  statute  is  not  so  plain  as  to 
exclude  all  debate  as  to  its  meaning,  the 
court  ought  to  refrain  from  consUuing  it. 
We  think  this  argument  is  self -destructive. 
The  reading  of  any  sentence  in  a  living  lan- 
guage recfuires  some  exercise  of  judgment 
and  a  choice  of  interpretations.  It  is  hardly 
possible  to  write  an  English  sentence  in 
which  words  will  not  occur  which  have  dif- 
ferent meanings,  and  from  these  meanings 
the  reader  must  select  the  one  consistent  with 
the  subiect  and  the  context.  If  the  court  find 
a  meaning  in  the  statute,  that,  to  them  and 
as  controlling  their  action,  is  the  meaning 
of  the  statute,  and  the  command  of  the  law 
until  it  is  repealed  or  amended.  If  the  stat- 
ute which  is  to  be  the  rule  of  action  of  min- 
isterial officers  in  important  public  duties 
presents  difficulties  of  interpretation,  it  is 
all  the  more  desirable  that  its  meaning  should 
be  ascertained  and  more  plainly  declared  by 
the  court.  These  considerations  lead  us  to 
reconsider  the  rescript  which  express  the  first 
impression  of  the  court  upon  this  branch  of 
the  case,  and  the  petition  will  stand  for  ar- 
gument upon  the  other  questions  involved. 

StinesSf  X,  dissenting: 

I  am  unable  to  see  that  the  court  has  ju- 
risdiction of  a  petition  like  this.  I  do  not 
doubt  the  authority  of  the  court  to  issue  a 
mandamus,  which  involves  only  a  plain 
ministerial  duty ;  for  in  such  case  the  court 
exercises  an  executive,  rather  than  a  judicial, 
function.  But  here  the  controlling  question 
is  whether,  if  an  election  is  called  as  prayed, 
the  persons  chosen  at  such  election  will  be 
legally  elected  ;  for,  unless  this  is  so,  clearly 
we  have  no  right  to  command  the  calling  of 

22L.  R.A. 


an  election.  The  gist  of  the  matter,  then, 
is  the  legality  of  &e  election,  and  this  re- 
q^uires  the  exercise  of  a  purelv  judicial  faDc- 
tion,  namely,  the  construction  of  chapters 
710  and  928  of  the  Public  Laws.  While  thia 
dutv,  in  ordinary  cases,  is  one  which  pertains 
exclusively  to  the  court,  a  difficulty  in  this 
case,  to  my  mind,  arises  from  the  fact  that 
article  4,  g  6,  of  the  Constitution  says: 
''Each  house  shall  be  the  judge  of  the  elec- 
tions and  qualifications  of  its  members.  **  lo 
PeopU  V.  HaU,  80  N.  Y.  117,  Folger.  c/., 
says:  ''It  is  conceded  by  the  text- writers 
that  each  of  these  houses  has  the  sole  power 
to  judge  thereof,  exclusive  of  eveij  other 
tribunal,  ** — citing  numerous  authorities ;  and 
the  opinion  holds  that  a  gift  of  judicial 
power  to  one  co-ordinate  body  should  be  con- 
strued as  reserving  the  particular  power  thus 
bestowed  from  the  general  conferment  of 
judicial  power,  by  the  same  instrument, 
upon  another  co-orainate  body.  The  judi- 
cial power  thus  reserved  is  general  in  its 
terms,  and  embraces  questions  of  law  as  well 
as  of  fact.  Peabody  v.  Boston  School  Com- 
mittee, 115  Mass.  883 ;  People  v.  StaU  Board 
of  Canvasaere,  189  N.  Y.  860,  375,  14  L.  R 
A.  646. 

If  this  court  decides  that  a  member  of  the 
legislature  may  be  legally  elected,  under 
our  construction  of  the  law,  at  the  meeting 
we  arc  asked  to  order,  the  house  to  which  he 
is  so  elected  may  decide  differently,  and  our 
order  for  an  election  will  be  rendered  futile. 
Of  course,  the  court,  merely  on  account  of 
such  difference,  should  not  be  deterred  from 
performing  a  plain  duty,  for  even  the  two 
houses  of  the  assembly  may  differ  between 
themselves  as  to  the  validity  of  the  same 
election ;  but  the  possibility  of  such  differ- 
ence, with  the  ultimate  and  controlling 
power  given  to  another  body,  seems  to  me  to 
afford  an  appropriate  test  of  tlie  question  of 
the  jurisdiction  of  this  court.  The  form  of 
the  proceeding  is  within  the  jurisdiction  of 
the  court ;  but  we  must  look  to  the  substance 
of  the  proceeding,  rather  than  to  the  form, 
and  the  substantial  thing  to  be  decided  is 
the  legality  of  the  election.  It  is  urged, 
however,  that  we  do  not  decide  the  legality 
of  the  election,  but  simply  declare  the  mean- 
ing of  the  law  and  require  a  ministerial  duty 
to  be  performed  accordingly.  This  seems  to 
me  to  beg  the  whole  question.  It  amounts 
to  our  holding  that  we  have  jurisdiction  be- 
cause we  take  it,  or  to  administering  the  law 
as  plain  because  we  sa^  it  is  plain,  when  in 
fact  we  have  gone  outside  of  the  terms  of  the 
law,  and  put  a  judicial  construction  upon 
it,  which  must  of  necessity  declare  in  ad- 
vance the  legality  of  the  election ;  while  the 
other  tribunal,  to  whom  the  constitution  has 
exclusively  confided  this  class  of  cases,  may 
decide  exactly  the  reverse.  We  are  not  asked 
to  order  a  duty  which  is  apparent  upon  an 
inspection  of  the  law,  buc  a  dutv  which  can 
only  be  arrived  at  by  a  judicial  iat«»rprcta- 
tion  of  the  law.  When  the  law  says  a  thing 
shall  be  done  in  a  certain  way,  the  court 
may  say  to  the  inferior  officer,  "Do  it."  It 
is  a  straining  of  terms  to  say  that  this  is  an 
exercise  of  judicial  functions.  And  thisw:is 
all  that  was  done  in  People  ▼.   liilUard,  29 
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ni.  413,  and  State  ▼.  Bldsr,  81  Neb.  160,  10 
L  R.  A.  790,  cited  bj  the  petitioner,  where 
a  certificate  was  ordered  to  be  given  in  one 
cue,  and  returns  to  be  opened  in  the  other, 
in  order  that  the  disputed  question  might  be 
put  before  the  house.  The  cases  involyed  no 
prejudgment  of  the  controversies.  But  here 
we  must  prejudge  the  validity  of  the  election 
in  order  to  be  warranted  in  commanding  it, 
and  this,  too,  when  we  cannot  enforce  that 

dgment,  nor  make  it  binding  upon  any- 
j  but  the  persons  to  whom  our  command 
is  issued. 

The  supreme  court  of  Pennsylvania,  in 
Be  ConteMed  Eleetion  of  MeNHU,  111  Pa.  235, 
refused  to  entertain  a  writ  of  certiorari  to  re- 
Tiew  the  conclusion  of  the  court  of  common 
pleas  in  a  contested  election  for  senator,  re- 
marking :  **  Were  we  to  assume  jurisdiction 
to  review  this  advisory  action  of  the  common 
pleas,  whether  we  agreed  or  disagreed  with 
it.  our  conclusion  would  be  of  no  binding 
obligation  on  the  house."  So  in  Pedbody  v. 
Bottvn  School  Committee^  tupra.  Gray,  Cfi.  J.^ 
in  speaking  of  a  similar  clause  of  the  Con- 
ititution  of  Massachusetts,  said :  ''The  only 
fonn  in  which  the  justices  of  this  court  can 
properly  express  anv  opinion  upon  that  sub- 
ject is  under  that  clause  of  the'  constitution 
vhich  authorized  each  branch  of  the  legisla- 
ture, as  well  as  tlie  governor  and  council,  to 
require  it  upon  important  questions  of  law 
and  upon  solemn  occasions.^  In  Mauran  v. 
Smith,  8  R.  I.  192,  5  Am.  Hep.  604,  this 
court  refused  to  issue  a  mandamus  to  the 
governor  of  the  state,  and  Durfee,  J, ,  said : 
*One  reason  which  has  been  suggested  for 
refusing  tiie  writ  is  that,  if  grant^,  it  would 
tend  to  provoke  a  conflict  between  the  judi- 
cial and  executive  branches  of  the  govern- 
ment.—a  conflict  in  which  the  judiciary 
would  prove  the  weaker  party.  Of  course. 
Id  a  case  where  the  jurisdiction  is  clear,  such 
a  consideration  could  have  no  weight ;  but 
vbere  the  jurisdiction  is  problematical,  the 
consideration  affords  a  presumption  which 
it  would  be  unwise  to  oisreeara.  For,  as 
Blackstone  has  remarked,  'all  jurisdiction 
implies  superiority  of  power.  Authority  to 
try  would  be  vain  and  idle  without  an  au- 
thoritv  to  redress ;  and  the  sentence  of  a  court 
would  be  contemptible,  unless  that  court  had 
power  to  command  the  execution  of  it. '  1 
Sharswood*s  Bl.  Com.  242."  It  is  no  answer 
to  this  reasoning  to  say  that  the  court  can 
enforce  its  mandamus,  when  the  fundamental 
question  on  which  that  mandamus  must  de- 
pend is  the  legality  of  the  election.  In  the 
same  line  was  Weeden  v.  Bichnumd,  0  R.  I. 
188,  98  Am.  Dec.  873,  where  the  court  re- 
fQ.«ed  to  express  an  opinion,  .under  the  assent 
of  both  sides,  upon  the  ffround  that  it  had  no 
jurisdiction  to  enforce  it.  The  mandamus, 
of  course,  could  have  been  enforced ;  but, 
the  decision  of  the  real  question  involved 
baying  been  committed  to  the  town  council, 
the  court  would  have  no  right  to  enforce  it, 
ttd  consequently  lacked  jurisdiction  of  the 
vhole  matter.  The  case,  in  this  respect, 
Kems  to  me  to  be  identical  in  principle  with 
tbe  case  at  bar.  The  most  urgent  and  plau- 
sible reason  in  favor  of  the  jurisdiction  of 
the  oourt  is  upon  the  consideration  of  conse- 
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quences.  It  is  urged  that  town  councils,  by 
refusing  to  call  a  meeting  through  ignorance 
or  fraud,  ma^  deprive  electors  of  tkeir  right 
to  elect.  This  may  be  so.  But  it  is  a  signif- 
icant fact  that  in  the  numerous  cases  with 
which  the  reports  of  all  the  states  abound  in 
regard  to  calling  elections  not  one  can  be 
found  where  a  court  has  interfered  by  man- 
damus to  order  an  election  for  senators*  or  rep* 
rescntatives.  This  shows  one  of  two  things : 
either  this  class  of  cases  has  not  been  consid- 
ered to  be  within  the  jurisdiction  of  the 
court,  or  else  official  fidelity  to  an  express 
law  has  thus  far  been  adequate  to  secure  the 
rights  of  the  people.  If  it  be  the  former, 
the  inference  is  almost  conclusive  against 
jurisdiction ;  if  it  be  the  latter,  the  evil  con- 
sequences which  have  been  conjectured  fado 
away,  and  we  may  safely  say  that  the  ma- 
chinery of  the  law,  which  has  gone  on  with- 
out a  break  down  to  the  quad ri centennial  of 
the  landing  of  Columbus,  docs  not  require 
the  aid  of  the  court  by  extraordinary  remedy, 
and  it  may  well  be  trusted  for  the  future. 
The  safeguard  of  the  public  is  to  be  found 
in  the  general  loyalty  and  honesty  of  its  own 
ofiicials,  and,  in  exceptional  cases,  in  the 
penalties  provided  for  a  breach  of  duty.  As 
said  in  People  v.  Fairchild,  67  N.  Y.  384,— 
a  petition  for  mandamus  against  the  attorney- 
general :  ''The  attorney- general  may  have 
erred  in  judgment,  and  for  this  there  is  no 
remedy.  If  he  had  acted  corruptly,  or  from 
unworthy  motives,  and  the  legal  rights  of 
the  relator  have  been  prejudiced,  this  is  not 
an  appropriate  remedy."  And  in  State  v. 
AUnn,  44  Mo.  846:  ''There  is  force  in  the 
observation  of  the  petitioner's  counsel  that, 
if  the  registration  oflicers  refuse  to  perform 
their  duty,  injustice  may  be  done'  and  a 
party  may  be  deprived  of  what  he  is  fairly 
entitled  to.  But  that  would  not  justify  a 
court  in  giving  validity  to  a  palpably  illegal 
act,  though  the  illegality  occurred  in  conse- 
quence of  the  negligence,  willful  default, 
or  even  corruption,  of  oflicers  whose  duty  it 
was  to  perform  a  given  function  or  execute 
a  trust. "  In  the  Opinion  of  the  Justieee,  10 
Gray,  618,  it  is  said  :  *«If  it  shall  be  asked 
what  shall  be  done  if  one  of  these  apportion- 
ments and  returns  shall  be  discovered  to  be 
erroneous,  one  answer  is  that  the  constitution 
has  provided  no  power  competent  to  inquire 
into  and  correct  any  such  error.  .  .  All 
public  officers  who  are  charged  with  the  per- 
lonnance  of  public  duties,  and  who  may  be 
guilty  of  fraudulent,  willful  and  corrupt 
conduct  in  the  discharge  of  them,  are  liable 
to  prosecution  and  punishment  therefor,  by 
impeachment  or  indictment;  but  even  pun- 
ishment for  their  misdeeds  may  not  neces* 
sarily  correct  them,  though  it  may  afford  an 
additional  security  to  the  public  against  their 
perpetration.  **  It  may  also  be  said  that,  un- 
less the  court  sets  the  machinery  in  motion, 
the  question  cannot  be  brought  before  the 
house  for  decision.  But  even  this,  to  my 
mind,  does  not  show  that  the  oourt  has  juris- 
diction. It  is  not  the  province  of  the  court 
to  compel  the  making  of  a  moot  case  for  an- 
other tribunal,  nor  to  supply,  in  an  exigency, 
a  remedy  which  the  law  has  not  provided. 
The  law  may  be  so  framed  as  to  enable  the 
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court  to  enforce  its  plain  terms,  but  the  court 
cannot  take  this  power  to  itself  by  ^oing 
outside  of  the  constitutional  limit  to  put  a 
construction  upon  the  la'w,  and  then  ad- 
ministering it  as  if  it  needed  no  construction. 
Hence  the  court  was  correct  in  its  original 
rescript  that  we  had  no  jurisdiction,  and 
that  the  remedy  must  be  provided  by  law  for 
the  future ;  this  instance  being  casus  omissus. 
These  considerations  result  in  the  follow- 
ing propositions:  The  grant  of  judicial 
powers  over  elections,  in  the  constitution,  to 
the  two  houses  of  the  assembly,  is  full,  em- 
bracing law  and  fact,  and  is  exclusive  of  all 
other  jurisdiction.  The  process  of  the  court 
may  be  involved  in  the  execution  of  those 
requirements  which  are  apparent  on  the  face 
of  the  law,  but  not  of  such  as  can  only  be 
ascertained  by  a  resort  to  interpretation  of 
the  law,  because  this  is  strictly  a  judicial 
power  which  is  conferred  upon  the  house, 
and  thus  reserved  from  the  jurisdiction  of 
the  court.  When  the  main  question  to  be 
determined  is  the  legality  of  an  election,  to 
which  the  issuing  of  process  by  the  court  is 
simply  incidental,  the  court  invades  the  ju- 
risdiction conferred  upon  another  body  in 
prejudging  the  question;  and  this  is  made 
apparent  by  the  fact  that  tlie  court  has  no 
authority  to  enforce  it  in  real  judgment,  the 
ultimate  power  being  given  to  the  other 
body.  Jurisdiction  to  try  and  determine  and 
power  to  enforce  go  together.  Honesty  of 
purpose  and  penalties  for  default,  instead  of 
the  process  of  the  court,  are  the  sufficient 
trust  of  the  public,  as  shown  by  the  fact  that 
the  court  has  never  been  called  upon  to  act 
in  such  a  case  before.  For  these  reasons  I 
am  of  the  opinion  that  the  court  has  no  ju- 
risdiction to  pass  upon  the  substantial  ques- 
tion which  is  raised  in  this  case. 

After  argument  on  the  demurrer  on  May 
12,  1893,  Ro£:er8»  </.,  delivered  the  opinion 
of  the  court  : 

The  writ  of  mandamus  prayed  for  is  to 
compel  the  town  council  of  South  Kingstown 
to  onler  a  new  election  of  senator  and  repre- 
sentative, under  the  provisions  of  R.  I.  Pub. 
Laws,  chap.  710,  §  18,  of  March  22,  1888. 
That  chapter  was  passed  at  the  January  ses- 
sion, 1888,  and  is  entitled  "An  Act  to  Incor- 
porate the  District  of  INarragansett,  in  South 
Kingstown,  H.  I."  As  its  title  indicates,  it 
is  a  special  statute,  being  applicable  to  the 
single  town  of  South  Kingstown,  and  at  the 
time  of  its  passage  R.  I.  Pub.  Stat.,  chap.  10, 
§  18,*  was  in  force,  providing,  inter  alia, 
that  in  case  of  there  being  no  election  of 
senator  and  representatives  in  towns  divided 
into  voting  districts,  district  meetings  held 
therein  for  the  election  of  senator  and  repre- 


sentatives shall,  at  the  time  of  cloeing  of  the 
polls,  therein. prescribed  by  law,  stand  ad- 
journed to  the  third  day  next  from  and  after 
the  day  so  appointed,  unless  the  third  day  fall 
on  Sunday  or  a  holiday,  and  in  that  event  to 
the  Monday,  or  the  day  following  said  holi- 
day, with  like  adjournment  therefrom,  but 
no  adjournment  or  adjournments  shall  exceed 
seven  days  from  the  first  meeting.  Chapter 
710,  §  18,  provides  that,  if  no  election  shall 
have  been  made  of  senator  and  representative 
in  the  general  assembly,  or  of  either  of  them, 
in  South  Kingstown,  upon  the  day  appointed 
b^  law  for  any  election,  the  said  town  coun- 
cil shall  order  a  new  election  to  be  held  not 
more  than  ten  days  from  the  first  election, 
and  so  on  until  the  election  shall   be  com- 

gleted.  Chapter  710,  §  18,  then  excepted 
outh  Kingstown  by  special  statute  from  the 
operation  of  R.  I.  Pub.  Stat.,  chap.  10,  g  18, 
and  applied  a  different  provision  of  law  to 
that  town.  April  80,  1890,  the  general  as- 
sembly, by  chapter  885  of  the  Public  Laws, 
divided  the  town  of  Hopkinton  into  voting 
districts,  and  in  the  following  March,  before 
a  single  general  election  had  been  held  it 
amended  R.  I.  Pub.  Stat.,  chap.  10,  §  18. 
by  R.  I.  Pub.  Laws,  chap.  928,  of  March  26, 
1891,  for  the  especial  benefit  of  Hopkinton, 
by  simply  inserting  therein  the  words: 
"Provided,  however,  that  in  Hopkinton  there 
shall  be  no  election  held  on  Saturday,  and 
if  the  third  day  fall  on  Saturday  the  meet- 
ing shall  stand  adjourned  to  the  Monday  fol- 
lowing, bein^  five  days  from  and  after  the 
day  so  appointed."  Chapter  923,  §  2,  was 
as  follows:  "All  acts  or  parts  of  acts  in- 
consistent herewith  are  hereby  repealed,  snd 
this  act  shall  take  effect  from  and  after  its 
pas.sage.^  It  is  contended  in  behalf  of  the 
town  council  of  South  Kingstown  that  chap- 
ter 923,  §  2,  repealed  chapter  710,  §  18,  be- 
cause the  latter  is  inconsistent  with  the 
former.  It  is  a  matter  of  common  knowledge 
that  there  are  many  Seventh  Day  Baptists, 
so  called,  living  in  Hopkinton,  who  observe 
Saturday  as  their  Sabbath ;  and,  as  the  elec- 
tion for  general  officers  and  for  senator  and 
representatives  falls  by  statute  on  the  first 
Wednesday  in  April,  a  three-days  adjourn- 
ment therefrom  would  invariably  fall  on 
Saturday,  a  day  on  which  the  Seventh  Day 
Baptists,  from  principle,  perform  no  secular 
duties.  Doubtless,  when  chapter  885  'was 
passed,  dividing  Hopkinton  into  voting  dis- 
tricts, the  three- day  provision  of  chapter  10 
escaped  attention,  and  was  not  thought  of 
until  the  next  general  election  was  approach- 
ing, when  chapter  923  was  passed  for  its 
benefit  to  remedy  the  difficulty.  Does  chap- 
ter 928  repeal  section  18  of  chapter  710?  We 
think  not.     The  general  rule  of  interpreta- 


*That  section  In  full  Is  as  follows: 

*'In  cities  other  than  the  city  of  Providenoe,  and  In 
towns  divided  into  votlner  districts,  ward  and  dis- 
trict meeting's  held  therein  respectively  for  the  elec- 
tion of  senator  and  representatives,  and  of  members 
of  the  town  council,  or  of  any  one  or  more  of  them, 
shall,  at  tbe  time  of  closinir  the  polls  therein  pre- 
scribed by  law,  stand  adlourned  to  the  tbird  day 
next  from  and  after  tbe  day  so  appointed,  unless 
the  said  third  day  shall  fall  on  Sunday  or  on  a  holi- 
day, and  in  that  event,  to  the  Monday,  or  tbe 
day  following  said  holiday,  with  like  adjournment 
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therefrom,  but  no  adjournment  or  adjournments 
shall  exceed  seven  davs  from  the  first  meetinnr. 

Pub.  Laws  U.  I.,  chap.  710,  S  17,  March  22, 1888.  in- 
corporatingr  the  district  of  Narrag-ansett.,  in  South 
Kintrstown,  R.  I.,  provides:  *'Tlie  town  council  of 
South  Kin^town  shall  proceed  within  two  days 
next  after  the  election  to  count  the  ballots  In  tbe 
same  manner  as  is  prescribed  in  section  14  of  chap* 
ter  10  of  the  Public  Statutes  for  the  counting  of 
ballots  by  the  moderators  and  clerks  of  town  and 
wurd  meetings  and  shall  forthwith  declare  the  re- 
sult." 
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tioQ  of  statutes  is  that  a  general  statute  shall 
not  repeal  a  special  statute  unless  the  pur- 
pose so  to  do  is  clearly  manifest.  Ih'avidenee 
▼.  Unum  B,  Co.  12  R.  I.  478;  Verry  v. 
Woomoektt  School  Committee,  Id.  578;  State 
▼.  Champliri,  16  R.  I.  453 ;  Tripp  v.  Torrey, 
17  R.  I.  359.  In  the  words  of  Cfiancellor 
Kent:  ''It  is  an  established  rule  in  the  ex- 
position of  statutes  that  the  intention  of  the 
languaj^e  is  to  be  deduced  from  a  view  of 
the  whole  and  of  every  part  of  a  statute, 
taken  and  compared  together.  The  real  in- 
tention, when  accurately  ascertained,  will  al- 
ways prevail  over  the  literal  sense  of  terms. 
.  .  .  The  great  object  of  the  maxims  of 
interpretation  is  to  discover  the  true  inten- 
tion of  tlie  law."  1  Kent,  Com.  461.  468. 
To  the  same  purport  is  tlie  language  of  Chief 
Jvitice  Durfee  in  Dawley  v.  iV«c  Sltoreham 
PrrjbaU  Ct.,  16  R.  I.  696.  viz.  :  **We  like 
always,  in  construing  a  statute,  to  take  the 
words  literally,  assuming  that  the  general 
assembly  have  chosen  such  as  readily  express 
their  intent.  This  cannot  always  be  done. 
for  it  sometimes  happens  that  words  have 
b(?in  used  tiiat,  taken  literally,  are  incon- 
sistent with  the  predominating  purpose. 
TLe  oases  are  numerous  in  which  the  literal 
lutaninc;  of  words  and  phrases  has  been  re- 
strained or  extended  by  construction  to  suit 
the  legislative  intent."  In  New  Jersey  the 
rule  is  laid  down  by  jl/r.  Justice  Magie  in 
^aU  V.  Mullica  Twp.,  48  N.  J.  L.  447,  448 
in  this  wise  (omitting  the  names  of  numer- 
4)08  cases  cited)  :  "It  has  been  well  settled 
in  this  state  that  a  general  law  on  a  subject- 
matter,  which  has  been  provided  for  in  cer- 
tiin  localities  b^  special  law,  will  not.  al- 
tboMgh  it  contain  a  general  repeal  of  acts 
iiK-ousistcnt  with  it.  annul  or  alter  the  spe- 
cial provisions  in  those  localities  [citing 
ca^s] :  but  if  the  general  law  expressly  re- 
pents the  special  laws,  or  shows  by  implica- 
tion a  manifest  intent  to  supersede  their  pro- 
visions, the  latter  must  yield"  (citing  cases). 
8ec  also  Qurn^  v.  Walsham,  16  R.  I.  698 ; 
1)^^06  V.  Walsham,  16  R.  I.  704;  Smith  v. 
Ptoipk,  47  N.  Y.  330.  Is  not  the  intention 
of  the  general  assembly  in  the  statutes  re- 
ferred to  perfectly  clear  to  every  careful 
leader  thereof?  By  chapter  710.  §  18.  it 
neaot  to  apply  a  different  rule  to  South 
Kingstown  from  the  one  then  applicable  to 
other  towns.  By  chapter  923  it  meant  to 
make  still  another  exception  to  chapter  10. 
1 18^  in  favor  of  Hopkinton.  and  to  that  end 
It  simply  amended  said  last- mentioned  sec- 
tion ;  the  very  first  words  of  chapter  923  be- 
ing. "Section  18  of  chapter  10  of  the  Public 
Statutes  is  so  amended  as  to  read  as  follows ;" 
and  then  succeeds  section  18  as  amended,  and 
in  the  next  section  is  the  repealing  clause 
above  referred  to.  What  effect  has  the  re- 
pealing clause?  Clearly,  it  would  seem  that 
the  old  statute  is  repeated  to  show  the  con- 
text or  proper  position  of  the  amendatory 
^ords  as  to  Hopkinton.  and  for  no  other  pur- 
pose. Repeating  the  words  of  chapter  10. 
$  18,  in  chapter  923.  gave  them  no  greater 


force  than  they  had  before.  unV^'Ss.  indeed, 
to  render  them  applicable  to  an  exceptional 
case  like  South  Kingstown;  but.  inasmuch 
as  by  a  special  statute,  viz.  chapter  710, 
South  Kingstown  had  been  taken  out  of  the 
operation  of  chapter  10.  §  18.  and  the  mani- 
fest purpose  of  chapter  923  was  to  remedy  a 
defect  as  to  Hopkinton.  can  there  be  any  rea- 
sonable doubt  that,  if  the  general  assembly 
had  intended  to  withdraw  the  exception  as 
to  South  Kingstown,  it  would,  in  the  re- 
pealing clause  of  chapter  923.  have  said. 
**  Section  18  of  chapter  710.  and  all  acts  and 
parts  of  acts  inconsistent  herewith,  are  here- 
bv  repealed?"  In  our  opinion,  the  repealing 
clause  of  chapter  923  was  Intended  to  apply 
only  to  the  amendatory  provision  of  cl'apter 
10.  8  18,  relating  to  the  town  of  Hoikl  ifon. 

It  may  be  urged  that,  unless  chnpttr  928. 
§  2,  operated  as  a  repeal  of  chapter  710, 
§  18,  no  effect  could  be  given  to  the  repeal- 
ing clause  of  said  chapter  923,  since  the  first 
section  of  that  chapter  acted  as  a  repeal  by 
substitution  of  said  chapter  10,  §  18.  and 
fully  covered  the  provision  as  to  Hopkinton. 
The  force  of  this  argument,  to  our  minds,  is 
neutralized  by  the  fact  that  chapter  885.  to 
the  subject- matter  of  which  chapter  923  so 
manifestly  relates,  had  been  so  recently 
enacted,  and  also  by  the  fact  that  the  two 
chapters  are  in  pari  materia.  Applyin.?  the 
rule  laid  down  in  State  ▼.  MuUica  a  /., 
above  referred  to.  although  the  general  re- 
peal clause  of  chapter  923  would  be  broad 
enough  to  include  chapter  710.  §  18,  if  in- 
tended to  apply  thereto,  we  fail  m  the  case 
at  bar  to  find  a  general  law  expressly  repeal- 
ing the  special  law,  or  showing  by  impli- 
cation a  manifest  intent  to  supersede  its  pro- 
visions. Otherwise  than  as  applicable  to  the 
amendatory  clause  relating  to  Hopkinton.  we 
think  the  repealing  clause  of  chapter  923  is 
to  be  regarded  as  merely  redundant. 

Having  determined  that  section  18  of  chap- 
ter 710  is  not  repealed  by  chapter  923,  the 
next  question  to  be  considered  is  whether  sec- 
tion 18  of  chapter  710  is  constitutional.  We 
see  no  reason  for  deviating  from  the  con- 
clusion arrived  at  in  Be  Narraganeett  Election^ 
16  R.  L  761.  and  we  are  therefore  of  the  opin- 
ion that  section  18  of  chapter  710  is  consti- 
tutional. 

Another  question  is  whether  ten  days  hav- 
ing elapsed  since  the  last  election  for  senator 
and  representative  in  South  Kingstown,  a 
new  election  can  take  place,  under  chapter 
710.  §  18.  We  are  of  the  opinion  that  the 
provision  as  to  time  in  said  last- mentioned 
section  is  not  mandatory,  but  is  merely  di- 
rectory. People  V.  AUen,  6  Wend.  486 ;  InBs 
Cennu  Superintendent,  5  R.  I.  614.  The  con- 
cluding words  of  the  judges  in  JRe  Ceneus 
Superintendent,  it  seems  to  us,  are  equally 
applicable  to  this  case,  viz.:  **We  think 
that  here,  without  doubt,  the  puipose  was  not 
to  limit  the  power,  but  to  Insure  its  timely 
exercise. " 

Demurrer  overruled. 
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1.  The  wron^ftil  aet  of  a  brakeman  In 
Uekiiis  a  boy  off  from  a  train  In  rapid 
motion  for  failure  to  pay  his  fare  is  within  the 
scope  of  his  employment,  so  as  to  render  the 
railroad  company  liable  for  the  act,  where  the 
brakeman's  duties  Included  the  aasistanoe  of 
the  conductor  in  ooUectinflr  fAres  and  ejeotlnff 
persons  who  had  no  riffht  to  ride:  but  if  he  kicked 
the  boy  merely  for  the  purpose  of  injurinflr  him 
and  not  with  the  purpose  of  ejectintr  him  from 
the  train,  the  employer  would  not  be  liable. 

t.  The  allegation  of  an  answer  that 
plaintiff  ▼olnntartljr  mwung  hlmeelf  off 
the  train*  from  which  he  allefres  he  was  kicked. 
Is  not  such  an  affirmative  averment  as  requires  a 
reply. 

8.  The  use  of  the  term  ''wUlltal**  In 
eharg^lni^  a  railroad  company  with  11- 
abUlty  fo'  the  wrongrf  ul  and  neffli^rent  act  of  a 
brakeman,  where  the  latter  Is  not  charged  with 
oommittinir  the  act  willfully,  does  not  show  that 
the  act  is  beyond  the  scope  of  his  employment. 

(October  10, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Franklin 
County  in  favor  of  defendant  in  ao  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.   Reverted, 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Andrew  Scott  and  RnlVis 
K.  DInkle  for  appellant. 

Mr,  John  W.  Rodman  for  appellee. 

Haselrl^CT*  ^'»  delivered  the  opinion  of 
the  court: 

The  plaintiflF,  a  minor,  suing  by  his  next 
friend,  alleged  that  while  he  was  riding  on 
the  defendant's  car  from  Collins'  Station  to 
the  cit^  of  Frankfort,  and  while  the  car  was 
in  rapid  motion,  "the  defendant  willful! v, 
negligently,  and  carelessly,  by  one  of  its 
agents  and  servants,  to  wit,  a  brakeman, 
kicked  and  threw"  him  off  of  its  train,  there- 
by breaking  his  arm  and  causing  bim  other 
BeriouB  injury.  The  defendant  denied  these 
averments,  and  for  a  further  defense  alleged 
that  the  plaintiff  secretly  got  on  the  rear  end 
of  one  of  its  trains  for  the  purpose  of  obtain- 
ing a  free  ride  to  Frankfort,  and  while  so 
riding  was  discovered  by  its  a^ent  and  serv- 
ant, and  thereupon  voluntarily  jumped  off 
the  car  when  in  rapid  motion,  and  whatever 
injury  he  receive  was  caused  by  his  own  act. 
The  plaintiff,  who  was  seventeen  years  of 
age,  and  whose  home  was  in  Fiunkfort,  tes- 


tified that  he  had  been  working  at  Collins*' 
Station,  some  two  miles  west  of  the  city, 
and,  becoming  sick,  had  gotten  on  the  train, 
for  the  purpose  of  stealing  a  ride  home. 
That  he  was  sitting  on  the  platform,  witb. 
his  feet  on  the  steps,  and  was  discovered  by 
the  brakeman,  who  demanded  his  fare,  and, 
upon  his  not  having  either  a  ticket  or  any 
money,  he  was  told  that  he  must  get  off. 
He  replied  that  he  would  if  the  train  would 
stop.     The  brakeman  then  said,  **I  thought 
I  told  you  to  get  off  of  here,  ^  and  at  the  same 
time  kicked  him  upon  the  hip,  which  broke^ 
loose  his  hold  on  the  railing,  and  he  fell 
headlong  on  the  ground,  becoming  uncon- 
scious.    The  brakeman  testified  that  when 
he  discovered  the  plaintiff,  and  ascertaineii 
that  he  had  neither  a  ticket  nor  money,  be 
told  him  that  he  must  get  off  when  the  train 
got  to  the  bridge,  and  tnat  before  he  finished 
the  sentence  the  plaintiff  answered  that  he 
would  get  off  now,  and  swung  himself  off  in 
the  cut,  etc.     He  also  testified,  over  the  ob- 
jection of  the  plaintiff,  that  **  he  had  no  au- 
thority from  the  conductor,  or  in  any  way,  to- 
put  persons  off  the  train, "  and  that  it  was  not 
his  auty  to  do  so,  but  that  it  was  his  duty 
to  look  after  the  comfort  of  the  passengers, 
and  to  assist  them  in  getting  on  and  off  at 
stations,  and,  in  the  absence  of  the  conductor, 
to  take  up  tickets  and  collect  fares  fi»r  the- 
convenience  of  the  conductor  when  be  waa 
engaged  in  other  parts  of  the  train ;  that  if 
the  plaintiff  had  paid  him  he  would  have 
handed  it  to  the  conductor,  etc.     The  con- 
ductor testified  that  the  brakeman  had   no 
authority  to  put  any  one  off  for  nonpayment 
of  fare,  and  he  gave  him  no  such  instruction. 
**It  is  his  duty,"  testified  the  conductor,  "to^ 
look  after  the  safety  and  comfort  of  passen- 
gers, to  assist  them  on  and  off  the  train,  and 
to  assist  me  in  ejecting  an  unruly  passeneer 
or  one  who  has  no  right  to  ride,  and,  when 
I  am  otherwise  engaged,  to  collect  tickets- 
and  fare,  and  give  them  to  me,"  etc.     Upon 
this  state  of  case  the  court  told  the  jury  that 
if  they  believed  from  the  evidence  **tnat  it 
was  a  part  of  the  duty  of  the  brakeman,  un- 
der his  employment  as  brakeman,  to  eject  or 
put  off  of  the  train  persons  who  failed  or  re- 
fused to  pay  their  fare,  and  they  shall  further 
believe  that  the  brakeman  kicked  plaintiffs 
off  the  cars  while  in  motion,  or  used  unnec- 
essary force  in  putting  him  off  the  car,  tbey 
should  find  for  the  plaintiff  such  damages  as^ 
he  sustained  thereby  not  exceeding  flO.UOO  -.^ 
but  that  if  they  believed  from  the  evidence 
^that  the  plaintiff  jumped  off  the  train,  and 
was  not  kicked  off  by  the  defendant's  em- 
ploys, they  should  find  for  the  defendant,  •" 
and,  lastly,  that  if  they  believed  from  the 
evidence  "  that  the  brakeman  was  not  charged 
or  required,  as  part  of  his  duty  under  bi»> 


NOTB.«The  above  very  dearly  and  satiBfaotorily 
doflne^he  liahility  of  a  railroad  coxnpaDy  for  atort 
of  its  brakeman  in  drivinir  off  a  trespasser.  It 
states  the  rule  in  a  way  to  command  assent  al- 
though it  seems  to  be  somewhat  stronger  against 
the  company  than  either  Plans  v.  Boston  &  A.  B.  Co. 
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(Mass.)  17  L.  K.  A.  835,  or  Farber  v.  Missouri  Paou 
B.  Co.  (Mo.)  20  L.  R.  A.  8S0,  both  of  wbich  are  quite* 
similar  in  their  facts  to  the  present  case. 

For  a  note  covering  the  liability  of  masters  for 
assaultB  by  servants,  see  Davis  v.  Hougbtelin  (Neb.> 
14  L.  R.  A.  737. 


Sec  also  34  L.  R.  A.  7G7;  38  L.  R.   A.  GGG. 


Id83. 
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employment  as  brakeman,  to  put  persons  off 
the  train  wbo  had  failed  to  pay  their  fare, 
tbey  should  find  for  the  defeDdant."  The 
jurr  found  for  the  defendant,  and  did  so  pos- 
sibly because,  without  rcgnrd  to  the  question 
of  whether  the  brakcman  kicked  the  plaintiff 
off  the  train,  the  proof  submitted  to  them 
was  conclusive  that  the  brakeman  had  not 
been  instructed  to  put  persons  off  the  train, 
and  that  such  service  waa  no  part  of  his  duty. 
We  are  of  opinion  that  the  only  question 
under  the  pleadings  and  the  proof,  which 
should  have  been  submitted  to  the  jury,  was 
whether  the  brakeman  kicked  the  plaintiff 
from  the  train.  It  was  admitted  that  the 
bnikeraan  was  an  employ 6  of  the  defendant, 
and  that  the  train  was  in  rapid  motion 
when  the  plaintiff  got  off  or  was  kicked  off. 
Whether  or  not  what  the  brakeman  did  was 
in  the  scope  of  his  authority  or  in  the  line 
of  his  employment  was  a  question  of  law,  or 
of  mixed  law  and  fact,  to  be  determined  by 
the  court  alone  from  the  proof,  if,  indeed, 
that  were  required,  and  from  common  ob- 
servation and  experience,  from  knowledge  of 
the  nature  of  the  business,  and  the  daily 
practices  which  obtain  in  its  exercise.  Now, 
we  know  it  to  be  held  universallv  that  the 
conductor,  using  no  unnecessary  force,  may 
remove  from  the  car  persons  who  refuse  to 
pay  their  fare,  or  are  drunk,  riotous,  or  un- 
ruly. It  is  an  authority  conceded  to  him, — 
indeed,  a  duty  required  of  him, — and  we 
would  refuse  to  hear  a  railroad  company's 
effort  to  plead  or  prove  that  it  f^ave  no  such 
authority  to  its  conductors,  or  did  not  charge 
them  with  such  duties ;  and  such,  we  believe, 
should  be  the  rule  with  respect  to  brakemen. 
Even  from  the  proof  in  this  case,  if  we  were 
to  be  so  confineo,  we  learn  that  he  was  to  as- 
sist in  the  ejection  of  persons  who  had  not 
the  right  to  ride,  and,  upon  the  conductor's 
being  engaged  in  another  part  of  the  train, 
he  was  to  collect  fares,  and  necessarily  to  en- 
force the  regulations  of  the  company  to  what- 
ever extent  the  conductor  might  himself  en- 
force them.  We  are  so  fully  in  accord  with 
the  view  of  the  subject  taken  by  the  court  in 
Hoffman  v.  New  York  Cent,  d  H.  B,  R,  Co, 
that  we  quote  its  language :  **  It  is  conceded 
that  authority  in  a  conductor  to  remove  a 
trespssser  in  a  lawful  manner,  whether  con- 
ferred by  the  rules  or  not,  is  implied,  and 
is  incident  to  his  position.  We  think  the 
same  concession  must  be  made  in  respect  to 
the  authority  of  a  brakeman  who  finds  a  tres- 
passer on  the  platform  of  a  car.  His  duties 
do  not  primarily  pertain  to  the  protection  of 
the  cars  against  intruders ;  but  he  is  a  serv- 
ant of  the^company  on  the  train  concerned  in 
its  management,  and  fully  cognizant  of  the 
obvious  fact  that  intruders  who  jump  upon 
the  trains  for  a  ride  without  intention  of  be- 
coming passengers  are  wrongfully  there. 
Suppose  a  train  was  standing  still,  and  a 
trespasser  was  put  off  by  force  by  a  brake- 
man,  using  no  unnecessary  violence,  would 
it  not  be  a  good  defense  to  an  action  against 
him  for  the  assault  that  he  was  brakeman, 
and  did  the  act  complained  of  in  that  capac- 
ity, although  without  express  authority? 
The  implied  authority  in  such  a  case  is  an 
inference  from  the  nature  of  the  business, 


and  its  actual  daily  exercise,  according  to 
common  observation  and  experience.  But, 
assuming  authority  in  the  conductor  or  brake- 
man  to  remove  a  trespasser  in  a  lawful  man- 
ner, the  question  remains  whether,  when  a 
conductor  or  brakeman,  without  warning  or 
notice  of  any  kind,  kicks  a  boy  of  eight 
years  from  the  platform  of  a  car  while  the 
train  is  running  at  a  speed  of  ten  miles  an 
hour,  he  can  be  said  to  be  acting  within  the 
scope  of  his  employment,  so  as  to  make  the 
company  liable  for  the  act.  Assuming  the 
case  made  by  the  plaintiff  the  act  was  fla- 
grant, reckless,  ana  illegal.  But  the  point 
18,  Was  the  act  within  the  scope  of  the  em- 
ployment and  authority?  ...  In  this 
case  the  authority  to  remove  the  plaintiff 
from  the  car  was  vested  in  the  defendant's 
servants.  The  wrong  consisted  in  the  time 
and  mode  of  exercising  it.**  And  the  com- 
pany was  held  responsible.  87  K.  Y.  25, 
41  Am.  Rep.  837.  In  this  case  the  brakeman 
sought  to  collect  the  fare  from  the  defendant, 
not  for  himself,  but  for  the  company.  Upon 
his  failure  to  pay,  he  sought  to  eject  him 
from  the  car,  not  to  accomplish  his  own  ends, 
but  to  subserve  the  interests  of  the  company. 
The  company,  it  is  true,  owed  the  plaintiff 
no  duty  arising  out  of  a  contract  to  carry 
him  or  to  protect  him ;  nevertheless  it  might 
not  violate  the  common  instincts  of  human- 
ity, or  treat  the  plaintiff  brutally,  in  its 
process  of  ejecting  him  from  the  car.  Un- 
doubtedly, where  the  object  of  the  servant — 
the  end  sought  to  be  reached  by  him — is  the 
intentional  or  malicious  infiiction  of  an  in- 
jury upon  the  person  of  the  trespasser,  the 
company  is  not  liable  for  his  act,  and  the 
existence  of  malice  or  intentional  and  will- 
ful design  is  a  question  of  fact  to  be  ascer- 
tained from  all  the  circumstances  of  the  case. 
If  the  end  sought  by  the  employes  was  the 
infliction  of  an  injury, — if  the  purpose  he 
had  in  view,  when  he  kicked  the  plaintiff 
off  the  train,  if  he  did  kick  him  off,  was  to 
injure  him, — then  the  company  is  not  liable, 
because  the  act  would  be  malicious  and 
willful.  But  if  the  end  sought  was  the 
ejection  of  the  intruder, — if  his  purpose  was 
devoid  of  evil  design  and  merely  to  protect 
the  interest  of  his  employer, — then,  however 
careless  or  reckless  the  means  employed,  the 
company  is  liable.  The  case  cited  by  coun- 
sel for  the  appellee,  and  said  to  be  direct  1/ 
in  point,  illustrates  the  distinction.  Tlir 
plaintiff,  a  boy  and  a  trespasser,  was  driven 
off  the  train  by  a  brakeman,  who  threw  coal 
at  him  so  as  to  cut  and  blind  him,  and  cause 
him  to  slip  and  fall  on  the  track,  whereby 
he  was  injured.  The  company  was  held  not 
to  be  liable.  Totoanda  Coal  Co.  v.  Ileeman. 
86  Pa.  418.  So,  this  court,  in  the  case  of 
Winnegar  v.  Central  Pose.  R,  Ci?. ,  86  Ky.  547. 
said :  **If  one  driving  the  cars  for  the  cor- 
poration should  leave  the  car  and  beat  or 
abuse  one  on  the  sidewalk,  the  company 
would  not  be  responsible."  The  principle 
involved  and  stated  by  this  court  in  Sherleu 
V.  Billings,  8  Bush,  147,  8  Am.  Rep.  451.  iu 
this  language,  that  **if  the  servant  goes  be- 
yond the  scope  of  his  employment  he  is  as 
much  a  stranger  to  his  master  as  to  any  third 
person,  and  His  acts  can  in  no  sense  be  re- 
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j^arded  as  the  acts  of  lira  master/  is  easy  of 
annouDcement,  but  sometimes  difficult  of 
application.  In  all  cases  where  unnecessary 
force  is  used  it  may  be  said  that  the  servant 
acted  without  authority,  express  or  implied. 
It  can  truihiully  be  claimed  in  all  cases,  and 
by  all  companies,  that  the  authority  of  their 
servants  is  limited  to  the  exercise  only  of 
force  sufficient  to  eject  a  trespasser  or  pas- 
senger in  a  lawful  manner.  Nevertheless, 
the  company  is  liable  if  the  servant  in  the 
exercise  of  his  authority,  within  the  general 
scope  of  his  employment  and  In  the  line  of 
his  duty,  use  unnecessary  force,  or  use  it 
under  circumstances  or  at  a  time  when  the 
consequences  ordinarily  would  be  seriously 
injurious  to  the  person  ejected.  In  this  case 
it  does  not  matter  tliat  the  act  of  ejection  is 
charged  in  the  petition  as  having  been  done 
willfully  as  well  as  negligently  and  care- 
lessly. The  willfulness  is  charged -against 
the  defendant  company,  and  fOr  this  reason 
it  cannot  be  said  that  the  use  of  the  term 
''willful"  in  itself  shows  the  act  to  have  been 
malicious  on  the  servant's  part,  and  there- 
fore beyond  the  scope  of  his  authority.  The 
servant  is  not  charged  with  committing  the 


act  willfully,  but  the  company  is  charged 
to  have  willfully  done  it  by  its  agent  and 
servant. 

The  allegation  of  the  answer  that  the  plain* 
tiff  voluntarily  swung  himself  off  the  train 
is  not  such  an  affirmative  averment  as  re- 
quired a  reply.  The  simple  issue  v^as  pre* 
sented  whether  or  not  the  brakeman  kicked 
him  off.  The  statement  that  he  swung  him- 
self off  is  merely  in  emphasis  of  the  denial 
that  he  was  kicked  off.  It  is  mere  surplus- 
age, and  at  any  rate  is  in  direct  conflict  with 
the  averment  of  the  petition  that  the  plain- 
tiff was  kicked  off,  and  is  in  substance  a  de- 
nial of  that  averment.  We  are  of  opinion 
that  the  only  issues  to  be  submitted  to  the 
jury  in  this  case  are  whether  or  not  the  brake- 
man  kicked  the  plaintiff  off  of  the  car,  as 
testified  to  by  the  plaintiff,  and  whether  ho 
did  so  with  or  without  malice  or  evil  de- 
sign, as  indicated  above;  and  upon  the  de- 
termination of  these  issues  depends  the  ques- 
tion of  the  company's  responsibility  fpr  the 
plaintiff's  injury. 

Judgment  reversed,  with  directions  to  pro 
ceed  as  indicated  by  this  opinion. 
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Charles  B.  OLMSTEAD,  Appt., 

V. 

Henry  BACH  &  SON. 

1.   Aoontraettohireaperflionforayear 

for  a  certaiQ  sum  per  week,  payable  weekly,  is 
entire  and  indivisible. 

2«  One  dismissed  fi-omeerriee  In  breach 
of  a  contract  to  employ  him  for  one 
year  at  a  certain  sum  per  weelc,  payable  weekly, 
can  maintain  but  one  action  for  the  breach,  and 
will  not  be  permitted  to  maintain  a  separate  ac- 
tion for  each  weekly  installment  as  it  falls  due. 

3.  An  employe  wron^fVilly  dismissed 
fi*om  service  in  breach  of  the  contract 
of  hiring  cannot  maintain  an  action  for  un- 
earned waffes  as  such,  although  he  holds  himself 
in  readiness  to  perform  his  part  of  the  contract, 

.    but  his  action  must  be  for  breach  of  the  contract. 

4*  A  satisfied  Judgment  In  an  action  by 
a  discharged  employe  working  under  a 
contract  for  a  year  at  a  certain  sum  per  week 
payable  weekly,  a^rainst  the  employer,  based  on 
the  contract,  is  a  bar  to  a  subsequent  action 
thereon,  although  the  recovery  was  for  only  one 
week*s  salary. 

tPotfe,  J.,  dbmenU} 
(October  6, 1893.)* 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of  de- 
fendants in  an  action  brought  to  recover  dam- 
ages for  breach  of  contract  of  employment. 
Affirmed, 

NOTS.— The  above  case  which  as  first  reported  in 
18  li,  R.  A.  6S,  seemed  somewhat  inconsisteot  with 
that  of  Keedy  v.  Long  (Md.)  6  L.  B.  A.  760,  Is  now 
reversed  on  rehearing. 

22  L.  R.  A. 


The  facts  are  stated  in  the  opinion.  4 

Messrs,  Charles  Marshall  and  WlUlaoi 
L.  Hodg^  for  appellant. 

Messrs.  Thomas  M.  Lanahan  and  Frank 
Gosnell,  for  appellees: 

The  contract  under  consideration  is  an  "en- 
tire contract,"  and  in  the  dismissal  of  the  a|>> 
pellant  by  the  appellees  there  was  but  one 
breach,  and,  therefore,  there  can  be  but  one 
cause  of  action,  and  the  recovery  before  the 
magistrate,  and  the  satisfaction  of  that  judg- 
ment, is  a  bar  to  the  present  action. 

Dugan  v.  Anderson^  36  Md.  5S5, 11  Am.  Rop. 
609;  McCullough  Iron  Co.  v.  Carpenter^  67  Md. 
554;  Keedy  v.  Long,  5  L.  R.  A.  759,  71  Md.  3S5; 
Keedy  v.  Crane,  71  Md.  895;  Classman  v.  La- 
coste,  28  Eng.  L.  &  £q.  140;  James  v.  Allen 
County,  44  Ohio  St.  226, 58  Am.  Rep.  831 ;  Booge 
Y.  Pacijie  HaUroad,  88  Mo.  212,  82  Am.  Dec. 
169. 

In  Keedy  y.  Long,  and  Keedy  v.  Orane,  supra^ 
the  doctrine  of  "constructive  service"  for  the 
first  time  was  urged  upon  this  court,  and  coun- 
sel for  Miss  £x>ng  and  Miss  Crane  relied  upon 
the  cases  of  Armfield  v.  NasJi,  81  Miss.  861; 
Colburn  v.  Woodw(yrth,  81  Barb.  881;  Thompson 
V.  Wood,  1  Hilt  97,  and  Fotrler  v.  Armour^  24 
Ala.  199,  in  support  thereof,  but  this  court 
considered  the  doctrine  utterly  indefensible  and 
untenable  Judgey^Q^Xxerry  delivering  the  opin- 
ion, that  "it  was  formerly  determined  in  Eng- 
land, and  followed  in  some  cases  in  this  coun- 
try, that  in  such  a  case  the  servant  holding 
himself  in  readiness  to  perform  his  contract, 

*A  dedsloQ  was  reached  in  this  case  and  an  opin- 
ion handed  down  by  Judge  Paire  on  November  18, 
1892,  in  whioh  the  Judfrment  of  the  lower  court  was 
reversed.  18  L.  R.  A.  68.  A  petition  for  a  rebearlnir 
was  subsequently  filed  whioh  resulted  in  the  opin* 
ion  fflven  nerewith« 


See  also  27  L.  R.  A.  409. 


im. 


Olmstbad  v.  Bach  A  Son. 


76 


•nd  being  able  and  willing  to  do  so,  was  entitled 
to  recover  bis  wages  for  tbe  wbole  term,  upon 
the  ground  of  constructiye  service.  Tbis  doc- 
trioe  bad  its  origin  in  a  decision  by  Lord  Ellen- 
borougb  at  nisi  pritu,  in  Oandell  y.  Pffntigriy, 
4  Campb.  875,  1  Stark.  198.  It  was  followed 
io  otber  cases,  tben  doubted,  again  adopted, 
bat  finsBy  repudiated  altogether  In  Elderton  v. 
Emmens,  6  C.  B.  160;  Ooodman  t.  Foeock,  15 
Q.  B.  576. 

Tbe  cases  in  New  York  have  been  expressly 
overruled  by  tbe  court  of  appeals  of  that  state 
in  Howard  v.  Daly,  61  N.  Y.  873. 19  Am.  Rep. 
285;  and  tbe  remaining  cases  in  Mississippi  and 
Alabama  were  repudiated  and  disapproved  by 
that  court  in  that  case,  and  by  tbe  supreme 
court  of  Ohio  in  James  y.  AUsn  thunty,  supra; 
sBd  by  tbe  court  of  appeals  of  Illinois  in  Jones 
T.  DunUm,  7  IB.  App.  580. 

MeSherrsTft/.,  delivered  the  opinion  of 
tbe  court : 

The  declaration  in  this  case  alleges  that 
the  plaintiff  and  defendants  entered  into  a 
written  contract  under  seal,  whereby  the  lat- 
ter agreed  to  pay  to  the  former  a  salary  of 
$50  per  week,  payable  weekly,  as  compen- 
sation for  the  services  of  the  plaintiff  as  cut- 
ter in  the  business  of  the  defendants,  and 
that  the  plaintiff  agreed,  in  consideration  of 
said  salarjr,  to  devote  his  time  and  attention 
to  the  business  of  the  defendants,  as  is  usual 
in  conducting  a  merchant  tailoring  business. 
Theairreement  further  provided  that  the  con- 
tract .siiould  continue  iu  full  force  for  one 
year  from  February  1,  1892,  to  February  1, 
1893.  The  declaration  also  avers  that  the 
plaintiff  entered  into  the  service  of  the  de- 
fendants under  the  above  contract,  and  per- 
formed his  duty  thereunder  until  April  5, 
18d3,  when  tbe  defendants  refused  to  permit : 
him  to  perform  his  part  of  said  contract^  or 
to  pay  him  the  salary  to  which  he  was  en- 
titled thereunder,  after  April  9,  1892.  It 
further  alleges  that  the  plaintiff  has  always 
been  ready  and  willing  to  perform  his  part 
of  the  contract,  and  to  render  the  services 
which  he  agreed  thereby  to  perform,  and  has 
always  held  himself  in  readiness  and  offered 
to  perform  said  services  according  to  said 
contract,  but  that  the  defendants  have  refused 
to  permit  him  to  perform  the  contract  on  bis 
part,  and  have  refused,  and  still  do  refuse,  to 
pay  him  the  salary  of  $50  a  week,  as  therein 
provided,  since  April  »,  1892.  It  concludes 
with  a  claim  by  the  plaintiff  ''that  there  is 
due  and  unpaid  to  him  of  the  amount  payable 
to  him  under  said  contract  tbe  sum  of  $250, 
being  the  amount  of  said  weekly  salary  stip- 
ulated to  be  paid  by  said  contract  to  the  25th 
of  May,  1892." 

Among  the  defenses  relied  on  the  defend- 
ants pleaded  that  on  April  5,  1892,  they  dis- 
missed the  plaintiff  from  their  service,  .and 
at  the  same  time  paid  him  all  wages  or  salary 
due  to  him  under  the  contract  down  to  April 
9,  the  end  of  the  week  terminating  four  days 
after  bis  dismissal ;  that  nine  days  after  said 
dismissal  the  plaintiff  brought  suit  against 
the  defendants  before  a  justice  of  tbe  peace 
upon  the  identical  contract  and  cause  of  ac- 
tion sued  on  in  the  case  at  bar,  and  that  there- 
after the  plaintiff  recovered  Judgment  in  that 
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suit  for  the  sum  of  $50  and  costs,  which  judg- 
ment was  fully  paid  and  satiftflod  b^  the  de- 
fendants before  tbe  pending  action  was 
brought.  To  this  plea  the  plain  tiff  replied 
that  after  the  pretended  dismissal  of  him  by 
the  defendants  he,  notwithstanding  the  dis- 
missal, presented  and  offered  himself  to  the 
defendants  as  ready  and  willing  to  perforin 
his  part  of  the  contract  set  forth  in  the  dec- 
laration, and  did  in  fact  continuously  bo 
offer  to  perform  the  same,  and  that  the  suit 
mentioned  in  said  plea  was  a  suit  for  liis 
salary  for  one  week  under  said  contract.  Tliin 
replication  was  demurred  to.  The  Baltiinoru 
city  court  sustained  the  demurrer,  and  entered 
judgment  thereon  for  the  dofeudatits.  The 
plaintiff  thereupon  took  this  appeal  from 
that  judgment. 

It  is  apparent  from  this  outline  of  the 
pleadings  that  the  wages  or  snlnry  now 
sought  to  be  recovered,  as  well  as  those  sued 
for  before  the  magistrate,  were  not  wa^es  or 
salary  which  had  been  actually  earned,  but 
were  wages  or  salary  for  work  and  labor  that 
the  plaintiff  was  ready  and  willing,  but  had 
not  been  allowed,  to  perform.  That  the  con- 
tract declared  on  was  broken  by  the  defend- 
ants when  they  dismissed  the  plaintiff  is 
conceded,  or,  a^-  least,  is  not  denied,  by  the 
pleadings.  For  that  breach  the  plaintiff  was 
clearly  entitled  to  recover.  But  to  what  ex- 
tent, and  how  often?  The  answer  to  these 
inquiries  involves  at  the  very  outset  an  ex- 
amination of  the  scope  of  the  agreement  set 
foith  in  the  declaration,  as  to  whether  it  is  an 
entire  or  divisible  one ;  because,  if  it  be  en- 
tire and  indivisible,  and  there  has  been  but 
a  single  breach,  but  one  action  can  be  brought 
therefor.  The  contract  is  one  of  hiring.  Un- 
der it  the  plaintiff  was  employed  as  a  cut- 
ter at  $50  per  week,  payable  weekly,  and  it 
was  expressly  provided  that  this  employment 
and  this  weekly  payment  of  wages  should 
continue  for  one  year.  The  duration  of  the 
employment  was  a'^  much  an  integral  part  of 
the  agreement  as  the  stipulation  relating  to 
the  amount  of  the  compensation  and  the  stated 
periods  for  its  payment.  It  was  not  a  hir- 
ing by  the  week,  payable  weekly,  because  it 
was  explicitly  declared  that  it  should  con- 
tinue for  a  year.  It  was  not  fifty-two  sepa- 
rate, independent  contracts,  but  one  indivisi- 
ble agreement,  covering  the  period  of  a  year, 
and  making  provision  for  the  weekly  pay- 
ment of  wasres.  The  consideration  for  the 
plaintiff's  undertaking  was  the  defendants' 
agreement  to  pay  him  $50  a  week  and  to  em- 
ploy him  as  a  cutter  for  one  year.  The  latter 
was  as  much  a  part  of  the  consideration  prom- 
ised him  for  entering  the  service  of  the  de- 
fendants as  the  former,  for  it  would  l^e  wholly 
unreasonable  to  assume,  as  any  other  con- 
struction must,  that  it  was  the  intention  of 
the  parties  that  the  hiring  should  be  for  a 
week,  determinable  by  notice,  or  else  merely 
a  hiring  at  will,  as  it  undoubtedly  would 
have  been  had  there  been  no  stipulation  as 
to  its  duration.  McOuUougli  Iron  Co.  v.  Car- 
penter, 67  Md.  554.  The  good  sense  and 
reasonableness  of  the  particular  case  must  al- 
ways guide  and  govern  courts  in  determin- 
ing whether  a  contract  is  divisible  or  entire. 
Dugan  y.  Anderson,  86  Md.  585,  11  Am.  Bep. 
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600;  J0TU8T.  Dunn,  8Watt8&8.  109;  Bobin- 
ton  y.  Oreen,  3  Met.  159.  Whether  a  contract 
must  be  sued  on  as  an  entirety  or  is  divisible 
and  can  become  the  foundation  of  separate 
suits  for  the  infraction  of  independent  stip- 
ulations depends  on  its  terms ;  and,  in  order 
to  arrive  at  a  correct  construction,  due  re- 
gard must  be  had  to  the  intention  of  the  con- 
tractinji:  parties  as  revealed  by  the  language 
which  they  have  employed,  and  the  subject- 
matter  to  which  it  has  reference.  Braumel  v. 
Baynffr,  68  Md.  47 ;  Brewster  v.  Fraaier,  83 
Md.  308 ;  Brantly,  Cont.  216.  Obviously  the 
appellant  expected  and  contracted  for  con- 
tinuous employment  for  a  year,  and  not  for 
a  weekly  or  still  more  precarious  hiring  at 
will,  and  the  appellees  contemplated  secur- 
ing a  permanent  cutter  in  their  tailoring 
business.  Certainty  in  the  duration  of  the 
employment,  as  well  as  exemption  from  the 
annoyance  incident  to  frequent  changes  in 
such  an  employ,  were  manifestly  within  the 
contemplation  of  both  of  the  parties  to  the 
contract  when  it  was  entered  into,  and  with 
these  considerations  before  them  it  seems  to 
us  clear  that  the  appellant  never  supposed 
himself  only  hired  by  the  week  or  at  will, 
and  equally  clear  that  the  appellees  never 
understood  that  their  employ^  was  at  liberty 
to  terminate  the  engagement  upon  a  week's 
notice.  The  hiring  was  for  a  year  and  the 
wages  were  payable  in  weekly  installments 
of  $50  each.  The  subsidiary  provision  as  to 
the  payment  of  the  wages  each  week  does  not 
split  up  the  contract  into  as  many  agreements 
as  there  were  payments  or  periods  named  for 
payments  10  be  made  {Norrington  v.  WrigJit, 
115  U.  8.  188,  29  L.  ed.  806)  ;  nor  is  it  in- 
consistent  with  a  yearly  hiring  {Norton  v. 
GomU,  65  Md.  362 ;  Faiccett  v.  CanK  5  Bam. 
&  Ad.  908)  ;  for,  as  said  by  Ijord  Kenyon  in 
King  v.  Birdlyrooke,  4  T.  R.  245 :  **  Whether 
the  wages  be  to  be  paid  by  the  week  or  the 
year  can  make  no  alteration  in  the  duration 
of  the  service  if  the  contract  were  for  a  year. " 
The  contract  is,  then,  an  entire,  and  not  a 
divisible,  one.  It  does  not  consist  of  distinct 
and  independent  subjects  which  admit  of  be- 
ing separately  executed  and  closed.  A  dis- 
missal during  the  year  was  consequently  a 
breach  of  the  contract  as  an  entirety,  and  fur- 
nished the  party  not  in  default  with  a  good 
cause  of  action.  The  contract  being  entire, 
and  having  created  the  relation  of  master  and 
servant,  and  the  latter  having  been,  as  averred 
in  the  pleadings,  dismissed  before  the  expira- 
tion of  the  term  for  which  he  had  been  en- 
gaged, what  redress  was  open  to  him?  Ob- 
viously but  one  remedy  for  the  recovery  of 
the  whole  damage  sustained  by  him.  In 
Keedy  v.  Long,  71  Md.  889,  5  L.  R.  A.  759, 
this  court  said :  ^'A  servant  wrongfully  dis- 
ciiarged  has  only  two  remedies  open  to  him 
at  law,  either  of  which  he  mB,j  pursue  im- 
mediately on  his  discharge.  First,  he  may 
treat  the  contract  as  continuing,  and  bring 
a  special  action  against  the  master  for  break- 
ing it  by  discharging  him,  and  this  remedy 
be  may  pursue  whe£er  his  wages  are  paid 
up  to  the  time  of  his  discharge  or  not;  or, 
secondly,  if  his  wages  are  not  paid  up  to 
the  time  of  his  disdiarge,  he  may  treat  the 
contract  of  hiring  as  rescinded,  and  sue  his 
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master  on  a  wtantum  meruit  for  the  services 
he  has  actually  rendered.     These  two  alter- 
native remedies  are  the  only  ones  open  to 
him.  Mayne,  Damages,  159.    Upon  a  quan-- 
turn  meruit  he  can  only  recover  tor  the  serv- 
ices actually  rendered.     Archard  v.  Homor^ 
3  Car.  <&  P.  849 ;  Smith  y.  Haywa/rd,  7  Ad. 
&  El.  544.    In  an  action  for  damages  for  a 
breach  of  the  contract  he  will  be  entitled  to 
recover  the  actual  damages  he  has  sustained, 
in  addition  to  the  wages  earned ;  and  in  case 
he  has  by  diligence  been  unable  to  secure 
other  employment  during  the  entire  term, 
he  can  recover  the  entire  wages,   less    the 
amount  he  has  actually  earned  during  the 
interim,  or  the  amount  he  might  have  earned 
by  the  exercise  of  proper  diligence  in  seek- 
ing for  employment  in  the  same  or  similar 
business.     Wood,  Mast.   &  S.    249;  Mayne, 
Damages,  168 ;  Etdertan  y.  Emmtne^  6  C*  B. 
160;    Goodman  v.    Poeoek,    15   Q.   B.    576. » 
Jaffray  y.  ICing,  84  Md.  217.     In  the  case  at 
bar  the  pleadings  show  that  all  wages  earned 
by  the  appellant  had  been  paid  to  him  in 
full  up  to  the  end  of  the  week  during  which 
he  was  dismissed.     When  he  brought  suit 
before  the  justice  of  the  peace  he  had  earned 
no  wages  which  had  not  been  paid  him,  for 
be  had  rendered  no  services  after  his  dis- 
missal.    He  was,  therefore,  at  that  time  in 
no  position  to  sue  upon  a  quantum  meruit  for 
the  value  of  services  actually  performed,  and 
he  could  only  recover  in  that  suit  damages 
for  a  breach  of  the  entire  contract,  unless  tho 
contract  was  divisible  into   fifty-two    inde- 
pendent agreements,  each  capable  of  being 
separately  executed  and  closed.     His  wages 
having  been  paid  in  full  up  to  the  time  of 
his  dismissal,  he  had  no  option  as  to  reme- 
dies which  he  might  pursue.     He  w^as  con- 
fined to  an  action  for  the  recovery  of   dam- 
ages which  he  had  sustained  by  a  breach  of 
the  contract,  because  successive  actions,   in- 
stituted for  the  recovery  of  fractions  of  the 
same    aggregate  damages,    cannot  be   sup- 
ported.    His^suit  before  the  magistrate  was, 
whatever  it  purported  to  be,  a  suit  for  the 
breach  of  the  contract  of  hiring.     It  could 
have  been  for  nothing  else,  except  for  serv- 
ices never  rendered,  the  value  of  which  was 
measured  by  the  price  agreed  to  be  paid  for 
them  when*actually  pei?ormed.     There  was 
but  one  dismissal  and  but  one  breach,  and 
the  plaintiff  could  not  split  up  his  cause  of 
action,  recovering  a  part  of  his  damages  in 
one  suit  and  the  remainder  afterwards   in 
other  suits  for  tliat  single  breach.     It  is  an 
ancient  and  familiar  rule  of  law  that  only 
one  action  can  be  maintained  for  the  breach 
of  an  entire  contract,  and  the  judgment  ob- 
tained by  the  plaintiff  in  one  suit  may  be 
pleaded  in  bar  of  any  second  proceeding. 
Sedgw.  Damages,   224 ;  Dugan  v.  Anderaon, 
86  Md.  584,  11  Am.  Rep.  509.     It  was  the 
appellant's  plain  duty  to  include   all   that 
belonged  to  that  cause  of  action — that   one 
breach — in  the  first  suit,  so  that  one  proceed- 
ing and  one  recovery  should  settle  the  rights 
of  the  parties.    It  would  be  at  his  own  risk 
and  peril  if  he  negligently  or  ignorantly 
omitted  a  part  of  what  mignt  properly  have 
been  embraced  in  the  cause  of  action  in  the 
first  suit.     Or,  as  expressed  by  Lord  Camp- 
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bell  in  Chwnan  ▼.  Laeasie,  28  Eng.  L.  &  Eq. 
140,  **  if  the  contract  is  entirely  broken,  and 
the  relation  of  employer  and  employed  put  an 
end  to,  I  agree  that  the  party  suing  ought  to 
allege  in  his  declaration  the  whole  gravamen 
that  he  suffers  by  such  breach  of  contract, 
and  that  he  may  recover  therein  all  the  dam- 
ages that  may  ensue  to  him  in  consequence." 
Again,  as  clearly  put  by  the  supreme  court 
of  Ohio  in  Janus  y.  Allen  County,  44  Ohio 
St.  226,  68  Am.  Rep.  821 :  **  As  a  result  of  the 
authorities,  as  well  as  upon  principle,  we 
are  satisfied  that  in  such  a  contract  as  the  one 
in  the  case  at  bar,  where  the  employe  is 
wrongfully  dismissed,  but  all  wages  actually 
earned  up  to  that  time  are  paid,  the  only  ac- 
tion ti^e  employe  has,  whether  he  brings  it  at 
once  or  waits  until  the  entire  period  of  time 
has  expired,  is  an  action  for  damages  for  the 
breadi  of  contract ;  and  the  measure  of  dam- 
ages will  be  the  loss  or  injury  occasioned 
by  that  breach,  and  one  recovery  upon  such 
claim,  whether  the  damages  be  denominated 
'loss  of  wages'  or  'damages  for  breach,  *  is  a 
bar  to  a  future  recovery. "  Wood,  Mast.  &  S. 
246. 

It  is  to  be  observed  that  the  case  at  bar  is 
distinguishable  from  a  class  of  cases  alluded 
to  in  ulostnnan  y.  LacofUy  suyra^  where,  there 
having  been  no  dismissal  of  the  servant,  the 
only  breach  of  the  contract  consisted  in  the 
failure  of  the  master  to  pay,  when  due,  the 
wages  or  installments  of  wages  actually 
earned.  In  those  instances,  the  contract  not 
having  been  broken  by  the  dismissal  of  tlie 
servant,  and  he  not  having  been  prevented 
from  performing  his  work,  and  the  relation 
of  master  and  servant  still  continuing,  an 
action  on  the  contract  could  be  maintained 
to  recover  the  salary  or  wages  due  for  a  past 
stated  period.  Keedy  v.  Long,  71  Md.  892,  6 
L.  R.  A.  759.  But  a  dismissal  of  the  servant, 
or,  differently  stating  the  same  thing,  a  re- 
fusal to  allow  him  to  continue  to  work,  while 
not  a  rescission  of  tlie  contract,  is  a  breach  of 
it  that  will  authorize  a  recovery  of  damages 
for  the  whole  injury  which  the  servant  may 
have  sustained.  And  such  a  suit  may  be  in- 
stituted though  the  time  for  the  completion 
of  the  service  bas  not  elapsed.  Keedy  v.  Long, 
iupra.  This  conclusion  does  not  involve  an 
application  or  adoption  of  the  principle  laid 
down  in  Hoehster  w,  De  La  Tour,  20  £ng.  L. 
4&  Eq.  167. 

The  law  of  the  case  just  cited  relates  to 
eases  where  there  is  a  precontract  for  future 
services,  or  the  performance  of  some  act  or 
duty  at  a  future  period,  and  where  perform- 
ance cannot  be  commenced,  and  was  not  by 
the  contract  contemplated,  until  that  period 
'  arrives,  and  where  the  promisor,  prior  to  that 
time,  announces  his  intention  not  to  abide 
by  the  contract.  But  that  is  not  this  case, 
where  performance  had  been  commenced,  and 
the  plaintiff  was  prevented  by  the  defend- 
ants from  further  executing  it. 

But  it  is  insisted  the  pending  suit  is  not 
for  damages  for  dismissing  the  plaintiff,  but 
that  it  is  an  action  on  the  contract  to  recover 
the  plaintiff's  salary  for  the  five  weeks  fol- 
lowing the  one  for  which  a  recovery  had  been 
had  before  the  justice  of  the  peace.  And 
the  right  to  recover  this  salary  as  salary, 
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and  not  as  daomges  for  a  breach  of  the  con- 
tract,  is  based  upon  the  plaintiff's  readiness 
and  willingness  to  perform  his  work,  and 
not  upon  his  actual  performanoe  of  it;  in 
other  words,  he  seeks  to  recover  installments 
of  salary  for  work  which  he  never  performed, 
and  to  recover  them  merely  because  he  was 
willing  to  perform  it,  but  was  prevented 
from  doing  so.  As  thus  presented,  under  a 
contract  that  is  indivisible,  and  which  cov- 
ers a  hiring  for  a  whole  year  at  a  salary 
payable  in  weekly  installments,  it  is  a  claim 
to  recover  for  constructive  services.  Had 
the  action  been  indddtatuM  assumpsit,  it  is 
conceded  the  doctrine  of  constructive  service 
would  be  involved,  but,  as  the  suit  is  on  an 
express  contract  prescribing  the  amount  of 
each  installment  of  the  compensation,  it  is 
urged  that  the  defendants  are  liable  for  the 
stipulated  price  of  the  services  the  plaintiff 
agreed  to  perform,  but  never  did  perform, 
and  that  they  are  liable,  because  tbe  plain- 
tiff was  not  permitted  to  perform  them, 
though  ready  and  willing  to  do  so.  In  both 
indebitatus  assumpHt  and  in  an  action  on  an 
express  contract  to  recover  wages  for  services 
which  have  not  been  performed,  a  recovery 
is  sought  for  the  amount  that  the  plaintiff 
would  have  been  entitled  to  recover  had  the 
services  in  fact  been  rendered ;  and  such  re- 
covery is  sought,  not  because  the  services 
have  been  rendered,  but  because  the  plaintiff 
was  ready  and  willing  to  render  them,  and 
the  defendant  prevented  him.  In  both  in- 
stances, therefore,  the  readiness  of  the  plain- 
tiff to  perform  and  the  refusal  of  the  defend- 
ant to  allow  a  performance,  constitute,  when 
unearned  wages  are  sued  for,  the  ground  of 
the  actions,  though  the  forms  and  the  alle- 
gations of  the  pleadings  are  widely  different. 
That  which  is  sought ^o  be  recovered  in  both 
cases  is  the  same  thing,  viz.  wages  as  wages, 
though  in  the  one  case  it  is  under  the  alle- 
gation of  work  and  labor  done,  which  al- 
legation is  attempted  to  be  supported  by  the 
pruof  of  a  readiness  and  willingness  to  per- 
form; and  in  the  other  it  is  under  an  alle- 
gation of  a  refusal  to  allow  that  work  to  be 
done  which  the  plaintiff  had  agreed  to  do, 
and  continued  ready  and  willing  to  do. 
Salary  as  salary,  definitely  fixed  and  agreed 
to,  and  not  a  sum  of  money  as  unliquidated 
damages  for  a  broken  contract  of  hiring,  is 
what  IS  sued  for  under  the  declaration  in  the 
case  at  bar.  It  is  a  suit  to  recover  wages, 
though  no  services  have  been  rendered  at  all, 
and,  if  maintainable  in  that  form,  would  pre- 
clude the  defendants  from  showing  by  evi- 
dence that  the  plaintiff  could  have  secured 
other  similar  employment  during  the  time 
covered  by  the  contract ;  because,  if  wages, 
distinctively  as  wages,  can  be  recovered 
under  such  conditions,  instead  of  damages 
for  a  wrongful  discharge  or  dismissal,  they 
must  be  recovered  as  specific,  ascertained 
debts,  the  amount  of  which  is  fixed  by  the 
contract,  and  is  in  no  way  subject  to  abate- 
ment by  circumstances  which  would  reduce 
the  damages  in  a  suit  founded  on  a  refusal 
by  the  defendant  to  allow  the  plaintiff  to 
perform  his  part  of  an  indivisible  contract  of 
hiring.  In  other  words,  if  under  such  a  con- 
tract the  plaintiff  is  entitled  to  recover  wages 
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as  wages  upon  a  mere  offer  to  perform,  he 
must  be  entitled  t«  recover  just  precisely  the 
wages  Darned  in  the  contract,  even  though  he 
might  have  obtained  other  work  of  the  same 
kind,  at  the  same  price,  during  the  period 
for  which  he  claims  his  wages  under  the 
contract.  This  would  be  recovering  for  con- 
structive services.  That  doctrine  has  been 
altogether  repudiated,  both  in  England  and 
in  this  country.  Keedy  v.  Long^  71  Md.  389, 
5  L.  R.  A.  759.  "The  doctrine  of  construct- 
ive service  has,  in  England,  where  it  had  its 
origin,  been  repudiated,  and  the  law  there 
established  that  a  servant  wrongfully  dis> 
charired  has  not  an  action  for  wages,  unless 
something  is  due  for  past  services  actually 
rendered ;  and  as  to  any  other  claim  on  the 
contract  it  is  for  the  breach  of  it,  and  for 
his  damages  resulting  therefrom,  being  the 
ordinary  action  for  damages,  and  not  the 
common- law  action  of  indebitatus  assumpsit,'" 
James  v,  AlUn  Qyiinty,  supra;  Hoicard  v. 
Daly,  61  N.  Y.  363,— where  Oandell  v.  Pon- 
tigny,  4  Campb.  875;  Tlunnpson  v.  Wood,  1 
Hilt.  96,  and  the  cases  in  Alabama,  Missis- 
sippi, and  Wisconsin  are  distinctly  disaf- 
firmed, and  the  doctrine  of  constructive  serv- 
ice declared  to  be  "so  opposed  to  principle, 
so  clearly  hostile  to  the  great  mass  of  authori- 
ties, .  .  .  that"  it  could  not  be  accepted. 
We  hold,  then,  that  the  contract  declared  on  is 
entire  and  indivisible ;  that  for  the  breach  of 
it  by  the  defendants  in  discharging  the  plain- 
tiff before  the  expiration  of  the  year,  or  in 
refusing  to  allow  him  to  work,  a  right  of 
action   arose,   not   for   unearned   wages  or 


salary,  as  such,  but  for  damages  for  a  breach 
of  the  contract,  tJie  measure  of  whicli  dam- 
ages would  be  the  stipulated  salary  for  the 
stipulated  period  of  one  year,  less  the  amount 
the  plaintiff  actually  earned,  or  might,  by 
due  and  rea^^onable  diligence,  have  earned, 
after  his  dismissal  {Jaffray  v.  King,  34  Md. 
223)  ;  that,  as  there  was  but  one  breach,  but 
one  action  could  be  maintained  therefor; 
that,  having  recovered  before  the  magistrate 
in  a  suit  founded  on  that  breach, — for  be 
could  have  lawfully  recovered  upon  no  other 
theory, —he  is  barred,  upon  the  satisfaction 
of  that  judgment,  from  again  suing  on  the 
same  contract,  because  he  could  have  re- 
covered in  one  action  all  the  damages  he 
sustained,  including  that  for  which  he  now 
sues;  and  that,  if  the  pending  action  be 
treated  as  a  suit  to  recover  for  installments 
of  salary  under  the  contract,  no  services 
having  been  rendered  by  him,  it  must  fail, 
because  the  services  were  never  rendered, 
but  were  constructive.  The  plaintiff  elected 
to  sue  before  a  justice  of  the  peace  for  a  por- 
tion of  the  amount  he  might  have  recovered 
had  he  claimed  more  and  sued  in  a  different 
forum,  and  he  must  abide  the  result  of  thac 
election.  He  is  not  at  liberty  to  split  up 
his  cause  of  action  into  fragments,  and  suc- 
cessively sue  for  each,  when  there  has  been 
but  one  breach  of  an  entire  and  indivisible 
contract.  As  we  agree  with  the  court  be- 
low, its  judgment  will  be  affirmed. 
Judgment  affirmed  with  costs  in  both  courts. 


•  </.,  dissents. 
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A  statute  griviag  llTery-atable  keepers  a 
lien  for  the  keeping  of  animals  piaoed  in 
their  oharKe,  without  the  kDOwledire  or  ooneent 
of  the  mortffai;ee,  does  not  make  suoh  lien  su- 
perior to  that  of  a  prior  duly  recorded  mortgage 
on  the  animals,  even  though  the  law  day  has 
passed  and  ttie  animals  are  stiU  in  the  mortgaffor^s 
possession. 

(July  27, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Montgomery  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  money  which  defendant  had  re- 
ceived for  the  sale  of  certain  mules  upon 
which  plaintiff  held  a  mortgage  and  which 
had  been  placed  in  possession  of  a  liveryman 
to  be  cared  for,  who  claimed  a  lien  superior 
to  plaintiff's  mortgage.  Affirmed, 
Appellee  held  a  mortgage  executed  on  the 

NOTS.— On  the  disputed  question  of  priority  be- 
tween afipster^s  liens  and  chattel  mortflrafices,  see,  in 
connection  with  the  present  case,  chat  of  Wright 
▼.  Sherman  CB.  Dak.)  17  L.  R.  A  79S,  and  fiot«. 
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81st  day  of  August,  1888,  by  one  R.  J. 
Chambers,  on  certain  mules  to  secure  a  debt 
due  by  Chambers  to  appellee.  This  mort- 
gage was  duly  recorded  in  the  proper  oftice. 
Subsequently,  and  while  the  mortgage  re- 
mained unpaid  but  after  it  had  become  due. 
Chambers  put  the  mules  in  the  livery  stable 
of  John  H.  Clisby  to  be  kept  and  feci.  For 
this  service  Chambers  became  indebted  to 
Clisby  in  the  sum  of  $200,  for  the  satisfac- 
tion of  which  Clisby  claimed  a  lien  on  the 
mules.  The  mortgagor  and  Clisby  entered 
into  an  agreement  that  the  mules  should  be 
sold  by  defendant  and  the  proceeds  held  by 
him  for  the  benetit  of  whichever  party  should 
be  entitled  to  them.  After  the  sale,  the  bank 
brought  this  action  to  recover  the  proceeds. 
Further  facts  appear  in  the  opinion. 

Jfr.  A.  A.  Wiley»  for  appellant: 
Animals  must  be  preserved  and  their  pres- 
ervation really  inures  to  the  benefit  of  the 
mortgagee;  the  lien  is  a  statutory  creation  and 
a  mortsrage,  executed  while  the  statute  is  of 
force,  is  lAken  in  subordination  thereof,  and  i% 
subject  to  such  statute  as  a  general  rule  of  law. 
The  mortgagee  takes  his  mortgage  with  full 
knowledge  of,  and  subject  to,  the  statutory  lien 
of  the  liveryman  as  he  would  to  a  common-law 
lien. 

Hammond  ▼.  Danielson,  126  Mass.  294:  Col- 
guitt  y.  Kirkman,  47  Ga.  655;  Smith  v.  Stevtr.g, 


See  also  40  L.  R  A.  761. 


1898L 


Chapman  y.  Fibst  National  Baitk  of  Montciomsbt. 


79 


36  Minn.  d03;  Gate  ▼.  AlUn,  21  Kan.  217,  80 
Am.  Rep.  425;  Code,  |  8080. 

In  Johnaon  y.  HiU^  8  Stark.  172,  it  appeared 
that  one  who  bad  obtained  wrongful  possession 
of  a  horse,  took  it  toaliverv-stabie  keeper,  and 
left  it;  and  it  was  held  tnat  a  lien  existed  in 
favor  of  the  latter  asrainst  the  owner. 

In  WiUtams  y.  AlUup,  10  C.  B.  N.  8.  416,  a 
abipwriffht,  who  had  done  repairs  on  a  vessel 
at  the  instance  of  the  mortgagor,  was  given  a 
lien  paramount  to  that  of  the  prior  mortgage; 
and  the  same  conclusion  was  reached  in  the 
case  of  Seoit  y.  Delahunt,  6  Lans.  872. 

See  also  Herman,  Chat  Mortg.  803;  Brown 
V.  Holmes,  18  Kan.  492;  The  St,  Joseph,  1 
Brown,  Adm.  202;  Th»  Granite  State,  1 
Sprague.  277;  Donnell  v.  The  Starlight,  108 
Mass.  227-283;  Jones,  Chat  Mortg.  §§473-476. 

The  act  is  constitutional. 

Smith  Y.  Stevens,  eupra;  Laird  y.  Moonan, 
82  Minn.  358. 

The  statute  (section  8089  of  the  Code)  gave 
Chambers  as  mortgagor  or  bailor  the  right  to 
put  a  lien  on  the  mules  in  question  in  order  to 
pre^^rve  them. 

Golquitl  Y.  Kirkman,  47  Ga.  658. 

Messrs,  Tompkins  &  Troy*  for  appellee: 

The  law  gives  to  the  livery -stable  keeper  a 
IJen  on  stock  kept  and  fed  by  him,  but  it  no- 
where provides  that  it  shall  be  superior  to  the 
lieos  created  before  his,  of  which  he  had  notice, 
actual  or  constructive. 

Code  1886.  §§  3089-3090;  Bisseil  y.  Pearce, 
28  N.  y.  252;  Jones,  LienP,  §  691. 

To  give  it  such  construciion  would  make  the 
act  unconsiitiitional.  The  legislature  would 
have  no  authority  to  pass  a  law  authorizing  the 
divestiture  of  a  title  without  the  consent  of  the 
party  whose  title  was  divested;  or  without  giv- 
ing him  a  day  in  court    - 

« imberly  y.  Mayberry,  14  L.  R.  A.  805,  94 
Ala.  240. 

Haralson*  J.,  delivered  the  opinion  of 
the  court : 

The  only  question  presented  by  this  record 
is,  Has  the  statutory  lien  of  a  livery-stable 
keeper,  given  by  section  8089  of  the  Code, 
for  the  keeping  and  feeding  of  stock,  prec- 
edence over  a  mortgage  on  the  animals  pre- 
Tiously  given  by  their  owner,  the  law  day 
of  the  mortgage  having  passed  and  the  ani- 
mals remaining  in  the  possession  of  the  mort- 
gagor? That  section  reads:  "Any  keeper, 
owner,  or  proprietor  of  a  livery  stable  shall 
have  a  lien  on  all  stock  kept  and  fed  by  him, 
for  the  payment  of  his  charges  for  keeping 
and  feeding  such  stock,  and  he  shall  have 
the  right  to  retain  the  stock,  or  so  much 
thereof  as  may  be  necessary,  for  the  payment 
of  sach  charges."  This  question  is  an  un- 
decided one  in  this  state,  and  there  is  a  con- 
flict in  the  authorities  on  it.  Mr.  Jones,  in 
his  work  on  Liens,  with  these  conflicting 
authorities  before  him,  says:  "A  chattel 
mortgage  upon  a  horse  is  superior  to  a  sub- 
sequent lien  of  a  1  i very -.«» table  keeper,  where 
the  horse  is  placed  in  the  stable  by  the  mort- 
gagor after  the  making  of  the  mortgage, 
without  the  knowledge  of  the  mortgagee," 
*ad,  as  reasons  leading  to  this  conclusion, 
he  adds:  "It  is  not  to  be  supposed  that  a 
statute  giving  a  lien  for  the  keeping  of  ani- 
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mals  was  Intended  to  violate  fundamental 
rights  of  property,  by  enabling  the  possessor 
to  create  a  lien  without  the  consent  of  the 
mortgagee,  when  the  person  in  possession 
could  confer  no  rights,  as  against  the  mort- 
gagee, by  a  sale  of  the  animals.  The  keeper 
of  animals  intrusted  to  him  by  the  mortgagor 
undoubtedly  acquires  a  lien  against  the  mort- 
gagor, but  it  is  a  lien  only  upon  such  in- 
terest in  them  as  the  mortgagor  had  at  the 
time,  and  not  a  lien  as  against  the  mortgagee, 
between  whom  and  the  deeper  of  the  animals 
there  is  no  privity  of  contract.  The  mort- 
gagor, though  in  possession,  is  in  no  senso 
the  mortgagee's  agent  nor  does  he  sustain  to 
the  mortgagee  any  relations  which  authorize 
him  to  contract  any  liability  on  his  behalf. 
The  statute  cannot  be  construed  to  authorize 
the  mortgagor  to  subject  the  mortgagee's  in- 
terest to  a  lien,  without  his  knowledge  or 
consent,  as  security  for  a  liability  of  the 
mortgagor,  unless  such  a  construction  clearly 
appears,  from  the  language  of  the  statute,  to 
be  unavoidable."  In  support  of  these  views 
he  cites  Jaclceon  y.  KasseaU,  80  Hun,  281 ; 
Biftsell  V.  Pearce,  28  N.  Y.  252;  Charles  v. 
Neigelsen,  15  111.  App.  17 ;  Sargent  y.  Vsher, 
55  N.  H.  287,  20  Am.  Rep.  208 ;  State  Bank 
V.  LovNi,  22  Neb.  68;  Easter  v.  Goyne,  51 
Ark.  222 ;  McGreary  v.  Gain£S,  55  Tex.  485, 
40  Am.  Kep.  818;  Small  v.  Robinson,  69  Me. 
425,  31  Am.  Rep.  299 ;  Jones.  Chat.  Mortg. 
§  474. 

The  contrary  construction,  sustained  by 
respectable  authority,  proceeds  upon  the  idea 
that  the  animals  must  be  preserved,  and  that 
their  preservation  inures  to  the  benefit  of  the 
mortgagee ;  that  the  lien  is  of  statutory  crea- 
tion, purely,  and  a  mortgage  executed  while 
the  statute  is  of  force  is  taken  in  subordina- 
tion thereof,  and  is  subject  to  such  statute, 
as  a  general  rule  of  law ;  that  a  mortgagee, 
when  he  takes  a  mortgage,  takes  it,  in  legal 
contemplation,  with  full  knowledge  of,  and 
subject  to,  the  righta  of  a  person  who  may 
keep  the  propertv  at  the  request  of  the  mort- 
gagor or  other  fawful  possessor,  under  the 
statutory  lien,  as  he  would  do,  to  a  com- 
mon-law lien.  Hammond  v.  DanieUon,  126 
Mass.  294 ;  Colquitt  v.  Kirkman,  47  Ga.  555 ; 
Smith  Y.  Stevens,  86  Minn.  803 ;  Case  v.  AlUn, 
21  Kan.  217-220,  80  Am.  Rep.  425 ;  Williams 
V.  AUsup,  10  C.  B.  N.  S.  417 ;  The  Granite 
State,  1  Sprague,  277, 

It  is  for  us  to  determine  which  of  these 
conflicting  views  is  more  consonant  with 
reason,  and  the  policy  of  our  own  statutes. 
Thus  aided,  we  may  the  more  readily  arrive 
at  the  intention  oi  the  legislature  in  the 
creation  of  this  statutory  lien.  Our  registra- 
tion laws  proceed  upon  the  idea  that  no  one 
with  notice  of  a  mortgage  on  personal  prop- 
erty has  the  right  to  deal  with  it,  in  any 
wise,  to  the  prejudice  of  the  mortgagee,  and 
that,  with  knowledge  or  notice  of  the  exist- 
ence of  the  mortgage,  he  can  acquire  no 
rights  in  or  title  to  the  property  mortgaged 
which  are  not  in  suboraination  to  those  of 
the  mortgagor ;  and  we  can  perceive  no  rea- 
son, in  the  absence  of  a  provision  of  the  stat- 
ute to  that  effect,  to  exempt  a  livery  stable 
keeper,  more  than  any  other  person,  from  the 
force  and  effect  of  our  registration  laws.     It 
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is  not  for  us  to  give  these  statutes  any  sacb 
construction  onless  we  are  constrained  to  do 
•o  hj  the  manifest  intention  of  the  legisla- 
ture. These  laws  are  of  universal  and  nn- 
Tarying  application  to  all  persons  and  classes 
not  specially  exempted  by  statute.  Code, 
$  1814.  Accordingly,  we  haye  held  that  the 
due  registration  of  a  mortage  on  personal 
property  is  constructiye  notice  to  those  who 
deal  with  the  property,  as  binding  on  them 
as  actual  notice  would  be  {Hudmon  y.  Du 
Bote,  a5  Ala.  446,  2  L.  R.  A.  475 ;  Hefiin  y. 
eiay,  78  Ala.  180 ;  Mayer  y.  Taylor,  69  Ala. 
403),  and  that  a  factor  or  commission  mer- 
chant, for  instance,  reoeiying  and  selling 
•cotton  for  a  mortgagor,  without  actual  notice 
of  the  mortgage,  is  liable  in  troyer  to  the 
mortgagee,  if  the  mortgage  has  been  prop- 
erly recorded  in  the  county  in  which  the 
cotton  was  raised  {Marks  y.  Bobinton,  82  Ala. 
70 ;  Hudmon  y .  Du  Bom,  iupra) . 
It  will  hardly  be  contended  that  if  the 


mortgagor,  when  he  took  the  animals  mort- 
gaged to  the  livery-stable  keeper,  had  noti 
fied  him  that  the  plain tiif  held  a  mortgage 
on  them  to  secure  a  debt  which  he  owed  it. 
the  stable  keeper  would  have  been  justified 
and  protected,  under  our  statute  and  decis- 
ions, in  taking  them  into  his  charge  and 
keeping,  to  the  prejudice  of  the  plaint! fT, 
and  yet  the  registration  of  plaintiff's  mort- 
gage was  as  enectiye  as  actual  knowledge  of 
plaintiff's  rights  and  interests  in  the  prem- 
ises. The  legislature,  in  the  creation  of  this 
lien,  did  it,  we  must  presume,  with  reference 
to  our  registration  statutes,  and  the  general 
policy  of  our  law  foi  the  protection  oi  mort- 
gagees of  personal  property.  In  the  adop- 
tion of  the  statute,  it  eaye  no  preference  or 
priority  of  lien  oyer  prior  mortgages  or  in- 
cumbrances. The  court  below  did  not  err  in 
giving  the  general  charge  for  the  plaintiff, 
and  in  refusing  a  like  charge  for  defendant. 
Affirmed, 
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''Where  a  oontract  is  ezecntorj'.  one 
partjr  has  the  powrer  to  stop  perform- 
on  the  other  side  by  an  azpHcit  direction 
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to  that  effect,  subJectiDir  bimsell  tosuch  Oamaces 
as  will  compensate  the  other  party  for  beinff 
stopped  in  the  performance  of  his  part  at  that 
Btaere  in  the  execution  of  the  compact.  The  par- 
ty thus  forbidden  to  proceed  cannot  afterwards 
go  on,  complete  the  contract,  and  recoyer  the 
contract  price,  as  such;  his  only  remedy  behv 
for  damages  for  breach  of  contract. 

ON  BEBKARINO. 

!•   The  eontr&ct  referred  to  in  the  €fri^ 
inal  opinion  constmedt  and  held,  to  create 


KoTK.— i«  a  8Uif8cription  contract  joint  or  wvcrall 
•  In  case  of  an  ordinary  subscription  contract, 
where  the  undertalcinfr  is  to  pay  the  amount  set 
opposite  the  respectlye  signatures  of  the  parties 
for  some  benevolent  or  other  enterprise  the  gen- 
eral practice  has  been  to  regard  the  oontract  of 
each  subscriber  as  separate  from  that  of  others,  so 
as  to  sustain  an  action  against  each  subscriber  In- 
divid uaily.  Most  of  the  cases  upon  the  subject 
have  been  brought  and  decided*  however,  with  no 
attempt  to  raise  the  question  of  whether  or  not 
they  were  properly  brought,— at  least  so  far  as  the 
reports  of  the  cases  i  hemselves  are  concerned.  The 
following  are  examples  of  that  class  of  cases,  and 
although  it  is  not  meant  to  be  exhaustive,  sufficient 
of  them  have  been  collected  to  show  the  universal- 
ity of  the  practice:  Randolph  County  Comrs.  v. 
Jones,  1  Til.  103;  McClure  v.  Wilson.  43111.  856;  Trus- 
tees of  M.  E.  Church  v.  Garvey,  68  111.  401;  SneD  v. 
Trustees  of  M.  B.  Church.  58  111.  290;  Beach  v.  First 
M.  E.  Church,  96  III.  177;  McDonald  v.  Gray,  11  Iowa, 
fi06.  79  Am.  Deo.  509;  Carr  v.  Bartlett,  72  Me.  120; 
Haskell  V.  Oak,  75  Me.  519;  Trustees  of  Farmlngton 
Acadomy  v.  Allen,  14  Mn^s.  172,  7  Am.  Deo.  201; 
Bridge  water  Academy  v.  Gilbert,  2  Pick.  679, 18  Am. 
bee.  4.)7;  Bryant  v.  Goodnow,  6  Pick.  22»;  Thomp- 
son V.  Page,  1  Met.  56.5:  Mirick  v.  French,  2  Gray, 
420;  Springfield  Street  R.  Co.  v.  Sleeper,  121  Mass. 
29;  Underwood  v.  Waldron,  12  Mich.  73;  Workman 
V.  Campbell,  46  Mo.  305;  Conn  v.  McCoUough,  12  Mo. 
App.  366;  James  v.  Gough,  25  Mo.  App.  147;  Swain 
V.  Hill.  30  Mo.  App.  430:  McAuley  v.  Blllenger,  20 
Johns.  89:  Stewart  v.  Trustees  of  Hamilton  College, 
2  Denlo,  403;  Trustees  of  Hamilton  College  v.  Stew- 
art, 1 N.  Y.  682;  Reformed  Prot.  Dutch  Church  of 
Wcstfleld  V.  Brown,  29  Barb.  836;  Kichmondville 
Union  Sem.  ft  Female  Collegiate  InsL  v.  Brownell, 
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87  Barb.  683;  Van  Rensselaer  r.  Aikin,  44  Barb.  647; 
Barnes  v.-  Ferine,  12  N.  Y.  18,  affirming  15  Barb.  i4B, 
9  Barb.  202;  Presbyterian  Soc  of  Knoxboro  v. 
Beach,  74  N.  Y.  72;  Twenty -third  Street  Baptist 
Church  y.  Comwell,  6  L.  R.  A.  807,  117  N.  Y.  601; 
Sperry  v.  Johnson,  11  Ohio,  452:  Caul  v.  Gibson^  8 
Pa.  416:  Cbambera  v.  Calhoun,  18  Pa.  13, 66  Am.  I>ec. 
583;  Hopkins  v.  Upshur,  20  Tex.  89,  70  Am.  Dec.  375; 
Cooper  V.  McCrimmin,  33  Tex.  883, 7  Am.  Rep.  268; 
Buchel  V.  Lett  (Tex.)  Jan.  18. 1890;  State  Treasurer 
V.  Cross,  9  Vt.  289,  81  Am.  Dec  626;  King  v.  Hwaco 
R.  &  Nav.  Co.  1  Wash.  127. 

And  it  is  immaterial  that  there  are  two  contraot- 
ing  parties,  a  promisee  as  well  as  a  promisor.  Wti- 
llams  V.  Rogan,  60  Tex.  438. 

The  language  of  most  of  the  contraots  Is  such 
that  no  question  as  to  their  being  several  or  Joint 
could  arise.  For  instance,  in  a  contract  of  sub- 
scription to  maintain  a  minister  the  language  was, 
•*We,  whose  names  are  here  underwritten,  promise, 
covenant,  and  pledge  each  one  for  himself  individ- 
ually and  severally  that  we  will  pay  or  cause  to  be 
paid  such  sums  as  are  respectively  annexed  to  our 
names,^*  and  a  separate  action  against  a  single 
subscriber  was  maintained.  First  Religious  Soc  in 
Whitestown  v.  Stone,  7  Johns.  118. 

The  same  result  has  foUowed  in  most  Instanocs 
where  a  question  has  been  raised  as  to  the  proper 
form  of  the  action.  With  few  exceptions  the  ac- 
tion against  the  individual  has  been  held  proper. 

The  subscription  paper  should  be  regarded  as  the 
separate  promise  of  each  sukwcrlber  to  pay  the 
money  set  opposite  his  name  when  the  contract  ia 
oomplied  with,  which  becomes  a  binding  individ- 
ual contract  when  it  is  accepted  and  the  contract 
oomplied  with.  Wayne  A  Ontario  Collegiate  Inst, 
y.  Smith,  86  Barb.  676. 
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asererat  liability  on  tbe  part  of  each  subscriber 
to  the  amount  of  bis  subscription  only. 

t.  HekZ,  further,  that  in  other  respects  tbe  inter- 
ests of  tbe  subscribers  were  Joint,  and  that  all 
must  unite  in  order  to  repudiate  and  renounce 
tbe  contract. 

3,  Held,  also,  that  the  trial  court  erred  in  not 
subinittinflr  to  the  Jury  the  question  as  to  fraudu- 
lent representation  and  oonceaiment  made  in  or- 
der to  obtain  the  defendant's  signature  to  tbe  in- 
strument. 

(February  £3. 1892.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Stearns  County  ref usiDsr 
to  ^ant  a  new  trial  after  Judgment  in  favor  of 
plaintiff  in  ab  action  brought  to  recoTer  upon 
an  alleged  contract  subscribing  money  for  tbe 
«rectioQ  of  a  certain  building.     Reversed. 

Tbe  contract  in  this  case  was  composed  of 
three  printed  sheets,  marked  respectively  a,  b, 
<:,  with  the  necessary  blanks  for  descriptions, 
amounts,  and  signatures.  Each  paper  con- 
tained an  undertaking  on  tbe  part  of  Davis  & 
fiankin,  the  parlies  of  tbe  first  part,  to  erect  a 
x^rtain  building,  which  differed  from  the  build- 
iDg  described  in  each  of  tbe  other  contracts, 
and  as  appears  from  a  clause  in  the  contract, 
aabsequently  set  out  the  particular  specifica- 
tions which  should  become  binding,  would 
depend  on  the  amount  subscribed.  The  ma- 
lerial  portion  of  the  contract  was  as  follows: 

"We  Davis  &  Rankin,  party  of  tbe  first  part, 
with  the  undersigned  subscribers  hereto,  party 
of  tbe  second  pare,  agree  to  build,  erect,  com- 


plete, and  equip  for  said  party  of  the  second 
part  a  combined  butter  and  cheese  factory"  at 
or  near  a  certain  place,  with  certain  dimensions 
and  equipments,  tbe  speciflcaiions  for  which 
were  more  particularly  described  on  the  back 
of  the  contract.  Tbe  parties  of  tbe  second 
part  hereby  agree  to  furnish  suitable  lands  for 
said  building,  together  with  sufficient  water  oa 
said  lot  for  tbe  use  of  tbe  business,  and  they 
shall  be  credited  therefor  as  a  payment  on  this 

contract  the  sum  of  $ .    And  it  is  further 

understood  that  in  case  tbe  said  second  party 
shall  fail  to  furnish  said  land  and  water  witbia 
ten  days  after  the  execution  of  this  contract, 
then  the  said  Davis  &  Rankin,  at  their  option, 
may  furnish  said  land  and  water. 

"Davis  &  Rankin  further  agree  to  provide 
and  keep  hired,  at  the  expense  of  tbe  stock- 
holders, an  experienced  butter  and  cheese 
niaker  for  one  year,  if  desired. 

*'Said  Davis  &  Rankin  agree  to  erect  snid 
butter  and  cheese  factory  as  set  forth  by  the 

above  specifications  for  $ payable  in 

cash. 

"We,  the  subscribers  hereto,  agree  to  pay  the 
above  amount  for  said  butter  and  rheese  fac- 
tory, when  completed.  Said  building  to  be 
completed  within  ninety  days  or  thereabout 

after  the  above  amount  (| )  is  subscribed. 

All  subscriptions  to  this  contract  to  bear  in- 
terest at  the  rate  of  eight  per  cent  per  annum 
from  date  of  completion  until  paid. 

"As  soon  as  tbe  above  amount  of  $ il 

subscribed,  or  in  a  reasonable  time  thereafter, 
the  said  subscribers  agree  to  incorporate  under 
the  laws  of  the  state,  as  therein  provided,  fiziiig 


Each  siimature  to  a  subscription  paper  In  aJd  of 
«  railroad  constitutes  a  separate  contract,  and  if 
one  subscriber  adds  to  his  sifirnature  a  certain  con- 
ditiou  an  action  will  lie  against  him  upon  compiy- 
iDflr  with  that  condition  altbougb  oth'  --i*  added 
other  conditions  which  have  not  been  complied 
with.   Miller  v.  Preston,  4  N.  M.  814. 

The  action  will  lie  asrainst  one  alone.  Qeorge  v* 
Harris,  4  N.  H.  533, 17  Am.  Dec.  440. 

A  separate  action  may  be  maintained  by  each 
subscriber  to  recover  hack  the  amount  paid  under 
asabscription  paper  reading,  **We,  the  subscribers, 
do  most  cheerfully  agree  to  pay  the  sums  written 
Against  our  names,**  although  a  Joint  receipt  was 
given  for  payment  made  in  satisfaction  of  thesut)- 
-flcription;  tbe  subscriptions  being  several,  tbe  char- 
acter of  the  transaction  was  not  changed  by  tbe 
form  of  tbe  receipt.    Carter  v.  Otatrter,  14  Pick.  424. 

Uoder  a  contract  *that  we  do  promise  and  agree 
that  we  will  indemnify  and  save  harmless  the  com- 
mittee** for  the  money  borrowed  to  complete  the 
building  **in  the  proportion  to  the  numl>er  of 
sbsres  for  which  we  have  respectively  subscribed,** 
tbe  subscription  paper  reading  ''We  do  hereby 
promise  and  agree  to  take  tbe  number  of  shares 
eet  against  our  respective  names  and  to  pay  the 
amoant  therefor,**  the  subscribers  are  not  copart- 
ners but  merely  sbarebolders  in  certain  [propor- 
tions, and  a  separate  action  at  law  could  be  main- 
tained against  each.  Tbe  number  oould  have  no 
effect  on  the  amount  to  be  paid  by  each,  and  there 
would  be  no  right  of  contribution.    Hall  v.  Thayer, 

isiietiao. 

Tbe  foUowinir  covenant  was  held  to  be  several: 
'''We,  ttie  subscribers,  hereby  mutuaUy  bind  our- 
aelves  to  each  other  Jointly  and  severally  to  pay, 
-each  according  to  bis  relative  respective  Interest 
and  proportion  in  said  land,  all  costs  and  charges 
«od  expenses  which  shall  or  may  beSincurred**  In 
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certain  actions,  which  were  to  be  brought  to  re- 
cover their  possession.  Ludlow  v.  MoCr»EU  1  Wend* 
228. 

A  contract,  **We  promise  to  pay  tbe  following 
subscriptions,**  will  be  held  to  bind  each  for  only 
tbe  amount  set  opposite  his  name,  although  there 
are  no  words  in  tbe  contract  limiting  it  to  that 
amount.    Ijandwerlen  v.  Wheeler,  106  Ind.  583. 

An  agreement  to  pay  the  sum  "annexed  to  tboir 
names**  is  severaL   Moss  v.  Wilson.  40  Gal.  150. 

A  contract  that  *'we  promise  to  pay  the  sum  an- 
nexed to  each  of  our  names**  is  several.  Bobert- 
son  V.  March,  4  111.  196. 

A  contract,  "We  agree  to  pay  the  sum  set  to  our 
respective  names,**  will  sustain  a  separate  action. 
Watkins  v.  Eames,  0  Gush.  637. 

A  contract  for  tbe  purpose  of  building  a  meet- 
ing-bouse which  provides,  "We  promise  to  pay  tbe 
sum  annexed  to  our  individual  names,  the  meet- 
ing-house being  finished  will  be  tbe  property  of 
the  subscribers  in  proportion  to  tbe  amount  in- 
vested by  each  individual,**  makes  the  subscribers 
tenants  in  common  and  not  partners,  within  tbe 
Jurisdiction  of  equity  to  settle  partnership  affaliBi 
Woodward  v.  Gowing,  41  Me.  0,66  Am.  Dec.  211. 

But  in  Darnell  v.  Lyon,  85  Tex.  455,  it  is  intimated 
that  if  the  contract  was  simply,  "We  hereby  prom- 
ise and  agree,**  tbe  undertaking  would  be  Joint;  al- 
though it  is  decided  that  the  Insertion  of  a  pro- 
vision that  "each  subscriber  shall  be  liable  for  only 
tbe  amount  set  opposite  his  name  makes  the  obli- 
gation severaL 

And  in  Gait  v.  Swain,  9  Gratt,  688, 60  Am.  Deo. 
811,  a  bill  against  tbe  subscribers  Jointly  was 
brought  on  a  subscription  contract  for  tbe  build- 
ing of  a  church. 

Stock  mbaeri-ptioM, 

There  seems  to  be  no  question  but  that  subscrip- 
tions to  the  stock  of  corporations  are  separate 
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tbe  aggregate  amount  of  stock  at  Dot  less  thnn 
f— — ,  to  be  divided  int^  shares  of  $100  each. 
Said  share  or  shares  as  aT)oye  stated  to  be  issued 
to  the  subscribers  hereto  in  proportion  to  their 
paid  up  interest  herein. 

"It  is  further  distinctly  understood  by  and 
between  the  parties  hereto  that  if  the  subscrip- 
tions hereto  shall  amount  to  more  than  $ — 

and  less  than  $ the  foregoing  agreement, 

designated  "Contract  A"  shall  constitute  the 
agreement  between  the  parties.  If  the  sub- 
scriptions hereto  shall  amount  to  more  than 

$ and  less  than  $ then  the  forego- 

inft  agreement  designated  as  "Contract  B," 
shall  constitute  the  agreement  between  the 
parties;  and  if  tbe  subscription  hereto  shall 

amount  to  over  $ then   the  foregoing 

agreement  designated  as  "Contract  C"  shall 
constitute  the  agreement  between  the  parties 
hereto. 

"For  the  faithful  and  full  performance  of 
our  respective  parts  of  the  above  contract,  we 
bind  ourselves,  our  heirs,  executors,  adminis- 
trators, and  assigns. 

"Executed  and  dated  this  —  day  of , 

18-." 

Messr$,  T.  T«  Ofsthnn,  D.  C.  Van 
Campf  Nelson  &  Treat  and  Jenkins  & 
Treat,  for  appellant: 

The  element  of  mutual  assent,  both  in  law 
and  in  morals,  lies  at  the  foundation  of  all 
Vootracts,  and  where  thisia  wanting  there  is  no 
binding  obligation. 

2  Kent,  Com.  477;  Vtleyy,  Donaldnon,  94 U. 
B.  29,  24  L.  ed.  54;  First  Ifat,  Bank  of  Quincy 


V.  Han,  101  U.  S.  49,  25  L.  cd.  825;  Hamlin  ▼. 
Wintar,  31  Minn.  418;  CutUY.  Quild,  57N.  Y. 
229;  1  Benjamin,  Sales,  §  50;  PJiiUips  v.  £i0-^ 
to;/t,  2  Barn.  &  C.  611. 

Where  tbe  party  intentionally  or  by  design 
misrepresents  a  material  fact,  or  produces  a 
false  imprej^ion,  in  order  to  mislead  another, 
or  to  entrap  or  cheat  him,  or  to  obtain  an  undue 
advantage  of  him.— in  every  such  case  there  ia 
a  positive  fraud  in  the  truest  sense  of  the  terms. 
There  is  an  evil  act  with  an  evil  intent — ddum 
malum  ad  circumveniendum.  And  the  misrep- 
resentation may  be  as  well  by  deeds  or  acts,  as 
by  words;  by  artifices  to  mislead  as  well  as  by 
positive  assertions. 

1  Story,  Eq.  Jur.  §  192;  1  Benjamin.  Sales, 
§640. 

As  against  an  illiterate  person  who  is  unable 
to  read  the  contract  and  has  no  knowledge  of 
its  language  or  contents,  a  representation  as  to 
its  meaning  and  effect  is  a  representation  of  a 
fact,  on  which  he  has  a  right  to  rely,  and 
against  which  he  is  entitled  to  relief,  if  injured. 

Af tiler  Y.  Sawbridge,  29  Minn.  442;  SchuylkiU 
County  V.  Copley,  67  Pa.  886,  5  Am.  Rep.  441; 
Jackson  V.  Hayner,  12  Johns.  469;  Calkins  v. 
PtaU,  18  Wis.  389;  CummingsY.  Thompson,  1& 
Minn.  256;  Maxfield  v.  Schwartz,  10  L.  R.  A. 
606,  45  Minn.  150:  Albitz  y.  Minneapolis  <&  P. 
/?.  Co,  40  Minn.  476;  Datis  v.  Snider,  70  Ala, 
815. 

Nor  is  it  true,  under  all  circumstances,  that 
a  misrepresentation  of  the  law  is  beyond  belief. 

Griswold  v.  Hazard,  141  U.  S.  260,  35  L.  ed. 
678. 

In  such  a  case  as  between  the  original  parties. 


tbougrh  all  tbe  sicrnatures  are  to  one  paper.  Tbe 
wordinflT  of  tbe  contract  is  doubtless  usually  such 
as  to  make  them  several,  but  even  when  the  lau- 
firuagre  has  been  doubtful  tbe  uniform  construction 
has  been  that  each  was  separate. 

Each  subscription  to  the  stock  of  a  proposed  cor- 
poration, *'We  do  hereby  afirree  with  said  corpora- 
tion to  take  the  numt>er  of  shares  respectively 
placed  affainst  our  names,**  constitutes  an  inde- 
pendent undertaking,  in  no  way  affected  by  the 
terms  of  other  subscriptions.  Connecticut  9t  P. 
Bivers  R.  Ck>.  v.  Bailey,  24  Yt.  485.  58  Am.  Dec.  181. 

A  contract,  "We  promise  to  pay  |25  for  each 
•hare  of  stock  opposite  each  of  our  names,**  while 
in  form  Joint  is  to  be  treated  as  several,  and  each 
stockholder  is  liable  separately  for  the  amount  op- 
posite his  own  name.  Price  ▼.  Grand  Kapids  &  I. 
B.  Co.  18  Ind.  187. 

A  contract,  **We  do  hereby  subscribe  for  the 
number  of  shares  set  to  oar  respective  names  and 
hereby  promise  that  we  will  pay  for  the  same  at  tbe 
rate  of  $10  for  each  share  by  us  subscribed,**  will 
mamtain  a  separate  action  against  each  subscriber. 
Ives  V.  Sterling,  6  Met.  810. 

Subscriptions  to  corporate  stock  are  separate 
•  contracts.   Whittlesey  v.  Frantz,  74  N.  Y.  456. 

One  signing  a  subscription  paper  to  the  capital 
stock  of  a  railroad  company,  in  whicb  each  sub- 
ecriber  severally  agrees  to  take  tbe  number  of 
shares  set  opposite  his  name— in  his  own  name  for 
a  certain  number  of  shares  and  again  as  executor 
for  a  certain  number  of  shares  may  be  sued  upon 
each  subscription,  and  the  pendency  of  one  suit  is 
no  bar  to  the  other.  Erie  &  N.  Y.  City  R.  Co.  v. 
Patrick,  2  Abb.  App.  Ded.  72, 2  Keyes,  2S8. 

Contracts  in  vohich  thers  is  a  promisee. 

In  some  few  cases  a  distinction  has  been  made  be- 
tween the  simple  subscription  contracts  in  which 
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there  Is  no  promisee  and  which  do  not  become  bind- 
ing until  acted  on, and  those  in  which  the  promise 
by  the  subscribers  is  met  by  a  promise  or  under- 
taking on  the  other  side  so  that  tbe  contract  ia 
binding  as  soon  as  it  is  complete.  This  distinction 
does  not,  however,  appear  to  have  found  much 
favor,  for  tbe  general  practice  has  been  to  construa 
both  classes  of  contracts  by  tbe  same  rules. 

A  contract  by  the  owner  of  property  to  sell  it  for 
a  certain  price,  to  be  divided  'into  shares  of  a  cer- 
tain amount,  to  parties  who  subscribe  for  such 
shares,  each  subscriber  agreeing  severally  for  him- 
self and  not  Jointly,  was  construed  by  the  supreme 
court  of  New  York  to  be  a  separate  contract  on 
the  part  of  each  subscriber,  so  that  a  separate  ac- 
tion could  be  maintained  against  him  on  his  sub- 
scription; but  that  the  interests  in  the  property 
were  Jointly  holden,  so  that  the  contract  was  not 
complete  until  all  the  shares  were  subscribed  for. 
The  latter  holding  was,  however,  reversed  by  the 
court  of  errors,  and  it  was  held  that  tbe  action 
would  lie,  although  some  of  the  shares  were  not 
subscribed  for.  Sandf ord  v.  Halsey,  2  Denio.  235; 
Sandford  v.  Handy,  26  Wend.  475. 

In  Frost  v.  Williams  (S.  Dak.)  Jan.  21,  IMS,  tbe 
party  of  tbe  first  part  in  consideration  of  the  sum 
of  $800,  to  be  paid  by  the  second  parties,  agreed  to 
build  and  run  a  cheese  factory,  and  the  contract 
provided,  *'We,**  the  parties  of  the  second  part, 
'^guarantee  the  above  named  sum  of  money,**  and 
the  contract  was  signed  by  a  number  of  persons, 
with  a  certain  sum  set  opposite  each  name.  Tbe 
court  held  it  to  be  a  several  and  not  a  Joint  contract, 
placing  some  reliance  on  tbo  fact  that  the  fSactory, 
when  completed,  was  not  to  be  the  property  of  tbe 
second  parties. 

Most  of  the  cases  of  this  class  have  arisen  out  of 
this  Davis  and  Rankin  contract.  Andllt  has  beeo 
held  that— 
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or  those  standiDg  in  their  shoes,  the  party  to 
whom  the  misrepresentation  of  the  instrumeDt 
is  made  has  a  right  to  rely  on  the  same  and  is 
not  guilty  of  negligeDce  or  want  of  care  in  not 
leekiDg  other  information. 

Maxfefd  ▼.  Schwarts,  supra;  AuUman  ▼. 
OU(m,  84  Minn.  453. 

And  even  where  the  party  can  read  he  has  a 
ri^ht  to  rely  on  the  representation,  and  it  is  not 
Decessarily  n^ligenoe  to  omit  to  read  or  exam- 
ine the  instrument. 

AJbanff  Gitp  8av.  Intt.  ▼.  Burdidk,  87  N.  Y. 
40:  Mead  v.  Runn,  83  N.  Y.  275. 

To  constitute  a  fraudulent  misrepresenta- 
tioD,  it  ia  not  necessary  that  statements  should 
be  made  in  terms  expressly  affirming  the  exist- 
CDce  of  some  untrue  fact. 

Bigelo«r,  Fr.  p.  5;  Lee  v.  Jones.  17  C.  B.  N. 
S.  482;  Albito  ▼.  Minneapolis  Jb  P.  B.  Co. 
"^pra,'  Mizner  v.  KueUU,  29  Mich.  229. 

The  fraudulent  representations  which  may 
be  questioned  are  not  necessarily  limited  to  the 
contents  or  effect  of  the  instrument,  but  may 
relate  wholly  to  the  consideration  or  induce- 
ment for  the  same. 

El*as9  ▼.  Moor^s  Hill  Male  A  Female  Col- 
leqiate  Inst,  77  Ind.  72;  Albitz  v.  Minneapolis  db 
P.  H.  Co.  and  Cummings  v.  TJiompson^  supra. 

It  is  not  necessary  that  tUe  false  representa- 
tions should  have  been  the  sole  motive;  it  is 
eoougb  if  they  had  a  material  influence  upon 
I^intiff  although  combined  with  other  mo- 
tives. 

MoHns-Milburn  Go.  v.  Franklin,  87  Minn. 
W. 

When  it  appears  that  the  representations  are 
maierial  and  false,  the  burden  will  be  thrown 
opon  the  party  making  them  to  show  that  they 
were  not  relied  on  by  the  other  party. 

Fi^ibaek  v.  Miller,  15  Nev.  428;  Kerr.  Fraud 
&  Misuke,  75;  BMrook  v.  Burt,  22  Pick.  546. 


Messrs.  D.Wilcox  and  Taylor*  Calhoun 

&  Rhodesy  for  respondent: 

A  party  cannot  sign  an  instrument  without 
reading  it  or  asking  that  it  be  read,  and  there- 
by be  relieved  f  roni  liability  on  the  instrument 
so  signed  for  the  reason  that  he  did  not  know 
all  its  contents. 

McCall  v;  Bushrull,  41  Minn.  87;  Parlin  v. 
Small,  68  Me.  289;  Brovm  v.  Blunt,  72  Me. 
415;  Martin  v.  Berens,  67  Pa.  459;  Gannon  v. 
Jackson,  40  Ark.  417;  Cummings  v.  Roars,  36 
Minn.  850;  Barteau  v.  Barteau,  45  Miun.  132. 

The  complaint  shows  a  right  of  action  in 
plaintiff.  If  there  are  other  provisions  that 
change  this  right,  defendant  should  set  them 
forth  in  his  answer  as  a  defense. 

Jones  V.  Etoing,  22  Minn.  157. 

The  manifest  purpose  was  that  each  such 
subscriber  should  thus  pay  the  amount  of  his 
particular  subscription,  and  not  that  he  should 
become  liable  jointly  with  all  the  other  sub- 
scribers for  the  aggregate  amount  of  all  the 
subscriptions.  In  other  words,  the  amount 
which  each  subscriber  thus  agreed  to  pay  was 
limited  to  the  amount  which  he  thus  sub- 
scribed ;  otherwise  a  few  responsible  subscribers 
might  be  made  liable  for  numerous  irresponsi- 
ble subscribers.  The  interest  of  the  respective 
subscribers  in  the  contract  was  manifestlv  in- 
tended to  be  separate,  and  hence  the  liability 
thereby  created  was  severable. 

Gibbons  v.  Grinsel,  79  Wis.  865;  LandicerUn 
V.  Wheeler,  106  Ind.  523. 

The  contract  was  not  repudiated  by  one 

farty  so  as  to  prevent  performance  by  the  other, 
n  the  case  at  bar  the  party  supposed  to  have 
repudiated  the  contract  consisted  of  sixty -seven 
persons,  and  only  twenty- seven  or  twenty-eight 
united  in  the  repudiation. 

When  several  are  joint  obligors  or  parties, 
the  only  theory  on  which  the  act  of  one  can  be 


A  subscription  oontraot  for  the  erection  of  a 
batter  and  cheese  factory  whJoh  reads,  **We,  the 
lubicriliers  hereto,  a£rree  to  pay  the  above 
unooDt,**  namloff  the  whole  contract  price,  is  not 
a  >>iiit  oontraot  which  will  render  each  liable  for 
the  whole  amount  and  permit  all  to  be  sued  Jointly, 
ti  each  Bobecrlber  place  after  his  name  the  number 
ofBhareshewill  take  and  the  amount  to  be  paid 
tteref or.  Davis  &  B.  Bldff.  &  Mtg.  Co.  v.  Barber, 
aiiMi.Bep.148. 

Tlie  oontraot  baa  also  been  held  to  be  several  in 
I>iTls  V.  Belf  ord,  10  Mioh.  120;  Gibbons  v.  Grimsel, 
»  wis.  865. 

But  fn  Davis  v.  Shafer,  60  Fed.  Bep.  764,  the  oon- 
tnct  iras  held  be  a  joint  one,  althouRb  the  addition 
to  a  Blgnatuie  of  the  words,  ^only  responsible  for 
tliree  Bhares,**  limited  the  responsibility  of  that 
ligner  to  the  amount  so  stated. 

8o  DariB  v.  Bronson,  16  L.  B.  A.  85S,  2  N.  Dak.  800, 
hokk  the  oontraot  to  be  joint,  and  in  discussing  the 
Tight  of  one  sohsoriber  to  withdraw  from  his  oozi- 
tnct,  the  oomrt  distinguishes  the  oase  from  those 
of  Tolaotary  ■Qbaoriptloni  on  the  ground  that  in 
tbe  latter  oases  the  consideration  for  each  sub- 
Kripticm  was  the  promise  of  the  other  subscribers, 
vhOe  in  this  oase  the  consideration  was  the  prom- 
in  of  the  other  oontraotlnff  party. 

'#«eC  of  opuBsmsntt  among  suhseHhMni  cmd  tKelr 
rtiaUontosadi  other. 

The  Cut  that  the  sabsorf  ptton  oontraot  oontalns 
u  atieementbj  tlie  sabsoiiben  among  themselves 


to  incorporate,  and  that  the  stook  to  which  a  sul^ 
scriber  is  entitled  has  been  taken  and  paid  for  by 
a  third  person,  will  not  relieve  t^e subscriber  from 
his  liability  to  pay  his  subscription.  Davis  v.  John* 
son,  49  Mo.  App.  240. 

Ono  BulxKTiber  to  a  creamery  oontraot  will  be 
bound  by  tbe  action  of  his  associates  for  the  com- 
mon benefit,  if  he  never  objects  to  them  until 
called  upon  to  pay  his  subscription.  Gibbons  v* 
EUis,  88  Wis.  434. 

If  the  agreement  is  between  the  snbsorlbers  to 
contribute  money  for  the  erection  of  a  building 
for  business  purposes,  it  may  constitute  them 
partners,  and  one  subscriber  may  be  sued  for  his 
subscription  by  the  other  signers.  White  v.  Scott« 
26  Kan.  476. 

Where,  in  a  contract  of  subscription  by  several, 
there  is  no  agreement  between  the  various  8ub« 
scribers  to  pay  or  guarantee  the  payment  of  each 
others  subsoriptions,  and  afterwards  one  subscriber 
fails  to  advance  the  amount  which  he  has  agreed  to 
loan,  another  subscriber  who  has  paid  his  subscrip- 
tion cannot,  upon  obtaining  judgment  against  the 
borrower,  thereafter  compel  the  delinquent  prom- 
isor as  garnishee  in  attachment  to  pay  his  sub- 
scription.   Nellis  V.  Ck)]eman,  98  Pa.  466. 

An  offer  to  subscribe  money  to  a  corporation 
provided  it  wilt  do  a  certain  thing  may  be  with- 
drawn by  each  subscriber  at  any  time  before  it  is 
accepted.  Hence  the  death  of  a  subscriber  before 
acceptance  will  revoke  the  subscription.  Wallace 
V.  Townsend,  48  Ohio  St.  687,  64  Am.  Bep.  8S9. 
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held  to  bind  or  affect  the  others  is  that  of 
agency.  By  asscciatio^  tbemselves  together 
each  clothes  each  of  the  others  with  the  power 
to  act  for  him  and  bind  him  bj  such  acts. 
The  case  of  Davis  v.  Bronsoii,  16  L.  R.  A.  655, 
2  N.  Dak.  800,  assumes  that  any  ooe  can  act 
for  the  whole  to  the  extent  of  repudiating  the 
contract  and  that  all  are  bound  b^^  and  respon- 
sible for  such  repudiation.  With  all  due 
deference  to  that  court  we  must  insist  that  both 
principle  and  authority  fall  far  short  of  sus- 
taining that  position. 

WiUonghby  v.  /n>A,  86  Minn.  68,  59  Am. 
Rep.  *-i97;  Van  Keuren  v.  Parmelee,  2  N.  Y. 
628,  51  Am.  Dec.  822;  Bell  v.  Morrison,  26  U. 
8.  1  Pet.  851.  7  L.  ed.  174;  Thompson  v.  Bow- 
man,  73  U.  S.  6  Wall.  316, 18  L.  ed.  736;  Lewis 
V.  Woodworth,  2  N.  T.  512,  51  Am.  Dec.  819; 
Shoemaker  v.  Benedict,  11  N.  T.  176,  62  Am. 
Dec.  95;   Wallis  v.  Randall,  81  N.  Y.  164. 

Each  joint  debtor  is  bound  only  by  his  own 
acts  unless  an  agency  exists. 

Merritty.  Scott,  ZUxra,^^',  Youngs,  Black, 
11  U.  8.  7  Cranch.  565,  3  L.  ed.  440;  rhomp- 
son  V.  RicJiards,  14  Mich.  172. 

If  several  men  enter  into  a  valid  contract,  it 
cannot  be  fundamentally  altered  but  by  unan- 
imous consent. 

Mowvey  v.  Indianapolis  dt  0,  R,  Co.  4  Biss. 
86;  Central  R.  Co.  v.  Collins,  40  Ga.  617. 

Each  has  contracted  with  the  others  to  ac- 
complish the  common  purpose,  and  can  com- 
pel the  performance  of  the  contract  to  the 
extent  necessary  to  protect  himself  from  any 
other  or  different  liability  than  that  which  he 
voluntarily  assumed. 

Cofist  V.  Harris,  1  Turn.  &  R.  496;  2  Mora- 
wetz,  Piiv.  Corp.  §§  641-646,  and  cases  cited; 
Lindley,  Partn.  bk.  3,  chap,  2,  §  8;  Von 
Schmidt  V.  Huntington,  1  Cal.  65;  Livingston 
v.  Lyndi,  4  Johns.  Ch.  573,  1  L.  ed.  941;  Jen- 
nings' Avp.  (Pa.)  2  L.  R.  A.  43;  Zabriskie  v. 
Haekensack  &  N.  7.  R.  Co,  18  N.  J.  Eq.  184, 
90  Am.  Dec.  617;  Clarke  v.  Omaha  dS.  W.  jB. 
Co.  6  Neb.  346;  Ervin  v.  Oregon  R,  dkNav,  Co, 
27  Fed.  Rep.  631;  Hartford  cfc  N.  H  R,  Co.  v. 
Oroswelf,  5  Hill,  383.  40  Am.  Dec.  854;  Breioer 
Boston  Theatre  Proprs.  104  Mass.  878:  Ferguson 
V.  Meredith,  68  U.  8.  1  Wall.  25. 17  L.  ed.  604; 
Irvine  v.  Forbes,  11  Barb.  589;  Henry  v.  Deit- 
rich,  84  Pa.  293. 

In  the  government  of  the  majority  there  is  a 
distinction  between  public  and  private  bodies. 
(Story,  Partn.  182.)  In  the  latter  the  power  of 
the  major!  I y  is  strictly  limited  to  acts  that 
come  within  the  object  for  which  the  associa- 
tion was  formed,  and  they  can  exercise  no 
power  not  contemplated  in  the  inception  of  the 
contract.  They  cannot  change,  abrogate,  or 
extend  the  terms  of  it.  When  a  diversity  of 
opinion  exists  as  to  the  conduct  and  manage- 
ment of  the  business,  or  other  purpose  for  which 
the  parties  have  combined,  the  opinion  of  the 
majority  must  govern,  provided  the  minority 
have  been  consulted. 

Minnit  v.  Whinery,  5  Bro.  P.  C.  489;  Lhyd 
V.  Loaring,  6  Vea.  Jr.  777;  Const  v.  Harris, 
supra;  Kirk  v.  Hodgson,  3  Johns.  Ch.  400,  1 
L.  edL  662;  8  Kent,  Com.  6th  ed.  45  and  noU; 
Fishery.  Murray,  1  E.  D.  8mith,  341;  West- 
ern Stage  Co.  v.  Walker,  2  Iowa,  504,  66  Am. 
Dec.  7b9:  Minneapolis  Threshing  Mach,  Co,  v. 
Davis,  3  L.  R.  A.  796,  40  Minn.  110. 
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It  seems  to  as  that  any  one  examining  this 
contract  must  conclude  that  the  intention  of  the 
parties  was  to  limit  the  liability  of  each  sub- 
scriber to  the  amount  set  opposite  his  name, 
and  not  to  impose  upon  him  the  liabilities  of  a 
Joint  obligor. 

Davis  V.  Belford,  70  Mich.  120;  Frost  T. 
WiUiams  (8.  Dak.)  Jan.  21, 1892. 

Collins^  J.,  delivered  the  opinion  of  the 
court : 

The  contract  out  of  which  this  litigation 
arises  was  an  executory  one,  entered  into  by 
Davis  &  Rankin,  of  the  first  part,  (by  plain- 
tiff, who  was  then  their  agent,  and  has  suc- 
ceeded to  their  rights  under  the  contract  by 
assignment,)  and  defendant,  with  some  sixty 
other  persons,  as  parties  of  the  second  part. 
In  it  the  parties  of  the  first  part  agreed  to 
erect  and  complete  a  butter  and  cheese  fac- 
tory for  those  of  the  second  part  within 
ninety  days  after  the  amount  of  the  contract 
price  had  been  obtained  by  subscription,— 
the  scheme  being  to  secure  subscribers  to  the 
stock  of  a  corporation  in  shares  of  $100  each ; 
and  the  parties  of  the  second  part  agreed  to 
pay  the  contract  price  in  three  installments, 
commencing  upon  the  completion.  The  de- 
fendant subscribed  for  one  share,  and  is  sued 
for  the  sum  of  $100. 

Without  stopping  to  consider  other  points 
referred  to  by  counsel  for  appellant,  we  pro- 
ceed to  an  examination  of  one  which  goes 
directly  to  respondent's  right  to  maintain  an 
action  for  any  part  of  the  contract  price,  as 
such,  although  the  factory  has  be«>n  com- 
pleted in  accordance  with  the  terms  of  the 
contract.  It  was  undisputed  that  soon  after 
it  was  entered  into,  but  before  Davis  <& 
Rankin  had  commenced  to  perform,  a  meeting 
of  those  who  had  signed  as  parties  of  the 
second  part  was  held.  The  plaintiff  attended 
and  participated.  At  this  meeting  a  large 
majority  of  those  present — defendant  being 
of  the  number — voted  and  determined  that 
thev  would  go  no  further  in  the  enterprise, 
and  that  the  ractory  should  not  be  bui  1 1.  The 
plaintiff  was  then  and  there  notified  not  to 
erect  the  factory,  and  to  proceed  no  further 
under  the  contract.  He  responded  in  some- 
what vigorous  language,  and  declared  that 
the  factory  should  be  erected  inside  of  two 
weeks.  As  agent  of  Davis  &  Rankin,  he  then 
proceeded  to  erect  and  equip  the  plant  De- 
fendant and  others  refused  to  accept  it  when 
completed,  or  to  pay.  The  question  is  as  to 
the  power  of  the  parties  of  the  second  part  to 
repudiate  and  arbitrarily  break  their  con- 
tract, by  refusing  to  perform,  and  by  re- 
nouncing all  liability  under  it,  and  thereby 
prevent  Davis  &  Rankin  from  recovering  the 
full  contract  price,  should  they  disregara  the 
breach  and  fully  perform  on  their  part. 
There  seems  to  be  no  room  for  doubt  upon 
this  subject.  While  a  contract  is  executory 
a  party  has  the  power  to  stop  performance  on 
the  other  side  by  an  explicit  direction  to  that 
effect,  subjecting  himself  to  such  damages  as 
will  compensate  the  other  party  for  oeing 
stopped  in  the  performance  on  his  part  at  that 
stage  in  the  execution  of  the  contract.  The 
party  thus  forbidden  cannot  afterwards  go  on. 
and  thereby  increase  the  damages,  and  then 
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recover  such  damages  of  the  other  party. 
JMnfarth  v.  Walker,  37  Vt.  239 ;  Clark  v. 
Marsiglia,  1  Denio,  317,  63  Am.  Dec.  670 ; 
Butler  V.  ButUr,  77  N.  Y.  472,  33  Am.  Rep. 
&18  j  OMim  V.  DelaporU,  115  Mass.  159.  The 
question  is  very  fullv  considered  in  the  re- 
cent case  of  Davis  v.  Sro7ison,  2  N.  Dak.  300, 
16  L.  R.  A.  655,  in  which  cases  other  than 
those  above  noted  are  referred  to. 

Tbe  le^ral  right,  on  general  principles,  of 
either  party,  to  violate,  abandon,  or  renounce 
his  contract,  on  the  usual  terms  of  compensa- 
tion to  the  other  for  the  damages  which  the 
law  reco^nixes  and  allows, — subject  to  the 
jurisdiction  of  equity  to  decree  specific  per- 
formance in  proper  cases — is  universally  rec- 
ognized and  acted  upon.  Among  the  many 
authorities  which  might  be  cited  on  this,  see 
Bishop,  Cont.  par.  837 ;  Leake,'  Cont.  868, 
1044;  1  Sutherland,  Damages.  113;  2  Suther- 
land, Damages,  193,  526;  Hinckley  v.  PiU$- 
hvrgh  Bessemer  Steel  Co.  121  U.  8.  264.  80  L. 
ed.  967 ;  American  L,  Ins,  Co.  v.  McAden, 
109  Pa.  399 ;  Froti  v.  Knight,  L.  R.  7  Exch. 
112;  R^per  v.  Johnson,  L.  R.  8  C.  P.  167; 
Laird  v.  Pirn,  7  Mees.  &  W.  474 ;  Eoehster  v. 
De  La  Tour,  2  El.  &  Bl.  678. 

From  an  examination  of  the  adjudged  cases 
just  cited,  it  will  be  seen  that  ordinarily  the 
party  who  is  willing  to  abide  by  an  execu- 
tory contract  may  treat  it  as  subsisting  up  to 
tbe  time  when  performance  shouldt  com- 
mence, for  the  purpose  of  insisting  that  tbe 
other  party,  who  has  previously  repudiated 
it,  shall  then  and  finally  determine  whether 
he  will  comply  with  its  terms,  or  persist  in 
his  resolution  not  to  perform  upon  his  part. 
But  the  party  who  has  not  broken  his  com- 
pact is  not  allowed  to  treat  it  as  in  force,  for 
the  purpose  of  performing  in  direct  opposi- 
tion to  the  refusal  of  the  other  to  abide  by  its 
terms,  and  then  enforce  the  payment  of  the 
<K)n tract  price.  One  reason  for  this  is  found 
in  the  general  rule  that  a  person  who  has  been 
injured  by  a  breach  of  contract  must  put  forth 
reasonable  exertion  to  render  the  injury  as 
light  as  possible.  He  cannot  negligently  or 
willfully  allow  the  damages  to  be  unneces- 
sarily enhanced  ;  or,  if  he  does,  the  increased 
\o^  falls  upon  him. 

Order  reversed. 

Gilfillan,  6%.  J,,  absent,  (sick,)  took  no 
part. 

A  reargument  was  subsequently  granted 
Bfter  which  on  December  8,  1892,  Collins, 
</.,  delivered  on  behalf  of  the  court  the  fol- 
lowing opinion : 

On  the  presentation  of  this  case  at  the  Oc- 
tober term,  1891,  appellant's  counsel  filed 
their  brief,  and  made  a  short  oral  argument. 
Counsel  for  respondent  were  not  present,  sub- 
mitting wholly  on  brief.  After  Its  service 
on  the  latter,  there  had  been  interpolated 
hi  appellant's  brief  the  point  that  as  he, 
^ith  some  twenty-eight  other  subscribers,  re- 
nounced the  contract  before  Davis  &  Rankin 
had  commenced  the  erection  of  the  factory 
building,  their  assignee  could  not  recover 
Qpoo  the  contract,  but  was  relegated  to  an 
ictioQ  for  damages,  caused  by  the  breach 
thereof.  The  decision  which  followed  was 
iquarely  placed   upon  that  ground.     Later, 
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by  petition  for  reargument,  it  appeared  tlmt 
through  an  oversight  the  attention  of  respond- 
ent's counsel  had  not  been  called  to  the  point, 
or  to  the  fact  that  it  had  been  injected  into 
appellant's  brief,  and,  as  a  consequence,  no 
reference  had.  been  made  to  it  by  them.  For 
this  reason  a  reargument  was  ordered. 

In  the  original  opinion  the  true  character 
of  the  contract  signed  by  defendant  and  sixty- 
seven  other  persons  as  the  parties  of  the  sec- 
ond part  was  not  considered.  The  respond- 
ent's counsel,  in  order  to  maintain  their 
action,  had  to  contend  that  it  was  several,  to 
the  extent  of  the  obligation  to  pay,  at  least, 
and,  without  deciding  the  point,  we  assumed 
that  they  were  right," although  it  was  stren- 
uously urged  by^counsel  for  appellant  that 
his  liability  was  joint,  and  hence  an  action 
against  a  sincrle  subscriber  could  not  be 
maintained.  We  are  now  obliged  to  consider 
and  determine  the  real  nature  of  the  contract, 
in  order  to  dispose  of  a  very  troublesome 
question  arising  on  reargument,  namely,  the 
right  of  one  or  more  of  these  who,  as  sub- 
scribers, became  the  parties  of  the  second 
part,  to  repudiate  and  renounce  the  contract, 
without  regard  to  the  wishes  or  acts  of  his 
or  their  associates.  Contracts,  in  substance 
the  same  as  the  one  before  us,  were  construed 
in  Davis  dk  R,  Bldg.  d  Mfg,  Go.  v.  Barber,  51 
Fed.  Rep.  148 ;  Davis  v.  Beljord,  70  Mich. 
120;  Gibbons  v.  Orinsel,  79  Wis.  365;  and 
Frost  v.  WiUiams  (8.  Dak,)  50  N.  W.  Rep. 
964, — as  creatine  a  several  liability  on  the 
part  of  each  sulbscriber  to  the  amount  set 
down  by  him  opposite  his  name,  on  which 
he  might  be  sued  severally ;  while  in  Davis 
V.  8h€tfer,  60  Fed.  Rep.  764,  an  opposite  con- 
clusion was  reached,  it  being  held  that  the 
subscribers  to  such  an  agreement  became 
jointly  and  severally  obligated  to  pay  the  en- 
tire amount  of  the  subscriptions.  In  none  of 
these  cases  was  the  question  now  before  tis  in- 
volved, but  in  Davis  v.  Bronson,  2  N.  Dak. 
300,  16  L.  R.  A.  655,  cited  in  our  former 
opinion,  it  was  raised  on  reargument,  and 
disposed  of  adversely  to  the  respondent's 
views ;  but  of  that  hereafter.  Nor  was  there 
anything  to  suggest  in  either  of  the  cases 
first  referred  to,  wherein  the  obligation  to 
pay  was  declared  several,  and  not  joint,  that 
the  contract  of  the  subscribers  might  be  pro- 
nounced several  in  one  particular, —  for  in- 
stance, as  to  the  liability  to  pay,— and  joint 
in  all  other  features.  After  a  careful  con- 
sideration of  the  authorities  heretofore  cited, 
and  others  which  have  a  bearing,  we  are  con- 
vinced that  the  better  reasoning  and  the  cor- 
rect conclusion  is  with  those  in  which  it  has 
been  held  that  the  contract  imposed  nothing 
more  than  a  several  liability  upon  the  sub- 
scribers, each  agreeing  to  pay  the  amount  of 
his  subscription  and  nothing  more.  This  has 
been  the  practical  construction  of  the  contract 
by  the  party  of  the  first  part,  and,  we  think, 
the  only  one  which  can  be  sustained  under  the 
ordinary  rules  for  construing  written  instru- 
ments. Having  determined  that  the  ob- 
ligation to  pav  was  several,  each  subscriber 
being  responsible  to  the  amount  of  his  sub- 
scription only,  we  reach  the  principal  ques 
tion  before  mentioned,  which  is,  putting  it 
in  another  form,  Can  each  of  the  subscribers. 
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after  all  of  the  subscriptions  have  been  ob- 
tained, but  the  contract  itself  is  executory, 
be  regarded  as  a  separate  contractor,  possess- 
ing the  power  to  repudiate  and  renounce  for 
himself  alone  and  independently  of  the  other 
signers,  or  must  the  sixty -eight  persons  who 
have  executed  it  as  the  party  of  the  second 
part  be  treated  as  a  single  person,  and  re- 
quired to  act  as  a  unit,  if  any  or  all  desire  to 
repudiata  and  renounce?  The  question  is  an 
exceedingly  difficult  one  to  answer  satis- 
factorily. It  must  be  conceded  that,  if  one 
or  any  number  less  than  the  entire  body  of 
the  subscribers  may  repudiate  and  renounce, 
the  parties  of  the  first  part  must  consequently 
be  absolved  from  their  obligation  to  construct 
and  equip  the  factory ;  they  must  necessarily 
be  released  from  a  duty  to  proceed,  and  also 
from  all  liability  arising  out  of  nonperform- 
ance to  those  who  may  \Si  styled  the  "  persist- 
ent subscribers."  It  could  not  be  held  that 
the  parties  of  the  first  part  are  under  an  ob- 
ligation to  the  subscribers  last  mentioned  to 
coTnplete  the  work,  for,  if  they  were,  it 
would  be  incumbent  upon  them  to  fulfill  a 
contract  without  the  right  to  recover  the  con- 
tract price,  and  with  full  knowledge  that 
from  the  repudiating  and  defaulting  sub- 
scribers they  could  only  recover,  as  for  a 
breach  of  the  contract,  the  damages,  to  be 
measured  as  of  the  time  of  the  repudiation  or 
renouncement.  It  can  then  be  safely  asserted 
that  if  one,  or  any  number  less  than  all,  of 
the  subscribers  may  lawfully  repudiate  or 
renounce  the  contract,  each  for  himself,  no 
duty  to  proceed  and  no  liability  in  case  of  a 
failure  so  to  do  rests  upon  the  other  parties. 
In  Davis  v.  Bron$on,  supra,  this  view  was 
taken,  undoubtedly,  ana  it  would  seem  also 
that  the  contract  was  therein  regarded  as 
Joint  in  all  respects ;  and  because  the  persist- 
ent subscribers  had  no  cause  of  action  for  a 
breach  of  contract,  and  because  all  were  re- 
garded as  responsible  in  damaj^es  to  the  par- 
ties of  the  first  part  for  the  deniult  or  breach 
of  one,  it  was  held  that  one  could  absolutely 
terminate  the  contract  as  to  all  by  repudiation 
or  renouncement.  We  might  tie  prepared  to 
coincide  in  the  view  that  no  action  for  dam- 
ages would  lie  against  the  other  parties  if  one 
of  these  subscribers  could  thus  end  the  con- 
tract, but  we  cannot  concur  in  the  statement 
that  each  and  all  of  the  subscribers  are  lia- 
ble, as  for  breach  of  the  contract,  if  one 
chooses  to  repud iate  or  renounce.  Upon  prin- 
ciple.  we  do  not  think  this  statement  can  be 
sustained,  even  If  we  had  followed  Davis  v. 
JS/iafer,  supra,  and  held  the  contract  joint  and 
several  in  all  respects.  The  logic  of  the  rea- 
soning in  Davis  ▼.  Bronson  is  that  any  one 
of  the  subscribers  to  a  contract  of  this  kind 
can  act  for  all  to  the  extent  of  repudiating 
it,  and  that  all  are  bound  by  and  responsible 
for  his  acts.  Anv  one  is  the  agent  of  all,  and 
by  associating  themselves  together  as  pro- 
moters of  the  enterprise  their  interest  is  such 
that  each  is  clothed  with  authority  to  act  for 
and  bind  each  of  the  others.  Every  subscriber 
has  become  the  accent  of  his  associates,  for  it 
is  only  upon  the  principle  of  agency  that 
even  joint  obligors  or  parties  can  be  held  to 
have  authority  to  act  for  or  bind  each  other. 
If  tliis  be  the  law,  and  repudiation  by  one 
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repudiates  for  all,  because  of  the  Joint  in- 
terest which  exists  between  the  parties,  we 
fail  to  see  why  this  joint  interest  is  not  suffi- 
cient to  permit  one  to  change  and  alter  the 
contract  In  behalf  of  all,  or  to  rescind  it  al- 
together. Of  course,  such  a  position  would 
be  wholly  untenable. 

If  this  was  a  several  contract  in  all  re- 
spects, one  of  the  subscribers,  as  an  independ- 
ent contractor,  could  not  be  denied  a  right 
to  repudiate  it  for  himself,  leaving  the  ])ar- 
ties  of  the  first  part  under  obligations  to  ful- 
fill as  to  the  balance  of  the  signers.  This 
duty  to  fulfill  would  continue  so  long  as  one 
of  the  subscribers  remained  faithful.  From 
him  the  amount  of  his  subscription  could  be 
collected,  and  from  the  defaulters  damages, 
to  be  measured,  as  before  stated,  as  of  the  day 
of  the  repudiation.  Nothing  could  be  more 
unjust,  and  the  contract  ought  not  to  be  so 
construed,  unless  it  be  demanded  by  the  lan- 
guage thereof.  There  is  nothing  in  the  fact 
that  the  obligation  to  pay  has  been  made 
several  which  indicates  that  in  all  other  par- 
ticulars the  obligation  of  each  subscriber  is 
separate  and  distinct ;  nor  can  we  gather  from 
any  part  of  the  contract  that  there  was  any 
intent,  except  in  the  manner  of  payment,  to 
make  the  obi  i  j^ation  a  several  one.  Certainly 
the  subscribers  did  not  so  understand  it,  for 
the  repudiation  and  renouncement  relied  up- 
on by  defendant  were  by  means  of  a  motion 
made  and  carried  at  a  meeting  held  by  them, 
a  majority  of  all  being  present,  but  less  thao 
a  majority  of  all  voting  in  favor  of  the 
motion.  We  are  therefore  of  the  opinion  that, 
while  the  obligation  to  pay  was  several  and 
independent,  the  subscribers  jointly  shared 
the  burden,  and  were  united  in  interest  in  all 
other  respects.  Taken  as  a  whole,  the  instru- 
ment was  of  a  very  peculiar  chamcter,  and 
evidently,  until  a  stock  company  was  formed, 
(and  it  was  agreed  that  this  should  be  done 
when  the  full  amount  of  the  subscriptions 
had  been  obtained, )  it  was  not  intended  that 
even  a  majority  should  govern  or  control.  It 
follows  that  unanimous  consent  would  have 
to  be  secured  l)cfore  the  contract  could  be  re 
pudiated  and  renounced.  But,  if  the  obliga- 
tion to  paj  had  been  joint,  instead  of  several, 
thus  makini^  the  contract  joint  in  all  par- 
ticulars, it  IS  difficult  to  see  by  what  au- 
thority one  or  more  of  the  subscribers  could 
repudiate  for  all ;  the  inevitable  result  being 
to  change  the  relations  existing  between  the 
contracting  parties.  There  is  nothing  in  the 
relation  of  joint  debtors  from  which  au- 
thority or  agency  to  alter  or  extend  a  liability 
can  be  inferred.  With  simple  joint  con- 
tractors, neither  is  the  agent  of  the  other,  and 
their  individual  liability  is  not  to  be  ex- 
tended beyond  their  own  acts  and  contracts. 
Non  can  an  airency  or  authority  be  inferred 
because  of  the  loint  relations  or  united  in- 
terests assumed  by  the  signers  concerning 
other  matters  of  the  contract ;  for  instance, 
the  agreement  to  form  a  stock  company  for 
the  management  of  the  factory  when  the  sub- 
scription should  be  complete.  The  con- 
clusion heretofore  reached  in  respect  to  th« 
effect  of  the  action  at  the  meeting  was  er- 
roneous, but  this  fact  will  not  change  the 
result    A  new  trial  must  be  had,  because  the 
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coart  below  failed  to  submit  to  the  jury  the 
question  presented  by  the  testimony  as  to 
fraudulent  representation  and  concealment, 
made  when  the  defendant  signed  the  con- 
tract, by  plaintiff,  who  was  then  acting  as 
Agent  for  Dnvis  &  Rankin.  The  defendant 
was  a  foreigner,  and  unable  to  read  the  Eng- 
lish language.  The  plaintiff  went  to  his 
house  with  the  contract  fully  completed,  and 
already  signed  by  others.  It  was  in  trip- 
licate form,  containing  conditions  that  have 
caused  the  courts  considerable  trouble,  as 
witness  the  cases  heretofore  referred  to  in 
which  these  contracts  have  demanded  inter- 
pretation. It  is  conceded  that  the  defendant 
could  not  and  did  not  read  the  skillfully 


drawn  document,  nor  was  it  read  to  him.  The 
plaintiff  pretended  to  explain  its  terms,  and 
the  testimony  tends  to  show  that  material 
facts  were  misrepresented  and  false  impres- 
sions produced,  in  order  to  secure  his  si^« 
nature.  It  is  true  that  the  effect  of  his  testi* 
mony  as  to  what  actually  occurred,  what  was 
said  and  done  when  the  plaintiff  prevailed 
upon  him  to  sign,  was  somewhat  weakened 
by  admissions,  the  result  of  a  skillful  cross- 
examination,  no  doubt,  but  there  was  still  an 
issue  between  the  parties  on  this  question, 
which  should  have  gone  to  the  jury. 

We  adhere  to  the  conclusion  that  a  new  trial 
must  be  liacL 
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!•  AwajnnuitlnthehaAdsof  amarshal 
or  sberiir  will  not  iumtify  a  deputy* 

who  does  not  have  poooooolon  of  It  in  maUnflr  an 
arrest,  where  the  statutes  require  the  warrant  to 
be  exhibited  on  request  to  the  person  arrested. 

t.  Inability  for  an  nnlawftil  arrest  and 
detention  does  not  eziet  merely  beoause 
tbe  oflDoer  who  made  it  did  not  have  a  warrant 
therefor  In  his  possession,  if  such  warrant  had 
oeen  issued  and  no  hurt  resulted  to  the  accused 
because  of  the  fact  that  the  officer  did  not  bave 
the  warrant. 

(October  SO,  1808.) 

ERROB  to  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Palo  Pinto  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  false  imprisonment. 
Bevereed. 

Tbe  factB  are  stated  in  tbe  opinion. 

Mr.  A.  T.  Watts  for  plaintiff  in  error. 

Mr.  B.  O.  Bidwelly  for  defendant  in  er- 
ror:        • 

A  warrant  for  the  arrest  of  appellee  being  in 
Dallas,  Texas,  did  not  authorize  his  arrest  in 
Palo  Pinto  Coanty,  Texas,  by  deputies  who 
did  not  have  the  warrant  with  them  when  the 
arrest  was  made,  and  the  fact  that  he  was  told 
that  such  a  warrant  bad  been  issued  wUl  not 
defeat  his  action  for  an  illegal  arrest. 

Tex.  Code  Crim.  Proc.  arts.  d26, 281;  John- 
«m  V.  State,  5  Tex.  App.  48 ;  Afford  v.  State, 
«  Tez.  App.  M5 ;  PraU  ▼.  Brawn,  80  Tex. 
«0d;  Harrie  v.  JjmiwiUe,  N.  O.  d  T.  RGo.  85 
Fed.  Rep.  116: 1  Am.  A  Enr.  Encyclop.  Law, 
740,  note  1;  Amerville  v.  RieJiarde,  87  Mich. 


209;  Qriffin  v.  Coleman,  4  Hurlst.  &  N.  1^; 
Bruehaher  v.  Stegemann,  22  Mich.  266;  PikeY. 
Hanion,  9  N.  H.  491;  Cooley,  Torts,  169,  title 
False  Imprisonment;  Bath  v.  Meiedlf,  145 
Mass.  274. 

If  the  officer  had  authority  to  arrest  Arnold 
without  a  warrant,  it  was  then  clearly  bis  duty 
to  take  him  before  the  nearest  justice  of  the 
peace  or  other  officer  named  in  the  United 
Stales  statutes.  This  was  not  done,  but  Ar- 
nold was  denied  the  right  to  give  bail  at  horae^ 
and  was  carried  to  Dallas  and  there  placed  in 
jail  as  a  common  felon.  If  the  original  arrest 
was  wrongful  those  who  made  it  are  answer* 
able  to  Arnold  for  his  subsequeot  detention. 

Bath  V.  MticaXf,  supra. 

It  cannot  be  contended  that  Arnold  cannot 
now  recover  for  a  wrongful  arrest  because  he 
did  not  resist  the  officers. 

Harris  ▼.  UuistiXU,  N.  O.  d  T.  B.  Co., 
and  Cooley,  Torts,  supra. 

This  is  a  suit  for  false  imprisonment,  which 
is  very  different  from  one  for  malicious  prose- 
cution. 

Ifeall  V.  Bart,  115  Pa.  847;  Bpam  T.Collins, 
2  L.  R.  A.  129,  111  N.Y.  148;  Colter  v.  Lower, 
85  Ind.  285,  9  Am.  Rep.  785. 

Plaintiff  sues  for  actual  damages  alone;  pain 
and  mental  anxiety  and  suffering  are  such. 

Stuart  V.  Western  U.  Teleg.  Co.  66  Tex.  580, 
59  Am.  Rep.  628;  Beekwith  v.  Bean,  98  U.  ». 
266,  25  L.  ed.  124. 

That  Cabell  acted  in  good  faith  in  making 
an  affidavit  for  a  warrant  cannot  prejudice  the 
rights  of  Arnold.  There  Is  no  mitigation  of 
actual  damages. 

Boss  V.  Leggett,  61  Mich.  445;  1   Sutber 
land,  Damaires,  227;  Lewis  v.  Lewis,  9  Ind^ 
105;  Beekwith  v.  Bean,  supra, 

Stayton,  Oh.  J.,  delivered  the  opinioa 
of  the  court: 

W.  L.  Cabell,  as  United  States  marshal, 
held  a  valid  warrant  authorizing  the  arrest 


Nora.— The  above  decision  points  out  a  very 
notable  dietinotion  in  denying  civil  liability  for  an 
arnvt  without  ezhibitinfr  tbe  warrant  therefor 


For  rlirht  to  resist  illegal  arrest,  ^ee  note  to  Stata 
V.  Hunter  (N.  C.)  8  L.  R.  A.  609. 
For  note  on  right  to  enter  dwellings  to  make  ar» 


which  had  In  fact  been  issued  while  admitting  the  I  rest,  see  Delaforte  v.  State  (N.  J.)  18  L.  R.  A.  fiOO. 
Illegality  of  suoh  amsL 
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See  also  28  L.  XL  A.  688. 
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of  H.  D.  Arnold,  on  a  charge  of  felony,  un- 
der the  laws  of  the  United  Btates.  That 
warrant  was  issued  by  a  commissioner  at 
Dallas,  and  deliyered  to  Cabell,  who  re- 
mained in  Dallas,  and  retained  the  warrant, 
but,  by  telegrar^,  directed  one  of  his  deputies 
to  go  to  Palo  Pinto  county,  and  arrest  Arnold 
and  others  named  in  the  warrant.  The  dep- 
uty and  a  special  deputy  made  the  arrest  in 
Palo  Pinto  county  without  any  warrant  be- 
ing in  their  possession,  authorizing  the  ar- 
rest, and  conveyed  Arnold  from  the  place 
where  arrested  to  Dallas,  and  there  delivered 
him  to  the  marshal.  Arnold  was  confined  in 
jail  one  night,  and  then  brought  before  the 
commissioner,  by  whom  he  was  admitted  to 
bail  until  final' examination,  upon  which, 
after  considerable  delay,  he  was  discharged. 
This  action  was  brought  against  Cabell  and 
the  sureties  on  his  official  bond  to  recover 
damages  for  false  imprisonment,  based  on  the 
proposition  that  the  arrest  and  detention  un- 
til Arnold  was  placed  under  the  control  of 
the  marshal  were  illegal,  because  the  depu- 
ties bad  not  the  writ  in  their  possession  at 
the  time  the  arrest  was  made,  nor  during  the 
journey  to  Dallas.  The  jury  were  instructed 
that  the  arrest  and  detention  by  the  deputies 
'without  having  the  warrant  in  their  posses- 
sion were  illegal,  and  that  Arnold  was  en- 
titled to  recover  for  the  arrest  and  detention 
until  he  was  delivered  to  the  marshal,  at 
Dallas;  and,  under  this  instruction,  verdict 
and  judgment  went  in  his  favor.  On  appeal 
the  same  rulinji:  was  made  by  the  court  of 
civil  appeals,  and  from  that  decision  writ  of 
error  is  now  prosecuted. 

The  arrest  and  detention  all  occurred  with- 
in the  district  within  which  Cabell  was  mar- 
shal, and  the  material  facts  transpiring  at 
the  time  are  thus  stated  by  Arnola:  **Sisk 
[one  of  the  deputies]  then  told  me  that  they 
wanted  me  to  go  to  Dallas,  Tex.  ;  that  Gen. 
Cabell  had  telegraphed  him  to  arrest  me. 
They  then  told  me  that  they  would  have  to 
carry  me.  I  asked  them  if  they  had  any 
papers  for  my  arrest.  Sisk  said  he  had  none. 
They  did  not  show  me  any.  but  Sisk  said 
there  were  some  at  Dallas  for  me.  Gcrrin 
[the  other  deputy]  said,  later  on,  that,  if  or- 
Qored  by  Cabell,  be  would  arrest  one  as  quick 
without  a  warrant  as  with  one.  I  told  them 
I  had  to  go  by  home.  They  carried  me  by 
home,  and  I  got  my  clothes.  I  did  not  re- 
sist arrest.  They  carried  me  to  Weatherford, 
and  carried  me  to  Dallas."  No  facts  are 
shown  which  would  have  justified  the  arrest 
of  Arnold  without  the  issuance  of  a  warrant, 
and  we  have  the  question  whether,  when  a 
lawful  warrant  has  been  issued,  and  placed 
in  the  hands  of  a  marshal  or  sherifT,  his  dep- 
uty may  make  an  arrest  without  having  the 
warrant  in  his  possession  at  Uie  time,  with- 
out subjecting  his  principal  to  liability  in 
a  civil  action  brougnt  by  the  person  arrested. 
The  determination  of  this  question  must  de- 
pend upon  the  laws  in  force  in  this  state, 
prescribing  the  powers  and  duties  of  sheriffs 
and  their  deputies,     U.  8.  Rev.  Stat.  §  788. 

The  sufficiency  of  the  warrant  that  went 
into  the  hands  of  the  marshal  is  not  ques- 
tioned, and  the  statutes  bearinar  on  the  ques- 
tion of  its  proper  execution  provide  that  all 
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reasonable  means  are  permitted  to  be  used  to 
effect  it ;  that  no  greater  force  shall  be  used 
than  is  necessary  to  secure  the  arrest  and  de* 
tention  of  the  accused ;  and  that  **  in  execut- 
ing a  warrant  of  arrest  it  shall  always  b» 
made  known  to  the  person  accused  under 
what  authority  the  arrest  is  made,  and  if  re- 
quested the  warrant  shall  be  exhibited  to> 
him."  Code  Crim.  Proc.  arts.  255.  257. 
When  the  Code  of  Criminal  Procedure  fails 
to  provide  a  rule  of  procedure  in  any  partic- 
ular state  of  case  which  may  arise,  the  rules 
of  the  common  law  must  be  applied,  and 
govern.     Code  Crim.  Proc.  art.  27. 

It  will  not  be  questioned  that  the  deputies 
had  the  same  authority  to  arrest  as  would 
have  had  the  marshal,  under  the  same  cir- 
cumstances.    It  has  been  held  in  England, 
and  in  some  of  the  courts  of  this  country, 
that  a  person  may  use  necessary  force  to  re- 
sist arrest,  in  a  case  in  which  a  warrant  i» 
necessary  to  authorize  it,  unless  the  officer, 
at  the  place  and  time  he  attempts  to  make 
the  arrest,  has  the  warrant  in  his  possession, 
and  that  such  yiolence  towards  the  officer 
will  not  constitute  a  battery,  or  other  like 
offense,  and,  further,  that  the  absence  of  the 
warrant  may  affect  the  ^rrade  of  offense  com- 
mitted by  violent  resistance  resulting:  in  the 
death  of  the  officer.     Qalliard  v.  Laxton,  ^ 
Cox,  C.  C.  187 ;  Codd  v.  Cabe,  L.  R.  1  Exch. 
Div.  852;  Reg,  v.  Chapman,  12  Cox.  C.  C. 
4 ;  People  v.  McLean,  71  Mich.  309 ;  Webb  r. 
State,  61  N.  J.  L.  189. 

In  those  cases,  warrants  existed  which 
would  have  authorized  an  arrest.  In  crime» 
such  as  assault,  battery,  or  homicide,  the 
animus  with  which  the  act  is  done  becomes 
an  element  of  the  offense :  and  it  may  yery 
properly  be  held,  where  the  arrest  of  a  per- 
son is  attempted  without  warrant,  in  a  case 
in  which  warrant  is  necessary,  that  resistance 
was  under  the  belief  that  the  act  was  an  un- 
authorized interference  with  right  to  personal 
liberty,  which  every  person  has  the  right  to 
resist  by  the  use  of  such  force  as  is  necessary. 
In  such  cases  the  existence  of  the  writ,  if  not 
present,  ought  not  to  deprive  the  person  re- 
sisting arrest  of  the  right  to  act  and  base  hia 
belief  upon  the  facts  as  they  then  appeared 
to  him,  and  to  have  his  intent,  upon  bein^ 
charged  with  crime,  determined  thereby. 
The  cases  referred  to,  in  general  terms,  de- 
clare arrest  illegal,  in  cases  in  which  warrant 
is  necessary,  unless  the  warrant  be  in  the 
possession  of  the  officer  at  time  and  place  of 
arrest;  but  they  were  all  criminal  cases,  lis 
which  the  animus  of  the  party  resisting  wa» 
a  vital  question.  It  ought  not  to  be  denied 
that  the  law  contemplates  that  the  warrant 
directing  the  arrest  of  a  person  charged  with 
crime  will  be  in  the  possession  of  the  officer 
when  he  makes  an  arrest  under  it,  for  he  is 
required  to  exhibit  it,  if  called  upon  to  do 
so ;  and  this  is  based  on  a  wise  public  policy, 
one  purpose  of  which  is  that  the  officer  may 
have  to  exhibit  such  evidence  of  his  author- 
ity to  make  the  arrest  as  will  be  deemed  suf- 
ficient to  take  from  the  person  whose  arrest 
is  commanded  all  right  to  question  the  au* 
thority  of  the  officer.  Does  ft,  however,  fol- 
low from  this  that  the  absence  of  the  warrant 
at  the  time  and  place  of  arrest,  if  in  fact  » 
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Talid  warrant  was  in  possession  of  the  ofllcer 
commanding  him  to  make  the  arrest,  will 
entitle  the  person  arrested  to  maintain  a  civil 
action  as  for  trespass  or  false  imprisonment? 
Tbe  correct  answer  to  this  must  depend  upon 
a  deiennination  of  the  facts  which  confer 
authority  on  an  officer  to  arrest  a  person 
charged  with  crime,  for,  if  the  authority 
exi.sts,  an  irregular  exercise  of  it  cannot  ffive 
cause  for  civil  action,  unless  that  irregular- 
ity or  mode  of  execution  be  of  a  character  to 
vork  loss  or  deprivation  of  freedom  of  action 
to  the  person  arrested,  which  would  not  have 
followed  arrest  in  every  respect  regular. 
\Yhen  it  is  said  that  arrest  may  be  made 
without  warrant,  it  is  meant  that  Oie  issuance 
of  warrant  is  unnecessary ;  but,  as  no  facts 
are  shown  to  have  existed  that  would  have 
authorized  the  arrest  of  Arnold  without  war- 
rant, it  is  unnecessary  to  inquire  when  such 
arrests  may  be  made. 

The  first  fact  necessary  to  confer  authority 
OD  a  sheriff,  or  officer  of  like  powers,  in  a 
case  in  which  warrant  is  necessary,  is  the 
existence  of  a  warrant,  issued  by  some  mag- 
istrate or  court  having  power  under  the  law 
to  issue  it,  commanding  him  to  make  the 
arrest.     If  the  warrant  be  issued  by  such 
magistrate  or  tribunal,  and  be  io  the  form 
prescnl)ed  by  law,  so  far  as  the  officer  is  con- 
cerned to  whom  it  is  directed,  it  must  be 
treated  as  conclusive  evidence  that  the  pre- 
liminary facts  were  shown  which  authorized 
it  to  issue.     The  next  step  is  the  delivery  of 
tbe  warrant  to  the  person  who  is  commanded 
to  execute  it,  and,  when  so  delivered,  the 
officer's  obligation,   and  dut^  to  obey  its 
command,  become  fixed,  and  it  is  clear  that 
authority  to  do  the  act  commanded  must  co- 
exist with  the  obligation  or  duty.     These 
tre  the  essentials  which  confer  on  a  sheriff, 
or  like  officer,  the  authority  to  arrest  on  war- 
rant, and  so  long  as  they  continue  operative 
the  authority  must  exist.     The  manner  and 
circumstances  of  execution  relate  not  to  the 
authority,  unless  expressly  or  by  necessary 
intendment  made  to;   and,  if  the  law  prc- 
Kribes  tbe  modes  of  execution,  this  is  either 
to  secure  the  execution  of  the  process,  or  to 
pard  the  person  whose  arrest  is  commanded 
from  unnecessary  annoyance  or  oppression, 
and  a  departure  in  this  respect  ought  not  to 
afTpctthe  question  of  authority.    But  if  legal 
injury  results  to  the  person  arrested,  through 
departure  from  the  procedure  prescribed,  this 
would  give  ground  for  civil  action ;  but  no 
legal  injury  could  result  if  the  officer,  act- 
in;^  within  the  territory  to  which  his  duties 
pertain,  uses  no  more  force  in  executing  a 
valid  warrant  than  is  necessary,  and  in  other 
respects  obevs  the  writ.    If  an  officer  uses 
tTiOre  force  than  is  necessary  to  arrest  and  de- 
tain, he  becomes  civilly  liable,  in    so  far  as 
would  any  other  wrongdoer;  and  if  he  re- 
fuses to  exhibit  the  warrant,  when  called 
upon  to  do  80,  or  to  make  known  under  what 
authority  he  assumes  the  right  to  arrest,  he 
may  thereby  forfeit  the  right  he  would  other- 
wisie  have  to  compensation  for  hurt  received 
^v  force,  and  in  resisting  arrest.     State  v. 
Phinney,  42  Me.  390.     If  a  person  arrested 
^hniild  ask  a  court  to  discharge  him  on  the 


ground  that  more  force  was  used  than  neces- 
sary to  arrest  and  detain  him,  on  the  ground 
that  he  was  not  informed  at  time  of  arrest  of 
the  authority  under  which  the  officer  was 
acting,  or  that  the  warrant  was  not  exhibited 
to  him  on  demand,  no  court  would  discharge 
him,  if  it  appeared  that  the  arrest  was  made 
under  a  valid  warrant  delivered  to  an  officer 
authorized  to  execute  it,  who,  in  person  or 
by  deputy,  had  made  the  arrest.  This  would 
follow  because  the  arrest  and  detention  would 
be  under  the  authority  of  law,  and  therefore 
legal.  "If  the  officer  expressly  declare  that 
he  arrests  under  an  illegal  precept  and  on 
that  only,  yet  he  is  not  /guilty  of  false  im- 
prisonment, if  he  had  at  the  time  a  Irgnl 
one ;  for  the  lawfulness  of  tbe  arrest  does  iK)t 
depend  on  what  he  says,  but  what  he  has. 
State  v.  Kirby,  24  N.  C.  201 ;  State  v.  Eircxf, 
28  N.  0.  250.  Undoubtedly,  if  the  jailer  had 
discharged  the  plaintiff,  the  sheriff  would 
have  been  liable  for  an  escape  on  Jonos'  ex- 
ecution ;  for  the  jailer  is  the  sheriff's  deputy, 
and  bound  to  take  notice  of  the  writs  in  the 
hands  of  his  superior,  and  a  detention  by  the 
jailer  is  justified,  if  one  by  the  sheriff  him- 
self would  have  been,  by  me  sameprocess.  ** 
Meeds  v.  Carver,  80  N.  C.  298.  The  same 
rule  as  to  legality  of  arrest  was  asserted  by 
Lord  Holt  in  Qrenville  v.  College  of  Phyei- 
dans,  12  Mod.  886. 

In  the  case  before  us,  it  Is  not  shown  that 
any  act  was  done  in  arresting  and  detaining 
the  plaintiff  that  would  not  have  been  strictly 
lawful  had  the  warrant  been  in  the  posses- 
sion of  the  deputies  at  time  and  place  of  ar- 
rest, nor  does  it  appear  that  plaintiff  suffered 
any  loss,  indignity,  inconvenience,  or  dep- 
rivation of  freedom  which  he  would  not 
have  suffered,  had  the  warrant  then  been  in 
their  hands,  and  every  step  in  the  procedure 
contemplated  by  the  statute  strictly  fol- 
lowed ;  under  such  circumstances  we  are  of 
opinion  that  the  charge  of  the  court,  to  the 
effect  that  the  warrant  did  not  justify  the 
arrest  unless  it  was  in  pa<«ses8ion  of  tbe  dep- 
uties at  time  and  place  of  arrest,  was  errone- 
ous. Authority  to  make  the  arrest  existing, 
the  manner  in  which  that  power  was  exer- 
cised ought  not  to  be  held  ground  for  civil 
action,  unless  therefrom  hurt  resulted  to 
plaintiff,  which  would  not  necessarily  have 
followed,  had  the  exact  procedure  contem- 
plated bv  the  statute  been  pursued.  Only 
one  case  has  been  found  in  which  the  rulings 
made  in  this  case  were  sustained  in  a  civil 
action  based  on  like  facts.  Such  seems  to 
have  been  the  ruling  of  the  court  of  errors 
and  appeals  of  New  Jersey  in  the  case  of 
Smith  V.  Clark,  68  N.  J.  L.  197 ;  but  the  au-  r 
thorities  cited  in  that  case  all  had  application 
to  the  question  that  arises  in  a  criminal  case, 
where  a  person  is  charged  with  assault,  as- 
sault and  battery,  or  homicide  growing  out 
of  force  in  resisting  arrest,  which  are  not 
believed  to  be  applicable  to  this  case. 

For  the  errors  in  tbe  charge  of  the  court, 
the  jud^mente  of  tJie  District  Court  and  Court 
of  Civil  Appeals  tcill  be  reversed,  and  the  cause 
remanded. 

It  is  80  ordered. 
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Be  James  8.  BARBER'S  ESTATE. 

OODD ) 

1.  It  is  reversible  error  to  instmetthe 
Jury  in  a  proceeding;  to  establish  a  will 

that  If  from  the  whole  evidence  '*lt  ia  left  unoer- 
tain  whether  or  not  the  testator  was  of  sound 
mind,  then  It  Is  left  uncertain  whether  a  person 
of  (iound  mind,  within  the  meaning  of  our  stat- 
ute, has  made  the  will,  and  the  will  should  not 
be  sustained,"  although  preceded  by  an  inti- 
mation that  the  proponent  has  the  burden  of 
establishing  the  will  by  only  a  fair  preponder- 
ance of  evidence  and  followed  by  a  statement 
that  to  defeat  the  will  because  of  insane  delusions 
they  should  be  established  by  a  **fair  preponder- 
ance of  evidence.** 

IB*  Although  the  burden  is  on  the  pro- 
ponents of  a  will  to  establish  the  san- 
ity of  the  testator,  yet,  after  favorable  tes- 
timony by  the  attesting  witnesses,  to  defeat  the 
will  the  testimony  of  contestants  must  so  far 
overcome  that  of  proponents  as  to  neutralize  the 
effect  of  the  legal  presumption  of  sanity. 

8.  To  instruct  the  Jury  that  the  burden 
is  on  the  proponents  of  a  will  to  estat)- 
lish  the  testator^s  sanity  and  that  they  must  fail 
if  at  the  close  of  the  evidence  the  '"scales  stand 
evenly  balanced"  without  instructing  as  to  the 
legal  presumption  of  sanity,  ia  reversible  error. 

4.  The  fiict  that  many  persons  alter 
conversing;  with  a  testator  and  ob- 
serving his  conduct  believed  him  to  be 
insane  is  not  a  proper  one  upon  which  to  base 
a  hypothetical  question  to  an  expert  as  to  his 
capacity  to  torm  an  opinion  regarding  testator*s 
sanity,— at  least  if  the  conversations  and  descrip- 
tions of  conduct  are  not  stated;  nor  is  the  fact 
that  persons  who  observed  his  conduct  advised 
his  wife  that  it  was  unsafe  for  her  to  remam 
alone  with  him, 

5.  In  a  hypothetical  question  to  an  ex- 
pert as  to  his  capacity  to  form  an 
opinion  regardinit  the  sanity  of  a  tes- 
tator attacked  because  of  an  insane  delusion  as 
to  the  illegitimacy  of  his  children,  which  is  based 
on  their  being  disinherited,  the  true  value  of  the 
estate  and  the  amount  given  the  ohildren  should 
be  stated,  and  not  the  inventory  value  and  the 
oounsePs  statement  that  the  chUdren^s  share  was 
*Mnconsiderable**  and  amounted  to  *^raotioal  dis- 
inheritance." 

6.  After  enumerating^  a  p*eat  number 
of  fkcts  as  the  basis  for  a  hypothetical 
question  to  an  expert  it  is  improper  to  incor- 
porate the  entire  testimony  of  a  witness  without 
stating  it  to  be  considered  *in  connection  with" 
the  other  facts  and  propositions  named. 

7.  A  hypothetical  question  to  an  expert 
witness  testifying^  to  a  person's  mental 
condition  about  which  he  has  no  personal 
knowledge  is  improper,  if  it  fails  to  present  facts, 
which  it  includes,  in  their  just  and  true  relation 
and  causes  them  to  appear  in  one  that  is  untrue 
and  unjust. 

8.  An  appeal  ft>om  a  probate  decree 
approving^  or  disapproving^  an  alleg^ 


will  is  not  an  "action  by  or  against  the 
representativee  of  a  deceased  person"  within  the 
meaning  of  Qeo.  Stat.,  9 1094,  makii«g  memoranda 
in  his  books  evidence  of  the  facts  therein  stated 
in  such  actions. 
9*  A  largpe  number  of  letters  allegred  to 
have  called  forth  letters*  copies  of 
which  in  a  testator's  letter  book  have 
been  admitted  on  the  question  of  his  mental 
capacity  should  not  be  laid  in  a  mass  before  the 
jury  unread,  for  them  to  examine  or  not  as  they 
should  feel  inclined;  but  absence  nf  proof  of  au- 
thentioity,  that  they  were  received  In  due  coune 
of  mail,  or  of  any  offer  to  produce  their  authors 
for  examination,  is  not  ground  for  rejecting 
them  if  they  were  found  among  testator'A  papers 
with  his  memoranda  on  them. 

(October  26, 188R.) 

APPEAL  by  proponents  from  a  Jadgment 
of  the  Superior  Court  for  Hartford  County 
setting  aside  a  will  which  bad  been  admitted 
to  probate  bvthc  Probate  Court  for  the  Dis- 
trict of  East  Windsor.     Rewfrsed. 

The  facts  sufficiently  appear  in  the  opinioD. 

Meuru,  W.  C.  &  w.  »•  Case,  for  appel- 
lants: 

In  actions  by  or  against  the  represontatires 
of  deceased  persons,  the  entries,  memoranda, 
and  declarations  of  the  deceased  relevant  to 
the  matter  in  issue  may  be  received  as  evi- 
dence 

Gen.  Stat.  §  1091 

This  is  an  action. 

It  is  an  action  by  or  against  the  representa- 
tives of  deceased  persons. 

Fixley  V.  Eddy,  66  Conn.  888. 

The  expert  must  know  from  the  question  it- 
self just  what  the  evidence  truly  shows,  t.  e., 
upon  Ihe  assumptions  of  the  questioner,  or  his 
answer  is  valueless. 

Those  interested  in  his  answer  must  know 
from  the  question  itself  what  the  expert  is  be- 
lieving to  be  the  state  of  facts,  in  other  words, 
what  the  evidence  truly  shows,  or  the  answer 
is  valueless. 

Carpenter  v.  Blake,  2  Lans.  206:  Beynofdgr, 
Bobineon,  64  N.  T.  596;  Seymour  y,  FeUoice,  77 
N.  Y.  178;  Guiterman  v.  Liverpool,  N.  T.  d  P. 
8,  8,  Co,  83  N.  T.  868;  Cotoley  v.  People,  88  N. 
T.  470, 88  Am.  Rep.  464;  DiUOer  v.  Eome  L. 
Ine.  Co.  87  N.  Y.  82. 

In  order  properly  to  form  an  opinion,  the 
witness  should  have  had  full  information  as  to 
the  ascertained  or  supposed  state  of  facts  upon 
which  his  opinion  is  based.  He  could  not  be 
called  upon  to  determine  the  truth  of  the  facts 
sworn  to  before  giving  such  opinion.  It  is 
not  his  province  to  draw  inferences  from  the 
evidence  of  other  witnesses,  or  to  take  in  such 
facts  as  he  can  recoUect,  and  thus  form  an 
opinion. 

Guiterman  V,  Lif>erpool^  N.  T,  i!tP,8.8,  Go, 
aupra. 

What  is  "testamentary  capacity*  in  this 
state? 

The  court  in  2>tfnAam'«  App.,  27  Conn.  207, 


NoTS.— The  subject  of  burden  of:  proof  as  to  a 
testator*s  competency  which  is  very  fully  consid- 
ered in  the  above  case  is  exhaustively  annotated 
with  the  ease  of  Prentis  v.  Bates  (Mioh.)  17  L.  B.  A. 
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w^ht  of  authority  shown  by  that  note  and  rein* 
forced  in  the  main  by  the  case  above. 
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jays:  "The  proper  iDquiry  in  such  cases  is, 
Has  the  testator  mind  enough  to  know  and  ap- 
preciate his  relations  to  the  natural  objects  of 
his  bounty,  and  the  character  and  effect  of  the 
di'ipoGitions  of  his  will?  If  he  has,  then  he 
has  a  sound  and  disposing  mind  and  memory, 
although  his  mind  may  not  he  entirely  unim- 
paired." 

In  St  Leger'i  App.,  84  Conn.  449.  91  Am. 
Dec.  7^,  the  court  said:  '*It  was  not  neces- 
sary ihat  the  testator  should  have  been  capable 
of  transacting  business  generally,  but  that  he 
had  sufficient  capacity  to  make  a  will  if  he 
understood  the  business  in  which  he  was  en- 
gaged and  the  elements  of  it,  namely,  if  be 
recollected  and  understood,  or  in  other  words, 
comprehended,  the  nature  and  condition  of  bis 
property,  the  persons  who  were  or  should  be 
the  natural  objects  of  his  bounty,  and  his  rela- 
tion to  them,  the  manner  in  which  he  wished 
to  distribute  it  among  or  withhold  it  from 
tbem,  and  the  scope  and  bearing  of  the  pro- 
visions of  the  tvill  he  was  making." 

The  rule  is  thus  stated  in  Bie/imond^s  App., 
69  Conn.  245:  "The  law  merely  requires  that 
the  testator  should  be  possessed  of  sufficient  in- 
telligence and  memory  to  fairly  and  rationally 
know  and  comprehend  the  effect  of  what  he  is 
doing,  and  the  nature  and  conditions  of  his 
property,  to  understand  who  are  or  should  be 
the  natural  objects  of  his  bounty,  and  his  re- 
lations to  them,  the  manner  in  which  he  wishes 
to  distribute  it  among  or  withhold  it  from 
them,  and  the  scope  and  bearing  of  the  pro- 
visions of  the  will  he  is  making." 

In  Oomitoek  y.  EadlymeEeel,  Sac.,  8  Conn. 
261,  20  Am.  Dec.  100,  the  court  says:  "Those 
"Who  claim  under  the  will  must  take  upon 
themselves  the  burden  of  proof;  and  they 
must  not  only  prove  that  the  will  was  formally 
executed,  but  that  the  testator  was  of  sound 
and  disposing  mind.  And  where  there  is  ne- 
cessiitj  for  any  proof  on  the  part  of  the  plain- 
tiff he  ought  to  begin." 

In  Knoa^s  App,,  2^6  Conn.  22,  the  court  states 
that  without  some  evidence  of  capacity  the  law 
did  not  presume  it,  as  in  the  ordinary  case  of 
a  party  who  executes  a  deed  or  other  contract. 

Without  what  evidence  of  capacity?  With- 
oat  a  preponderance  of  evidence  on  the  whole 
ease?  Clearly  not,  or  the  court  would  have 
•0  stated — nor  would  it  have  recognized  a  pre- 
sumption of  the  law  unless  such  presumption 
exists. 

There  is  but  one  thine  that  this  phrase  can 
mean,  and  that  is,  that  Uie  proponents  must  at 
the  outset  introduce  their  * 'statutory  evidence" 
upon  the  statutory  requirements,  and  this  hav- 
ing been  done,  tne  presumption  of  law  is  es- 
tablished, and  the  burden  of  proof  shifts  to 
those  who  assail  the  wilL 

Denison'M  App.  29  Conn.  403;  Field's 
App.  86  Conn.  277;  DaU^§  App.  67  Conn.  182; 
litingBUm'B  App,  6A  Conn.  74. 

In  one  sense  there  is  no  limit  to  the  latitude 
which  the  law  gives  a  testator  In  the  disposi- 
tion of  his  property.  He  may  dispose  of  it  by 
will,  and  the  law  concerns  itself  no  farther 
than  this.  It  is  not  therefore  from  the  pro- 
visions of  the  will  Itself  that  the  question  of 
capacity  is  or  can  be  determined,  however  ap- 
parently unjuat  or  absurd  thev  may  appear, 
oat  it  is  from  a  consideration  or  the  testator's 
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reasons  and  motives  taken  In  connection 
with  them,  for  it  must  be  remembered  that 
testamentary  capacity  is  evidenced  as  well  by 
withholding  as  it  is  by  giving. 

8t.  LMer%  App.  vupra, 

Mr.  John  L.  Hunter  also  for  appellants. 

Messrs.  Charles  H.  Briscoe*  Arthur  F. 
Eg^lestout  and  William  J.  McConviUe* 
for  appellees: 

In  Cateley  v.  People,  88  N.  Y.  470,  88  Am. 
Rep.  464,  the  court  said:  'The  claim  is  that 
a  hypothetical  question  may  not  be  put  to  an 
expert  unless  it  states  the  facts  as  they  exist. 
It  is  manifest,  if  this  is  the  rule,  that  in  a  trial 
where  there  is  a  dispute  as  to  the  facts,  which 
can  be  settled  only  by  the  jury,  there  would  be 
no  room  for  a  hypothetical  question.  The 
very  meaning  of  the  word  is  that  it  supposes, 
assumes  something  for  the  time  being.  Each 
side,  in  an  issue  or  fact,  has  its  theoiy  of  what 
is  the  true  state  of  the  facts,  and  assumes  that 
it  can  prove  it  to  be  so,  to  the  satisfaction  of 
the  jury;  and  so  assuming,  shapes  hypothetical 
questions  to  experts  accordingly.  And  such  is 
the  correct  practice/' 

It  is  only  required  that  the  testimony  should 
tend  to  establish  every  supposed  fact  embraced 
in  the  question. 

Rogers,  £xpert  Testimony,  p.  40,  and  cases 
cited. 

Such  a  question  is  not  improper  because  it 
includes  part  of  the  facts  in  evidence. 

titearns  v.  Field,  90  N.  Y.  640;  Filer  v.  New 
York  Cent.  R,  Co.  49  N.  Y.  42,  10  Am.  Rep. 
827;  Eartnett  v.  Qarcey,  66  N.  Y.  641;  Rogers, 
Expert  Testimony,  p.  40:  Mercer  v.  Vose,  67 
N.  Y.  56;  Woodiury  v.  Obear,  7  Gray,  471; 
1  Rice,  Ev.  pp.  849,  850,  and  cases  cite<i:  Bora- 
hack^.  Pennsylvania  Co.  58  Conn.  292. 

When  the  memoranda  and  the  diaries  were 
permitted  to  go  to  the  jury  as  evidence  on  the 
question  of  sanity,  they  went  to  the  iury  for 
the  only  purpose  for  which  they  could  go,  the 
issue  of  sanity  being  the  onl^  issue  to  which 
the  evidence  in  the  cause  is  directed. 

8t,  T^egei^s  App.  34  Conn.  447,  91  Am.  Dec. 
785;  Limngston*s  App.  63  Conn.  68. 

The  written  memoranda  of  the  testator  stand 
upon  the  same  footing  with  his  oral  declara- 
tions, and  may  be  introduced  in  evidence  for 
the  same  reasons  and  for  none  other  than  his 
oral  declarations. 

Shailer  v.  Bumstead,  99  Mass.  112;  Lane  v. 
Moore,  161  Mass.  87;  Woodward  v.  Sullivan^ 
162  Mass.  470;  Robinson  v.  Adams,  62  Me.  418, 
16  Am.  Rep.  478;  Comstoek  y.  Hndlyme  Ekcl. 
8oc.  8  Conn.  254,  20  Am.  Dec.  100;  Canada's 
App.  47  Conn.  463;  Dale^s  App.  57  Conn.  143. 

The  case  at  bar  is  not  an  action  within  the 
meaning  of  this  statute. 

8uch  memoranda  are  only  admissible  when 
the  action  is  in  some  way  to  affect  the  quantity 
of  the  estate. 

Lockwood  V.  Loekwood,  56  Conn.  106;  Pixley 
y.  Eddy,  Id.  886. 

In  the  charge  as  to  burden  of  proof  the  court 
Ib  sustained  bv  Comstoek  v.  Hadlyme  Red.  9oc. 
supra;  Knoxs  App.  26  Conn.  20;  Canada's 
App,  47  Conn.  4^0;  DaWs  App.  57  Conn. 
127;  Richmond's  App.  59  Conn.  226;  Living' 
Stan's  App.  68  Conn.  68;  Blaney  y.  Sargent, 
1  Mass.  335;  Crotoninshieid  v.  Crownin- 
shiOd,  2  Gray,  624;  BaxUr  v.  AhboU,  7  Gray, 
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71;  Baldwin  ▼.  Parker,  99  Mass.  79,  96  Am. 
Rep.  697;  Barker  Y.Gomins,  110  Mass.  477; 
Gerrith  v.  I^ason,  22  Me.  488,  89  Am.  Dec. 
589;  Uilley  ?.  Cilley,  84  Me.  162;  Bobiruon  y. 
Adams,  62  Me.  369,  16  Am.  Rep.  473;  Wil- 
liams V.  Bobinson,  42  Vt.  658, 1  Am.  Rep.  859; 
DelaJUld  v.  Parish,  25  N.  Y.  9. 

The  question  was  whether  the  testator  was 
of  sound  or  unsound  mind,  and  the  burden 
was  upon  the  proponents  of  the  will  to  show 
that  he  was  of  a  sound  mind.  The  form  of 
insanity  had  nothing  to  do  with  this  burden. 

Comstoek  v.  Hadlyme  Eccl,  8oc.  supra. 

Setting  aside  cases  of  dementia  and  loss  of 
mind  or  intellect,  the  true  test  of  insanity  is 
mental  delusion. 

Biggs  v.  American  Tract  Boc,  95  N.  Y.  511; 
American  Seamen* s  Friend  Boc.  v.  Hopper,  83 
N.  Y.  624. 

Where  the  mental  disorder  is  a  delusion  upon 
one  or  a  few  particular  subjects,  the  testimony 
of  persons  with  whom  he  has  not  had  occasion 
to  speak  on  those  subjects  is  of  no  weight. 

American  Seamen's  Friend  Boc,  v.  Hopper^ 
88  N.  Y.  621;  Hammond,  Med.  Jar.  pp.  87,  76. 

Fenn,  </.,   delivered  the  opinion  of  the 

court : 

An  appeal  having  been  taken  to  the  superior 
court  from  an  order  and  decree  of  the  court 
of  probate  for  the  district  of  East  Windsor, 
proving  and  approving  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of 
one  James  S.  Berber,  disposing  of  a  consider- 
able estate,  on  the  trial  to  the  jury  the  valid- 
ity of  said  instrument  was  contested,  mainly 
on  the  ground  that  the  alleged  testator  was 
not  of  sound  and  disposing  mind  and  memory 
at  the  time  of  its  execution.  The  jury  re- 
turned a  verdict  setting  aside  said  will, 
which  was  accepted  by  the  court,  and  judg- 
ment rendered  thereon.  From  that  judgment 
an  appeal  was  taken  to  this  court,  and  several 
reasons  assigned. 

We  will  consider  first,  as  of  the  greatest 
general  importance,  the  exceptions  to  the 
charge  to  the  jury.  Upon  the  trial  the  pro- 
ponents and  present  appellants,  having  in- 
troduced the  alleged  will,  also  introduced 
the  evidence  of  the  two  surviving  witnesses 
to  the  will,  tending  to  prove,  and  which  they 
claimed  did  prove,  its  due  execution,  and 
that  the  testator  was  of  sound  and  disposing 
mind  and  memory  at  that  time.  They  then, 
rested,  and  the  contestants  went  forward  and 
introduced  evidence  to  show  the  want  of  ca- 
pacity, mainly,  as  was  claimed,  because  of 
the  existence  of  an  insane  delusion  existing 
in  the  mind  of  said  Barber  in  reference  to  the 
paternity  of  his  children.  This  was  met  by 
evidence  offered  by  the  proponents  in  rebut- 
tal. The  court,  in  the  course  of  its  some- 
what lengthy  charge  to  the  jury,  made  several 
more  or  less  direct  references  to  the  subject 
of  the  burden  of  proof  upon  the  question  of 
capacity.  We  will  quote  such  portions  of 
iliese  references  as  seem  in  any  way  material. 
Early  in  the  charge,  the  court,  having  ex- 

f»lained  what  constitutes  testamentary  capac- 
ty,  said :  **  If,  gentlemen,  you  are  satisfied 
by  a  fair  preponderance  of  the  evidence  that 
the  testator  had  this  kind  of  mental  capacity, 
understanding,  and  strength  at  the  time  of 
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making  this  will,  It  will  be  your  duty  to 
find  that  he  was  of  sound  mind,  and,  upon 
this  issue,  render  a  verdict  for  the  proponents 
in  favor  of  the  will.  If ,  on  the  other  hand, 
you  are  not  satisfied  by  a  fair  preponderance 
of  evidence  that  the  testator,  at  the  time  of 
executing  this  will,  had  the  kind  of  mental 
strength  and  capacity  which  I  have  been  de- 
scribing to  you,  it  will  be  your  duty  to  find 
that  he  was  not  of  sound  mind,  and  your 
verdict  should  be  for  the  contestants,  and 
against  the  will.  Gkintlemen,  the  burden  of 
proof  as  to  the  soundness  of  mind  of  the  tes- 
tator lies,  in  every  case,  on  the  parties  rely- 
ing on  the  will,  and  they  must' satisfy  you 
that  it  is  the  will  of  a  capable  testator ;  and 
when  the  whole  matter  is  before  you,  on  evi- 
dence given  on  both  sides,  if  the  evidence 
does  not,  by  a  fair  preponderance  of  it,  sat- 
isfy you  that  the  will  is  the  will  of  a  com- 
petent testator,  you  ought  not  to  afilrm  by 
your  verdict  that  it  is.  In  other  words,  if, 
when  the  whole  matter  is  before  you,  on  tha 
evidence  given  on  both  sides,  it  is  left  un- 
certain whether  or  not  the  testator  was  of 
sound  mind,  then  it  is  left  uncertain  whether 
a  person  of  sound  mind,  within  the  meaning 
of  our  statute,  has  made  the  will,  and  the 
will  should  not  be  sustained.  In  the  course 
of  the  trial,  gentlemen,  the  balance  of  evi- 
dence may  fluctuate  from  one  side  to  the 
other,  but  the  burden  of  proof  remains  whore 
it  was  at  the  outset, — upon  the  advocates  of 
the  will ;  and  unless,  at  the  close  of  the  trial, 
the  balance  is  with  the  advocates  of  the  will, 
unless  the  beam  of  the  scale  tips  down  on 
the  side  of  the  advocates  of  the  will,  they 
must  fail.  It  is  not  sufficient  thai  the  scales 
stand  evenly  balanced.  There  must  be  a  fair 
preponderance  in  the  proponents'  favor  to 
justify  a  verdict  sustaining  a  will.  As  I 
have  before  said  to  you,  no  person,  unless  of 
the  age  of  eighteen  years  and  of  sound  mind, 
can  dispose  of  his  or  her  property  by  will ; 
hence,  when  the  advocates  or  proponents  of 
the  will  present  the  instrument,  they  must 
satisfy  you  by  a  fair  preponderance  of  the 
evidence  that  the  deceased,  at  the  time  he 
executed  the  will,  belonged  to  the  class  of 
persons  who  by  law  can  make  wills."  To- 
wards the  close  of  the  charge,  the  court  said  : 
**In  the  case  at  bar  the  burden  of  proof  is 
upon  the  executor  to  show  that  James  8. 
Barber  was,  at  the  time  of  the  execution  of 
his  alleged  will,  of  a  sound  and  disposing 
mind ;  and  if,  upon  the  whole  evidence,  you 
are  uncertain  whether  James  8.  Barber,  a( 
the  time  of  the  execution  of  said  alleged  will, 
was  of  sound  mind  or  not,  then  it  is  left  un- 
certain whether,  imder  the  statute,  he  was 
capable  of  making  a  will,  and  it  is  your 
duty  to  render  a  v*erdict  for  the  contestants. 
And  I  will  further  add,  to  render  a  will  in- 
valid, because  of  unsoundness  of  mind  of  the 
testator,  it  is  not  necessary  to  show  that,  at 
the  time  of  making  the  supposed  will,  he 
was  demented  or  an  imbecile,  and  wholly 
deprived  of  sense.  It  is  sufficient  if  you  are 
satisfied  by  a  fair  preponderance  of  the  evi- 
dence that  he  was  affected  with  an  insane 
delusion  or  delusions,  and  that  the  provisions 
in  his  will  were  the  product  of  such  insane 
delusion  or  delusions."    The  proponents,  io 
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their  mwons  of  appeal,  complaiii  that  this 
cliarge  of  the  court,  and  especially  the  mat- 
ter cootained  in  the  last  quotation,  (as  well 
as  in  seYeral  other  portions  of  the  charge, 
which  we  have  deemed  it  unnecessary  to 
qnote.)  was  confusing  and  contradictory. 
Confining  our  comments  to  the  language 
quoted,  we  are  constrained  to  say  that  it 
appears  to  us  that  there  is  some  apparent 
foundation  for  this  criticism.  Taking  the 
language  used,  strictly  and  without  qualifi- 
cation, there  would  seem  to  be  three  conflict- 
ing rules,  each  distinctly  stated :  first,  that 
the  burden  of  proving  that  the  will  was  the 
same  act  of  the  testator,  by  a  fair  prepon- 
derance of  eTldence,  lies  **  in  every  case,"  and 
remains  throughout  the  trial,  upon  the  pro- 
ponents of  the  instrument;  second,  that  the 
burden  on  the  proponents  is  not  that  of  proof 
by  &  fair  preponderance  of  evidence,  but  by 
such  evidence  as  brings  certainty  upon  the 
point  to  the  minds  of  the  triers;  third,  in 
order  to  defeat  the  probate  of  a  will,  on  the 
ground  of  its  bein^  the  product  of  an  insane 
delusion  or  delusions,  the  jury  should  be 
saiisfied,  by  a  fair  preponderance  of  evidence, 
of  the  existence  and  effect  of  such  delusions. 

If  the  last  of  these  rules  had  stood  alone, 
and  bad  been  so  stated  that  the  jury  might 
be  presumed  to  have  understood  it,  and  that 
it  was  their  duty  to  be  guided  by  it,  the 
proponents*  ground  of  complaint  against  the 
charge,  which  we  are  at  present  considering, 
could  be  dismissed.  But,  taking  the  lan- 
guage which  we  have  quoted  as  a  whole, 
(and  there  is  nothing  elsewhere  in  the  charge 
which  in  any  manner  explains  or  modifies 
it,)  it  is  not  only  possible  to  see  how  the 
jury  may  have  been  misled,  but  it  is  impos- 
sible to  see  how  it  could  have  been  otherwise. 
The  statement  twice  made  in  different  por- 
tions of  the  charge — that  **  if,  when  the  whole 
matter  is  before  you,  on  the  evidence  given 
on  both  sides,  it  is  left  uncertain  whether  or 
not  the  testator  was  of  sound  mind,  then  it 
is  left  uncertain  whether  a  person  of  sound 
mind,  within  the  meaning  of  our  statute,  has 
made  the  will,  and  the  will  should  not  be 
unstained'' — would,  as  it  appears  to  us,  be 
likely  to  impress  the  jury,  and  remain  in 
their  minds,  as  the  salient  feature  of  the 
charge.  Such  a  principle,  if  correct,  would 
have  the  advantage  of  being  most  easy  to 
understand  and  to  apply.  The  trouble  is 
that  it  is  manifestly  incorrect,  none  the  less 
because  it  appears  to  be  a  quotation  from  the 
language  of  the  supreme  court  of  Hassachu- 
Betts  in  the  case  of  OrmoninsMM  ▼.  Orownin- 
Md,  2  Gray,  524,  584,  and  so  much  so  that 
it  would  be  injustice  to  the  learned  judge  to 
helieve  that  he  intended  it  to  be  understood 
or  believed  that  it  would  be  understood  by 
the  jury  literally,  strictly,  and  without 
qualification,  as  by  the  word  ** equally"  be- 
fore **  uncertain, "  or  by  the  other  language 
which  immediately  preceded  and  that  which 
immediately  followed  it  As  it  seems  to  us, 
nevertheless,  that  it  must  have  been,  on  this 
ground,  therefore,  it  must  be  held  (as  further 
claimed  by  the  proponents)  that  the  charge 
of  the  court  was  erroneous. 

But  a  question  of  more  general  interest  and 
importance  remains  to  be  considered,  in  ref- 


erence  to  the  portion  of  the  charge  stating  aa 
the  rule  that  the  burden  of  proof  as  to  capac- 
ity, by  a  fair  preponderance  of  evidence,  re^ 
mains  in  every  case,  and  throughout,  upon 
the  proponents  of  the  will.  The  inquiry  is 
whether  this  is  a  correct  statement  of  the  law 
and  practice  in  this  state,  or,  rather,  what 
the  correct  rule  and  principle  is.  In  consid 
ering  this  question,  an  examination  at  length 
of  the  decisions  in  other  jurisdictions  would 
be  of  little  practical  utility,  for  the  slightest 
inspection  will  disclose  an  irreconcilable 
conflict  of  views  and  opinions  upon  the  sub- 
ject. Thus,  >n  2  Greenleaf  on  Evidence,  15th 
od.  §  680,  it  is  said  in  the  text :  **  In  regard 
to  insanity  or  want  of  sufliicient  soundness  of 
mind,  we  have  heretofore  seen  that  though 
in  the  probate  of  a  will,  as  the  real  issue  is 
whether  there  is  a  valid  will  or  not,  the  ex- 
ecutor is  considered  as  holding  the  affirma- 
tive, and  therefore  may  seem  bound  afiSrma- 
tively  to  prove  the  sanity  of  the  testator,  yet 
we  have  also  seen  that  the  law  itself  pre- 
sumes every  man  to  be  of  sane  mind  until 
the  contrary  is  shown.  The  burden  of  prov- 
ing unsoundness  or  imbecility  of  mind  in 
the  testator  is  therefore  on  the  party  impeach- 
ing the  will  for  this  cause.  **  While,  in  a 
note  to  the  same  section,  authorities  are  first 
^iven  in  support  of  the  doctrine  stated  in  the 
text,  then  it  is  said :  ''It  is  not  so  held  uni* 
versally,  and  the  better  rule  is  that  the  bur- 
den of  proof,  both  of  the  execution  and  the 
capacity  of  the  testator,  is  upon  him  who 
attemptis  to  set  up  the  will.''  Authorities  in 
support  of  that  statement  are  then  given,  and 
the  note  then  ends  with  these  words:  ''In- 
deed, the  question  of  the  burden  of  proof  in 
a  plea  of  insanity  is  one  which  is  variously 
decided,  ** — a  statement  which,  satisfactory 
or  not,  is  doubtless  correct.  We  shall  there- 
fore, BO  far  as  a  consideration  of  the  authori- 
ties elsewhere  is  concerned,  content  ourselves 
with  saying  that  while  in  some  of  the  states 
the  burden  of  proving  want  of  capacity  is 
held,  as  stated  in  the  text  of  Greenleaf,  to 
be,  throughout,  upon  the  contestants  of  a 
will,  in  others,  and  perhaps  most,  either  by 
virtue  of  statutes  or  in  accordance  with  the 
decisions  of  the  courts  of  last  resort,  afiirma- 
tive  proof  of  sanity  is  required  froqi  the 
proponents;  but  that  generally  speaking,  in 
such  jurisdictions,  notwithstanding  such  re- 
quirement of  afiirmative  proof  of  capacity, 
the  general  presumption  of  sanity  is  held  to 
continue,  and  that,  if  the  evidence  is  balanced 
and  so  doubtful,  such  presumption  should 
prevail.  (THg/i  v.  ^'e1C€U,  62  111.  196;  Car^ 
penterT.  Calvert,  83111.  63;  DdafieldY,  Par- 
ish, 26  li^.  Y.  9;  Hawkins  v.  Oiimes,  13  B. 
Mon.  257 ;)  or,  as  it  is  held,  that,  on  formal 
proof  of  capacity  by  the  attesting  witnesses, 
the  burden  of  the  proponents  has  been  dis- 
charged, and  thereafter  rests  upon  the  partv 
alleging  incapacity.  Sloan  v.  Ma.TireU,  3  N. 
J.  Eq.  563;  toe  v.  McCard,  74  111.  83;  Mayo 
V.  Jones,  78  N.  0.  402 ;  Thompson  v.  Kpner, 
65  Pa.  868;  Egbert  v.  £J(/bert,  78  Pa.  826; 
Rich  V.  Bowker,  25  Ean.  7 ;  Cole's  WiU,  49 
Wis.  179. 

Important  cases,  illustrative  of  these  views, 
are  Perkins  v.  Perkins,  89  N.  II.  163,  and 
Taff  V.  Hosmer,  14  Mich.  309.     In  the  former 
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case  the  comt  said :  *  That  every  man  ia  pre- 
aoraoi  to  be  sane  la  abundantly  proved  by 
tbe  authorities.  We  think  that  although  the 
aubscribine  witnesses,  if  they  can  be  pro- 
duced, must  be  examined  in  relation  to  the 
ioundnesa  of  the  testator *s  mind,  yet  the 
party  propounding  a  will  for  probate  is  un- 
der no  general  duty  to  offer  any  evidence  of 
the  testator's  sanity,  but  may  safely  rely 
upon  the  presumption  of  the  law  that  all 
men  arc  saoe,  until  some  evidence  to  the  con- 
trary is  offered. "  And  it  was  further  said 
that  though  the  burden  of  proof  is  upon  tbe 
party  who  averts  the  validity 'of  the  will, 
and  thia  burden  remains  upon  him  until  the 
cloae  of  the  trial,  he  need  introduce  no  proof 
upon  this  point  until  something  appears  to 
the  contrary.  In  Taff  v.  Hoitner,  supra, 
Cooley,  J.,  delivering  tbe  opinion  of  the 
court,  said:  "The  party  assuming  the  bur- 
den of  establishing  a  will  has  not  supposed 
himself  bound  in  his  opening,  to  go  further 
than  to  give  evidence  by  the  subscribing 
witnesses  of  these  facts,  which  would  make 
out,  prima  facie,  a  valid  testamentary  in- 
strument, and  has  left  all  further  evidence 
on  tbe  subject  of  mental  capacity  to  be 
brought  in  by  way  of  answer  to  that  adduced 
by  the  contestant.  The  evidence  at  the  open- 
ing has  usually  been  of  a  formal  chHracter, 
and  the  proponent  has  confined  himself  to 
inquiries  of  a  general  nature  respecting  the 
signing  and  attestation,  and  whether  at  the 
time  the  party  appeared  to  understand  the 
business  in  which  he  was  engaged.  To  prove 
that  the  decedent  was  not  insane  is  to  prove 
that  an  exceptional  state  of  facts  did  not 
exist;  in' other  words,  it  is  to  prove  a  nega- 
tive, and,  on  general  principles,  very  slight 
evidence  only  should  be  demanded  of  the 
party  called  upon  to  prove  such  a  state  of 
facts."  See  also  Banker  v.  Banker,  «3  N. 
Y.  409 ;  Dean  v.  Dean,  27  Vt.  746 ;  Turner 
v.  Cook,  36  Ind.  129 ;  Eerbert  v.  Berrier,  81 
Ind.  1 ;  Jenkins  v.  ToHn,  31  Ark.  306 ;  and 
Stubbs  V.  Houston,  33  Ala.  555. 

The  above  language  of  Judge  Cooley  states 
very  correctly,  we  think,  the  existing  prac- 
tice in  this  state,  except,  perhaps,  as  to  the 
form  of  the  inquiry  put  to  attesting  wit- 
nesses concerning  the  capacity  of  the  testator ; 
and  the  views  expressed  as  to  the  character 
of  evidence  of  the  nonexistence  of  insanity, 
pertinent  as  they  are,  would  be  even  more  so 
when,  as  in  the  case  before  us,  the  issue  raised 
was  mainly  as  to  the  existence  in  the  mind 
of  the  alleged  testator  of  an  insane  delusion 
on  one  point  only,  consistent  with  general 
capacity  to  do  business  and  to  manage  suc- 
cessfully a  large  estate,  concerning  which 
delusion  the. court,  in  its  charge,  at  the  re- 
quest of  the*  contestants,  said  to  the  jury : 
**When  the  mental  disorder  is  a  delusion 
upon  one  or  a  few  particular  subjects,  the 
testimony  of  persons  with  whom  he  has  not 
had  occasion  to  speak  on  those  subjects  is  of 
not  so  much  weight  as  that  of  those  with 
whom  he  had  occasion  to  speak  on  those  sub- 
jects, " — a  statement  the  correctness  of  which, 
in  point  of  law,  counsel  for  the  contestants, 
in  their  brief,  justify,  by  saying  that  the 
court  could  have  gone  further,  and  charged 
the  jury,  In  the  language  of  Chief  Justice 
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Denio,  in  Anuriean  Seamen's  Friend  Soc,  v. 
Hopfter,  33  N.  Y.  631,  that,  under  auch  cir- 
cumstances, "the  testimony  of  persons  with 
whom  he  has  not  had  occasion  to  speak  on 
those  subjects  is  of  no  weight."  It  ought, 
we  think,  to  be  manifest  that,  if  this  be  cor- 
rect, the  position  of  the  proponents  of  a  will 
attacked  on  the  ground  of  an  insane  delusion 
on  one  or  a  few  particular  subjects,  existing 
in  the  mind  of  the  claimed  testator,  com- 
pelled to  bear  throughout,  and  unrelieved 
by  any  presumption  of  sanity,  (even,  as  it 
would  seem,  by  a  presumption  that,  if  the 
decedent  were  sane  on  subjects  generally,  he 
was  so  as  to  all,  until  the  contrary  appeared,  > 
the  burden  of  proving  the  nonexistence  of 
any  form,  general  or  special,  of  incapacity, 
which  could  have  affected  the  provisions  of 
the  instrument,  (a  burden  which  though 
negative  in  its  nature,  could  only  be  dis- 
charged by  positive  evidence, — the  evidence 
of  those  who  had  talked  with  the  testator  on 
subjects  which  the  proponents  of  the  will 
may  claim  never  entered  into  his  thoughts 
at  all,)  if  this,  we  say,  be  a  correct  state- 
ment of  the  law,  the  position  of  the  propo- 
nents of  a  will  must  be  difficult  in  the  ex- 
treme. 

But  it  is  time  that  we  came  to  an  examina- 
tion of  the  Connecticut  decisions,  and  the 
rule  to  be  deduced  from  them.  In  Gomstock 
V.  Hadlyme  Eecl,  8oc,,  8  Conn.  254,  it  was 
held  that,  on  an  appeal  from  a  decree  of  a 
court  of  probate  establishing  a  will,  tbe  bur- 
den of  proof  as  to  the  capacity  of  the  testator 
resis  upon  the  party  claiming  under  such 
will,  who  is  therefore  entitled  to  go  forward 
on  the  trial.  This  decision  was  approved 
and  affirmed  in  Knox's  App.,  26  Conn.  23,  and 
followed  in  Dale's  App.,  57  Conn.  132,  and 
Livingston's  App.,  63  Conn.  74.  It  is  the 
settled  and  undoubted  law  of  this  state.  But 
this  statement  does  not  decide;  it  is  only 
preliminary  to  the  real  question  before  us*: 
What  is  the  nature,  character,  and  extent  of 
that  burden?  What  does  it  demand  of  the 
proponents?  It  requires,  in  the  first  instance, 
that  one  or  more  of  the  subscribing  witnesses, 
if  alive  and  within  reach  of  the  process  of 
the  court,  should  be  called  and  examined, 
in  reference  both  to  execution  and  capacity. 
It  is  the  right  of  the  party  contesting  the 
validity  of  the  will  to  require  that  all  the 
attesting  witnesses  so  within  reach  of  process 
should  be  called,  but  such  right  is  waived 
where  no  demand  is  made  therefor  before  the 
final  closing  of  the  evidence  in  the  case. 
Field's  App.,  36  Conn.  277.  The  testimony 
thus  adduced  is  by  practice  confined  to  the 
appearance,  conduct,  and  surroundings  of 
the  testator  at  the  time  of  the  execution  of 
the  will,  and  the  opinions  of  the  witnesses, 
based  thereon.  If  such  opinions  are  favor- 
able to  the  sanity  of  the  testator,  then,  hav- 
ing thus  introduced  the  subscribing  wit- 
nesses to  these  points  **by  the  practice  in 
this  state,  the  proponents  rest,  and  the  con- 
testants go  forward  with  their  evidence,  and 
the  proponents  then  rebut.  **  Dale's  App.  and 
Livingston's  App.  supra. 

Waiving,  for  the  present,  the  question  as 
to  what  would  be  the  case,  if  none  of  the 
subscribing  witnesses  could  be  procured,  or 
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if  thoM  called  expressed  opinions  unfavor- 
able to  the  capacity  of  the  decedent,  and  as- 
Buming  the  due  testimony  of  such  witnesses 
to  capacity,  as  well  as  execution,  what,  then, 
becomes  of  the  burden  of  proof,  now  that 
Che  prima  facie  case  lias  been  made  out,  and 
the  proponents  have  rested?  In  the  case  of 
GmtUfdi  V.  HdtUffme  Bed,  Soe.,  iupra^  Brook* 
V.  Barrett,  7  Pick.  94,  was  referred  to  as  au- 
thority. That  case  was  indeed  practically 
u?emiled  in  Massachusetts  by  Croipninshieid 
?.  Growninshield,  2  Grny,  524.  But,  not- 
withstanding that  fact,  some  years  after  the 
later  decision,  our  court,  in  Knox*s  App., 
lupra^  again  referred  with  approval  to  Brooks 
V.  Barrett,  saying  that  it  was  there  held 
'that,  where  a  will  is  opposed  on  the  ground 
of  the  testator's  insanity  when  it  was  exe- 
cuted, those  who  insist  on  its  probate  have 
the  burden  of  proof  in  the  first  instance,  and, 
after  they  have  proved  the  sanity  of  the  tes- 
tator by  the  subscribing  witnesses,  the  bur- 
den will  be  shifted  on  the  other  party  to 
prove  insanity."  And  the  court  also  cite 
fJilley  V.  CilUy,  34  Me.  163,  and  Gerrwh  v. 
3<Me>/i,  22  Me.  488,  39  Am.  Dec.  589,  to  the 
same  effect.  That  this,  in  effect,  however 
best  expressed,  is  the  law  of  Connecticut, 
has,  we  think,  been  the  general  understand- 
ing of  the  profession  ever  since  KruKc's  App. 
As  an  illustration,  it  may  be  observed  that 
ia  Dale's  App. ,  supra,  counsel  for  the  contest- 
ants of  Mrs.  Munson*s  will  (not  the  pro- 
ponents) requested  the  court  (see  page  130, 
37  Conn.,)  to  charge  the  jury  that  **in  ordi- 
nary cases,  if  the  attesting  witnesses  to  a 
will  all  agree  in  the  opinion  that  the  will 
was  duly  made  and  executed,  it  throws  the 
burden  of  proving  affirmatively  the  exercise 
of  undue  influence  or  want  of  testamentary 
'Opacity  on  the  heirs  who  may  contest  the 
will,"  claiming,  however,  that  the  case  then 
on  trial  was  exceptional.  The  trial  court, 
although  not  charging  in  the  language  re- 
quested, apparently  had  the  same  view,  and 
expressed  it  by  twice  using  the  language 
quoted  by  this  court  in  £nox*s  App, ,  supra, 
frona  Brooks  v.  Barrett,  supra,— ih^t  the  bur- 
den of  proof  was  upon  the  proponents  **  in 
the  first  instance,"  and  the  charge  was  ap- 
proved by  this  court.  And  the  same  view 
appears  to  be  clear) v  held  in  Livingston's 
ipp.,  63  Conn.  75.  Opposed  to  this  form  of 
expression,  however,  as  to  the  shifting  of 
the  burden  of  proof  during  the  trial  of  a 
case,  are  the  dicta,  in  this  state  and  else- 
where, that  the  burden  of  proof  never  shifts : 
that  it  remains  on  a  party  whose  duty  it 
primarily  is  to  prove  a  fact  in  support  of  his 
case,  and  does  not  change  in  any  aspect  of 
Ms  cause ;  that  while  the  weight  of  evidence 
may  shift  from  side  to  side,  in  the  progress 
of  a  trial,  according  to  the  nature  and  strength 
of  the  proofs  offered  in  support  or  denial  of 
the  main  fact  to  be  established,  the  burden 
I  continues  where  it  was  at  the  outset.  The 
term  ** burden  of  proof  is,  after  all,  and  no 
matter  how  important  it  has  become  through 
universal  adoption  and  use,  a  mere  form  or 
figure  of  speech.  Acocrdingly,  as  one  view 
or  another  of  ita  significance  has  been  held, 
one  style  or  the  other  of  these  seemingly  in- 
consistent expressions  has  been  used  to  denote 
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entirely  consistent  meanings.  What  we  ar« 
now  concerned  to  do  is  to  discover,  if  we  can, 
and  to  express  as  clearly  as  we  can,  the  true 
underlying  principle  and  rule ;  that  is  to  say, 
the  law  of  this  jurisdiction  in  relation  to  tljd 
matter  in  question. 

Assuming,  then,  as  the  better  form  of  state- 
ment, in  accordance  with  modem  phrase- 
ology, that  the  burden  of  proof  does  not  shift, 
and  that  such  burden  is  placed  primarily,  in 
reference  to  sanity,  on  the  proponents  of  a 
will,  what  duty  is  thereby  imposed?  The 
statute  provides  that  all  persons  of  a  certain 
age  and  of  sound  mind  may  make  wills.  It 
is  therefore  incumbent  on  the  proponenta  to 
prove  that  the  alleged  testator  was  of  sound 
mind.'  But  the  law  presumes  every  person 
to  be  ^o  until  the  contrary  is  shown,  and  this 
presumption  is  of  probative  force  in  favor  of 
tlie  proponents  of  the  will.  It  would  bo 
sufficient,  in  the  first  instance,  were  it  not 
that,  for  reasons  clearly  indicated  in  the 
opinions  in  Knox's  App. ,  and  Field's  App. , 
supra,  the  practice  has  grown  up  and  become 
law  of  requiring  the  presence  in  &jurt  oC 
such  of  the  attesting  witnesses  as  are  within 
reach  of  the  process  of  the  court,  and  evi- 
dence from  some  or  all  of  them  in  reference 
to  capacity.  They  are  the  persons  who  the 
law,  in  its  wisdom,  has  provided  should  be 
placed  about  the  testator  at  the  time  and 
place  of  the  cxocution  of  the  will,  in  order 
that  they  may  have  means  and  opportunity 
of  judging  of  his  capacity,  and  may  protect 
both  the  testator  and  the  heirs.  It  is  for  thia 
reason,  as  this  court  explicitly  said  in  Field's 
App,,  sypi'a,  that  the  heirs  have  a  right  to 
insist  that  the  triers  shall  have  the  benefit  of 
the  observation  and  opinions  of  all  the  wit* 
nesses,  if  practicable,  and  that  the  party  seek- 
ing to  establish  the  will  shall,  unless  the  re- 
quirement is  waived,  put  them  on  the  sttind. 
The  making  of  a  will,  said  this  court  in 
Knox's  App, ,  **  is  of  so  much  importance,  and 
it  is  so  often,  not  to  say,  so  generally,  dona 
under  circumstances  of  great  bodily  debility, 
likely  to  produce  more  or  less  mental  de- 
rangement, that  the  statute  has  very  properly 
required  three  witnesses."  Having  required 
them,  it  is  as  natural  to  hold  that  they 
should  be  called,  or  their  absence  legally 
accounted  for.  Fai  1  ure  to  do  this  would  raise 
a  natural  inference  against  the  validity  of 
the  will,  which  would  properly  go  very  far 
to  overcome  the  presumption  of  law  in  its 
favor.  So,  also,  it  may  be  said,  that  if,  when 
called,  they  fail,  by  their  evidence,  to  sup- 
port the  capacity  of  the  testator,  so  far  as  the 
facts  related  by  them,  as  existing  at  the  time, 
and  tlieir  opinions  based  on  those  facts  are 
concerned,  it  may  well  be  claimed  that  they 
disprove  the  presumption  of  sanity  and  ne- 
cessitate the  production  of  other  evidence  of 
capacity  before  the  proponents  can  rest  as 
having  established  and  made  out  a  prima 
facie  case.  But  when  the  evidence  of  the 
attesting  witnesses  has  been  produced,  and 
is  in  favor  of  the  proponents,  and  they  have 
thereupon  rested,  what  has  been  made  out? 
What  is  embraced  in  the  prima  facie  case 
thus  presented?  Two  things,  certainly,  a» 
it  seems  to  us, — that  the  testator  generally 
was  of  sound  and  disposing  mind  and  mem- 
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ory,  as  estobHshed  by  tbe  presumption  of 
«aiiity ;  and  that  there  was  nothing  in  the 
surrounding  circumstances,  at  the  time  of  the 
execution  of  the  itistrument,  suspicious  in  its 
character,  or  calculated  to  affect  or  weaken 
*^uch  presumption.  In  other  words,  the  tes- 
tator was  to  be  presumed  sane  until  the  con- 
trary appeared,  and  the  contrary  did  not 
appear  at  the  time  of  the  execution  of  the 
instrument  and  to  those  who  witnessed  it. 
This  would  be  the  necessary  force  of  the  evi- 
dence. It  would,  perhaps,  be  all  its  force  if 
the  witnesses  called  in  were  strangers  to  the 
testator,  and  had  no  other  opportunity  than 
the  brief  act  of  signing  afforded  to  jud^e  of 
his  condition  or  state  of  mind.  It  might, 
however,  have  an  additional  weight  if  the 
acquaintance  or  means  of  observation  were 
greater  or  more  extended.  Whatever  weight 
It  had,  the  proponents  would  be  entitled  to 
upon  the  whole  case,  but  the  essential  ele- 
ments of  the  prima  facie  case  would  be  as 
we  have  indicated.  I^ow,  the  proponents 
having  presented  their  prima  facie  case,  and 
rested,  the  contestants,  as  was  said  in  DaXe^s 
App.f  supra,  would  go  forward  with  their 
evidence,  and  the  proponents  then  rebut. 
When  the  case  was  closed  upon  the  evidence, 
what  would  be  the  situation  of  the  parties? 
The  burden  of  proof  as  to  the  capacity  would 
remain  upon  the  proponents.  In  their  favor, 
in  the  discharge  of  that  burden,  would  be  the 
presumption  of  sanity,  valid  until  overcome 
by  opposing  proof.  Against  it  would  be  the 
evidence  offered  as  to  incapacity  by  the  con- 
testants. If  it  was  evidence  as  to  general 
incapacity,  covering,  perhaps,  as  this  court 
said  in  bale's  App.,  57  Oonn.  143,  ''loner 
spaces  of  time  in  either  direction,''  it  would 
have  been  met  with  more  or  less  success  by 
counter  evidence  of  the  same  character ;  if  of 
delusions  on  one  or  more  particular  subjects, 
consistent  with  the  general  appearance  of 
sanity  and  capacity,  it  would  have  been  met, 
as  such  evidence  alone  could  be  met,  either 
by  disproving  or  discrediting  the  instances 
claimed,  or  by  rendering  their  existence  or 
influence  upon  the  provisions  of  the  will  im- 
probable, by  other  instances,  circumstances, 
and  conduct  of  an  inconsistent  character.  In 
short,  as  was  so  clearly  stated  in  the  citation 
made  from  the  opinion  of  Judge  Cooley  in 
Taff  V.  Eosmer,  14  Mich.  809,  the  evidence 
of  the  contestants  would  be  offensive  and 
affirmative  in  its  character,  and  that  of  the 
proponents  defensive  and  negative,  and  on 
the  whole  case  the  question  would  be  whether 
the  evidence  of  the  contestants  suJUciently 
preponderated  over  the  rebuttal  and  special 
evidence  of  the  proponents,  including  the 
evidence  of  the  attesting  witnesses,  to  over- 
come the  presumption  of  sanity,  which  con- 
stituted the  proponents'  prima  facie  case.  In 
other  words,  leaving  the  presumption  of  san- 
ity out  of  the  case,  was  there  more  evidence 
of  insanity  than  of  sanity,  so  that,  putting 
it  again  into  the  case,  there  would  still  be 
as  much?  Then,  and  then  only,  would  the 
scales  of  Justice,  to  which  the  court  below, 
in  the  case  before  us,  referred,  be  so  adjusted, 
according  to  law,  that  it  would  be  correct  to 
say:  "Unless,  at  the  close  of  the  trial,  the 
balance  is  with  the  advocates  of  tiie  will, 
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they  must  fail.  It  is  not  sufBcient  that  the 
scales  stand  evenly  balanced."  This  con- 
sideration of  the  presumption  of  sanity  in 
favor  of  the  proponents'  case  the  court  below, 
while  holding  them  to  a  strict  discharge  of 
the  burden  of  proof,  failed  in  any  form  to 
recognize,  and  therefore,  in  this  particular 
also,  we  must  hold  that  there  was  error  in  the 
charge. 

In  addition  to  the  reasons  of  appeal  based 
upon  the  charge  of  the  court  to  the  jury, 
there  are  other  reasons  which  remain  to  be 
considered.  It  is  claimed  that  the  court  erred 
in  admitting  a  hypothetical  question  ad- 
dressed to  Dr.  Stearns,  an  expert  witness  for 
the  contestants,  against  the  proponents'  ob- 
jection. The  hypothetical  question  is  con- 
tained in  the  record,  covering  three  printed 
pages.  Fortunately,  we  deem  it  unnecessary 
to  quote  it  at  length.  It  is  only  requisite  to 
refer  to  some  of  the  matters  contained  in  it 
which  appear  to  us  improper  elements  to  en- 
ter into  such  a  question.  Among  the  matters 
which  the  witness  was  asked  to  assume  to  be 
true  were  that  many  different  persons,  af  .>r 
conversing  with  the  testator  and  observing 
his  conduct,  believed  him  to  be  insane.  AVe 
do  not  think  such  a  belief  of  many  others, 
presumably  not  experts,  and  opposed,  as  it 
doubtless  was,  by  the  contrary  belief  of  many 
others,  constituted  a  legitimate  element  of 
the  basis  of  the  opinion  of  the  witness.  By 
deciding  upon  that  ground,  he  would  not 
only  assCime  the  function  of  the  triers,  but 
would  go  further,  since  they  could  ouly  con- 
sider such  opinions  in  connection  with  tlie 
facts  on  which  they  were  based ;  while  the 
witness  had  in  reference  to  such  opinions  mi 
facts,  except  that  the  many  persons  formed 
such  opinions  after  conversing  with  the  tes- 
tator and  observing  his  conduct.  But  there 
was  no  statement  of  the  conversation  or  de- 
scription of  the  conduct.  Of  course,  we  do 
not  mean  to  intimate  that,  if  these  had  been 
added,  the  fault  would  thereby  have  been 
obviated. 

Again,  another  assumption'was  that "  neigh- 
bors and  friends,  who  observed  his  conduct, 
advised  his  wife  that  it  was  unsafe  for  her  to 
remain  there  alone,  and  that  she  had  better 
send  for  her  father  to  come  and  stay  with 
her;  and  she  did  so,  and  he  remained  over 
night,"  which  is  perhaps  more  clearly  im- 

g roper  in  such  a  question,  if  anything  can 
e,  than  the  other. 

Again,  "that  he  afterwards  made  a  will, 
leaving  his  daughter,  whom  he  named  by 
name,  such  an  inconsiderable  amount  of  his 
property,  although  his  estate  was  inventoried 
after  his  death  at  more  than  $100,000,  as  to 
practically  disinherit  her,  and  making  like 
provision  in  his  will  for  his  after- bom  child- 
ren, which  practically  disinherited  them.* 
In  reference  to  this  last  quotation,  if  what 
the  contestants  stated  in  the  argument  before 
us  is  correct, — that  the  clear  estate  of  the 
testator  would  not  amount  to  more  than  bnif 
its  inventory  value,— the  statement  of  that, 
rather  than  the  true  value,  was  the  substitu- 
tion of  an  immaterial  for  a  more  material 
element,  and  it  is  to  be  noticed  that  the 
amount  left  to  the  child,  and  also  the  pro- 
vision for  after-born  children,  is  not  stated^ 
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but  the  omission  is  supplied  by  the  assump- 
tion and  inference  of  the  oounsel  propounding 
the  question  that  thej  were  ^inconsider- 
able, and  amounted  to  practical  disinherit- 
aace." — very  indefinite  expressions,  calcu- 
lated to  prdduce  very  definite  impressions. 

And,  nnally,  after  three  paees  of  state- 
ments, assumed  facts,  and  inferences,  the 
Suestion  ooncl udes  thus :  **  That  the  jury  find 
le  evidence  of  the  physician  Dr.  Whiton, 
which  you  have  heard,  to  be  true."  Wit- 
ness: **!  heard  that  part  of  it.**  ''Assum- 
injc  that  the  testimony  of  Dr.  Whiton,  in 
<x>nnection  with  those  other  propositions  and 
facts  I  have  named,  were  true,  and  that  the 
jury  find  them  to  be  true,  can  you  form  an 
opinion  whether  the  testator  was  of  sound  and 
<di8posiD£^  mind  at  the  time  of  making  his 
will?"  Now,  what  the  evidence  of  Dr. 
Whiton  was  does  not  appear.  Whether  it 
would  have  been  admissible  to  have  asked 
Dr.  Stearns  simply  if  he  had  heard  the  tes- 
timony of  Dr.  Whiton,  and  if  so,  then,  as- 
suming it  to  be  true,  what  was  his  opinion, 
we  need  not  consider,  except  to  say  that  if 
Dr.  Whiton  testified  as  an  expert  or  as  to 
-matters  of  opinion,  so  that  the  question  called 
for  an  opinion  from  Dr.  Stearns,  based  on 
the  opinion  of  Dr.  Whiton,  it  clearly  would 
not  be.  But,  supposing  the  evidence  of  Dr. 
Whiton  had  been  in  regard  to  facts,  as  dis- 
tinguished from  opinions,  even  then,  al- 
though the  cases  in  other  states  are  in  con- 
siderable conflict,  we  think  the  weight  of 
anthoritv  is  that  the  assumed  facts  must  be 
included  In  the  question.  Our  own  court, 
indeed,  seems  to  sanction  the  idea  of  some 
discretion  in  the  matter  on  the  part  of  the 
presidini^  judge,  in  Boraback  v.  rennnylcania 
Co.,  58  Conn.  292,  but  the  lancrnage  used 
clearly  denotes  that  such  discretfon  is  lim- 
ited, and  must  be  sparingly  employed.  '  The 
court  said :  ''But,  as  there  may  be  cases  in 
which  no  harm  could  be  done  by  permitting 
questions  which  are  to  be  answered  by  the 
opinion  of  the  witness  to  be  asked  without 
such  enunciation,  we  think  it  may  fairly  be 
left  to  the  discretion  of  the  presiding  judge 
to  prescribe  the  form  in  which  such  questions 
must  be  asked  whenever  it  is  necessary  to  do 
«>."  But  where,  as  in  the  question  before 
us,  a  Tery  great  number  of  particulars  are 
'enunciated,"  many  more  than  any  witness 
of  normal  capacity  could  be  presumed  to 
remember  and  keep  distinctly  in  mind,  the 
puttinji:  into  such  a  question,  bodil;^',  the 
'evidence  of  another  witness,  to  be  considered 
*in  connection  with  those  other  facts  and 
propositions  named,"  is  clearly  objectionable 
on  its  face,  and  receives  no  justification  or 
excuse  from  any  possible  ** necessity."  It  is 
impossible  for  those  interested  in  the  answer 
to  know  the  result  of  the  mental  process  by 
which  the  witness  made  the  required  connec- 
tion, what  portions  of  the  evidence  of  Dr. 
Whiton  he  thus  used,  and  in  what  way  and 
to  what  extent  it  contributed  to  the  result 
leached, — the  answer  given. 

It  is  also  a  complaint  of  the  proponents 
that  the  question,  as  a  whole,  was  objection- 
able and  misleading,  because  it  ''states  the 
•existence  of  certain  conditions,  and  the  hap- 
ftening  of  diyerse  incidents,  (all  for  the  pur- 
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pose  of  determining  the  sanity  of  a  man  at  a 
given  moment,)  without  any  statement  as  to 
their  relation  to  one  another,  in  point  of 
time  or  otherwise;  that  is  to  say,  without 
assuming  any  period  of  time  for  the  happen- 
ing of  such  incidents,  and  without  giving 
the  witness  any  right  to  assume  such  a  fact, 
leaving  him  to  beneve  that  he  may  base  his 
opinion  on  their  having  happened  contempo- 
raneously or  in  close  continuous  succession." 
There  is  certainly  some  apparent  ground  for 
this  criticism  also,  though  the  record  does 
not  enable  us  to  determine  how  nearly  the 
belief  of  the  witness  as  to  the  **  close  connec- 
tion" would  accord  with  the  evidence  on 
which  the  contestants  claimed  to  base  their 
hypothetical  question ;  and  we  think  that  all 
we  are  required  to  say  in  reference  to  this 
objection  is  that  in  this  particular,  as  in  all 
others,  a  question  to  an  expert  witness,  tes- 
tifying as  to  a  person's  mental  condition, 
about  which  he  has  no  personal  knowledge, 
should  contain  such  assumptions  of  facts,  and 
such  only,  as  counsel  may  fairly  claim  that 
the  evidence  in  the  case  tends  to  justify,  and 
that,  while  such  a  question  may  not  be  im- 
proper because  it  included  only  a  part  of  ths 
facts  in  evidence,  it  would  be  so  if ,  by  reason 
of  omission,  it  manifestly  failed  to  present 
facts  which  ft  did  include  in  their  just  and 
true  relation,  and  caused  them  to  appear  in 
one  that  was  untrue  and  unjust. 

It  was  claimed  by  the  contestants  that,  even 
if  the  question  was  objectionable,  this  reason 
of  appeal  of  the  proponents  could  not  be 
supported  :  and  this  on  three  grounds :  First. 
That  the  objection  taken  was  in  these  words  * 
''I  desire  to  object  to  the  question,  upon  the 
ground  that  it  does  not  state  truly  what  the 
evidence  in  the  case  shows."  That  this  was 
saying  merely  that  the  question  did  not  state 
the  facts  as  they  existea,  which  was  not  re- 
quired by  the  rule ;  citing  Cowley  v.  People^ 
83  N.  Y.  470,  88  Am.  Kep.  464.  Second. 
That,  the  court  having  permitted  the  witness, 
against  the  proponents'  objection,  to  answer 
the  question,  the  record  does  not  show  that 
any  exception  was  taken  to  the  ruling  of  the 
court.  Third.  That  the  answering  the  ques- 
tion, as  framed,  could  have  done  the  pro- 
ponents no  harm.  That  it  was  one  thing  to 
inquire  of  the  doctor  as  to  the  sufficiency  of 
the  data  for  an  opinion,  and  quite  another  to 
ask  him  for  his  opinion  as  to  the  testator's 
actual  mental  condition  at  a  given  time. 
Upon  the  facts  and  propositions  contained  in 
the  question,  it  seems  to  us  that  it  was  the 
duty  of  the  proponents  to  have  pointed  out  in 
a  more  specific  manner,  to  the  court,  the 
particulars  in  which  the  proposed  hypotheti- 
cal question  was  objectionable;  and,  under 
the  circumstances,  we  do  not  think  the  court 
committed  an  error  by  admitting  the  question 
for  which  a  new  trial  should  be  allowed. 
But,  as  such  new  trial  must  be  granted  for 
reasons  before  given,  we  have  stated  our 
views,  for  the  guidance  of  the  parties  upon 
such  trial,  and  for  the  information  of  all  who 
may  be  interested  or  concerned  in  the  ques- 
tion. 

As  explaining  the  basis  of  the  three  re- 
maining reasons  of  appeal,  we  quote  the  fol- 
lowing from  the  record:    "The  proponents 
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offered  in  evidence,  for  the  purpose  of  show- 
ing the  mental  capacity  of  the  testator,  the 
diaries  of  the  deceased  from  1885  to  1891,  in- 
clusive, which  were  admitted  and  read  in 
detail  to  the  jury,  consuming  several  days  in 
such  reading.  Afterwards,  during  the  trial, 
they  further  offered  the  entries  in  said  diaries 
as  memoranda  and  declarations  of  the  testator, 
for  the  purpose  of  proving  such  entries  to  be 
true  in  fact.  Upon  objection  of  contestants' 
counsel,  the  court  limited  the  diaries  and 
entries  therein  to  the  purpose  for  which  they 
were  originally  introduced  and  admitted,  and 
proponents  excepted.  During  the  trial,  pro- 
ponents offered  a  letter  book  of  the  deceased, 
containing  what  were  claimed  to  be  copies 
of  letters  written  by  the  deceased  to  various 
persons ;  and  such  letter  book  was  read  entire 
to  the  jury,  occupying  two  or  three  days  in 
reading  it,  for  the  purpose  of  showing  the 
mental  soundness  of  the  testator.  After  the 
book  had  been  offered  in  evidence  and  read 
to  the  jury,  the  proponents  offered  in  evidence 
A  large  bundle  of  letters,  claimed  by  them 
to  have  been  found  by  Mr.  Barber's  executor, 
among  his  effects,  after  his  death,  and  to  have 
been  writt^Q  to  Mr.  Barber  by  one  or  more 
correspondents,  and  whidi,  as  claimed  by 
proponents'  counsel,  were  either  answers  to 
the  letters,  copies  of  which  appeared  in  the 
letter  book,  or  suggested  the  writing  of  the 
letters  therein  contained.  Counsel  for  the 
proponents  stated  at  the  time  of  offering  such 
bundle  of  letters  that  he  did  not  propose  to 
read  them,  but  merely  to  put  them  in  with- 
out any  proof  of  the  authenticity  of  the  let- 
ters, or  their  having  been  received  by  the 
testator  in  the  regular  course  of  business,  or 
presenting  tlie  authors  of  said  letters  in  court 
for  examination.  Upon  the  envelopes  con- 
taining the  letters,  and  upon  the  outside  of 
tlie  letters  not  inclosed  in  the  envelopes,  were 
pencil  memoranda,  purporting  to  have  been 
placed  there  by  Mr.  Barber,  and  which  were 
identified  as  in  his  hand-writing,  and  pur- 
porting to  be  memoranda  of  the  dates  of  the 
letters.  To  the  admission  of  said  letters, 
under  the  offer  of  the  proponents,  the  con- 
testants' counsel  objected.  The  court  there- 
upon allowed  the  memoranda  upon  the  out- 
side of  the  envelopes  and  letters  made  thereon 
by  Mr.  Barber  to  go  to  the  jury,  but  ruled 
out  the  contents  of  the  letters  themselves. 
Ck>ntestant8  excepted  to  the  ruling  of  the 
court."  "The  contestants  introduced  one 
Parker,  who  testified  that  the  testator  was, 
in  his  opinion,  of  unsound  mind,  and,  among 
other  things,  testified  to  a  business  transac- 
tion with  Mr.  Barber,  in  which  Mr.  Parker 
Bold  the  testator  a  quantity  of  tobacco  stems, 
which  the  testator  refused  to  pay  for,  for  the 
reason  that  the  wind  had  blown  the  tobacco 
stems  off  the  land  on  which  they  had  been 

ivlaced  for  fertilizing,  and  they  therefore 
lad  done  him  no  go(3.  To  contradict  Mr. 
Parker,  the  proponents  offered  a  receipt  for 
tobacco  stems,  signed  by  Mr.  Parker,  and 
found  among  Mr.  Barber's  effects,  and  also 
offered  an  account  book  purportin^c  to  have 
been  kept  by  the  testator,  containing  an  entry 
of  cash,  purporting  to  have  been  paid  to  Mr. 
Parker  for  tobacco  stems.  Mr.  Parker,  hav- 
ing been  called  as  a  witness  by  the  propo- 
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nents,  and  shown  the  receipt,  denied  that  the 
receipt  was  for  the  stems  which  he  had  al- 
ready testified  to  as  having  been  sold  by  him 
to  Mr.  Barber,  but  related  to  another  and  en- 
tirely different  transaction  which  had  takci^ 
place  at  an  entirely  different  time,  the  iteuk 
m  the  account  book  corresponding  with  th» 
item  in  the  receipt.     The  receipt  was  ad- 
mitted in  evidence  for  what  it  was  worth, 
but  counsel  for  the  contestants  objected  to  the 
introduction  of  the  account  book  for  the  pur- 
pose for  which  it  was  offered,  to  wit,  to  con- 
tradict Mr.  Parker,  and  show  that  the  account 
of  the  tobacco  stems  was  in  fact  paid.     The 
court  sustained  the  objection,  and  the  pro- 
ponents excepted  to  the  ruling." 

That,  as  a  matter  of  common  law  and  un- 
affect-ed  by  statute,  the  ruling  of  the  court  in 
reference  to  the  diaries,  admitting  them  for 
the  purpose  of  showing  the  mental  capacity 
of  the  testator,  but  not  for  the  purpose  of 
proving  the  entries  to  be  true  in  fact,  waa 
correct,  there  can,  we  think,  be  no  question 
whatever.     The  American  cases  on  this  sub- 
ject are  almost  numberless,  and,  so  far  as  we 
are  aware»  in  entire  accord  in  affirmance  of 
this  view.     A  large  collection  of  such  casee 
may  be  found  in  a  note  on  page  15G,  11  Am. 
&  Eng.  Encyclop.  Law.    But  we  need  go  no 
further  for  authority  on  this  point  than  our 
own  case  of  Chmstock  v.  Hadlyme  Ecd.  8oe,  ^ 
Conn.  254,  20  Am.  Dec.  100.     The  real  con- 
tention of  the  proponents,  however,  appears- 
to  be,  that  such  entries  are  now  admissible 
in  this  state  as  evidence  of  the  truth  of  rele- 
vant matters  therein  contained,  by  virtue  of 
the  statute,    (Qen.   Stat.   §   lCd4,)   on    the 
ground  that  an  appeal  from  a  probate  decree^ 
approving  or  disapproving  an  alleged  wilU 
is  *'an  action  by  or  against  the  representa- 
tives of  a  deceased  person,"  within  the  mean- 
ing of  that  statute ;  and  the  case  of  Pixley  ▼. 
Eddy,  66  Conn.  338,  is  cited  as  authority  to 
that  effect.     In  that  case  this  court  held  that 
a  distributee  of  the  property  of  a  deceased 
person  is  his  "represenlj^.tive,"   within  the 
meaning  of  section  1094,  and  without  the  aid 
of  section  1095,  in  a  suit  involving  title  to 
property.     But  we  fail  to  see  how  this  caae 
redects  any  light  upon  the  present  question. 
In  the  present  case  there  can  be  no  doubt  that 
the  proponents  of  the  will  are  "representa- 
tives" of  the  deceased.     The  inquiry  turns 
upon  whether  such  an  appeal  is  an  **  action"^ 
by  or  against  such  representatives,  within  the 
meaning  of  that  provision.    That  such  appeal 
is  an  ** action,"  within  the  intent  of  some 
statutory  provisions,  (Gen.  Stat.  §  794,)  i» 
certaii.     ^But  this  is  not  an  ordinary  case^ 
and  has  never  been  treated  as  such  m  thi» 
state,  but  as  a  statutory  and  special  proceed- 
ing."    Livingston's  Appeal,  supra.     In  ref- 
erence, then,  to  such  a  proceeding,  was  it  the 
intention  of  the  legislature,  by  the  provisionn 
of  the  statute  in  question,  to  change  the  ex- 
isting common  law  in  regard  to  the  entries 
and  Inemoranda   of    alleged   testatorb?     It 
seems  to  us  not,  and  that  the  case  of  BiueU 
Y.  Beckwith,  32  Conn.  509,  and  the  opinion 
of  this  court  by  Baldwin,  J,,  in  the  recent 
and  still  unreported  case  of  Rowland  ▼.  jBimI- 
road  Go.,  abundantly  show — First,  that  the 
statute  should  be  **  construed  according  to  the 
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apparent  intention  of  the  legislature,  to  be 
gathered  from  the  entire  language  used,  in 
GODDection  with  the  subject  and  purpose  of 
the  law ;"  and  second,  that  such  construction 
will  not  bring  such  appeal  as  the  present 
within  its  purview.  There  was  no  error, 
therefore,  in  the  ruling  of  the  court  below 
QD  this  point. 

Whether  any  distinction  is  to  be  drawn 
between  the  diary  entries  and  the  entry  in 
the  account  book  of  cash  purporting  to  have 
heen  paid  to  Mr.  Parker  for  tobacco  stems, 
it  is  not  necessary  to  decide ;  for,  even  erant- 
ing  such  entry  to  have  been  admissible,  its 
exclusion  could  have  produced  no  possible 
injury  to  the  proponents.  The  receipt  ad- 
mitted, signed  by  Mr.  Parker,  corresponded 
with  the  item  in  the  account  book,  and  fur- 
nished the  best  and  fully  conclusive  evidence 
of  payment,  which  payment  was  not  denied ; 
the  claim  of  Mr.  Parker  being  that  it  was  a 
different  transaction  from  the  one  concerning 
which  he  had  previously  testified.  On  this 
point,  corroborating  evidence  of  the  admitted 
fact  of  payment  would  have  been  of  no  ma- 
teriality. 

So  far  as  the  letters  are  concerned,  the  only 
exception,  as  shown  by  the  record,  was  taken, 
not  by  the  proponents,  but  by  the  contestants. 
But  even  if  we  were  to  assume,  as  we  have 
no  right  to  do,  but  as  was  most  earnestly  as- 
•erted  by  the  proponents,  that  an  exception 
was  also  taken  by  them,  we  think  the  propo- 


sition to  lay  these  letters  in  as  a  mass,  un- 
read, for  the  jury  *'to  examine  or  not  as 
they  should  feel  inclined,"  waa  improper. 
Biuings*  App, ,  49  Conn.  456,  459.  We  ought, 
however,  perhaps,  to  add,  in  view  of  what 
may  probably  arise  upon  another  trial  of  this 
case, 'that  if  (as  the  record  affords  us  some 
warrant  for  believing)  the  court  refused  to 
admit  these  letters  because  unaccompanied 
with  proof  of  authenticity  or  that  they  were 
received  in  the  regular  course  of  business, 
and  because  their  authors  were  not  produced 
for  examination,  such  grounds  of  refusal, 
upon  the  facts  stated,  do  not  seem  to  us  valid. 
The  flndinfl  of  the  letters  among  the  papers 
of  Mr.  Barber,  by  his  executor,  with  pencil 
memoranda  upon  them  of  the  dates,  in  Mr. 
Barber's  hand- writing,  would  appear  to  be 
sufficient  evidence,  prima  facie,  that  they 
were  what  they  purported  to  be ;  especially 
where  the  question  was  not  as  to  the  truth  of 
any  matters  stated  therein,  or  as  to  the  au- 
thenticity of  the  letters,  but  as  to  the  evi- 
dence of  capacity  which  the  testator's  replies 
afforded,  which  could  best  be  apprehended 
by  knowing  the  contents  of  the  writings 
themselves,  which  the  testator's  letters  pur- 
ported to  answer. 

There  was  error  in  the  charge  of  the  coart 
to  the  jury,  as  hereinbefore  indicated,  And 
for  this  reason  a  new  trial  i»  orantetU 

The  other  Judges  ooncuned. 
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Fannie  E.  MALLORY,  Plff.  in  Err., 

V. 

D.  M.  FERGUSON. 
(SO  Kan.  686i) 

*1.  It  is  no  part  of  fhe  official  duty  of  a 
elerk  of  the  dlstriet  court  to  laake 

*HeadDOtes  try  Aixen,  J. 


searches  of  the  reoords  In  his  olBoe  for  jadf- 
ments,  liens,  or  aults  pending,  affeotlnsr  the  title 
to  real  property,  and  oertify  to  the  result  of  such 
searoh. 
8.  Where  a  clerk  of  the  district  court* 
who  la  neither  a  lawyer  nor  engwkged 
In  the  business  of  making  abstracts* 
signs  a  certUlcate  appended  to  an  abstract 
of  the  title  to  certain  real  estate,  as  folio wb:  *I 
further  certify  that  there  are  no  judsrments,  m^ 


Rots.— XfoMIttv  of  ojfleen  for  defeet»  in  dbttract  of 

tfOe. 

A  derk  of  a  court  is  Uable  to  the  party  employ- 
tag  bim  for  omlSBioDS  or  mistakes  in  an  abstract 
furnished  by  bim  where  he  asrrees  to  furnish  an  ab- 
itnct,  and  the  party  procurlnff  the  same  is  dam- 
aged by  reason  of  such  omissions  or  mistakes.  But 
he  to  liable  only  to  such  party,  and  In  case  the  dam- 
ages accrued  from  the  Imperfect  abstract. 

A  prottaonotary  and  his  sureties  in  Pennsylyania 
are  Uable  for  damages  incurred  through  a  mistake 
Id  the  oertifloate  furnished  to  the  purchaser  of  land 
by  the  prothonotary  as  to  Judgments,  as  it  Is  part 
of  his  duty,  incident  to  his  office  as  keeper  of  the 
iecord,  the  fee  bill  giving  him  compensation  for 
aearohes  and  oertiflcatee;  and  be  is  the  only  person 
that  the  common  law  of  the  state  recognizee  for 
that  purpose,  and  the  omission  of  his  seal  will  not 
reUeve  his  sureties.    Zlegler  ▼.  Com.  1£  Pa.  227. 

8o  a  recorder  of  deeds  and  his  sureties  on  his  of- 
iVsial  bond  are  liable  to  the  party  employing  him  for 
aoertlflcate  by  him  that  there  are  no  mortgages 
against  property  for  which  he  charged  and  received 
a  fee  allowed  by  law.  If  there  was  a  mortgage  on 
noord  by  which  the  party  procuring  the  search 
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was  damaged.  McOaraber  v.  Gom.  5  Watts  &  8.  &• 
80Am.I>ec.  106. 

But  a  recorder  of  deeds  and  his  sureties  in  Penn- 
sylvania are  liable  on  a  false  certificate  of  search 
only  to  the  party  taking  the  certificate  and  not  to 
a  future  purchaser.    Com.  v.  Harmer,  6  Phila.  90. 

The  fact  that  the  borrower  knew  of  the  existence 
of  the  omitted  liens,  and  acted  as  the  agent  of  the 
leaner  in  ordering  the  recorder  to  make  the  certifi- 
cate, will  not  relieve  the  recorder  in  Pennsylvania 
from  liability  to  a  party  loaning  money  for  errors 
and  omissions  In  a  certificate  of  search.  Houseman 
V.  Girard  Mut.  Bldg.  ft  L.  Asso.  81  Va.  »6,  2  W.  N. 
C.  073, 83  Phila.  Leg.  Int.  108. 

So  a  recorder  of  deeds  is  liable  to  a  building  asso- 
datiOD  for  omitting  from  his  certificate  of  title 
mention  of  a  mortgage  on  the  representation  of 
the  party  applying  for  the  abstract  to  be  used  by 
the  building  association  that  the  mortgages  should 
be  satisfied,  where  the  solicitor  of  the  association 
aUowed  the  applicant  for  the  loan  to  procure  the 
searches.  Peabody  Bldg.  ft  L.  Asm.  v.  Houseman, 
80 Pa.  861, 88  Am. Bep.  787. 

The  court  determines  that  it  is  the  duty  of  the 
recorder  as  the  law  gives  him  a  fee  for  the  oertlf- 
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chaDloB*  Uenf.  or  foreign  ezeoutlons  on  tUe  or 
of  record  in  this  county,  or  any  attacbmentB  or 
other  suits  pendiDg  in  said  county,  against  said 
within^described  lands  nor  against  any  of  the 
grantors  or  muitees  herein,  nor  against  any  other 
person  through  whom  title  herein  is  derived,  ex- 
cept   .  D.  M.  Ferguson,  Clerk  District  Court, 

Miami  Co.,  Kansas.  Dated  this  8th  day  of  April, 
iKSfi.  LSeal.p*— and  receives  therefor  twenty-five 
cents,  which  is  the  fee  allowed  by  law  for  a  cer- 
tiilcate  alone,  it  will  not  be  presumed,  in  the  ab- 
sence of  evidence,  thatsuoh  clerk  agreed  to  make 
a  careful  search,  and  correctly  certify  as  to  the 


loate  and  the  condition  of  his  bond  was  '*shall  and 
does  well  and  truly  and  faithfully,  in  all  things,  ex- 
ecute and  perform  the  duties  of  the  said  oiHce.** 

Where  the  borrower  of  money  furnished  a  certi- 
ficate of  search  and  the  agent  of  the  lender,  being 
dissatisfied  with  it,  went  to  the  prothonotary  and 
asked  for  a  renewed  search,  and  he  reaffirmed  its 
correctness,  he  is  liable  on  his  bond  to  the  party 
loaning  money  for  damages  caused  byjudgrments 
omitted  from  the  abstract.  Biewers  v.  Com.  87  Pa. 
15. 

Under  Pennsylvania  Act  1872,  %  1  (Pub.  Laws, 
1140)  the  recorder  of  deeds,  prothonotaries,  clerks 
of  courts,  and  other  officers  in  the  city  of  Phila- 
delphia whose  duty  or  custom  it  is  or  hereafter 
may  be  to  make  and  certify  searches,  shall  be  lia- 
ble on  their  bond  to  any  person  claiming  under  the 
party  for  whom  the  abstract  was  furnished  for  five 
year»  from  the  time  of  certificate  of  search. 

The  recorder  and  sureties  are  not  liable  for  omit- 
ting a  mortgage  from  his  certificate  of  search  if 
the  mortgagor's  name  is  not  correctly  given  in  the 
order  for  the  search.  Com.  v.  Owen,  2  W.  N.  C. 
200. 

A  register  of  deeds  is  liable  to  the  party  employ- 
ing him  in  damages  for  negligence  in  omitting 
from  an  abstract  mention  of  an  incumbrance, 
which  omission  caused  expense  to  the  plaintiff  in 
l>erfecting  the  title.    Smith  v.  Holmes.  54  Mich.  104. 

This  is  on  the  ground  that  he  entered  into  a  con- 
tract to  examine  the  records  and  report  as  to  what 
mortgages  were  on  the  land  and  the  law  implied  an 
undertaking  from  him  that  he  possessed  the  re- 
quired knowledge  and  skill:  and  that  he  would  use 
due  and  ordinary  care  and  if  the  plaintiff  was  dam- 
aged by  failure  she  could  recover. 

A  recorder  in  Illinois  is  not  bound  to  examine 
end  give  information  whether  land  is  incumbered 
as  it  would  frequently  involve  a  question  as  to  the 
legal  effect  of  the  conveyances  of  record,  but  he  is 
bound  to  search  and  give  information  of  the  fact 
whether  there  are  deeds,  mortgages,  or  writings 
concerning  the  land.  He  is  allowed  for  every 
search  of  record  twelve  and  one  half  cents,  under 
Gales*  IlL  Stat.  ,209,  and  the  fees  and  perquisites  of 
office  are  sufflbient  considerations  to  charge  the 
surety  on  his  bond  for  breach  of  duty  in  giving  in- 
correct information  as  to  instruments  on  record. 
Lusk  V.  Carlln,  5  Ul.  885. 

This  supports  the  main  case  as  to  the  province  of 
an  officer  in  respect  to  the  legal  effect  of  the  con- 
veyances of  record:  but  it  seems  that  the  statutory 
fee  for  search  implies  a  duty  to  search.  This  stat- 
utory provision  is  wanting  in  Kansas. 

In  an  action  against  the  clerk  of  the  district  court 
for  damages  for  certificate  of  title,  a  demurrer  to 
the  petition  should  be  sustained  where  it  shows 
that  the  plaintiff  was  not  damaged  but  had  title  be- 
fore an  alleged  mechanics*  lien  was  filed,  which  it 
was  claimed  was  omitted  from  the  abstract.  United 
States  Wind  Engine  &  P.  Co.  v.  Linville,  48  Kan. 
456. 

A  petition  against  a  clerk  in  the  office  of  record- 
er, and  deputy  recorder  of  a  county  for  damages 
in  making  an  erroneous  abstract  of  title  which 
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condition  of  the  title  to  such  land,  but  the  bur- 
den of  showing  an  express  agreement  to  do  so 
rests  on  the  plaintiff;  and  such  clerk  will  not  be 
held  liable  for  any  mere  errors  of  judgment,  or 
want  of  skill,  in  determining  the  legal  effect  of  a 
suit  pending  in  the  court  of  which  he  is  clerk.  A 
party  relying  on  the  certtficate  of  such  clerk,  io 
the  absence  of  such  agreement,  must  himself  bear 
whatever  loss  ensues  from  want  of  skill  or  hon- 
est errors  of  Judgment  on  the  part  of  such  clerk. 
8*  Whatever  liability  is  incurred  in  &ny 
ease  by  such  clerk  is  to  the  person  for 
whom  the  certificate  is  made,  and  not  to  hie  grao- 


plaintlff  desired  to  purchase,  and  which  abstract 
was  incorrect,  and  plaintiff  was  required  to  pay  off 
an  undisclosed  Judgment,  is  bad  on  demurrer  for 
failing  to  allege  that  plaintiff  purchased  the  proi»- 
erty.    Batty  v.  Font,  54  Ind.  482. 

There  is  no  statute  making  it  the  duty  of  the  re- 
corder in  Indiana  to  search  the  records  and  certify 
to  the  condition  of  titles.  **If,  for  a  cdnsideration* 
he  undertakes  to  search  the  record  and  certify  to 
titles,  and  whether  certain  real  estate  is  incum- 
bered or  not,  he  would  be  liable  upon  such  under- 
taking Just  as  would  any  other  person;  be  would 
be  liable  to  the  party  who  employed  htm,  but  not  to 
such  as  might  simply  see  and  rely  upon  such  cer- 
tificate.** Mechanics  Bldg.  Aaso.  v.  Whltacre,  98 
Ind.  547. 

Under  N.  Y.  Hess.  Laws  1858,  p.  265,  providing  that 
the  county  clerk  shall  cause  search  to  be  made  in 
his  office  and  shall  be  liable  for  ail  damages  from 
errors,  inaccuracies,  or  mistakes  in  bis  return,  a 
county  clerk  who  was  employed  by  plaintiff  to 
make  an  abstract  so  that  plaintiff  could  procure  a 
loan  on  land  he  already  owned,  but  who  omitted  a 
Judgment  against  a  prior  owner  which  afterwarda 
cost  plaintiff  $400  to  settle,  is  not  liable  m  dam- 
ages since  the  loss  did  not  occur  from  the  error  In 
the  abstract.    Kimball  v.  Connolly,  83  How.  Pr.  247. 

The  defendant  is  liable  for  negligence  whore  ha 
was  employed  by  an  intended  purchaser,  to  make  a 
search  for  taxes  and  assessment  and  gave  the  plain- 
tiff two  returns  one  being  a  search  for  taxes  cei^ 
tifled  to  by  him,  and  the  other  a  search  for 
assessments  certified  by  some  other  party  not  em- 
ployed by  plaintiff  and  which  omitted  an  assess- 
ment which  had  to  be  paid  after  the  purchaw,and 
the  purchase  was  made  reljing  on  these  certlflcatea. 
Morange  v.  Mix,  44  N.  Y.  316. 

It  does  not  appear  whether  the  party  employed 
to  search  was  an  officer  or  not.  If  the  defendant 
intended  that  plaintiff  should  rely  on  the  certificate 
made  by  the  other  party  he  is  liable  for  the  negli- 
gence of  such  other  party  as  though  he  had  made 
it  himself. 

A  register  of  deeds  who  gave  a  false  certificate 
that  a  title  was  unincumbered,  when  he  knew 
there  was  an  attachment  thereon,  was  guilty  of 
misconduct  in  office  and  could  be  removed  from 
office,  although  it  was  not  part  of  his  official  duty 
to  certify  as  to  titles.  State  v.  JLeaoh,  60  Me.  68,  U 
Am.  Bep.  172. 

In  connection  with  the  main  case  it  should  be 
noticed,  that  under  THylor's  Kan.  Stat.,  1147,  an  ab- 
stracter of  titles  must  give  good  bond  in  the  sum 
of  $5,000.  and  shall  be  liable  thereon  to  any  per- 
son for  whom  he  may  compile  an  alijstract  for 
any  damage  for  incompleteness  or  errors,  that  the 
filing  of  the  bond  is  a  guaranty  of  good  faith.  Thia 
shows  that  the  business  is  regarded  by  the  legisla^ 
ture  of  that  state  as  distinct  from  the  duties  of  the 
clerk. 

In  this  note  the  liability  of  attorneys  and  other 
private  abstracters  for  opinion  or  certificate  of 
titie  or  abstracts  furnished  by  ihem  is  omitted. 
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tee:  and,  before  the  plaintiff  can  reoover,  he 
must  show  that  be  employed  the  defendant  to 
perform  the  servloe. 

4.  The  defendant  In  this  case  made*  on 
an  abstract  of  tltlot  the  certUlcate 

above  mentioned,  and  received  twenty-five  cents 
therefor.  There  was  a  suit  peodlnR,  affectloR 
the  title  to  the  lands  described  la  the  abstract, 
which  was  prosecuted  to  Judgment,  and  resulted 
io  ices  to  the  plaintilT.  The  defendant  was  not  a 
lawyer,  nor  an  abstractor,  nor  did  he  claim  to 
have  any  skill  in  making  searches  of  records,  but 
erroneously  supposed  it  was  his  duty  to  make 
nich  certificate.  There  is  no  claim  that  he  acted 
in  bad  faith  or  corruptly,  but,  under  the  findings 
of  the  court,  appears  to  have  used  such  care  and 
jadgment  as  he  was  ordinarily  capable  of  ezerw 
ciaing.  Held,  that  the  defendant  Is  not  liable  in 
this  action. 

(February  11, 189a.) 

ERROB  to  the  District  Court  for  Miam* 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  broufrht  to  recover  dam- 
ages for  losses  suatained  by  reason  of  defects 
Id  the  abstract  of  Utle  to  certain  land,  which 
was  certified  by  defendant  and  upon  which 
plaintiff  relied  in]  purchasing  the  property.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  C.  Sheridan*  for  plaintiff  in 
pfTor: 

Having  engaged  in  the  bnstness  of  examin- 
idi;  titles  and  furnishing  abstracts  thereof,  for 
wiiich  he  receives  compensation,  the  defendant 
impliedly  represents  himself  to  the  prjblic  as 
0D6  competent  to  conduct  it,  and  tha^  he^  wiH 
at  least  use  ordinary  care  and  diligence  b^  ;be 
discbarge  of  it 

1  Am.  &  Eng.  Eocvclop.  Law.  48;  Martin- 
dale,  Abstracts  of  Title,  §  181;  Story,  Bailm. 
431;  Whart.  Neg.  749;  Dundee  Mar tg,  dt  T,  In- 
Ttftt.  Co.  ▼.  Eughee,  20  Fed.  Rep.  89;  Clark  v. 
MnrihaU,  84  Mo.  489;  Ghaie  v.  Heaney,  70  III. 
288;  Ranking,  BchaeffeT,  4  Mo.  App.  108; 
mman  v.  Honey,  26  Mo.  280;  BtoU  v.  Earn- 
ion,  73  Ind.  17;  1  Lawson,  Rights,  Rem.  A 
Pr.  128. 

In  some  of  the  states  it  is  the  practice  for  the 
examiner  after  having  ascertained  the  chain  of 
title  by  inspection  of  the  records,  to  direct 
written  requisitions  to  the  clerks  of  the  vari- 
ous offices  for  searches  for  Incumbrances  or 
liens  of  record  that  may  affect  the  property. 
Id  large  cities  this  method  is  rendered  neces- 
sary, or  at  least  convenient,  in  order  to  avoid 
the  throng  of  applicants  which  would  other- 
wise crowd  the  offices,  and  also  to  prevent  sub- 
jection of  the  records  to  the  carelessness  or 
fraudulent  designs  of  the  searchers.  The  lia- 
bility of  all  such  officers  is  either  f  zed  by  stat- 
ute, or  is  established  under  the  general  law  of 
negligence.  They  are  also  liable  for  the  acts 
or'omissions  of  those  whom  they  delegate  to  do 
theworic 

Martindale,  Abstracts  of  Title,  188;  Gerard, 
Titles  of  Real  Estate,  767;  KimbaU  v.  CdnnoUy, 
88  How.  Pr.  247;  CTiase  ▼.  Heaney,  eupra; 
Sbearm.  &  Bedf .  Neg.  §  288;  ZiegUr  v.  Cam, 
12  Pa  227.  See  also  16  Cent  L.  J.  482;  Balti- 
mow  <ftP.  n.  Co.  V.  Jonee,  96  U.  8.  489,  24  L. 
ed.  506;  16  Am.  &  Eng.  Encydop.  Law,  889; 
l^9k  V.  OarUn,  6  BL  896. 
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An  abstracter  who  furnishes  an  abstract  to 
a  vendor  is  liable  to  a  vendee  who  relied  on  it 
in  purchase  of  the  property  at  the  time. 

Dickie  V.  Nashville  Abetraci  Co.  89  Tenn.  481. 
See  also  Donaldson  v.  Haldane,  7  Clark  &  F. 
762;  Pagey.  Trutch,  8  Chicago  Leg.  News,  385; 
Peabody  Mdg.  dk  L,  Asso.  v.  Houseman,  89  Pa. 
261,  83  Am.  Rep.  767;  16  Am.  &,  Eng. 
Encyclop.  Law,  418,  419. 

Mr,  Selwyn  Dong^laa*  for  defebdant  In 
error: 

There  was  certainly  no  contract,  and  no 
privity  of  contract  between  defendant  in  error 
and  Mr.  Mallory  or  Mrs.  Mallory.  Without 
such  contract  and  privity  of  con  tract,  there  can 
be  no  liability. 

Dundee  Mortg,  A  T,  Invest.  Oo.  ▼.  Hughes,  90 
Fed.  Rep.  89, 18  Cent.  L.  J.  470;  Houseman 
Y.  Qirard  Mut,  Bldg,  dk  L.  Asso,  81  Pa.  266; 
Roberts  v.  Leon  Loan  d  A,  Go,  OS  Iowa,  76; 
National  Saf>.  Bank  ofD.  0.  v.  Ward,  100  U.  8. 
195, 25  L.ed.  621.  See  also  Chase  v.  Heaney,!^ 
111.  268;  WarveUe,  Abstracts  of  Title,  pp.  7,  8, 
60.  66. 

The  clerk  of  the  district  court  ought  not  to 
be  held  liable,  if  liable  at  all,  to  any  one  but 
his  employer,  Chandler. 

Walker  ▼.  Stetens,  79  DI.  198;  Bead  v.  PaU 
terson,  11  Lea,  430;  Collins  y.  Griffin,  Barnes, 
37 

The  liability  of  abstracters  of  title  in  the 
performance  of  their  work  is  the  same,  in  de- 
gree, as  that  of  attorneys  at  law. 

An  attorney  is  responsible  for  ordinary  care, 
skill,  and  reasonable  diligence;  such  skill  and 
prudence  only  as  is  usually  exercised  bv  law- 

^^cTh  \>2  avd^'a^,  capacity  and  ability,  and  he  is 
itfJt'l^  OTs^y  frqr  gfOis  seglisqik.  < . 
'  Weeks,plttor^,eys  at  Law,  J^ '284, 29?;  i^*« 
V.  Talden,  4  Burr.  2000;  O^Barr  y,  Al'jxarder^ 
87  Ga.  195;  Oilbrrt  v.  WiUiams,  8  Mass'.  51,  3 
Am.  Dec.  77;  Caverly  v.  M'QfJoen,  123  Mass. 
574;  Chase  v.  Heaney,  supra;  Morrill  v.  Ora- 
ham,  27  Tex.  646;  Eggleston  v.  Boardman,  37 
Mich.  14. 

He  will  be  presumed  to  have  discharged  his 
duty  to  his  client,  with  ordinary  care  and  skilly 
until  the  contrary  is  made  to  appear. 

Boumian  v.  Tallman,  27  How.  Pr.  212;  Pen- 
nington V.  TeU,  11  Ark.  212,52  Am.  Dec.  262; 
Weeks,  Attorneys  at  Law,  §  288.  See  also 
Almond  Y.Nugent,  84  Iowa,  900,  11  Am.  Rep. 
147;  mtehey  v.  West,  23 111.885;  BarnesY.  Means, 
82  111.  879.  26  Am.  Rep.  328;  aHara  v.  Wells, 
14  Neb.  403;  Smothers  v.  Hanks,  84  Iowa,  286, 
11  Am.  Rep.  141;  BmaU  v.  Howard,  128  Mass. 
181,  85  Am.  Rep.  863;  Oeisdman  v.  Seott,  25 
Ohio  St.  86;  Graham  v.  Oautier,  21  Tex.  Ill; 
BrannerY,  Stormont,  9  Kan.  51. 

Allen*  </.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  by  the  plaintiff  to 
recover  from  the  defendant  damages  which 
she  claims  to  have  sustained  by  reason  of  the 
defendant  having  certified  on  the  abstract 
title  to  a  certain  lot  in  Paola,  as  follows :  ^  I 
hereby  certify  that  there  are  no  judgments, 
mechanics'  liens,  foreign  executions,  or  suite 
pending  on  the  records  of  this  court  against 
any  of  the  above-named  grantors  or  grantees 
affecting  the  title  of  the  above-described  real 
estate,  except  as  above  stated.    Dated  this  8th 
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day  of  April,  1885.  D.  M.^  Fergoson,  Clerk 
of  the  District  Court  Miami  Co.,  Kas." 
Plaintiff  alleges,  in  substance,  that,  relying 
upon  this  certificate,  she  purchased  the  prop- 
erty described  in  the  abstract,  and  paid  there- 
for, in  cash,  the  sum  of  $5,000:  that,  in 
truth  and  in  fact,  there  was  a  suit  then  pend- 
ing in  said  district  court  wherein  one  Sutton 
8.  Clover  was  plaintiff,  and  William  O.  Oak- 
man,  Hattie  £.  Oakman,  and  others  were  de- 
fendants, in  which  said  Clover  claimed  to 
own  an  equitable  interest  in  said  lands,  and 
sought  to  recover  the  same.  Plainti  ff  further 
alleges  that  said  suit  last  mentioned  was  tried 
in  said  district  court,  and  that  said  Clover 
was  by  said  court  adjudged  to  be  the  owner 
of  the  undivided  one  fourth  of  said  property ; 
that  plaintiff  was  compelled  to  pay  $1,000  to 
buy  in  the  interests  of  said  Clover,  and  that 
she  paid  attorney  fees  and  expenses  in  defend- 
ing said  action  to  the  amount  of  $385 ;  that 
she  had  demanded  payment  from  the  defend- 
ant, and  that  he  refused.  The  defendant  ad- 
mits that  he  was  clerk  of  the  district  court, 
and  that  he  signed  the  certificate  set  up  in  the 
petition.  The  defendant  denied  that  he  was 
engaged  in  the  business  of  making  abstracts. 
The  defendant  alleges  that  said  abstract  was 
made  by  one  C.  W.  Chandler,  who  was  en- 
gaged in  the  business  of  making  abstracts  of 
title,  and  that  said  defendant  signed  the  same 
as  an  accomniodation  to  the  said  Chandler. 
He  alleges  that,  before  signing  the  certificate, 
he  made  a  diligent,  thorough,  and  careful  ex- 
amination of  the  records  in  his  office,  and,  as 
a  result  of  said  search  and  examination,  wsis 
satisfied  of  the  truth  of  said  c^ctiflcater  i  iBf 
alleges  ^hat  h^  ^«nincd  all  CJ^Q  records ^0 
*  pfil^Cs  if>^d!8^i^  ^f  ^i^tn^V^*  ^dJc^n}  and 
*«rasJt^nrviBp0d;thai  (beptitle'^b  said  real  estate 
was  nt>f  involved  in  said  suit  of  Clover  v.  Ocik- 
man.  The  defendant  also  alleges  that  the 
party  for  whom  said  abstract  was  made  was 
unknown  to  him  at  the  time  he  signed  said 
certificate,  and  that  he  signed  it  for  the  sole 
advantage  and  profit  of  said  C.  W.  Chandler. 
The  undisputed  evidence  shows  that  the  de- 
fendant was  paid  twenty-five  cents  for  this 
certificate.  It  also  shows  that  the  title  to  the 
land  mentioned  in  the  abstract  was  in  dispute 
in  said  suit  of  Clover  v.  Oakman ;  that  Clover 
obtained  judgment  for  a  one- fourth  interest 
therein  ;  that  the  plaintiff  bought  in  said  in- 
terest, and  paid  $1,000  for  it;  and  that  she 
paid  attornej^s*  fees  amounting  to  $810  in  de- 
fending against  the  claim  of  said  Clover  in 
that  action,  she  having  been  made  party  de 
fendant  to  the  action  subsequent  to  the  pur- 
chase from  Oakman  and  wife  of  the  propei;ty 
descri bed  in  the  abstract.  This  case  was  tried 
before  the  court  without  a  jury,  and  a  general 
finding  made  in  favor  of  the  defendant,  and 
judgment  rendered  against  the  plaintiff  for 
costs. 

There  is  no  showing  that  Mrs.  Mai  lory,  tho 
plaintiff,  or  her  husband,  C.  H.  Mai  lory, 
whom  the  evidence  shows  was  her  general 
agent  in  making  the  purchase  of  the  prop- 
erty, had  any  conversation  directly  with  the 
defendant.  The  evidence  does  show  that 
Mai  lory  employed  said  C.  W.  Chandler  to 
make  the  abstract.  It  also  shows  that  Mai  lory 
paid  to  Chandler  fifty  cents,  in  addition  to 
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Chandler's  own  charges,   for  the  certificates 
of  the  clerk  of  the  district  court  and  the  treas- 
urer.    The  defendant  claims  that  his  under- 
standing of  the  matter  was  that  the  abstract 
was  made  for  Oakman,  and  upon  this  questioD 
the  testimony  is  not  entirely  clear.    On  cross- 
examination  C.  H.  Mai  lory  was  asked   this 
question :    **  Questum,  You  may  state  if  you 
recognize  that   paper  you  examine   there, 
(handing  witness  paper,)  and  didn't  you  an- 
swer, in  reply  to  that  question,  this :     'That 
is  the  abstract  that  Mr.  Oakman  presented  to 
us,  made  by  Mr.  Chandler?'    Antnoer,  Well, 
that  was  part  of  the  papers ;  yes,  sir. "     C.  W. 
Chandler,  on  cross-examination,  testified   as 
follows:    ''O.  What  did  Mr.  Mallory  say  to 
you  about  what  he  wanted  that  abstract  of 
title  for?    A.  When  he  first  came  to  the  office 
he  said  he  wanted  it  for  Mr.  Oakman, — that 
is,  Mr.  Oakman  wanted  the  abstract — and  he 
spoke  to  us  for  it.     Q.    Tou  told  him   you 
would  not  make  the  abstract  for  Mr.  Oakman 
unless  Mr.  Mallory  would  pay  for  it?     A. 
Yes,  sir.     Q.  Then  he  told  you  to  go  on  and 
make  it,  and  he  would  pay  for  it?    A.  Tea, 
sir ;  he  said  he  would  see  it  was  paid  for.      Q. 
Then  you  went  on  and  made  it?    A,  I  did." 
The  defendant  testified,  among  other  things : 
**Q.  Did  Mr.  Mallory  ever  say  anything   to 
you  in  connection  with  the  matter?    A,    I 
don '  t  recol  lect  Mr.  Mai  lory  say  i  ng  any  thi  n  g. 
Q,  Did  he  ever  have  anything  to  say  to  3'ou 
on  the  subject?    A.  No,  sir.     Q.  You  say  you 
signed  this  certificate  at  the  request  of  Mr. 
Chandler?    A.  Yes,  sir ;  C.  W.  Chandler.      I 
exaipjnad  the  record  for  Mr.  Chandler,  at  his 
/s(luesC..-*  Q.  What  was  Mr.  Chandler's  busi- 
»'neBs<at*tl](at  time?    A.  fie  was  in  the  loan 
business  and  the  abstract  business.     Q,  Be- 
fore you  signed  that  certificate  at  that  time, 
you  may  stale  whether  you  made  a  careful  ex- 
amination of  the  recoids.     A.  I  did  make  a 
careful  examination  of  the  records.     Q,  And 
you  may  state  what,  if  any,  conclusion  you 
came  to  with  reference  to  anything  in  that 
suit  affecting  the  title  to  that  property, — the 
property  alleged  to  be  described  in  that  so- 
called  abstract  of  title.     A,  My  opinion,  ac- 
cording to  the  best  of  my  judgment,  was  that 
it  did  not  affect  the  title.     Or  course,  it  was 
a  complicated  case.   It  was  my  understanding 
I  was  simply  to  exercise  my  judgment,    as 
best  I  could."    And  again:    **^.   Was  there 
aiw  talk  in  your  ofiice,  at  the  time  this  cer- 
tificate was  certified  to,  as  to   who  was  the 
owner  of  this  property,  or  as  to  whom  this 
abstract  was  for?  A.  I  understood  Mr.  Chand- 
ler to  say  he  was  making  it  for  Mr.  Oakman, 
through  Mr.  Mai  loir,  at  the  request  of  Mr. 
Mallory ;  that  Mr.  Mallory  was  going  to  pur- 
chase the  property.     Q.  There  was  something 
said  about  Mr.  Mallory  in  connection  with 
it?    A.  In  the  talk  that  Mr.  Mallory  was  go- 
ing to  purchase. " 

The  evidence  shows  that  the  defendant  fre- 
quently made  similar  certificates  on  ab- 
stracts, for  which  he  charged  and  received  Uie 
uniform  fee  of  twenty -five  cents.  He  testi- 
fies, however,  that  he  frec^uently  made  such 
certificates  without  receiving  any  fee  there- 
for. There  is  no  pretence  on  tlie  part  of  the 
plaintiff  that  the  aefendant  was  either  an  at- 
torney at  law,  or  engaged  in  the  business  of 
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daking  abstracts  of  title,  except  so  far  as 
«ach  certificates  relate  to  an  abstract.  There 
was  no  special  contract  or  agreement  with 
reference  to  this  particular  certificate,  but  it 
was  made  by  the  defendant,  as  he  claims, 
with  the  understand  in/?  on  his  part  that  it 
was  his  official  duty  to  make  such  certificates, 
and  that  the  law  allowed  him  a  fee  of  twenty- 
five  cents  therefor.  It  is  important  to  de- 
termine— First,  whether  there  was  any  un- 
dertaking on  the  part  of  the  defendant  to 
perform  any  services  whatever  for  the  plain- 
tiff in  this  case ;  second,  if  there  was  such 
undertaking,  what  services  did  the  plaintiff 
imdertake  to  perform?  There  having  been  a 
^Dcral  finding  bv  the  trial  court  in  favor  of 
tbe  defendant,  all  doubts  as  to  the  weight  of 
Ibe  evidence  must  be  resolved  in  his  favor. 

We  are  not  prepared  to  say  that  the  uncon- 
Cndicted  evidence  shows  that  the  defendant 
was  employed  by  Mrs.  Mai  lory,  through  her 
agent,  to  make  this  certificate ;  and,  if  We 
▼ere  forced  to  decide  this  case  on  this  point 
alone,  we  should  have  to  hold  that  the  gen- 
eral finding  of  the  trial  court  in  favor  of  the 
defendant  included  a  finding  that  the  defend- 
ant was  not  employed  by  the  plaintiff  to 
make  the  certificate.  We  do  not,  however, 
rest  our  decision  on  this  point  alone,  but  will 
consider  the  second  proposition  also.  If  the 
making  of  the  certificate  on  the  abstract  was 
not  done  under  an  employment  from  the 
plaintiff,  can  she  recover  in  this  case?  We 
think  the  great  weight  of  authority  is  to  the 
effect  thac  the  part^  making  the  examination 
and  certifioite  is  liable  only  to  his  employ- 
er, and  never  to  a  stranger  or  third  party. 
Bugltes  ▼.  Dundee  Mortg,  <t  T.  Invest,  'Co,  21 
Fed.  Rep.  169.  In  the  case  of  Houseman  y, 
Cirard  Mut.  Bldg.  db  L,.  Asso,  81  Pa.  262, 
Mr,  Justice  Sharswood,  in  delivering  the 
opinion  of  the  court,  says:  *'It  was  decided 
by  the  present  chief  justice  at  nisi  prius,  in 
tbe  case  of  Com.  v.  Harmer,  6  Phi  la.  90,  that 
this  liability  is  to  the  party  who  asks  and 
pays  for  tbe  search,  and  does  not  extend  to 
his  assignee  or  alienee. "  The  decision  in  the 
case  of  Peabody  Bldg,  db  L.  Asso,  y.  House- 
«uin,  89  Pa.  261,  33  Am.  Rep.  757,  seems  to 
he  somewhat  in  conflict  with  the  doctrine  as 
•tated  bYJtistice  Sharswood  in  the  case  above 
cited.  We  think  that  the  rule  as  stated  is 
sustained  both  by  the  weight  of  reason  and 
authority,  — that  there  must  be  privity  of  con- 
tract to  create  liability.  In  the  case  of  iVa- 
iional  Sav.  Bank  of  D.  C,  v.  Ward,  100  U. 
£.  195,  25  L.  cd.  621,  the  Supreme  Court  of 
the  United  States  holds :  **  Where  A. ,  an  at- 
torney at  law  employed  and  paid  solely  by 
B.  to  examine  and  report  on  the  title  of  the 
latter  to  a  certain  lot  of  ground,  gave,  over 
his  signature,  this  certificate,  'B's  title  to  the 
lot  [describing  it]  is  good,  and  the  property 
imiDcumbercd, '  C.,  with  whom  A.  had  no 
contract  or  communication,  relied  upon  this 
certificate  as  true,  and  loaned  money  to  B., 
tipoD  the  latter  executing,  by  way  of  security 
therefor,  a  deed  of  trust  for  the  lot ;  B. ,  be- 
fore employing  A.,  had  transferred  the  lot  in 
te  by  a  duly  recorded  conveyance, —  a  fact 
^hidi  A.,  on  examining  the  records,  could 
^ve  ascertained,  bad  he  exercised  a  reason- 
^le  degree  of  care ;  the  money  loaned  was 
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not  paid,  and  B.  is  insolvent,— held :  First, 
that  there  being  neither  fraud,  collusion,  nor 
falsehood  by  A.,  nor  privity  of  contract  be- 
tween him  and  C.,  he  is  not  liable  to  the  lat- 
ter for  any  loss  sustained  by  reason  of  the 
certificate ;  second,  that  usage  cannot  make  a 
contract  where  none  waa  n^e  by  the  par- 
ties. " 

We  think  that  the  judgment  of  the  district 
court  might  be  upheld  on  the  ground  that 
there  was  evidence  tending  to  show  that  the 
employment  of  the  defendant  was  made  in 
behalf  of  a  person  other  than  the  plaintiff. 
We  shall  proceed,  however,  with  the  con- 
sideration of  the  more  important  question  in- 
volved in  the  case, — whether,  ^needing  the 
existence  of  such  employment  by  the  plain- 
tiff, the  nature  of  the  employment  renders  the 
defendant  liable  in  Uiis  action.  The  defend- 
ant was  clerk  of  the  district  court  of  Miami 
county,  Kan.  He  testifies  that  in  making 
this  certificate  he  supposed  he  waa  merely 
performing  a  duty  imposed  on  him  by  law. 
It  is  nowhere  made  the  duty  of  the  clerk  of 
the  district  court  to  search  the  records  in  his 
office  for  ludgments,  liens,  and  suits  pend- 
ing, Dor  does  the  statute  provide  any  fee  for 
any  such  service.  It  is  not  contended  in  this 
case  that  there  was  any  special  contract  or 
aj^reement  between  the  parties  as  to  the  par- 
ticular service  he  was  to  perform ;  but  it  is 
contended  on  the  part  of  the  plaintiff  that  the 
defendant  was  in  the  habit  of.  making  such 
certificates  for  pay, — for  the  uniform  fee  of 
twenty -five  cents, — and  that  because  of  such 
practice  he  was  liable  for  any  error  in  such 
certificate.  The  law  does  allow  the  clerk  of 
the  district  court  a  fee  of  twenty-five  cents 
for  his  certificate  and  seal.  Can  it  be  said 
that  because  the  defendant  was  in  the  habit 
of  making  certificates  of  the  character  of  this 
one,  and  charging  therefor  the  sum  of  twenty- 
five  cents,  he  is  liable  for  any  error  or  mis- 
statement contained  therein?  Ordinarily  the 
certificate  of  the  clerk  of  the  district  court  is 
attached  to  copies  of  records  or  to  other  writ- 
ten instruments,  for  which,  if  made  by  the 
clerk  himself,  he  is  also  entitled  to  payment. 
If  the  defendant  had  been  called  upon  to  make 
a  full  transcript  of  all  the  records  in  the  case 
of  Clater  v.  Oahinan,  over  his  certificate  of 
the  correctness  thereof,  and  had  he  made  what 
purported  to  be  such  transcript,  to  the  cor- 
rectness of  which  he  appended  his  certificate, 
we  do  not  doubt  that  he  would  have  been 
liable  for  any  error  or  omission  in  the  tran- 
script, through  which  the  party  receiving  and 
paying  therefor  was  injured.  In  this  case, 
however,  the  clerk  certifies,  not  to  the  cor- 
rectness of  a  transcript  which  he  has  made, 
but  to  the  legal  effect  of  the  whole  volume 
of  all  the  records  in  his  ofllce  on  the  title  to 
this  land. 

Authorities  are  cited  by  counsel  for  the 
plaintiff  in  error,  which,  he  contends,  hold 
the  defendant  liable.  These  authorities  must 
t)e  considered  with  reference  to  the  statutes 
which  were  construed  by  the  courts  in  mak- 
ing their  decisions.  In  the  case  of  Ziegler  v. 
Com.,  the  court  says:  ''In  Pennsylvania  \i 
has  ever  been  a  portion  of  the  dutv  of  the 
prothonotary  to  make  searches.  It  is  an  in- 
cident of  his  office  as  a  keeper  of  the  records 
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of  the  county.  The  fee  bill  gives  him  com- 
peosatioo  for  his  services  and  for  his  certifi- 
cates. ''  12  Pa.  228.  In  the  case  of  Luak  ▼. 
Carlin,  5  111.  895,  which  was  an  action  on  the 
official  bond  of  the  recorder  of  deeds,  for  fail- 
ing to  note  a  mortgage  in  his  certificate  of 
search,  the  court  savs :  **  It  is  contended  that 
it  is  not  a  duty  of  the  recorder  to  examine 
and  give  information  whether  land  is  in- 
cumbered, aa  it  would  frequently  involve  a 
question  as  to  the  legal  effect  of  the  convey- 
ance of  record.  In  this  sense  of  examination, 
he  is  not  bound  to  make  it,  but  we  are  of  the 
opinion  that  he  is  bound  to  search  and  give 
information  of  the  fact  whether  there  are 
deeds,  mortgages,  or  writings  concerning  the 
land,  and  refer  the  party  to  them,  so  he  may 
be  enabled  to  judge  for  himself,  and  take 
counsel  as  to  the  manner  in  which  the  title 
is  affected  or  the  estate  incumbered  by  them. 
The  search  should  be  diligent,  and  his  infor- 
mation true,  as  for  it  he  is  entitled  to  com- 
pensation. ^  The  court  refers  to  various  pro- 
visions of  the  statutes  of  Illinois  relating  to 
the  duty  of  the  recorder,  and  says:  **The 
whole  scope  and  spirit  of  these  provisions 
seem  to  me  to  point  out  this  service  as  an  of- 
ficial duty  of  the  recorder ;  and  I  think  the 
fees,  perquisites,  and  emoluments  of  his  of- 
fice a  good,  continuing,  and  valuable  consid- 
eration to  charge  the  surety  in  the  bond,  with- 
in the  principle  laid  down  in  the  case  of 
United  States  v.  Idnn,  40  U.  S.  15  Pet.  811, 
10  L.  ed.  750. 

In  New  York  and  other  states  it  is  made 
the  duty  of  certain  officials  having  the  cus- 
tody of  public  records  to  make  searches,  and 
certify  the  result  thereof,  and  it  is  held  that 
the  officer  is  liable  for  any  error  or  misstate- 
ment in  such  certificate.  We  have  not  been 
able,  however,  to  find  any  case — nor  has 
counsel  called  our  attention  to  any — where 
the  officer  has  been  held  liable  on  a  certificate 
which  the  law  did  not  require  him  to  make, 
and  where  he  received  no  compensation  for 
making  the  search.  In  Warvelle  on  Ab- 
stracts, (page  66,)  the  author  says:  *'It  is 
frequently  tne  custom  of  the  examiner  to  ap- 
pend to  an  abstract  of  this  character  certifi- 
cates of  the  officers  having  the  custody  of  rec- 
ords examined,  yet  in  the  majority  of  cases 
the  said  certificates  do  not  materially  enhance 
the  value  of  tiie  examination  as  evidence, 
and,  unless  forming  a  part  of  their  official 
duty,  create  no  responsibility  on  the  part  of 
the  certif ving  officer. "  This  case  is  in  itself 
a  strong  illustration  of  the  hardship  of  a  rule 
which  should  hold  the  clerk  of  the  district 
court  liable  for  any  error  in  such  a  certificate 
for  the  sum  of  twenty-five  cents,  which  he 
would  be  entitled  to  have  for  making  any 
formal  certificate  whatever.  Under  the  plain- 
tiff's theory  of  this  case,  he  would  be  held 
bound  to  examine  every  record  in  his  office 
which  in  any  wise  affected  the  title  to  these 
lands,  and  to  state,  over  his  signature,  cor- 
rectly, the  legal  effect  of  everv  record  which 
in  any  manner  affected  the  title.  There  is 
nothing  in  this  case  tending  to  sliow  that  the 
defendant  was  called  on  to  make  any  tran- 
scr i  pto  of  any  records  in  his  possession.    Had 
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the  plaintiff  obtained  m  transcript  of  th» 
pleadings  in  the  OcLkman  Case,  in  the  exer- 
cise of  ordinary  business  prudence  she  would 
have  submitted  such  transcripts  to  a  coun- 
selor learned  in  the  law,  for  his  opinion  a» 
to  their  effect  on  the  title  to  this  property, 
and  as  to  the  risks  she  would  incur  by  pur* 
chasing  the  property  pending  such  litigation. 

Many  authorities  are  cited  by  counsel  as  U> 
the  liability  of  attorneys,  physicians,  and 
otiier  persons  who  fail  to  use  care  and  skill 
in  their  employment. 

These  authorities  cast  but  little  light  oa. 
this  case.  The  general  doctrine,  we  think, 
is  correctly  stated  in  Story,  Bailm.  §  485: 
**  Where  the  particular  business  or  employ- 
ment requires  skill,  if  the  bailee  is  know» 
not  to  possess  it,  or  he  does  not  exercise  th» 
particular  art  or  employment  to  which  it  be- 
longs, and  he  makes  no  pretension  to  skill  iik 
it,  then,  if  the  bailor,  with  full  notice, 
trusts  him  with  the  undertaking,  the  bailee- 
is  bound  only  for  a  reasonable  exercise  of  the 
skill  which  he  possesses,  or  of  the  judgment 
which  he  can  employ ;  and,  if  any  loss  en- 
sues from  his  want  of  due  skill,  he  is  not 
chargeable."  There  is  no  evidence  in  thi» 
case  tending  to  show  that  the  defendant  held 
himself  out  to  the  public  as  skilled  in  the 
examination  of  public  records,  or  in  deter- 
mining their  legal  effect.  He  himself  testi- 
fies that  he  used  such  care  and  judgment  a» 
he  possessed,  and  that  it  was  his  opinion  that 
the  title  to  the  property  described  in  the  ab- 
stract was  not  affected,  by  the  Clover  suit 
If  the  plaintiff  employed  the  defendant  at  all 
to  pass  his  opinion  or  to  certify  as  to  the 
effect  of  the  records  in  that  case,  she  cer- 
tainly employed  him  for  a  very  meager  con- 
sideration. We  are  not  prepared  to  say  that 
any  consideration  whatever  was  paid  in  thia 
case  for  a  search.  The  defendant  did  not 
claim  to  be  a  lawyer,  nor  was  there  any  evi- 
dence that  he  claimed  to  have  skill.  We^ 
think  the  plaintiff  was  not  entitled  to  the 
benefit  of  any  higher  order  of  judgment  tha» 
the  defendant  in  fact  possessed,  and  that  in 
relyini;  on  such  a  certificate,  so  obtained,  if 
loss  occurs,  she  must  herself  bear  it,  under 
all  the  circumstances,  as  they  are  sbown  by 
the  record  in  this  case.  Certainly  there  is  a- 
wide  difference  between  the  liability  of  a- 
lawyer,  or  other  person  claiming  to  have  es- 
pecial qualifications  for  determining  ques- 
tions affecting  the  title  to  land,  and  that  of  a 
layman,  who  neither  has  nor  professes  to  have 
any.  We  conclude,  then,  that  the  defendant 
is  not  liable  for  any  error  in  judgment  as  to 
the  condition  of  the  title  to  the  land  described 
in  the  abstract,  even  though  such  error  be  a 
gross  one;  and  it  may  well  be  doubted 
whether  he  would  be  liable,  where  he  re- 
ceives merely  the  fee  allowed  by  law  for  a- 
certificate,  unless  guilty  of  fraud  or  willful 
misstatement. 

We  think  iJie  judgment  of  tlie  trial  court 
right,  and  it  will  be  affinned. 

All  the  Justices  concur. 

Rehearing  denied. 


Itt9^        Clajuuidom  Land,  Investmbkt  &  Agency  Co.  y.  McClsllakd  Baoa. 
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The  exeepttonalljr  miall  siae  of  youn^ 
eattle»  such  as  calces  and  yearllugs,  on  aooouut 
of  which  they  are  able  to  pass  throusrh  or  under 
barbed  wire  f enoe.  will  not  excuse  the  owner  of 
tbe  fence  for  its  insufflcienoy,  where  the  statutes 
aUow  cattle  to  run  at  large,  so  as  to  irlve  him  a 
riffbt  of  action  for  their  trespass,  althouirh  when 
tbe  fence  was  built  all  cattle  in  the  neighborhood 
were  of  a  larger  kind,  againat  which  the  fence 
was  sufficient. 

(October  19, 1898^ 

I?RR0K  to  the  Court  of  Civil  Appeals  for  the 
!i  Second  Supreme  Judicial  District  to  re- 
yiew  a  judgmeut  affirming  a  judgment  of  tbe 
District  Court  for  Donley  County  in  favor  of 
plaiDtiffs  in  an  action  brought  to  recover  for 
io juries  alleged  to  have  l^en  inflicted  upon 
plaintiffs  by  defendant's  negligence  in  permit- 
ting cattle  to  break  into  plaintiff's  enclosure. 
Bectrsed. 

Tbe  facts  are  stated  in  the  opinion. 

Matrt.  Matlock  A  Peacock  and  W.  R. 
Butler*  for  plaintiff  in  error: 

Tbe  idlegation  of  the  scienter  is  a  material 
and  a  necessary  allegation  and  must  be  proved.  I 


Appellee's  original  petition-  fails  to  allege 
any  knowledge  on  the  part  of  appellant  that 
the  cattle  were  infected  with  disease  or  were 
liable  to  communicate  disease  to  appellee's  cat- 
tle at  the  time  they  were  placed  in  appellanfe 
pasture. 

GMs  ▼.  CoykendaU,  80  Hun.  UO;  Cooke  ▼. 
Waring,  2Hurlst.  &  C.  831;  Fisher  t,  Clark^ 
41  Barb.  829;  Weeks.  Damnum  Absque  In- 
juria. §  118,  p.  237,  noU  1;  Bite  v.  Stanford, 
45  111.  9;  FulU  V.  Wyeoff,  25  Ind.  824;  KerU 
achacke  ▼.  Imdwiff,  28  Wis.  480;  Wormley  ▼. 
Oregg,  65  111.  261;  Lyke  ▼.  Van  Leu^n,  4 
Denio.  127:  Tifft  v.  Tifft,  Id.  175;  Sedgw. 
Damages,  6th  ed.  722,  723;  1  Thomp.  Neg. 
186,  lb9,  205,  206;  Cooley.  Torts,  343,  and 
cases  cited  in  note  iS,  Id.  844,  and  note  102; 
Congress  d  E,  Spring  Co,  ▼.  Edgar,  99  U.  8. 
645,  25  L.  ed.  487;  Moss  v.  Pardridge,  9  Dl. 
App.  490;  Ttngg  ▼.  Byland,  62  Md.  880.  50 
Am.  Rep.  226,  24  Am.  L.  Reg.  K.  8.  191; 
Whittaker's  Smith,  Neg.  pp.  lOl.  102. 

Simply  tumiu,^  one's  cattle,  having  an  in- 
fectious disease,  into  his  own  pasture  adjoin- 
ing the  pasture  of  another  occupied  by  cattle, 
is  not  unlawful,  nor  such  an  act  or  wrong  or 
negligence  as  will  give  to  the  owner  of  the  ad- 
Joining  premises  a  cause  of  action  for  damans 
sustained  in  consequence  of  the  disease  beiog 
communicated  to  bis  cattle. 

Fisher  v.  Clark,  supra;  Mills  ▼.  New  York 
d  H.  B,  Co.  2  Robt.  826.  41  N.  Y.  619;  WaXker 
▼.  Eerron,  22  Tex.  65;  Scott  v.  QroTier,  56  Vt. 


NoTs.— ;9uJ^fetic]/  of  fences^ 
InoeneroL 

Where  the  commoD-law  liability  (requirfnir  the 
owner  of  stock  to  restrain  them  at  home)  has 
been  superseded  by  statute  deflnin?  the  fence  that 
the  owner  of  the  crops  must  have  to  protect  him- 
self, and  thus  oreatlnsr  an  entirely  different  reli^ 
tion  from  that  at  common-law,  the  statutory  re- 
quirements as  to  the  fence  bein^** lawful^  must 
he  strictly  pursued  in  order  that  the  owner  of  stock 
may  be  liable  for  their  intrusion. 

A  ROod  and  sufficient  fence  required  where  cat- 
tle are  allowed  to  run  at  large  Is  one  that  wlU  turn 
bogs  that  are  not  bieachy.  Headen  v.  Bust,  89  HI. 
m  Mimer  v.  LifirhthaU,  13  111.  600. 

If  a  fence  around  a  pasture  Is  reasonably  secure 
It  Is  sufficient  to  relieve  the  owner  from  liability  for 
damacres  caused  by  the  escape  of  a  bulL  especially 
tf  caused  by  the  aggrieved  party.  Weide  v.  Thiel, 
9  III.  App.  22a 

Tbe  question  as  to  whether  a  fence  around  a  lot 
was  sufficient  to  confine  a  vicious  young  stallion,  is 
one  Cor  tbe  Jury,  where  the  fence  was  such  as  was 
common  among  farmers  and  usually  considered 
BKle.  McDvaine  v.  LantclUO  Pa.  686, 46  Am.  Bep. 

In  an  action  for  damages  from  cattle  breaking 
into  an  enclosure  it  is  immaterial  whether  any 
fences  other  than  the  outside  ones  were  sufficient. 
CMsman  v.  Masters,  23  Ind.  819. 

If  cattle  feeding  on  the  commons  trespass  npon 
in  enclosure,  the  owner  thereof  can  only  maintain 
bis  action  therefor  by  showing  that  his  fence  is  a 
natatory  one,  but  if  cattle  of  another  break  over  a 
sood  and  sufficient  legal  fence  into  one  field,  and 
from  thence  into  another  field  of  the  same  owner 
separated  from  the  first  by  an  insufficient  fence, 
>nch  owuer  may  maiutain  trespass  for  damage 


done  in  the  last  field.  Herold  v.  Meyers,  80  Iowa* 
878. 

But  the  owner  of  sheep  is  not  liable  for  trespasa 
by  them  where  they  pass  through  an  insufficient 
fence  which  the  adjoining  owner  was  bound  to  re- 
pair, and  then  into  a  lot  owned  by  the  same  party 
which  is  enclosed  by  a '  sufficient  fence.  Page  v> 
01cott,18N.  H.SOQ. 

Where  cattle  were  held  for  trespassing  and  tho 
owner  sued  in  replevin  and  proved  that  the  fence 
of  the  defendant  was  not  a  **lawf ul  fence**  as  re- 
quired by  Indiana,  1  Gavm  ft  Hord  Stat.,  342,  an  of- 
fer to  prove  that  it  was  such  as  was  kept  in  that 
locality  where  fences  were  taken  in  during  the 
winter,  to  avoid  the  spring  freshets,  was  properly 
refused.    Blizzard  v.  Walker,  33  Ind.  437. 

In  an  action  of  damages  for  trespass  of  cattle  the 
plaintiff  need  only  show  that  his  fence  was  a  lawful 
fence  at  the  place  of  breach.  Crane  v.  Ellis,  31  lo  wa« 
aO;  Rice  v.  Nagle,  U  Kan.  498. 

But  it  was  held  in  Missoiurt,  to  the  contrary,  that» 
in  order  to  recover  for  damages  from  trespassing 
animals  under  Ho.  Bev.  Stat.,  U  8651-3653.  the  field 
must  be  enclosed  by  a  hedge  or  fence  of  speciQed 
dimensions  and  structure,  and  no  recovery  can  be 
had  if  it  is  not  lawful  even  though  it  may  be  where 
the  animals  entered.  Stovall  v.  Emerson,  20  Mo. 
App.  822. 

So  under  the  Tennessee  Act  of  1807.  chap.  2,  pro- 
viding that  a  fence  must  be  at  least  five  feet  high,  a 
plaintiff  cannot  recover  for  damages  from  trespass- 
ing cattle  if  bis  fence  is  not  that  high  although  the 
cattle  entered  over  a  place  that  was  five  feet  in 
height.   Polk  V.  Lane,  4  Yerg.  36. 

This  is  on  tbe  ground  that  the  stock  may  have 
been  previously  tempted  by  the  low  place  in  the 
fence  and  thus  acquired  bad  habits. 

To  recover  in  Iowa  for  trespass  from  cattle  the 
plaintiff  must  show  **that  his  fence  is  such  as  would 


See  also    31  L.  R.  A.  669;  47  L.  R.   A.  088. 
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499.  48  Am.  Kep.  814;  GMs  ▼.  Coykendall, 
tupra. 

Wben  catile  are  confiDed  in  one's  own  past- 
ure, and  tbey  are  such  as  are  liable  to  infect  j 
cattle  in  an  adjoining  pasture,  if  permitted  to  | 
mix  and  mingle  with  them,  and  this  fact  is  | 
known  to  a  person  who  carelessly  leaves  his ' 
gates  open  or  fences  down,  or  who  has  an  in- 
flufflcient  fence  and  permits  such  cattle  to  enter 
his  pasture  and  communicate  to  his  cattle  an 
infectious  disease,  the  owner  thereof  cannot 
recover  any  damages  for  loss  or  injury  coca- 
«ioned  thereby. 

Walker  v.  Herran,  mtpra. 

The  appellant,  in  pursuance  of  its  lawful 
business,  placed  its  cattle  upon  its  own  prem- 
ises, and  if  said  cattle  were  such  as  might  com- 
municate disease  to  other  stock  in  the  adjoin- 
ing pasture  and  appellant  was  ignorant  of  that 
fact,  it  would  not  be  liable  in  damages  in  case 
disease  was  communicated  by  them  to  appel- 
lee's cattle  in  an  adjoining  pasture. 

Cooke  V.  Waring,  2  Hurlst.  &  C.  832,  8d  L. 
J.  Exch.  262. 

If  an  injury  is  caused  by  a  person  to  the 
property  of  another  in  a  place  where  such 
party  has  a  right  to  be,  the  party  complaining 
of  such  injury  must  show  that  he  has  used 
iiue  diligence  to  protect  his  property  against 
€uch  iujary. 

Tillett  V.  Ward,  L.  R.  10  Q.  B.  Div.  17,  22 
Am.  L.  Reg.  N.  8.  245  and  note;  Griffin  v. 
Martin,  7  Barb.  297;  White  v.  Scott,  4  Barb. 
M;  1  Thomp.  Neg.  81. 

Plaintiff  cannot  recover  in  this  case  even  if 
<]efendant  had  known  when  it  placed  the  cat- 


tle in  its  pasture,  in  Donley  county,  that  the 
same  were  liable  to  communicate  disease  to 
plaintiff's  cattle,  ui  Isss  t be  evidence  shows  that 
defendant  was  guilty  of  culpable  neeligcnoo 
and  willfulness  in  the  care  and  custody,  man- 
agement and  handlii  (  of  their  cattle,  and  as  a 
fesult  of  such  culpability  and  willfulnesa 
plaintiff's  cattle  contracted  the  disease  and  died 
therefrom. 

Walker  v.  Herron,  tupra;  Woif  v.  St.  Louib 
Independent  Water  Co.  10  Cal.  544;  Shearm.  & 
Redf.  Neg.  ?§  5,  12;  Hoffman  v.  Tuolumne 
Water  Co,  10  Cal.  418;  1  Hillard,  Torts,  67; 
Sedgw.  Damages,  7th  ed.  862,  note. 

If  it  appears  from  the  evidence  that  plaintiffs 
were  guilty  of  culpable  negligence,  or  that 
their  negligence  contributed  to  the  in jurv  the^ 
suffered,  whatever  may  be  the  degree  of  theur 
negligence  notwithstanding  the  defendant  may 
have  been  guilty  of  negligence  yet  plaintimi 
cannot  recover. 

Walker  v.  Eerron,  22  Tex.  59;  Tdfer  v. 
NortJi^rn  B.  Co,  80  N.  J.  L.  188, 8  Am.  L.  R«?. 
N.  S.  666;  Wilkinson  v.  Fairrie,  82  N.  J.  Exch. 
78,  2  Am.  L.  Reg.  N.  8.  242;  Zoeitn»ch  v.  Tar- 
hell,  10  Allen,  885,  87  Am.  Dec.  660,  5  Am.  L. 
Reg.  N.  8.  572:  Waters  v.  Wing,  59  Pa.  211,8 
Am.  L.  Keg.  N.  8.  758;  Pennsylvania  Canal 
Co.  V.  Bentley,  66  Pa.  30.  10  Am.  L.  Reg.  N. 
8.  746;  Jacobs  v.  Duke,  1  E.  D.  Smith.  271. 
3  Am.  L.  Reg.  443;  O'Brien  v.  P/iiladelphia, 
W.  d  B.  B.  Co.  3  Phila.  76.  6  Am.  L.  Reg. 
361;  Freer  v.  Cameron,  4  Rich.  L.  228.  65  Am. 
Dec.  670,  and  vote;  2  Sedgw.  Damages,  7th  ed. 
347-349,  note  1,  349,  350,  noU  ^  .  and  858;  1 
Sedgw.    Damages,    pp.    164,    165,    note    A; 


turn  ordinary  cattle.**  Heath  v.  Ck)ltenback,  5  Iowa, 
490. 

Landowners  In  Connecticut  are  not  obliged  to , 
fence  against  unruly  cattle,  and  evidence  that  a 
horse  jumped  out  of  an  enclosure  over  a  lawful 
fence  Is  evidence  that  be  was  unruly  and  could  not 
be  restrained  by  an  ordinary  fence  **  ordinary 
fences.**  mentioned  in  Conn.  Gen.  Stat.,  title  81, 1 12. 
does  not  mean  lawful  fences  but  such  fences  as  are 
common  and  sufficient  to  restrain  orderly  cattle. 
Hine  v.  Wooding,  87  Cunn.  128. 

A  good,  strontr.  substantial  fence  built  of  stone 
aufficient  to  turn  stock,  formlnsr  a  perfect  enclos- 
ure, is  a  lawful  fence  within  the  meaning  of  the 
fitatute,  although  it  is  not  specifically  described 
therein.    Meade  v.  Watson,  67  Gal.  601. 

The  *^uitable'*  fence  required  of  a  railroad  com- 
pany by  Mass.  Gen.  Stat.,  chap.  63.  §  48,  need  uot 
uece^isarily  be  such  as  are  required  of  landowners 
under  Gen.  Stat.,  chap.  25. 1 1,  and  described  as  *Me- 
«al  and  sufficient.**  Eames  v.  Salem  &  L.  B.  Co.  96 
Mass.  660.  96  Am.  Dec  676. 

As  the  custom  in  Colorado  is  for  sheep  always  to 
be  herded,  a  farmer  Is  not  required  to  fence  against 
fiheep  there.    Willard  v.  Mathesus.  7  Colo.  76. 

The  owners  of  lands  having  a  fence  sufficient  to 
exclude  ordinary  stock  may  recover  for  damages 
to  crops  notwithstanding  the  fence  Is  not  a  legal 
fence  under  the  statute.  Finley  v.  Bradley  (iSaz. 
-Civ.  App.)  March  2, 1893. 

To  constitute  a  lawful  partition  fence  It  must  be 
such  as  will  turn  stock.  Ifioer  v.  Bennett,  45  Iowa« 
<S35. 

Indiana  Kev.  Stat..  292,  as  to  sufficiency  of  fences 
does  not  apply  to  partition  fences,  but  applies  only 
to  outside  fences.  Myers  v.  Dodd.  9  Ind.  290.  68 
Am.  Dec  624;  Cook  v.  Morea,  88  Ind.  497;  Brady  v. 
DalU  14  Ind.  817. 

To  support  an  action  based  on  the  statute  for 

22  L.  R.  A. 


double  damages  for  failing  to  maintain  a  division 
fence,  the  plaintiff  must  show  that  the  fence  wbeo 
divided  was  a  lawful  statutory  fence,  under  Mo. 
Rev.  Stat.  1879.  9§  6066.  6661;  Mackler  v.  Cramer,  48 
Mo.  App.  878.  82  Mo.  App.  642. 

Where  the  fence  enclosing  A*s  land  iff  built  on  the 
land  of  B,  and  B*s  cattle  trespass  on  A*8  land,  a  re* 
covery  may  be  had  if  the  fence  was  of  the  required 
statutory  character  and  dimensions  and  was  treated 
as  a  partition  fence.   Moore  v.  White,  45  Mo.  200w 

VtacriptJUm  of  fence  required. 

In  Pennsylvania  it  was  held  that  with  such  a  fence 
as  farmers  of  practical  knowled^re  and  experience 
consider  sufficient  to  protect  crops,  although  not 
made  of  logs,  or  rails  or  poets,  or  boards,  and  not 
'*f our  and  one  half  feet  high  and  well-staked  and 
ridered.**  an  action  may  be  maintained  for  Injury 
from  cattle.   Race  v.  Snyder.  10  Phila.  638. 

But  the  cases  generally  hold  that  an  owner  of 
land  cannot  maintain  an  action  for  danuures  caused 
by  cattle  breaking  over  a  fence  that  is  less  than 
the  height  required  by  law.  although  It  Is  a  good 
ordinary  fence.   Runyan  v.  Patterson,  87  N.  0. 843. 

Damages  for  injury  to  growing  crops  cannot  be 
maintained  unless  the  fence  eucloeing  the  same  la 
such  as  the  Alabama  Code  (Rev.  Code,  §8 1288. 1283) 
requires.  Pruitt  v.  Ellington,  60  Ala.  454.  The  court 
refused  to  instruct  that  the  fence  must  be  five  feet 
high  and  for  this  error  the  case  was  reversed. 

Where  a  fence  is  not  four  and  a  half  feet  high  as 
required  by  Missouri  Wagner*B  Stat.,  chap.  71,  pw 
700,  no  recovery  can  be  had  for  trespassing  stock. 
Mann  v.  Williamson,  70  Mo.  e6L 

Under  Taylor*sKan.  Gen.  Stat.,  par.  8061,  provid- 
ingthat  a  lawful  fence  must  be  at  least  four  feet 
high,  an  instruction  that  a  fence  averaging  four 
feet,  or  about  four  feet  high,  would  be  sufficient 
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BuA  ▼.  Brainard,  1  Cow.  78. 18  Am.  Dec. 

613. 

If  it  appean  from  tbe  evidence  that  both 
plaintiff  and  defendant  were  oegligeDt  and  that 
thereby  injury  ensned  to  plaintm  thoagh  it 
cannot  be  known  whether  the  injury  was 
caused  at  one  time  or  another  or  at  what  place, 
or  in  what  particular  manner  it  was  occa- 
ooned,  plaintiff  cannot  recover,  or  if  the  fault 
vas  mutual  thev  cannot  recover. 

WaUer  v.  Berron,  22  Tex.  61;  2  Greenl.  Ev. 
18tb  ed.  §  (S35a  and  cases  cited;  Reeves  v.  Dela- 
ware,  L.  A  W.  R.  Co.  80  Fa.  454,  72  Am.  Dec. 
713.  6  Am.  L.  Reg.  565;  Brownell  v.  Flagler^ 
5  Hill.  283,  and  cases  cited. 

Unless  plaintiffs'  premises  were  enclosed  by 
a  lawful  fence,  or  such  a  one  as  the  law  re- 

Suiies,  the  defendant  would  not  be  liable  in 
ainages  if  its  cattle  trespassed  therein. 

Batis  V.  DatU,  70  Tex.  125;  Knight  v. 
Meri,  6  Pa.  472,  47  Am.  Dec.  478;  Qregg  y. 
Qrt^,  55  Pa.  227. 

The  common  law  of  England  in  regard  to 
the  keeping  of  cattle  on  one's  own  premises  is 
Dot  the  law  in  this  state. 

Morris  v.  Fraker,  5  Colo.  425;  Tjogan  v. 
Gedney,  38  Cal.  681;  Ikeley  v.  Peters,  10  111. 
141;  Tonatoantfa  R.O0.Y,  Manger,  5  Den  to.  255« 
49  Am.  Dec.  250,  and  cases  cited:  Mctcon  <Jt 
W.  R.  Co.  V.  Letter,  80  (Ja.  914;  Kerwhaeker 
T.  Cletdand,  C.  di  C.  R  Co.  8  Ohio  St.  182, 62 
Am.  Dec.  246. 

The  entry  of  one  man's  stock  upon  the 
lands  of  another  is  not  a  trespass,  unless  such 
lands  are  enclosed  at  the  time  by  a  lawful 
fence. 


Hoskins  v.  Bulin,  2  Tex.  Ct.  App.  Civ.  Oas. 
§  160;  Woodward  v.  Orifflth,  Id.  §  860;  Cook 
V.  Ihrsiman,  Id.  §  771;  Mudgett  v.  Williams, 
2  Tex.  Law  Rev.  837. 

Messrs.  Brownings  A  Madden*  for  de- 
fendants in  error: 

It  is  not  necessary  to  allege  or  prove  scienter 
in  this  case. 

Davis  V.  JDa«t>,  70  Tex.  128;  1  Thomp.  Neg. 
206.  209;  6  Wait,  Act  &  Def.  72;  1  Suth- 
erland, Damages,  24;  Chunot  v.  Larson,  43 
Wis.  586,  28  Am.  Rep.  567. 

Davis  V.  Davis,  70  Tex.  124,  decides  the  righU 
of  the  plaintiffs  in  the  case  at  bar. 

See  also  Walker  v.  Uerron,  22  Tex.  65. 

The  object  of  the  Act  of  April  18,  1879,  was 
merely  to  prescribe  such  a  fence  as  would  en- 
able landowners  to  enforce  certain  remedies 
against  the  owners  of  trespassing  animals,  and 
not  to  prohibit  any  other  kind  of  fence. 

Worthington  v.  Wade,  82  Tex.  28. 

The  court  of  appeals  in  the  case  of  Ohio 
Wool  Growing  Co,  v.  Bogd,  8  Tex.  Ct.  App. 
Civ.  Cas.  §  278,  held  that  an  action  would  lie 
against  defendant  for  entering  upon  the  plain- 
tiff's unenclosed  lands  with  5,000  sheep  and 
herding  same  upon  such  land  over  the  pro- 
teats  of  tbe  plaintiff. 

Gainest  J,,  delivered  Ihe  opinion  of  the 
court: 

This  suit  was  brought  in  the  district  court 
of  Donley  county  by  the  defendants  in  error 
to  recover  of  plaintiff  in  error  damages  for 
an  alleged  trespass  of  the  latter's  cattle  upon 
the  pasture  of  the  former.    It  was  claimed 


for  a  lawful  fence.  Is  erroDeous.  Frather  v.  Beeve, 
8  Kan.  6^. 

Under  the  North  Carolina  Act  of  1777,  ohap.  SB,  a 
lufficient  fence  is  one  five  feet  hisrh.  Kelson  v. 
Btewart,  6  N.  C.  298. 

Where  tbe  electors  required  a  fenoe  to  be  SB 
Inches  hifrh  and  composed  of  srood  material  under 
Mew  rork  1  Rev.  8tat.,84Q,  1 5,  subseo.  U^iutbortzing 
tbe  electors  of  a  town  to  determine  th<9  time  and 
manoer  In  wblch  stock  shall  be  permitted  to  go  at 
large  In  the  highways,  a  party  haviog  a  fence  less 
than  that  required  cannot  recover  for  trespasses 
from  stock.  Hardenburgh  v.  Lookwood,  S6 
Barb.  9. 

Under  Oregon  Mis.  Laws,  title  U  chap.  IS,  provld. 
ing  that  fields  shall  be  enclosed  with  a  fence  suffl- 
dently  cloee,  and  four  and  one-balf  feet  high,  and 
that  the  owner  of  stock  trespassing  over  the  same 
to  liable  in  damages,  a  complaint  Is  defective  if  it 
fails  to  allege  that  the  Held  of  plaintiff  was  so 
fenced.    Campbell  v.  Bridwell,  6  Or.  811. 

Under  the  Illinois  fence  law  the  11  ve-feet  require- 
ment applies  only  to  partition  fences,  others  need 
only  be  high  enough  to  turn  ordinary  livestock; 
and  where  plain tiff^s  fenoe  i«  good  and  sufficient  re- 
gardlen  of  height  to  turn  ordinary  stock  he  may 
lecoTer  for  damages  to  his  crops.  Scott  v.  Buck, 
fi  IlL  384;  Scott  v.  Wirahing,  64  IlL  1Q8. 

Under  North  Carolina  I  Kev.  Stat.,  chap.  48,  pro- 
Tiding  that  a  planter  must  make  a  fence  five  feet 
hlffh  around  his  ground  under  cultivation  unless 
there  is  a  watercourse  that  may  be  **deemed  suffl- 
efent**  instead  of  a  fence,  no  fenoe,  stream  or  water- 
coarse  that  will  not  keep  out  stock  can  be  **deemed 
efficient.'*    State  V.  Lamb,  80  N.  a  229. 

A  fence  leas  In  height  than  four  feet  six  Inches 
SI  required  by  Iowa  Rev.  9  1544,  providing  for 
■Qch  other  construction  or  fence  as  may  be  of  equal 
strength  and  security,  is  a  lawful  fence  if  Italfords 
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equal  strength  and  security.   Phillips  v.  Oystee,  81 
Iowa,  Wt. 

In  an  Instruction  that  the  Jury  should  find 
^whether  plain  fclfTs  fence  was  a  lawful  fence,  four 
and  a  half  feet  high,  with  spaces  sufflclently  close; 
was  the  fenoe  four  and  a  half  feet  high,  and  such 
as  is  generally,  in  this  country,  recognised  as  a 
good  fence?  This  is  a  matter  entirely  in  your 
discretion,**— the  word  ^Miscretion**  does  not  refer 
to  the  statutory  definition  of  a  fence  but  implies 
Judgment,  and  in  this  sense  applies  well  enough  to 
those  qualities  of  a  fence  which  are  in  their  nature 
undefined,  as  when  the  statute  describes  it  as  of 
strong  materials  put  up  in  a  good  and  substantial 
manner,  with  sufficiently  small  spaces.  HcManus 
V.  Finan,  4  Iowa,  283. 

It  Is  no  defense  that  a  fence  Is  not  the  statutory 
height,  when  the  defendant  negligently  left  the 
fence  down  so  that  cattle  entered  and  trespassed* 
Crawford  v.  Maxwell,  8  Humph.  478. 

Where  an  order  requiring  a  partition  fence  to  be 
built  did  not  fix  its  height,  and  It  was  built  suffi- 
cient to  answer  the  purpose,  a  recovery  may  be 
had  for  contribution,  although  not  of  the  height 
which  had  been  decided  upon  by  the  voters  of  tbe 
town  for  all  fences.    Ketohum  v.  Stolp,  15  111.  841. 

Where  parties  have  kept  up  a  hog-tight  fence 
between  each  other  for  sixteen  years  and  one  par- 
ty replaces  it  when  it  becomes  worn  out,  by  build- 
ing a  lawful  fence  which  Is  not  hog  tight,  he  can 
recover  for  damages  to  his  crops  from  tbe  hogs  of 
the  other.  Panther  v.  Trauman  (Iowa>  Oct.  7, 
1803. 

The  Tennessee  Code,  %  1683,  providing  that  **every 
planter"  shall  keep  about  his  cleared  land  a  fenoe 
five  feet  high,  and  hog  tight  three  feet  high,  does 
not  a pply  to  lots  In  cities  or  towns.  Staub  v.  Tantz, 
11  Hei&k.  766. 

The  partition  fenoe  in  a  borough  in  Pennsylvania 
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Texas  Sufkemb  Court. 
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in  the  petition  that  the  plaintiffs*  cattle  had 
<iied  b}'  reason  of  a  disease  communicated  to 
them  by  those  of  the  defendant.  There  was 
a  judgment  for  the  plaintiffs,  which,  upon 
appeal  by  the  defendant,  was  affirmed  in  the 
court  of  civil  appeals.  It  was  shown  upon 
the  trial  that  the  plaintiffs  were  the  owners 
of  a  pasture  embracing  2,000  acres,  which 
was  enclosed  by  a  wire  fence,  and  upon  which 
they  held  about  100  head  of  cattle.     This 

f pasture  was  entirely  surrounded  by  a  much 
arger  one,  which  was  owned  by  Uie  defend- 
ant corporation,  and  which  was  also  enclosed 
by  a  fence  of  the  same  general  character. 
The  fence  of  plaintiffs,  as  they  testified,  was 
constructed  of  ''posts  about  80  feet  apart, 
with  four  barbed  wires,  and  three  or  four 
stays  between  each  post."  In  1889  the  de- 
fendant company  placed  in  its  pasture  a  large 
number  of  East  Texas  cattle,  which  were  less 
in  size  than  the  cattle  of  the  Panhandle  sec- 
tion. Some  of  these  cattle  passed  through 
the  plaintiffs*  fence,  and  into  their  pasture, 
and  there  was  evidence  sufficient  to  justify  a 
finding  that  they  communicated  a  disease  to 
some  of  plainti&s'  cattle,  from  which  they 
died.  The  fence  appears  to  have  been  passed 
through  by  the  voung  cattle,  presumably  the 
calves  and  yearlings.  One  of  the  plaintiffs 
testified  that  ''they  [meaning  the  cattle] 
would  crawl  through  the  fence. "  The  other 
also  testified  as  fol lows :  **  They  were  small, 
and  just  walked  through  our  fence." 

The  court  charged  the  jury  as  follows: 
"Every  entry  of  one's  own  cattle  upon  the 
lands  or  premises  of  another  is  a  trespass, 
and  the  owner  of  such  cattle  will  be  liable 
for  any  damages  sustained  by  the  owner  of 
such  premises,  if  any,  provided  such  lands 
or  premises  were  at  the  time  of  such  entry 
enclosed  by  a  fence  sufficient  to  exclude  there- 
from such  cattle  or  animals  as  were  accus- 


tomed to  be  used  in  the  country  or  the  range 
around  and  about  such  enclosed  premises,  and 
provided,  further,  that  such  trespass  is  ef- 
fected  by  a  forcible  entry  through  such  fence 
or  enclosure. "  This  charge  was  assigned  a» 
error,  upon  the  appeal  to  the  court  of  civil 
appeals,  and  the  assignment  is  insisted  upon 
in  this  court.  Neither  the  courts  nor  the 
legislature  of  this  state  have  ever  recognized 
the  rule  of  the  common  law  of  England  which 
requires  every  man  to  restrain  his  cattle  either 
bv  tethering  or  by  enclosure.  Dads  v.  Davis, 
70  Tex.  123.  Hence,  if  the  cattle  of  one  per- 
son wander  upon  the  unenclosed  lands  of 
another,  or  upon  his  lands  imperfectly  en- 
closed, they  are  not  trespassers,  and  the  owner 
is  not  liable  for  any  damage  that  they  may 
inflict.  It  follows  that  one  who  desires  to 
secure  his  lands  against  the  encroachments  of 
livestock  running  at  lar^e,  either  upon  the 
open  range  or  in  an  adjoining  field  or  past- 
ure, must  throw  around  it  an  enclosure  suf- 
ficient to  prevent  the  entry  of  all  ordinary 
animals  of  the  class  intended  to  be  excluded. 
If  he  does  not,  the  owner  of  animals  that 
may  encroach  upon  it  will  not  be  held  liable 
for  any  damage  that  may  result  from  such 
encroachment.  This  is  the  necessary  result 
of  the  rififht  of  the  owners  of  domestic  ani- 
mals to  permit  them  to  run  at  large  as  recog- 
nized by  the  laws  of  this  state.  Since  he 
does  not  owe  the  duty  of  confining  his  cattle, 
he  is  guilty  of  no  negligence,  and  he  doea 
no  wrong  by  allowing  them  to  ^o  unconfined, 
and  is  not  responsible  for  their  acts  if,  by 
reason  of  an  insecure  fence,  they  inflict  dam- 
age upon  the  lands  of  a  neighbor;  in  other 
words,  their  encroachment  upon  another's 
land  is  not  a  trespass.  If,  however,  be  drives 
his  ctittle  upon  the  enclosed  land  of  another, 
however  imperfectly  enclosed,  he  is  guilty 
of  a  trespass,  for  which  he  is  liable  to  answer 


need  not  be  a  tight  board  fence  If  it  is  substaDtial. 
TreffO  V.  Pierce,  119  Pa.  1S9. 

Under  Missouri  Rev.  Stat.  1846  (Inclosure  Act,  p. 
075),  one  cannot  Justify  killing  trespassing  hogs 
unless  his  fence  is  of  statutory  dimension,  and  an 
instruction  t bat  '*lf  the  defendant's  fence  owing  to 
lilgh  water  would  not  keep  oat  the  plaintiff's  pigs 
whether  the  fence  was  legal  or  not  they  will  find 
for  the  defendant,**  Is  error.  Early  v.  Fleming,  16 
Mo.  154. 

The  bog  law  in  Missouri,  Sees.  Acta  1885,  p.  166. 
required  in  such  counties  where  swine  were  pro- 
hibited from  running  at  large  that  the  fence  should 
be  built  of  posts  and  boards  with  posts  set  firmly  in 
the  ground  not  more  than  eight  feet  apart,  and 
boards  substantially  one  inch  thick  and  six  inches 
wide  securely  fastened  thereto  and  the  upper  board 
being  at  least  four  and  one  half  feet  high  and  the 
two  remaining  boards  placed  at  proper  distances 
below  to  resist  horses,  cattle,  and  like  stock.  Crum- 
ley V.  Kanras  City,  C.  &  S.  R.  Co.  8Si  Mo.  App.  605. 

Where  hogs  are  not  permitted  to  run  at  large  In 
Kansas  in  certain  townships,  a  railroad  company 
is  only  required  to  construct  a  fence  prescribed  by 
the  statute,  the  bottom  rail,  board  or  plank  of 
which  is  not  more  than  two  feet  from  the  ground. 
Leavenworth,  T.  ft  8.  W.  R.  Co.  v.  Forbes,  87  Kan. 
460. 

A  railroad  company  is  not  required  to  build  a 
hog-tight  fence  in  Kansas.  Atchison,  T.  &  8.  F.  R. 
Co.  V.  Yates.  21  Kan.  613. 

Indiana  Act,  March  9, 1801,  made  the  word  '*oat^ 
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tie**  applicable  to  **bog8**  where,  under  Ind.  Ebsv^ 
BtaL  1881,  t  4848,  a  lawful  partition  fence  was  such 
as  would  iY«train  sheep  unless  it  was  agreed  to 
build  a  fence  to  restrain  horses,  mules,  or  cattle. 
Bndere  v.  McDonald,  5  Ind.  App.  207. 

A  defect  in  a  common  fence  through  which  hogs 
entered  an  enclosure  from  the  outside,  where  the 
field  is  cultivated  by  several  under  a  oommon 
fence,  will  not  authorize  the  punishment  of  the 
owner  of  the  stock  for  knowingly  permitting  them 
to  go  at  large.  It  is  not  necessary  that  the  encloe- 
ing  fence  should  be  a  statutory  fence  though  it 
should  be  substantial.  In  this  case  the  owner  of 
the  crops  was  responsible  for  the  condition  of  the 
fence.    Cole  v.  State,  78  Ala.  216. 

A  person  may  recover  contribution  for  bulldioir 
a  hedge  on  a  boundary  line  under  Iowa  Acta  1875, 
chap.  106, 1 2,  although  there  were  short  distances 
on  the  line  where  the  hedge  would  not  grow.  Mo» 
Keever  v.  Jenka,  60  Iowa,  800. 

A  party  is  not  obliged  to  construct  a  fence  which 
can  resist  a  storm  that  unroofed  houses.  Norllng* 
V.  Allee,  81 N.  Y.  S.  R.  412. 

The  Iowa  Revision,  1 1644,  providing  for  a  lawful 
fence  '*or  other  construction  or  fence**  *'of  equal 
strength  and  security  to  the  enclosure**  applies  to 
a  bluff,  hedge,  trench,  wall,  trestle,  or  the  like. 
Billiard  v.  Chicago  &  N.  W.  R.  Co.  37  Iowa,  44S. 

Under  N.  C.  Code,  1 1062,  providing  a  penalty  for 
injuring  a  fence  surrounding  or  about  a  yard« 
Held,  or  pasture,  posts  nine  feet  apart,  on  which 
near  the  tops  were  nailed  slats  placed  alongside  of 
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in  damages.  Davis  ▼.  Davis,  supra.  Tested 
by  ibe  rule  we  have  announced,  the  charge 
under  consideration  cannot  be  sustained. 
Abstractly  considered,  it  admits  of  a  holding 
tbat  if  only  sheep  ''were  accustomed  to  be 
used  in  the  country  or  in  the  range  around 
and  about  the  enclosed  premises,^  and  the 
owner  of  the  iand  had  a  fence  sufficient  to 
€Klude  such  animals,  one  who  should  bring 
in  neat  cattle,  and  leave  them  unconflned 
upon  adjacent  lands,  would  be  held  to  re- 
spond in  damages  for  any  loss  that  might 
enfiue  by  reason  of  their  encroaching  upon 
the  enclosed  premises.  It  is  clear  that  such 
is  not  the  law.  It  is  but  lust,  however,  to 
the  learned  judge  who  tried  the  case,  to  say 
that  it  is  apparent  from  the  entire  charge,  in 
the  liffht  of  the  testimony,  that  he  did  not 
intend  to  lay  down  so  broad  a  doctrine.  He 
referred  solely  to  neat  cattle.  But  the  pos- 
sible construction  we  have  suggested  serves 
to  illustrate  what  we  conceive  to  be  an  error 
in  the  instruction,  when  applied,  as  doubt- 
less intended,  to  the  latter  class  of  animals 
only.  We  do  not  hold  that  for  no  breach  of 
bis  fence,  and  invasion  of  his  pasture  by  do- 
mestic animals,  could  a  landowner  recover 
under  our  laws.  It  may  be  admitted  that, 
if  bis  enclosure  be  sufficient  to  exclude  all 
cattle  of  an  orcMnary  disposition,  he  would 
have  the  right  to  recover  for  the  trespass  of 
sQcb  as  were  peculiarly  vicious  and  prone  to 
break  fences.  The  owner  of  a  dog  may,  as  a 
general  rule,  permit  him  with  impunity  to 
run  at  large ;  but  if  he  know  him  to  be  vi- 
cious, and  does  not  restrain  him,  he  is  liable 
for  any  injury  he  may  inflict  upon  person  or 
property ;  and  it  would  seem  that  the  same 
principle  should  apply  to  the  owner  of  any 
domestic  animal  known  to  him  as  being  ac- 
customed to  break  through  an  ordinarily  good 
and  sufficient  fence.     But  upon  what  prin- 


ciple are  we  to  draw  a  distinction  between 
small  cattle  and  large?  If  the  fact  that  all 
the  cattlc'in  the  neighborhood  of  his  pasture 
were  of  large  breeds  when  his  fence  was  con- 
structed would  relieve  the  owner  of  the  ne- 
cessity of  making  his  fence  sufficiently  close 
to  keep  out  small  cattle  that  might  be  brought 
into  the  country,  whv  should  he  be  not  re- 
lieved of  the  necessity  of  fencing  against 
hogs,  provided  there  were  no  ho^  within 
reach  when  he  made  his  enclosure?  The 
owner  of  the  little  '^dogies,"  (as  the  witness 
calls  them,)  such  as  crawled  or  walked  so 
freely  under  the  wires  of  plaintiffs'  fence, 
had  precisely  the  same  right  to  permit  them 
to  go  at  large  as  his  neighbors  had  who 
owned  Herefords  or  Shorthorns :  and  it  could 
make  no  difference  who  came  first  with  his 
cattle  in  the  neiehborhood.  It  is  equally 
unimportant  whether  others  in  the  same  sec- 
tion or  neighborhood  kept  the  same  kind  of 
cattle  or  not.  It  is  the  ri^ht  of  every  owner 
of  domestic  animals  iu  this  state,  not  known 
to  be  diseased,  vicious,  or  "breachy,"  to  al- 
low them  to  run  at  large,  and  this  without 
reference  to  the  size  or  class  of  such  animals 
kept  by  others  in  the  same  neighborhood. 
For  these  reasons  we  think  there  was  error  in 
the  charge  complained  of,  for  which  the 
judgment  must  be  reversed. 

We  are  of  the  opinion  that  the  Act  of 
March  26,  1879,  (2  Sayles'  Civ.  Stat.  art. 
4609a,)  applies  only  to  counties  and  subdi- 
visions of  counties  in  which  the  provisions 
of  chapter  4  of  title  98  of  the  Revised  Stat- 
utes have  been  put  in  force  by  an  election. 
So.  also,  title  48,  in  relation  to  fences,  ap- 
plies only  to  lands  in  cultivation,  and  not 
to  pasture  lands.  They  have  no  bearing  upon 
this  case,  except  in  so  far  as  they  evince  a 
recognition  by  the  lesrislature  of  the  general 
rule  that  owners  of  domestic  animals  have 


Aroad,  but  which  did  not  connect  with  any  fence, 

ii  not  Buch  a  fence  as  is  protected.   State  v.  Bob- 

«rta,101N.a7ii. 

Contracts, 

HoldlDir  cattle  under  Miss.  Code,  S 1082,  provid- 
ing for  takinsr  cattle  damage  feasant,  oao  only  be 
JustiHed  where  there  is  a  lawful  feooe«  and  cannot 
be  maintained  t)ecau8e  such  party  violates  his 
agreement  to  keep  his  part  of  a  division  fence  In 
fepalr.    Deot  v.  Boaa,  68  Miss.  188. 

The  Und  of  a  partition  fence  to  be  maintaiaed 
hj  the  adjoining  owners,  may  be  modified  by  airree- 
loeDt    Bruner  v.  Palmer,  lOB  Ind.  807. 

Where  A  and  B  exchanged  lands  and  A  agreed 
to  make  the  fences  and  maintain  them,  and  B*8 
cattle  break  through  Into  A^s  ground,  tbo  agree- 
meot  is  no  bar  to  trespass  by  A,  though  the  agree- 
toentia  by  deed;  but  his  remedy  is  by  an  action  of 
cuae  on  the  promise  if  without  deed,  or  on  cove- 
nant, if  by  deed.  Mich.  41  &  42  Ellz.  a  B.:  Nowel 
T.  Smith,  Cro.  Ellz.  700. 

Wbere  adjoining  proprietors  are  required  by 
statute  each  to  keep  up  the  whole  of  a  partition 
fence,  and  they  agrree  that  each  shaU  keep  up  one 
balf,  an  action  of  trespass  will  not  lie  for  failure 
Inittbe  remedy  is  for  breach  of  contract  Moore 
▼.  Levert  U  Ala.  810. 

Where  under  the  statutes  of  Alabama  (Gay  Dig. 
211 1  each  adjoining  proprietor  is  bound  to  keep  the 
entire  dlTision  fence  in  repair,  neither  can  main- 
tain an  action  of  trespass  against  the  other  for 
images  consequent  upon  an  Insufficient  fence, 
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and  if  each  contracts  to  keep  up  half  and  fails,  an 
action  of  trespass  cannot  be  maintained.  Walker 
V.  Watrous,  8  Ala.  498, 42  Am.  Dec.  646. 

But  wben  parties  contract  to  keep  a  division 
fence  in  repair  and  to  arbitrate  damages,  on  the 
failure  of  one  party  to  recognize  the  contract,  an 
action  lies  for  trespass  of  stock.  Berry  v.  Carter, 
19  Kan.  13S. 

A  petition  for  damages  from  trespassing  stock, 
for  failure  of  contract  to  keep  fence  In  repair  may 
t>e  good  at  common  law  although  it  falls  to  state  a 
good  cause  of  action  under  the  statute.  Kneale  v* 
Price,  21  Mo.  App.  296. 

Where  the  lessee  for  live  years  agreed  to  plant 
and  grow  a  good  and  substantial  hedge  by  the  dose 
of  his  term,  this  does  not  mean  a  hedge  tbat  would 
turn  stock  but  ouly  that  he  would  plant  and  faith- 
fully cultivate  the  same.  Gilchrist  v.  Gilchrist,  76 
lU.  281. 

Under  a  contract  to  maintain  a  hedge  ^'untQ  the 
same  shall  besulBcient  to  turn  ordinary  stock  and 
such  as  is  contemplated  by  the  laws  of  Kansas  re- 
lating to  hedge  fences,*^  '^ordinary  stock"  means 
sucb  as  is  permitted  by  law  to  run  at  large.  Usher 
V.  Hiatt,  21  Kan.  548. 

This  note  Is  confined  to  one  rabjeot  of  '^sufficiency 
of  fences"  and  does  not  touch  the  kindred  questions 
as  to  duty  to  maintain  fences  either  for  division 
fences,  outside  fences,  or  railroad  fences. 

As  to  the  duty  to  fence  against  cattle  of  others* 
see  noU  to  Bulpit  v.  Matthews,  anU^  SSw 


no 
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the  right  in  this  state  to  permit  them  to  run 
at  large. 

In  order  to  obviate  any  misconoeption  of 
the  scope  of  this  opinion,  we  call  attention 
to  the  radical  distinction  between  this  case 
and  that  of  Dams  v.  Davis^  supra.  In  that 
case  the  defendant  drove  his  cattle  upon  the 
plaintilTs'  enclosed  land.  That  made  him  a 
willful  trespasser.  In  this  the  defendant 
corporation  merely  put  its  cattle  upon  its 
own  pasture,  and  they  passed  the  plaintiffs* 
fence  of  their  own  volition.    If  the  agents 


of  the  defendant  corporation  knew  that  their 
cattle  could  pass  through  the  plaintiffs*  en- 
closure, and  that  they  were  likely  to  com- 
municate disease  to  the  latter*8  cattle,  it  was 
negligence  on  its  part  not  to  confine  them, 
and  for  the  consequences  of  that  negligence 
it  would  be  liable. 

77ie  judgments  of  the  District  Court  and  of 
the  Court  of  OitfU  Appeals  aare  recersed^  and 
the  cause  remanded. 

Rehearing  denied. 
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Leonard  K  SCROGGIN,  Plff.  in  Err., 

V. 

John  w.  McClelland. 
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^1.   The  statnie  of  limitatloiiB  beerins  to 
ran  in  fbTor  of  the  drawer  of  a  check  at 

^Headnotes  by  Ibvinb,  0. 


the  latest  after  the  lapse  of  a  reasonable  time 
from  tbe  presentment  of  the  check. 
2.  The  courts  of  this  state  will  not  take 
Judicial  notice  of  the  law»  of  other  states* 
EEkd  in  the  absence  of  proof  such  laws  will  be  pre- 
sumed to  be  the  same  as  our  own. , 

(September  ao,  IHMI.) 

ERROR  to  the  District  Court  for  Nuckolls 
County  to  reWew  a  judgment  in  favor  of 


NOTB.— Staftt^es  of  Umitat/on  as  appHcable  to  hank 

checks* 

So  far  as  we  can  flod,  the  above  case  stands  alone 
Indeclanoff  that  the  statute  of  limitations  begrfns 
to  run  on  a  check  at  the  expiration  of  a  reasonable 
time  for  presentment,  although  surprisingly  few 
cases  which  have  In  any  way  decided  the  point  are 
discoverable. 

Indeed  Grant  on  Banking,  §  68,  published  in  1857, 
said:  ** Whether  tbe  plea  of  the  statute  of  limlta- 
tions  would  be  a  irood  answer  to  an  action  by  the 
payee  against  the  drawer  has  never  been  decided, 
but  it  seems  that  such  defense,  in  case  of  a  check, 
presented  more  than  six  years  after  delivery  to  the 
payee,  miffht  perhaps  be  taken  under  tl)e  plea  of 
the  statute.**  But  since  that  time  a  few  oases  have 
been  decided. 

In  First  Nat.  Bank  of  Newton  v.  Needham,  29 
Iowa,  Si49,  it  is  said  that  a  check  is  not  due  within 
the  meaninflr  of  the  statute  of  limitations  or  for 
other  purposes  until  demand  of  payment,  but  this 
was  by  way  of  argument  only  as  the  statute  of 
limitations  was  not  involved  in  the  case. 

Again  in  Cowing  v.  Altman,  71  N.  Y.  435,  S7  Am* 
Bep.  70,  it  is  said  that  the  statute  of  limitations  on 
a  check  runs  from  demand  of  payment,  but  this 
was  entirely  obiter  and  made  in  discussing  the 
queatlon  of  the  dishonor  of  the  check. 

So  in  BuU  V.  First  Nat.  Bank  of  Kasson,  128  U.  8. 
106, 81 L.  ed.  97,  in  deciding  that  a  bank  check  was 
not  overdue  so  as  to  subject  it  to  equities,  it  was 
■aid,  quoting  from  Merchants  Nat.  Bank  of  Boston 
T.  State  Nat.  Bank  of  Boston,  77  U.  S.  10  Wall.  604, 
19  L.  ed.  1008,  **that  it  is  not  due  until  payment  is 
demanded,  and  the  statute  of  limitations  runs  only 
from  that  time.**  But  in  neither  of  these  cases  was 
the  statute  of  limitations  involved. 

But  in  Re  Boyse.  L.  B.  83  Ch.  Div.  612,  66  L.  J.  Ch. 
185,  it  is  directly  decided  that  the  statute  of  limita- 
tions does  not  run  upon  a  check  until  presentment 
as  there  is  no  liability  on  the  pare  of  tbe  drawer 
until  that  time. 

On  the  other  hand,  where  a  check  was  remitted 
by  mail  in  March,  1878.  the  drawer  expecting  to 
negotiate  a  loan  to  meet  it  and  then  to  inform  the 
bolder,  but  as  he  died  shortly  afterwards  the  check 
never  was  presented  and  would  not  have  been  paid 
If  presented,  it  was  held  that  the  statute  of  .limita- 
tions began  to  run  when  a  letter  was  received  stat- 
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ing  that  the  loan  would  not  be  oompleied.    Re 
BetheU,  L.  R.  84  Ch.  Div.  661.  66  U  J.  Ch.  334. 

The  court  makes  a  distinction  between  those 
oases  where  time  runs  from  presentment  on  tbe 
ground  that  here  there  was  no  obligation  to  pre- 
sent the  check.  The  Act,  45  &  46  Vict.  chap.  61,  al- 
though not  governing  this  case,  is  accepted  as 
declaratory  of  the  prior  law— providing  that  pre- 
sentment must  be  in  a  reasonable  time  but  preeent- 
ment  may  be  dispensed  with  where  the  drawee  is 
not  bound  as  between  himself  and  drawer  to  ac- 
cept or  pay  the  bill,  and  the  drawer  has  no  reason 
to  believe  the  bill  will  be  paid. 

The  same  distinction  is  supported,  but  not  point- 
ed out,  in  Brush  v.  Barrett,  82  N.Y.  400.37  Am. 
Bep.  669,  affirmed,  Brush  v.  Barrett,  16  Hun,  409, 
which  decides  that  where  the  drawer  of  a  check  hac 
no  funds  in  bank  to  meet  the  same,  the  statute  of 
limitations  runs  from  the  date  of  the  check,  even 
if  the  check  was  not  presented,  as  such  a  check  is 
due  immediately  and  suit  may  be  maintaine<l 
against  the  drawer  without  demand  of  the  bank. 
Six  years  will  defeat  the  action  in  New  York. 

In  Culver  v.  Marks,  7  L.  R.  A.  489, 122  Ind.  554.  the 
doctrine  is  recognized  that  the  payee  may  at  once 
bring  suit  on  a  chec!c  if  the  drawer  has  no  funds 
on  deposit  to  meet  the  check.  But  the  case  is 
peculiarly  unsatisfactory  on  the  question  of  limita- 
tions, merely  holding  that  the  check  is  not  barred 
by  the  statute,  although  tbe  facts  were  that  it  was 
drawn  in  1809  or  1870  and  claim  filed  thereon  In  1885 
against  the  estate  of  the  maker  who  died  in  1884. 
We  understand  that  the  statute  applicable  to 
checks  made  the  limitation  period  ten  years  with 
eighteen  months  addition  in  case  of  the  debtor^ 
death,  so  that  it  is  not  easy  to  si'C  the  ground  of  the 
decision.  The  doctrine  recognized  in  the  case  that 
the  payee  might  sue  at  once  if  no  funds  were  on 
deposit,  would  seem  to  set  the  statute  in  motion 
from  that  date,  and  If  so  the  checks  would  seem  to 
have  been  barred.  But  there  w^s  In  tbe  case  the 
additional  facts  of  the  maker*8  promise  to  pay  tbe 
check  without  presentment  and  the  payee's 
promise  not  to  present  it.  What  effect  these  facts 
may  have  on  the  question  of  limitations  is  not 
stated,  but  they  are  discussed  only  as  excusing  pre- 
sentment. How  these  facts  can  be  regarded  as 
taking  the  case  out  of  the  rule  that  makes  the  cheo^- 
due  at  once  if  funds  are  not  ready  to  meet  It  and 
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plaiotiff  In  an  action  upon  a  check.    Bwtr^ed, 
The  facta  axe  stated  in  the  commissioner's 

opioioD. 
M€»gn,  John  M.  BaMii«  Robert  Ryan* 

ind  S.  A.  Searle  for  plaintift  in  error. 
Ur,  H.  W.  Short  for  defendant  in  error. 

Irvine*  (7.,  fled  the  following  opinion: 
The  defendant  in  error  sued  the  plaintiff  in 
error  in  the  district  coart  of  KuckoUs  county 
upon  a  check  drawn  by  plaintiff  in  error  to 
the  order  of  defendant  in  error  for  $746.22, 
DpoD  ScTOffgin  &  Son,  bankers,  Mt  Pulaski, 
111.,  and  dated  November  10,  1882.  He  al- 
leged presentment  and  dishonor  of  the  check 
Kovember  14,  1888.  The  suit  was  begun 
February  20,  1880.  The  plaintiff  in  error  in 
answer  plouled — First,  the  statute  of  limita- 
tions ;  second,  that  the  check  was  presented 
and  paid  at  or  about  the  day  of  its  date ;  third, 
matter  claimed  to  operate  in  estoppel,  which 
it  will  not  be  necessary  here  to  notice.  The 
reply  amounts  to  a  general  denial.  The  case 
was  tried  to  the  court,  a  jury  being  waived, 
and  there  was  a  general  finding  and  judgment 
for  the  defendant  in  error. 

One  of  the  errors  assigned,  and  the  only  one 
which  we  shall  notice,  is  that  the  court  erred 
in  not  finding  that  the  action  was  barred  by 
the  statute  of  limitations.    This  assignment 


raises  the  question  as  to  when  the  statute  be- 
gins to  run  upon  a  bank  check  in  an  action 
against  the  drawer  of  the  check.  A  check  is 
in  some  respects  analogous  to  a  bill  of  ex- 
changee, or  a  note  payable  on  demand.  On 
notes  payable  on  demand  the  statute  of  lim- 
itations has  been  held  to  run  from  the  dato 
of  the  note.  LiitU  v.  munt,  9  Pick.  488 ; 
Wenimn  v.  Mohawk  Ins.  Oo.  18  Wend.  267. 
Where  a  drawer  of  a  check  had  no  funds  to 
meet  it,  it  was  held  that  the  statute  begun  to 
run  from  the  date  of  the  check.  Brush  v. 
Barrett,  82  N.  T.  400,  87  Am.  Rep.  560.  It 
is  true  that  the  last  case  was  decided  upon  the 
theory  that,  inasmuch  as  the  drawer  had  no 
funds  in  the  bank  to  meet  the  check,  present- 
ment immediately  would  have  been  unavail- 
ing, and  a  cause  of  action,  therefore,  arose  in 
favor  of  the  payee  aa  soon  as  the  check  was 
given.  We  can  see,  too,  that  there  is  a  dis- 
tinction between  a  note  payable  on  demand 
and  a  check,  as  an  action  lies  at  once  against 
the  maker  of  a  demand  note  without  actual 
prior  demand.  IfcrUm  v.  Mlam,  2  Mecs.  & 
W.  461 ;  BurnhamY.  AUen,  1  Gray,  496 ;  J>/ew 
Eope  DeUvwa/re  Bridge  Oo,  y.  Firry ^  11  111. 
467,  52  Am.  Dec.  443.  Nevertheless  a  check 
is  not  designed  for  circulation,  but  for  imme- 
diate presentment.  First  Nai.  Bank  of  Wy- 
mare  v.  Miller  (Neb.)  66  N.  W.  Rep.  1064. 


make  a  demand  neoeesary  on  the  maker  before  a 
right  of  action  accrued,  we  do  not  clearly  see  as 
thej  would  seem  to  be  merely  a  waiver  of  pre* 
KDtment  which  was  in  this  case  already  walked  by 
hek  of  funds  on  deposit  makloK  the  check  due  at 
ODce.  It  l8  likely,  however,  that  some  facts  of  1m> 
portanoe  are  not  stated  In  the  opinion.  The  flndinff 
ibows  that  intereet  was  allowed  from  1878.  and  If 
there  was  some  fact  which  made  that  the  date  from 
vbich  the  statute  would  be^ln  to  run  the  decision 
would  be  perfectly  dear. 

In  Rogers  v.  Durant,  140  U.  8. 208^  86  L.  ed.  481,  It 
wu  held  that  a  bank  check  to  a  bill  of  exchancre 
vithin  the  terras  of  HI.  Stat.  1870. 8d  ed.  p.  480,  S0 17, 
18,  prescrtbina:  the  term  of  five  years  after  the  caos^ 
of  action  accrues,  and  not  thereafter,  as  the  time 
within  which  an  aotiOD  thereon  must  be  oom- 
Denced. 

In  this  case  It  does  not  appear  whether  the  cause 
of  action  accrued  from  the  date  of  the  instrument 
or  demand,  but  the  question  was  whether  a  oheck 
was  controlled  by  the  statute  of  limitations  as  to 
bills  of  exchange. 

Where  the  original  check  by  a  New  Orleans  bank 
OD  a  Pennsylvania  bank  was  lost,  but  a  duplicate 
vas  protested  for  nonpayment  eight  years  after 
date,  it  is  held  that  **checks  of  thto  kind  are  used 
for  purposes  of  immediate  circulation;  but  the  law 
ta  well  settled  that  they  must  be  presented  for  pay- 
ment within  a  reasonable  time,**  and  that  the  action 
wail  also  barred  under  La.  Civ.  Code,  0  8002,  in  five 
rears  from  the  time  when  the  check  was  payable. 
Barman  v.  aalborne,  1  La.  Ann.  842. 

Where  plaintiff  loaned  the  defendant  money  and 
Sare  his  check  for  the  amount,  which  check  was 
not  paid  by  the  plaintiflT^s  bankers  until  several  days 
ftfter,  but  defendant  had  obtained  credit  for  the 
nme  at  his  bank,  the  statute  of  limitation  in  an 
■ctton  by  plaintiff  against  the  defendant  for  that 
amount,  only  ran  from  the  time  of  the  payment  of 
tbe  check  by  p]alntlff*8  bankers,  and  not  from  the 
dateof  theoheok.    Garden  v.  Bruce,  L.  B.  8  a  P. 

nu. 

This  is  not  a  case  based  on  the  oheck  but  on-the 
receipt  of  the  money* 

82L.RA. 


Although  mere  laches  in  presentation  of  a  check 
to  not  within  the  subject  of  this  note,  It  will  be 
noticed  that  In  cases  of  laches  It  to  often  said  that 
no  delay  less  than  the  statutory  period  will  be  a 
bar  unless  by  Insolvency  or  other  change  of  dr- 
oumstances  the  situation  of  the  parties  has  been 
changed. 

In  First  Nat.  Bank  of  Tamaqua  v.  Shoemaker,  117 
Pa.  94,  an  amendment  to  change  a  suit  by  the  payee 
on  a  check  to  one  by  the  drawer  for  the  payee^s  use 
was  denied  after  the  statute  had  run  against  the 
drawer  although  the  suit  was  begun  by  the  payee 
before  the  statute  had  run. 

Where  a  bank  check  or  bill  of  exchange  was 
dated  March  8, 1882,  protested  18BS,  presentment  to 
drawers  for  payment  excused  by  condition  of  coun- 
try from  war,  Judgmetit  in  1800  was  given  against 
the  drawer  on  the  ground  that  a  holder  of  a  check 
need  not  present  the  same  after  insolirency  of  the 
drawee.  The  statute  of  limitation  does  not  appear 
to  have  been  pleaded.  Jaokson  Ins.  Co.  v.  Sturgea, 
12  Hetok.  880. 

Certified  cheek. 

The  holder  of  a  dheok  marked  *^good*^  stands  In 
the  same  position  towards  the  bank  as  the  original 
depositor,  and  the  statute  of  limitation  in  favor  of 
the  bank  does  not  run  until  payment  has  been  act- 
ually demanded  at  the  banking  house  and  refused. 
Oirard  Bank  v.  Bank  of  Pennsylvania  Twp.  80  Pa. 
02, 80  Am.  Dec  607.  ' 

In  thto  case  the  bank  had  acknowledged  that 
money  was  on  deposit  by  paying  a  duplicate  check 
and  taking  a  bond  of  indemnity  against  tbto  check 
outstanding,  which  wati  construed  to  suspend  the 
statute.  The  check  had  been  mislaid  and  suit  was 
sustained  although  demand  was  made  more  than 
seven  years  from  date. 

The  same  doctrine  that  a  certified  oheck  cannot 
be  dtobonored  by  lapse  of  time  alone  to  declared  in 
Tripp  V.  Curtenius,  86  Mich.  404, 24  Am.  Hep.  820,  al- 
though the  case  there  actually  presented  was  In  re- 
speot  to  a  certificate  of  deposit  L  T. 
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The  time  within  which  presentment  must  he 
made  is  quite  limited.  Ordinarily,  when  the 
payee  of  a  check  and  the  hank  upon  which 
It  is  drawn  are  in  the  same  town,  a  check 
mast  be  presented  before  the  close  of  banking 
hours  the  day  after  it  is  received  (see  cases 
-cited  in  note  to  Holmei  v.  Briggs,  17  Am. 
St.  Rep.  804)  ;  otherwise  it  should  be  for- 
warded for  presentment  the  day  after  it  is 
received  by  tbe  pavee,  and  presented  the  day 
after  it  is  received  by  the  agent  for  collection. 
Special  circumstances  may  excuse  a  greater 
delay,  but  no  excuse  is  pleaded  or  proved  for 
the  delay  in  this  case.  We  think  that  the 
statute  should  be  deemed  to  have  begun  to 
run  at  the  latest  upon  the  expiration  of  a  rea- 
sonable time  for  presenting  the  check,  and 
that  a  delay  for  over  six  years  would  com- 
plete the  bar  of  the  statute  beyond  all  ques- 
tion. 

It  !•  claimed  by  defendant  in  error  that 
<lelav  in  presenting  the  check  does  not  release 
the  drawer  unless  be  has  been  injured.  This 
is  the  rule  where  suit  is  brought  within  the 
period  of  limitation,  but  the  statute  in  all 
•cases  bars  relief.  The  statute  runs  in  favor 
of  the  drawer  as  well  as  others. 


It  is  also  claimed  that  the  drawer  has  during 
the  whole  period  resided  in  Illinois,  and  that 
the  statutory  period  there  is  ten  years.  This 
may  be  true,  but  it  is  neither  pleaded  Dor 
proved.  The  court  cannot  take  Judicial 
notice  of  the  law  of  another  state,  but,  in  the 
absence  of  proof,  it  will  be  presumed  to  be 
like  that  of  our  own.  Lard  v.  State,  17  Neb. 
526;  BaOey  v.  8laU  (Neb.)  65  N.  W.  Rep. 
241.  Presuming  the  law  of  Illinois  to  be  the 
same  as  our  own,  the  action  had  bc«n  barred 
by  the  laws  of  that  state  at  the  time  it  was 
commenced  here,  and  was  therefore  barred 
here.  Code  Civ.  Proc.  §  18;  Hower  v.  AulU 
man,  27  Neb.  251.  Aside  from  the  fall* 
ure  of  proof  upon  this  point,  the  pleadings 
entirely  failed  to  present  the  issue.  Upon 
the  face  of  the  petition  the  action  was  barred^ 
and  a  demurrer  would  have  lain. 

Reverud  and  remanded, 

Ryaiit  C,  concurs. 


an*  (7.,  hnvin/rbccnof  counsel  In  the 
case,  took  no  part  in  its  considf^rntion  or  de- 
cision. 
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ATTORNEY  GENERAL 

BOSTON  &  ALBANY  R.  CO. 

(.. Mass. ) 

1*  The  arttomey-gfeneral  can  properly 
Institute  proceedini^St  under  Stat.  1888, 
obap.  388.  to  require  a  railroad  oompaoy  to  issue 
mileage  tickets  and  reoeive  those  of  other  com- 
panies since  it  is  not  a  proceeding  in  equity,  but 
rather  a  petition  for  a  writ  of  mandamus  In  a 
matter  ooncemiag  the  public 

S.  A  statute  requiring^  railrcMid  eom- 
panies  to  issue  milea^  tickets  and  to 
receive  thoseof  other  roads  in  payment 
of  fkre.  without  providing  any  fund  for  their 
rpdemptlon,  or  making  them  a  lien  on  any  tangri- 
ble  property*  or  putting  any  limit  on  the  number 
of  them  which  may  be  Issued,  or  the  time  within 
which  they  must  be  used,  is  tmconstitutional,  as 
an  appropriation  of  individual  property  to  public 
use  without  the  owner^s  consent,  and  without 
legal  provision  for  a  reasonable  compensation 
therefor. 

(November  8, 1888.)  | 

EEPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of  the 
full  court  of  petitions  by  tbe  attorney- general 

NOTB.— The  great  practical  importance  of  the 
above  case  and  the  difiBoulty  of  the  questions  in- 
volved render  it  of  unusual  interest  The  ques- 
tions are  so  fully  discussed  in  the  opinions  of  the 
judges  that  no  attempt  to  annotate  them  will  be 
made^ 

22L.R.A. 


against  the  defendant  railroad  companfes  to 
compel  them  to  comply  with  the  Statute  of 
1892,  chap.  889,  requiring  them  to  issue  mile- 
age tickets  and  to  receive  those  of  other  roads 
In  payment  of  fare.    Dismissed, 

The  following  shows  the  form  of  the  peti- 
tion: 

**  Albert  E.  Pillsbury,  attorney -general,  in 
behalf  of  the  commonwealth,  informs  the 
court  that  the  Old  Colony  Railroad  Com  pan  j 
is  a  railroad  corporation  established  under  the 
laws  of  the  commonwealth,  and  operating  a 
railroad  therein;  and  that  it  is  required  by 
a  law  of  tbe  commonwealth,  being  chapter 
389  of  the  Acts  of  the  year  1892,  to  provide 
and  have  on  sale  for  twenty  dollars,  and  to 
sell  to  all  persons  applying  therefor,  mileage 
tickets  for  passenger  transportation  represent- 
ing one  thousand  miles:  and  to  redeem  all 
such  tickets,  or  any  part  thereof,  upon  pres- 
entation by  any  other  railroad  corporation; 
and  to  accept  and  receive  from  all  persons  for 
fare  and  passage  over  its  own  lines  all  such 
tickets  issued  by  kuj  other  railroad  corpora- 
tion operating  within  tbe  commonwealth,  as 
therein  prescribed.  The  defendant,  thoui^h 
duly  demanded,  willfully  and  wrongfully 
neglects  and  refuses  to  comply  in  any  par- 
ticular with  the  requirements  of  the  law  as 
herein  above  set  forth,  which  willful  and 
wrongful  neglect  and  refusal  has  continued 
from  the  taking  effect  of  the  law  until  the 
present  time,  and  declares  its  purpose  and  de- 
termination not  to  comply  therewith ;  which 
conduct  is  a  violation  of  the  law,  and  of  the 
public  right  thereunder,  for  which  there  is 
no  adequate  remedy  except  by  this  proceed- 
ing. Wherefore  the  informant  prays  that  the 
defendant  be  required  and  compelled,  by  writ 
of  mandamus  or  other  appropriate  process,  to 


See  also  36  L.  R.  A.  599;   40  L.    R.  A.  78. 


Atiobnst  Qbmkbkl  y.  Old  Colony  R.  Co, 
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provide  and  sell  such  mileage  tickets  to  all 
persons  applying  therefor,  and  to  redeem  all 
«ach  tickets,  or  any  part  thereof,  on  presenta- 
tion by  any  other  railroad  corporation,  and 
to  accept  and  receive  from  all  persons  for  fare 
sod  passage  upon  all  its  own  lines  all  such 
tickets  issued  by  any  other  railroad  corpora- 
tion operating  within  the  commonwealth, 
and  in  all  particulars  to  comply  with  the  re- 
quirements of  the  law  as  therein  set  forth, 
and  for  such  other  orders  in  the  premises  as 
justice  may  require. " 

Mr.  A,  £.  Pillsbnryt  Aity-Gen.,  for  peti- 
tioner: 

This  statute  is  constitutional,  either  (1)  as 
aref^ulation  of  the  public  business  in  which  the 
defendants  are  ep caged  under  a  public  fran- 
chise, by  yiixue  of  Pub.  Stat.,  chap.  113.  §  180, 
«r  in  the  exercise  of  the  general  powers  of  the 
legislature;  or  (2)  as  a  condition  imposed  upon 
the  further  exercise  of  the  franchise,  which  is 
subject  to  amendment  or  repeal  at  the  will  of 
the  legislature  under  the  reservation  of  Pub. 
6tat,  chap.  105,  §  8,  originally  8tat.  1880, 
chap.  81:  or  (8)  as  an  ar>e^dment  of  the  char- 
ier under  this  reserved  powei 

The  power  of  the  legislature  to  regulate  rail- 
foad  tariffs  within  reasonable  limits  is  settled. 

Pub.  Stat.  chap.  112,  §  ISO;  Boston  <fc  W.  B. 
Corp.  V.  Western  R.  Corp,  14  Gray.  253;  Parker 
r  Metropolitan  R.  Co.  109  Mass.  506.  See  also 
Chieapo  d  N.  TF.  R.  Co.  i.  FuUer,  84  U.  8. 
17  Wall.  560.  21  L.  ed.  710:  Munn  v.  JUinoii, 
W  U.  S.  118,  24  L.  ed.  77  U  ^ta.;  JStone  v. 
Farmrt  Loan  <&  T.  Oft.  116  U.  B.  807.  29  L. 
ed.  686,  and  cases  cited;  Dowy.  Beide^man, 
125  U.  S.  680,  690,  81  L.  ed.  841,  844;  Chicago 
d  0.  T.  R.  Co.  v.  Wellman,  143  U.  B.  889.  86 
L.  ed.  176,  and  cases  cited;  JBudd  v.  New  Fork, 
143  U.  8.  517,  86  L.  ed.  247;  Cooley.  Const, 
lim.  6th  ed.  786.  note  S;  People  v.  Boston  d: 
A.  R.  Co.  70  N.  Y.  569. 

The  only  limitation  upon  this  power  is  that 
It  shall  not  require  service  without  reward,  or 
amoiint  to  the  taking  or  destruction  of  proper- 
ty without  compensation. 

Georgia  R.  d  Bkg.  Co.  t.  Smith,  128  U.  S. 
174.  32  L.  ed.  877.  and  cases  cited. 

It  is  pcMssible  that  the  operation  of  the  act 
may  require  the  defendant  to  transport  a  pas- 
ie&ger  on  presentation  of  a  ticket  which  the 
corporation  issuing  it  will  not  redeem  on  de- 
mand. This,  however,  is  not  to  be  assumed, 
aod  the  constitutionality  of  the  statute  is  not 
aecessarily  to  be  tested  by  the  most  extreme 
<3tse  which  can  possibly  arise  under  it. 

Cm.  V.  Plaisted,  2  L.  R  A.  142,  148  Mass. 
«75. 

The  court  will  presume  that  the  legislature 
made  proper  inquiry  into  the  circumstances, 
and  that  the  act  is  capable  of  operating  with- 
out any  such  consequences;  and  this  presump- 
tion stands  unless  and  until  the  contrary  ap- 
pears. 

See  DoiD  v.  Beiddman,  supra;  Cooley,  Ck>nst 
Lim.  6th  ed.  220. 

The  act  provides  a  sufficient  compensation 
f<>r  the  defendant  for  all  transportation  which 
^  perforins  on  tickets  of  other  roads.  The 
^tute  need  not  put  the  money  into  the  de- 
fendant's hands.    Even  in  the  talking  of  prOp- 
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erly  by  eminent  domain,  the  legislature  need 
not  go  so  far  as  til  at. 

Fitefiburg  R  Co.  v.  Grand  Junction  R  <fe2>. 
Co.  4  Allen,  198;  Metropolitan  R.  Co.  v. 
Quincy  R.  Co.  12  Allen,  262;  Boston  d:  W.  R. 
Corp.  V.  Western  R.  Corp,  supra;  Lexington  <ft 
W.  C.  R  Co.  V.  Fitchburg  R.  Co.  14  Gray,  266; 
Worcester  v.  Norwich  i  W.  R.  Co.  109  Mass, 
108;  Metropolitan  R.  Co.  v.  Highland  Street  R, 
Co.  118  Mass.  290;  Worcester  <fc  JV.  R.  Co.  v. 
Railroad  Comrs.  Id.  561,  568;  Cambridge  JSL 
Co.  v.  CharUs  River  Street  K  Co,  189  Mass. 
454. 

There  is  no  interference  with  the  defend  an  tsT 
right  to  acquire,  possess,  and  protect  property. 
This  act  does  not  amount  to  a  taking  or  de- 
struction of  the  defendants'  property.  And 
even  as  to  this,  the  legislature  has  a  larger 
power  over  this  artificial  creature  of  its  own 
than  over  the  private  citizen. 

Cooley,  Const.  Lim.  646.  647,  and  cases  cited 
in  note;  CaUender  v.  Marsh,  1  Pick.  418,  480; 
Fitchburg  R.  Co,  v.  Grand  Junction  R.  d  D, 
Co.  supra;  Com,  v.  Eastern  R.  Co.  108  Mass. 
264,  4  Am.  Rep.  555;  Cambridge  v.  Railroad 
Comrs.  153  Mass.  161,  and  cases  cited. 

There  is  no  constitutional  or  other  legal  ob> 
lection  against  "class  legislation."  The  leg- 
islature is  constant]  v  legislating  for  and  upon 
classes,  and  rightfully. 

Minneapolis  d  St.  L,  R.  Co.  v.  Beckwith,  129 
U.  S.  26,  82  L.  ed.  585,  and  cases  cited;  I/etcitt 
V.  Charier,  16  Pick.  853;  Davis  v.  State,  8  Lea, 
876;  Missouri  Pae,  R.  Co.  v.  Maekey,  88  Kan. 
298;  McAunich  v.  Mismnppi  d  M.  R.  Co.  2Q 
Iowa,  338.  843;  Cooley,  Const.  Lim.  479.  480. 

The  legislature  is  not  required  to  deal  with 
all  railroad  corporations  alike,  and  they  can- 
not complain  of  legislative  discrimiuation 
among  them. 

Re  Northampton,  158  Mass.  299,  and  cases 
cited;  Chicago,  B.  dt  Q.  R.  Co.  v.  Iowa,  94  U. 
8.  155,  24  L.  ed.  94;  Dow  v.  Beidelman,  13(1 
U.  8.  680,  691,  81  L.  ed.  841,  844;  State  v.  /;*- 
diana  d  L  S,  R.  Co.  IB  L.  R.  A.  502,  183 
Ind.  69. 

If  the  act  is  to  be  regarded  as  an  amendment 
of  the  defendants'  charters,  it  is  within  the 
power  of  the  legislature,  without  the  conf:ent 
or  other  action  of  the  stockholders.  And  if  it 
is,  in  any  view,  within  the  power  of  the  legis- 
lature, it  does  not  depend  upon  the  consent  of 
the  stockholders.  Tbeir  consent  would  be  of 
no  more  effect,  if  of  any,  than  the  consent 
of  the  corporation,  and  this  is  unnecessary. 

Worcester  v.  Norwich  d  W.  R  Co.  supra. 

This  statute  is  not  in  conflict  with  the  legal 
tender  clause  of  the  Constitution  of  the  United 
States.  This  act  does  not  attempt,  and  baa  no 
effect  to  establish  a  legal  tender  currency. 

2  Stoiy,  Const,  g^  1354-1372;  6  Madison 
Papers.  Constitutional  Debates,  pp.  181,  881, 
484,  561;  1  Elliott,  Constitutional  Debates,  pp. 
270, 271 ;  Oqdenv.  Saunders,  25  U.  8. 12  Wheat. 
214,  266.  6  L.  ed.  606.  624;  Briscoe  v.  Bank  of 
Kentucky,  86  U.  S.  11  Pet.  811,  9  L.  ed.  780; 
Darrington  v  Branch  Batik  of  Alabama,  54  U. 
8.  18  How.  12,  14  L.  ed.  80;  Virginia  Counom 
Cases,  114  U.  8.  270. 283, 29  L.  ed.  185,  190. 

The  statute  does  not  impair  or  affect  the  ol> 
ligation  of  contracts.  The  only  contract  to  b« 
affected,  if  any,  is  the  defendant's  charter; 
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«ik)  it  is  settled  tbat  sucb  legislation  is  Dot 
IV  i  I  bin  ibis  constiiutional  probibitioD. 

Miefihurg  H,  Co.  v.  Grand  Junction  R.  &.  7). 
Co.  and  Com.  y.  Eastern  R.  Co,  supra;  'Tom- 
linson  v.  Jemip,  83  U.  S.  15  Wall.  454.  21  L. 
ed.  204;  Biiggles  v.  Illinois,  108  U.  8.  526,  27 
L.  cd.  812;  Soring  Valley  Water  Works  v. 
BchotiUr,  110  U.  8.  847,  28  L.  ed.  173;  Stone  v. 
Farmers  Loan  d  T.  Co,  116  U.  8.  807. 825, 3X1. 
2«  li.  ed.  636.  642,  644;  Blake  v.  Winona  d  St. 
P.  R,  Co,  19  Minn.  418, 18  Am.  Rep.  846;  Sioux 
City  Street  It  Co,  v.  Sioux  aty,  138  U.  8.  98, 
84  L.  ed.  898;  Louisville  Water  Co,  v.  Clark, 
148  U.  8.  14,  86  L.  ed.  58,  and  cases  cited. 

Tbe*  act  is  not,  in  intention,  operation,  or 
effect,  a  regulation  of  interstate  commerce. 

Stone  V.  Farmers  Loan  di  T,  Co.  supra; 
'Wabash,  8t.  L.  &  P.  R  Co,  v.  lUinois,  118  U. 
B.  557,  80  L.  ed.  244;  Dow  v.  Beideiman,  125 
U.  8.  689,  81  L.  ed.  843;  Hardy  v.  Atchison, 
T.  iSb  S,  F.  R.  Co.  82  Kan.  698;  Stanley  v. 
Wabas7i,  St.  L.  d  P.  R.  Co.  8  L.  R.  A.  549,  3 
Inters.  Com.  Rep.  176,  100  Mo:  435:  Bvdd  v. 
Acu>  York,  143  U.  S.  517, 545, 36  L.  ed.  247,  256; 
Com.  V.  llousatonic  R.  Co.  143  Mass.  264;  Chi- 
cago d  N,  W.  R.  Co.  V.  Fuller,  84  U.  8.  17 
Wall.  560.  21  L.  ed.  710;  Munn  v.  Illinois,  94 
U.  8.  118.  24  L.  ed.  77  et  seq,;  Louisville,  N. 
O.  d  T.  R.  Co.  V.  Mississim,  133  U.  S.  587. 
691,  33  L.  ed.  784,  785;  Interstate  Commerce 
Act,  §  1,  24  U.  8.  Stat,  at  L.  cbap.  104,  p.  879. 

If  tbe  re^rulation  of  local  rates,  eta,  does 
affect  interstate  transportation,  tbis  does  not 
necessarily  amount  to  tbe  regulation  of  inter* 
.state  commerce,  in  the  conslitulional  sense. 
Stale  legislation  may  affect  interstate  com- 
merce in  various  ways  witbout  amounting  to 
un(on55tituiional  regulation  of  commerce. 

Sherlock  v.  Ailing,  93  U.  8.  99,  103,  23  L. 
ed.  819,  820;  Bobbins  v.  Shelby  Count?/  T>ir. 
Dist.  120  U.  8.  489.  492,  493,  30  L.  ed.  694-000; 
Crutcher  v.  Kentucky,  141  U.  8.  61,  36  L.  ed. 
654,  and  cases  cited. 

Tbe  act  does  not  work  a  deprivation  of 
property  without  due  process  of  law. 

Munn  V.  Illinois,  supra;  Davidson  v.  Hew 
OrUans,  96  U.  8.  97,  104,  24  L.  ed.  616,  619; 
Stone  V.  Farmers  Ix>an  d  T.  Co.  supra;  Doto 
V.  Beidelmnn,  125  U.  8.  6b0,  31  L.  ed.  841; 
Minneawlie  d  St.  L.  R.  Co.  v.  Brckirith,  U9 
XJ.  8.  26.  33  L.  ed.  585,  and  cases  cited;  Budd 
V.  Keio  York,  supra. 

The  legislature  having  power  over  the  rates, 
It  does  not  matter  \\herber  a  change  of  rates 
within  the  power  reduces  tbe  rates  or  tbe  earn- 
ings or  not. 

Ch  leant,  d  G,  T.  R,  Go,  t.  Wellman,  143  U. 
8.  3:J9.  Mi)  86  L.  e('   176,  179. 

There  is  no  provision  of  tbe  Old  Colony 
Company's  charter,  or  of  the  general  laws, 
which  stands  in  the  way  of  this  requirement, 
or  confines  tbe  legislature  to  any  particular 
method  of  revising  or  altering  its  rates.  The 
whole  subject  is  within  the  legislative  control, 
tinder  the  reserved  power  to  alter  and  amend 
charters. 

Parker  r.  Metropolitan  R.  Co.  109  Mass.  506, 
and  cases  cited  at  p.  50S;  Georgia  It  d  Bkq. 
Co.  T.  Smith,  128  U.  8.  174, 182,  32  L.  ed.  37*7, 
881. 

All  its  charters  were  crantod  after  the  pn«s- 
iner  of  Stat.  ls:^0.  chap.  81  (March  11,  1831), 
reserving  to  tbe  legislature  a  power  to  amend, 
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alter,  or  repeal  at  pleasure  all  acts  of  incorpo- 
ration which  should  be  aftei  wards  passed,  a» 
if  each  contained  an  express  provision  to  tbat 
effect. 

Roxburyy,  Boston  d  P.  R,  Corp.  9  Cash.  424. 
Bee  also  Com,  v.  Fastern  JR.  Co.  103  M&S9^ 
257;  Metropolitan  R,  Co.  v.  DigJiland  Street  B^ 
Co.  118  Mass.  293;  Eolyoke  Water  Power  Co^ 
V.  Lyman,  82  U.  8.  15  Wall.  500,  21  L.  ed.  133; 
Sinking  Fund  Cases,  99  U.  8.  720,  25  L.  ed. 
601;  Louisville  Water  Co.  v.  Qark,  143  U.  S. 
18,  36  L.  ed.  58;  Union  Pass,  R  Co,  v.  P/iila- 
dclphia,  101  U.  8.  539,  25  L.  ed.  914;  Close  v. 
Glenwood  Cemetery,  107  U.  8.  476,  27  L.  ed.  412L 

The  act  fixes  the  rate;  and  it  seems  that  ia 
such  a  case  the  reasonableness  of  tbe  rate  is  not 
a  judicial  question  and  is  n(»t  open  to  revision, 
by  the  court. 

Budd  V.  New  York,  supra. 

Mr.  J.  H.  Benton,  Jr.,  for  defendant  the 
Old  Colony  R  Co. : 

This  act  contains  no  provision  giving  the 
court  equity  jurisdiction  to  enforce  its  pro- 
visions, as  is  usually  the  case  in  statutes  re- 
quiring action  by  railroad  corporations. 

See  Pub.  Stat.  cbap.  112,  ^§  136,  162;  Law» 
ir90,  chap.  428,  ^  8. 

This  act  assumes: 

1.  To  reduce  the  fares  and  toUs  of  the  re- 
spondent for  passenger  transportation  and  it» 
earnings  therefrom  "contrary  to  the  provision* 
of  its  charter." 

2.  To  reduce  the  fares  and  tolls  of  tbe  re- 
spondent for  passenger  service  and  its  earnings 
therefrom,  and  to  fix  an  arbitrary  rate  at  which 
it  shall  perform  such  service  and  also  to  exclude 
any  inquiry  in  the  courts,  i.  e.  by  due  process 
of  law  as  to  whether  such  rate  is  reasonable 
compensation  for  the  service  required  to  be 
performed. 

3.  To  require  the  respondent  to  perform  such 
service  at  the  rate  fixed  by  the  act  and  to  re- 
ceive in  payment  of  tbe  debts  thereby  incurred 
by  the  person.^  served,  the  contracts  of  other 
companies  to  perform  similar  service  upon  their 
lines,  i.  e,  to  pertorra  such  service  not  for 
money  but  upon  the  credit  of  all  other  com- 
panies in  the  commonwealth  whether  respon- 
sible or  irresponsible. 

4.  To  substnntially  affect  the  rates  for  and 
the  conduct  of  interstate  transportation  on  the 
respondent's  road  which  is  a  connecting  and 
continuous  line  of  interstate  transportation  and 
travel. 

5.  To  require  the  respondent  and  such  other 
railroad  companies  operating  in  the  state  as  tbe 
railroad  commissioners  may  not  exclude  or  ex- 
empt from  tbe  provision  of  the  act  and  no 
others  to  obey  it. 

The  act  iutpairs  the  obligation  of  the  con- 
tract as  to  fares  and  tolls  contained  in  tbe 
charters  of  the  respondents,  and  is  therefort  ia 
conflidt  with  tbe  Constitution  of  the  United 
Stat<'8. 

The  legislature  put  into  the  charter  a  specific 
provision  that  it  would  not  reduce  the  tolls  be- 
low a  certain  point  and  in  a  certain  manner. 

What  was  that  but  an  agreement  by  the  leg- 
islature that  notwithstanding  the"  existence  of 
the  general  power  to  alter,  amend,  or  repeal,  it 
would  exercise  that  power  in  respect  to  tbe 
right  or  franchise  to  take  tolls  only  in  a  ccrtaii^ 
way,  and  within  a  certain  limit? 
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'*It  did  not  meao  tbat  the  legislature  will  not 
titer  or  reduce  the  tolls  so  as  to  produce  less 
tLao  tea  per  ceut  per  anoum  upou  the  cost  of 
making  the  road,  unless  it  shall  hereafter 
choose  to  do  so." 

Detroit  ▼.  Detroit  d  H.  PI  Eoad  Od.  48  Mich. 
140. 

The  franchise  to  take  tolls  has  always  been 
treated  as  property  in  this  commonwealth. 

IngoUs  Y.  Baker,  18  Allen,  449;  East  Boston 
Freight  B,  Co,  v.  Bybbard,  10  Allen,  459,  note. 
See  also  People  v.  O'Brien,  2  L.  R.  A.  255,  111 
N.  Y.  1;  Sixth  Ate,  B.  Co.  v.  Kerr,  72  N.  Y. 
Si?0;  People  v.  Stvrtecant,  9  N.  Y.  268,  59  Am. 
Dec.  536:  New  York  v.  Second  Ate.  B,  Co,  32 
N.  Y.  261;  People  v.  Brooklyn,  F.  &  C.  1.  B. 
Co.  89  N.  Y.  75;  New  Orleans,  S.  K  d  L.  R. 
On.  V.  Delamare,  114  U.  S.  501.  29  L.  ed.  244; 
Memphis  dk  L.  B.  R.  Co.  v.  Berry,  112  U.  8. 
609,  619,  28  L.  ed.  887.  841;  Mumma  v.  Poto- 
mac Co.  33  U.  8.  8  Pet.  281,  8  L.  ed.  945; 
ritieher  v.  Peek,  10  U.  8.  6  Crunch,  87,  135.  3 
L.  ed.  162.  177;  Conway  v.  Taylor,  66  U.  S.  1 
Black,  603,  6S2.  17  L.  ed.  191.  202;  Sinking 
Fnmi  CoJifS,  99  U.  8.  700,  748,  25  L.  ed.  496, 
512;  Bdroit  v.  Detroit  db  H.  PI,  Road  Co.  43 
Micb.  140. 

In  Boston  db  L.  R.  Corp.  v.  Salem  dt  L.  R, 
G'..  2  Gniy,  1.  the  provision  in  the  charter  of 
the  plaintiff  corporation  tbat  the  legislature 
would  not  for  twenty  years  authorize  another 
railroad  between  Boston  and  Lowell  was  held 
by  thw  court  to  be  property. 

'Why  is  not  the  provision  of  the  respondent 
tbat  its  tolls  shall  not  be  reduced  below  ten  per 
ctnt  as  much  property? 

That  this  provision  of  the  charters  and  the 
pc'iK-ral  law  was  understood  to  secure  to  rail 
road  corporations  the  power  of  regulating  their 
own  tolls,  subject  only  to  the  condition  ex- 
pre"i>ed  in  the  charter,  that  the  lefi:islalure 
Diiirht  reduce  and  regulate  them  within  the 
linJts  of  a  10  per  cent  Income,  appears  from 
Vermont  <fe  M,  B.  Co,  v,  Fitehburg  R,  Co.  9 
Ciisb.  369. 

See  also  Fitehburg  B,  Oo,  t.  Qage,  12  Gray, 
8i»3. 

The  question  is  simply  whether  the  legisla- 
ture, under  a  prior  reserved  right  to  amend, 
can  take  away  from  the  corporation  that  which 
by  the  subsequent  grant  it  expressly  agreed  it 
would  not. 

No  case  bas  ever  held  the  affirmative. 

See  Boxbuj-y  v.  Boston  dk  P.  B.  Corp.  6  Gush. 
424:  Com.  v.  Essex.  Co,  18  Gray,  239;  Fiteh- 
burg B,  Co,  v.  Qrand  thtnction  B,  db  D.  Co.  4. 
Allen,  198;  Com,  v.  Eastern  B.  Co.  103  Mass. 
254:  Inland  Fisheries  Comrs.  v.  Eolyoke  Water 
Power  Co,  104  Mass.  446,  6  Am.  Rep.  247; 
Worcester  v.  Norwich  dk  W.  B,  Co,  109  Mass. 
Ifi3;  Parker  v.  Metfopolitan  R  Co,  109  Mass. 
606;  Metropolitan  R,  Co,  v.  Highland  Street  R. 
Co.  118  Mass.  290;  Thornton  v.  Marginal 
Fnight  R.  Co.  123  Mass.  82. 

As  by  the  acts  of  the  corporation  under  the 
charter  the  contract  of  the  commonwealth  that 
it  would  not  revise  or  reduce  tolls  except  as  In 
the  charter  specifically  provided  had  become 
executed,  the  right  of  the  corporation  to  take 
toll  as  in  the  charter  provided  had  become 
vested,  and  it  could  not  be  and  was  not  intend- 
ed to  be  taken  away  by  the  Act  of  1874,  which 
did  not  assume  to  repeal  the  charter  or  to  make 
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compensation  for   taking  away  the  grant  of 
tolls  therein  contained. 

Watupfxi  Reservoir  Co,  v.  Fall  Biver,  1  L. 
U.  A.  466,  147  Mass.  648. 

There  is  no  difference  between  an  act  which 
applies  to  all  persons  except  those  who  may  be 
excluded  from  its  operation,  and  an  act  which 
applies  only  to  such  persons  as  may  be  included 
within  its  operation.  In  either  case  tbe  act  is 
not,  when  it  leaves  the  legislature,  a  completed 
act  as  to  all  persons  to  whom  it  applies,  which 
is  necessary  to  make  it  a  valid  exercise  of  the 
legislative  power. 

Ex  parte  Wall,  48  Gal.  279, 17  Am.  Rep.  425. 

TbLs  act  Is  special  as  much  as  an  act  applica- 
ble only  to  the  respondent  corporation  nlone, 
or  to  it,  and  to  a  portion  of  the  other  railroad 
corporations. 

The  act  is  in  violation  of  the  14th  Amend- 
ment of  the  Gonslitution  of  the  United  States 
nnd  also  of  the  constitution  of  the  common- 
wealth. 

It  assumes  to  deprive  the  respondent  of  its 
property  without  compensation  and  without 
due  process  of  law. 

If  tbe  rate  fixed  bv  the  legislature  is  not  a 
rensonablc  rate,  or  if  tbe  question  whether  it  is 
a  rensouable  rate  cannot  under  tbe  act  of  the 
legislature  l)e  inquired  into,  the  act  violates 
these  provisions  of  tbe  constitution. 

An  act  which  deprives  a  carrier  of  a  reason- 
able rate  of  compensation  for  service  per- 
formed takes  its  property  as  much  as  one 
which  deprives  it  of  its  real  estate. 

Chicaqo,  M.  db  Si,  P,  B.  Co.  v.  Minnesota, 
134  U.  S.  418,  83  L.  ed.  970;  Chicago  dk  G.  T, 
R.  Co.  V.  Wdlman,  143  U.  8.  839, 36  L.  ed.  176; 
Stone  V.  Furiacrs  Loan  dk  T.  Co,  116  U.  S.  307, 
29  L.  ed.  636. 

If.  therefore,  the  Act  of  1892  excludes  in- 
quiry as  to  whether  the  rate  fixed  by  it: for 
passencer  transportation  is  a  reduction  of  the 
rates  fixed  by  the  directors  and  of  the  earnings 
of  the  respondent  therefrom,  ».  e,,  an  inquiry 
as  to  whether  the  rate  fixed  by  it  is  a  reason- 
able rate,  the  act  is  plainlv  invalid. 

MercantlU  Trvst  Co.  v.  Texas  dk  P.  B.  Co,  61 
Fed.  Rep.  529. 

The  act  is  not  valid  in  this  aspect  as  an  exer- 
cise of  the  reserved  power  to  alter,  amend,  or 
repeal  the  respondents*  charter. 

The  reserved  power  to  amend  charters  does 
not  authorize  any  act  which  deprives  the  com- 
pany of  its  property. 

.Detroit  v.  Dtiroit  <fi  U.  PI,  Road  Co.  43  Mich. 
140. 

The  riglit  to  own  and  operate  a  railroad 
necessarily  implies  the  right  to  charge  a  rea 
son  able  compensation  for  its  use  or  for  services 
performed  by  its  use.  No  special  grant  of  that 
rifiht  is  necessary.  Such  a  riirht  would  be  im- 
plied from  the  rest  of  the  charter  if  it  was  not 
specifically  given. 

Railroad  Commimon  Cases,  116  U.  8.  807, 
329,  29  L.  ed.  636,  643. 

The  act  is  invalid  as  a  regulation  of  inter 
state  commerce. 

Hall  V.  De  Cvir.  95  U.  8.  485,  24  L.  ed.  547; 
Wabash,  St.  L,  dkP.  R.  Co,  v.  Illinois,  118  U.  S. 
557,  30  L.  ed.  244;  Louisville,  N.  0.  dk  T,  B. 
Co  V.  Mississippi,  133  U.  8.  587.  83  L.  ed.  784. 

There  is  no  case  where  a  state  statute,  the 
requirements  of  which  substantially  affect  the 
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rates  upon  and  the  conduct  of  iotcrstate  trans- 
portation over  the  same  line,  has  been  sustained. 

Smith  T.  Alabama,  124  U.  S.  465.  81  L.  ed. 
608;  Nashville,  G.  dB  St.  L.  R.  Co.  v.  Alabama, 
128  U.  S.  96,  82  L.  ed.  852;  FieHen  y.  Shelby 
County  Tax,  Diet.  145  U.  8.  1.  86  L.  ed.  601. 

The  act  is  in  violation  of  the  provision  of 
the  United  States  constitution  that  ''no  state 
shall  make  anything  but  gold  and  silver  coin 
a  tender  in  payment  of  debts." 

It  makes  the  obligation  of  one  carrier  a  tend- 
er to  another  in  payment  of  the  debt  due  to 
it  from  a  passenger  for  transportation. 

The  performance  of  transportation  by  a  car- 
rier creates  a  debt  from  the  person  transported 
to  the  carrier,  and  it  is  not  competent  for  the 
legislature  to  provide  that  that  debt  can  be  dis- 
charged by  the  tender  of  the  obligation  of  an- 
other carrier  to  perform  similar  service. 

The  legislature  has  just  as  much  power  to 
require  that  the  cars  and  engines  of  the  rail- 
road itself  shall  be  absolutely  given  for  a  prom- 
ise or  obligation  to  pay,  as  it  has  to  require  that 
the  use  of  them,  or  the  service  performed  by 
such  use  shall  be  given  for  such  a  promise  or 
obligation. 

It  is  only  the  use  of  the  cars  and  engines 
which  makes  them  valuable.  The  right  to  use 
and  to  receive  compensation  for  use  of  any- 
thing is  all  that  really  makes  it  property. 

Wynehamer  v.  People,  18  N.  Y.  878;  2  Aus- 
tin, Jurisprudence,  8d  ed.  817,  818;  Eaton  v. 
Boston,  a  <fe  M.  R  61  N.  H.  504,  12  Am. 
Rep.  147;  Thompson  v.  Androscoggin  River 
Imp.  Co.  54  N.  H.  545. 

The  act  is  invalid  as  an  absolute  delegation 
of  legislative  power  to  the  railroad  commis- 
sioners. 

Gooley,  Const.  Lim.  6th  ed.  p.  187,  and  ci- 
tations. 

'*It  may  be  that  what  the  Legislature  of  1870 
proposed  to  accomplish  would  in  itself  work 
no  hardship  to  respondent,  and  would  be  highly 
desirable  to  the  city,  but  the  principle  violated 
Is  the  fundamental  principle  that  underlies  all 

}>roperty,  and  the  first  successful  Inroad  upon 
t  that  obtains  judicial  sanction  may  be  a  prece- 
dent that  shall  let  in  innumerable  evils.  Courts 
must  look  beyond  the  particular  case  to  the 
governing  principle,  and  be  governed  by  that 
regardless  of  temporary  and  special  inconven- 
iences." 

Detroit  v.  Detroit  A  H.  Fl,  Road  Co.  48  Mich. 
140,  149. 

Field,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

The  brief  for  the  Old  Colony  Railroad  Com- 
pany raises  the  questions  whether  the  at- 
torney-general has  any  right  to  bring  the  in- 
formations, and  whether  the  court  has  any 
Jurisdiction  over  the  proceedings.  It  is  said 
that  Stat.  1892,  chap.  889,  does  not  ^ive  the 
court  equity  jurisdiction  to  enforce  its  pro- 
Tisions,  but  we  do  not  regard  these  informa- 
tions as  informations  in  equity.  They  are 
rather  petitions  for  a  writ  of  mandamus.  8ec 
Pub.  8tat.  chap.  186,  §  18.  It  concerns  the 
public,  or  an  indefinite  portion  of  the  public, 
whether  railroad  corporations  not  exempted 
or  excluded  by  the  railroad  commissioners 
shall  obey  Stat.  1892.  chap.  889,  and  there- 
fore we  think  that  the  attorney-general  as  rep- 
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resenting  the  public  can  properly  institute 
these  proceedings.  Atty-  den,  v.  'Boston^  123 
Mass.  460. 

At  the  hearing  of  the  petition  against  the 
Old  Colony  Railroad  Company  the  presiding 
justice  excluded  evidence  against  its  objec- 
tion "tending  to  prove  the  allegation  of  fact 
in  the  third,  seventh,  and  eighth  paragraphs 
of  its  answer. "  These  paragraphs  are  as  fol- 
lows: ** Third.  The  railrofuis  thus  operated 
by  it  [tlie  defendant!  are  in  the  states  of  Mas- 
sachusetts and  Rhode  Island,  and  form  con- 
necting and  continuous  lines  of  interstate 
transportation  and  travel,  and  the  regulation 
of  the  rates  for  and  the  conduct  of  passenger 
transportation  thereon  in  this  state  substan- 
tially affect  the  rates  for  and  the  conduct 
of  said  interstate  transportation  thereon." 
**  Seventh.  It  says  that  there  are  railroad  cor- 
porations operating  railroads  in  the  common- 
wealth that  are  not  pecuniarily  responsible 
for  the  redemption  and  payment  of  tickets 
which  may  be  issued  by  them  under  chapter 
389  of  the  Acts  of  the  year  1892.  Eighth. 
It  says  that  chapter  889  of-  the  Acts  of  the 
year  1892,  referred  to  in  said  information,  is 
a  reduction  of  its  fares  and  tolls  for  passenger 
transportation  established  by  its  directors, 
and  of  its  earnings  therefrom^  contrary  to  the 
provisions  of  its  charter,  and  is  not  a  revision 
or  alteration  of  its  fares  and  tolls  in  the  man- 
ner prescribed  thereby,  or  by  the  general  law 
relating  to  railroad  corporations.^ 

Stat.  1892,  chap.  889,  can,  we  think,  be 
construed  as  relating  only  to  fares  for  the 
transportation  of  passengers  from  one  point  to 
another  within  the  commonwealth  ;  and  if, 
under  the  existing  regulations  of  the  railroad 
company,  there  may  be  some  difQculty  in  ap- 
plying the  law  when  a  passenger  intends  to 
proceed  from  or  to  a  point  within  the  com- 
monwealth to  or  from  a  point  outside  of  the 
commonwealth^  we  do  not  see  that  this  dif- 
ficulty is  inherent  in  the  subject,  or  that  by 
proper  regulations  the  fares  of  passengers  for 
transportation  within  the  commonwealth  can- 
not be  paid  for  by  mileage  tickets,  although 
the  passengers  are  traveling  to  or  from  a  place 
beyond  the  limits  of  the  commonwealth.  It 
is  no  sufficient  objection  to  the  statute  that 
it  may  incidentally  affect  commerce  between 
the  states,  if  it  does  not  attempt  to  regulate 
such  commerce.  See  Louisville,  JV.  O.  db  T. 
R.  Co.  V.  Mississippi,  188  U.  S.  587,  83  L.  ed. 
784. 

The  averments  of  the  seventh  paragraph 
relate  to  a  possibility,  rather  than  a  fact,  be- 
cause it  is  not  alleged  that  any  railroad  cor- 
porations which  are  not  pecuniarily  respon- 
sible have  issued  any  mileage  tickets  under 
Stat.  1892,  chap.  889,  or  that  all  such  cor- 
porations have  not  been  excluded  from  the 
provisions  of  the  statute  by  the  railroad  com- 
missioners. It  is,  in  effect,  an  argument  by 
way  of  an  example  of  what  might  happen  if 
one  railroad  company  is  requir^  to  transport 
passengers  on  the  credit  of  another.  The 
constitutionality  of  the  statute  cannot  depend 
upon  the  solvency  or  insolvency  of  any  par- 
ticular railroad  company  at  any  particular 
time. 

The  averments  of  the  eighth  paragraph  are 
not  to  the  effect  that  Stat.  188a»  chap.  S89» 
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will.  If  carried  into  effect,  operate  to  reduce 
the  fares  for  passenger  transportation  below 
wbat  is  reasonable,  but  only  that  the  statute 
will  cause  a  reduction  contrary  to  the  pro- 
visions of  the  charter  of  the  defendant.  The 
Old  Colony  Railroad  Company  is  a  corpora- 
tion in  this  commonwealth  and  in  the  state 
of  Rhode  Island,  formed  by  the  union  of 
Tarious  railroad  corporations  chartered  by 
this  commonwealth  or  by  the  state  of  Rhode 
Island,  and  is  also  the  lessee  of  the  Boston  & 
Providence  Railroad  Corporation  and  of  other 
railroad  corporations.  The  earliest  chailer 
of  any  of  the  railroads  leased  Is  that  of  the 
Boston  &  Providence  Railroad  Corporation, 
which  was  appr*  ved  June  22,  1831.  The 
earliest  charter  of  any  of  the  railroads  which 
make  up  this  defendant  corporation  is  that  of 
the  Taunton  Branch  Railroad  Corporation, 
which  was  approved  i^pril  7,  1885,  beinff 
8tat.  1885,  chap.  181.  The  fourth  section  of 
this  laat-named  statute  contains  the  provision 
*  tha^  the  legislature  shall  not  at  any  time  so 
reduce  the  tolls  and  their  profits  as  to  produce 
less  than  10  per  cent  per  annum  upon  the 
capital  stock  paid  as  aforesaid  without  the 
consent  of  said  corporation. "  The  charters 
of  other  railroads  which  have  been  united  to 
form  the  Old  Colony  Railroad  Company  con- 
tain similar  provisions.  These  charters  also 
grant  to  the  corporations  the  right  to  take 
tolls  At  such  rates  as  may  be  established  by 
the  directors.  Similar  provisions  were  en- 
acted in  the  Revised  Statutes  (Rev.  Stat. 
chap.  89,  §  88),  and  in  the  General  Statutes, 
Gen.  Stat.  chap.  68,  ^  112.  Stat.  1870, 
chap.  325,  §  1,  repealed  Gen.  Stat.  chap.  63, 
g  112,  and  provided  as  follows:  **  Any  rail- 
road corporation  may  establish  for  its  sole 
benefit,  fares,  tolls,  and  charges,  upon  all 
passengers  and  property,  conveyed  or  trans- 
ported on  its  railroad,  at  such  rates  as  may 
oe  determined  by  the  directors  thereof,  and 
may  from  time  to  time  by  its  directors  regu- 
late the  uae  of  its  road:  provided,  that  such 
rates  of  fares,  tolls  and  char^res,  and  regula- 
tions shall  at  all  times  be  subject  to  revision 
and  alteration  by  the  legislature,  or  such 
officers  or  persons  as  the  legislature  may  ap- 
point for  the  purpose,  anything  in  the  charter 
of  any  such  railroad  corporation  to  the  con- 
trary notwithstanding."  Stat.  1874,  chap. 
372.  §  4,  is  as  follows:  ''Railroad  corpora- 
tions heretofore  established  in  this  common- 
wealth, whether  by  special  act  or  in  con- 
formity with  the  provisions  of  the  general 
law  passed  in  the  year  one  thousand  eight 
hundred    and   seventy- two   shall    have   the. 

Sowers  and  privileges  and  be  subject  to  the 
uties,  liabilities,  restrictions,  and  other  pro- 
visions contained  in  this  act ;  which,  so  far  as 
inconsistent  with  charters  granted  since  the 
eleventh  dav  of  March,  one  thousand  eight 
hundred  and  thirty-one  shall  be  deemed  and 
taken  to  be  in  alteration  and  amendment 
thereof:  provided,  that  nothing  herein  con- 
tained Bball  be  construed  to  impair  the  va- 
lidity of  any  special  power  heretofore  con- 
ferred by  charter  or  other  special  act  upon  any 
particular  railroad  corporation  which  has 
already  exercised  such  power  or  to  prevent  the 
continued  exercise  thereof,  conformably,  so 
far  as  may  be,  to  ^e  provisions  of  this  act ; 


nor  shall  anything  herein  contained  affect  any 
act  done  or  any  right  accruing,  accrued  or  es- 
tablished, or  any  proceedings,  doings,  or  acta 
ratified  or  confirmed,  or  any  suit  or  proceed- 
ing had  or  commenced  in  any  case  before  the 
act  takes  effect,"  etc.  Section  179  of  this 
Statute  is  as  follows:  "An^  railroad  cor- 
poration may  establish  for  its  sole  benefit 
fares,  tolls,  and  charges  upon  all  passengers 
and  property,  conveyed  or  transported  on  its 
railroad,  at  such  rates  as  may  be  determined 
by  the  directors  thereof,  and  may  from  time 
to  time  by  its  directors  regulate  the  use  of  its 
road :  provided,  that  such  rates  of  fares,  tolls, 
and  charges,  and  regulations,  shall  at  all 
times  be  subject  to  revision  and  alteration  by 
the  legislature,  or  such  officers  or  persons  as 
the  legislature  may  appoint  for  the  purpose, 
anything  in  the  charter  of  any  such  railroad 
to  the  contrary  notwithstanding. "  These  pro> 
visions  were  re-enacted  in  Pub.  Stat.,  chap. 
112,  §S  2,  180.  All  the  charters  involved  in 
these  proceedings  were  granted  subsequently 
to  the  passage  of  Stat.  1831,  chap.  81.  ap- 
proved March  11, 1881,  which  provided  "  that 
the  acts  of  incorporation  which  shall  be 
passed  after  the  passage  of  this  act  shall  at  all 
times  hereafter  be  liable  to  be  amended,  al- 
tered or  repealed  at  the  pleasure  of  the  legis- 
lature, and  in  the  same  manner  as  if  an  ex- 
press provision  to  that  effect  were  therein 
contained,  unless  there  shall  have  been  in- 
serted in  such  act  of  incorporation  an  express 
limitation  as  to  the  duration  of  the  same.* 
Rev.  Stat.  chap.  44,  §  28 ;  Pub.  Stat.  chap. 

105,  $  8. 

It  IS  evident  that  the  legislature,  in  the 
year  1870,  and  since,  has  attempted  to  repeal 
the  special  provisions  of  the  early  charters  of 
railroads  which  purported  to  limit  its  right 
to  reduce  fares  or  tolls  below  10  per  cent  of 
the  cost  of  the  roads.  An  examination  of  the 
statutes  will  show  that  since  the  year  1870 
the  Old  Colony  Railroad  Company  has  ac- 
cepted the  benefit  of  legislation  ''subject  to 
all  general  laws  which  now  are  or  hereafter 
may  be  in  force  relating  to  railroad  corpora- 
tions. *  One  instance  mentioned  in  the  brief 
of  this  company  is  the  union  of  the  com- 

Sany  with  the  Boston,  Clinton,  Fitch  burg  A 
few  Bedford  Railroad  Company,  pursuant  to 
Stat.  1882,  chap.  80.  The  Boston,  Clinton, 
Fitchburg  &  New  Bedford  Railroad  Company 
was  formed  by  the  union  of  the  other  rail- 
roads. The  Agricultural  Branch  Railroad 
Company  was  incorporated  by  Stat.  1847, 
chap.  269,  and  was  subject  ''to  all  the  duties, 
liabilities,  and  restrictions  set  forth  in  the 
iorty- fourth  chapter  of  the  Revised  Statutes, 
and  in  that  part  of  the  thirty-ninth  chapter  of 
the  Revised  Statutes  relating  to  railroad  cor- 
porations, and  in  the  public  statutes  which 
have  been  or  may  be  pnssed,  relating  to  rail- 
road corporations."  The  name  of  this  rail- 
road company  was  by  chapter  153,  Stat. 
1867,  changed  to  the  Boston,  Clinton  &  Fitch- 
burg Railroad  Company.  The  New  Bedford 
Railroad  Company  was  incorporated  by  Stat. 
1873,  chap.  20,  "subject  to  all  the  restric- 
tions, duties,  and  liabilities  set  forth  in  all 
the  general  laws  which  now  are,  or  hereafter 
may  be,  in  force  relating  to  railroad  corpora- 
tions ;"  and  this  company,  after  it  had  pur- 
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chased  or  united  with  the  Taunton  Branch 
Railroad  Compan3%  was  authorized  to  unite 
**with  the  corporation  that  may  be  formed  by 
the  union  of  '^he  Mansfield  &  Framin^ham 
Railroad  Company  with  the  Boston,  Clinton 
&  Fitchburg  Railroad  Company."  None  of 
these  charters  contains  any  provision  that  the 
tolls  should  not  be  reduced  by  the  legislature 
below  10  per  cent  of  the  cost  of  the  roads,  or 
any  provisions  on  the  subject.  It  may  at 
some  time  deserve  consideration  whether, 
when  a  railroad  voluntarily  unites  with  other 
railroads,  and  there  are  special  provisions 
concerning  tolls  in  some  of  the  charters  and 
none  in  others,  and  the  union  is  effected  under 
a  statute  which  provides  that  the  corporation 
thus  formed  shall  be  subject  to  all  general 
laws  which  now  are  or  hereafter  may  be  in 
force  relating  to  railroad  corporations,  these 
special  provisions  continue  in  force,  and  are 
applicable  to  the  consolidated  corporation. 
In  view  of  the  many  changes  in  the  charters 
of  nearly  all  the  railroad  corporations  of  the 
commonwealth  occurring  since  1870,  which 
have  been  accepted  by  the  corporations,  it 
may  well  raise  a  doubt  whether  these  cor- 
porations have  not  consented  to  be  subject  to 
any  laws  which  the  legislature  under  its  gen- 
eral powers  may  constitutionally  enact  con- 
cerning fares  or  tolls.  But  whether  these 
special  provisions  can  be  regarded  as  still  in 
force,  and,  if  so,  whether  they  could  be  re- 
pealed by  the  legislature  without  the  consent 
of  the  corporation,  under  the  power  reserved 
to  amend,  alter,  or  repeal  the  charters,  we 
have  not  found  it  necessary  to  determine  in 
the  present  cases.  It  is  argued  by  both  de- 
fendants that  the  statute  is  in  violation  of  the 
Srovision  of  the  Constitution  of  the  United 
tates,  article  1,  g  10,  that  "^ no  state  shall 
«  .  .  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts."  The 
meaning  of  the  statute  is,  we  think,  that  the 
delivery  of  a  mileage  ticket  shall  discbarge 
the  passenger  from  liability  to  the  railroad 
for  his  transportation,  but  that  the  railroad 
issuing  the  ticket  shall  be  liable  to  pay  to  the 
railroad  transporting  him,  in  lawful  money, 
the  statutory  price  of  the  ticket  or  part  of  a 
ticket  which  the  passenger  has  surrendered. 
The  intention  is  that  the  railroad  performing 
the  service  shall  ultimately  be  paid  the  stat- 
utory fare  in  lawful  money,  not  that  the 
ticket  of  itself  shall  be  a  le^al  tender.  If 
the  legislature  cannot  constitutionally  re- 
quire a  railroad  company  to  transport  a  pas- 
senger unless  the  fare  is'paid  in  advance,  we 
have  no  doubt  that  the  delivery  of  a  mileage 
ticket  issued  by  another  corporation  is  not  of 
itself  a  payment  of  the  fare.  We  assume, 
however,  in  favor  of  the  commonwealth, 
without  deciding  or  expressing  any  opinion 
upon  it.  that  it  is  not  absolutely  necessary 
that  the  fare  of  a  passenger  on  a  railroad  be 
paid  in  advance  in  money. 

There  remain  to  be  considered  the  objec- 
tions of  both  defendants  that  the  statute  estab- 
lishes  a  uniform  rate  per  mile  and  requires 
one  railroad  company  to  transport  a  passenger 
upon  the  credit  of  another ;  that  the  conditions 
atTecting  the  transportation  imposed  by  the 
road  which  issues  the  tickets  must  be  per- 
formed hv  any  other  road  to  which  the  ticket 
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is  presented  unless  the  road  is  exempted  or  ex- 
cluded from  the  provisions  of  the  statute ;  and 
that  authority  is  given  to  the  railroad  com- 
missioners to  exempt  or  excl  ude  from  the  pro- 
visions of  the  statute  any  railroad  if,  in  their 
judgment,  the  public  welfare  or  the  financial 
condition  of  the  road  requires  or  demands  it. 
The  legislature  has  prescribed  the  rate  of  fare 
per  mile,  but  has  not  undertaken  to  prescribe 
m  other  respects  the  form  of  contract  which 
each  railroad  may  make  for  the  transportation 
of  passengers.  It  has  not  adopted  a  standard 
form  of  contract,  as  it  has  done,  for  example, 
with  reference  to  fire  insurance  policies. 
Pub.  Stat.  chap.  119,  §  189.  One  compaay 
may  permit  no  baggage  of  any  kind  to  be  car- 
ried with  the  passenger  on  a  mileage  ticket, 
and  another  company  may  permit  personal 
baggage  or  any  baggage  to  an  amount  not  ex- 
ceeding 100  or  1,000  pounds  in  weight ;  and 
according  to  the  terms  of  the  first  section  of 
the  statute  one  railroad  must,  on  the  presen- 
tation of  a  mileage  ticket  issued  by  another, 
perform  the  conditions  of  the  contract  as  is- 
sued by  the  other.  The  power  of  the  legis- 
lature of  a  state  to  prescribe  the  charge  oi*  the 
maximum  charge  to  be  made  for  the  use  of 
property  "affected  with  the  public  interest" 
was  first  elaborately  considered  by  the  Su- 
preme Court  of  the  United  States  in  what  are 
cal  led  the  **  Granger  Cases.  **  Munn  v.  lUint/U, 
94  U.  S.  113,  24  L.  ed.  77 ;  GJiicago,  B.  A  Q, 
R.  Go,  V.  loim,  94  U.  S.  155,  24  L,  ed.  94 ; 
Peik  V.  Chicago  dN.  W.  R.  Co.  94  U.  S.  164. 
24  L.  ed.  97 ;  Chicago,  M.  d  St.  P.  R,  Co.  v. 
AcJdey,  94  U.  S.  179,  24  L.  ed.  99;  Winona  d 
St.  P.  R.  Co.  V.  Blake,  94  U.  8.  180.  24  L. 
ed.  99;  Stone  v.  Wisconsin,  94  U.  S.  181.  24 
L.  ed.  102.  Whatever  difference  of  opinion 
there  may  have  been  among  the  justices  of 
that  court  concerning  the  tests  which  deter- 
mine whether  property  is  affected  'vith  a 
public  interest,  there  is  no  doubt  that  the 
property  of  railroad  corporations  which  have 
been  invested  by  the  legislaturb  with  the 
right  of  eminent  domain,  and  are  common 
carriers  of  persons  or  merchandise,  is  prop- 
erty "devoted  to  a  public  use."  See  Chicago 
d  O.  T.  R.  Co.  V.  Wellman,  148  U.  8.  339. 
86  L.  ed.  176,  and  Budd  v.  New  Turk,  143  U. 
S.  617,  36  L.  ed.  247.  The  justices  of  the 
Supreme  Court  of  the  United  States  perhaps 
differ  in  opinion  whether  there  can  be  any 
judicial  interference  with  the  rates  for  rail- 
road transportation  established  by  the  legis- 
lature of  a  state  on  the  ground  that  they  are 
not  reasonable,  but  tliey  agree  that  the  prop- 
erty of  railroads  is  property  devoted  to  a 
public  use,  and  that  the  legislature  may  es- 
tablish rates,  or  reasonable  rates,  unless  there 
is  an  express  provision  in  the  charter  which 
forbids  it.  See  Chicago,  M.  d  St.  P.  R.  Co. 
V.  Minnesota,  134  U.  8.  418,  33  L.  ed.  970, 
and  Budd  v.  New  York,  supra.  In  the  rail- 
road commission  cases  {Stofie  v.  Farmers  Loan 
d  T.  Co.  116  U.  8.  307,  29  L.  ed.  636 ;  Stone 
V.  lUinois  Cent.  R.  Co.  116  U.  8.  347.  29  L. 
ed.  650 ;  Stone  v.  ^ew  Orleans  d  N.  B.  R.  Co. 
116  U.  8.  356,  8)  L.  ed.  652),  a  majority  of 
the  Supreme  Court  of  the  United  States  de- 
cided that  a  f?rant  to  a  railroad  company  in 
its  charter  of  the  right  to  fix  and  regulate  the 
tolls  and  charges,  substantially  such  as  are 
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contained  in  the  charters  of  the  defendaDts  in 
tiie  present  cases,  does  not  deprive  a  state  of 
Its  power  to  regulate  rates.  The  court  says : 
**  It  is  now  settled  in  this  court  that  a  state 
luis  power  to  limit  the  amount  of  charges  by 
railroad  companies  for  the  transportation  of 
per9(»D3  and  property  within  its  own  juris- 
diction, unless  restrained  by  some  contract  in 
the  charter,  or  unless  what  is  done  amounts 
to  a  regulation  of  foreign  or  interstate  com- 
merce. "  The  court  held  that  a  general  power 
^iven  to  the  corporation  to  establish  rates  is 
not  such  a  contract  as  restrained  the  legis- 
lature from  establishing  what  it  deemed  rea- 
sonable rates.  See  Pennsykania  li,  Co*,  v. 
MtUer,  132  U.  8.  75.  83  L.  ed.  267.  It  was 
«lao  said  that,  "  under  pretence  of  regulating 
fares  and  freights,  the  state  cannot  require 
m  railroad  corporation  to  carry  persons  and 
property  without  reward ;  neither  can  it  do 
that  which  in  the  law  amounts  to  a  taking 
of  private  property  for  public  use  without 
Just  compensation,  or  without  due  process  of 
law. "  See  Georgia  li.  cfc  Bkg,  Co.  v.  Smith, 
128  U.  8.  174.  32  L.  ed.  377 ;  Dow  v.  Beidel- 
tnan,  125  U.  S.  680,  31  L.  ed.  841 ;  RuggUs 
▼.  lUinois,  108  U.  8.  526.  27  L.  ed.  812. 

In  Parker  v.  Metropolitan  R.  Co.,  109  Mass. 
4S06.  the  authority  of  the  Ic^rislature  of  this 
commonwealth  was  maintained  to  fix  the  rate 
of  toll  to  be  paid  by  a  street-rail  way  company 
to  tbe  East  Boston  Ferry  Company  for  the 
<:arriage  of  passengers  in  cars  over  the  ferry. 
Tbere  was  a  provision  in  the  charter  of  the 
ferry  company  that  the  company  be  allowed 
to  collect  and  receive  such  tolls  as  the  mayor 
and  aldermen  of  Boston  should  determine, 
provided  that  "the  rates  of  ferriage  shall 
never  be  reduced  so  much  as  to  reduce  the 
yearly  dividends  of  said  company  to  an 
amount  less  than  8  per  cent  on  the  amount  of 
tbe  capital  stock  actually  invested."  The 
<lecision  is  put  upon  the  ground  that  the  stat- 
ute fixing  the  rates  is  an  amendment  of  the 
•charter.  The  court  says :  **  The  power  of  reg- 
ulating tolls  upon  ferries,  barges,  and  turn- 
pikes has  been  constantly  exercised  by  the 
legislature.  The  great  object  of  such  cor- 
porations is  the  accommodation  of  public 
travel  ;  and  most,  if  not  all,  of  the  charters 
creating  them  contain  provisions  for  the  re^u* 
latloQ  of  the  tolls  they  are  entitled  to  charge 
tike  public.  The  charter  of  the  East  Boston 
Ferrv  Companjr  contains  such  provisions. 
The  legislation  in  question  is  not  upon  a  sub- 
ject foreign  to  the  provisions  of  the  ciiarter 
or  tbe  subject  of  the  grant.  It  is  strictly  in 
alteration  or  amendment  of  such  provisions, 
and  it  is  desijzrned  to  promote  the  chief  object 
of  the  ^rant.^  It  appears  from  the  original 
papers  in  this  ca^e  that  the  mayor  and  alder- 
men of  Boston  had  fixed  rates  of  toll  over  the 
ferry  for  foot  passengers  and  for  vehicles,  but 
none  expressly  for  horse  cars,  and  that  the 
rates  fixed  foi  foot  passengers  were  twice  or 
three  times  as  much  as  those  fixed  in  the  stat 
uCe  for  passengers  in  tlie  horse  cars.  It  also 
appeared  that  the  established  rates  of  toll 
'were  not  suiliclent  to  enable  the  company  to 
pny  *'any  dividends  on  the  capital  stock  actu 
ally  inTeflted."  The  court  did  not,  however, 
expressly  consider  whether  the  provision  ot 
the  charter  that  the  tolls  should  not  be  re- 
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duced  ''to  an  amount  less  than  8  per  cent  on 
the  amount  of  capital  stock  actually  in- 
vested'' constituted  a  contract  which  could 
not  be  avoided  except  by  a  repeal  of  the 
charter.  The  statute  there  considered  affected 
only  the  rates  of  toll  for  ptissengers  in  horse 
cars,  leaving  untouched  all  other  rates.  See 
Roxbury  v.  Boston  dk  P.  R.  Corp.  6  Cush.  424 ; 
MasBochueetta  General  Hospital  v.  StcUe  Mut. 
L,  Assur.  Go,  4  Gray,  227 ;  Fitcfihurg  R,  Co, 
V.  Grand  Jvnction  R.  dk  D.  Go.  4  Allen,  198 ; 
Com,  V.  Eastern  R.  Co.  103  Mass.  254,  4  Am. 
Rep.  655 ;  Worcester  v.  Norwich  dk  W.  R.  Co, 
109  Mass.  103;  Re  NorthampUm,  158  Mass. 
299. 

It  is  conceded  in  the  present  cases,  as  we  un- 
derstand, that  the  legislature  of  a  state,  un- 
less prevented  by  some  contract,  can  consti- 
tutionally establish  reasonable  rates  of  fare 
for  railroad  companies  within  the  state,  and 
we  regard  it  as  settled  that  the  legislature  of 
a  state  having  a  constitution  like  that  of  Mas- 
stichusetts  can  establish  rates  of  fare  for  the 
transportation  within  the  state  of  passen- 
gers and  merchandise  b^  railroad  companies 
which  are  common  carriers,  unless  the  state 
is  prevented  by  some  contract  with  the  rail- 
road company ;  but  it  is  not,  however,  yet 
settled  what  the  limitations  of  this  power 
are, — whether  it  is  limited  to  such  rates  as  a 
court  may  deem  reasonable,  or  only  to  such 
rates  as  shall  not  operate  to  deprive  the  rail- 
road companies  of  their  property  without  just 
compensation,  or  without  due  process  of  law. 
It  becomes,  however,  unnecessary  at  the  pres- 
ent time  to  determine  the  limitations  of  thia 
power,  because  it  has  not  been  contended  in 
the  present  cases  that  the  rates  established  by 
the  statute  are  unreasonable.  The  legislature, 
if  it  sees  fit,  may  establish  rates  for  oach  rail- 
road separately,  and,  as  different  railroads 
may  reasonably  require  different  rates,  we  see 
no  objection  to  the  statute  on  the  ground  that 
certain  railroads  may  be  exempted  or  ex- 
cluded from  its  provisions.  The  subject  is 
one  upon  which  legislation  need  not  be  uni- 
form, and  the  statute  cannot  be  avoided  by 
one  railroad  company  because  it  is  not  ap- 
plied to  another,  lie  Northampton,  supra. 
We  think  that  the  intention  of  the  statute  is 
that  it  shall  apply  to  every  railroad  corpora- 
tion operating  a  railroad  for  the  common 
carriage  of  passengers  within  the  common- 
wealth, unless  the  board  of  railroad  commis- 
sioners shall  determine  on  petition,  after  due 
hearing,  that  there  is  something  exceptional 
in  the  financial  condition  of  a  particular 
railroad,  or  in  the  character  of  the  service  it 
renders  to  the  public,  which  reasonably  re- 
quires that  railroad  to  be  exempted  or  ex- 
cluded from  the  provisions  of  the  statute, 
leaving  such  a  railroad  to  be  specially  dealt 
with  by  the  legislature,  if  it  should  deem  it 
necessary.  We  are  not  satisfied  that  the  stat- 
ute is  unconstitutional  on  the  ground  that  it 
contains  a  delegation  of  legislative  power  to 
the  board  of  railroad  commissioners. 

The  mc**t  formidable  objections  are  that  the 
statute  authorizes  one  railroad  to  determine 
the  conditions  on  which  another  railroad  must 
carry  passengers,  and  compels  one  railroad 
to  CiXTTj  passengers  on  the  credit  of  another. 
We  have  been  referred  to  no  judicial  decisiom 
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where  any  such  legislation  has  been  con- 1 
Bidered.  Tlie  law  governing  the  taking  of 
private  property  for  public  uses  affords  some 
analogies  which  we  think  are  applicable  to 
the  present  cases.  The  decisions  of  this  court 
perhaps  go  as  far  as  any  in  permitting  an 
entry  upon  land  and  an  occupation  of  it  for 
tiie  purpose  of  taking  it  for  public  uses  be- 
fore reasonable  compensation  has  been  actu- 
ally made,  and  in  not  requiring  that  an  ade- 
quate fund  for  compensation  be  set  apart 
before  the  entry  and  occupation.  Still  there 
must  be  an  adequate  provision  for  compensa- 
tion, and  a  provision  that  the  land  should  be 
paid  for  out  of  tho  earnings  of  a  railroad 
which  was  owned  by  the  commonwealth  was 
held  not  to  be  adequate,  although  it  was 
probable  that  such  eaminffs  would  be  suf- 
ficient. ConnMtieut  Biver  U,  Co,  v.  Frank- 
Un  County  Comrt,  127  Mass.  50,  84  Am.  Rep. 
988.  But  in  the  case  of  land,  if  the  land- 
owner takes  proper  measures  to  have  the  com- 
pensation determined,  and  it  is  not  ulti- 
mately paid,  a  court  of  equity  would  enjoin 
tlie  company  taking  it  from  the  further  use 
of  the  land,  and  che  owner  could  retake  the 
land,  or  enforce  his  lien  upon  it.  ''The 
power  to  take  and  the  obligation  to  indem- 
nify for  the  taking  are  inseparable."  Brick- 
ett  V.  Haverhill  Aq^ieduct  Go,  142  Mass.  894 ; 
Bmry  v.  Midland  R  Co,  127  Mass.  671 ;  Ouah- 
man  v.  Smiih,  84  Me.  247;  JRiche  v.  Bar 
Earbor  Water  Co,  75  Me.  91.  The  statute 
authorizing  the  taking  must  contain  some 
provision  for  obtaining  adequate  indemnity. 
It  is  not  enough  to  leave  the  owner  to  his 
action  at  law  for  damages.  ''The  dutj  of 
paying  an  adequate  compensation  for  private 
property  taken  is  inseparable  from  the  exer- 
cise of  the  right  of  eminent  domain.  The 
act  grantincr  the  power  must  provide  for 
compensation,  and  a  ready  means  of  ascer- 
taining the  amoupt.  Payment  need  not  pre- 
cede the  seizure,  but  the  means  for  securing 
indemnity  must  be  such  that  the  owner  will 
be  put  to  no  risk  or  unreasonable  delay." 
Haverhill  Bridge  Propre,  v.  Essex  County 
Comrs,  108  Mass.  120,  4  Am.  Rep.  518; 
Thaeher  v.  Dartmouth  Bridge  Co,  18  Pick. 
501.  If  this  is  true  when  tho  property  taken 
is  land,  much  more  is  it  true  when  the  prop- 
erty taken  is  consumed  in  the  use,  so  that, 
if  compensation  is  not  ultimately  paid,  the 
owner  has  no  remedy  by  taking  back  the 

f property.  When  property  is  taken  for  a  pub- 
ic use,  and  is  consumed  in  the  use,  the  pro- 
vision for  adequate  compensation  certainly 
ought  to  be  more  than  a  mere  right  of  action 
against  a  private  person  or  corporation  with 
the  risk  of  never  obtaining  satisfaction ;  and 
the  compensation,  when  it  is  made,  must  be 
made  in  money.  Com.  v.  PeterSy  2  Mass. 
125 ;  State  v.  Bfaekmo,  8  Blackf.  246 ;  Staie  v. 
Bavine  Road  Setoer  Comrs,  89  N.  J.  L.  665; 
Vanhorne  v.  Dorrance,  2  U.  8.  2  Dall.  804,  1 
L.  ed.  891 ;  Cooley,  Const.  Lim.  6th  ed.  pp. 
691.  694;  liCwis,  Em.  Dom.  §  460. 

Under  the  statutes  of  this  commonwealth 
the  compensation  assessed  for  the  taking  of 
land  by  a  railroad  ultimately  assumes  the 
form  o^  a  judgment  at  law  which  must  be 
satisfied  in  mor.ey,  and  it  is  provided  that  a 
**  warrant  of  distress  or  execution  may  issue 
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to  compel  the  payment  thereof  with  costs  aiKft 
interest,  and  all  its  right  and  authority   to 
enter  upon  and  use  the  land  or  property,  ex- 
cept for  making  surveys,  shall  be  suspended 
until  such  warrant  or  execution  is  satisfied.  ^ 
Pub.  Stat.  chap.  112,  §  101.    At  common  law^ 
a  common  carrier  of  passengers  could  demanii 
prepayment  of  the  fare  before  he  could  b»- 
compelled  to  receive  and  transport  passen- 
gers.   The  fare  demanded  must  be  reasonable, 
and  when  it  is  established  by  statute  this  i» 
a  legislative  determination  oi  what  is  reason- 
able.   A  carrier  can  have  no  lien  on  the  pas- 
senger to  secure  the  payment  of  the  fare,  an<^ 
must  of  necessity  collect  the  fare  in  advanoe, 
or  trust  to  the  credit  of  the  passenger  or  oT 
some  other  person.     See  Fitcfiburg  It.  Co.  ▼. 
Gage,  12  Gray,  893 ;  McDujfee  v.  Portland  ^ 
B,  B,   Co,  52  N.  H.  430,  18  Am.  Rep.  72;. 
Spojford    y.    Boston    dk   if,     B,    128    Mass. 
826.     Although,  by  reason  of  the  public  nat- 
ure of  the  employment,  the  legislature  cai» 
establish  the  rates  of  fare  to  be  demanded  by- 
common  carriers  of  passengers,  we  do  not  ae» 
that  they  can  be  compelled  ultimately  to  take- 
in  payment  anything  which  any  other  persoi^ 
could  not  be  compelled  to  take  in  payment 
of  a  service  rendered  or  in  discharge  of  a 
debt.     If  a  debt  had  been  once  incurred  it 
could  not  be  discharged  except  by  a  payment 
in  money,  or  by  the  satisfaction  of  an  exe- 
cution by  a  levy  upon  tangible  property. 
Although  there  may  be  little  or  no  practical 
difficulty  between  solvent  railroads  if  they 
choose  to  obey  the  statute,  yet  in  theory  eadfck 
ticket  or  part  of  a  ticket  surrendered  by  a 
passenger  for  transportation  represents  a  sep- 
arate cause  of  action  against  the  railroad  is- 
suing it.    There  is  no  fund  provided  for  the 
redemption  of  the  ticket,  and  no  tangible 
property  on  which  there  is  a  lien.    The  stat- 
ute puts  no  limit  upon  the  number  of  mileage 
tickets  which  any  railroad  may  issue,  or  upoift> 
the  time  within  which  they  must  be  used.     It 
does  not  prohibit  a  railroad  from  selling  then» 
for  less  than  $20  each,  although  it  must  re- 
deem them  at  that  price.     It  is  possible  that 
a  railroad  in  need  of  money  might  resort  to 
enormous  sales  of  such  tickets  as  a  mode  of 
raising  money,  and  that  these  tickets  might 
remain  outstanding,  to  be  used  on  other  roada 
indefinitely,  and  that  mnny  of  them  might 
be  presented  for  redemption  at  some  remote 
time  in  the  future,  when  the  railroad  com- 
pany issuing  them  might  be  unable  to  redeenv 
them.     If  it  be  assumed  that  under  the  power 
to  regulate  the  fares  of  common  carriers  of 
passengers  the  legislature  can  require  the 
passengers  to  be  carried  before  the  fares  luure 
been  actually  paid  in  money,  the  security  for 
the  ultimate  payment  of  the  fares  in  money 
ought,  we  think,  to  be  as  certain  as  that  re- 
quired when  private  property  is  taken  for 
public  uses,  and  we  are  of  opinion  that  thia 
statute  does  not  provide  adequate  security. 
The  objection  that  the  statute  authorizes  one 
railroad  to  make  conditions  concerning  the 
transportation  of  passengers  which  must  be 
performed  by  other  railroads  also  seems  to  ua 
valid.    The  objection  is  not  that  the  legisla- 
ture has  itself  attempted  to  declare  the  righta 
of  passengers  who  have  purchased  mileage 
tickets.    The  legislature,  by  ^is  statute,  baa 
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not  determined  the  conditions  which  shall  be 
incident  to  the  carriage  of  passengers  under 
theiie  tickets ;  nor  has  it  left  them  to  be  deter- 
mined by  the  railroad  company  transporting 
the  passengers.  One  railroad  is,  in  effect, 
authorized  to  make  a  contract  for  another,  but 
the  lailroads  are  not  in  fact  the  agents  of  each 
other  in  issuine  these  tickets.  It  has  been 
often  said  that  the  legislature  cannot  make  a 
contract  between  two  or  more  persons  which 
they  do  not  choose  to  make,  althou«rh  it  may 
sometimes  impose  duties  which  can  be  en- 
forced as  if  they  arose  from  contract.  With* 
oat  denying  the  i>ower  of  the  legislature  to 
determine  the  form  of  the  contracts  which 
conunon  carriers  of  persons  or  merchandise 
must  make  concerning  transportation,  and 
without  considering  the  authority  of  the  leg- 
islature to  delegate  this  power  to  a  board  of 
public  oflScers,  we  are  of  opinion  that  this 
power  cannot  be  delegated  to  private  persons 
or  corporations. 

It  is  not  necessary  or  practicable  to  attempt 
in  these  cases  to  determine  just  how  far  the 
legislature  may  go  by  way  of  regulating  the 
business  of  railroad  companies  within  the 
oommon wealth,  nor  just  where  the  limits  of 
its  power  end,  nor  whether  certain  provisions 
of  the  statute,  if  taken  alone,  woula  be  valid. 
The  statute  must  be  considered  as  a  whole. 
The  statute  requires  a  railroad  company  to 
tmnsport  passengers,  and  to  receive  therefor 
tickets  or  coupons  which  merely  give  sep- 
arate causes  of  action  against  another  railroad 
company,  and  no  security  is  provided  that 
these  tickets  or  coupons  will  be  redeemed  in 
money  by  the  railroad  company  issuing  them 
when  presented  for  redemption,  and  they  may 
be  used  for  transportation  long  after  they  are 
issued.  The  company  issuing  tickets  may 
impose  upon  other  railroads  duties  and  re- 
sponsibilities in  the  carriage  of  passengers 
different  from  those  it  assumes  towards  pas- 
sengers who  purchase  tickets  of  itself,  and  the 
tickets  may  be  used  indiscriminately  upon  all 
railroads  within  the  commonwealth  not  ex- 
cluded or  eiempted  from  the  provisions  of 
the  statute,  and  are  not  confined  to  railroad 
companies  engaged  in  transporting  passengers 
in  connection  with  the  company  issuing  the 
tickets.  The  railroad  commissioners  mav  ex- 
ercise their  power  of  excluding  a  railroad 
company  from  the  provisions  of  the  statute 
in  season  to  prevent  loss  from  a  failure  of  the 
company  to  redeem  the  tickets  issued,  or  they 
may  not.  The  rights  of  railroad  companies 
ultimately  to  receive  in  money  the  fares  of 
passengers  ought  not  to  depend  upon  the  dis- 
cretion of  the  railroad  commissioners,  and, 
if  the  statute  would  be  invalid  but  for  this 
di«^retion,  this  provision  would  not  made  it 
valid. 

Jdr.  Jvftiee  Lathrop  and  Mr,  Justice  Barker 
agree  that  the  informations  are  rightfully 
broui^ht  by  the  attorney -general,  and  that  the 
court  has  jurisdiction,  and  are  of  opinion  that 
the  necessary  effect  of  the  statute  is  to  apply 
and  appropriate  individual  property  to  the 
public  use,  without  the  owner's  consent,  and 
without  legal  provision  for  a  reasonable  conv- 
pensation  theraor ;  and  for  this  reason  they 
agree  that  the  statute  is  void  without  ex- 
Ts*.*»<-«-i'T»rr  on  opinion  upon  the  other  matters 
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discussed  in  this  opinion.  A  majority  of 
the  court  are  of  opinion  that  t/ie  petition$ 
should  be  dismissed. 

KiiowIton« «/.,  dissenting: 

I  concur  in  everythinar  contained  in  the 
opinion  of  Uie  chief  justice,  except  the  dis- 
cussion of  the  two  points  on  which  the  de- 
cision is  made  to  turn,  but  I  do  not  agree 
with  him  in  that,  and  I  do  not  think  the 
statute  unconstitutional.  In  the  opinion  the 
question  whether  the  statute  is  void  as  im- 
pairing the  obligation  of  contracts  contained 
in  the  several  charters  under  which  the  rail- 
roads were  organized  was  somewhat  consid- 
ered, but  not  decided.  In  the  view  which  I 
take  of  other  parts  of  the  case,  it  becomes 
necessary  to  consider  this  question  further. 
I  need  not  go  over  the  ground  traversed  by 
the  chief  justice.  It  is  obvious  that  the  ob- 
ject of  the  Statutes  of  1881,  chap.  81  (Rev. 
btat.  chap.  44,  §  28) ,  was  to  prevent  charters 
afterwards  fcranted  by  the  legislature  from 
being  held  to  be  contracts;  and  all  subse- 
quent charters  must  be  deemed  to  have  been 
granted  subject  to  that  general  law,  except  in 
cases  where  the  legislature  saw  fit  plainly 
to  abrogate  it.  If  a  charter  was  afterwards 
granted  which  expressly  professes  to  bind  the 
commonwealth  by  a  contract,  doubtless  the 
commonwealth  is  bound  ;  but  in  interpreting 
subsequent  charters  this  general  law  must  be 
given  effect  so  far  as  it  can  be  without  com- 
ing in  direct  conflict  with  express  contracts, 
plainly  intended  as  such  by  the  legislature. 
If  we  assume  that  in  some  of  the  charters  of 
railroad  corporations  now  included  in  the 
Old  Colony  Railroad  Company  there  was  an 
express  contract  that  the  legislature  should 
not  reduce  the  fares  and  charges  so  as  to  leave 
an  income  of  less  than  10  per  cent  on  the  cost 
of  the  railroad,  and  that  the  general  law  above 
cited  does  not  apply  to  these  contracts  so  far 
as  they  have  been  executed  •oh  either  side,  it 
must  still  be  held  that  the  legislature  could 
at  any  time  amend  or  repeal  these  provisions 
of  the  charters  so  as  to  prevent  future  action 
on  the  faith  of  them,  leaving  them  in  effect 
only  so  far  as  rights  had  accrued  by  the  exe- 
cution of  them.  It  would  be  very  unreason- 
able to  hold  that  by  such  a  provision  the 
legislature  was  bound  for  all  time  to  allow 
rates  and  charges  which  would  produce  an 
income  of  10  per  cent,  not  only  on  the  cost 
of  the  railroad  as  first  built  and  completed 
under  the  charter,  but  also  on  every  exten- 
sion, enlargement,  or  improvement  of  it  after 
it  had  been  completed  according  to  the  orig- 
inal plan.  By  the  Statutes  of  1870  (chap. 
825,  g  1),  re  enacted  in  the  Statutes  of  1874 
(chap.  872,  §§  4,  174),  which  last  sections 
are  still  in  force,  the  legislature  terminated 
the  right  of  these  railroad  corporations  to  go 
on  expending  money  and  increasing  the  cost 
of  their  railroads  under  a  contract  which  per- 
mitted them,  without  the  possibility  of  leg- 
islative interference,  to  charge  fares  which 
would  give  them  an  income  of  10  per  cent  on 
the  cost  of  the  road,  if  such  a  right  had 
previously  existed.  As  I  understand  the  re- 
port, the  Old  Colony  Railroad  Company  did 
not  contend  at  the  hearing  that  the  statute 
under  consideration  would  reduce  its  income 
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below  10  per  cent  on  the  cost  of  the  road  at 
the  time  its  right  to  build  a  road  or  to  in- 
crease the  cost  of  it  under  the  provisions  of 
the  original  charters  was  terminated  by  the 
Statutes  of  1870.  Moreover,  I  am  of  opinion 
that  the  Old  Colony  Railroad  Company,  by 
accepting  the  beuelit  of  legislation,  subject 
to  general  laws  which  gave  the  legislature 
the  right  to  revise  its  fares,  rates,  and 
charges,  has  lost  the  right,  if  it  ever  bad  it, 
to  interpose  the  provisions  of  the  original 
charters  against  a  statute  which  assumes  in  a 
reasonable  way  to  regulate  or  reduce  its  fares. 
In  the  suit  against  the  Boston  <&  Albany  Rail- 
road Company  nothing  appears  in  the  record 
which  opens  this  defense,  or  requires  consid- 
erations of  the  numerous  statutes  under  which 
the  corporation  is  acting.  I  am  therefore  of 
opinion  that  the  petitions  should  not  be  dis- 
missed on  the  ground  that  the  statute  impairs 
the  obligation  of  contracts  securing  to  the 
respondent  immunity  from  reduction  of  fares. 
The  only  grounds  on  which  the  statute  is 
held  unconstitutional  by  the  majority  of  the 
court  are :  First,  that  it  seeks  to  compel  the 
transportation  of  passengers  by  one  railroad 
on  the  credit  of  another,  to  which  the  money 
for  payment  of  the  fare  has  been  advanced  by 
the  purchaser  of  a  mileage  ticket;  and,  sec- 
ondly, that  a  mileage  ticket  is  to  be  "accepted 
and  received  for  fare  and  passage"  upon  other 
railroads  **  under  like  conditions  as  upon  the 
line  or  lines  of  the  corporation  issuing  such 
ticket.*'  The  property  of  railroad  corpora- 
tions is  devoted  to  a  public  use.  The  truth 
of  this  proposition  is  nowhere  questioned. 
Such  corporations  may  exercise  the  right  of 
eminent  domain  by  taking  lands  for  their 
roads  against  the  will  of  the  owners.  The 
business  of  providing  highways  and  arrang- 
ing conveniences  to  enable  people  easily  to 
ftass  from  place  to  place  is  a  part  of  the  pub- 
ic business  which  may  be  done  by  the  state. 
If  the  state  grants  franchises  and  delegates  the 
transaction  of  this  business  to  corporations, 
it  retains  the  right  to  regulate  the  business 
for  the  public  ^ood  in  any  reasonable  way. 
It  may  do  this  in  the  exercise  of  the  police 
power,  which  is  a  power  inherent  in  every 
wel  1  -ordered  system  of  government.  It  is  the 
power  which  is  granted  in  terms  to  our  leg- 
islature by  article  4,  chap.  1,  of  the  Consti- 
tution of  Massachusetts,  which  gives  the  gen- 
eral court  full  power  and  authority  **fTom 
time  to  time  to  make,  ordain,  and  establish 
all  manner  of  wholesome  and  reasonable  or- 
ders, laws,  statutes,  ordinances,  directions 
and  instructions,  either  with  penalties  or 
without,  so  as  the  same  be  not  repugnant  or 
contrary  to  this  constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  this 
commonwealth,  and  for  the  government  and 
order  thereof  and  the  subjects  of  the  same,  and 
for  the  necessary  support  and  defense  of  the 
government  thereof, "  etc.  Moreover,  most  of 
the  charters  of  railroad  corporations  have  been 
granted  and  accepted  subject  to  a  reserved 
fight  in  the  legislature  to  alter  or  repeal 
them.  It  is  settled  that  this  right  to  regulate 
the  business  of  railroad  corporations  extends 
so  far  as  to  authorize  the  legislature  to  fix 
the  rates  and  charges  for  the  transportation  of 
passengers  and  freight.     The  principle   is 
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established  by  decisions,  not  only  of  thii 
court,  and  of  the  Supreme  Court  of  the  United 
States,  but  of  courts  in  most  of  the  other 
states.  Parker  ▼.  Metropolitan  R.  Co.  109 
Mass.  506 ;  Chicaqo^  B.  db  Q.  R,  Co,  v.  iousa, 
94  U.  8.  155,  24  L.  ed.  94 ;  Peik  v.  Chicago  4b 
JV.  W.  R,  Co,  94  U.  S.  164,  24  L.  ed.  97; 
Munn  T.  lUinoU,  94  U.  S.  113,  24  L.  ed.  77  ; 
Rugglu  v.  lUiiwu,  108  U.  S.  526,  27  L.  ed 
812;  Chicago,  db  G.  T,  R.  Co.  v.  WeUtnan, 
143  U.  8.  389,  36  L.  ed.  176;  Budd  v.  JSeu 
York,  143  U.  8.  617.  86  L.  ed.  247 ;  People  v. 
Boston  d  A,  R.  Co.  70  N.  Y.  569 ;  PeopU  V. 
Budd,  117  N.  Y.  1.  6  L.  R,  A.  559 ;  C/icm- 
peake  dt  P.  TeUph,  Co.  y.  Baltimore  &  O, 
Teleg.  Co.  66  Md.  899-414,  59  Am.  Rep.  167 ; 
Ijake  Shore  db  M.  8.  R.  Co.  v.  Cincinnati,  Si 
db  C.  R.  Co.  30  Ohio  St.  604 ;  Bockett  v.  StaU^ 
105  Ind.  250-258;  Central  U.  Teleph.  Co.  ▼. 
State,  106  Ind.  1 ;  Central  U.  Teleph.  Go.  v. 
StaU,  118  Ind.  194-207 ;  Baker  v.  State,  54 
Wis.  868-378 ;  Nash  v.  Page,  80  Ky.  539-545, 
44  Am.  Rep.  490 ;  MofxiU  v.  Yuiile,  8  Ala. 
140,  86  Am.  Dec.  441 :  Stone  v.  Yazoo  db  M. 
V.  R.  Co.  62  Miss.  607-639,  52  Am.  Itep. 
193.  A  minority  of  the  justices  of  tlie  Su- 
preme Court  of  the  United  States  dissent  from 
decisions  of  the  majority  extending  the  doc- 
trine  to  the  regulation  of  charges  for  the  use 
of  grain  elevators  {Afitnn  v.  Illinois,  tripra; 
Budd  ▼.  New  York,  143  U.  8.  517-549.  36  L. 
ed.  247,  257),  making  a  distinction  between 
what  they  consider  a  public  use  of  property 
and  a  public  interest  in  the  use  of  property. 
But  they  agree  with  the  majority  that  rail- 
road corporations  are  subject  to  regulation. 
Mr.  Justice  Field,  one  of  this  minority.  In 
giving  the  opinion  of  the  court  in  Georgia 
R.  db  Bkg.  Co.  v.  Smith,  128  U.  8.  174-179, 
32  L.  ed.  377-380.  says :  **The  incorporation 
of  the  company,  by  which  numerous  parties 
are  permitted  to  act  as  a  single  body  for  the 
purposes  of  its  creation,  or,  as  Chuf  Justice 
Marshall  expresses  it,  *by  which  the  character 
and  properties  of  individuality'  are  be.sto(ved 
*on  a  collective  and  changing  hodj  of  men* 
(Prorid^nee  Bank  ▼.  Billings,  29  U.  8.  4  Pet. 
514-562,  7  L.  ed.  939-956),  tlie  grant  to  it  of 
special  privileges  to  carrv  out  the  object  of 
its  incorporation,  particularly  the  authority 
to  exertise  the  state's  right  of  eminent  do- 
main, that  it  may  appropriate  needed  prop- 
erty,— a  right  which  can  be  exercised  only  for 
public  purposes, — and  the  obligation  as- 
sumed by  the  acceptance  of  its  charter  to 
transport  all  persons  and  merchandise  upon 
like  conditions  and  upon  reasonable  rates, 
affected  the  property  and  employment  with  a 
public  use;  and  where  property  is  thus  af- 
fected, the  business  in  which  it  is  used  is 
subject  to  legislative  control.  8o  long  as  the 
use  is  continuous,  the  power  to  regulate  re- 
mains, and  the  regulation  may  extend  not 
merely  to  provisions  for  the  security  of  pas- 
sengers and  freight  and  against  accidents, 
and  for  the  convenience  of  the  public,  but 
also  to  prevent  extortion  by  unreasonable 
charges,  and  favoritism  by  unjust  discrimi- 
nation. This  is  not  a  new  doctrine,  but  old 
doctrine,  always  asserted  whenever  property 
or  business  is,  by  reason  of  special  privileges 
received  from  the  government  the  better  to 
secure  the  purposes  to  which  the  property  is 
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dedicated  or  devoted,  affected  with  a  public 
use."  In  Budd  v.  JVeto  York,  supra,  Mr. 
Jtigtiee  Brewer,  another  of  this  minorit^f, 
«a  j8  :  **  The  use  is  publ  in,  because  the  publ  ic 
znav  create  it,  and  the  individual  creating  it 
!s  aoine  thereby,  pro  tanto,  the  work  of  the 
state  The  creation  of  all  highways  is  a 
public  dutv.  Kailroads  are  highways.  The 
state  may  build  them.  If  an  individual  does 
that  'work,  he  is  pro  tanto  doing  the  work  of 
Che  state.  *  He  devotes  his  property  to  a  public 
Qse.  It  does  not  lose  the  right  to  fix  the  price 
because  an  individual  voluntarily  undertakes 
to  do  the  work."  This  is  equivalent  to  sajr- 
ing — what  is  undoubtedly  the  law — that  it 
does  not  lose  the  right  to  make  any  reason- 
able regulation  for  the  benefit  of  the  public 
in  reg:ard  to  the  transaction  of  any  or  of  all 
Che  railroad  business  in  the  state. 

The  legislature's  determination  of  what  is 
reasonable  is  also  conclusive,  stibject  only  to 
the  limitations  that  its  enactment  shall  not 
4X>Dflict  with  any  expressed  or  implied  pro- 
Tisions  of  the  constitution,  either  of  the  state 
or  of  the  United  States.  I  am  not  aware  of 
anything  in  either  constitution  which  forbids 
the  state  in  regulating  the  public  business  of 
transporting  passengers  within  its  borders, 
when  the  business  is  carried  on  by  its  own 
creatures,  whose  financial  ability  it  is  sup- 
posed to  know,  from  requiring  these  corpora- 
tions to  issue  tickets  which,  when  paid  for, 
shall  be  received  for  transportation  on  a  line 
of  railroad  other  than  that  issuing  it,  and 
which  shall  entitle  the  carrying  railroad  to 
receive  its  pay  from  the  railroad  which  issued 
and  sold  the  ticket.  It  seems  to  me  plain  that 
this  is  not  within  the  express  provision  of  our 
state  constitution  which  forbids  the  taking  of 
private  property  without  compensation,  or 
for  other  than  a  public  use.  I  think  it  is  not 
a  taking  of  property  without  due  process  of 
law,  within  the  meaning  of  tliat  language  in 
the  constitution  of  the  United  States,  nor  an 
interference  with  the  right  "of  acquiring, 
possessing,  and  protecting  property'*  which 
is  secured  by  the  declaration  of  rights  in  the 
constitution  of  Massachusetts.  It  is  merely  a 
regulation  of  public  business  which  the  legis- 
lature has  a  right  to  regulate.  Its  apparent 
object  is  to  promote  the  convenience  of  per- 
sons having  occasion  to  travel  on  different 
railroads,  and  to  reduce  for  them  the  cost  of 
transportation. 

The  risk  of  pecuniary  loss  to  a  corporation 
from  carrying  a  passenger  on  the  credit  of  an- 
other corporation  to  which  the  money  has  been 
advanced  for  carriage,  instead  of  having  pay- 
ment at  the  time,  is  almost  infinitesimal,  tn 
Che  first  place,  all  railroad  corporations  are 
required  to  make  annual  reports  to  the  com- 
monwealth fPub.  Stat.  chap.  112,  §  81),  and 
the  legislature  is  presumed  to  know  that  all, 
or  nearly  all,  of  them  are  of  ample  financial 
ability,  and  that  their  obligation  to  pay  a 
small  debt  is  as  good  as  that  of  any  city  or 
town  in  the  state ;  secondly,  if  there  are  any 
now,  or  if  hereafter  there  should  be.  any 
which  are  not  financial Iv  sound,  it  would  be 
the  duty  of  the  railroaa  commissioners,  on 
application,  to  relieve  all  other  corporations 
from  the  obligation  to  take  their  tickets.  In 
the  natural  course  of  business  there  would  be 


frequent  settlements  of  accounts  between  the 
different  railroads,  as  there  are  now,  and  the 
most  that  any  railroad  could  owe  another 
under  this  statute  would  be  the  difference  be- 
tween the  cost  of  the  other's  mileage  tickets 
held  by  itself  and  the  cost  of  its  own  tickets 
held  by  the  other,  which  would  ordinarily 
be  but  a  trifling  sum.  It  would  be  impos- 
sible for  any  railroad  to  harm  its  neighbors 
by  issuing  and  selling  a  large  number  of 
mileage  tickets  in  the  anticipation  of  becom- 
ing insolvent,  for,  if  it  were  possible  to  sell 
them,  the  railroad  commissioners,  at  any 
time,  on  application, would  exclude  it  from 
the  provision  of  the  act,  and  other  railroads 
could  not  afterwards  be  required  to  accept  its 
mileage  tickets ;  and  the  loss,  if  any,  would 
fall  on  the  purchasers  of  the  tickets,  whose 
contracts  would  be  with  it  alone.  The  risk 
of  loss  from  inability  of  one  railroad  to  col- 
lect of  another  under  mileage  tickets  taken 
from  passengers  seems  to  me  too  small  to  be 
seriously  considered,  and  I  regard  the  objec- 
tions to  the  statute  in  this  particular  as  theo- 
retical and  S|>eculative,  rather  than  substan- 
tial or  practical.  It  is  a  matter  of  common 
knowledge  that  every  railroad  does  business 
on  the  credit  of  other  railroads  to  a  much 
larger  amount  than  would  ever  be  done  under 
a  statute  of  this  kind.  But,  suppose  there  is 
a  possibility  of  trifling  \om  in  a  case  which 
might  arise  under  the  statute,  that  does  not 
render  the  statute  unconstitutional.  The 
question  is  rather  whether  there  is  a  prob- 
ability of  losses  so  large  as  to  make  such  a 
requirement  plainly  unjust  and  unreasonable 
as  an  interference  with  "the  right  of  acquir- 
ing:, possessing,  and  protecting  property."  I 
think  nobody  can  contend  that  there  is  such 
a  probability.  Moreover,  the  very  idea  of  the 
exercise  of  the  police  power  necessarily  im- 
plies a  ^eater  or  less  interference  with  the 
acquisition,  use,  and  enjoyment  of  property. 
Sawyer  v.  Dam,  186  Mass.  239,  49  Am.  Rep. 
27 ;  MiUer  v.  Hortor^,  152  Mass.  540,  10  L.  R. 
A.  116.  Every  statute  affecting  property, 
enacted  in  the  exercise  of  this  power,  illus- 
trates the  proposition.  The  reduction  by  the 
legislature  of  fares  upon  railroads  is  an  il- 
lustration which,  in  my  opinion,  touches 
much  more  closely  the  acquisition,  posses- 
sion, and  protection  of  property  than  does  a 
requirement  that  railroads  shall  trust  each 
other  during  short  intervals  for  the  payment 
of  fares  for  which  interchangeable  tickets 
have  been  taken.  In  determining  whether  the 
statute  is  so  unreasonable  as  to  be  against 
common  riebt,  real  conditions  and  probable 
results,  and  not  remote  possibilities,  are  to 
be  considered.  It  will  hardly  be  contended 
that  every  statute  enacted  for  the  regulation 
of  the  railroad  business  of  the  commonwealth 
which  contemplates  the  giving  of  a  short 
credit  by  one  railroad  company  to  another  in 
the  convenient  transaction  of  their  business 
is,  for  that  reason,  unconstitutional.  There 
are  many  general  and  special  laws  which  re- 
quire railroads  to  render  services,  to  furnish 
station  accommodations,  and  permit  the  use 
of  tracks  and  the  like  to  anolLer  corporation 
for  a  reasonable  compensation,  to  be  agreed 
upon,  or,  in  the  absence  of  agreement,  to  be 
fixed  by  the  railroad  commissioners.  In  many 
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cases  it  would  be  difficult,  if  not  impracti- 
cable, to  provide  for  these  payments  in  ad- 
Tance,  and  some,  at  least,  of  the  statutes  seem 
to  contemplate  that  payments  will  be  made 
upon  short  credits,  as  the  practice  is,  after  the 
services  are  rendered  or  the  beocflts  received. 
Pub.  Stat.  chap.  112.  §55  216-218;  Stat. 
1866,  chap.  126 ;  Stat.  1872,  chap.  180 ;  Stat. 
1871,  chap.  848.  Some  of  these  statutes  re- 
quire the  payment  of  rent  for  the  use  of  a 
station  built  and  owned  by  one  railroad  and 
used  by  others.  The  rent  must  either  be  paid 
in  advance,  or  there  must  be  some  credit  for 
it ;  it  could  hardly  be  paid  daily.  A  require- 
ment that  the  rent  should  be  paid  in  advance 
would  be  quite  as  objectionable  on  constitu- 
tional grounds  as  a  provision  for  a  reasonable 
credit.  The  building  might  be  destroyed, 
and  the  company  that  had  paid  rent  in  ad- 
vance might  get  no  equivalent  for  its  pay- 
ment. It  seems  to  me  that  a  regulation  which 
may  require  a  short  credit  for  trifling  sums, 
arising  in  the  regular  course  of  business  be- 
tween great  corporations,  most  of  which  have 
property  amounting  to  many  millions  of 
dollars  m  value,  is  not  for  that  reason  uncon- 
stitutional. 

Similar  considerations  apply  to  the  objec- 
tion that  the  tickets  are  to  be  received  by  the 
different  railroads  in  the  state  under  like  con- 
ditions. It  may  be  that  in  favor  of  the  con- 
stitutionality of  the  law  this  language  might 
be  construed  to  mean  something  less  than  that 
the  provisions  of  a  contract  in  regard  to  the 
amount  of  baggage  which  may  be  carried, 
and  the  like,  made  by  the  railroad  issuing  the 
ticket,  are  to  be  applicable  when  the  ticket 
is  used  on  the  railroad  of  another  company ; 
but  if  we  assume  in  favor  of  the  respondents 
that  this  ia  the  meaning  of  the  language,  the 
difficulty  does  not  seem  to  me  to  be  great.  In 
the  first  place,  it  is  a  familiar  fact  that  upon 
railroads  generally  there  is  no  such  difference 
in  their  contracts  as  to  create  any  practical 
difficulty  in  issuing  tickets  to  be  used  over 
many  different  lines  of  connecting  railroads. 
Everybody  knows  thai  one  may  buy,  at  any 
important  railroad  station  in  the  state,  a 
ticket  to  go  thousands  of  miles  over  numerous 
railroads,  whose  owners  will  all  receive  the 
ticket  under  like  terms  and  conditions.  The 
reasonableness  and  constitutionality  of  the 
statute  are  to  be  determined  in  view  of  the 


existing  facts  in  the  management  of  railroad 
business,  and  not  in  view  of  the  legal   pos- 
sibility that  some  corporation  would  insert 
in  its  mileage  ticket  an  unusual  or  absurd 
provision.     If   such   an   unexpected    evens 
should  occur,  that  would  be  a  reason  for  the 
intervention  of  the  railroad  commissioners 
under  the  statute,  to  relieve  other  corpora- 
tions by  excluding  or  exempting  the  railroad 
from  the  provisions  of  the  act,  and  it  would 
be  in  the  power  of  the  legislature  at  the 
earliest  opportunity  to  compel  it  to  issue 
mileage  tickets  with  reasonable  provisions  in 
regard  to  the  transportation  of  bagf^ge  and 
other  similar  matters.     No  material    barm 
could  come  to  any  person  or  corporation  in 
the  mean  time.     In  view  of  the  way  in  which 
railroad  corporations  do  their  business,  which 
must  be  presumed  to  have  been  known  to  the 
legislature,  and  which  must  be  considered  in 
passing  upon  the  statute,  tliis  objection,  like 
the  other,  seems  to  me  speculative  and  theo- 
retical, rather  than  real.    The  statute  in  these 
two  particulars,   which  are  now  made  the 
ground  of  objection  to  it,   conforms  to  the 
well-known  voluntary  practice  of  railroad 
corporations   in  the  transaction  of  similar 
business.     These  objections  would  seem  to  be 
removable  by  a  provision  that  each  corpora- 
tion shall  deposit  with  the  state  treasurer,  or 
with  some  other  responsible  officer,    a  suffi- 
cient fpnd  to  guarantee  the  redemption  of  all 
mileage  ticlcets  i»sued  by  it,  and  by  a  require- 
ment that  all  mileage  tickets  shall   be  in  a 
form  prescribed  by  the  legislature;  but,    if 
the  statute  contained  such  provisions,  is  it 
probable  that  the  people  of  the  common- 
wealth or  the  railroad  corporations  would 
think  it  more  reasonable,  or  better  for  prac- 
tical operation,  or  more  conducive  to  tlie  best 
interests  of  the  community?    I  am  of  opin- 
ion that  the  statute  is  a  regulation  of   the 
business  of  the  railroad  corporations  of   the 
commonwealth,  which  does  not  involve  such 
probable  loss  from  carrying  passengers  on 
credit,  or  such  practical  difficulty  from  the 
terms  and  conditions  on  which  tickets  w^ould 
be  issued,  as  to  be  an  interference  with  the 
rights  of  those  who  undertake  to  do  this  pub- 
lic business,  and  I  therefore  think  the  staiute 
constitutional.     I  am  authorized  to  sav  that 
Mr,  Justice  Holmes  concurs  in  this  opinion. 
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STATE  of  Florida,  ex  ret,  William  B.  LA- 
MAR,  Attorney- Gteneral,  Plff., 
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*1  •   The  rln^ht  to  vote  is  not  an  Inherent 

*HeadD0te8  by  Mabrt,  J. 


or  absolute  rlfi^ht  ireDerally  reserved  in  bills 
of  rig-hts,  but  its  posBessioo  to  dependent  upon 
constitutional  or  statutory  grant.  Subject  to  tbe 
limitations  contained  in  the  Federal  Constitution 
such  riffht  Is  under  the  control  of  the  soverelgrn 
power  of  the  state,  and  where  the  constituUoa 
has  conferred  the  right  and  prescribed  the  quali* 
fioatlona  of  electors,  the  letsislature  cannot 
change  or  add  to  them  in  any  way;  but  where  the 
constitution  does  not  confer  the  right  to  vote  or 


Note.— The  control  of  the  legislature  over  munic- 
ipal elections  which,  in  one  phase  of  it  as  touch- 
ing the  right  of  women  to  vote,  is  discussed  in  the    .-  ^ 

recent  case  of  Ck>fflu  y.  Thompson  (Mich.)  21 L.  ii.  J  on  that  subjeok 
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A.  682,  and  note^  is  in  the  present  case  very  ezten* 
sively  discussed  in  its  whole  scope,  and  the  elabo* 
rate  opinion  and  briefs  very  fully  present  the  law 


See  also  28  L.  R.  A.  384;  34  L.  R.  A.  55. 
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prescribe  tbe  qaaliflcatlons  of  TOtera,  it  to  com- 
petent for  tbe  legislature,  as  tbe  representative 
of  the  law-makinff  power  of  tbe  state,  to  do  so. 

2.  Section  I  of  article  6  of  theCoiwUta- 
tioD  of  1885*  preseribiniB:  the  qnallflea- 
ttsDB  of  electors  at  aU  elections  under  iU 
does  DOt  apply  to  elections  for  municipal  officers 
in  this  state,  but  such  elections  are  subject  to 
itatutory  regulation,  and  it  is  competent  for  the 
Ipfdaiature  to  prescribe  tbe  qualifications  of 
Toters  at  tbe  same. 

3.  The  provision  in  the  third  section  of 
chapter  4801  of  thel«aws  of  1898  (be- 
in^  "An  Act  to  Fix  the  Number  and 
Provide  fbr  the  Election  of  the  Mnnic- 
ipal  Olllcers  of  the  City  of  Jackson- 
TlUe*  a  Municipal  Corporation  Existing  In 
Duval  Oonnty,  Florida ,  and  to  Prescribe  Their 
^niis  of  Office,  and  Regulate  Their  Gompensa- 
tion.";  that  those  persons  who,  at  tbe  time  of 
tbe  holding  of  any  dty  election,  are  residents  of 
tbe  city,  and  who.  at  tbe  time  of  the  general  state 
election  held  next  preceding,  were  quaUfled  elect- 
OFB  of  any  of  the  election  dtot  riots  within  said 
city,  (ball  constitute  the  qualified  electors  of 
Mid  city  authorized  to  rote  at  such  city  election, 
H  not  in  conflict  with  the  general  provisions  of 
tbe  criminal  law  disqualifying  persons  convicted 
of  certain  crimes  from  voting  at  any  election, 
•od  tbe  two  can  and  must  be  construed  In  har- 
moDy  with  each  other. 

4.  The  Tiegimlwktare  hawing  the  rin^ht  to 
prescribe  the  quallflcations  of  -votorm 
^  municipal  electtons*  magr  provide 
the  means  of  ascertaining  the  persons 

vfao  possess  the  qualifications  prescribed,  and  al- 
thoutrh  the  action  of  a  ministerial  board  In  ascer- 
taioing  tbe  qualifications  of  those  given  the  right 
to  rote  may  not  be  given  a  conclusive  effect  on 
tbe  voters  right  to  cast  bis  ballot,  yet  an  election 
held  under  a  statute  with  a  proy ision  making  tbe 
action  of  such  a  board,  in  this  respect,  condu- 
BiTe,  will  not,  on  thto  account  alone,  be  set  aside, 
in  tbe  absence  of  any  showing  that  voters  were 
deprived  by  tbe  action  of  such  boiu^  of  any 
ligbts  conferred  by  the  statute^ 

6.  The  provision  in  section  6  of  article  6 
oftbe  Ck»nstitiition,  that  in  all  elections 
by  the  people  the  vote  shall  be  by  bal^ 
lot,  applies  to  municipal  elections. 

6.  It  is  competent  Ibr  theilegislatnre  to 
prescribe  an  official  ballot,  and  prohibit 
tbe  use  of  any  other,  and  It  may  also  provide  for 
prioting  the  names  of  candidates  regularly  nom- 
ioated  by  a  convention  or  mass-meeting,  or  who 
run  as  independents,  but  it  cannot  restrict  the 
elector  to  voting  for  some  one  of  the  candidates 
vhose  names  are  printed  upon  tbe  official  ballot 
The  constitution  guarantees  to  him  tbe  right  to 
Tote  for  whom  he  pleases. 

'9.  The  provisions  in  reference  to  vot- 
ing, in  the  municipal  act  supra,— Held,  to 
Te*>trict  tbe  voter  at  municipal  elections  in  the  city 
of  Jacicsonvillefor  municipal  officers,  to  vote  for 
iome  one  of  the  candidates  whose  names  are 
printed  u  pon  the  official  ballot,  and  to  this  extent 
tbe  act  to  unoonstitutlonaL 

8.  Where  nneonstitutional  provisions 
in  a  statute  ean  be  separated  from  tbe 
valid  portions,  and  the  legislative  purpose  ex- 
pressed in  so  much  as  to  good  can  be  accompltobed 
independently  of  the  void  part,  and  considering 
the  entire  act,  the  good  and  the  bad  features  are 
not  so  essentially  and  inseparably  connected  In 
inhstance,  or  so  Interdependent  as  that  it  cannot 
be  said  that  the  legtolature  would  not  have  passed 
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the  one  without  enacting  tbe  other,  it  to  the  duty 
of  the  court  to  give  effect  to  so  much  as  to  good. 

9.  In  the  application  of  the  tmeefgoin^ 
rule  it  was  held  that  the  rejection  of 
the  Itoatnre  of  the  mnnidpal  act  in 
question  restricting  the  voter  to  some 
one  of  the  candidates  whose  names  were  nrinted 
on  the  official  ballot,  did  not  affect  the  valid  por- 
tions of  the  act,  and  that  an  election  authorized 
by  it  will  not  be  set  aside  on  an  attack  solely  on 
the  ground  of  the  unconstitutionality  of  tbe  act, 
and  in  the  abeenoe  of  affirmative  showinir  that 
the  result  would  have  been  different  had  tbe  il- 
legal portion  not  extoted. 

10.  The  provision  in  the  8d  section  of 
the  Act,  supra,  "that  prior  to  the  hold- 
in^  of  the  Urst  city  election  as  provided 
herein*  there  shall  be  g^ven  to  each 
person  who  was  entitled  to  qualifJir 
hiatself  as  an  elector  at  tbe  last  state  election 
by  regtotration  and  the  payment  of  hto  poll  taxes 
for  the  years  1800  and  1801,  and  failed  to  do  so,  an 
opportunity  to  qualify  by  regtotering  and  him- 
self paying  hto  own  poll  taxes  for  such  years,** 
did  not  deprive  the  voter  of  his  rigbt  to  pay  his 
said  poll  taxes  through  an  authorize<l  agent,  and 
a  payment  made  through  such  agent  would  be  a 
valid  payment  under  the  principle,  qui  facii  per 
olfum  facil  per  se. 

1 1.  The  provisions  of  the  act  relating 
to  payings  the  poll  taxes  mentioned  bad 
reference  to  tbe  poll  taxes  due  under  tbe  General 
Revenue  Law  for  the  years  1800  and  1801,  and  if 
no  poll  taxes  were  due  for  said  years  as  required 
by  that  law,  none  were  required  under  the 
municipal  act  in  question  as  a  prerequisite  to 
the  right  to  vote  in  the  dty  election  held  in 
July,  1808. 

18,  The  legpislature  has  the  power  un- 
der the  constitution  to  make  the  pay- 
ment of  a  capitation  tax*  not  exceeding 
one  dollar  a  year,  a  prerequisite  for 
votin^f  and  there  to  no  constitutional  limitation 
against  the  right  to  require  the  payment  in  any 
one  year  of  delinquent  capitation  taxes  as  a  pre- 
requisite to  the  right  to  vote,  provided  such 
taxes  do  not  amount  to  more  than  one  dollar  for 
each  year. 

18*  The  reasonableness  or  Justice  of  a 
deliberate  act  of  the  legtolature,  so  long  as  it 
does  not  contravene  some  portion  of  the  organic 
law.  to  a  matter  for  legtelalive  consideration, 
and  not  subject  to  judicial  controL 

1 4*  The  election  commissioners  named  lo 
the  fifth  section  of  the  act,  supra,  to  prepare  for, 
hold,  and  declare  the  result  of  tbe  municipal 
election  held  in  July,  1898,  are  not  officers  within 
the  meaning  of  section  27  of  article  3  of  tbe  Con- 
stitution of  1886,  nor  are  they  officers  in  any 
sense,  but  constituted  a  temporary  board  for  the 
performance  of  certain  duties  in  reference  to  the 
holding  of  an  election,  and  their  appointment  or 
designation  was  not  necessarily  or  essentially 
•zeoative  in  its  nature. 

(December  18, 1808J 

ON  DEMURRER  to  an  ioformatioD  In  tbe 
nature  of  a  quo  warranto  to  ascertain  by 
what  right  defendants  claimed  the  office  of 
councilmen  of  the  City  of  Jackson ville.  Sue- 
tained. 

Statement  by  Mabry,  /.  .* 
An  Information  in  the  nature  of  a  quo 
warranto  was  fiired  by  the  attorney -general^ 
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on  behalf  of  the  people  of  the  state  of  Flor- 
ida, in  this  court  on  the  17th  day  of  Octo- 
ber, A.  D.  1893,  against  the  defendants, 
Benjamin  F.  Dillon  and  twelve  others,  al- 
leging in  effect  that  they,  without  right  or 
legal  warrant,  have  usurped  and  still  do 
usurp  the  offices  of  councilmcn  of  the  city  of 
Jacksonville.  It  is  alleged  in  the  informa- 
tion that  Thomas  W.  Roby  and  sixteen  oth- 
ers named  were  duly  appointed  by  the  gov- 
ernor of  the  state  of  Florida  to  be  council  men 
for  the  various  wards  of  said  city,  under  and 
by  virtue  of  the  Act  of  the  legislature  ap- 
proved May  16,  1889,  entitled  "An  Act  to 
Amend  an  Act  Entitled  an  Act  to  Establish 
the  Municipality  of  Jacksonville.  Provide 
for  Its  Government  and  Prescribe  Its  Juris- 
diction and  Powers,  Approved  May  81.  1887," 
and  that  they  qualified  by  taking  the  oath 
of  office  prescribed  by  law,  were  duly  com- 
missioned as  such  council  men,  and  thereupon 
entered  upon  and  performed  the  duties  of 
said  offices  and  exercised  the  rights,  benefits, 
and  privileges  thereof,  until  the  same  were 
usurped  by  the  defendants. 

Thomas  W.  Roby  and  the  sixteen  persons 
named,  it  is  alleged,  constitute  the  city 
council  of  said  city,  and  are  still  entitled  to 
use,  exercise,  and  enjoy  the  offices  of  coun- 
cil men  of  said  city. 

It  is  further  related  that  the  defendants. 
Dillon  and  the  twelve  others  mentioned,  for 
the  space  of  eighty  days  last  past,  and  more, 
without  legal  warrant,  grant,  or  right  what- 
ever, have  used  and  exercised,  and  still  do 
use  and  exercise,  the  otlices  of  council  men  of 
baid  city,  and  that  they  have  claimed  and 
still  do  claim  to  be  councilman  of  said  city, 
and  to  have  the  right  to  use  and  enjoy  all 
the  liberties,  privileges,  and  franchises  be- 
longing and  appertaining  to  said  offices  of 
city  councilmen,  but  that  said  offices,  liber- 
ties, and  franchises,  during  the  wiiole  of  said 
time,  have  been  and  stifl  are  usurped  by 
them,  against  the  people  of  the  state  of  Flor- 
ida. 

The  information  proceeds  with  the  allega- 
tions that  the  claims  of  the  said  defendants 
to  the  offices  in  question  are  based  upon  the 
pretense  that  they  were  elected  to  the  same 
at  an  election  for  municipal  officers  pretended 
to  be  held  in  and  for  the  said  city  of  Jack- 
sonville on  the  18th  day  of  July,  1893,  by 
virtue  of  an  Act  of  the  leirislature  of  Flor- 
ida, approved  May  16,  1893,  being  chapter 
4301,  Laws  of  Florida.  This  election,  and 
the  act  under  which  it  was  held,  are  alleged 
to  be  invalid,  void,  and  in  violation  of  the 
constitution  of  the  state  of  Florida,  in  this, 
that  at  said  election,  by  the  terms  of  the  act, 
a  considerable  number  of  the  inhabitants  and 
citizens  of  said  city,  to  whom  the  constitu- 
tion guaranteed  the  right  of  sutfrage  at  the 
time  of  said  election,  were  denied  the  right 
to  vote  and  participate  therein,  the  excluded 
classes  under  said  act  being  enumerated  un- 
der the  following  heads :  First,  all  male  per- 
sons residents  of  said  city  at  the  time  of  said 
city  election  possessing  the  constitutional 
qualifications  of  electors,  but  who  at  the  time 
of  the  general  state  election  held  next  pre- 
ceding said  city  election  were  not  qualified 
electors  by  reason  only  of  not  having  attained 
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the  age  of  twenty -one  years ;  second,  all  male 
persons  residents  of  said  city  at  the  time  of 
said  city  election  possessing  all  the  qualifi- 
cations of  electors,  but  who  at  the  time    ot 
the  general  state  election  held  next  preced- 
ing said  city  election,    were  not  qualified 
electors  by  reason  only  of  not  having  resided 
and  had  their  domicil,  home,  and  place  of 
permanent  abode  in  the  state  of  Florida  for 
one  year  at  the  time  limited  for  registration 
for  such  election ;   third,  all   male   persons 
residents  of  said  city  at  the  time  of  said  city 
election    possessing    all    the    constitutional 
qualifications  of  electors,  but  who  at  the  time 
of  the  general  state  election  held  next  preced- 
ing the  said  city  election,  were  not  qualified 
electors  by  reason  only  of  not  having  resided 
and   had   their   habitation,   domicil,    home, 
and  place  of  permanent  abode  in  the  county 
of  their  then  residence  for  six  months,  at  the 
time  limited  for  registration  for  said  elec- 
tion :  fourth,  all  male  persons  residents   of 
said  city  at  the  time  of  said  election  who  at 
the  time  of  the  general  state  election   held 
next  preceding  said  city  election,  and  at  the 
time  of  said  city  election,  po<?sessed  all  the 
constitutional  qualifications  of  electors,  but 
were  not  electors  of  any  of  the  election  dis- 
tricts of  said  city  at  the  time  of  said  state 
election. 

It  is  further  alleged  that  the  act  under 
which  said  election  was  held  is  unconstitu- 
tional for  the  reason  that  by  its  terms  only 
those  persons  were  allowed  to  vote  whoi^e 
names  appear  on  the  registration  lists,  after 
the  same  had  been  revised  by  the  ])erson3 
named  in  the  act  as  election  com:nissic»ners, 
without  regard  to  registration  in  fact,  and 
that  by  thetermsof  said  act  persons  were  al- 
lowed to  vote  at  said  city  election  who  were 
qualified  electors  at  the  general  state  election 
held  next  prior  thereto,  but  who  had  after- 
wards lost  their  domicil  in  the  state,  and 
county  of  Duval,  and  had  not  regained  the 
same  in  time  to  become  an  elector  at  the  time 
of  saiil  city  election  under  the  provisions  of 
the  c(m.<ftitution ;  and  also  that  at  said  elec- 
tion b}'  the  tprms  of  said  act  the  qualified 
electors  of  said  city  of  Jacksonville  were  not 
permitted  to  vote' for  whom  they  pleased, 
but  were  restricted  in  the  right  of  suffrage 
to  vole  for  such  person  or  persons  whose 
names  were  placed  upon  an  "official  ballot" 
by  the  election  commissioners  named  in  the 
act. 

Tlie  foregoing  are  the  grounds  specially 
alleired  in  the  information  impeaching  the 
validity  of  the  Act  of  1893.  cliapter  4801, 
under  which  the  election  was  held. 

The  defendants,  other  than  Walter  P, 
Coachman,  moved  to  quash  the  writ  of  quo 
warranto,  and  this  motion  has  been  treat- 
ed here  as  a  demurrer  to  the  information. 
Among  the  grounds  of  this  motion  are  the 
following :  That  said  information  shows 
upon  its  face  that  the  defendants  have  not 
exercised,  and  are  not  now  exercising,  the 
offices  of  councilmen  of  the  city  of  Jackson- 
ville, in  the  county  of  Duval,  state  of  Flor- 
ida, without  legal  warrant,  grant,  or  right; 
that  said  writ  shows  upon  its  face  that  de- 
fei^dants  use  and  exercise  the  office  of  coun- 
cilmen of  the  city  of  Jacksonville  under  and 
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by  Tirtae  of  an  eleGtion  held  on  the  18th  day 
of  July.  A.  D.  1898,  under  the  provisions  of 
an  act  of  the  legislature  passed  in  accordance 
with  the  provisions  of  the  constitution,  and 
approved  by  tJie  governor  on  May  16,  1893,  at 
vbich  said  election  they  received  a  majority 
of  all  the  votes  cast ;  that  the  constitution  of 
tlie  state  of  Florida  does  net  guarantee  the 
right  of  suffrage  to  any  inhabitant  or  citizen 
of  the  city  of  Jacksonville,  or  any  other  city, 
at  a  municipal  election;  that  section  1  of 
article  6  of  the  Constitution  of  Florida  does 
not  fix  the  qualifications  of  voters  in  munic- 
ipal elections,  but  is  limited  by  its  express 
terms  to  elections  for  stat€  and  county  officers 
provided  for  in  the  constitution ;  and  that 
tlio  constitution  of  the  state  of  Florida  does 
not  prohibit,  either  in  express  terms,  or  by 
necessary  implication,  the  legislature  from 
restricting  the  voters  in  any  municipal  elec- 
tion to  voting  for  such  person  or  persons  as 
had  procured  their  names  to  be  placed  upon 
an  nnjcial  ballot,  as  provided  in  chapter  4301 
of  the  Lavrs  of  Florida.  There  are  other 
proumis  of  the  motion  that  need  not  be  set 
out  here,  as  the  above  present  the  controlling 
questions  in  the  case  for  our  decision. 

Mr.  H.  Bisbee,  for  relator: 

Registration  is  not  one  of  the  qualifications 
of  an  elector. 

It  is  a  mode  of  provinir  to  the  election  offi- 
cers tbe  qualifications  of  the  elector,  but  it  is 
not  the  only  mode  of  proving  it. 

Section  2,  article  6,  of  the  Constitution  com- 
mands the  Legislature  to  provide  for  registra- 
tion of  "all  the  legally  qualified  voters  in  each 
county." 

It  must  follow  that  the  legislature  when  it 
lepislates  upon  the  subiect  of  registration. 
mu.<t  provide  ample  facilities  for  registration 
for  every  qualified  voter. 

The  act  in  question,  to  tbe  extent  that  it 
makes  registration  a  prerequisite  for  voting  at 
tbe  city  election  held  in  July  last,  and  then 
exflndes  certain  classes  of  persons  from  the 
right  (o  register,  and  from  the  right  to  vote  at 
such  election,  is  unconstitutional. 

(a)  Because  the  act  discrioainates,  without 
any  reason,  in  that  it  allows  the  exercise  of  the 
elective  franchise  to  certain  classes  of  citizens 
\nd  takes  it  away  from  other  classes. 

Capen  ▼.  FosUr,  12  Pick.  488,  23  Am.  Dec. 
m,£>.iggeU  V.  Hudion,  43  Ohio  St.  548,  54 
Am.  Rep.  832:  Monroe  v.  CoUine,  17  Ohio  St. 
6.^*5;  State  v.  Jefferson  County  Comr^.  17  Fia. 
?19;  Coolejt,  Const.  Lim.  61  h  ed.  p.  758;  Ytck 
^OY.  Hopkins,  118  U.  S.  370,  371,  30  L.  ed. 
226;  State  v.  Butts,  31  Kan.  654;  Dells  v.  Fen- 
T'Cdy,  49  Wis.  555,  35  Am.  Rep.  786;  Madison 
OoJinty  Ct.  V.  People,  58  III  456;  Kinncen  v. 
^'dls,  144  Ma.ss  497,  59  Am.  Rep.  105;  reovle 
▼.  Canaday,  73  N.  C.  198,  21  Am.  Rep.  465; 
footling  v.  Brown,  22  Fla.  437. 

All  persons  who  had  become  of  age  subse- 
quent to  the  close  of  the  repisi ration  in  1892, 
snd  who  had  acquired  the  necessary  residence 
sohsequent  to  that  time,  and  who  possessed 
^ery  other  legal  and  constitutional  qualifica- 
tion as  an  elector,  were  expressly  excluded 
from  the  right  to  register  and  vote. 

Kilham  v.  Ward,  2  Mass.  236;  Bridge  v.  Lin 
^H.  14  Mass.  367;  Humphrey  v.  Kingman,  5 
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Met.  163;  McCrary,  Elections,  g  8;  l^tate  y. 
Williams,  5  Wis.  808;  Riwn  v.  Farr,  24  Ark. 
167,  87  Am.  Dec.  52;  Quinn  y.  State,  35  Ind. 
485,  9  Am.  Rep.  754. 

A  statute  which  incrensed  the  period  of  resi- 
dence above  the  constitutional  perixl,  as  a 
qualifiration  for  a  voter  at  a  municipal  eleo- 
tion,  is  unconstitutional  and  void. 

People  V.  Canaday,  supra:  Perry  v.  Whitaker^ 
71  N.  C\  475;  Zeiler  v.  Chapman,  54  Mo.  502; 
St.  Joseph  4b  h.  C,  E,  Co.  v.  Buchanan  County 
Ct.  :i9  Mo.  485;  State  v.  lean,  9  Wis.  279; 
(^ooley.  Const.  I,im.  6th  ed.  p.  753;  6  Am.  <b 
Euir.  Encyclop.  Law,  pp.  263,  2S^;  Attyden. 
V.  Detroit,  7  L.  R.  A.  99,  78  Mich.  545;  Stats 
V.  hindlay,  20  Nev.  198;  Bison  v.  Firr,  svpra. 

The  constitutionality  of  a  statute  depends 
upon  its  operation  andeftect  and  not  upon  the 
form  it  may  be  made  to  assume. 

State  V.  llipp,  38  Ohio  St.  199. 

It  is  one  of  the  peculiar  characteristics  of 
our  free  institutions,  that  every  citizen  is  per- 
mitted to  enjoy  certain  rights  and  privileges 
which  place  him  upon  an  equality  with  his 
neighbors.  Any  law  which  takes  away  or 
abridges  these  rights  or  suspends  their  exercise, 
is  not  only  an  infringement  unon  this  enjoy- 
ment,  but  an  actual  punishment. 

Green  v.  Shumway,  39  :N.  Y.  421. 

(b)  It  is  unconstitutional  becau^^e  it  char<res 
and  adds  to  the  qualifications  of  an  elector 
prescribed  by  the  constitutir)u. 

The  fundamental  and  atl-pervndinir  idea  of 
election  is  that  the  question  to  be  voted  upon 
shall  be  submitted  to  the  body  of  electors  witb- 
out  discrimination. 

Madison  Coutdy  Ct.  v.  Peop'e,  58  111.  466. 

When  the  legislature  confers  upon  a  city  the 
right  of  self  government  and  of  electing  its 
officers,  it  must  conform  to  other,  provisions 
of  the  constitution  and  preserve  the  rule  of 
equality  before  the  law,  and  not  discrinnnate 
in  the  exercise  of  the  elective  franchise  or  any 
other  constitutional  right. 

State  V.  Constantine,  42  Ohio  St.  487,  51  Am. 
Rep.  823;  Attif  f!en.  v.  Detroit,  58  Mich.  216» 
55  Am.  Rep.  675, 

The  intention  of  the  framers  of  the  constitu- 
tion was  to  presciibe  the  qualitications  for  all 
voters  in  the  state,  and  that  these  qualifications 
should  apply  to  all  elections,  as  well  as  to  the 
election  of  officers  created  by  the  constitution 
as  to  the  election  of  officers,  state,  county,  and 
municipal,  created  by  an  act  of  the  legislature. 

The  election  of  a  municipal  officer  created 
by  the  legislature  is  as  much  an  election  under 
the  constitution  as  the  election  of  any  officer 
for  a  county  created  by  a  statute  or  an  oflicer 
created  by  the  constitution. 

t^tate  V.  Cohstaniine,  supra;  People  v.  Eng^ 
lish,  15  L.  K.  A.  131,  139  111.  6i2. 

Constitutional  qualifications  for  electors  ap- 
ply to  city  and  town  elections  and  elections 
other  than  for  state  and  county  otlicers. 

State  V.  Constantine  and  People  v.  Canaday, 
supra;  SUite  v.  Williams,  5  Wis.  808;  State  v. 
lean,  9  Wis.  282;  St.  Joseph  <fe  D.  C.  It  Co.  v. 
Buchanan  County  Ct.  and  Atty-Gen.  v.  Detroit, 
7L.  R.  A.  99,  78'>iioh.  545;  State  v.  Tuttle,  53 
Wis.  45;  Quirt n  v.  State,  supra;  Re  Charter  of 
Newport,  14  R.  I.  655;  Gofding  v.  Blown  and 
Atty-Gen,  v.  i;<'^/w7,58Mich.  216,  55  Am.  Rep. 
675;  Com.  V.  McClelland,  83  Ky.  686. 
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The  proyiflfon  in  section  8,  where  it  requires 
registration  and  pavment  of  poll  tax  in  person 
for  the  years  1890  and  1891,  and  that  this 
should  be  done  more  than  two  weeks  before 
the  said  first  city  election,  is  also  unconstitu- 
tional and  void. 

McOrary,  Elections,  §  28. 

The  requirement  of  registration  for  more 
than  two  weeks  before  the  election  was  cal- 
culated to  subvert,  injuriously,  unreasonably, 
mnd  unnecessarily  restrain,  impair,  and  impede 
the  right  to  vote. 

Daggett  ▼.  hudton,  48  Ohio  St.  648,  54  Am. 
Rep.  832;  DelU  y.  Kennedy,  49  Wis.  555,  85 
Am.  R*»p.  788;  White  v.  Multnomah  County 
Comrs,  18  Or.  817,  64  Am.  Rep.  843,  note;  Kin- 
neen  t.  Welle,  144  Mass.  497,  69  Am.  Rep. 
105. 

It  was  unreasonable  to  require  the  payment 
of  any  poll  tax  two  weeks  before  the  election. 

It  was  unreasonable  to  require  the  voter  to 
pay  poll  taxes  for  the  years  1890  and  1891. 

The  act  is  unconstitutional  because  it  im- 
poses the  payment  of  two  capitation  taxes  as  a 
prerequisite  for  yoting. 

The  law  prohibits  the  receiving  of  a  vote 
from  any  person  whose  name  does  not  appear 
on  the  list  of  electors,  for  the  ward  in  which 
he  offers  to  vote. 

The  Legislature  cannot  legally  pass  such  a 
law.  There  should  have  been  a  provision  in 
the  statute  by  which  a  voter  could  prove  his 
qualifications  and  that  he  has  been  registered 
and  his  name  improperly  omitted. 

State  V.  Adams,  2  Stew.  (Ala.)  238;  State  y. 
Jefferson  Govvttf  Comrs.  17  Fla,  715;  Dells  v. 
Kennedy,  49  Wis.  556,  85  Am.  Rep.  786;  White 
T.  Multnomah  County  Com/re,  supra;  State  y. 
Btaten,  6  Coldw.  234. 

That  feature  of  the  statute  which  com- 
pels an  elector  to  yote  for  some  candidate 
placed  before  the  people  in  the  manner  pre- 
scribed by  the  statute;  or  in  case  of  such  candi- 
date's death  or  resignation,  for  such  candidate 
as  a  committee  may  substitute,  cannot  be  up- 
held. 

State  ▼.  Anderson,  26  Fla.  259;  Cooley, 
Const.  Lim.  6th  ed.  p.  762,  note  £,  p.  771; 
State  V.  Black,  16  L.  R.  A.  769,  54  N.  J.  L. 
456;  DeWalt  y.  Hartley,  15  L.  R.  A.  771,  146 
Pa.  543;  Bowers  y.  Smith,  16L.  R.  A.  754,  111 
Ho.  52;  Detroit  y.  Rush,  10  L.  R.  A.  171,  82 
Hich.  632. 

The  law  permits  the  right  to  yote  on  the 
part  of  persons  who  are  not  qualified  voters 
under  the  constitution  of  the  state. 

Residence  in  the  city  at  the  time  of  the  last 
state  election  and  not  residence  at  the  time  of 
the  said  city  election,  qualifies  one  to  vote  in 
respect  to  residence.  Description  of  those  en- 
titled excludes  all  others. 

Washington  y.  State,  75  Ala.  582,  51  Am. 
Rep.  479;  McCafferty  v.  Guyer,  69  Pa.  109; 
Brightly,  Election  Gases,  47. 

Authorizing  persons  to  yot«  by  this  form  of 
legislation,  who  do  not  possess  the  constitu- 
tional qualifications  of  electors  is  repugnant  to 
flections  4  and  5  of  article  6  of  the  Constitution. 

Cooley,  Const.  Lim.  6th  ed.  p.  218. 

Any  law  prohibiting  a  portion  of  qualified 
electors  from  voting  at  a  given  election,  as  well 
as  the  conduct  of  the  constituted  authorities 
conducting  the  election,  that  deprives  a  por- 
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tion  of  the  voters  of  the  power  to  vote,  makes 
the  election  void 

Ilbrt  Dodge  City  School  Dist.  y.  Wahkansa 
Diet,  Twp.  17  Iowa,  85;  Barry  y.  Ixiuek,  5 
Coldw.  588;  StaU  y.  WHliams,  6  Wis.  808; 
Cooley,  Const.  Lim.  p.  75;  People  v.  Salomon, 
46  111.  415;  Madison  County  Ot,  y.  PeopU,  58 
HI.  456;  Zeilery.  Chapmnn,  54  Mo.  502;  Perry 
V.  Whitaker,  71  N.  C.  475;  People  y.  Canaday, 
78  N.  C.  198.  21  Am.  Rep.  465;  StaU  v.  Canr 
stantine,  42  Ohio  St.  437, 61  Am.  Rep.  888: 8t. 
Joseph  4b  D.  0.  B.  Co.  y.  Buchanan  County 
Ct,  89  Mo.  489;  AttyQen.  y.  Detroit,  7  L.  R 
A.  99,  78  Mich.  646;  Cooley,  Const.  Lim.  6th 
ed.  p.  775. 

In  1892  there  was  no  law  authorizing  any 
citizen  to  yote  for  municipal  officers  in  the  city 
of  Jacksonville,  and  consequently  no  law  re- 

?|uiring  him  to  pay  poll  taxes  as  a  prerequisite 
or  yoting  at  any  such  city  election.  There- 
fore the  Act  of  1898  imposing  a  penalty  upon 
a  citizen  of  Jacksonville  because  he  did  not 
register  in  1892  is  unequal,  obnoxious,  and  ud- 
constitutional. 

Lyman  y.  Martin,  2  Utah,  186. 

The  act  appointing  election  commissionen 
is  void.    It  is  an  executive  act. 

EvansviOe  y.  Stale,  4  L.  R.  A.  98, 118  Ind. 
437;  State  y.  Denny,  4  L.  R  A.  65,  118  Ind. 
449. 

Mr,  F.  P*  Fleming:,  also  for  relator: 

The  information  being  filed  by  the  attorney 
general,  it  is  only  necessary  to  ayer  that  the 
defendants  hold  office  without  authority  of  the 
law. 

Enterprise  y.  State,  29  Fla.  128;  State  ▼. 
Philips,  30  Fla.  579. 

Whether  quo  warranto  is  brought  by  one 
claiming  the  office  or  not  the  burden  is  on  the 
respondent  to  show  that  he  holds  office  right- 
fully. 

State  Y.  QleoHon,  12  Fla.  190;  States.  Day^ 
14  Fla.  9;  StaU  v.  Sawn,  25  Fla.  342;  State  v. 
Anderson,  26  Fla.  241. 

The  right  of  claimants  to  the  office  is  suffi- 
ciently alleged  in  the  information. 

State  V.  Peelle,  121  Ind.  495;  StaU  y.  Mc- 
Diarmid,  27  Ark.  176;  SiaU  y.  Sherman,  43 
Mo.  210;  StaU  v.  Philips,  eupra. 

The  legislature  cannot  add  to  the  constitu- 
tional qualifications  of  electors. 

Cooley.  Const.  Lim.  6th  ed.  78,  noUS,  p.  758; 
Throop.  Pub.  Off.  126. 

The  foregoing  rule  restricts  the  legislature 
in  the  matter  of  providing  for  municipal  elec- 
tions. 

PeopUr.  Canaday,  73  N.  C.  198, 21  Am.  Rep. 
465;  AttyOen.  y.  Detroit,  7  L.  R.  A.  99,  78 
Mich.  546;  Com.  y.  McClelland,  88  Ey.  586; 
StaU  y.  Tuttle,  53  Wis.  45;  Be  Charter  of  New- 
port, 14  R.  I.  655;  Quinn  y.  StaU,  35  Ind.  486, 
9  Am.  Rep.  754;  Coffin  y.  Tliompson  (Mich.)  21 
L.  R.  A.  662;  SlaUv,  WiUiams,  5  Wis.  808;  Sf. 
Joseph  d  D,  C.  B.  Go.  v.  Buchanan  County  Ct. 
89  Mo.  485;  PeopU  y.  English,  16  L.  R  A.  181, 
189  111.  680;  StaU  v.  Anderson,  9*ipra. 

Mr.  William  B.  Lamar^  Atty-Qen.^  also 
for  relator. 

Messrs.  Youngs  A  Barrs,  for  defendant: 

There  is  no  natural  right  to  yota 

United  StaUs  y.  Cruikshanfc,  92  U.  8.  548, 
28  L.  ed.  688;  FrieszM>en  v.  ShaUerosi  (DeL 
Err.  &  App.)  8  L.  R  A.  887. 
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Tbe  ooDStUution  of  a  state  is  a  limitation 
upon  and  not  a  grant  of  power  to.  the  legisla- 
ture, and  the  question  as  to  who  shall  have  the 
Tight  of  suffrage  and  the  time,  place,  and  man- 
ner of  exercising  it  when  not  expressly  pro- 
liibitcd  by  the  terms  of  the  conslituiion,  are 
-within  the  power  of  the  legislature. 

Slate  ▼.  Black,  16  L.  R  A.  769,  54  N.  J.  L. 
456:  Morrison,  v.  Springer,  15  Iowa.  304;  Ex 
parte  Wells,  21  Fla.  318. 

It  is  thus  the  duty  of  the  legislature  to  regu- 
late the  exercise  of  the  elective  franchise,  and 
the  const itationality  of  such  legislation  cannot 
be  denied  so  long  as  it  merely  regulates  and 
does  not  deny  the  franchise  itself. 

De  WM  V.  Bartley,  15  L.  R  A.  771,  146  Pa. 
529:  DetraiiY.  Busli,  10  L.  R.  A.  171,  82  Mich. 
532. 

The  legislature  mast  determine  for  each  mu- 
nicipality the  power  it  should  exercise  and  the 
capacities  it  should  possess,  and  what  restric- 
tion should  he  placed  upon  it.  Limitations 
upon  the  power  of  the  state  over  municipal 
corporations  do  not  exist  unless  found  in  the 
constitution  of  the  state. 

Dillon,  Mun.  Ck)rp.  §  66;  Eix  parte  Welis, 
supra, 

Meaare,  A.  W*  Cockrell  A  Son,  also  for 
defendant: 

To  justify  the  courts  in  pronouncing  a  stat- 
ute void,  it  must  be  violative  of  some  constitu- 
tional provision,  state  or  federal,  or  must  bean 
attempted  exercise  of  power  not  legislative  in 
character  or  of  power  committed  to  some  other 
department  of  the  government. 

Darman  y.  8late,  84  Ala.  216;  Winter  v. 
Montgomery,  65  Ala.  403. 

It  is  only  at  elections  which  the  constitution 
itself  requires  to  be  held,  or  which  the  legisla- 
ture under  the  mandate  of  the  constitution 
makes  provision  for,  that  persons  having  the 
<)iia!ifications  set  forth  in  said  section  1  of  ar- 
ticle 6  are  by  the  constitution  declared  to  be 
qualified  electors  and  guaranteed  the  right  of 
fufTrage. 

The  constitution  is  silent  upon  the  subject  of 
the  election  of  municipal  officers. 

Kg  where  in  our  constitution  are  the  govern- 
ments of  municipalities  or  their  officials  either 
created  or  established  as  any  part  of  our  state 
eoveroment,  but  their  very  creation,  together 
with  all  provisions  for  their  government,  are 
reserved  to  the  legislative  branch  of  the  state 
government  as  erected  by  the  constitution. 

AUy-Gen,  v.  Conn&n,  27  Fla.  834. 

No  fact  was  more  prominent  in  the  history 
of  the  time  during  which  the  question  of  call- 
ipg  the  convention  that  framea  this  Constitu- 
tion (1685)  was  agitated  than  the  inconvenience 
which  the  people  of  many  municipalities  had 
suffered  from  the  restraint  placed  b^  the  Con- 
stitution of  1868,  of  which  it  is  a  revision,  upon 
special  legislation  as  to  cities  and  towns,  and 
tbe  action  of  the  convention  in  excepting  them 
from  the  requirements  of  the  proviso  discussed, 
was  a  natural  response  to  the  sentiment  which 
bad  prevailed  in  favor  of  an  untrammeled 
power  of  legislation  as  to  municipalities. 

State  y.  Ducal  County  Comti.  23  Fla.  402. 

Whenever  the  legislature  provided  for  the 
'election  of  municipal  officers underthe  author- 
ity imposed  by  the  CoostUulion  of  1868,  such 
-election  became  an  election  "under  this  Con- 
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stitution,"  and  the  right  to  vote  at  such  elec- 
tions was  by  section  1  of  article  14  conferred 
upon  and  guaranteed  to  certain  persons  having 
the  qualificaiions  therein  mentioned  and  a  rea- 
sonable opportunity  for  registration. 

Qooding  v.  Brown,  22  Fla.  437. 

The  legislature  is  absolutely  untrammelled 
by  the  constitution  in  regard  to  its  creation,  or 
modes  of  selecting  or  electing  municipal  offi- 
cers; the  persons  who  are  to  vote  for  such 
officers,  if  the  legislature  prescribes  voting  as 
the  means  of  select  ion,  are  to  be  designated  b^ 
the  legislature  without  reference  to  the  quali- 
fications the  constitution  prescribes  for  voters, 
as  to  stale  and  county  officers. 

State  V.  Burhridge,  24  Fla.  136. 

The  legislature  ma^,  as  the  law-making 
power,  when  notrestramed  by  the  constitution, 
provide  for  the  exercise  of  the  power  of  ap- 
pointing or  electing  to  office  by  either  depart- 
ment of  the  government,  or  b^  any  person  or 
association  of  persons  whom  it  may  choose  U> 
designate  for  that  purpose. 

Peor^  V.  Freeman,  80  Cal.  238;  Fox  v.  Ms- 
Donald iA}A,)  21  L.  R.  A.  529;  State  v.  Covint^ 
ton,  29  Ohio  St.  102. 

The  right  of  suffrage  is  not  an  absolute  right 
No  such  right  exists  unless  specifically  con- 
ferred by  a  constitution  or  a  statute. 

State  V.  Biack,  16  L.  R.  A.  769,  54  N.  J.  L. 
456. 

MmhrypJ.,  delivered  the  opinion  of  the 
co\irt : 

I.  It  is  apparent  from  the  foregoing  state- 
ment that  the  invalidity  of  the  municipal 
election  held  in  the  city  of  Jacksonville  on 
the  18th  day  of  July,  1893.  is  dependent 
upon  the  constitutionality  of  the  act  of  the 
legislature  under  which  it  was  held.  Where 
usurpation  of  a  public  office,  or  franchise, 
is  alleged  by  the  state,  and  an  infonnation 
in  the  nature  of  a  quo  warranto  is  filed  by 
the  attorney-general  to  test  the  right  to  hold 
such  office,  or  enjoy  such  franchise,  it  is  only 
necessary  ordinarily  to  allege,  generally, 
that  the  person  holding  the  office,  or  enjoy- 
ing; the  franchise,  does  so  without  lawful 
authority,  and  in  such  case,  as  against  the 
state,  it  devolves  upon  such  person  to  show 
a  complete  legal  right  to  hold  the  office  or 
enjoy  the  privilege  in  question;  but  if  the 
information  states  the  facts  upon  which  the 
charge  of  usurpation  is  based  and  the  facts 
alleged  show  a  clear  right  in  the  defendant, 
it  will  be  held  insufficient  on  demurrer.  En^ 
terpriseY.  State,  29  Fla.  128.  and  authorities 
cited.  The  information  filed  in  the  case  now 
before  us  charges  usurpation  of  certain  mu- 
nicipal offices,  but  it  is  also  shown  that  the 
defendants  hold  the  offices  by  virtue  of  the 
election  held  on  the  18th  day  of  July,  1893, 
and  their  claim  to  the  same  is  challenged  on 
the  ground  that  the  legislative  act  under 
which  said  election  was  held  is  unconstitu- 
tional and  void.  No  other  grounds  for  an- 
nulling this  election  are  alleged,  and  hence 
the  constitutionality  of  the  act  is  the  ques- 
tion presented  for  our  determination. 

It  Is  contended  that  the  act  in  question, 
by  its  terms,  discriminates  against  certaia 
classes  of  persons  residing  in  the  city  of 
Jacksonville   and   possessing  the  constitu- 
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tional  qualifications  of  electors,  and  that  they 
are  thereby  excluded  from  the  right  to  vote 
in  the  city  elections,  in  violation  of  a  con- 
stitutional right  to  do  so.  The  8d  section  of 
the  Act  under  consideration  reads  as  follows : 
''Those  persons  who  at  the  time  of  the  hold- 
ing of  any  city  election,  are  residents  of  the 
city,  and  who,  at  the  time  of  the  general 
state  election  held  next  preceding,  were 
qualified  electors  of  any  of  the  election  dis- 
tricts within  said  city,  shall  constitute  the 
qualified  electors  of  said  city,  authorized  to 
▼ote  at  such  city  election.  Bach  such  elector 
shall  vote  only  in  the  election  district  where- 
in he  was  at  the  time  of  such  state  election 
m  qualified  voter;  provided,  however,  that 
prior  to  the  holding  of  the  first  city  election 
as  provided  herein,  there  shall  be  given  to 
each  person  who  was  entitled  to  qualify  him- 
self as  an  elector  at  the  last  state  election  by 
registration  and  the  payment  of  his  poll  taxes 
for  the  years  1890  and  1801,  and  failed  to  do 
so,  an  opportunity  to  qualify  by  registering 
and  himself  paying  his  own  poll  taxes  for 
such  years,  more  than  two  weeks  before  said 
first  city  election. "  Provisions  are  then  made 
for  the  tax  collector  of  Duval  county  to  open 
his  books  and  receive  the  poll  taxes,  and  for 
the  election  commissioners,  named  in  the 
Act,  to  arrange  for  the  registration  of  those 
persons  who  were  entitled  to  qualify  them- 
selves to  vote  at  the  last  general  state  elec- 
tion by  registration  and  the  payment  of  their 
poll  taxes  for  the  years  1890  and  1891,  but 
failed  to  do  so.  More  specific  reference  to 
these  provisions  need  not  be  made  in  this 
•connection. 

According  to  the  plain  terms  of  this  Act, 
only  those  persons  were  authorized  to  vote 
in  the  municipal  deration  of  July  18,  1893, 
who  were  residents  of  the  city,  and  who,  at 
the  time  of  the  general  state  election  held 
next  preceding  said  municipal  election,  were 
oualified  electors  of  some  one  of  the  election 
aistricts  within  the  city ;  or  who  were  en- 
titled to  qualify  themselves  as  electors  at 
said  state  election  by  registration  and  the 
payment  of  their  poll  taxes  due  for  the  years 
1890  and  1891,  but  failed  to  do  so.  The  Act 
Axes  July  18,  1893,  as  the  date  for  holding 
the  first  municipal  election,  and  we  take  ju- 
dicial knowledge  of  the  fact  that  the  general 
state  election  held  next  preceding  this  elec- 
tion was  on  the  Tuesday  succeeding  the  first 
Monday  in  October,  A.  D.  1892.  The  legis- 
lature, then,  by  the  terms  of  the  Act  in  ques- 
tion, confined  the  municipal  election  to  per- 
sons residing  in  the  city  and  who  possessed 
the  constitutional  qualifications  of  electors 
more  than  eleven  months  prior  to  the  date  of 
said  city  election.  No  provision  is  made 
whereby  those  who  had  acquired  the  requi- 
site age,  citizenship,  and  residence  as  pre- 
scribed for  voting  in  the  general  state  and 
county  elections,  since  the  last  general  state 
election,  could  vote  in  the  municipal  elec- 
tion. This,  it  is  contended,  independent  of 
the  provisions  in  reference  to  other  matters, 
renders  the  Act  void.  This  contention  is 
based  upon  the  theory  that  section  1  of  article 
<i  of  the  Constitution  of  1885  applies  to  mu- 
nicipal elections  as  well  as  to  all  other  elec- 
tions in  this  state,  and  is  a  limitation  upon 
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the  powers  of  the  legislature.  Section  1  off 
article  6  of  the  Constitution  provides  that 
"every  male  person  of  the  age  of  twenty-one 
years  and  upwards,  that  shall,  at  the  time 
of  registration,  be  a  citizen  of  the  United 
States,  or  that  shall  have  declared  bis  in- 
tention to  become  such,  in  conformity  U> 
the  laws  of  the  United  States,  and  that  shall 
have  resided  and  had  his  habitation,  domicil, 
home,  and  place  of  permanent  abode  in  Flor- 
ida for  one  year,  and  in  the  county  for  six 
months,  shall  in  such  county  be  deemed  a 
qualified  elector  at  all  elections  under  thi» 
constitution."  Here,  it  is  claimed,  is  the 
fountain  source  of  the  right  to  exercise  the 
elective  franchise  in  all  elections  by  the  peo- 
ple, municipal  as  well  as  state  and  county, 
and  that  it  is  not  within  the  power  of  the 
legislature  to  curtail  or  in  any  way  abridge 
this  right.  Registration  of  the  qualified 
electors  may  be  provided  for  by  the  legisla- 
ture, of  course,  but  counsel  for  the  stale  in- 
sist that  registration  is  not  one  of  the  quali- 
fications of  an  elector  and  that  the  legislature 
under  the  power  to  provide  for  registration 
of  qualified  electors  must  enact  laws  that  are 
"reasonable,  uniform,  and  impartial,  and 
must  be  calculated  to  facilitate  and  secure, 
rather  than  subvert  or  impede,  the  exercise 
of  the  right  to  vote."  The  language  quoteil 
was  employed  by  Chief  Justice  Shaw,  in  t!ie 
noted  case  of  Capen  v.  Faster,  12  Pick.  4?<><. 
23  Am.  Dec.  632,  in  discussing  the  right  of 
the  legislature  to  regulate  by  registnitiou 
the  exercise  of  the  elective  franchise  secured 
by  constitutional  provision.  Theauthoritie:^ 
are  uniform  and  abundant  in  support  of  the 
position  that  where  the  constitution  has  pre- 
scribed the  qualifications  of  electors  it  is  not 
in  the  power  of  the  legislature  to  take  fron^ 
or  add  to  such  qualifications,  or  to  injuri- 
ously, unreasonably,  or  unnecessarily  re- 
strain, impair,  or  impede  the  right  of  suf- 
frage thus  guaranteed  by  the  constitution. 
And  this  constitutional  guarantee  against 
unreasonable  and  unnecessary  restraint  by 
legislative  enactment  extends  to  all  elections 
provided  for  by  the  constitution,  whether 
state,  county,  or  municipal.  In  People  y. 
Canaday,  78  N.  C.  198,  21  Am.  Rep.  465,  it 
was  decided  that  cities  and  towns,  like  coun- 
ties and  townships,  were  parts  and  parcels 
of  the  state,  organized  for  the  convenience 
of  local  self  government,  and  that  under  the 
constitution  of  North  Carolina  the  qualifica- 
tions of  voters  in  municipal  elections  were 
the  same  as*  in  state  and  county  elections, 
and  that  It  was  not  competent  for  the  general 
assembly  in  any  way  to  change  the  qualifi- 
cations of  voters  as  fixed  by  the  constitution. 
The  constitution  of  Massachusetts  provided 
as  to  residence  and  citizenship  that  ^  every 
male  citizen  of  twenty -one  years  of  age  and 
upwards,  excepting  paupers  and  persons  un- 
der ffuardianship,'  who  shall  have  resided 
within  the  commonwealth  one  year,  and 
within  the  town  or  district  in  which  he  may 
claim  a  right  to  vote  six  calendar  montlia 
next  preceding  any  election  of  governor, 
lieutenant-governor,  senators,  or  representa- 
tives, and  who  shall  have  paid"  certain  taxea 
mentioned  or  be  exempt  tnerefrom  and  pos- 
sessing all    other   required    qualifications. 
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shall  h&ve  the  right  to  vote  in  such  elections. 
It  was  held  that  an  act  of  the  legislature 
providing  that  no  person  thereafter  natural- 
ized in  any  c^mrt  shall  be  entitled  to  be  reg- 
istered as  a  voter  within  thirty  days  of  such 
naturalization,  was  void  and  in  crmflict  with 
the  constitutional  provision  mentioned.  By\ 
naturalization  \ht  person  became  a  citizen 
and  it  was  not  competent  for  the  legislature 
to  add  to  or  diminish  the  qualifications  of  a 
voter  which  had  been  prescribed  by  the  con- 
stitutioD.  Kinnem  v.  Welli,  144  Mass.  497, 
69  Am.  Rep.  105.  It  was  decided  in  Ohio 
(Dagfffti  v.  Hudaan,  43  Ohio  St.  548,  54  Am. 
Rep.  8^),  that  an  act  requiring  registration 
in  all  cases  as  a  condition  to  the  right  of 
suffrage,  and  allowing  the  voters  only  seven 
specified  days  within  the  vear  in  which  to 
register,  and  which  contained  no  provision 
for  registration  after  the  seven  days  (though 
five  days  thereafter  Intervened  before  election 
day)  and  no  regulation  whereby  tliose  con- 
stitutionally qualified  may,  upon  proof  of 
qualification,  and  a  reasonable  excuse  for  not 
ref^istering  in  time,  be  allowed  to  vote,  and 
where  no  means  were  provided  whereby  per- 
60DS  necessarily  absent  at  the  time  fixed  for 
registration  may  have  their  names  registered, 
was  unreasonable  and  had  a  direct  tendency 
to  impair  the  right  of  suffrage,  and  as  it 
might  disfranchise  a  large  class  of  persons 
without  fault  on  their  part,  it  was  unconsti- 
tutional and  void.  The  following  are  among 
many  decisions  sustaining  the  same  view : 
6(4it€  V.  Corner,  22  Neb.  265 ;  Dells  v.  Ken- 
nedy, 49  Wis.  555.  85  Am.  Rep.  786 ;  State  v. 
Baker,  38  Wis.  71 :  Ri»on  v.  Farr,  24  Ark. 
161,  87  Am.  Dec.  52;  Monroe  v.  Odlina,  17 
Ohio  St.  665 :  State  v.  Butts,  81  Kan.  537 ; 
Edmonds  v.  Banbury,  28  Iowa,  267,  4  Am. 
Rep.  177;  Cooley,  Const.  Lira.  p.  758. 

If  section  1  of  article  6  of  the  present  Con- 
stitution, the  one  prescribing  the  qualifica- 
tions of  voters  and  declaring  who  shall  "be 
deemed  a  qualified  elector  at  all  elections 
ander  this  constitution,"  applies  to  munic- 
ipal elections  in  this  state,  Uiere  cannot  be 
a  doubt  as  to  the  fate  of  the  act  of  the  legis- 
lature now  under  consideration.  That  it  does 
exclude,  h^  its  terms,  from  voting  at  munic- 
ipal elections  in  the  city  of  Jacksonville, 
persons  who  may  have  the  qualifications  of 
electors  for  state  and  county  elections,  as 
prescribed  b^  the  section  of  the  constitution 
referred  to,  is  beyond  question.  It  plainly 
excluded  all  of  those  residents  of  said  city 
who  may  have  acquired  the  qualifications  of 
voters  under  the  constitution  for  state  and 
county  elections  during  a  period  of  over 
eleven  months  prior  to  the  first  city  election, 
and  for  longer  periods  at  subsequent  elections 
as  they  are  required  to  he  held  biennially 
after  the  election  in  1898,  on  the  fourth  Tues- 
day in  May,  and  occurring  during  years  in 
which  no  general  state  election  will  be  held. 
It  is  then  made  necessary  and  unavoidable 
that  we  determine  whether  or  not  section  1 
of  article  6  of  the  present  Constitution  has 
prescribed  the  qualifications  of  voters  at  elec- 
tions in  municipal  i ties  created  hv  the  legis- 
lature. This  question  has  not  been  deter- 
mined by  any  decision  of  this  court,  and  no 
isnguage  oaed  In  prior  decisions  made  here 

L.R.A. 


in  reference  to  municipal  corporations  had 
any  reference  to  the  precise  question  now 
presented.  In  Atty-Oen.  v.  Connors^  27  Fla. 
829,  that  part  of  section  15  of  article  16  of 
the  Constitution  providing  that  **  no  person 
shall  hold  or  perform  the  functions  oi^  more 
than  one  ofllce  under  the  government  of  this 
state  at  the  same  time, "  was  under  consider- 
ation, and  it  was  held  that  a  municipal  gov- 
ernment created  by  the  legislature  formed  no 
part  of  the  framework  of  the  state  govern- 
ment as  constructed  by  the  constitution. 
That  the  structure  of  the  state  government  *n 
all  oi  its  departments  was  provided  for  by 
the  constitution,  and  the  organization  of 
municipal  governments  was  expressly  dele- 
gated to  the  legislature,  but  what  was  said 
m  that  case  had  no  reference  to  the  qualifica- 
tions of  electors  authorized  to  vote  in  munic- 
ipal governments  to  be  created  by  the  legis- 
lature. 

The  case  of  State  v.  Duval  County  Gamrs., 
23  Fla.  483,  was  a  proceeding  by  mandamus 
to  compel  defendants  to  perform  certain  du- 
ties preparatory  to  holding  an  election  in  the 
city  of  Jacksonville  under  the  provisions  of 
acts  passed  by  the  legislature  in  1887.  The 
defenses  interposed  were  that  said  acts  were 
special  and  local,  and  no  notice  was  given  of 
the  intention  to  apply  for  their  enactment  as 
provided  in  sectiou  21  of  article  8  of  the 
Constitution ;  that  the  lieutenant-governor 
elected  under  the  old  Conntitution  of  1868 
presided  over  the  senate  and  signed  said  acts ; 
tliat  the  title  to  the  same  was  insufiScient  un- 
der the  constitution ;  and  that  in  consequence 
of  the  omission  of  certain  provisions  in  sec- 
tions of  the  original  act  in  an  amendatory 
act  defendants  were  under  no  duty  to  perform 
them.  The  conclusion  reached  upon  a  con- 
sideration of  the  various  provisions  of  the 
constitution,  having  any  bearing  on  the  sub- 
ject, was  that  the  proviso  in  section  21  of 
article  8  of  the  Constitution  in  reference  to 
notice  for  special  legislation  had  no  applica- 
tion to  legislation  in  reference  to  municipal- 
ities. The  views  expressed  in  the  opinion  on 
this  subject  are  correct,  but  they  had  refer- 
ence to  the  constitutional  requirements  as  to 
notice  for  special  legislation,  and  the  case  is 
not  an  authority  on  the  question  of  prescrib- 
ing the  qualifications  of  voters  at  municipal 
elections.  None  of  the  cases  in  this  court 
discussing  the  law  bearing  upon  municipal 
governments  under  the  present  Constitution 
had  reference  to  the  question  now  presented. 

Before  examining  the  provisions  of  our 
constitution  that  are  necessary  to  be  consid- 
ered in  disposing  of  the  question,  it  will  be 
well  to  fix  in  mind  the  legal  status  of  the 
right  of  suffrage  as  exercised  under  our  forms 
of  government.  The  right  to  vote  is  not  an 
inherent  or  absolute  riglit  found  among  those 
generally  reserved  in  bills  of  rights,  but  its 
possession  is  dependent  upon  constitutional 
or  statutory  grant.  Subject  to  the  limitations 
contained  in  the  Federal  Constituti(»n  the 
elective  franchise  is  under  the  control  of  the 
sovereign  power  of  the  states  expressed  in 
constitutions  or  statutes  properly  enacted. 
Where  a  constitution  has  conferred  the  right 
and  prescribed  the  qualifications  of  electors 
it,  of  course,  is  paramount  until   amended. 
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and  the  legislature  cannot  change  or  add  to 
them  in  any  way,  but  where  the  constitution 
does  not  fix  the  right  of  suffrage  or  prescribe 
the  qualifications  of  TOters  it  is  competent 
for  the  legislature  as  the  representative  of 
the  law-making  power  of  the  state  to  do  so. 
ThPM  principles  are  well  recognized  and 
fully  established  by  authority  in  this  coun- 
try. In  Kinneen  v.  Wells,  9upra,  it  is  said 
•*the  qualifications  of  voters  are  fixed  by 
state  legislation.  The  requisitions  as  to 
ownership  of  property,  citizenship,  sex,  and 
residence,  in  connection  with  the  right  of 
voting,  vary  with  the  constitution  or  laws 
of  the  several  states.  However  unwise,  un- 
iust,  or  even  tyrannical  its  regulations  may 
DC  or  seem  to  be  in  this  regard,  the  right  of 
each  state  to  define  the  qualifications  of  its 
voters  is  complete  and  perfect,  except  so 
far  as  it  is  controlled  by  the  15th  article  of 
the  Amendments  of  the  Constitution  of  the 
United  States,  which  provides  that  'the  right 
of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United 
States,  or  by  any  state,  on  account  of  race, 
color,  or  previous  condition  of  servitude.  *  " 
On  this  subject  Judge  Cooley  says,  in  Consti- 
tutional Limitations,  p.  752:  "In  another 
place  we. have  said  that,  though  the  sover- 
eignty is  in  the  people,  as  a  practical  fact  it 
resides  in  those  persons  who  by  the  constitu- 
tion of  the  state  are  permitted  to  exercise  the 
elective  franchise.  The  whole  subject  of  the 
regulation  of  elections,  including  the  pre- 
scribing of  qualifications  for  suffrage,  is  left 
by  the  national  constitution  to  the  several 
states,  except  as  it  is  provided  by  that  in- 
strument that  the  electors  for  representatives 
in  congress  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature,  and  as  the 
Fifteenth  Amendment  forbids  denying  to  cit- 
izens the  right  to  vote  on  account  of  race, 
color,  or  previous  condition  of  servitude. 
Participation  in  the  elective  franchise  is  a 
privilege  rather  than  a  right,  and  it  is  grant- 
ed or  denied  on  grounds  of  general  policy ; 
the  prevailing  view  being  that  it  should  be 
as  general  as  possible  consistent  with  the 
public  safety."  State  v.  Blacky  54  N.  J.  L. 
446,  16 L.  R.  A.  769;  Hubert,  Beily,  53 Pa. 
112;  Anderson  v.  Baker,  23  Md.  531. 

Guided  by  the  principles  announced,  we 
must  determine  whether  or  not  our  constitu- 
tion hns,  in  the  section  preSfTibingthe  right 
of  suffnio^e  at  all  elections  under  it  fixed  the 
qualifications  of  voters  in  municipal  elec- 
tions, or  left  it  with  the  legislature.  Refer- 
ence to  various  provisions  of  the  constitution 
will  become  necessary,  and  in  considering 
them  we  are  to  be  mindful  of  the  fact  that 
the  present  constitution  is  a  revision  of  the 
former  one  of  1868,  and  not  the  establish- 
ment of  an  entirely  new  and  independent 
instrument.  This  court  has  several  times 
recognized  this  fact  in  construing  clauses  in 
the  present  constitution.  The  11th  section 
of  the  Bill  of  Rights  in  the  Constitution  of 
1868  provided  that  ^'all  laws  of  a  general 
nsitunt  shall  have  a  uniform  operation.** 
This  is  omitted  in  the  present  instrument. 
The  17th  section  of  the  legislative  article  in 
the  old  Constitution  provided  that  **the  leg- 
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islature  shall  not  pass  special  or  local  laws 
in  any  of  the  following  enumerated  cases, 
that  is  to  say,  regulating  the  jurisdiction  and 
duties  of  any  class  of  ofiicers,  or  for  the  pun- 
ishment of  crime  or  misdemeanors;  regu- 
lating the  practices  of  courts  of  justice; 
providing  for  changing  venue  of  civil  and 
criminal  cases;  granting  divorces ;  changing 
the  names  of  persons ;  vacating  roads,  town 
plats,  streets,  alleys,  and  public  squares; 
summoning  and  impanneling  grand  and  pet- 
it juries,  and  providing  for  their  compensa- 
tion ;  regulating  countv,  township,  and  mu- 
nicipal business ;  regulating  the  election  of 
county,  township,  and  municipal  ofiScers ;  for 
the  assessment  and  collection  of  taxes,  for 
state,  county,  and  municipal  purposes ;  pro- 
viding for  opening  and  conducting  elections 
for  state,  county,  and  municipal  ofiicers,  and 
designating  the  places  of  voting;  providing 
for  the  sale  of  real  estate  beloneing  to  minors 
or  other  persons  laboring  unBer  legal  dis- 
abilities ;  regulating  the  fees  of  oflSccrs.  ^  Bj 
comparing  section  2io  of  article  3  of  the  pres- 
ent Constitution,  which  corresponds  with  the 
17th  section  of  the  legislative  article  in  the 
old,  it  will  be  seen  that  everything  relating 
to  municioal  organizations  has  been  entirely 
eliminated,  and  no  reference  is  there  made  to 
them  except  after  the  provisions  regulating 
the  jurisdiction  and  duties  of  any  class  of 
officers,  and  regulating  the  practice  of  courts 
of.  justice  the  words  *" except  municipal  offi- 
cers," and  "except  municipal  courts,"  «»re 
added.  The  old  constitution  provided  that 
''the  legislature  shall  establish  a  uniform 
system  of  county,  township,  and  municinal 
government."  The  corresponding  provision 
in  the  new  is  that  "the  legislature  shall  es- 
tablish a  uniform  system  of  county  and  mu- 
nicipal government  which  shall  be  applica- 
ble, except  in  cases  where  local  or  special 
laws  are  provided  by  the  legislature  that  may 
be  inconsistent  therewith."  Sec.  24,  art.  3. 
The  old  instrument  enacted  that  the  legisla- 
ture shall  provide  b^  general  law  for  incor- 
porating such  municipal,  educational,  ag- 
ricultural, mechanical,  mining,  and  other 
useful  companies  or  associations  as  may  be 
deemed  necessarv.  The  same  provision  is 
incorporated  in  the  revised  constitution  with 
the  word  "municipal"  left  out.  Sec  25,  art. 
3.  The  following  provision  was  in  the  former 
constitution,  viz.  :  "  The  legislature  may  es- 
tablish Courts  for  municipal  purposes  only, 
in  incorporated  towns  and  cities.  All  laws 
for  the  organization  or  government  of  mu- 
nicipal courts  shall  be  general  in  their  pro- 
visions, and  be  equally  applicable  to  the 
municipal  courts  of  all  incorporated  towns 
and  ci  ti es. "  The  correspon ding  secti on  i n  the 
present  instrument  is  that  "the  legislature 
may  establish  in  incorporated  towns  and  cit- 
ies, courts  for  the  punishment  of  offenses 
against  municipal  ordinances."  Sec.  84,  art. 
5.  The  changes  made  in  the  revised  consti- 
tution as  shown  by  the  provisions  here  re- 
ferred to,  it  may  correctly  be  said,  cannot  be 
construed  to  go  any  farther  than  to  release 
legislative  regulations  of  municipal  corpora- 
tions from  the  limitations  in  the  old  const!* 
tution  in  reference  to  the  enactment  of  gen- 
eral laws  on  this  subject,  and  to  authorize 
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the  legislature  now  to  pass  special  laws  re- 
lating to  such  matters  when  deemed  neces- 
sary to  do  so.  Conceding  that  such  was  the 
main  purpose  of  the  revisers  in  making  the 
ch&D^es  referrec^  to,  it  is  apparent  that  they 
elimiDated  by  the  changes  mentioned  all  pro- 
yisions  in  the  old  constitution  referring  to 
and  recognizing  municipal  officers  as  a  part 
of  the  machinery  of  government  established 
by  that  instrument.  The  old  constitution  ex- 
pressly referred  to  municipal  officers  as  being 
embraced  within  the  elective  or  appointive 
gygtem  under  it.  This  is  shown  by  clauses 
in  the  17th  section  above  quoted,  such  as 
''regulating  the  election  of  county,  town- 
ihip,  and  municipal  officers,"  providing  for 
^'opening  and  conducting  elections  for  state, 
county,  and  municipal  officers."  The  entire 
elimination  of  such  clauses  from  the  pro- 
visions referred  to  leaves  no  room  for  any  con- 
tention so  far  as  the  provisions  in  lieu  of  them 
extend,  that  municipal  elections  are  included 
in  those  embraced  within  the  constitution. 

The  27th  section  of  article  4  of  the  old  Con- 
stitution reads  as  follows :  **  The  legislature 
shall  provide  for  the  election  by  the  people, 
or  appointment  by  the  governor,  of  all  state, 
county,  or  municipal  officers  not  otherwise 
provided  for  by  this  constitution,  and  fix  by 
law  their  duties  and  compensation."  Pro- 
vision was  also  made  that  all  elections  by  the 
pneople  shall  be  by  ballot.  The  suffrage  sec- 
tion in  the  old  instrument,  after  prescribing 
a^e,  citizenship,  and  residence  at  the  time  of 
offering  to  vote  as  qualifications  of  an  elector, 
declared  that  any  person  mentioned  possess- 
ing the  qualifications  prescribed  "shall  in 
such  county  be  deemed  a  qualified  elector  at 
all  elections  under  this  constitution."  Mu- 
nicipal officers,  as  is  apparent,  were  recog- 
Dized  under  the  old  instrument,  but  they  were 
not  therein  designated,  nor  was  the  manner  of 
their  selection  provided  for.  The  legislature 
then  was  compelled  by  the  terms  of  the  con- 
stitution to  resort  to  one  of  two  methods  in 
fillintr  municipal  offices.  It  had  to  be  done 
either  by  election  by  the  pecmle  or  appoint- 
ment by  the  governor,  and  ii  an  election  by 
the  people  was  provided  for,  it  had  to  be  by 
the  qualified  electors  as  prescribed  in  the 
suffrage  clause  of  that  constitution.  It  was 
held  by  ihis  court  before  the  revision  of  the 
constitution  that  in  the  creation  of  municipal 
governments  by  general  law  of  uniform 
operation  the  legislature  might  under  the 
27th  section  of  article  4,  provide  for  the  fill- 
ing of  the  offices  either  by  appointment  by 
the  governor,  or  election  by  the  people.  JCx 
parUWeUs,  21  Fla.  280.  In  revising  the  old 
constitution  yery  little  material  change  was 
made  in  the  suffrage  clause.  An  alteration 
appears  in  providing  that  the  person  should 
be  twenty-one  years  old  at  the  time  of  regis- 
tration, instead  of  at  the  time  of  offering  to 
ypte,  but  the  portion  declaring  at  what  elec- 
tions the  voter  shall  be  deemed  a  qualified 
elector,  is  the  same.  A  very  material  change, 
however,  is  made  in  the  27tn  section  of  article 
4  of  the  old  Constitution.  Municipal  officers 
ve  entirely  eliminated,  and  the  correspond- 
ing section  in  the  new  is  that  **  the  legislature 
■ball  provide  for  the  election  by  the  people 
or  appointment  by  the  governor  of  all  state 
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and  county  offices  not  otherwise  provided  by 
this  constitution,  and  fix  by  law  their  duties 
and  compensation. "  Sec.  27,  art.  8.  Certain 
state  and  county  offices  were  created  and  des- 
ignated by  the  constitution,  but  municipal 
oilices  were  left  to  legislative  control.  In  ad- 
dition to  the  state  and  county  offices  desig- 
nated it  was  within  the  contemplation  of  the 
framcrs  of  the  constitution  that  other  stale  or 
county  offices  than  those  designated  might 
become  necessary  and  have  to  be  created,  and 
hence  provision  was  made  that  the  legislature 
should  provide  for  election  by  the  people  or 
appointment  by  the  governor  of  all  state  ond 
county  officers  not  otherwise  provided  by  the 
constitution.  This  was  the  completion  of  the 
method  provided  by  the  constitution  for  fill- 
ing all  state  and  county  offices  created,  or 
that  should  be  created  under  the  constitution, 
and  where  the  elective  system  for  these  offices 
applies  or  is  made  applicable,  the  persons 
Dossessing  the  qualifications  under  the  suf- 
frage clause  in  section  1  of  article  6  are  the 
electors.  They  are  made  qualified  electors  at 
all  elections  under  this  constitution.  But  it 
was  certain  that  municipal  offices  were  to 
be  created  by  the  leirislature  and  they  were 
not  designated  or  otherwise  provided  for  in 
the  constitution,  but  express  authority  was 
granted  to  the  legislature,  in  section  8  of 
articled,  to  establish  and  abolish  municipal- 
ities, to  prescribe  their  jurisdiction  and 
powers,  and  to  alter  or  amend  the  same  at 
any  time.  The  limitation  being  added  that 
**  when  any  municipality  shall  he  abolished, 
provision  shall  be  made  for  the  protection  of 
Its  creditors."  If  the  provision  in  reference 
to  filling  offices,  in  section  27  of  article  B,  had 
been  made  applicable  to  municipal  offices,  no 
doubt  could  exist  about  the  suffrage  clause 
in  section  1  of  article  6  applying  to  election 
to  till  such  offices,  but  the  revisers  design- 
edly, we  must  conclude,  released  municipal 
elections  from  the  operation  of  section  27  of 
article  3,  and  thereby  qualified  the  applica- 
tion of  the  suffrage  clause  so  far  as  munici- 
pal elections  are  concerned.  They  are  not 
elections  under  the  constitution,  within  the 
meaning  of  the  suffrage  section  of  article  6, 
but  have  been  expressly  exempted  therefrom. 
Municipal  offices  are  undoubtedly  statutory 
offices,  and  in  the  absence  of  constitutional 
restrictions  are  under  the  control  of  the  leg- 
islature. Under  the  constitution  of  Illinois 
it  was  made  the  duty  of  the  general  assem- 
bly to  provide  for  a  thorougli  and  efficient 
system  of  free  schools,  where  all  the  child- 
ren of  the  state  could  receive  a  good  com- 
mon school  education.  The  mode  of  organ- 
izing and  administering  the  system  was  left 
to  the  general  assembly  without  any  consti- 
tutional regulations  further  than  the  mandate 
to  provide  for  the  system.  The  only  school 
officers  provided  for  by  the  constitution  of 
that  state  were  a  county  superintendent  in 
each  county,  and  a  state  superintendent  of 
public  instruction.  As  to  the  county  super- 
intendent the  constitution  provided  that  his 
"qualifications,  powers,  duties,  compensa- 
tion, and  the  time  and  manner  of  election, 
and  term  of  office  shall  be  prescribed  by 
law. "  The  general  assembly  of  that  state  en- 
acted that  "any  woman  of  the  age  of  twenty- 
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one  years  and  np wards,  belonging  to  either 
of  the  classes  meniioned  in  article  7  of  the 
CoDstitution  of  coe  state  of  Illinois,  who 
shall  have  resided  in  this  state  one  year,  in 
the  county  ninety  days,  and  in  the  election 
district  thirty  days  preceding  any  election 
held  for  the  purpose  of  choosing  any  officer 
of  schools  under  the  general  or  special  school 
laws  of  this  state,  shall  be  entitled  to  vote 
at  such  election  in  the  school  district  of 
which  she  shall  at  the  time  have  been  for 
thirty  days  a  resident ;  provided,  any  woman 
so  desirous  of  voting  at  any  such  election 
shal  1  have  been  registered  In  the  same  manner 
as  is  provided  for  the  registration  of  male 
voters."  In  Peojile  v.  English,  139  111.  632, 
15  L.  R.  A.  131,  the  question  arose  as  to  the 
right  of  women  to  vote  for  countv  superin- 
tendent of  schools,  and  it  was  held  that,  as 
he  was  a  constitutional  officer,  the  qualifica- 
tions of  electors  as  prescribed  by  the  constitu- 
tion applied  to  all  persons  authorized  to  vote 
for  him,  and  as  the  qualified  electors  under 
the  constitution  were  confined  to  male  per- 
sons possessing  certain  qualifications,  women 
were  not  authorized  to  participate  in  such  an 
election.  In  the  later  case  of  Plummer  v. 
Tost,  144  111.  68,  19  L.  R.  A.  110,  it  was 
held  under  the  same  act  that  women  could 
vote  for  all  other  school  officers  not  provided 
for  by  the  constitution.  The  two  cases  are 
not  at  all  in  conflict,  and  the  distinction  be- 
tween them  is  clearly  pointed  out.  While 
no  person  was  authorized  to  vote  for  the  elec- 
tion of  any  officer  mentioned  in  the  constitu- 
tion unless  he  possessed  the  qualifications  of 
an  elector  prescribed  by  that  instrument,  yet 
this  was  not  true  of  officers  over  whom  the 
legislature  had  complete  power  and  control. 
It  was  said:  **It  cannot  be  doubted  that,  in 
providing  for  a  system  of  free  schools,  a  form 
of  organization  essentially  different  from  the 
present  one  might  have  been  adopted.  En- 
tirely different  officers  might  have  been  pro- 
vided for,  and  provision  might  have  been 
made  for  the  designation  of  those  officers  by 
appointment  rather  than  by  an  election.  Ac- 
cortiiugly,  it  is  provided  by  section  17  of 
ak'ticle  6  of  the  General  School  Law,  that  in 
cities  having  a  population  exceeding  100,000 
the  members  of  the  school  board  of  education 
shall  be  appointed  by  the  mayor,  by  and 
with  the  advice  and  consent  of  the  common 
council,  and,  unquestionably,  a  similar  mode 
of  appointment  of  school  officers,  other  than 
the  two  above  mentioned  (provided  for  in  the 
constitution)  might  have  been  constitution- 
ally adopted.  The  general  assembly  having 
complete  control  of  the  subject,  had,  of 
course,  the  power  to  provide  for  the  choice 
of  these  officers  by  popular  vote,  but  such  an 
election  is  not  necessarily  a  proceeding  iden- 
tical with  the  elections  provided  for  by  the 
constitution,  nor  is  it  necessary  that  the  qual- 
ifications of  those  voting  for  school  officers 
should  be  the  same  as  those  of  electors,  as 
defined  by  the  constitution."  To  the  same 
effect  is  the  decision  in  WJieeler  v.  Brady, 
15  Kan.  26.  It  is  said  in  this  case:  ** There 
is  no  school  district  election  or  meeting  pro- 
vided for  in  the  constitution,  there  is  no  pro- 
vision as  to  how  school  district  officers  shall 
be  elected,  appointed,  or  chosen,  and  wesup- 
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pose  that  no  one  will  claim  that  they  are,  by 
the  terms  of  the  constitution,  to  be  elect4^ 
at  either  of  the  elections  provided  for  in  the 
constitution ;  hence  It  would  seem  that  the 
legislature  would  have  complete  power  over 
the  matter;  that  the  legislature  might  pro- 
vide for  the  election  or  appointment  of  school 
district  officers  as  it  should  choose,  when 
it  should  choose,  in  the  manner  it  should 
choose,  and  by  whom  it  should  choose.*  The 
cases  of  State  v.  Cones,  16  Neb.  444,  and 
BeUes  v.  Burr,  76  Mich.  1,  were  decided  on 
the  same  principle.  The  late  case  of  Coffii^ 
V.  Thompson,  21  L.  R.  A.  662,  does  not  con- 
flict with  the  decisions  above  cited.  The 
act  of  the  legislature  declared  unconstitu- 
tional in  the  Gqffin  Case  authorized  women 
to  vote  at  all  elections  for  school,  village, 
and  city  officers,  and  it  was  decided  that  it 
was  not  competent  for  the  legislature  to  con- 
fer the  elective  franchise  upon  women  for  the 
purpose  of  voting  in  cit^  elections.  Such 
elections  were  embraced  in  the  constitution 
of  that  state,  and  hence  the  qualifications  of 
electors  prescribed  by  the  constitution  for 
voters  at  all  elections  applied.  The  consti- 
tution expressly  referred  to  city  elections  and 
provided  that  the  officers  of  cities  and  vil- 
lages shall  be  elected  at  such  time  and  in 
such  manner  as  the  legislature  may  direct. 
But  the  distinction  drawn  in  the  cases  we 
have  cited  was  recognized.  The  opinion 
says :  ** These  cases  involved  the  validity  of 
acts  conferring  upon  females  the  right  to 
vote  for  school  district  officers,  under  consti- 
tutions which,  like  our  own,  name  no  school 
district  officer,  do  not  prescribe  or  suggest 
how  such  officers  shall  be  chosen,  but  in  ex- 
press terms  relegate  to  the  legislature  the 
duty  of  providing  for  and  establishing  m  sys- 
tem of  primary  schools."  In  speaking  of  the 
power  of  the  legislature  to  prescribe  qual- 
ifications of  city  officers,  Judge 'Dixon  VBud  in 
StaU  V.  Von  Baurtibach,  12  Wis.  810:  ^'As 
to  all  such  offices  and  public  trusts,  to  which 
the  people,  in  the  exercise  of  their  paramount 
authority,  have  impliedly  declared  who  shall 
be  eligible,  either  by  prescribing  special 
circumstances  which  wiall  disqualify,  or  by 
reserving  to  themselves  or  to  the  appointing 
authorities  a  certain  freedom  of  choice,  there 
are  very  obvious  reasons  for  holding  that 
eligibility  is  in  the  nature  of  a  constitutional 
right,  and  that  the  legislature  possesses  no 
power  of  exclusion  not  given  by  the  consti- 
tution; but  it  is  manifest  that  those  reasons 
cannot  be  applied  to  a  mere  statutory  office 
which  the  legislature  may  create  and  abolish 
at  will,  and  concerning  which  the  constitu- 
tion contains  no  express  provisions." 

A  careful  examination  of  all  the  authori- 
ties at  hand  has  not  revealed  any  conflict  as 
to  the  principles  of  law  announced  in  the 
foregoing  cases.  The  right  of  suffrage  is  not 
an  inherent  right,  but  is  subject  to  the  dis- 
posal of  the  sovereign  power  of  the  state. 
If  the  constitution  has  regulated  it  in  any 
department  of  government,  it  is  subject  to 
the  limitations  of  that  instrument,  but  should 
this  matter,  important  as  it  is,  be  entirely 
relegated  to  the  legislature,  or  left  entirely 
to  its  discretion,  the  only  limitations  placed 
upon  legislative  power  are  contained  In  the 
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Federal  Constitution.    Tlie  principles  of  law 
Lcre  stated  must  goveru  us  in  testing  the 
constitutionality  of  tbe  act  of  the  legisla- 
ture in  question,  and  guided  by  them  the 
coDcIusion  is  inevitable.     The  constitution 
is  a  limitation  upon  tbe  powers  of  the  legis- 
lature, and  it  is  incumbent  on  those  who 
tnaintain  that  the  legislature  is  forbidden  to 
act  in  the  matter  to  point  out  the  specific  pro- 
visioDS  of  the  constitution  containing  the  pro- 
hibition.   If  we  entertain  a  reasonable  doubt 
about  the  act  being  in  violation  of  the  plain 
spirit  and  provisions  of  the  constitution,  the 
question  must  be  resolved  in  favor  of  the  act. 
There  are    provisions    in   the    constitution 
"Which  apply  to  municipal  corporations,  but 
we  do  not  think  that  section  1  of  article  6 
does.    On  the  contrary,  a  careful  considera- 
tion of  the  provisions  of  the  constitution  ap- 
plicable impress  us  with  the  view  that  the 
revisers  have  purposely  exempted  municipal- 
ities from  its  provisions,  and  relegated  the 
matter  to  the  legislature.    We  are  duly  sensi- 
ble of  tbe  gravity  of  this  question,  and  have 
given  it  that  consideration  which  its  impor- 
taDce  demands.     Municipalities  are  auxili- 
aries of  state  governments,   and  the  rights 
and  interests  iSfected  by  them  are  just  as 
vital  and  dear  as  those  involved  in  state  and 
county  governments,  and  in  some  particulars 
even  more  so.    The  justice  or  wisdom  of  con- 
stitutional or  statutory  regulations,  however, 
are  matters  not  subject  to  our  control,  but 
we  roust  give  effect  to  the  law  according  to 
its  meaning  to  be  ascertained  by  a  considera- 
tion of  all  of  its  provisions.    The  authorities 
cited  by  counsel  on  this  branch  of  the  case 
have  been  carefully  read,  and  while  they 
sustain  fully  the  position  that  the  legislature 
cannot  make  any  unreasonable  or  unnecessary 
regulations  tending  to  abridge  or  impair  the 
right  of  suffrage  secured  by  the  constitution, 
they  fall  short  of  establishing  the  vital  point 
in  this  case,  that  elections  to  fill  municipal 
offices  created  by  the  legislature  are  subject 
to  suffrage  clauses  in  constitutions  with  pro 
visions  similar  to  our  own.     The  decision  in 
Oooding  v.  Brown,  22  Fla.  437.  was  made  un- 
der the  old  constitution,  and  it  is  clear  that 
theclanse  in  that  instrument  prescribing  the 
<)ua1ifiv:ations  of  voters  was  recognized  as  ap- 
plyine  to  municipal  elections,  as  it  undoubt- 
edly aid,  but  the  limitations  in  the  present 
constitution  do  not  apply  to  such  elections 
as  we  have  pointed  out.     The  case  of  People 
V.  Canaday,  iupra,  was  well  considered,  and 
contains  a  lucid  statement  of  the  law,  but 
there  it  was  clear  that  the  constitutional 
limitation  as  to  suffrage  did  apply  to  munic- 
ipal elections.     The  constitution  of   North 
Carolina,  in  broad  terms,  provided  that  every 
male  person  twenty- one  years  old,  resident 
in  the  state  twelve  months,  and  in  the  county 
thirty  days,  shall  be  an  elector.     In  other 
iections  it  was  provided  that  all  county  and 
township  elections  shall  be  by  the  qualified 
voters  therein,  and  that  no  county,  city,  town 
<»r  other  municipal  corporation  shall  contract 
«Dy  debt  unless  by  a  vote  of  a  majority  of 
the  qnali fied  voters  therein.    There  was  noth • 
ing  in  the  North  Carolina  constitution  to 
negative^  its  application  to  municipal  elec- 
tions, but  its  provisions  showed  clearly  that 
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it  was  intended  to  so  apply.  The  same  may 
be  said  of  the  Ciise  of  Atty-Gen,  v.  Detroit, 
58  Mich.  218,  55  Am.  Rep.  675.  There  the 
clause  of  the  constitution  prescribing  the 
qualification  of  voters  expressly  refers  to 
elections  In  townships  and  wards,  and  there 
was  no  question  raised  as  to  the  application 
of  the  suffrage  clause  to  municipal  elections. 
None  of  the  decisions  cited  conflict  with  tlie 
construction  that  we  are  constrained  to  put 
upon  the  clauses  of  our  constitution.  The 
result  is,  that  none  of  the  j^rounds  alleged  in 
the  information  for  annulling  the  act  in  ques- 
tion, based  upon  the  exclusion  of  the  classes 
of  persons  mentioned  possessing  the  constitu- 
tional qualifications  of  voters  for  state  and 
county  ofScers  since  the  general  state  election 
in  1892,  are  availing.  The  legislature  had 
complete  power  over  this  matter,  and  in  the 
absence  of  constitutional  limitation  its  will 
must  prevail. 

II.  Another  alleged  ground  attacking  the 
validity  of  the  act  in  question,  is  that  by  its 
terms  persons  were  permitted  to  vote  in  the 
municipal  election  who  were  (qualified  elect- 
ors at  the  general  state  election  held  next 
prior  thereto  but  who  had  afterwards  lost 
their  domicil  in  the  state  of  Florida  and 
county  of  Duval,  and  had  not  regained  the 
same  in  time  to  become  an  elector  at  the  time 
of  the  city  election.  The  act  confines  the 
right  to  vote  in  municipal  elections  to  resi- 
dents of  the  city  at  the  time  of  the  city  elec- 
tion, who  were  qualified  electors,  or  entitled 
to  become  such,  in  any  of  tbe  election  dis- 
tricts within  the  city  at  the  time  of  the  gen- 
eral state  election  held  next  preceding.  It 
is  insisted  that  this  will  permits  persons  to 
vote  in  the  city  election  who,  though  quali- 
fied electors  at  the  last  general  state  election, 
may  have  become  disqualified  to  vote,  since 
said  state  election,  by  reason  of  conviction 
for  crime  or  other  cause.  It  is  not  alleged 
as  a  matter  of  fact  that  any  such  disqualitied 
persons  voted  at  the  election  in  July,  1808, 
but  the  law  Is  claimed  to  be  void  because  by- 
its  terms  such  persons  are  permitted  to  vote. 

The  election  commissioners  named  in  the 
act  are  required  to  prepare  a  list  of  the  elect- 
ors qualified  to  vote  in  each  of  the  city  wards 
at  the  last  general  state  election,  and  this 
is  made  the  list  of  electors  at  the  city  elec- 
tion, "except  that  the  said  commissioners 
shall  add  to  or  strike  from  the  lists  tbe  names 
of  such  persons  as  may,  as  herein  provided, 
appear  improperly  placed  upon  or  lelt  off 
said  lists,  or  by  reason  of  subsequent  qiiali- 
fication  entitled  to  be  added  thereto.**  In 
making  the  list  of  electors  for  the  city  elec- 
tion tbe  commissioners  are  given  access  to 
tbe  countv  registration  books,  tally  sheets, 
and  poll  lists  used  at  the  last  general  state 
election,  as  well  as  to  all  other  papers  in  tbe 
oflice  or  custx)dy  .of  the  county  supervisor  of 
registration,  and  in  the  office  of  the  t&x  col- 
lector of  Duval  county.  Tbe  names  of  the 
persons  on  tbe  list  when  made  are  required 
to  be  published,  and  the  election  commission- 
ers from  the  best  information  obtainable  are 
to  revise  the  lists  so  as  to  contain  all  and 
only  tbe  names  of  persons  who  at  tbe  time 
of  revision  are  residents  of  the  city,  and  who 
were  at  the  time  of  tbe  last  general  state 
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election,  qualified  electors  of  the  election 
districts  in  the  citv,  or  who  have  since  that 
time  registered  aua  paid  their  poll  fcaxes  as 

ftrovided  in  the  act.  It  is  also  provided  that 
f  an  elector  be  challenged  he  shall  make  oath 
that  he  is  a  resident  of  the  city  and  entitled 
to  vote  at  the  election.  **  If  his  name  appears 
upon  the  list  of  electors  for  the  ward  (and, 
ii  required,  he  take  such  oath,)  he  shall  be 

Sermitted  to  vote,  but  no  person  whose  name 
oes  not  so  appear  shall  be  permitted  to  vote.  ^ 
The  constitution  provides  that  no  person 
convicted  of  any  felony  by  a  court  of  record 
shall  be  qualified  to  vote  at  any  election  un- 
less restored  to  civil  rights,  and  the  legisla* 
ture  is  directed  to  enact  the  necessary  laws 
to  exclude  persons  convicted  of  certain  crimes 
from  the  right  of  suffrage.  Sections  4  and 
5,  article  6.  In  obedience  to  this  command 
the  legislature  has  enacted  a  general  law  ex- 
cluding persons  convicted  of  certain  crimes 
from  the  ricrht  of  suffrage.  Rev.  Btat.  §  154, 
div.  5.  There  is  no  purpose  manifested  in 
tlie  act  under  which  the  election  in  question 
was  held  to  repeal  the  general  law  in  refer- 
ence to  excluding  persons  convicted  of  crime 
from  voting  at  elections,  and  if  the  two  can 
be  construed  in  harmony  with  each  other  the 
rule  is  that  it  must  be  done.  The  act,  it  is 
true,  declares  those  persons,  residents  of  the 
city,  who  were  qualified  electors  at  the  time 
of  the  last  general  state  election,  or  entitled 
to  become  such  by  registration  and  the  pay- 
ment of  poll  taxes  due  for  1890  and  1891, 
qualified  and  entitled  to  vote  in  the  city 
election,  and  there  is  in  the  act  no  express 
direction  to  the  election  commissioners  to 
strike  off  the  names  of  persons  convicted  of 
crimes  disqualifying  them  to  vote  at  any 
election,  but  the  reference  is  to  the  qualified 
voters  at  the  last  state  election,  and  no  pur- 
pose is  shown  to  suspend  the  operation  of  the 
criminal  laws  in  reference  to  crimes  dis- 
qua!  i  fy  ing  one  to  vote.  The  general  law  and 
the  act  we  are  construing  can  be  construed 
in  harmony  in  reference  to  the  conviction  of 
crimes  taking  away  the  right  of  suffrage,  and 
this  being  the  case  such  construction  should 
be  eiven  to  them.     Those  who  possessed  the 

Saalifications  of  electors  at  the  general  state 
ection  next  preceding  the  city  election  and 
complied  with  the  law  as  to  registration  and 
the  payment  of  poll  taxes,  or  could  have 
done  so,  were  authorized  to  vote  at  the  city 
election  provided  they  were  at  that  time  resi- 
dents thereof.  Residence  of  a  qualified  voter 
in  the  city  at  the  time  of  the  election  in  con- 
nection with  the  qualifications  mentioned  at 
the  preceding  general  state  election  conferred 
the  right  to  vote  at  the  city  election  without 
regard  to  changes  of  residence  since  the  said 
state  election.  There  is  no  constitutional 
prohibition  a^inst  the  power  of  the  legisla- 
ture to  prescribe  such  qualifications. 

IIL  It  is  further  alleged  that  the  act  is 
Toid  for  the  reason  that  by  the  terms  thereof 
only  those  persons  were  allowed  to  vote 
whose  names  appeared  on  the  lists  after  the 
same  had  been  revised  by  the  commissioners 
of  election,  without  regard  to  registration  in 
fact.  After  declaring  who  should  constitute 
the  qualified  electors  authorized  to  vote  at 
the  city  election  (being  those  persons  resid- 
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ing  in  the  city  at  the  time  of  the  city  elee* 
tion,  and  who  at  the  time  of  the  general  state 
election  held  next  preceding,  were  qualified 
electors  of  any  of  the  election  districts  with- 
in said  city,  or  who  wore  entitled  to  qualify 
themselves  to  vote  at  said  state  election  by 
registering  and  paying  their  poll  taxes  due 
for  the  years  1890  and  1891),  the  act  directs 
the  commissioners  of  election  to  prepare  a. 
list  of  the  elcctora  qualified  to  vote  at  eacU 
of  the  city  wards  at  the  last  general  state 
election,  and  this  list,  it  is  declared,  shall 
constitute  the  qualified  electors  to  vote  at. 
the  city  election,  subject  to  revision  and  al- 
teration as  provided  in  the  act.  In  making 
up  the  list  of  qualified  voters  for  the  city 
election  access  was  given  the  commissioners 
to  the  county  registration  books,  tally  sheets- 
and  poll  lists  used  at  the  last  general  state 
election,  and  all  other  papers  in  the  ofSce  or 
custody  of  the  county  supervisor  of  registra- 
tion, and  in  the  ofilce  of  the  tax  collector  of 
Duval  county.  The  names  of  the  qualified 
voters  on  the  list  prepared  by  the  commis- 
sioners are  required  to  be  published,  not 
more  than  two  weeks  before  th^  city  elec- 
tion, one  time  in  a  newspaper  with  notice 
of  a  time  and  place  when  the  commissioners 
would  meet  to  revise  the  list,  the  notice  to 
be  Dublished  at  least  two  days  before  the 
meeting.  At  the  time  and  place  mentioned 
in  the  notice  the  commissioners  were  re- 
(quired  to  meet,  and  "from  the  best  informa- 
tion obtainable  revise  said  lists  so  as  to  con- 
tain all  and  only  the  names  of  persons  at  that 
time  residents  of  said  city,  and  who  were, 
at  the  time  of  the  last  general  state  election, 
qualified  electors  of  the  election  districts  in 
said  city,  or  who  have  since  that  time  regis- 
tered and  themselves  paid  their  ovm  poll 
taxes  for  the  years  1890  and  1891.  Such  lists 
so  revised  shall  constitute  the  list  of  Qualified 
voters  for  the  several  wards  at  said  city  elec- 
tion." It  is  further  provided  that  not  leas 
than  five  printed  copies  of  the  lists  for  each 
ward  shall  be  made  out,  on  the  same  form  as 
the  county  registration  books,  so  as  to  show 
the  number  of  registration  certificates,  age, 
color,  etc.,  and  each  copy  to  be  certified  to 
be  correct  by  the  chairman  of  the  board  of 
election  commissioners.  The  lists  so  made 
and  certified  are  for  the  use  of  the  inspectors 
and  clerks  appointed  to  hold  the  election, 
and  they  are  required  to  be  prepared  and  open 
to  inspection  at  least  five  da^s  before  the 
election,  and  subject  to  correction  of  clerical 
errors  by  the  board  of  election  commission- 
ers. No  person  whose  name  does  not  appear 
upon  the  list  of  electors  for  the  wards  shall 
be  permitted  to  vote. 

It  is  apparent  from  the  provisions  of  the- 
act  that  the  commissioners  were  not  givea 
arbitrary  power  to  put  on  the  list  to  be  pre- 
pared by  them  such  names  as  they  pleased, 
but  it  was  made  their  duty  to  place  thereon 
all  and  only  the  names  of  persons  possessing 
the  qualifications  of  electors  prescribed  by 
the  act  for  voting  in  the  municipal  election* 
In  ascertaining  who  were  the  persons  au- 
thorized to  vote  in  the  city  election  the  com- 
missioners were  under  a  duty  to  act  accord- 
ing to  law,  and  not  arbitraril}',  and  t1  e'lF 
action  in  this  respect  was  subject  to  review 
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by  a  court  of  competent  jurisdiction.  Many 
authorities  hold  that  where  a  law  provides 
that  no  vote  ^all  be  received  at  an  election 
unless  the  name  of  Uie  voter  is  on  the  regis- 
tration list  as  prepared  by  the  registering 
officers,  it  is  in  violation  of  that  portion  of 
the  constitution  defining  the  qualifications 
of  electors,  DeU$  v.  Kennedy,  State  v.  Gar- 
ner, Doggett  v.  Etideon,  and  People  v.  Otina- 
day,  eupra,  belong  to  this  class  of  decisions. 
They  are  based  upoif  the  theory  that  the  con- 
stitutional qualifications  of  electors  apply, 
tnd  that  the  legislature  cannot  by  any  regu- 
lations deprfye  the  voter  of  a  rieht  given  him 
bj  Uie  constitution  without  fault  on  his  part. 
Bat  as  we  have  already  seen,  the  qualifica- 
tions of  electors  prescribed  by  our  constitu- 
tion at  all  elections  under  it  do  not  apply  to 
municipal  elections,  hence  there  is  no  inhibi- 
tion in  this  clause  aeainst  the  authority  of 
the  legislature  to  maae  the  ascertainment  of 
Uie  elector's  right  to  vote  in  the  city  election 
by  the  election  commissioners  conclusive. 
It  may  be  contended,  however,  that  after 
prescribing  the  qualifications  of  those  who 
were  entitled  to  vote  in  the  municipal  elec- 
tion, the  legislature  could  not  confer  upon 
the  commissioners  the  power  to  conclusively 
determine  who  were  possessed  of  the  qualifi- 
cations thus  prescribed,  on  the  ground  that 
it  was  granting  to  a  mere  ministerial  board 
jadiciaT  powers  with  which  it  could  not  be 
invested.  If  it  be  conceded  that  the  legisla- 
ture could  not  make  the  ministerial  ascer- 
tainment by  the  board  of  election  commis- 
sioners conclusive  of  the  voter's  right  under 
the  statute,  this  will  not  authorize  the  vaca- 
tion of  the  election  held  in  July  last  on  the 
showing  before  us.  It  is  not  alleged  or 
claimed  that  any  voter  was  denied  his  right 
to  vote  at  said  election  by  reason  of  the  fail- 
ure of  the  commissioners  to  perform  their 
duty  under  the  statute,  and  for  aught  we 
know  every  person  in  the  city  authorized  to 
vote  cast  his  ballot.  The  legislature  had  the 
right  to  prescribe  the  aualincatinus  of  voters 
at  such  an  election,  ana  it  was  competent  for 
it  to  provide  the  means  of  ascertaining  who 
were  the  persons  authorized  to  vote.  Al- 
though the  action  of  a  ministerial  board  in 
performing  the  dutv  of  ascertaining  the 
qualified  electors  unaer  a  statute  may  not  be 
given  a  conclusive  effect  as  to  the  voter's 
rights,  and  to  the  extent  that  the  statute  be- 
fore us  undertakes  to  make  such  action  con- 
cluaive,  it  may  be  inoperative,  yet  this  alone 
should  not  Invalidate  an  election  in  the  ab- 
Eenoe  of  any  showing  that  voters  were  de- 
prived of  any  rights  under  the  statute. 

IV.  It  is  also  alleged  that  by  the  terms  of 
the  act  in  question  the  qualified  electors  of 
the  city  of  Jacksonville  were  not  permitted 
to  vote  for  whom  they  pleased,  but  were  re- 
Btricted  in  the  right  of  suffrage  to  vote  for 
persons  whose  names  were  placed  upon  an 
official  ballot  by  the  election  commissioners. 
It  has  been  hela  by  this  court  that  the  last 
clause  of  section  6  of  article  6  of  the  Consti- 
tution, which  is,  that** in  all  elections  by 
the  people  the  vote  shall  (be)  by  ballot, " 
applies  to  municipal  elections.  State  v. 
Anderami,  26  Fla.  240.  We  still  adhere  to 
this  decision.  It  was  here  said  that "  the  ma- 
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terial  guarantee  of  this  constitutional  man- 
date of  vote  by  ballot  is  inviolable  secrecy 
as  to  the  person  for  whom  an  elector  shall 
vote.  The  distinguishing  theorv  of  the  bal- 
lot system  is  that  every  voter  shall  be  per- 
mitted to  vote  for  whom  he  pleases,  and  that 
no  one  else  shall  be  in  a  position  to  know  for 
whom  he  has  voted,  or  shall  know  unless  the 
voter  shall  of  his  own  free  will  inform  him." 
There  is  no  doubt  in  our  minds  about  the 
right  of  the  legislature  to  prescribe  an  ofiH- 
cial  ballot  and  to  prohibit  the  use  of  any 
other,  and  the  provisions  of  the  ^i  in  refer- 
ence to  printing  the  names  of  candidates  reg- 
ularly nominated  by  a  convention,  mass- 
meeting,  or  primary  election,  or  who  run  as 
independents,  are  valid.  But  the  legislature 
cannot,  in  our  judgment,  restrict  an  elector 
to  voting  for  some  one  of  the  candidates 
whose  names  have  been  printed  upon  the  offi- 
cial ballot.  He  must  be  left  free  to  vote  for 
whom  he  pleases,  and  the  constitution  has 
guaranteed  to  him  this  right.  If  the  legis- 
lature can  restrict  the  voter  to  some  candidate 
whose  name  is  printed  on  the  official  ballot, 
then  it  may  prescribe  such  regulations  for 
getting  the  names  of  candidates  on  the  ballot 
as  will  completely  destroy  the  liberty  of 
choice. 

Counsel  for  defendants  contend  that  while 
the  act  prescribes  an  official  ballot,  and  pro- 
hibits the  use  of  any  other,  and  also  provides 
for  the  printing  upon  the  official  ballot  to  be 
used,  the  names  of  all  candidates  who  have 
been  certified  to  the  election  commissioners 
as  put  in  nomination  by  any  convention, 
mass  meeting,  or  primary  election,  as  well 
as  independent  candidates  who  have  the  in- 
dorsement for  that  purpose,  of  ten  per  cent, 
and  not  less  than  twenty- five,  of  the  electors 
qualified  to  vote  for  such  office,  yet  it  does 
not  prohibit  the  voter  from  putting  ano^er 
name  by  "paster**  over  the  name  of  any  can- 
didate on  the  ballot,  or  from  erasing  the 
name  of  any  candidate  and  writing  in  lieu 
thereof  another  of  the  voter's  choice.  We 
have  considered  the  cases  cited  on  this  point, 
State  V.  Black,  64  N.  J.  L.  446,  16  L.  R.  A. 
769 ;  Detroit  v.  Rueh,  82  Mich.  682,  10  L.  R. 
A.  171,  and  DeWalt  v.  Bartley,  146  Pa.  529. 
16  L.  R.  A.  771, — and  recognize  fully  the 
rule  that  every  presumption  is  in  favor  of 
the  constitutionality  of  the  law,  and  that  it 
will  require  a  very  clear  case  to  justifv  a 
court  in  striking  it  down  on  the  ground  of 
unconstitutionality.  It  is  also  true  that 
where  an  act  is  fairly  susceptible  of  two  con- 
structions, one  of  which  conflicts  while  the 
other  is  in  harmony  with  the  constitution, 
that  construction  which  supports  will  be 
preferred  to  that  which  destroys  the  law. 
Emporia  v.  Norten,  18  Kan.  669.  The  act 
before  us  prescribes  an  official  ballot  and 
prohibits  the  use  of  any  other.  Upon  each 
ballot  shall  be  printed  in  uniform  plnin  type 
in  a  single  column  the  names  of  all  the  can- 
didates certified  to  the  election  commission- 
ers in  the  manner  provided  in  the  act,  and 
the  names  of  all  candidates  for  the  same  office 
shall  be  printed  together,  and  arranged  al- 
phabetically according  to  the  initials  of  their 
surnames,  irrespective  of  party.  Immedi- 
ately to  the  left  of  each  name,  in  a  line  with 
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the  middle  of  the  letters  of  the  name,  a  dash 
or  short  line  not  less  than  one  quarter  of  an 
inch  in  length  is  required  to  be  printed. 
Specific  directions  are  then  given  for  arrang- 
incc  on  the  ballot  the  names  of  the  various 
officers  to  be  voted  for  as  follows,  viz.  :  "  On 
said  ballots  shall  be  printed,  first,  under  Uie 
head  of  'Mayor,'  the  words  'vote  for  one,' 
followed  by  the  names  of  all  the  candidates 
for  that  office ;  next  undei  the  head  '  Council - 
men  at  Large,'  the  words  'vote  for  seven,* 
followed  bv  the  names  of  all  the  candidates 
for  that  omoe,  **  and  so  on  for  all  the  officers 
to  be  elected.  On  the  ballots  forcounciimen 
at  large  on  the  line  with  the  name,  the  num- 
ber of  the  ward  In  which  the  candidate  re- 
sides is  printed,  and  each  ballot  is  to  have 
attached  to  it  a  stub  so  attached  that  when 
the  ballot  is  folded  the  stub  can  be  detached 
without  injury  to  the  ballot  or  exposing  its 
contents,  upon  which  stub  the  number  of  the 
ballot  for  that  ward  must  be  printed.  Pro- 
vision is  also  made  for  attaching  together  in 
blocks  the  ballots  for  use  at  the  wards,  the 
number  of  the  ballots  to  be  used,  and  for  fur- 
nishing the  inspectors  of  election  with  the 
ballots  for  use  on  the  day  of  election.  It 
was  entirely  competent  for  the  legislature  to 
prescribe  the  regulations  here  referred  to, 
and  if  there  were  no  others  on  the  subject  of 
casting  the  ballot,  we  think  the  voter,  al- 
though confined  to  the  use  of  the  official 
ballot,  could  put  upon  it  the  name  of  any 
person  in  lieu  of  the  name  of  the  candidate 
printed  thereon,  and  such  a  ballot  would  be 
legal.  There  is  in  the  provisions  here  re- 
ferred to  no  denial,  express  or  implied,  of 
his  right  to  do  so,  and  under  the  decisions 
cited  we  think  he  would  have  such  right. 
But  in  another  portion  of  the  same  section 
of  the  act,  in  providing  for  the  entrance  of 
tiie  voter  into  tne  polling  place  and  the  re- 
ceipt by  him  of  an  official  ballot,  it  is  en- 
arted  that  **he  shall  go  to  one  of  the  voting 
shelves,  tables,  or  compartments,  and  there 
privately  cross  or  check-  mark  across  the  dash, 
or  short  line  in  front  of  the  name  of  the  can- 
didate of  his  choice  for  each  office  to  be  filled, 
which  cross  or  check  shall  constitute  his 
vote."  The  requirement  is  that  he  shall 
check  the  name  of  the  candidate  of  his  choice. 
The  candidate  here  referred  to  cannot  fairly 
or  naturally  mean  any  other  than  some  can- 
didate whose  name  had  f^otten  on  the  ballot 
in  the  manner  provided  in  the  act.  This  Is 
the  only  fair  and  reasonable  construction  to 
be  put  upon  the  clauses  mentioned,  and  its 
effect  is  to  restrict  the  voter  to  a  choice  of 
candidates  printed  on  the  ballot  which  we 
have  said  cannot  be  done.  That  phase  of  the 
act,  then,  which  restricts  the  voter  to  check- 
ing the  name  of  some  candidate  on  the  official 
ballot  is  in  conflict  with  the  constitutional 
provision  in  reference  to  voting  bv  ballot. 

The  result  just  stated  gives  rise  to  the 
question  whether  the  valid  parts  of  the  act 
can  remain  operative,  notwithstanding  the 
unconstitutional  feature,  and  whether  they 
are  so  essentially  and  inseparably  connected 
ii)  substance  that  the  legislature  would  not 
have  enacted  the  one  without  the  other.  If 
the  two  can  be  separated  and  the  legislative 
purpose  expressed  in  the  valid  portion  can! 

23L.R.A. 


be  accomplished  independently  of  the  void 
part,  and  considering  the  entire  act  it  can- 
not be  said  that  the  legislature  would  not 
have  passed  the  valid  part  had  it  been  known 
that  me  invalid  portion  must  fail ;  it  is  our 
duty  to  sustain  so  much  as  is  <rood.  In  Eng- 
lish  V.  8taU,  81  Fla.  840,  and  l)(nuad  v.  State, 
Id.  255,  the  constitutionality  of  the  Act  of 
1891,  reducing  a  grand  jury  to  twelve  per- 
sons, and  giving  eight  of  the  number  the 
right  to  find  a  bill,  was  before  us.  It  was 
held  that  tlie  legislature  could  not  authorize 
less  than  twelve  grand  jurors  to  find  an  in- 
dictment, but  upon  consideration  of  the  en- 
tire act  in  which  the  provision  reducing  the 
number  to  twelve  was  found,  it  could  not  be 
said  that  the  legislature  would  not  have 
passed  the  provision  making  the  jury  consist 
of  twelve  persons  had  it  been  known  that  the 
other  clause  authorizing  eight  to  concur  in 
finding  indictments  could  not  be  carried  out. 
In  the  Donald  Com  it  was  said  that  **  the  dis- 
tribution of  statutes  into  sections  is,  how- 
ever, purely  artificial,  and  in  determining 
whether  the  valid  parts  can  remain  operative 
notwithstanding  the  unconstitutional  parts, 
the  point  is  not  whether  they  are  contained 
in  the  same  section,  but  whether  they  are 
essentially  and  inseparably  connected  in  sub- 
stance, or  are  so  interdependent  that  the  leg- 
islature would  not  have  enacted  one  without 
the  other."  The  unconstitutional  feature  of 
the  statute  now  before  us  is  in  requiring:  the 
voter  to  check  a  candidate  printed  on  the 
official  ballot.  If  this  feature  be  eliminated 
the  remaining  portions  of  the  act  are  suffi- 
cient to  authorize  an  election  and  permit  the 
electors  to  vote  for  whom  they  please.  The 
leading  and  controlling  purpose  of  the  act 
was  to  permit  the  electors  named  in  it  to  vote 
for  municipal  officers  in  the  city  of  Jackson- 
ville, and  we  cannot  say  that  the  legislature 
would  not  have  passed  the  valid  portions  of 
the  act  if  the  void  feature  had  been  called  to 
its  attention.  The  greatest  difficulty  we  have 
had  on  this  branch  of  the  case  is  in  deter- 
mining the  effect  of  the  void  portion  of  the 
act  on  the  election  already  held.  In  the  case 
of  State  V.  Ctmatantine,  42  Ohio  St.  487,  51 
Am.  Rep.  883,  it  was  decided  on  quo  war- 
ranto proceedings  that  a  statute  authorizing 
an  election  of  four  members  of  the  police 
board  at  the  same  election,  but  denying  an 
elector  the  right  to  vote  for  more  than 'two 
members,  and  directed  the  rejection  of  any 
ballot  with  more  than  two  names  on  it,  was 
in  conflict  with  the  constitution  regulating 
the  right  to  vote  by  ballot,  and  that  the 
members  elected  at  such  an  election  were  not 
duly  elected,  and  should  be  ousted  from  their 
offices.  In  People  v.  Kenney,  96  N.  T.  294, 
it  was  held  that  where  part  of  a  statute  was 
unconstitutional,  this  did  not  affect  the  va- 
lidity of  the  remainder,  unless  the  provisions 
are  so  interdependent  tliat  one  cannot  operate 
without  the  other,  or  are  so  related,  in  sub- 
stance and  object,  that  it  is  impossible  to  sup- 
pose that  the  legislature  would  have  passed 
the  one  without  the  other.  After  striking^ 
out  the  invalid  part,  if  that  which  remains 
is  complete  in  itself  and  capable  of  being 
executed  in  accordance  with  the  apparent  lep*- 
islative  intent,  it  must  be  retainea,  and  this 
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is  so  although  the  condemned  portion  is  found 
in  the  same  section  with  the  part  retained. 
In  this  case  it  was  furtlier  held,  in  constru- 
ing an  act  providing  for  the  election  of  al- 
dermen at  large  of  the  city  of  New  York,  and 
prohibiting  the  electors  from  voting  for  more 
than  two  mirds  of  the  whole  number  to  be 
elected,  that  conceding  such  a  provision,  as 
to  voting  for  two  thiras  only,  to  be  in  con- 
flict with  the  constitution,  this  did  not  affect 
the  validity  of  the  residue  of  the  section,  or 
prevent  the  election  of  aldermen  in  the  man- 
ner specififid.  It  is  said :  **  So  far  as  the 
case  discloses,  every  voter  in  the  city  voted 
for  as  many  candidates  for  aldermen  at  large 
as  he  wished  to.  It  does  not  appear  that  any 
Toter  claimed  the  right  to  vote  for  all  the 
six  aldermen,  and  was  denied  that  right.  If 
lie  chose  voluntarily  to  waive  his  constitu- 
tional right  to  vote  for  six,  and  to  vote  for 
but  four,  that  he  could  do  and  his  ballot 
would  be  a  valid  ballot."  People  v.  Perky, 
80  N.  T.  624,  holds  that  where  a  statute 
prohibits  those  voting  at  an  election  from 
Voting  for  more  than  two  of  three  officers  to 
be  elected,  ballots  cast  in  pursuance  of  the 
act  are  not  invalidated  by  its  unconstitution- 
ality in  part ;  the  fact  that  the  electors  exer- 
cised in  part  only  their  privilege  or  duty  of 
voting,  does  not  affect  the  votes  actually 
given.  The  decision  in  Andretcs  v.  Savcier, 
13  La.  Ann.  301,  was  that  the  principal  ob- 
ject of  an  election  is  the  casting  of  votes,  and 
the  unconstitutionality  of  police  provisions 
of  an  election  law  cannot  render  votes  cast 
illegal,  and  thus  disfranchise  those  who  vote ; 
the  citizens  have  the  prerogative  of  voting, 
and  the  legislature  cannot,  by  encompassing 
with  unconstitutional  provisions  an  election 
law,  make  the  votes  of  electors  null  and  void. 
The  public  good  demands  that  the  will  of 
the  people  as  determined  at  the  ballot  box 
ahould  not  lightly  be  disturbed. 

In  considering  objections  to  an  election  on 
the  ground  that  the  registration  law  made 
DO  provision  for  the  registration  of  those  who 
might  become  qualifi^  to  vote  after  the  reg- 
istration is  closed,  and  before  the  day  of  elec- 
tion, Jt/^i^^M' Kay  said,  in  WeilY,  Calhoun, 
25  Fed.  Kep.  865 :  **  It  .seems  to  me  that  such 
objections  to  the  registration  ought,  for  rea- 
sons of  public  policy,  to  conform  to  the  rules 
applicable  to  objections  to  elections  not  held 
in  strict  conformity  to  law,  to  wit :  it  should 
be  made  affirmatively  to  appear  that  the  re- 
sult would  have  been  different  had  the  il- 
legality  not  existed.  Perhaps  the  voter 
might  have  private  redress  for  the  wrong 
done  him  in  refusing  his  vote,  but  that  is  a 
▼ery  different  thing  from  making  an  election 
void  on  a  mere  abstraction  not  affecting  the 
result."  In  the  Ohio  case  cited,  the  void 
portion  of  the  act  was  regarded  as  destructive 
of  the  whole,  but  the  other  cases  mentioned 
Me  opposed  to  this  view. 

As  has  already  been  stated,  if  we  reject 
the  void  portion  of  the  act  before  us,  which 
must  be  done,  what  remains  is  sufficient  to 
authorize  an  election,  and  there  is  no  allega- 
tion that  any  vot6r,  at  the  election  in  ques- 
tion, desired  to  vote  for  any  other  person 
than  some  candidate  on  the  official  ballot, 
uid  was  as  a  matter  of  fact  denied  the  right 
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to  do  80.  The  state  is  standing  entirely 
upon  the  unconstitutionality  of  the  entire 
act,  and  the  rights  of  all  the  voters  at  the 
election  are  involved.  The  better  rule  is, 
it  seems  to  us,  that  where  an  election  au- 
thorized to  be  held  is  attacked  solely  on  the 
ground  of  the  illegality  of  some  of  the  pro- 
visions of  the  law  under  which  it  is  held, 
but  not  affecting  it  as  an  entirety,  it  should 
be  made  affirmatively  to  appear  that  the  re- 
sult would  have  been  different  had  the  ille- 
gality not  existed. 

Y.  What  has  been  said  disposes  of  all  the 
objections  alleged  in  the  information  to  the 
validity  of  the  act  in  question,  but  others 
were  urged  in  argument  here  and  insisted  on 
in  the  briefs  filed,  and  we  should  notice  them. 
Several  objections  are  made  to  the  provisions 
of  the  act  requiring  the  payment  of  poll 
taxes  bv  those  who  were  entitled  to  qualify 
themselves  to  vote  at  the  last  general  state 
election  by  rogistrati  )n  and  the  payment  of 
their  i)oll  taxes  for  the  years  1890  and  1891, 
but  failed  to  do  so.  The  first  objection  un- 
der this  head  is,  that  the  act  is  void  because 
it  requires  the  voter  to  pay  in  person  the  poll 
taxes  mentioned,  and  denies  him  the  right  to 
do  so  by  an  agent.  The  language  of  the  act 
on  this  subject  is:  ''Provided,  however, 
that  prior  to  the  holding  of  Uie  first  city 
election  as  provided  herein,  there  shall  be 
given  to  each  person  who  was  entitled  to 
qualify  himself  as  an  elector  at  the  last  state 
election  by  registration  and  the  payment  of 
his  poll  taxes  for  the  years  1890  and  1891, 
and  failed  to  do  so,  an  opportunity  to  qual- 
ify by  registering  and  himself  paying  hit 
own  poll  taxes  for  such  years,  more  than  two 
weeks  before  said  first  city  election."  The 
list  of  persons  authorized  to  vote  at  the  city 
election  prepared  by  the  commissioners  of 
election  is  required  to  be  revised  so  as  to 
contain  "all  and  only  the  names  of  persons 
at  that  time  residents  of  said  city  and  who 
were,  at  the  time  of  the  last  general  state 
election,  qualified  electors  of  the  election 
districts  in  said  city,  or  who  have  since  that 
time  registered  and  themselves  paid  their 
own  poll  taxes  due  for  the  years  1890  and 
1891.  Our  construction  of  the  provisions 
mentioned  is,  that  they  do  not  deprive  the 
voter  of  his  right  to  pay  his  poll  taxes 
through  an  authorized  agent,  and  that  a  pay- 
ment made  by  such  agent  would  be  a  valid 
payment  under  the  terms  of  the  act.  A  lib- 
eral construction  should  obtain  in  favor  of 
the  voter's  right  to  make  the  payment  through 
another,  and  the  act  does  not  in  terms  deuy 
such  right.  It  is  true  it  says  "himself  pay- 
ing his  own  poll  taxes'*  for  the  years  men- 
tioned, but  the  general  principle,  qui  tacit 
per  aXiumfacit  per  m,  should  apply,  and  the 
payment  through  an  authorized  agent  would 
be  the  pay  men  f  by  the  voter  himself.  In  the 
case  of  ^te  v.  Johnson,  80  Fla.  499,  we  held 
that  under  the  statutes  regulating  the  pay- 
ment of  poll  taxes  since  June  12,  1892,  a  tax 
collector  had  no  right  to  refuse  to  receive 
such  taxes  when  tendered  by  a  party  on  be- 
half of  others  from  whom  they  are  due,  al- 
though the  person  making  the  tender  was 
not  authorized  by  the  other  persons  to  pay 
the  same.     This  was  the  construction  put 


uo 


Florida  Supubiib  Coubt. 


Dkc.» 


upon  the  statutes  In  force  since  the  adoption 
oi  the  Revised  Statutes  in  reference  to  pav- 
ing poll  taxes,  and  no  question  as  to  the 
power  of  the  legislature  to  restrict  tiie  voter 
to  the  payment  of  such  taxes  in  person  arose 
or  was  decided  in  the  case.  In  the  present 
case  we  hold  that  the  legislature  has  not 
denied  the  voter  the  right  to  pay  his  poll 
taxes  through  another  authorized  to  do  so, 
and  that  payments  made  by  such  agent  must 
be  considered  payments  made  by  the  voter 
himself.  This  being  the  proper  construction 
to  be  placed  upon  the  act,  it  is  unnecessary 
to  say  anything  in  reference  to  the  power  of 
the  legislature  to  require  payments  in  person 
by  the  voter. 

YI.  It  is  further  objected  that  the  act  un- 
der consideration  requires  the  payment  of  two 
poll  taxes,  that  is,  poll  taxes'for  both  of  the 
years  1890  and  1891,  as  a  prerequisite  to  the 
right  to  vote  in  the  municipal  election  held 
in  July,  1898.  The  meaning  of  the  act,  and 
hence  the  proper  construction  to  be  put  upon 
it,  is  that  the  class  of  persons  mentioned  as 
being  entitled  to  qualify  themselves  to  vote 
at  the  last  general  state  election,  bv  registra- 
tion and  the  payment  of  their  poll  taxes  for 
the  years  1890  and  1891,  and  failed  to  do  so, 
shall  be  permitted  to  do  so  by  registering 
before  the  election  commissioners  and  pay- 
ing, within  the  time  specified,  such  poll 
taxes  as  they  were  due  for  the  years  1890  and 
1891.  The  act  does  not  impose  upon  the  class 
of  persons  mentioned  any  poll  taxes  that 
were  not  due  for  the  years  1890  and  1891,  but 
does  require  the  voter  to  pay  within  the  time 
mentioned  in  the  act  such  poll  taxes  as  he 
would  have  had  to  pay  in  order  to  vote  at 
the  state  election  in  1892.  This  is  apparent 
from  the  language  of  the  act,  that  they  shall 
''pay  their  own  poll  taxes  due  for  the  years 
1890  and  1891.  ^  Under  the  state  registration 
law  the  supervisor  of  registration  was  di- 
rected to  note  on  the  books  to  be  furnished 
the  inspectors  of  the  different  election  dis- 
tricts the  names  of  all  persons  registered 
therein  who  shall  have  paid,  at  least  thirty 
days  before  the  day  of  election,  their  poll 
taxes  for  two  years  next  preceding  such  elec-. 
tion  as  shown  by  the  Msts  furnished  to  the 
supervisor  by  the  tax  collector,  and  only  such 
persons  shall  be  deemed  qualified  voters  or 
authorized  to  vote  at  any  general,  special  or 
municipal  election;  '* provided,  that  no  per- 
son shall  be  prevented  from  voting  on  ac- 
count of  not  having  so  paid  a  poll  tax,  for 
any  year  which  shall  not  have  been  lawfully 
assessable  against  him  by  reason  of  his  not 
having  been  a  resident  of  the  state,  or  not 
having  been  of  age,  and  who  shall  have  ob- 
tained from  such  supervisor  a  certificate  to 
that  effect,  and  shall  at  the  time  of  offering 
to  vote  exhibit  such  certificate  to  the  in- 
spector of  elections.**  Rev.  Stat.  §  173.  The 
act  under  consideration  has  reference  to  the 

EoU  taxes  due  under  the  General  Revenue 
law  for  the  years  1890  and  1891,  and  if  no 
poll  taxes  were  due  under  the  rec^uirements 
of  that  law,  then  none  could  be  insisted  on 
under  the  municipal  act  as  a  prerequisite  to 
the  right  to  vote  in  the  city  election.  If, 
however,  a  poll  tax  was  due  for  either  of  the 
years  mentioned,  it  was  required  to  be  paid. 
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This  is  the  proper  construction  to  be  placed 
upon  the  ace,  we  think,  and  if  it  is  competent 
for  the  legislature  to  make  the  payment  of 
the  one  dollar  capitation  tax  for  more  than 
one  year  in  arrear  a  prerequisite  to  the  right 
to  vote  in  municipal  elections,  all  objec- 
tions, as  to  the  right  to  demand  payment  of 
poll  taxes  from  the  municipal  voters,  must 
lail.  The  constitutional  provisions  on  this 
subject  are :  ^  The  legislature  may  also  pro- 
vide for  levying  a  special  capitation  tax,  and 
a  tax  on  licenses.  But  the  capitation  tax 
shall  not  exceed  one  dollar  a  year,  and  shall 
be  applied  exclusively  to  common  school 
purposes.**  Art.  9,  §  5.  ^The  legislature 
shall  have  power  to  make  the  payment  of  the 
capitation  tax  a  prerequisite  for  voting,  and 
all  such  taxes  received  shall  go  into  the  school 
fund.  **  Art.  6,  §  8.  One  dollar  a  year  is  the 
limit  authorized  to  be  imposed  for  a  capita- 
tion tax,  and  this  tax  can  be  made  a  pre- 
requisite to  the  right  to  vote.  There  is  in 
the  provisions  of  the  constitution  referred  to 
no  limitation  against  the  right  to  require 
delinquent  capitation  taxes  to  be  paid  as  a 
prerequisite  to  voting ;  provided  such  taxes 
do  not  amount  to  more  than  one  dollar  eac^ 
year.  Neither  the  state  law,  nor  the  act  un- 
der consideration,  requires  the  payment  of 
more  than  one  dollar  a  year  for  the  years 
1890  and  1891.  It  is  competent  for  the  les- 
islature  to  require  the  payment  of  the  capi- 
tation tax,  as  a  prerequisite  to  voting,  and 
this  includes  all  the  annual  capitation  taxes 
remaining  unpaid,  not  exceeding  of  course 
one  dollar  for  each  year. 

Under  this  head  it  is  further  Insisted  that 
the  requirement  as  to  the  payment  of  poll 
taxes  more  than  two  weeks  before  the  elec- 
tion is  void.  This  objection  may  be  con- 
sidered in  connection  with  the  one  against 
the  regulations  prescribed  as  to  registration 
before  the  commissioners  of  those  persons 
who  were  entitled  to  qualify  themselves  to 
vote  at  the  last  general  election  and  failed. 
The  provisions,  both  as  to  the  time  of  pay- 
ment of  the  poll  taxes  and  the  registration 
of  the  persons  designated,  it  is  insisted  are 
unreasonable,  unnecessary  and  tend  to  im- 
pair and  subvert  the  right  to  vote.  Those 
persons  residing  in  ttie  city  at  the  time  of 
the  citv  election,  and  who  at  the  time  of  the 
general  state  election  held  next  preceding, 
were  qualified  electors,  were  declared  by  the 
act  to  be  the  qualified  electors  in  the  city 
election,  with  a  further  provision  that  those 
who  were  entitled  to  qualify  themselves  to 
vote  at  said  state  election  by  registering  and 
paying  their  poll  taxes  due  for  the  years  1890 
and  1891,  and  failed  to  do  so,  sliould  have 
an  opportunity  to  register  and  pay  said  taxes 
two  weeks  before  the  city  election.  The  tax 
collector's  books  were  required  to  be  kept 
open  from  the  first  of  June,  1898,  until  the 
time  for  paying  poll  taxes  for  the  purposes 
of  the  election  expired.  The  registration 
contemplated  was  to  be  had  under  the  super- 
vision of  the  election  commissioners.  They 
were  directed  to  meet  on  or  before  the  8d  day 
of  Julv,  1893,  and  provide  for  the  registra- 
tion of  those  to  whom  the  opportunity  for 
registering  had  been  given.  We  again  ob- 
serve that  It  is  not  a  constitutional  right  here 
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regulated,  but  the  conferrine  of  a  right  by 
the  legislature  not  euaranteea  by  the  consti- 
tution.   Neither  is  it  alleged  or  claimed  that 
the  election  commissioners  did  not  in  fact 
make  ample  provision  for   registering  all 
those  who  were  entitled  to  register,  or~  that 
any  person  so  entitled  did  not  register  and 
▼ote.    The  election  is  claimed  to  be  void  be- 
cause the  regulations  as  to  paying  poll  taxes 
and  register! ni;  are  unreasonable  and  impair 
the  voter's  constitutional  rights  as  an  elector. 
It  is  not  necessary  to  say  what  would  be 
our  conclusion  if  we  were  dealing  with  reg- 
ulations of  the  right  of  suffrage  secured  by 
the  constitution,  as  the  voter  at  municipal 
elections  under  our  constitution  has  no  such 
right.     The   legislature   under  our  system 
baa  control  of  this  matter.    In  the  case  here 
the  legislature  provided  that  certain  persons 
should  have  the  right  to  vote  at  a  municipal 
election  by  paying  poll  taxes  in  arrear  and 
registering  two  weeks  before  the  election. 
The  registration  contemplated  was  to  be  un- 
der the  control  and  supervision  of  the  elec- 
tion commissioners,  and  they  were  required 
to  meet  on  or  before  the  8d  day  of  July  and 
provide  for  the  registration  of  those  who 
were  given  an  opportunity  to  do  so.     In 
pfi&^ing  upon  the  validity  of  this  act  we  are 
to  be  guided  by  the  rule  that  a  deliberate 
act  of  the  legislature  must  be  upheld  if  it 
can-  be  done  without  doing  violence  to  the 
fundamental  law.     Its  reasonableness  or  jus- 
tice, so  long  as  it  does  not  contravene  some 
portion  of  the  organic  law,  is  a  matter  for 
legislative  consideration,  and  not  subject  to 
our  control.     Should  we  entertain  the  view 
that  the  time  given  in  the  act  for  registra- 
tion was  unreasonable,  the  legislative  view  is 
different,  and  as  there  is  no  constitutional 
limiuuion  upon  its  action  in  this  respect, 
its  will  must  stand  as  the  law.    The  attack 
upon  the  election  held  thereunder  is  based 
«)lely  upon  the  sufficiency  of  the  law  au- 
thorizing it,  and  such  election  cannot  be  set 
aside,  especially  where  there  is  no  showing 
that  any  voters  were  deprived  of  any  riehts 
given  by  the  statute  by  reason  of  the  failure 
on  the  part  of  the  election  commissioners  to 
perform  the  duties  imposed  upon  them. 

VII.  A  further  objection  is  made  that  it 
wa«  not  competent  for  the  legislature  to  ap- 
point or  designate  the  three  election  com- 
missioners named  in  the  act,  for  the  reason 


that  this  was  not  a  legislative  function,  but 
executive  in  its  nature,  and  thence  forbidden 
to  be  exercised  by  the  legislative  department. 
The  act  declares  that  three  persons  named 
shall  constitute  "a  board  of  election  com- 
missioners  to  make  all  the  necessary  prepara- 
tions for  and  hold  and  declare  the  result  of 
the  election  to  be  held  July  18,  1893 :  and 
thereafter  the  board  of  police  commissioners 
shall  perform  those  duties."  The  objection 
here  made  is  not  that  the  legislature  cannot 
provide  for  a  board  of  election  commission- 
ers to  make  the  necessary  preparations  for 
and  to  hold  and  declare  the  result  of  the 
election,  but  that  the  designation  of  the 
members  of  the  board  is  an  executive  func- 
tion, and  does  not  belong  to  the  legislature. 
It  is  entirely  clear  that  the  three  election 
commissioners  provided  for  in  the  act  are 
not  officers  within  the  meaning  of  section  27 
of  article  8  of  the  Constitution,  nor  are  they 
officers  in  any  sense,  but  constitute  a  tem- 
porary board  for  the  performance  of  certain 
specified  duties  in  connection  with  holding 
an  election  authorized  bv  the  legislature. 
If  the  appointment  of  such  a  board  is  inher- 
ently ana  essentially  executive  in  its  nature, 
the  distribution  of  powers  of  government 
under  the  second  article  of  the  Constitution 
will  take  it  out  of  the  powers  of  tlie  legisla- 
ture. But  our  conclusion  is  that  the  desig- 
nation of  persons  to  perform  the  functions 
conferred  upon  the  commissioners  of  election 
in  the  act  before  us  is  not  necessarily  or  es- 
sentially executive,  and  that  the  legislature 
can  exercise  such  a  power.  For  a  discussion 
of  the  law  bearing  on  this  subject  we  refer 
to  the  cases  of  EtantxiUe  v.  State,  118  Ind. 
426,  4  L.  R.  A.  93;  BtaU  v.  Benny,  118  Ind. 
449,  4  L.  R.  A.  65;  Uotey  v.  State,  119 
Ind.  387;  Fox  v.  McDonald  (Ala.)  21  L.  R. 
A.  529 ;  Barnes  v.  Pike  County  Suprs.  51 
Miss.  805  :  Tiote  to  People  v.  Freeman,  13  Am. 
St.  Rep.l22,80Cal.  233,  and  authorities  cited. 

We  have  maturely  considered  all  the  ob- 
jections presented  as  to  the  constitutionality 
of  the  act  in  question,  and  the  validity  of 
the  municipal  election  held  under  it  in  July 
last,  and  the  foregoing  pages  contain  a  ref- 
erence to  and  discussion  of  all  the  material 
points  in  the  case. 

Our  conclusion  is,  that  the  demurrer  to  tJie 
information  should  be  euetained,  and  it  is  so 
ordered. 


PENNSYLVANIA  SUPREME  COURT. 


W.  W.  HAGUE  ei  al. 

V, 

^.  P.  WHEELER  and  L.  R.  Freeman  et 

al,,  Appts, 

a57Pa.30L) 
Allowing  ^as  to  escape  into  the  open 


air  and  g^  to  waste,  beeanse  it  im  not 
profitable  to  utilise  it«  from  a  well  which 
has  heen  lawfully  drilled,  without  malice  or  neg- 
iifreooe,  in  one's  own  premises.  Rives  no  leffal 
flrround  of  complaint  to  a  nelflrhborlnK  owner  on 
tbe  flrround  that  fras  is  thereby  drained  frtim  the 
adjoininjr  lands  to  the  detriment  of  his  wells,  and 


NoTEL—The  novelty  of  the  above  case  and  the 
«bJe  discussion  both  in  opinions  and  briefs  of  tbe 
Questions  involved  make  tbe  case  one  of  unusual 
toterest.  Tbe  question  of  motive  in  the  use  of  one's 
^Q  property  is  so  far  reacbinff  and  so  Imperfectly 
settled  by  authorities  tbac  eVery  esse  wbiob  adds 


anything  to  that  subject  is  of  erreat  Importance. 
On  the  question  of  maUoe  in  the  use  of  one*8  own 
property,  which  is  suflTjrested  but  not  decided  iu  the 
above  case,  see  the  oases  of  Flaherty  v.  Moran 
(Mich.)  8  L.  R.  A.  188,  and  Rideout  v.  Knox  <MaaiJ 
2  L.  R.  A.  81,  as  to  malloe  in  erecting  fences. 


See  also  37  L.  R.  A.  291;  47  L.  R.  A.  627. 
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the  latter  has  no  rigrht  t^*:  plag  the  weU  and  pre- 
vent the  waste  of  tbe  gaa,  even  at  his  owo  expense. 

<October  2,  1803.) 

APPEAL  by  defendants  Freeman  et  al.  from 
a  decree  of  the  Court  of  Common  Pleas 
for  Warren  County  granting  a  preliminary  in- 
junction to  restrain  defendants  from  permitting 
tbe  gas  from  a  well  which  they  had  put  down 
to  ;;o  to  waste,  and  from  removing  from  the 
well  a  plug  or  cap  which  had  been  placed  there 
by  complainants.    Eeverwd, 

The  opinion  delivered  by  the  court  below 
was  as  follows: 

"A  preliminary  Injunction   was  granted 
ex  parte  at  chambers  October  26.     October  29 
a  hearing  was  had  upon  notice  to  the  defend- 
ants, and  I  am  now  to  determine  the  right  of 
the  plaintiffs  to  a  continuance  of  the  injunc- 
tion until  further  order.    The  material  facts, 
as  disclosed  by  the  bill  and  affidavits,  are  as 
follows:    The  plaintiffs,  W.  W.  Hague  and 
the  Citizens'  Gas  Company,  are  lessees  for 
oil  and  gas  purposes  of  certain  lauds  lying 
in  this  nn<l  the  adjoining  county  of  Forest. 
The  defendants  Watson,  Freeman,  and  Syms 
are  lessees  or  owners  of  the  oil   and  gas  in 
certain  other  hinds  lying  near  those  in  which 
the  plaintiffs  are  interested.     Sinoe  1887  and 
1888,    respectively,  the  plaintiffs  have  been 
producing  and  mtirkcting  natunil  gas  upon 
their  respective  premises  in  paying  quanti- 
ties.    In  1890  the  defendants  caused  a  well 
to   be  drilled    upon   their   premises,  which 
produced  gas  in   large  quantity,  but   they 
pever  have  used  or  marketed  the  same.     In 
1891  the  derrick  at  this  well  was  destroyed 
by  fire,  and  the  gas  escaped   into  the  air. 
The  defendants  refusing  or  neglecting  to  shut 
it  in,  the  plaintiffs  did  so  at  their  own  ex- 
pense, and  the  well  remained  in  this  condi- 
tion until  shortly  before  the  present  applica- 
tion.    The  allegations  of  the  bill  that  the 
defendants  agreed  to  shut  in  the  well  and 
put  it  under  the  control  of  the  plaintiffs  in 
consideration  of  $1,650  per  annum,  and  that 
they  threatened  to  keep  the  well  open  unless 
paid  an  exorbitant  price,  are  expressly  de- 
nied in  the  affidavit  of  Mr.  Freeman,  and  we 
lay  them  out  of  view.     At  the  time  the  bill  I 
was  drawn  the  defendants  had  given  direc- 
tions to  have  the  well  opened,  and  at  the 
time  of  the  hearing  it  was  conceded  that  it 
was,  in  fact,  open,  and  on  fire,  the  gas  there- 
by going  to  waste.     The  onlv  answer  to  the 
plaintiffs'  allegations  thus  far  made  is  the 
affidavit  of  Mr.  Freeman,  before  referred  to. 
It  denies  that  the   injury  to  the  plaintiffs 
will  be  serious  or  irreparable,  but  gives  no 
facts  bearing  upon  the  matter,  and  states  the 
affiant's  belief  that  the  plaintiff  Hague  has 
DO  interest  in  the  leases  set  out  in  the  bill. 
These  averments  are  too  indefinite  to  defeat 
the  right  of  the  plaintiffs  to  an  injunction, 
especially  in  view  of  the  conceded  fact  that 
the  granting  of  such  an  order  will  work  no 
pecuniary  loss  to  the  defendants,  while  its 
refusal  will  inflict  great  loss  upon  tlie  plain- 
tiffs, if  in  fact  they  are  entitled  to  such  re- 
lief.    The  positive  statement  in  the  affidavit 
that  the  acts  of  the  defendants  now  com- 
plained of  had  been  invited  by  the  Citizens' 


Oaa  Company  through  its  president  miglit 
defeat  this  application  so  far  as  that  com- 
pany is  concerned,  but  as  it  cannot  affect  the 
plaintiff  Hague  it  is  not  necessary  to  consider 
It  at  this  time.  I  am  obliged,  therefore,  to 
consider  this  application  upon  the  merits  of 
the  case,  leaving  out  of  view  any  contractual 
relations  between  the  parties  and  regarding 
only  their  respective  rights  and  duties  as  ad- 
jacent owners  of  oil  and  gas.  For  the  pur- 
poses of  this  case  they  may  be  treatea  as 
owners  of  the  land  itself. 

**The  mere  fact  that  the  defendants,  by 
operations  upon  their  land,  are  taking  gas 
from  the  earth,  and  thereby  diminishing  the 
quantity  of  gas  which  would  otherwise  come 
to  the  plaintiffs'  wells,  furnishes  no  ground 
for  complaint  or  equitable  interference,  and 
this  is  freely  conceded.    If  the  plaintiffs  have 
any  right  it  rests  upon  the  fact  that  the  de- 
fendants are  not  taking  gas  in  the  ordinary 
course  of  mining,  or  for  purposes  beneficial 
to  themselves  or  others,  but  are  permitting 
it  to  go  to  waste.     Malice  is  not  expressly 
alleged  in  the  bill,  but  the  facts  disclose  no 
possible  motive  for  so  doing  except  a  pur 
pose  of  diminishing  the  amount  which  the 
plaintiffs    will    get    through    their    wells, 
though  the  natural  inference  would  be  that 
the  defendants  are  not  actuated  by  feelings 
of  malevolence  towards  the  plaintiffs,   but 
are  seeking,  through  their  power  to  injure, 
to  secure  a  better  bargain.     The  questions 
thus  presented  for  my  determination  on  this 
preliminary  application  are  of  great  impor- 
tiince  and  delicacy,  and,  so  far  as  I  am  ad- 
vised, have  never  been  determined   in  any 
court.     I  regret  that  I  am  obliged  to  decide 
without  the  aid  of  adeouate  and  thorough 
argument,  such  as  the  able  counsel  represent- 
ing the  respective  parties  could  have  made 
had  they  not  been  prevented  by  the  emergency 
of  their  case.     I  have,  however,  examined 
every  authority  bearing  upon  the  case  which 
I  have  been  able  to  find,  and  will  state  the 
conclusions  to  which  they  lead  my  mind. 
If  the  defendants  have  a  right  to  take  gas 
from  their  well  in  unlimited  quantities  for 
their  own  profit,  how  far  is  their  right  af- 
fected by  the  fact,  if  it  be  a  fact,  that  their 
motive   in  taking  it  is  not  profit,  but  in- 
jury to  another,  —malice  in  the  legal  sense? 
There  are  many  dicta  and  some  authorities 
which  seem  to  declare  that  an  act  done  in 
the  exercise  of  a  lawful  right,  and  without 
negligence,  may  be  unlawful  if  done  with 
express  malice.      Prominent  among  these  is 
the  carefully  considered  case  of  Wheatley  v. 
BaugK   25  Fa.   582,    64  Am.    Dec.   721,    in 
which  the  rule  of  the  civil  law  is  cited  with 
approval  by  Chief  Justice  Lewis  to  the  fol- 
lowing effect:    'He  who.  In  making  a  new 
work  upon  his  own  estate,  uses  his  right 
without  trespassing  eiUier  against  any  law, 
custom,  title,  or  possession  which  may  sub- 
ject him  to  any  service  towards  his  neighbors, 
is  noc  answerable  for  the  damages  which  they 
may  chance  to  sustain  thereby,  unless  it  he 
that  he  made  that  change  with  a  view  to  hurt 
others  without  any  advantage  to  himself.* 
The  pame  doctrine  is  approved  in  Haldeman 
V.  Bruekhart,  45  Pa.  514,  84  Am.  Deo.  511, 
and  I^neyhania  Ooal  Oa.  y.  Sandenon^  113 
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Fft.  148,  57  Am.  Bep.  445,  and  other  casi^. 

"The suggestion  tiiat  one  may  not  do  mali- 
ciously what  he  mi^ht  lawfully  do  if  his 
motires  were  good  is  found  in  many  English 
cases,  amonff  which  are  Acton  v.  Blundell, 
12  3Iees.  &  W.  838,  and  Chasemars  ▼.  Rieli- 
anU,  7  H.  L.  Cas.  887.  It  has  been  more  or 
le^  clearly  made  in  the  following,  among 
otaer  cases,  in  other  states  of  this  Union : 
Grtenleaf  v.  Francis,  18  Pick.  117 ;  RoaUi  v. 
driicoU,  20  Conn.  588,  52  Am.  Dec.  852; 
Ciirmn  ▼.  Western  R.  Co,  8  Gray,  423 ;  How- 
land  T.  Vincent,  10  Met  871,  48  Am.  Dec. 
442;  Broirn  v.  lUius,  25  Conn.  588,  71  Am. 
Dec.  49 ;  Gallagher  y.  Dodge,  48  Conn.  889, 
40  Am.  Rep.  182.  I  have  not  been  able  to 
find  any  case,  however,  in  which  a  party  has 
bten  actually  held  to  liability  on  this  ground 
alone.  On  the  other  hand,  there  are  many 
ca^es  in  which  malice,  as  a  criterion  of  lia- 
bility for  civil  damages,  is  distinctly  re- 
pudiated, and  among  these  our  own  cases  of 
O/TaiiJtovan  v.  Uart,  21  Pa.  495,  60  Am.  Dec. 
57 ;  Jenking  ▼.  Fowler,  24  Pa.  808 ;  FomUr  v. 
JenkiM,  28  Pa.  176 ;  and  Glendon  Iron  Co.  v. 
Uhler,  75  Pa.  467,  15  Am.  Rep.  599.  'Mali- 
cious motives, '  says  Black,  J.,  in  Jenkins  v. 
Fowler,  *  make  a  bad  act  worse ;  but  they  can- 
not make  that  wrong  which  in  its  own  es- 
sence is  lawful.  ...  As  long  as  a  man 
keeps  himself  within  the  law  by  doing  no 
act  which  violates  it,  we  must  leave  his  mo- 
tives to  Him  who  searches  the  heart.'  To 
the  same  effect  are  Mahan  v.  Broion,  18  Wend. 
261,  28  Am.  Dec.  461 ;  Clifiton  v.  Mpers,  46 
N.  Y.  511,  7  Am.  Rep.  378;  Phdps  v.  Now- 
kn,  72  N.  Y.  89,  28  Am.  Rep.  93 ;  South 
Boyalt^m  Bank  v.  Suffolk  Bank,  27  Vt.  505 ; 
aatfield  V.    Wilson,  28  Vt.  49. 

"Without  lengthening  out  this  opinion  by 
pointing  out  the  distinctions  between  these 
cases,  it  is  enough  to  say  that  my  mind  in- 
clines strongly  to  the  conclusion  that  the 
Sresence  or  absence  of  malice  cannot  of  itself 
etermine  the  liability  of  an  owner  of  land 
for  an  act  done  upon  it.  If  the  act  is  lawful 
when  done  with  innocent  intentions,  it  is  no 
less  so  because  the  motives  were  bad.  If 
these  defendants  might  lawfully  drill  a  hole 
into  ^he  gas  bearing  rock,  and  suffer  the 
valuable  gas  lo  escape,  because  they  foolishly 
but  honestly  believed  that  the  use  of  natural 
gas  is  an  injury  to  mankind,  the^  may  do  so 
for  the  purpose  of  keeping  their  neighbor 
from  getting  it,  even  if  the  motive  is  purely 
malevolent.  Such,  in  my  opinion,  is  the 
weight  of  the  authorities,  as  well  as  the  rea- 
son "of  the  case.  But  this  assumes  that  the 
act  done  with  malicious  intent  invades  no 
le|al  right  of  another.  The  cases  are  all  of 
^  8  character,  or  were  so  regarded  bv  the 
courts  deciding  them.  On  the  other  hand, 
the  cases  which  seem  to  announce  a  different 
doctrine  deal  with  rights  which  are  not  ab- 
solute and  exclusive,  but  qualified  and  cor- 
relative. An  example  of  the  former  is  Fowler 
V.  Jenkins,  supra,  in  which  the  action  was 
brought  for  maliciously  tearing  down  a  fence 
which  neither  the  plaintiff  nor  the  defendant 
bad  a  riirht  to  maintain.  Of  the  latter  is 
GreetUeaf  ▼.  Frands,  in  which  the  action 
was  brought  for  digging  a  well  so  near  the 
plaintiff's  well  as  to  divert  the  water.     The 
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instructions  of  the  trial  court  to  the  jury, 
which  were  indorsed  by  the  appellate  court, 
were:  'That  if  the  defendant  had  a  legal 
right  to  dig  a  well  upon  any  part  of  his  own 
land  for  the  purpose  of  obtaining  water  for 
his  own  use;  that  if  he  dug  his  own  well 
where  he  did  for  that  purpose,  he  was  justi- 
fied in  so  doinir,  although  the  effect  might  be 
to  diminish  the  water  in  the  plaintiff's  well ; 
that  if  he  dug  where  he  did  for  the  purpose 
of  injuring  the  plaintiff,  and  not  for  the  pur- 
pose of  obtaining  water  for  his  own  use,  he 
was  liable  in  this  action ;  but  if  he  thus  dug 
his  well  for  the  purpose  of  accommodating 
himself  with  water  he  was  not  liable  for  so 
doing,  even  if  he  at  the  same  time  entertained 
feelings  of  hostility  towards  the  plaintiff, 
and  a  desire  to  injure  her,  and  these  feel- 
ings were  thereby  gratified.  *  Malice  implies 
knowledge.  If  the  defendant  in  the  case 
above  cited  dug  his  well  maliciously,  lie 
knew  beforehand  where  to  dig  to  tap  tlie 
same  subterranean  stream  from  which  the 
plaintiff's  well  was  supplied.  His  right  in 
such  water  was  qualified  by  the  right  of  the 
plaintiff  in  the  same  flow  of  water.  He 
could  use  it  without  stint,  even  if  it  ex- 
hausted the  plaintiff's  well,  but  he  could 
not  wantonly  destroy  it,  nor  take  it  not  for 
use,  but  merely  to  injure  his  neighbor. 
Malice  in  such  a  case  is  not  the  criterion  of 
liability,  but  is  an  index  which  clearly  shows 
an  overstepping  of  the  line,  otherwise  ditli- 
cult  to  trace,  between  the  respective  rights 
of  the  parties.  The  true  place  of  malice  in 
such  inquiries  is  clearly  defined  by  the  court 
in  Chatjkld  v.  Wilson,  above  cited,  in  the 
following  paragraph  from  the  opinion  of  the 
court:  'There  are  many  cases  in  the  books 
relating  to  the  relative  use  of  surface  streams, 
where  the  case  has  turned  upon  the  question 
whether  the  use  was  reasonable,  and  for  the 
party's  own  convenience  or  benefit,  or  wanton 
and  malicious,  and  done  to  prejudice  the 
rights  of  another.  In  such  cases  there  are 
correlative  rights  to  the  use  of  the  water,  and 
the  boundary  of  the  right  is  a  reasonable  use 
of  it. '  Respecting  rights  in  water  I  find  the 
following  from  the  pen  of  Jvdge  Cooley  in 
the  Southern  Law  Review  (reprinted  14  Alb. 
L.  J.  63),  which,  though  not  delivered  ex 
cathedra,  is  none  the  less  dispassionate  and 
sensible :  'There  seems  to  be  some  difQculty 
in  laying  down  a  rule  for  these  cases  that 
will  be  quite  satisfactory  in  principle  and 
in  its  workings.  That  a  man  may  lawfully 
make  an  excavation  on  his  premises  for  the 
sole  purpose  of  drawing  away  the  water  from 
his  neighbor's  well  ana  rendering  it  useless, 
seems  to  be,  and  is  in  fact,  a  monstrous  doc- 
trine.  On  the  otlier  hand,  it  cannot  be  said,  ^ 
consistent  with  the  authorities,  or  perhaps 
with  reason,  that  adjoining  proprietors  have 
rights  in  the  water  percolating  the  soil  cor- 
responding to  those  they  may  have  in  a  run- 
ning stream  which  crosses  their  several  es- 
tates. Such  a  rule  would  raise  questions  of 
reasonable  use,  and  create  difficulties  both  of 
evidence  and  of  application  that  would  make 
the  right  to  such  waters  more  troublesome 
than  valuable.  The  courts  have  doubtless 
been  right  in  declaring  that  one  proprietor 
cannot  Insist  on  another  keeping  his  estate 
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as  a  filter  for  the  use  of  the  former,  nor  be 
heard  to  complain  if  the  use  by  his  neighbor 
of  his  own  estate  draws  olf  the  secret  parti- 
cles of  water  which  otherwise  he  might  have 
gathered.  These  waters  belong  to  no  one 
until  they  are  collected,  and  they  may  be 
appropriated  by  the  one  who  collects  and 
puts  them  to  use.  But  though  neither  pro- 
prietor has  such  a  right  in  or  control  over 
the  water  as  will  enable  him  to  complain  of 
his  neighbor's  appropriation,  does  not  each 
owe  to  the  other  certain  duties  of  good  neigh- 
borhood, among  which  is  the  duty  to  abstain 
from  purposely  withdrawing  the  water  that 
may  be  useful  to  both,  when  a  use  of  it  is 
■not  intended?  Conceding  that  he  may  col- 
lect it  for  use,  does  this  entitle  him  to  do  so 
not  for  use,  but  of  malice?  If  he  sinks  a 
well  to  supply  his  house,  or  water  his  stock, 
it  must  be  admitted  that  no  question  can  be 
raised  whether  this  is  or  is  not  a  reasonable 
appropriation  of  the  water;  but  if  he  digs  a 
hole  to  injure  his  neighbor,  it  is  not  per- 
ceived that  the  two  cases  are  necessarily  to 
be  governed  by  the  same  rule.  What  is  a 
man's  right  to  water  percolating  through  the 
soil?  The  just  answer  seems  to  be  this :  It 
is  a  right  to  gather  and  appropriate  it  to  his 
lawful  uses.  When  he  does  this  he  is  exer- 
cising his  right,  and  his  motive  is  not  open 
to  inquiry.  But  when  he  collects  it,  not  for 
use,  but  to  injure  his  neighbor,  he  exceeds 
his  right,  and  there  is  that  conjunction  of 
wrong  and  injury  which  constitutes  a  tort 
and  will  support  an  action.'  In  most  of  the 
cases  malice  and  negligence  are  coupled  to- 
gether, and  in  respect  to  the  rights  of  the 
party  injured  it  would  seem  that  liability 
would  result  from  one  in  any  case  where  it 
would  from  the  other.  No  matter  how  neg- 
ligently an  act  may  be  done,  it  creates  no 
liability  unless  some  legal  right  of  another 
is  injuriously  affected.  The  same  is  true  of 
an  act  done  maliciously,  and  the  converse 
holds  in  both  cases.  And  where  the  right  of 
one  to  do  an  act  is  limited  by  any  qualifica- 
tion, it  must  be  held  to  stop  short  of  a  right 
to  do  it  from  pure  malice. 

''What,  then,  are  the  rights  of  adjoining 
owners  of  oil  and  gas?  Are  they  absolute 
and  independent,  or  qualified  and  correla- 
tive? These  valuable  products  are  obtainable 
only  in  connection  with  the  ownership  of 
land,  and  for  many  purposes  are  to  be  re- 
frarded  as  minerals,  and  as  constituting  an 
integral  portion  of  the  land  itself.  Funk  v. 
Haldeman,  58  Pa.  229;  Stoughton's  App.  88 
Pa.  198.  But  they  are  not,  like  coal  and  iron 
ore,  fixed  in  their  place  in  the  rocks,  so  that 
the  owner  may  know  his  own,  protract  his 
lines  downwards  ta  mark  his  boundaries,  and 
take  them  when  he  pleases.  As  water  perco- 
lates by  untraceable  rills  through  the  gravel, 
so  these  'minerals  Jera  naturce,  'as  they  have 
been  aptly  called  in  a  recent  case,  permeate 
the  porous  rocks  deep  in  the  bowels  of  tLe 
•earth,  and  rush  to  the  surface  through  any 
opening  made  through  the  impervious  cap 
by  which  the  basin  which  contains  them  is 
sealed.  No  landowner  gets  through  his  wells 
oil  or  gas  exclusively  from  his  own  land. 
That  which  saturates  his  rocks  may  be  law- 
fully taken  by  his  neighbor  through  wells 
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on  his  land,  tapping  the  common  reservoir. 
From  the  very  nature  of  the  case,  the  right 
of  each  owner  is  qualified.  It  is  common  to 
all  whose  land  overlies  the  basin,  and  each 
must  of  necessity  exercise  his  right  with  some 
regard  to  the  rights  of  the  others.  Notwith- 
standing the  fugitive  nature  of  oil  and  gas, 
I  think  It  will  not  be  doubted  that  if  a  party 
by  negligent  operations  upon  adjacent  land 
injures  the  fiowof  oil  wells,  as,  for  example, 
by  neglecting  to  case  off  the  fresh  water,  he 
would  be  liable  in  damages  to  the  well  own- 
ers so  injured.  Such  a  Jiability  as  to  wells 
of  water  was  established  in  Collins  v.  Char" 
tusri  Valley  Gas  Co. ,  181  Pa.  143,  6  L.  R.  A. 
280,  and  the  right  to  gas  or  oil  would  seem 
to  be  of  as  high  a  character  as  the  right  to 
water.  If  the  owner  of  gas  wells  or  land  has 
such  an  interest  in  the  gas  that  he  can  recover 
for  an  injury  done  by  negligence,  he  surely 
may  when  it  is  done  of  deliberate  purpose. 
The  same  considerations  of  natural  justice 
which  limit  the  ownership  of  running  water 
to  the  usufruct,  and  of  percolating  waters  to 
their  use  in  a  broader  sense,  must  of  necessity 
impose  qualifications  upon  tiie  enjoyment  of 
all  right  of  property  which,  from  the  nature 
of  the  things  possessed,  manv  must  enjoy  to- 
gether. The  owners  cannot  be  permitted  to 
carry  on  their  operations  in  lawless  irre- 
sponsibility, but  must  submit  lo  such  limit- 
ations as  are  inevitable  to  enable  each  to  get 
his  own.  The  fact  that  these  limitations  are 
not  found  clearly  defined  in  the  books  is  no 

f»roof  that  thej  do  not  exist.  The  common 
aw  is  a  growing  tree;  its  principles  must 
be  continually  adapted  to  new  facts,  and  the 
changing  conditions  of  modern  life.  Only 
the  legislature  can  grub  it  up,  but  the  courts 
are  charged  with  the  duty  of  pruning  its 
branches,  and  sometimes  grafting  a  new  scion 
on  the  old  stock.  I  concede  that  the  defend- 
ants may  lawfully  take  as  much  gas  as  they 
can  get  by  wells  drilled  upon  their  land, 
and  apply  it  to  any  useful  purpose,  though 
with  an  avowed  intention  oi  destroying  the 
plaintiffs'  wells  by  so  doing,  and  a  malicious 
pleasure  in  the  act.  But  their  well  in  its 
present  condition  is  not  a  means  of  obtaining^ 
gas  for  any  purpose.  It  is  a  mere  conduit, 
by  which  the  gas  imprisoned  in  the  rocks  is 
enabled  to  escape  into  the  atmosphere.  All 
who  have  proved  their  ability  to  obtain  gas 
from  that  reservoir  are  interested  In  common 
in  its  preservation,  and  the  reckless  waste  of 
it  is  an  injury  to  all.  Whatever  other  quali- 
fications may  attach  to  the  landowner's  right, 
it  seems  to  me  clear  that  it  must  of  neces- 
sity be  limited  to  legitimate  operations  for 
profit, — not  malice, — and  by  the  requirement 
of  ordinary  care  for  the  protection  of  others 
interested  in  common  with  himself.  I  am 
aware  that  the  conditions  attending  the  pro- 
duction and  sale  of  natural  gas  are  peculiar. 
There  may  be  cases  where  the  wasting  of  gas 
seems  to  be  the  only  alternative  to  permitting 
another  to  take  it  without  compensation. 
How  far  a  court  of  equity  would  be  infiuenced 
by  such  considerations  it  is  not  necessary 
now  to  decide,  for  no  such  facts  appear  in 
this  case  at  present.  Upon  the  whole  case  I 
am  of  the  opinion  that  the  injunction  should 
be  continued. " 
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Messrt,  Lindsey  ft  Parmlee  and  Ball 
ft  Thompson*  for  appellants: 

The  plaintiffs'  right  to  an  injunction  must 
l?row  out  of  the  contractual  relation  between 
the  parties,  or  some  privity  of  estate,  or  be- 
cause of  waste,  or  the  commission  of  trespass. 
There  is  no  claim  tbat  either  of  the  first  two 
relations  exist<«.  Nor  can  the  alleged  injury 
be  rbarHCterized  as  waste. 

GntWi  App.  90  Pa.  234. 

Neither  is  there  any  act  of  trespass  on  the 
part  of  the  defendants. 

The  plaintiffs'  n>ht  to  the  gas  under  their 
leasehold  is  to  so  much  gas  orly  as  may  be  ob- 
tained through  the  welPor  wells  or  openinsrs 
upon  the  land  owned  by  them,  or  embraced 
ivirhin  the  boundaries  of  their  leasehold. 

Weaimorelartd  A  C.  liai.  Gas  (k).  v.  DeWitt, 
5  L.  R.  A.  731, 130  Pa.  235;  Dutfidd  v.  Ha^em- 
vciff,  IH  Pa.  537. 

The  use  of  the  ^as  is  an  incident  of  the  own- 
e^^bip,  and  not  the  ownership  an  bicident  of 
the  use. 

The  owner  is  defined  to  be,  "He  who  has 
dominion  of  a  thing,  real  or  personal,  corpo- 
ral or  incorporeal,  which  he  has  a  right  to  en- 
joy or  do  with  as  he  pleases, — even  to  spoil  or 
destroy  it,  as  far  as  the  law  permits,  unless  he 
be  prevented  by  some  agreement  or  covenant 
which  restrains  his  right." 

2  Bouvier,  Law  Diet.  269;  Anderson,  Law 
Diet.  741;  1  Bl.  Com.  138. 

The  learned  court  below  has  classed  natural 
gns  and  oil  with  water.  A  more  natural  classi- 
fication would  be  among  those  natural  sub- 
stances which  are  or  arc  not  in  themselves  the 
•abject  of  ownership  and  property. 

The  substances  of  light,  air,  and  water  are  by 
common  consent,  and  il  is  believed  the  univer- 
sal voice  of  mankind,  not  of  themselves  the 
•ubject  of  property. 

See  Angel  I,  Watercourses,  p.  12,  vote  1; 
Haee  v.  Ward,  4  El.  ft  Bi.  702;  Havpf%  App. 
«  L.  R.  A.  636.  125  Pa.  224;  Garber  v.  Cam. 
7  Pa.  265;  Fhiladelphia  v.  Ck>Uin9.  68  Pa. 
116. 

It  is  not  so  with  oil.  Whether  oil  be  taken 
from  the  ground  or  from  the  surface  of  the 
earth  b^  a  stranger,  the  owner  of  the  land  from 
which  It  is  taken  may  retake  it. 

Gas  is  also  the  subject  of  property  of  itself, 
and  an  action  may  be  had  to  recover  ita  value 
without  reference  to  the  land. 

KiUAen  ▼.  Smith,  101  Pa.  462. 

Doctrines  derived  from  the  analogy  between 
different  flubstances  apply  along  the  lines  of 
similarity  between  those  substances,  and  cease 
to  exist  at  the  point  where  the  similarity  be- 
tween the  subfitnnces  ends. 

The  principle  that  a  man's  ownership  of  land 
covers  all  the  land  enclosed  within  vertical 
lices  drawn  from  the  boundaries  of  his  prop- 
erty to  the  center  of  the  earth,  makes  the  owner 
of  the  land  the  owner  of  the  oil  and  gas  which 
is  contained  therein. 

The  boundary  line  between  the  lands  of  the 
defendants  and  the  adjoining  owners,  in  the 
absence  of  any  contractual  relation,  limits  the 
boundary  of  their  respective  rights. 

If  owDcrsbip  is  dependent  on  applyini?  to  a 
useful  purpose,  then  plaintiffs  have  no  such 
right  in  the  gas  aa  will  entitle  them  to  maintain 
these  proceedings.    Instead  of  having  an  abso- 


lute  property  in  the  gas,  their  right  la  a  quali- 
fied and  contingent  one.  It  becomes  absolute 
only  when  and  as  they  reduce  the  gas  to  their 
possession  at  the  mouth  of  their  wells  and  ap- 
ply it  to  some  useful  purpose. 

"Natural  gas,  like  petroleum  oil.  coal  and 
iron  ore,  is  a  mineral,  belongs  to  and  is  part  of 
the  realty. 

Funk  V.  Hnldeman,  53  Pa.  229;  f^ughUnCB 
App.  88  Pa.  198;  SiaU  v.  Indiana  db  Ohio  OU, 
Gas  d  Min.  0>.  6  L.  R.  A.  579, 2  Inters.  Com. 
Rep.  758,  120  Ind.  575. 

The  rights  of  the  owner  of  the  land  even  to 
the  water  which  percolates,  seeps,  or  filters 
through  the  soil  are  not  qualified,  as  they  are 
in  streams  which  flow  upon  the  surface  of  the 
earth,  and  well  defined  watercourses  which 
flow  under  the  earth,  but  are  absolute. 

Aeton  V.  Blundell,  12  Mees.  &  W.  824;  0/101$^ 
more  v.  Rieharde,  2  fiurlst.  &  N.  168;  Green- 
leafy,  Francis,  18  Pick.  117;  Roath  v.  Dris- 
eoU,  20  Conn.  588,  62  Am.  Dec.  352;  Wilson 
y.New  Bedford.  108  Mass.  261 ,  11  Am.  iiep.  852; 
WJieatley  v.  Baugh,  25  Pa.  528,  64  Am.  Dec 
721;  Chatfield  v.  Wilson,  28  Vt.  49;  PVazier  v. 
Brown,  12  Ohio  St.  294;  CTiase  v.  Silverstone^ 
62  Me.  175,  16  Am.  Rep.  419;  Delhi  v.  You- 
mans,  50  Barb.  816;  Ellis  v.  Duncan,  21  Barb. 
2i}0;  Angell,  Watercourses.  7th  ed.  174;  Brawn 
V.  lUius,  27  Conn.  84.  71  Am.  Dec.  49. 

The  reasons  given  in  most  of  the  ca.ses  are 
based  on  the  fact  that  percolatiog  water  is  a 
''part  of  the  soil,  or,  at  least,  cannot  be  distin- 
gutshed  from  it,  so  that  if  correlative  rights  as 
to  a  flow  o^  percolating  water  were  recognized 
between  adjacent  or  neighboring  owners,  the 
landowner  would  be  deprived  of  that  absolute 
dominion  over  his  soil  which  is  his  by  the  com- 
mon law."  These  reasons  apply  with  still 
greater  force  to  natural  gas. 

Westmoreland  A  0.  Nat,  Gas  Go.  v.  DeWitt, 
6  L.  R.  A.  781,  180  Pa.  235.  would  seem  to 
draw  the  analogy  between  percolating  water 
and  gas  very  closely. 

The  presence  or  absence  of  malice  cannot  of 
itself  determine  the  liability  of  an  owner  of 
land  for  an  act  done  upon  it. 

Cotanhotan  y.  Hart,  21  Pa.  495.  60  Am. 
Dec.  67;  Jenkins  v.  Fowler,  24  Pa.  308;  Fouh 
ler  V.  Jenkins,  28  Pa,  176;  Glendon  Iron  Co,  v. 
micr  75  Pa.  467, 15  Am.  Rep.  599;  Mahan  v. 
Bror,\^  Wend.  261,  28  Am.  Dec.  461;  Clinr 
io7,  V.  Myers,  46  N.  Y.  611,  7  Am.  Rep.  378; 
Phdps  ▼.  NowUn,  72  N.  Y.  89,  28  Am.  Rep. 
93;  ihuih  Boyalton  Bank  v.  Suffolk  Bank,  27 
Vt.  605;  Chatfield  v.  Wilson,  supra. 

The  ground  that  the  defendants  are  not  tak- 
ing the  gas  for  any  useful  purpose  is  not  auf- 
Hcient  to  support  this  injunction. 

Mahan  v.  Brown  and  Phelps  v.  Nowlen^ 
supra;  Auburn  <t  C,  PI,  Road  Go,  v.  Douglass, 
9  N.  Y.  444;  Chatfield  v.  Wilson  and  Fratier 
V.  Brown,  supra;  Haldeman  v.  Bruekhart,  45 
Pa.  614,  84  Am.  Dec.  511. 

Allowing  the  gas  which  they  have  rightfully 
taken  from  their  own  land  to  escape  into  the 
air,  does  not  render  the  act  wrongful. 

Pickard  v.  Collins,  23  Barb.  44  4. 

Natural  gas  from  its  '^fugitive  and  wander- 
ing existence"  belongs  to  the  owner  of  the  land 
only  while  it  is  in  bis  land  and  when  subject 
to  his  control,  or  within  his  grasp;  but  when 
it  escapes  and  goea  into  other  land  or  comet 
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under  another's  coutrol,  the  title  to  the  former 
owDer  is  gone. 

Westmoreland  <fe C,  Nat  Oas  Co,  v.  DeWiti, 
Mupra;  Brown  v.  Vandergrift,  80  Pa.  147. 

MestT$,  Roarer  Sherman  and  Samuel 
Grumbine*  lor  appellees: 

To  absolve  one  from  liability  for  injuries  to 
others  resulting  from  the  use  of  his  property, 
the  use  must  be  proper,  ordinary,  and  natural, 
and  the  damage  must  be  unayoidable,  that  is, 
resulting  solely  from  the  lawful  use  of  one's 
own. 

CoUiM  Y,  Chartien  VaUey  Qas  C0.6L.K 
A.  280,  131  Pa.  148;  Pennsylvania  Coal  Co.  ▼. 
Sanderson,  118  Pa.  126,  57  Am.  Rep.  445. 

Tf  the  property  is  land,  and  it  contains  a 
Taluable  though  volatile  product  useful  to  man, 
and  of  commercial  value,  and  in  every  day 
and  general  use  for  the  comfort,  convenience, 
and  profit  of  mankind,  it  could  not  be  called 
an  ordinary  and  natural  use  of  it  to  prevent 
men  from  using  it,  to  destroy  its  commercial 
▼alue  and  to  deprive  mankind  of  its  comfort, 
convenience,  and  profit. 

Williams.  c7.,  delivered  the  opinion  of 
the  court : 

The  learned  judge  of  the  court  below  was 
quite  right  in  saying  that  the  questions  raised 
in  this  case  **are  of  great  importance  and 
delicacy,  and  have  never  been  determined  in 
any  court."  The  production  of  oil  and  gas 
in  this  state  has  lurnished  many  questions 
"of  great  importance  and  delicacy"  that  were 
new,  and  required  to  be  considered  and  de- 
termined upon  facts  that  were  never  dreamed 
of  by  the  sages  of  the  common  law.  In  the 
treatment  of  this  case  it  is  a  matter  of  first 
importance  to  get  a  clear  apprehension  of  the 
facts  on  which  the  questions  are  raised. 
There  are  two  plaintiffs  who  join  in  the  bill, 
whose  interests,  while  like  in  kind,  are 
nevertheless  several  and  distinct.  There  are 
several  defendants,  but  their  interests  appear 
to  be  joint.  The  two  plaintiffs  hold  separate 
leases  on  parts  of  tracts  in  Warren  and  Foster 
counties,  T^os.  5,202,  5,203,  5,207,  and  5.209, 
aggregating  about  2, 200  acres.    The  ^as  com- 

Sany  oegan  drilling  on  its  leases  in  1887. 
[ague  began  in  1888.  Each  has  a  gas  well 
or  wells  furnishing  gas  In  sufficient  volume 
to  enable  the  owner  to  utilize  it  by  transpor- 
tation to  and  sale  in  towns  in  the  vicinity. 
The  defendants  are  owners  and  lessees  of  part 
of  tract  No.  5,207,  which  adjoins  the  lands 
of  the  gas  company,  and  is  not  far  from  the 
lands  of  Hague.  In  1890  they  drilled  a  well 
on  their  tract,  and  obtained  gas  in  consider- 
able volume,  but  not  sufficient  to  enable  them 
to  ut i  1  i ze  i  t  by  transportation  and  sale.  They 
have  therefore  allowed  it  to  escape  into  the 
open  air.  The  plaintiffs  allege  that  the 
"geological  formation  in  that  locality"  is 
such  that  the  gas- bearing  sand  rock  underly- 
ing all  these  tracts  and  forming  the  common 
reservoir  or  deposit  from  which  the  gas  is 
obtained  "is  subject  to  drainage  bv  the  drill- 
ing of  wells  on  any  part  thereof."  For  this 
reason  they  assert  that  "  the  flow  of  gas  from 
the  said  well  of  defendants  is  so  great  that 
it  will,  if  allowed  to  go  to  waste,  seriously 
and  irreparably  injure  the  wells  of  the  plain- 
tiffs by  drainage  from  the  lands  adjoining 
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and  near  to  said  defendants'  wells.    To  pre- 
vent this  they  state  that  they  entered  on  th» 
defendants'  land,  and  at  a  cost  of  about  $300 
shut  in  the  gas  and  closed  the  well.     The 
defendants  then  threatened  to  remove  the  cap> 
or  plug  and  permit  the  gas  to  escape  again 
into  the  air.     Upon  these  facts  the  plaintiffa 
asked  the  court  below  to  enjoin  the  defend- 
ants from  removing  the  cap  or  plug  from  the 
casing  or  tubing  in  the  well,  and  from  "per- 
mitting the  gas  therefrom  to  flow  into  the 
air,  or  otherwise  go  to  waste."    The  injunc- 
tion was  granted,  and  from  that  decree  this 
appeal  was  taken.     The  affidavits  show  that 
the  defendants  drilled  their  well  in  1890,  at. 
the  suggestion  and  request  of  the  gas  com- 
pany, and  that  negotiations  for  its  purchase 
by  the  gas  company  have  been  conducted  at 
some  length,  but  without  resulting  in  a  bar- 
gain.   This  fact — that  the  well  in  controversy 
had  been  drilled  at  considerable  cost  by  the 
defendants,  at  the  request  of  the  gas  com- 
pany— the  learned  judge  rightly  regarded  aa 
a  significant  one.    In  tiie  opinion  filed  by 
him,  which  is  an  able  one,  he  says  that  this 
fact  "might  defeat  this  application  so  far  aa 
the  gas  company  is  concerned;*'  but  he  re- 
garded it  as  of  no  consequence  so  far  as  the 
other  plaintiff  was  concerned,   for  he  im- 
mediately added:    "But,  as  it  cannot  affect 
the  plaintiff  Hague,  it  is  not  necessary  to 
consider  it  at  this  time."    He  then  proceeds 
to  state  and  consider  the  question  on  which 
his  decree  was  based,  upon  a  state  of  facta 
such  as  might  arise    where  an  adjoining 
owner  was  guilty  of  malice  or  negligence  in 
the  conduct  of  operations  on  his  land  result- 
ing naturally  in  injury   to  his  neighbor. 
But  is  this  conclusion  of  the  learned  judge 
that  Hague  stood  on  higher  ground  than  the 
gas  company  a  correct  one?    The  acts  com- 
plained of  were  the  drilling  of  the  well  in 
1890,  when  the  wells  of  both  the  plaintiffs 
were  in  full  operation,  and  the  subsequent 
failure  to  utilize  or  shut  in  the  gas.    The 
drilling  of  the  well  was  accounted  for,  and 
the  suggestion  of  tnalice  or  negligence  there- 
in negatived  by  proof  that  it  was  done  at  the 
instance  of  the  gas  company.    This  company 
had  a  considerable  gas  plant,  and  was  en- 
gaged in  the  supply  of  gas  to  its  customei^ 
for  fuel.     It  was  interested  in  the  develop- 
ment of  the  region,  and  evidently  expected 
to  buy  the  defendants'  well  if  it  was  of  suffi- 
cient size  to  be  capable  of  utilization.     The 
defendants  and  the  gas  company  could  not 
agree  upon  the  price  of  the  well  after  it  was 
drilled,  but  the  fact  that  it  was  drilled  at 
the  request  of  the  company,  and  not  of  the 
mere  motion  of  the  defendants,  was  an  answer 
to  any  allegation  of  malice  or  negligence  on 
the  part  of  Hague  as  well  as  on  the  part  of 
the  company,  since  it  accounted  for  the  act 
of  drilling  by  assigning  a  motive  therefor, 
both  lawful  and  neighborly.     It  will  not  do 
to  say  that  an  act  thus  accounted  for  as  to 
one  plaintiff  may  be  assumed  to  be  the  result 
of  malice  or  negligence  as  to  the  other,  in 
the  absence  of  prooi  to  sustain  the  assertion. 
These  plaintiffs  stand  on  common  ground. 
Neither  of  them  can  complain  of  the  defend- 
ants for  the  act  of  drilling  the  well  on  their 
land  on  any  other  ground  than  the  existence 
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of  malice  or  Degligenoe.  When  the  act  is 
accounted  for  in  such  a  manner  as  to  show 
that  it  was  not  done  with  malice,  or  in  neg- 
ligenoe,  but  in  good  faith,  as  an  act  of  own- 
ership, and  at  th&  solicitation  of  the  gas  com- 
paoy.  the  character  of  the  act  is  established, 
and  as  a  basis  of  relief  it  falls  out  of  the 
case.  What  have  we  then?  Three  landown- 
ers owning  considerable  holdings  in  the  same 
basin,  or  overljring  the  same  gas- bearing  sand 
rock,  eacli  bavin e  an  open  gas  well  or  wells 
on  his  land,  drilled  without  malice  or  negli- 
gence, in  a  lawful  manner,  and  for  a  lawful 
purpose.  Two  of  these  owners  have  been 
able  to  utilize  the  gas  from  their  respective 
lands  and  find  a  market  for  it.  One  of  them 
has  not  been  to  fortunate.  He  has  gas  from 
his  well,  but  up  to  the  time  of  the  tiling  of 
tills  bill  he  has  not  been  able  to  utilize  or 
dispose  of  it,  and  his  gas  has  gone  to  waste 
for  that  reason.  His  more  fortunate  neigh- 
bors come  into  a  court  of  equity,  and  ask 
that  he  shall  not  be  permitted  to  let  his  gas 
run,  because,  while  this  gas  is  his  own,  un- 
dprlying  his  tract,  and  finding  its  way  to  the 
surface  through  his  well,  it  has  a  tendency 
to  drain  the  sand  rock,  and  so  to  reduce  ul- 
timately the  flow  of  gas  from  their  wells. 
This  would  be  equally  tnie  if  the  defendants 
were  able  to  utilize  their  ^as ;  yet  it  is  con- 
ceded that  in  that  case  their  right  to  the  gas 
from  their  well  would  be  as  incontestable  as 
the  right  of  the  plaintiffs  to  use  the  gas  from 
theirs.  How  is  that  ri^ht  lost?  By  their 
inability  to  find  a  purchaser?  If  they  can 
find  a  purchaser,  or  turn  the  gas  to  any  use- 
ful purpose,  their  right  to  the  ffas  that  flows 
from  their  well  is  conceded.  If  they  cannot, 
their  right  is  denied.  Their  well  must  be 
shut  in,  while  their  successful  neighbors 
drain  the  entire  basin  through  their  open 
wells,  and  receive  pay  for  the  gas.  This  is 
a  proposition  to  limit  the  power  of  the  owner 
over  his  own  by  the  use  he  is  able  to  make 
of  it.  If  he  can  sell  his  gas  or  his  oil,  or 
turn  it  to  some  practical  purpose,  his  power 
orer  it  as  owner  is  unabridged.  If  he  can- 
not find  a  purchaser,  or  a  practical  purpose  to 
which  to  apply  his  vield  of  gas  or  oil,  then 
his  power  as  owner  is  gone.  This  would  be 
&n  adaptation  to  actual  business  of  the  spirit- 
ual truth  that  **  to  him  that  hath  shall  be  giv- 
en ;  bat  from  him  that  hath  not  shall  be  taken 
Away,  even  that  which  he  seemeth  to  have. " 
Does  the  maxim,  **sic  utere  too  ut  alienum 
flon  ladcu,'*  require  us  to  grant  the  relief 
sought  in  this  case?  If  in  burning  the  gas 
from  their  well  the  defendants  should  direct 
the  jet  towards  the  plaintiffs'  buildings  or 
timber,  or  should  leave  it  uncontrolled,  so 
that  the  wind  might  drive  it  against  or 
towards  the  plaintiffs'  property  so  as  to  in- 
jure or  endanger  it,  a  case  would  be  presented 
in  which  the  maxim  would  be  applicable, 
and  we  should  take  pleasure  in  enforcing  it. 
If  the  defendants'  well  produced  nothing, 
wd  they  were  leaving  It  without  plugging, 
K>  that  the  water  might  find  its  way  into  the 
»nd  rock,  to  the  injury  of  others,  we  could 
punish  them  under  the  statute  which  pre- 
Kribes  the  manner  of  plugging  an  unpro- 
ductive well,  and  makes  it  obligatory  on  the 
owner  to  adopt  it  But  we  have  a  well 
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drilled  for  a  lawful  purpose.  In  a  lawful 
manner,  and  actually  producing  gas,  which 
is  not  directed  towards  the  property  of  an- 
other, or  so  consumed  as  to  affect  the  build* 
ings,  timber,  or  crops  of  any  adjoining 
owner.  It  is  therefore  not  the  use  of  the  gas 
of  which  the  plaintiffs  complain.  It  is  the 
production  of  it  when  the  owner  cannot  sell 
It  or  turn  it  to  any  practical  purpose.  Now, 
it  is  doubtless  true  that  the  public  has  a  suf- 
ficient interest  in  the  preservation  of  oil  and 
gas  from  waste  to  justify  legislation  upon 
this  subject.  Something  has  been  done  in 
this  direction  already  by  the  acts  regulating 
the  plugging  of  abandoned  wells,  but  it  is 
not  the  public  interest  that  is  involved  in 
this  litigation.    It  is  the  interest  of  an  ad- 

ioining  owner  who  seeks  to  appropriate  to 
limself  so  much  of  his  neighbor's  gas  as  he 
cannot  turn  into  money  or  use  for  some  prac- 
tical business  purpose,  and  he  asks  a  court 
of  equity  to  hold  his  neighbor's  hands  by  an 
injunction  until  this  appropriation  is  ac- 
complished. We  cannot  find  any  rule  of  law 
or  aoy  principle  of  equity  on  wnich  such  an 
ini  unction  can  rest.  The  scope  of  the  golden 
rule  may  be  sufficiently  ample  to  cover  this 
case,  and  it  may  be  that  it  would  require  an 
owner  to  surrender  to  his  neighbor  so  much 
of  his  own  property  as  he  could  not  turn  to 
his  own  advantage,  if  his  neighbor  was  so 
situated  that  he  could  profit  by  it.  Assum- 
ing this  to  be  so,  the  moral  obligation  so 
arising  is  not  enforceable  by  civil  process. 
The  owner  of  timber  may  pile  it  in  heaps, 
and  burn  it,  as  was  done  in  the  early  settle- 
ment of  the  country,  notwithstanding  the 
fact  that  his  neighbor  has  a  sawmill  and  all 
the  facilities  for  preparing  the  sawed  lumber 
for  market  and  converting  it  Into  money. 
The  power  of  the  owner  or  the  timber  over 
it  is  neither  greater  nor  less  because  of  his 
neighbor's  readiness  and  ability  to  market 
it.  An  owner  of  land  may  have  a  deposit 
of  coal  under  some  portion  of  it  so  small  in 
extent,  or  with  such  an  inclination,  as  to 
make  it  impossible  for  him  to  mine  through 
his  own  tract  without  a  greater  cost  to  him 
than  the  value  of  the  mined  coal  when 
brought  to  the  surface.  His  neighbor  may 
have  an  open  mine  that  reaches  it,  and 
through  which  it  could  be  brought  at  a  fair 
profit.  These  circumstances  do  not  affect  the 
title  of  the  owner  of  the  coal,  or  confer  any 
right  on  the  adjoining  mine  owner;  but  it 
is  said  that  the  oil  and  gas  are  unlike  the 
solid  minerals,  since  they  may  move  through 
the  interstitial  spaces  or  crevices  in  the  sand 
rocks  in  search  of  an  opening  through  which 
they  may  escape  from  the  pressure  to  which 
they  are  subject.  This  is  probably  true.  It 
is  one  of  the  contingencies  to  which  this  spe- 
cies of  property  is  subject.  But  the  owner 
of  the  surface  is  an  owner  downward  to  the 
center,  until  the  underlying  strata  have  been 
severed  from  the  surface  by  sale.  What  is 
found  within  the  boundaries  of  his  tract  be- 
longs to  him  according  to  its  nature.  The 
air  and  the  water  he  may  use.  The  coal  and 
iron  or  other  solid  minerals  he  may  mine  and 
carry  awav.  The  oil  and  ^as  he  may  bring 
to  the  surface  and  sell  in  like  manner  to  be 
carried  away  and  consumed.     His  dominion 
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is,  upon  general  principles,  as  absolute  over 
the  fluid  as  the  solid  minerals.  It  is  exer- 
cised in  the  same  manner,  and  with  the  same 
results.  He  cannot  estimate  the  quantity  In 
place  of  gas  or  oil,  as  he  might  of  the  solid 
minerals.  He  cannot  prevent  its  movement 
away  from  him,  towards  an  outlet  on  some 
other  person's  land,  which  may  be  more  or 
less  rapid,  depending  on  the  dip  of  the  rock 
or  the  coarseness  of  the  sand  composing  it ; 
but  so  long  as  he  can  reach  it  .and  brinff  it 
to  the  surface  it  is  his  absolutely,  to  sell,  to 
use,  to  give  away,  or  to  squander,  as  in  the 
case  of  his  other  property.  In  the  disposi- 
tion he  may  make  of  it  he  is  subject  to  two 
limitations :  he  must  not  disregard  his  obli- 


gations to  the  public,  he  must  not  disregaitl 
his  neighbor's  rights.  If  he  uses  his  product 
in  such  a  manner  as  to  violate  any  j^\e  of 
public  policv  or  any  positive  provision  of 
the  written  law,  he  brines  himself  within 
the  reach  of  the  courts.  If  che  use  he  makes 
of  his  own,  or  its  waste,  is  injurious  to  the 
property  or  the  health  of  others,  such  use  or 
waste  may  be  restrained,  or  damages  recov- 
ered therefor;  but,  subject  to  these  limita- 
tions, his  power  as  an  owner  is  absolute,  un- 
til the  legislature  shall,  in  the  interest  of 
the  public  as  consumers,  restrict  and  regulate 
it  by  statute. 

Ine  decree  of  ths  court  below  is  reversed,  and 
the  injunction  is  dissolved. 
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Annie  COMITIS 

V, 

W.  S.  PARKERSON  ei  al. 
(56  Fed.  Hep.  566.) 

1.  Ilzpatriation  must  he  effected  by  removal 

from  the  country. 

2.  The  relation  of  husband  and  wife  is 

not  inconsistent  with  one  beinff  a  oltixen  and  the 
other  an  alien. 

3.  In  the  absence  of  any  act  of  cong^ress 

autborizlDff  it,  there  can  be  no  implied  renuncia- 

SOtb.— E#ect  of  marriage  on  wife'*8  titatus  as  an 

alien. 

This  question  is  one  which  has  not  been  defi- 
nitely solved,  and  the  contrariety  of  opinion  upon 
It  shows  it  to  be  difficult  of  solution.  The  doubt 
arises  as  to  what  effect  should  be  given  to  modem 
statutes  on  naturalization  and  expatriation. 

The  ancient  doctrine, 

'  At  the  time  when  the  existence  of  a  ri^ht  of 
voluntary  expatriation  was  not  recofirnlzed  and 
there  was  little  if  any  provision  for  naturalization 
the  question  was  comparatively  simple  and  the 
decisions  are  uniform. 

The  old  doctrine  was  that  an  alien  is  not  entitled 
to  dower.  Bacon,  Abr.  Alien^  c,  Doioer,  a;  Comyos, 
Blr.  Alien^  chap.  1,  Doioer,  a,  2;  Co.  Litt.  81  b; 
t  Bl.  Com.  131. 

'  But  by  Statute  8  Hen.  V.,  the  alien  wife  might 
have  dower  if  married  by  license  of  the  king. 

In  accordance  with  that  doctrine  it  was  held 
that  an  alien  widow  of  a  subject  is  not  endowable. 
Priest  v.  Cummlngs,  16  Wend.  617;  Greer  v.  Sank- 
Bton,  26  How.  Pr.  471;  Du  Bouchet  v.  Award  of 
Commission,  2  Knapp,  P.  C.  864. 

So  an  alien  widow  of  a  natural  bom  citizen  can- 
not be  endowed.    Mick  v.  Mick,  10  Wend.  880. 

And  naturalization  of  the  husband  does  not  re- 
move the  disability  of  the  alien  wife  to  be  en- 
dowed. Sutllff  V.  Forgey,  1  Cow.  89;  Delancy  v. 
Seymour,  5  Cow.  715:  Connolly  v.  Smith,  21  Wend. 
69;  Currin  v.  Finn,  8  Denio,  229. 

So  an  alien  wife  does  not  become  a  naturalized 
citizen  by  the  naturalization  of  her  husband. 
White  V.  White,  2  Met.  (Ky.)  185. 

In  KeUy  v.  Harrison,  2  Johns.  Cas.  29,  1  Am. 
Dec.  164,  it  was  held  that  a  wife  who  remained  in 
Ireland  when  her  husband  came  to  America  and 
who  was  separated  from  him  for  nearly  thirty 
years  could  not  claim  dower  in  his  estate,  he  hav- 
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tlon    of  citizenship  by  an  American 
marrying  an  aUen. 

4.  A  woman  citlsen  of  the  United  8tn.tee 
f  who  neyer  intends  to  leave  tlie  coiin- 
try,  and  never,  in  ffeet*  does  leave  it* 
does  not  become  expatriated  and  be- 
come an  alien  by  marriage  with  a  subleot  of 
Italy,  who,  previous  to  his  marriage  has  settled 
in  the  United  States  without  Intent  to  return  to 
Itah',  but  who  has  never  taken  any  steps  toward 
naturalization. 

(June  17, 1883.) 

ing  become  an  American  dtizen,  since  there  was 
evidence  of  a  permanent  separation,  under  which 
circumstances  the  citizenship  of  the  wife  did  not 
follow  that  of  the  husband. 

And  the  converse  was  also  held  that  neither  the 
marriage  of  a  woman  native  bom  to  an  alien  nor 
her  residence  in  a  foreign  country  constitutes  her 
an  alien.   Beck  v.  McGillis,  9  Barb.  35. 

So  the  marriage  with  an  alien  whether  friend  or 
enemy  produces  no  dissolution  cf  the  native  al- 
legiance of  the  wife.  It  may  change  her  civil 
rights,  but  it  does  not  affect  her  political  rights  or 
privileges.  The  general  doctrine  is  that  no  person 
can  by  any  act  of  his  own,  without  the  consent  of 
the  government,  put  off  his  allegiance  and  become 
an  alien.  Shanks  v.  Dupont,  28  U.  8. 8  Pet^  242, 7 
L.  ed.68S. 

But  it  was  held  in  that  case  that  if  she  departed 
with  her  husband  from  our  territory  at  the  close 
of  the  war,  her  future  allegiance  was  fixed  by  the 
treaty  of  peace  to  the  British  crown. 

It  was  held  that  if  the  woman  goes  to  a  foreign 
country  with  her  husband  and  remains  there  for 
ten  years  after  his  death,  and  expreases  the  inten- 
tion of  remaining  there  indefinitely,  it  will  be  pro- 
sumed,  in  the  absence  of  evidence  to  the  contrary, 
that  she  took  the  necessary  steps  to  become  a  citi- 
zen there.    Alsberry  v.  Hawkins,  9  Bana,  177. 

But  a  wife  who,  in  duty  bound,  has  shared  thp 
lot  of  her  husband  and  abides  by  his  choice  during? 
coverture,  ought  to  be  allowed  at  its  termination 
to  have  the  privilege  of  electing  for  herself,  and  of 
fizinir  not  only  her  future  but  her  past  character. 
Her  acquiescence  in  his  choice,  however  willing, 
ought  npt  to  be  considered  as  her  own  free  inde- 
pendent act,  but  is  the  effect  of  that  dependence 
and  constraint  which  by  Jaw,  as  well  as  by  nature, 
belong  to  her  condition.  If,  therefore,  after  the 
husband^s  death  she  returns  to  her  native  county 
and  resumes  her  residenoe  and  eitJaenship  there,  tt 


See  also  42  L.  R.  A.  809. 
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PLUA.  to  the  Joiisdictloii  of  the  court  over 
SD  action  brought  to  recover  damas^es  for 
the  all^;ed  wrongful  death  of  plain  tin's  hus- 
hand.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Menrs,  E.  A.  O'Snllivan*  City  Attv,,  for 
defendant  City  of  New  Orleans,  and  a.  C. 
Hiller  and  dliArlefl  F.  Back  for  defend- 
ants Parkeraon  et  al.,  in  support  of  the  plea. 

Mr.  JoHn  Q*  Flynn  for  plaintiff,  contra. 

Billing^*  Dtstrid  Judge,  delivered  the  fol- 
lowing opinion : 

This  caae  is  submitted  on  a  plea  to  the 
jurisdiction  of  the  court.  The  defendants 
tre  citizens  of  Louisiana.  The  question  is 
whether  the  plaintiff  is  an  alien.  The  ad- 
mitted facts  are  these :  The  plaintiff  was  a 
native  born  citizen  of  the  stale  of  Louisiana. 
Oo  the  30th  day  of  July,  in  the  year  1881,  in 
Louisiana,  she  intermarried  with  Loretto 
Gomitis,  who  was  a  native  born  subject  of  the 
kingdom  of  Italy,  and  had  several  years  pre- 
vious to  that  time  immigrated  from  Italy, 
and  established  his  residence  in  New  Orleans, 
where  he  engaged  in  business,  and  where  he, 
up  to  the  tiaie  of  his  marriage,  and  he  and 
his  wife,  after  his  marriage,  continued  to  re- 
side, it  bein^  at^  all  times  after  his  coming  to 
Louisiana  his  purpose  not  to  return  to  Ital^jr 
to  reside,  but  to  continue  toreside  in  Louisi- 
ana. After  bis  death  his  wife  continued  to 
reside  in  Louisiana,  and  at  no  time  had  she 
the  purpose  to  remove  to  Italy.  The  ques- 
tion may  be  generalized  thus :  Does  a  woman 
who  was  a  citizen  of  the  United  States,  who 


never  intended  to  leave  it,  and  never  did 
leave  it,  become  expatriated  and  become  an 
alien  by  marriage  with  a  man  who  had  been 
a  subject  of  Italy,  but  who,  previous  to  his 
marriage,  had  settled  in  Louisiana,  and  had 
forever  severed  himself  from  Italy? 

The  arguments  on  both  sides  have  conceded 
(what  could  hardly  be  denied)  that  the  tie 
which  binds  together  a  government  and  its 
subjects  or  citizens,  and  which  creates  the  re- 
ciprocal obligations  of  protection  and  obedi- 
ence, can  be  dissolved  only  in  such  a  mode  as 
has  the  assent  of  both  parties ;  that,  so  far  as 
concerns  the  government,  this  assent  must  be 
expressly  made,  or  must  be  inferred  from  the 
fundamental  or  statutory  provisions  by  which 
the  action  of  the  government  involvea  is  reg- 
ulated. A  change  of  the  allegiance  due  to 
the  United  States,  a  throwing  of  it  off  on  the 
part  of  a  citizen,  involves  on  the  part  of  the 
government  an  acquiescence  from  that  de- 
partment of  government  which,  according  to 
its  constitution,  must  acquiesce  in  it;  and, 
on  the  part  of  the  citizen,  the  manifestation 
of  the  purpose  to  expatriate  himself  by  some 
unequivocal  act,  which  must  also  be  recog- 
nized by  the  government  to  be  adequate  for 
that  purpose. 

I  shall  consider  the  question  in  two  as- 
pects: Pirst,  has  the  government  of  the 
United  States  in  any  way  authorized  or  sanc- 
tioned the  withdrawal  of  the  plaintiff's  al- 
legiance to  itself?  and,  secondly,  do  the  facts 
of  the  case  show  a  purpose  on  the  part  of  the 
plaintiff  to  withdraw  and  transfer  her  al* 
legiance? 


ihould  be  assumed  that  she  merely  submitted  ber- 
idf  temporarily  to  the  domala  of  the  forelflrn 
eountry,  without  havinff  reDOunoed  her  native  al- 
iefiance,  that  she  never  became  an  alien,  and  that 
ber  property  rifirhts  remain  as  thousrh  she  had 
never  been  out  of  her  native  country.  Moore  v. 
TIsdale,  6  R  Hon.  8G& 

The  dodrine  tinee  the  enaetment  of  modem  etatutee. 

lo  1865  the  United  States  adopted  a  law  making 
the  natumlization  of  the  husband  Soonfer  citizen- 
ship OQ  the  wife. 

And  the  United  States  Bevised  Statutes,  0  1999, 
ffi?e8  the  ris'ht  of  expatriation. 

Both  Bnirland  and  France  have  statutes  similar 
to  that  of  the  United  States,  making  an  hllen  wom- 
an «bo  marries  one  of  their  subjects  herself  a 
subject.  7  ft  8  Vict.  chap.  66;  French  Civil  Code, 
tn.  12.  And  each  country  also  recofirnizee  the 
ijffbt  of  expatriation. 

Opinion  is  not  uniform  as  to  the  effect  to  be  irlven 
to  this  legislation.  The  opinion  in  COMins  v.  Park- 
raaoN,  sbowB  the  diverse  opinions  which  the  at- 
toraejv-reneral  of  the  United  States  have  held. 

The  opinions  of  law  writers  appear  to  be  no 
more  anlform. 

Morse  (Citixenship,  •  96)  quotes  Galvo  (Deresoho 
Ibtemacional,  vol.  1,  p.  288)  to  the  effect  that  the 
Darriaire  of  a  woman  with  a  foreigner  will  change 
ber  nationality  according  to  the  legislation  of 
nearly  all  the  nations  of  Burope  and  America. 
Ajnin  (I  lOli  he  quotes  Demangeat  (Condition 
(^▼ile  des  Astrangers  en  France)  that  the  act  of 
nunring  an  alien  is  a  voluntary  act  of  the  woman 
vbicfa  brinm  about  the  change  of  nationality, 
^t  be  subsequently  (B  IQB)  quotes  Demangeat 
I>eDelvtttcourt,  de  Duranton,  de  Demante  and  de 
▼ftlette  as  insisting  that  the  national  character  of 
the  woman  is  not  necessarily  and  without  her  con- 


sent  changed  abeolutely  as  an  unavoidable  incident 
of  marriage. 

Lord  Chief  Justice  Cockbnm  In  his  work  on 
Nationality  (p.  216;  adopts  the  view  that  the  nation- 
ality of  a  married  woman  should  always  follow 
that  of  the  husband,  whether  original  or  acquired* 

Field  in  his  Outlines  of  an  International  Cods 
(sec.  269)  says:  **The  marriage  of  a  woman  in  ber  own 
country  with  a  foreigner  domiciled  therein  should 
certainly  not  denationalize  her.'*  But(Bec.260:»  '^If 
before  or  after  her  marriage  the  domicil  of  the 
woman  is  permanently  removed  from  the  territory 
of  the  nation  to  which  she  previously  belonged, 
she  acquires  by  such  marriage  and  removal  itha 
national  character  of  her  husband.** 

Morse  himself  says,  section  187,  the  original  citi* 
zenshlpor  nationality  of  a  woman  is  acquired  or 
lost  as  an  Incident  of  marriage. 

In  several  cases  before  theMixed  Commission  on 
British  and  American  claims,  provided  for  by  the 
treaty  of  Washington  of  May  8,  1871,  women  born 
within  the  United  States  and  always  domiciled 
there  were  allowed  standing  before  the  Commis- 
sion as  British  subjects.  Report  of  Her  MaJesty^s 
Agent  on  the  Mixed  Commission  of  British  and 
American  Claims*  pp.  887-8il. 

The  Commission  on  Mexican  and  American 
Claims  under  Treaty  of  July  4.  1868,  held  that  a 
married  woman  by  the  mere  fact  of  marriaire  in- 
vests herself  with  the  riationality  of  her  husband* 
without  tbo  necessity  of  any  more  manifest  ex- 
pression of  her  wish.  Martinis  Case,  Rodrlguea 
Ulstory,  page  26. 

Although  one  of  the  opinions  of  the  Commission 
elsewhere  stated  that  marriage  to  a  foreigner  does 
not  necessarily  deprive  the  wife  of  the  national 
charact  ?r  of  origin.  Case  of  Mary  Dlencourt-,  No. 
2^)5,  be  lore  United  States  and  Mexican  Claims 
Commission,  Washington,  D.  C 
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First,  as  to  any  authority  or  sanction  of  the 
government  of  the  United  States.  There  can 
be  no  doubt  but  that  the  department  of  gov- 
ernment which,  in  the  distribution  of  author- 
ity under  the  constitution,  has  power  over  the 
subject  of  naturalization,  has  it  also  over  the 
subject  of  expatriation.  The  Constitution  is 
silent  on  the  subject  of  expatriation ;  but 
article  1,  $8,  par.  4,  provides  that  **  congress 
shall  have  power  to  establish  a  uniform  rule 
of  naturalization.  **  Where  the  Constitution 
is  thus  silent  as  to  who  can  denationalize, 
that  department  which  can  nationalize  must 
be  hela  to  have  authority  to  expatriate. 
Since  the  decision  of  Chirac  v.  Chirac,  15  U. 
S.  2  Wheat.  260,  2B9,  4  L.  ed.  234,  236,  that 
power  has  been  settled  to  be  vested  exclu- 
sively in  congress. 

Down  to  the  Act  of  July  27,  1868,  the 
question  of  right  of  expatriation  and  its  lim- 
itations had  been  considered  by  the  Supreme 
Court  of  the  United  States  in  the  following 
cases :  The  Santimma  Trinidad,  20  U.  S.  7 
"Wheat.  288,  5  L.  ed.  454 ;  Talbot  v.  Jansan, 
8  U.  S.  8  Dall.  133,  1  L.  ed.  640;  Inglis 
Y.  Sailors  Snug  Harbor  Trustees,  28  U.  S. 
8  Pet.  99,  7  L.  ed.  617 ;  and  &ianks  v.  Du- 
pont,  28  U.  S.  8  Pet.  242,  7  L.  ed.  666. 
There  is  also  an  able  exposition  of  the  sub- 
ject given  by  ChieJ  Justice  Ellsworth  in  his 
opinion  in  the  Case  oj  IsaaeWilHaTns,  1  Tuck- 
er, Bl.  Com.  pt.  1,  Append.  486,  cited  in 
Murray  v.  C/iarming  Betsy,  6  U.  S.  2  Cranch, 
82,  2  L.  ed.  214,  note.  The  law  established 
in  these  cases  is  thus  summarized  by  Chan- 
cellor Kent,  2  Com.  *49 :  **  The  better  opinion 
would  seem  to  be  that  a  citizen  cannot  re- 
nounce his  allegiance  to  the  United  States 
without  the  permission  of  government,  to  be 
declared  by  law :  and  that,  as  there  is  no  ex- 


isting legislative  regulation  on  the  case,  the 
rule  of  the  English  common  law  (perpetual 
allegiance)  remains  unaltered." 

This  doctrine  upon  the  mutter  of  expatria- 
tion was  declared  and  reiterated  and  inflex- 
iblv  maintained,  notwithstanding  congress 
had,  from  the  year  1802,  permitted  an  alien, 
in  being  naturalized  in  the  United  States,  to 
abjure  his  native  allegiance  without  any  re- 
lease of  it  from  his  former  sovereign.  The 
inconsistency  of  the  theory  of  perpetual  al- 
legiance with  the  admission  of  foreigners  to 
citizenship  by  requiring  them  simply  to  re- 
nounce for  themselves  all  preceding  alle- 
giance was  admitted  by  the  supreme  court  in 
Shanks  v.  Dupont,  supra,  and  by  Judge  Kent, 
but  it  was  tacitly  admitted  by  Soth  the  court 
and  the  commentator  that  no  power  could 
correct  the  inconsistency  or  deal  with  the 
subject  save  congress.  Congress,  on  the  27th 
of  July,  1868  (15  Stat,  at  L.  223),  passed 
the  act  entitled  **An  Act  Concerning  the 
Rights  of  American  Citizens  in  Foreij^n 
States."  It  is  to  be  observed  that  the  act  it- 
self, as  does  Its  title,  deals  only  with  the 
protection  of  aliens  by  birth  who  have  become 
citizens  b^  naturalization.  As  to  them,  it 
declares  it  to  be  the  determination  of  the 
United  States  to  accord  to  them,  when  in 
foreign  states,  the  same  protection  as  is  ac- 
corded to  native  bom  citizens  similarly  situ- 
ated. The  whole  scope  and  force  of  the  act, 
when  most  liberally  construed,  even  when  ex- 
panded bv  the  more  general  terms  of  the  pre- 
amble, declares  that  naturalized  citizens, 
having,  according  to  the  principles  of  our 
government,  the  same  rights  as  native  bom 
citizens,  shall  have  by  law  the  same  protec- 
tion abroad.  As  to  whether  allegiance  can 
be  acquired  or  lost  by  any  other  means  than 


The  uniform  dootrine  of  tbe  oourts  under  these 
statutes  seems  to  be  that  marriaqBre  of  an  alien 
woman  with  a  citizen  makes  her  a  citizen  regardless 
of  her  actual  domlcU. 

Under  the  Act  of  February  10, 1865,  the  citizenship 
of  the  buslMind  whenever  It  exists  confers  citizen- 
ship on  tbe  wife.  Kelly  v.  Owen,  74  U.  8.  7  WalL 
490,  19  L.  ed.  283;  United  States  v.  Kellar,  11  Bias. 
814;  People  v.  Newell,  88  Hun,  78;  Luhrs  v.  Elmer, 
80  N.  T.  171;  Leonard  v.  Grant,  6  Fed.  Bep.  11,  U 
Rep.  887, 6  Sawy.  603;  Gumm  v.  Hubbard,  97  Mo. 
811. 

A  woman  married  abroad  to  a  citizen  of  this 
country  becomes  herself  a  citizen,  altbougrh  she 
never  comes  here.    Halsey  v.  Beer,  62  Hun,  866. 

An  alien  whose  husband  becomes  naturallased 
thereby  herself  becomes  a  citizen,  altboufrh  she 
may  have  been  livin^^  at  a  distance  from  him  for 
yeara  and  never  comes  to  the  United  States  until 
af  rer  his  death.    Headman  v.  Rose,  63  Ga.  468. 

The  fact  that  the  woman  alwasrs  continued  to  re- 
Bide  abroad  is  of  no  consequence  under  the  act  of 
Gon£rre<as.    Kane  v.  McCarthy,  63  N.  C.  299. 

If  the  husband  Is  a  citizen,  the  wife  will  be  a  clti- 
sen.  Kniclcerbocker  L.  Ins.  Oo.  v.  Gorbach,  70 
Pa,  160. 

The  citizenship  of  the  woman  will  not  be  pre- 
vented, under  the  act  of  congress,  by  the  facts  that 
her  husband  was  naturalized  after  the  marriage, 
that  she  had  not  resided  In  this  country  for  five 
years,  and  was  under  twenty-one  yean  of  age. 
Rcnner  v.  MuUer,  Vt  Jones  &  8. 636. 

In  Burion  v.  Burton,  1  Keyes,  869,  Mullen,  J.,  held 
that  unaer  the  act  of  congress,  only  those  women 
become  oirizens  by  marriage  who  are  entitled  to 
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naturalization;  and  to  be  entitled  to  naturalization 
one  must  be  a  resident  In  this  country,  hence  an 
alien  wife,  who  has  never  resided  In  this  country* 
does  not  become  a  citizen  by  the  naturalizatiou  of 
her  husband.  But  tbe  majority  of  the  court  did 
not  agree  with  him.  and  it  was  held  that  the  nat- 
uralization of  the  husband  naturalized  the  wife* 
although  she  had  never  been  in  this  country. 

An  alien  woman  who  has  married  a  subject  la  no 
longer  entitled  to  the' statutory  privileges  of  an  al- 
ien.   Beg.  V.  Manning,  2  Oar.  &  K.  888. 

When  theoontlnirency  of  a  citizen  woman  mar- 
rying an  alien  domiciled  here  is  viewed  in  the  light 
of  the  above  legislation,  and  of  the  probable  course 
which  foreign  courts  would  take  In  reference  to 
her  citizenship  as  Judged  from  the  decisions  which 
courts  in  this  country  have  made  In  regard  to  wom- 
en marrying  citizens  of  tbe  country  and  remain- 
ing abroad  It  would  seem  that  she  should  be  treated 
as  an  alien. 

So  it  has  been  held  that  a  French  woman  who 
has  become  naturalized  under  the  statute  by  a 
marriage  with  an  American  citizen  will  again  be- 
come an  alien,  capable  of  suing  in  tbe  federal 
courts,  by  a  second  marriage  to  a  French  citizen 
residing  in  this  country.  Pequlgnot  v.  Detroit,  16 
Fed.  Bep.  211, 

But  it  has  also  been  held  that  the  citizenship  of  a 
foreign  bom  woman  who  has  become  an  American 
citizen  by  marrying  one  is  not  lost  by  the  death  of 
her  husband  and  her  subsequent  intermarrying 
with  an  alien  so  as  to  prevent  her  minor  children 
from  acquiring  the  ngnts  of  citizenship.  Kreitx 
V.  Behrensmeyer,  U6  111.  UL  H.  P.  F. 
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€tatutory  naturalization  is  left  by  congress 
io  precisely  the  same  situation  as  it  was  be- 
fore the  passage  of  this  act.  During  the  year 
1868,  and  since,  five  treaties  have  been  en- 
tered into  between  the  United  States  and 
foreign  governments  based  npon  this  statute, 
in  which  the  ri^ht  of  expatriation  is  dealt 
with,  (which  will  be  referred  to  hereafter :) 
«nd  In  all  these  treaties  the  right  is  confined, 
«s  is  the  statute,  to  that  of  citizens  or  sub- 
jects of  our  country  who  have  become  citi- 
zens or  subjects  of  others  by  direct  statutory 
naturalization.  8o  that  with  reference  to  the 
^luestion  before  the  court  the  law  is  left  where 
it  was  previous  to  the  year  1868,  and  con- 
gress has  made  no  law  authorizing  any  im- 
plied renunciation  of  citizenship. 

I  think  the  conclusion  might  be  rested  here. 
But,  even  if  congress,  in  the  preamble  to  the 
Act  of  1868,  had  meant  to  declare  that  there 
might  be  expatriation  effected  in  connection 
with  other  means  than  by  naturalization 
abroad,  the  settled  doctrine  as  to  expatriation 
would  prevent  the  plaintiff  from  being  re- 
garded as  expatriated.  Expatriation  must  be 
effected  by  removal  from  the  country.  It  can- 
not be  deuied  that  whatever  right  of  expatria- 
tion congress  meant  to  declare  by  the  act  of 
1868  is  in  the  express  language  of  the  pre- 
amble based  entirely  upon  the  inborn  right 
to  seek  happiness  by  free  removal  from  one 
country  to  another.  It  could  not.  therefore, 
have  lieen  intended  by  congress  in  that  act 
that  citizens  should  expatriate  themselves, 
and  remain  permanently  within  the  country. 
The  right  is  limited  to  or  conditioned  upon 
actual  removal,  by  the  public  writers.  Puf- 
fendorf,  in  his  Law  of  Nations  (Book  8, 
chap.  11,  t$  2),  says:  ''But  now  the  usual 
way  by  which  subjection  ceases  is  when  a 
man  by  permission  of  his  own  commonwealth 
▼oluntarily  removes  into  another,  and  settles 
himself  and  his  effects  and  the  hopes  of  his 
fortune  there." 

And  again.  In  section  8,  he  says:  *'But 
then  it  must  be  observed  that  l^y  removing  in 
this  place  I  understand  the  departing  out  of 
the  dominions  and  territories  of  the  common- 
wealth, and  not  the  changing  its  authority, 
and  continuing  to  live  i^  its' dominions.'' 

Some  light  may  be  obtained  upon  the  sub- 
ject by  considering  the  laws  of  the  states  be- 
fore the  adoption  of  the  constitution.  All 
were  adverse  to  the  right  to  expatriate  save 
Virginia  and  Pennsylvania.  I  have  not  had 
access  to  the  act  of  Pennsylvania.  That  of 
Virginia  is  given  in  Talbot  ▼.  Janson,  8  U.  8. 
^  Dall.  186,  1  L.  ed.  641,  note.  The  words 
of  the  law  are  these :  **  Whensoever  any  citi- 
zen of  this  commonwealth,  shall,  by  deed  in 
writing,  under  his  hand  and  seal,  executed  in 
the  presence  of,  and  subscribed  by,  three 
witnesses,  and  by  them,  or  two  of  them, 
provcU  in  the  general  court,  any  district 
<ourt,  or  the  court  of  the  county  or  corpora- 
tion where  he  resides,  or  by  open  verbal  dec- 
laration made  in  either  of  the  said  courts,  to 
be  by  them  entered  of  record,  declare  that  he 
^Unquishes  the  character  of  a  citizen,  and 
*h:il]  depart  out  of  this  commonwealth,  such 
persons  shall,  from  the  time  of  his  departure, 
De  considered  as  having  exercised  his  right 
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of   expatriation,    and   shall   thenceforth  be 
deemed  no  citizen.  '* 

It  will  be  seen  from  this  statute  that  to 
effect  the  ex.patriation  the  citizens  must  make 
or  have  passed  in  a  court  of  record  a  public 
declaration  of  his  renunciation,  but  that, 
even  after  this  had  been  done  and  recorded, 
the  citizenship  ceased  not  until  from  the  time 
of  the  departure  from  the  commonwealth. 
Whenever  the  subject  has  been  referred  to  by 
the  United  States  Supreme  Court  the  same 
view  has  been  taken.  In  The  JSantisgima  Trin- 
idad, 20  U.  8.  7  Wheat.  283,  5  L.  ed.  454, 
Justice  Story,  at  page  848,  L.  ed.  470.  after  de- 
clining to  express  an  opinion  upon  the  gen- 
eral question  of  the  right  of  an  American 
citizen,  independently  of  the  authority  of  a 
legislative  act,  to  throw  off  his  allegiance  to 
his  native  country,  adds:  "It  is  perfectly 
clear  that  this  cannot  be  done  without  a  bona 
fide  change  of  domicil." 

The  syllabus  in  Talbot  y.  Janeon,  8  U.  8. 
8  Dall.  183,  1  L.  ed.  540,  as  prepared  by 
Juetice  Curtis  in  his  decisions  of  the  Supreme 
Court  (vol.  1,  p.  128),  states  the  doctrine  of 
that  case  upon  this  point  to  be :  "If  the  ri^ht 
of  expatriation  exists,  not  only  a  renunciation 
of  citizenship  of  the  United  States  but  actual 
removal  for  some  lawful  purpose  and  the  ac- 
quisition of  a  domicil  elsewhere  are  necessaiy 
to  effect  it." 

See  also  The  Do»  Hermanoa,  15  U.  8.  % 
Wheat.  76,  98,  4  L.  ed.  189,  194,  where  the 
court  says  that,  even  if  Mr.  Miller  had  been 
expatriated  by  his  resumption  of  domicil  in 
the  United  States,  he  became  a  "redintegrated 
citizen." 

To  the  same  effect  is  the  doctrine  of  the  five 
treaties  above  referred  to.  Those  treaties 
were :  A  treaty  with  the  North  German  Con- 
federacy (15  Stat,  at  L.  615)  ;  a  treaty  with 
Bavaria  (Id.  661)  ;  a  treaty  with  Wurtlem- 
berg  (16  Stat,  at  L.  735)  ;  with  Hesse,  (Id. 
743)  ;  and  Ecuador  (18  Stat,  at  L.  69). 
These  treaties,  as  has  been  remarked,  re- 
ciprocally give  effect  to  the  naturalization  of 
the  citizens  or  subjects  of  either  government 
in  the  country  of  the  other.  So  dependent  is 
this  recognition  of  change  of  allegiance  upon 
actual  change  of  country  that  in  each  treaty 
there  is  the  same  article  as  to  the  effect  to  be 
given  to  a  return  to  the  native  ( ountry  animo 
manendi.  For  instance,  in  the  treaty  with  the 
king  of  Prussia  (15  Stat,  at  L.  616),  article 
4 provides:  "If  an  American  naturalized  in 
North  Germany  renews  his  residence  in  the 
United  States,  without  the  intent  to  return 
to  North  Germany,  he  shall  be  held  to  have 
renouncMBd  his  naturalization  in  North  Ger- 
many." 

Alsberry  v.  Hawkins,  9  Dana,  177,  88  Am. 
Dec.  546,  is  one  of  the  few  American  cases 
which,  following  the  law  of  Virginia,  the 
parent  state  of  Kentucky,  maintains  the  right 
of  expatriation.  But  the  court  there  held 
that  expatriation  must  be  actual ;  there  must 
be  a  goin^  forth  from  the  country  allegiance 
to  which  is  surrendered. 

My  conclusion,  therefore,  is  that  from  the 
utterances  of  the  public  writers,  of  ilie  su- 
preme court,  and  the  provisions  of  the  trea- 
ties, even  if  congress  meant  to  imply  that  ex* 
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patriation  from  the  Uoited  States  might  be 
effected  by  means  other  than  naturalization  in 
a  foreign  country,  it  must  have  meant  that  it 
should  be  conditioned  upon  actual  departure 
from  tlie  country. 

It  does  not  anect  the  conclusion  that  the 
domicil  of  the  wife  viras  controlled  by  that 
of  the  husband.  Whether  decided  by  her  or 
by  one  whom  she  had  authorized  to  decide  for 
her,  the  fact  of  her  residence  here,  with  the 
purpose  on  the  part  of  her  husband  and  her- 
self to  remain  here  always,  is,  as  it  seems  to 
me,  both  upon  principle  and  authority,  an 
insuperable  obstacle  in  the  way  of  her  ceas- 
ing to  be  considered  a  citizen  of  the  United 
States.  Nor  does  it  seem  to  me  that  the  Act 
of  Congress  of  February  10,  1855  (10  Stat, 
at  L.  e04;  Rev.  Stat.  ^  1994),  which  pro- 
Tides  that  an  alien  woman  by  marriage  with 
a  citizen  shall  become  a  citizen,  authorizes 
any  inference  that  congress  meant  to  declare 
tiie  converse,  viz.,  Ujat  a  citizen  woman  by 
marriage  with  an  alien  should  become  an 
alien.  The  law  is  in  such  well-considered 
and  guarded  terms  as  to  forbid  any  extension 
of  it'by  implicatioa  The  public  policy  of 
the  United  States  on  the  subject  of  immigra- 
tion has  been  based  upon  its  interests.  A  con- 
tinent was  to  be  populated.  Vast  tracts  of 
land  were  to  be  settled  and  occupied  chiefly 
by  foreigners.  Therefore  congress  has  uni- 
formly encouraged  and  fostered  the  immigra- 
tion and  naturalization  of  foreigners  in  every 
proper  way.  Lynch  v.  Clarke,  1  Sandf.  Ch. 
657,  7  L.  ed.  469,  and  C7iief  Justice  Ells- 
worth's opininn  in  the  Caee  of  leaae  Williams, 
6  U.  S.  a  Cranch,  83,  2  L.  ed.  214,  note. 
Again,  congress  considered  the  investiture  of 
an  alien  with  the  rights  of  citizenship  as  an 
advantjige  in  the  reception  of  which  ac- 
quiescence might  be  presumed,  which  would 
be  far  from  true  as  to  the  loss  of  those  rights 
by  a  citizen.  The  relation  of  husband  and 
wife  was  dealt  with  by  congress  only  in  the 
furtherance  of  this  public  policy  of  the  na- 
tion, and  the  statute  was  not  intended  as  a 
general  enactment  upon  the  consequences  of 
marriage  between  people  of  different  nation- 
alities. Therefore,  as  it  seems  to  me,  if  in- 
ference is  to  be  resorted  to  upon  the  subject, 
the  motive  on  the  part  of  congress  for  mak- 
ing an  alien  woman  a  citizen  by  her  marriai^e 
with  a  citizen  would  have  been  the  very  rea- 
son for  its  not  intending  the  converse, — that 
a  citizen  woman  by  marrying  an  alien  should 
become  an  alien. 

The  relation  of  husband  and  wife  is  not  in- 
consistent with  one  being  a  citizen  and  the 
other  being  an  alien.  In  Priest  v.  Cummings, 
16  Wend.  617,  626,  the  supremf  court  of  New 
York,  Judge  Nelson  afterwards  Mr,  Justice 
Nelson,  being  the  organ  of  the  court,  held 
that  in  the  act  of  congress,  known  as  the 
** Naturalization  Act,"  the  words,  "any  alien 
being  a  free  white  person,"  included  an  alien 
married  woman,  and  that  an  alien  wife  might 
be  naturalized  without  the  concurrence  of  her 
husband ;  Judge  Nelson  quoting  from  the 
opinion  of  Shanks  v.  Duiwnt,  28  U.  S.  8  Pet. 
248,  7  L.  ed.  668,  to  the  effect  that  **the  in- 
capacities  of  married  women  do  not  affect 
their  political  rights,  nor  prevent  them  from 
aoquirin?  or  losing  a  national  character ;  that 
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their  political  rights  do  not  stand  upon  the 
doctrines  of  municipal  law,  but  upon  the 
more  general  principles  of  the  law  of  na- 
tions." If  the  doctrines  of  international  law 
and  our  own  nautralization  statute  sanction  % 
married  woman  becoming  a  citizen  for  her- 
self and  without  the  concurrence  of  her  hus- 
band, how  shall  the  fact  of  a  woman's  mar- 
riage with  an  alien  born  husband,  who  has 
cast  off  forever  all  political  connection  with 
any  country  save  this,  and  has  settled  here  for 
life,  work  ipso  facto  an  undeclared  implied 
surrender  of  her  citizenship?  In  Beck  v.  MC' 
Gillie,  9  Barb.  85,  it  was  held  that  the  mar- 
riage of  a  female  with  an  al  ien  did  not  render 
her  an  alien,  so  as  to  prevent  her  taking  real 
estate  by  dower. 

I  have  so  far  considered  the  question  sub- 
mitted with  reference  to  any  assent  on  the 
part  of  the  government  to  a  renunciation  of 
allegiance  on  the  part  of  the  plaintiff.  Very 
much  of  what  I  have  said  bears  upon  the  re- 
maining point  to  be  considered, — whether  the 
plaintiff  has  herself  done  any  act  which,  by 
fair  intendment,  manifested  a  purpose  of  vol- 
untarily withdrawing  her  al  legiance  from  the 
United  States.  The  plaintiff  is  in  this  case 
claiming  a  privilege  acquired,  but  the  case 
must  be  determined  upon  precisely  the  same 
considerations  as  if  the  question  arose  upon 
an  objection  interposed  against  her  claim  of 
a  right,  such  as  if  she  was  setting  up  a  right 
of  dower,  and  it  was  claimed  she  had  become 
an  alien.  .  In  either  case  the  Question  would 
be  the  same, — ^has  the  plaintiff  by  her  mar- 
riage with  Comitis  renounced  her  citizenship 
of  the  United  States?  According  to  the  facts 
of  the  case,  Comitis  several  years  before  the 
marriage  settled  here  with  a  purpose  to 
withdraw  altogether  from  Italy,  his  native 
country,  and  never  to  leave  this  country, 
which  purpose  he  retained  till  the  time  of  his 
death.  The  plaintiff  herself  never  left  the 
country,  and  never  intended  to  leave.  The 
inference  to  be  drawn  from  the  plaintiff's 
marriage  with  Comitis,  under  these  circum- 
stances, as  it  seems  to  me,  is  that  the  plain- 
tiff meant  to  retain,  and  her  husband  ulti- 
mately to  acquire,  citizenship  in  the  United 
States.  According  to  the  doctrine  laid  down 
by  the  English  courts,  especially  bv  Sir 
William  Scott,  and  reiterated  by  the  United 
States  Supreme  Court  in  The  Venus,  12  U.  8. 
8  Cranch,  255,  8  L.  ed.  554,  in  case  of  a  war 
between  the  United  States  and  Italy,  if  Com- 
itis (doing  less  than  is  shown  to  have  been 
done  by  him  in  his  case  towards  making  this 
his  permanent  domicil)  ''had  removed  to  this 
country,  settled  himself  here,  and  engaged 
in  the  trade  of  the  country,  he  would' have 
furnished  such  evidence  of  an  intention  per- 
manently to  reside  here  as  would  have 
stamped  him  with  the  national  character"  of 
the  United  States.  Page  279,  8  L.  ed.  562. 
I  cannot  see  how,  if  these  circumstances 
would  have  stamped  upon  him  the  national 
character  with  respect  to  his  goods  on  the 
high  seas,  they  should  not  be  considered  as 
stamping  the  same  national  character  upon 
him  as  a  husband  in  the  opinion  of  the  woman 
who  was  about  to  marry  him,  and  thus  fur- 
nish a  clear  indication  of  the  intent  on  her 
part  not  to  renounce  the  protection  of  the 
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«)Teniiiient  of  the  country  in  which  she  and 
fie  intended  to  continue  to  reside.  Both  the 
husband  and  wife  intended  this  country  as 
their  permanent  domicil.  By  virtue  of  his 
settlement  and  residence  here  the  constitution 
makes  his  children  citizens  of  the  United 
States.  By  reason  of  his  settlement  and  res- 
idence here  the  courts  adjudge  his  property, 
when  outside  of  all  countries,  that  of  a  citi- 
zen. If  the  controlling  circumstances  of  a 
man's  life  render  his  children  and  his  prop- 
erty American,  can  a  union  with  him  by  mar- 
riage be  held  to  indicate  a  purpose  on  the  part 
of  the  wife  to  expatriate  herself  and  render 
herself  an  Italian?  If,  even  when  renun- 
ciation of  allegiance  is  permitted,  express 
renunciation  is  not  allowed  except  when 
accompanied  by  actual  departure  from  the 
country,  a  fortiori,  remaining  and  intending 
to  remain  in  one*s  native  ountry  perma' 
nently  forbid  any  withdrawal  from  allegiance 
bj  implication. 

My  conclusion,  for  the  reasons  which  I  have 
thus  stated,  la  that  on  Uie  questions  of  natu- 
nlization  and  expatriation  the  judgment  of 
the  courts  must  not  outnm  the  action  of  con- 
gress, and  that  the  courts  must  carefully  ob- 


serve the  lines  of  demarcation  which  the  con- 
gress has  drawn ;  that  any  imperfections  or 
inconsistencies  in  those  lines  must  be  sup- 
plied and  corrected  by  congress,  and  not  by 
the  courts :  and  that  the  laws  of  congress  do 
not  authorize,  nor  do  ber  own  acts  impute. 
'  any  cessation  of  her  citizenship  of  the  United 
States.  Four  attorney -generals  of  the  United 
States  have  given  opinions  upon  the  question 
as  to  the  effect  of  a  female  citizen  marrying 
an  alien  husband.  Two  have  held  that  slie 
became  an  alien,  two  that  she  remained  a 
citizen.  One  of  the  present  justices  of  the 
supreme  court,  when  he  was  district  judge, 
whose  every  opinion  has  my  great  respect, 
due  not  more  to  bis  elevated  position  than  to 
his  commanding  fitness  for  it,  came  to  the 
opposite  conclusion  to  that  which  I  have 
reached.  Pequignot  v.  Detroit,  16  Fed.  Rep. 
211.  But  in  that  case  the  facts  characterizing 
the  residence  of  the  husband  and  wife  may 
have  made  it  what  the  public  writers  term 
temporary  residence,  whereas  the  intent  of 
the  plaintiff  and  her  husband  was  to  remain 
in  the  United  States  always. 

J  think  the  plea  mu^t  be  maintained,  and  ths 
iuit  diemiseed  toithotU  pr^udice. 
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1.  The  bare  fiaet  that  a  deed  retained 
b7  the  grantor  without  recording 
daring  his  lifletime  was  executed  in 
the  presence  of  a  witness  Is  not  sufficient 
to  show  tbat  It  was  delivered  durinff  his  life. 

8.  A  gift  by  will  of  a  chest  and  its  con- 
tents does  not  operate  as  a  devise  of  land,  by 
reason  of  the  fact  that  an  undelivered  deed  of 
the  land  to  the  same  person  was  in  the  chest. 

(October  £0,  IBOS.) 

APPEAL  by  the  tenant  from  a  Judgment  of 
the  Superior  Court  for  Berkshire  County 
in  favor  of  demandants  in  an  action  brought 
to  recover  the  possession  of  certain  real  estate 
vhieb  the  tenant  claimed  under  a  deed  exe- 
cuted by  bis  grandfather,  Miles  Avery,  de- 
ceased, but  which  demandants  alleged  was 
never  delivered,  and  also  under  a  clause  of 
testator's  will  giving  the  tenant  the  chest  and 
its  contents,  among  which  was  the  deed  in 
question.    Afirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

i/f.  A.  Chalkley  Collins,  for  demand- 
tots,  appellees: 

The  tenant  cannot  acquire  title  under  his 


deed  unless  there  was  a  valid  delivery  of  the 
deed  by  the  grantor  during  his  lifetime.  De- 
livery is  an  indispensable  requisite  to  the  TS- 
liditv  of  a  deed. 

ShurUfff  V.  Franeie,  118  Mass.  154;  St4}ne  ▼. 
French,  87  Kan.  145;  Weisinger  v.  Cock,  67 
Miss.  511;  Porter  v.  Woodftouse,  59  Conn.  568; 
StiUmeU  ▼.  Hubbard,  20  Wend.  44;  Wdlborn 
V.  Weaver,  17  Ga.  267.  63  Am.  Dec.  24:5,  notes. 

The  mere  manual  transfer  of  the  deed  from 
the  executor  to  the  tenant  cannot  constitute  a 
delivery. 

Fay  V.  Riehardean,  7  Pick.  91. 

The  tenant  cannot  take  under  the  will,  as 
there  is  no  attempt  on  the  part  of  the  testator 
to  convey  the  property  by  his  will,  except  in 
the  residuarv  clause.  The  testator  does  not 
refer  to  the  deed  in  his  will  nor  try  to  make  it 
a  part  of  the  will,  nor  is  there  any  evidence  of 
any  desire  or  inteotion  on  his  part  to  do  so. 

1  Jarman,  Wills,  p.  741;  Newton  v.  Seaman* $ 
Friend  8oe,  180  Mass.  91.  39  Am.  Rep.  433. 

Mr,  Herbert  C.  Joyner*  for  tenant,  ap- 
pellant: 

The  executors  of  the  will,  agreeable  to  its 
provisions,  banded  over  said  deed  to  the  ten- 
ant. He  accepted  it,  had  it  recorded,  and  took 
possession  of  the  premises  before  this  action  f 
was  brought.  lias  there  not  been  a  delivery 
of  this  deed  sufficient  to  fi^ive  the  tenant  a  title? 

Where  a  deed  is  delivered  to  a  third  person 
for  tbe  grantee  and  is  handed  by  tbat  person 
to  the  grantee  after  the  death  of  tbe  grantor  it 
is  a  good  delivery  and  takes  effect  from  the 


KoTB.~It  appean  in  the  brief  of  counsel,  thoufjrh 
Dot  stated  by  the  court,  that  the  attestation  clause 
■iKoed  by  the  witness  to  tbe  deed  stated  la  the 
osual  form  that  it  was  **Blgoed,  sealed,  and  de- 
ttrered^  in  bis  presence,  thus  raising  the  question 
of  the  eCTect  of  suoh  recital  as  evidence  of  delivery. 
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For  prior  cases  in  this  series,  as  to  the  delivery  of 
a  deed,  see  Standif  ord  v.  8tandiford  (Mo.)  3  L.  U.  A. 
290,  and  note:  Lee  v.  Fletcher  (Minn.)  12  L.  li.  A.  171; 
Cook  V.  Patrick  (111.)  11  L.  R.  A.  573:  Porter  v. 
Woodhouse  (Conn.)  13  L.  B.  A.  6i;  Peck  v.  Hees 
(Utah)  13  L.  B.  A.  71i. 
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time  ft  was  first  handed  over  to  the  third  per- 
son. 

Hatch  ▼.  Hatch,  9  Mass.  807,  6  Am.  Dec. 
«7;  Foster  T.  Mansfield,  8  Met.  418,  87  Am. 
Dec.  154. 

If  the  court  finds  that  it  was  the  Intention  of 
Miles  Avery  to  have  this  deed  take  effect  at 
the  time  it  was  executed  "sicrned,  sealed,  and 
delivered,"  it  will  be  considered  a  delivered 
deed  and  transfer  the  title,  altbou^rh  it  was  not 
actually  handed  over  until  after  the  grantor's 
death,  and  was  never  beyond  the  control  of  the 
grantor. 

SneatJien  ▼.  Sneathen,  104  Mo.  ^1. 

A  deed  mav  operate  as  a  deed,  although  not 
actually  handed  over  to  the  grantee  until  after 
the  death  or  other  disability  of  the  i^vantor. 

Wheelwright  v.  Wheelwright,  2  Mass.  447,  8 
Am.  Dec.  66. 

A  deed  may  be  handed  over  by  the  adminis- 
trator of  a  deceased  grantor,  where  there  has 
been  a  constructive  delivery  by  the  deceased  in 
his  lifetime,  and  it  will  operate  as  the  deed  of 
the  grantor,  taking  effect  from  the  time  of  the 
constructive  delivery. 

Fay  V.  Richardson,  7  Pick.  91. 

When  an  instrument  of  conveyance  Is  sealed 
and  delivered  with  an  intention  on  the  part  of 
the  grantor  that  it  shall  operate  immediately 
and  there  is  nothing  to  qualify  the  delivery  but 
keeping  the  deed  in  the  hands  of  the  grantor, 
it  is  a  valid  and  effectual  deed  in  law  and 
equity.  The  execution  of  the  deed  in  the  pres- 
ence of  an  attesting  witness  is  sufficient  evi- 
dence from  which  to  infer  a  delivery. 

Moore  V.  Hazelton,  9  Allen,  103. 

The  deed  may  remain  with  the  grantor  and 
it  \%  ill  be  a  good  delivery  if  there  are  other  acts 
and  declarations  sufficient  to  show  an  intention 
to  treat  it  as  delivered. 

Regan  v.  Howe,  121  Mass.  424. 
?  There  is  such  reference  to  the  deed  in  the 
will  as  to  give  the  deed  a  testamentary  char- 
acter. 

A  testator  may  refer  to  deeds  and  other  in- 
struments or  monuments  or  existing  facts  so 
as  to  make  them  part  of  his  will. 

Ihayer  v.  Wellington,  9  Allen.  288,  85  Am. 
Dec  753;  Newton  v.  Seaman*s  Friend  8oo.  130 
Mass.  91,  89  Am.  Rep.  488;  Tliompson  y. 
JJoyd,  49  Pa.  128. 

Should  the  court  hold  that  there  is  such  ref- 
erence to  this  deed  in  the  will  of  Miles  Aveiy 
as  to  give  the  deed  a  testamentary  character  it 
is  competent  for  the  tenant  now  to  offer  to 
have  the  deed  admitted  to  probate  as  a  part  of 
the  will. 

^eicton  V.  Seaman's  Friend  8oe.  180  Mass. 
91.  39  Am.  Rep.  438;  Water§  v.  8t%ekney,  12 
Allen,  1,  90  Am.  Dec  122. 

If  testator  refer  to  monument!  or  existing 
facts  so  that  his  purpose  as  to  a  particular 
legatee  and  the  character  of  the  legacy  is  shown 
to  be  fully  settled,  the  law  gives  the  legatee 
the  benefit  of  the  legacy. 

Smart  v.  Prujean,  6  Ves.  Jr.  560;  Habergham 
▼.  Vincent,  2  Ves.  Jr.  228. 

The  plain  and  lawful  intent  of  the  testator 
must  not  be  defeated. 

King  v.  MeUing,  1  Vent  281;  Doe  ▼.  Larn^ 
ingji  Burr.  1112. 

Where  a  promissory  note  of  the  testator  was 
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held  void  as  a  note  it  was  held  good  as  a  legacy.. 
Loring  v.  Sumner,  28  Pick.  98. 

Allen*  t/lf  delivered   the  opinion   of   the 
court: 

1.  The  agreed  facts  fail  to  show  a  delivery 
of  the  deed  in  the  grantor's  lifetime.  The 
grantor  retained  control  of  the  deed  and  of  the 
land.  There  whs  no  prior  bargain  with  the 
grantee,  and  no  indebtedness  to  him  nor  rela- 
tion of  trust  towards  him.  He  has  no  knowU 
edge  of  the  execution  of  the  deed.  The  only 
consideration  was  love  and  affection.  The 
deed  was  not  recorded  during  the  grantor's 
lifetime.  There  was  no  oral  declaration  by 
the  grantor  that  he  meant  to  have  it  take  effect 
at  once.  In  short,  there  was  nothing  tending 
to  show  a  delivery  of  the  deed  except  the  bare 
fact  that  it  was  executed  in  the  presence  of  a 
witness.  The  question  of  delivery  is  a  ques- 
tion of  fact,  and  delivery  in  the  grantor's  life- 
time must  be  proved.  There  must  have  been 
an  intention  that  it  should  operate  as  a  present 
convejanoe  ( T  title.  A  finding  of  the  delivery 
of  the  deed  would  not  be  warranted  on  the 
aereed  facts.  Stevens  v.  Stevens,  150  Mass.  557; 
ShurileffY.  Francis,  1 18  Mass.  154;  Hawkes  v. 
Pike,  105  Mass.  560, 7  Am.  Rep.  554;  Brabrook 
V.  Boston  Fits  Cent  8av.  Bank,  104  Mass.  228, 
232,  6  Am.  Rep.  222;  Chase  v.  Breed,  5  Gray, 
440;  Toungs  v.  Ouilbeau,  70  U.  8.  8  Wall.  636, 
641,  18  L.  ed.  262,  268;  8  Washb.  Real  Prop. 
5th  ed.  299  et  seq.  There  were  no  acts  or  dec- 
larations of  the  grantor  sufficient  to  show  an 
intent  to  treat  it  as  delivered,  or  circumstances 
such  as  were  found  to  be  sufficient  in  r.otDd  v. 
Brigham,  154  Mass.  107,  113,  114,  and  cases 
there  cited,  and  in  Regan  y.  Howe,  121  Mass. 
424. 

2.  Even  though  it  be  assumed  that  the  un- 
delivered deed  was  in  the  chest  when  the  will 
was  signed,  the  gift  in  the  will  of  "my  chest 
and  its  contents,  except  the  bank  books,"  does 
not  operate  as  a  devise  of  the  land.  The  dan- 
ger of  using  words  of  this  kind  in  a  will  is 
pointed  out  by  Chitty,  J„  in  Bobson  v.  Hamil- 
ton [1891],  2  Ch.  659,  bees  use  an  article  may 
be  in  the  chest  one  day  and  out  of  it  the  next, 
or  may  be  put  there  for  safe  keeping  during 
the  testator's  last  illness  by  somebody  who  is 
taking  care  of  things  which  are  found  lying 
about.  Moreover,  this  form  of  gift,  if  it  speaka 
from  the  death  of  the  testator,  would  enable 
him  to  increase  or  diminish  bis  gift  at  pleasure 
by  putting  things  into  the  chest  or  taking  them 
out  from  time  to  time,  thus  accomplishing 
what  cannot  be  done  by  referring  in  the  will 
to  a  separate  paper  thereafter  to  be  prepared 
and  signed  by  the  testator.  Thayer  v.  WeUing^ 
ton,  9  Allen,  288,  85  Am.  Dec.  758.  How- 
ever, this  aspect  of  the  case  need  not  be  dwelt 
on,  because  the  words  of  the  irift  are  not  suffi- 
cient to  carry  the  land,  even  though  it  was 
clearly  proved  that  the  deed  was  in  the  chest 
all  the  time.  The  reason  of  this  is  that  the 
deed  is  not  to  be  considered  as  property  in  it- 
self, but  evidence  of  title  to  property  situated 
elsewhere.  Land  connot  be  deemed  to  be  in- 
cluded among  the  contents  of  a  cbest,  merely 
because  a  deed  conveying  it, or  an  undelivered 
deed  describinir  it,  is  contained  therein.  Many 
cases  are  to  be  found  in  the  books  where  que^ 
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tions  have  ariflen  whether  gifts  of  iroods,  or . 
chattels,  or  property,  or  thiols  contained  in  or 
the  contents  of  a  certain  place,  or  house,  or 
doiet,  or  cabinet,  or  desk,  or  trunk,  should  be 
held  to  include  money,  bonds,  promissory 
notes,  banker's  receipts,  or  other  similar  arti- 
cles of  personal  property,  and  the  decisions 
have  not  been  uniform.  Bee  cases  cited  in  1 
Jarman  on  Wills,  6th  Am.  ed.  by  Bieelow,  ';00 
(t  aeq.;  2  Wms.  Exrs.  p.  1060  €t$eq.;  Theobald, 
Wills,  8d  ed.  146;  Penniman  v.  French,  17 
Pick.  404,  28  Am.  Dec.  309;  Lock  v.  Noites,  9 
X.  H.  480.  But  no  case  has  been  cited  by 
counsel,  or  found  by  us,  in  which  it  has  been 
held  that  land  would  pa»s  under  such  a  gift 
by  reason  of  s  deed  thereof  being  found  among 
the  conients  of  the  place  or  receptacle  desig- 
nated. On  the  other  hand,  title  deeds  have 
been  selected  as  the  most  striking  illustration 
of  what  would  not  pass  under  such  general 


words.  Brooke  ▼.  Turner,  7  8im.  671;  BdbMn 
▼.  EamiUon  [1891],  2  Gh.  559.  565,  566.  And 
a  mortgage  has  been  expressly  held  not  to  be 
so  included,  in  Fleming  v.  Brook,  1  Sch.  & 
Lef.  818,  and  Brooke  v.  Turner,  supra.  It  is 
not  as  if  the  testator,  in  his  will,  had  made  a 
gift  of  the  deed  in  express  terms,  or  had  di- 
rected it  to  be  delivered  to  the  tenant.  That 
would  have  presented  a  different  question.  It 
is,  of  course,  possible  that  the  testator  may 
have  mistakenly  supposed  that  his  undelivered 
deed  to  the  tenant  would  be  effectual  to  con- 
vey the  land  after  his  own  death.  If  that  was 
so,  it  might  be  a  reason  why  he  did  not  give 
the  land  to  the  tenant  by  his  will;  but  it  would 
not  change  the  construction  of  the  will  itself, 
and  enlarge  the  meaning  of  the  words  used,  so 
as  to  make  the  land  pass  under  the  gift  of  the 
chest  and  its  contents. 
Judgment  for  demandants  afflrmed. 
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COMMONWEALTH  of  Pennsylvania,  for 
Use  of  Philadelphia  County  et  al,,  Appt., 

e. 

George  8CH0LLENBERQER 
(U6Fa.20L> 

1.  Th&t  one  h&Ttiiigr  g^^odm  for  sale  is  a 
Bonresldeiit  mannfjactarer  and  sells 
his  goods  within  the  state  throni^h  an 
agent  <loes  not,  under  the  Federal  Constitution, 
relieve  tilm  from  the  opemtion  of  the  local  poUoe 
laws.  If  he  keeps  in  the  state  a  store  oontaiolDga 
etook  of  iroods  for  the  Inspection  of  customers 
from  wbloh  he  makes  sales  to  actual  customers. 

2*  An  original  fiaekage.  trade  In  whlob  is 
proteoted  by  the  Federal  Constitution,  is  such 
form  and  size  of  package  as  is  used  by  producers 
or  shippers  for  the  purpose  of  securing  both  coo- 
▼eoienoe  in  handling  and  security  in  transporta- 
tion of  merchandise  between  dealers  in  the  ordi- 
nary course  of  actual  commerce. 

8.  Showing  that  a  package  of  material 
to  be  need  asfood  was  made,  stamped* 

and  branded  in  another  state  is  not  suffl- 
eient  to  show  that  it  is  an  original  package,  trade 
in  which  is  protected  by  the  Federal  Const itu- 
tion,  without  showing  further  that  it  was  in  the 
form  usually  adopted  in  the  trade  for  purposes 
of  transportation. 
4.  The  sale  of  a  package  of  goods,  en- 


tire and  unbroken  as  imported  from 
another  state  will  be  proteoted  as  intersiate 
commerce  only  when  the  form  and  size  of  the 
package  Is  that  usually  adopted  in  the  trade  for 
purpose  of  transportation,  and  not  when  adopted 
with  a  view  to  unlawful  Intrastate  retail  trade. 

(Jaly  19, 1893.) 

APPEAL  by  coroplainaDt  from  a  Itidgment 
of  the  Court  of  Common  Pleas  No.  8  for 
Philadelphia  County  reversing  a  judgment  of 
a  magistrate's  court  in  favor  of  plaintiff  in  aa 
action  brought  to  recover  the  statutory  penalty 
for  an  alleged  violation  of  the  oleomargarine 
Act.    Beversed, 

The  case  was  submitted  upon  an  agreed  state- 
ment  of  facts,  which  was  as  follows: 

That  the  defendant  is  a  resident  and  citizen 
of  the  state  of  Pennsylvania, 

That  the  defendant  is  engaged  in  business  at 
219  Callowhill  street,  in  the  city  of  Philadel- 
phia, Pa.,  as  the  agent  of  the  Oskdale  Manu- 
facturing Company,  whose  principal  office  and 
place  of  Dusiness  is  in  the  city  of  Providence 
and  state  of  Rhode  Island;  and  was  acting  as 
such  agent  from  the  first  day  of  June,  lo91, 
and  on  tbe  30th  dav  of  November,  IH91. 

That  the  said  defendant,  on  tbe  2 1st  day  of 
July,  1891,  paid  to  the  collector  of  internal 
revenue  of  the  first  district  of  Pennsylvania  tbe 


N0T&— Tbe  above  decision  is  a  very  notable  one, 
making  a  new  distinction  or  test  as  to  original 
packages  of  commerce  which  is  of  very  great  im- 
portance. That  the  test  adopted  based  on  com- 
mercial usage  is  much  less  certain  in  its  application 
than  the  test  of  tbe  mere  existence  of  an  unbroken 
package  aa  imported*  does  not  imply  that  it  is  or  is 
not  tfae  true  one  although  certainty  is  much  to  be 
deeirnd.  But  another  consideration  which  ma  y  per- 
bape be  regarded  as  more  controiling  is  the  question 
wbetber  or  not  the  shipper  and  importer  of  goods 
from  one  state  into  another  to  be  sold  in  original 
packages  in  defiance  of  state  law  can  be  restricted 
by  any  custom  of  tbe  trade  as  to  the  form  and  size 
of  packages  which  shall  be  protected.  Since  the 
flsle  in  any  form  or  size  of  package  is  condemned 
by  the  state  law  and  tbe  parties  to  the  businc 

22L.R.A. 


must  Intend  to  do  what  the  state  law  forbids,  it 
may  be  questioned  wbetber  they  have  not  the  right 
if  tbey  are  entitled  to  sell  their  goods  in  defiance  of 
stare  law  at  aU,  to  put  the  goods  up  in  the  form 
which  wiU  most  facilitate  their  sales;  or  to  put  it 
in  anotber  form  wbetber  a  package  whicb  can  be 
readily  sold  directly  to  tbe  consumer  mny  not  be 
an  article  of  interatare  commerce  whon  transported 
from  another  state  and  sold  unbroken.  Whatever 
may  be  the  final  decision  on  this  point  by  tbe  Su- 
preme Court  of  tbe  United  States,  the  Pennsylvania 
court  has  enlarged  the  law  of  interstate  commerce 
in  a  very  important  pardcular. 

As  to  what  constitutes  original  packages,  see  also 
State  V.  Chapman  (8.  Dak.)  10  H  R.  A.  i^  and  Keith 
V.  Sute  (Ala.)  10  L.  £L  A.  480. 


See  also  27  L.  R.  A.  388;  30  L.  R    A.  396;  35  L.  R.  A.  844;  39  L.  R.  A.  484. 
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turn  of  four  hundred  and  eighty  dollan,  as 
aud  for  a  apecial  Uz  upon  the  business  as  agent 
for  the  Oakdale  Manufacturing  Company  in 
oleomargariDe,  and  obtained  from  said  collec- 
tor a  writing  in  the  words  following:  "Inter- 
nal revenue  store  license  to  defendant  as 
agent." 

Tbat  on  November  80,  1891,  in  the  city  of 
Philadelphia,  at  bis  said  place  of  business  as 
aforesaid,  said  defendant,  acting  as  aeent  for 
the  said  Oakdale  Manufacturing  Company, 
sold  and  delivered  to  one  John  H.  Berry,  car- 
rying on  the  business  of  a  coffee  bouse,  at  606 
Lombard  street,  in  tbe  city  of  Philadelphia, 
Pa.,  a  package  containing  eighty  pounds  of 
oleomargarine  for  the  sum  of  $12.40,  which 
said  stim  of  $12.40  was  paid  to  the  defendant 
as  agent  of  the  Onkdale  Manufacturing  Com- 
pany on  the  said  8Uth  day  of  November,  1891; 
which  said  package  of  oleomargarine  was  man- 
ufactured in  the  state  of  Rhode  Island  and 
shipped  to  their  agent,  the  defendant,  Ihe  said 
George  SSchollenbergcr,  who  sold  and  delivered 
the  said  package,  unbroken,  to  the  said  John 
U.  Berry,  and  which  package  was  marked, 
branded,  and  stamped  in  the  manner  prescribed 
by  the  commissioner  of  internal  revenue  with 
the  approval  of  the  secretary  of  the  treasury. 

If,  upon  this  statement  of  facts,  the  court  is 
of  tbe  opinion  that  the  defendant  is  liable  for 
the  penalty  imposed  by  the  act  of  assembly, 
entitled,  "An  Act  for  the  Protection  of  the 
Public  Health  and  to  Prevent  the  Adulteration 
of  Dairy  Products  and  Fraud  in  the  Sale  there- 
of," approved  May  21,  1885,  then  judgment  to 
be  entered  in  favor  of  the  commonwealth  and 
aiiainst  ibe  defendant  in  the  sum  of  $100  and 
costs  of  this  suit;  but  if  the  court  be  of  the 
opinion  that  for  any  reason  the  defendant  is 
not  so  liable,  then  judgment  be  entered  for  the 
defendant. 

It  is  hereby  agreed  by  counsel  for  plaintiff 
and  defendant  in  tbe  above  case,  that  for  the 
purpose  of  this  case,  tbe  word  "oleomargarine," 
when  used  in  the  case  stated,  is  intended  to 
mean  "an  article  designed  to  take  the  place  of 
buitiT  or  cheese  produced  from  pure  and  un- 
adulterated milk,  or  cream  from  the  same; 
and  manufactured  out  of  any  oleaginous  sub 
stance  or  any  compound  of  the  same,  otber 
than  that  produced  trom  unadulterated  milk 
or  cream  from  the  same." 

It  is  further  agreed  that  the  said  package 
was  sold  as  an  article  of  food  within  the  words 
Of  tbe  Act  of  May  21,  1885. 

J/c'jcxr«.  Luther  S.  BLauffinan*  Charles 
F.  Warwick  and  Wayne  MaoVeagh, 
for  appellant: 

The  Act  of  May  21.  18S5,  Pub.  Laws,  22,  is 
OOr.s(iluiional. 

PofCiUY.  Com.  114  Pa.  292.  60  Am.  Rep.  8oO, 
127  U.  S.  6:s,  «*>  L.  ed.  253. 

The  Act  of  May  21,  1{?85,  is  excepted  from 
the  conon^l  soo[>e  of  the  deci-ion  in  L*i*y  v. 
Jhn.iti,  13%  U.  S.  100.  34  L.  ed.  12i>;  Cotd,  v. 
Z<!f.  U  L.  li.  A.  602.  1;aj<  Pa.  02:^ 

Tbo  Act  of  May  21,  ISSo,  is  a  proper  exer- 
cise of  the  |x^lii^  power  of  the  s'aie.  aud  is  not 
an  iuterfoieuce  wiih  or  regulation  of  inten»laie 
OiMumcrw, 

;V:f ..NT.V.V  T.  Brr^^an,  14  L.  R  A.  100.  8 
Iniern.  Com.  Hop.  7;v>,  l-kJ  l*a  642;  fkK^O»n  IWr 
i\K  T,  MafMffiU90it^,  97  U.  S.  25,  34  U  ed.  S^; 
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MeAUuter  ▼.  State,  72 Md.  390;  Piereey,  State, 
63  Md.  596;  Dent  y.  West  Virginia,  129  U.  & 
114,  82  L.  ed.  623. 

Mr,  A.  B.  Roney*  for  appellee: 

The  state  of  Pennsylvania  cannot  prohibit 
the  sale  of  an  article  manufactured  io  and  im- 
ported from  another  state,  and  recognized  by 
con^O'ess  to  be  an  article  of  interstate  coni- 
merce,  while  the  same  is  still  in  tbe  hands  of 
the  importer  in  the  original  package. 

Ijsity  V.  Hardin,  185  U.  8. 100,  34  L.  ed.  128; 
QiblwM  ▼.  Ogdsn,  22  U.  8.  9  Wheat  204,  6  L. 
ed.  72. 

Interstate  commerce  is  such  commerce  as  the 
nation  at  large  shall  determine  to  he  interstate. 

Qitfbona  v.  Ogden,  22  U.  8.  9  Wheat  lb9,  6 
L.  ed.  68;  Welton  v.  MisaouH,  91  U.  8.  275,  2.3 
L.  ed.  847;  Mobile  County  ▼.  Kimball,  102  U. 
8.  697,  26  L.  ed.  239;  Robbine  v.  Shelby  County 
Tax.  DisL  120  U.  8.  489,  80  L.  ed.  694;  Co>u. 
V.  Gardner,  7  L.  R.  A,  666, 133  Pa.  2eJ4;  Bo?^- 
man  v.  Chicago  dk  N.  W,  B,  Go.  126  U.  S.  493, 
31  L.  ed.  709;  ThurCoio  v.  Massaehtuetts,  46  U. 
S.  5  How.  604,  12  L.  ed.  256. 

It  is  in  the  power  of  congress  excluslTely  to 
regulate  this  commerce. 

Brown  v.  Maryland,  25  U.  8. 12  Wheat  441, 
6  L.  ed.  686;  Neio  York  v.  Miln,  86  U.  S.  11 
Pet  157,  9  L.  ed.  669;  License  Cnees,  46  U.  8. 
5  How.  699,  12  L.  ed.  299;  Paesenger  Caees,  48 
U.  8.  7  How.  283,  12  L.  ed.  702;  Bowman  v. 
Chicago  d  N.  W.  R  Co,  125  U.  8.  478,  31  L. 
ed.  704;  Welton  v.  Missouri,  supra;  Mobile 
County  V.  KimbaU,  102  U.  8.  691, 26  L.  ed.  238; 
Bartemeyer  v.  Jowa,  85  U.  8.  18  Wall.  129,  21 
L.  ed.  929;  Boston  Beer  Co,  y.  Ma9sae7ii{setts, 
97  U.  8.  25.  24  L.  ed.  989;  Mugler  v.  Kansas, 
123  U.  8.  623, 81  L.  ed.  205;  PoweU  y.  Pennsyl- 
vania,  127  U.  8.  678,  82  L.  ed.  258. 

If  a  law  merely  indirectly  and  remotely  af- 
fects commerce  the  action  of  the  state  is  valid 
if  exercised  under  a  valid  state  power. 

Wilson  V.  Blackbird  Creek  Marsh  Co.  27  U. 
8.  2  Pet  245,  7  L.  ed.  412;  MobiU  County  v. 
KimbaU,  supra;  Withers  v.  Buckley,  61  U.  8. 
20  How.  84,  20  L.  ed.  816;  Oilman  ▼.  Pf,ila- 
delphia,  70  U.  8.  8  WaU.  718,  18  L.  ed.  96; 
Pound  v.  ISirck,  95  U.  8.  459.  24  L.  ed.  525; 
Cooley  V.  Philadelphia  Port  Wardens,  53  U.  S. 
13  How.  299,  13  L.  ed.  996;  Turner  v.  Mary- 
land, 107  U.  8.  38, 27  L.  ed.  870;  Morgan's  L. 
ik  T  R.  iSb  SS.  Co.  v.  Louisiana  Board  of 
Health,  118  U.  8.  455,  80  L.  ed  237;  Manches- 
ter V.  Massachusetts,  139  U.  8.  240,  35  L.  ed. 
159;  Dent  v.  West  Virginia,  129  U.  8.  114,  32 
L.  ed.  623. 

It  is  a  regulation  of  commerce  and  void. 

(a)  If  tbe  state  law  acts  in  an  unreasonable 
manner  or  unnec<:ssarily  interferes  with  com- 
merce. 

Foster  V.  Nets  Orleans  Port  Wardens,  94  U. 
8.  246.  24  L.  ed.  122;  Wabash,  St.  L.  dk  P.  H 
Co.  V.  Illinois,  118  U.  8.  557,  80  L.  ed.  244; 
Western  U.  Teleg.  Co.  ▼.  Pendleton,  122  U.  S. 
;U7,  30  L.  ed.  11^7;  Hannibal  <fi  St.  J.  B.  Co. 
!  V.  i/MA/J.  95  U.  S.  465,  24  L.  ed.  527;  Minite- 
it'ta  V.  Barter,  136  U.  S.  3l3.  84  L  ed.  455; 
Brimmer  v.  Bcbmi/n.  138  U.  8.  78,  34  U  ed. 
S'?2;  Voight  v.  Wnght,  141  U.  8.  62,  35  L.  cd. 
6i>8. 

t     I b>  Or  is  a  taxation  of  tbat  commerce. 
!      (ilty.ceftrr  Ferrv  O?.  ▼.  Pfnnsylpania,  114  U. 
.  8.  196,  29  L.  ed.  i58;  BMinsY.  S/ieiby  Countv 
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Jte.  Diti.  ISO  XT.  8.  489,  80  L.  ed.  694;  Aslter 
J,  Texas,  128  U.  8. 129, 32  L.  ed.  868;  Crutcher 
▼.  Kentucky,  141  U.  S.  47.  85  L.  ed.  649;  Lyng 
T.  Michigan,  135  U.  8. 161,  84  L.  ed.  150;  iVV>r- 
folk  A  W,  B.  Co.  Y.  Pennsylvania,  186  U.  8, 
114,  34  L.  ed.  894;  Cook  y.  Pennsylvania,  97 
U.  S.  566,  24  L.  ed.  1015;  Corson  y.  Maryland, 
120  U.  S.  502,  30  L.  ed.  699;  BtoutenJburgh  y. 
Eenniek,  129  U.  S.  141,  32  L,  ed.  637. 

(c)  Or  amounts  to  a  discrimination. 
Wdton  Y.  Missouri,  91  U.  8.  275,  23  L.  ed. 

347;  WaUing  v.  Michigan,  116  U.  8.  446,  29 
L.  ed.  691;  Ward  y.  Maryland,  79  U.  8.  12 
Wall.  418,  20  L.  ed.  449;  Bpraigue  y.  Thomp- 
son, 118  U.  8.  90,  80  L.  ed.  115;  Webber  y. 
Virginia,  103  U.  8.  844,  26  L.  ed.  565;  tkiyre 
Y.  PhiUips,  16  L.  R  A.  49.  148  Pa.  482;  Re 
Kimmel,  41  Fed.  Rep.  775;  Bpellman  Y.  Hew 
(Means,  45  Fed.  Rep.  8. 

(d)  Or  is  a  prohibition  of  a  traffic  or  inter- 
course recognized  as  interstate  commerce. 

Crutcher  y.  Kentucky,  supra;  Gibbons  y.  Og- 
den,  22  U.  8.  9  Wheat  1,  6  L.  ed.  23;  Cooper 
yf{!,  Co,  Y.  Ferguson,  113  U.  8.  727,  28  L.  ed. 
mh  Be  McAllieter,  51  Fed.  Rep.  282;  StaU 
?.  Gooch,  44  Fed.  Rep.  276. 

Tbis  exclusive  power  of  congress  begins 
vben  the  journey  to  another  state  has  actually 
be?an. 

Ooe  Y.  mrrol,  116  U.  '8.  517,  29  L.  ed.  715; 
nt  Daniel  BaU  v.  United  States,  77  U.  8.  10 
Wall.  557, 19  L.  ed.  999. 

It  continues  during  the  journey. 

UaU  V.  DeCnir,  95  U.  8.  485,  24  L.  ed.  547; 
Louisville,  iyT.  0.  <fc  T.  R,  Co.  v.  Missi8sij)pi,  133 
U.  8.  587,  38  L.  ed.  784;  Gibbons  y.  Ogden,  22 
U.  8.  9  Wheat.  194,  6  L.  ed.  69. 

While  the  articles  arc  in  the  hands  of  the  rail- 
road or  common  carrier, 

Boitman  v.  Cltirago  db  N.  W.  B.  Co.  125  U. 
8.  465. 31  L.  ed.  700;  Crutcher  v.  Kentucky,  141 
U.  S.  47,  35  L.  ed.  649. 

In  the  hands  of  the  consignee. 

Brown  Y.  Maryland,  25  D.  8. 12  Wheat.  449. 
6  L,  ed.  689;  Bowman  y.  Chicago  d  N.  W.  R. 
Co.  supra;  Low  y.  Austin,  80  U.  8.  18  Wall. 
29.  20  L.  ed.  517;  Leisy  y.  Hardin,  186  U.  8. 
100,  34  L.  ed.  128. 

Until  sale  by  the  importer. 

Brown  v.  Maryland,  supra. 

On  breaking  of  the  original  package  by  the 
fanporler. 

Ibid.;  Welton  ▼.  Missouri,  91  U.  8.  275,  23 
L  ed.  347. 

Unless  congress  has  provided  otherwise. 

Wilkerson  y.  Bahrer,  140  U.  8.  545,  85  L. 
cd.  5:2. 

The  decision  of  the  lower  court  is  supported 
by  Von.  y.  Paul,  48  Phila.  Leg.  Int.  4;  Btate 
▼.  Gooch  and  Be  McAllister,  supra, 

Williams*  J.,  delivered  the  opinion  of  the 
court: 

This  case  belongs  to  an  rapidly  growing 
class,  that  has  already  become  uncomfortably 
large  and  troublesome  in  this  state.  The 
profits  to  be  derived  from  an  unlawful  traffic 
are  much  larger  than  those  that  flow  from 
legitimate  trade,  provided  the  unlawful 
trafSc  may  be  pursued  without  serious  inter- 
ference from  the  officers  of  the  law.  Law- 
abiding  citizens  will  not  embark  in  a  busi- 
ness that  is  forbidden  by  the  laws  of  the  state 
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in  which  they  live.  Timid  men  are  afraid 
to  do  so.  This  kind  of  operation  is  left 
therefore  to  those  who  have  no  respect  for  law, 
no  interest  in  the  public  welfare,  and  no  fear 
of  public  opinion.  When  such  men  deliber- 
ately determine  to  put  money  in  their  pockets 
by  engaging  in  a  business  which  the  state 
has  declared  to  be  injurious  to  the  public 
morals,  the  public  health,  or  the  public 
peace,  and  has  therefore  forbidden  altogether, 
or  placed  under  strict  police  regulations,  they 
are  morally  certain  to  seek  immunity  for 
themselves  and  their  unlawful  business  by 
immediate  flight  to  the  sanctuary  of  the  na- 
tional constitution,  and  there  laying  hold  on 
the  horns  of  the  altar  of  interstate  CDinnierce. 
The  road  to  this  refuge  of  lawbreakers  is  well 
beaten.  There  are  signboards  at  every  cross- 
ing on  the  route,  and  the  intermediate  sta- 
tioiis  for  possible  rest  wear  conspicuous  signs 
of  invitation.  The  travelers  over  it  are  gen- 
erally foreigners  to  the  state  whose  laws  they 
trample  upon,  and  include  a  motley  assort- 
ment of  traders.  Beginning  with  the  peri- 
patetic swindlers  whose  worthless  wares  are 
transported  in  tin  trunks,  which  they  carry 
in  their  hands,  and  who  hunt  their  vic- 
tims in  the  secluded  villages  and  along  the 
country  roads,  with  an  instinct  that  rarely 
fails,  and  running  up  or  down  the  scale  of 
lawbreakers  to  the  men  whose  commercial 
operations  extend  to  the  sale  of  oleomargarine 
by  the  pound,  and  of  intoxicating  drinks  by 
the  pint,  there  is  no  man  in  the  procession 
who  is  not  a  conscious  and  delit>erate  law- 
breaker, and  who  docs  not  set  his  possible 
prodts  from  a  forbidden  businea<t  above  his 
duty  to  society  or  the  state  that  protects  him. 
These  men  seek  to  pervert  a  rule  of  law  that 
has  a  wide  and  a  beneficial  field  of  operation. 
They  claim  to  be  en  imaged  in  interstate  com- 
merce, and  to  be  entitled  to  the  protection  of 
the  general  government,  as  against  the  police 
laws  of  the  individual  states,  for  that  reason. 
In  support  of  their  claim  they  will  assert 
that  their  "goods,"  whether  consisting  of 
oleomargarine,  beer,  whiskey,  paste  dia- 
monds, pinchbeck  watches,  or  the  like,  were 
made  on  the  other  side  of  the  state  line,  and 
imported  by  or  for  them ;  or  it  may  be  they 
will  claim  to  be  the  agents  or  factors  of  the 
makers,  or  to  have  received,  and  to  be  engaged 
in  selling,  "original  packages'*  consisting  of 
a  pound  of  oleomargarine,  or  a  pocket  flask 
of  whisky,  put  up  expressly  for  their  trade 
at  the  still  or  factory,  just  "over  the  line." 
The  mischief  done  and  attempted  in  this 
manner,  under  the  guise  of  interstate  com- 
merce, is  so  great,  so  open,  and  so  difficult 
to  suppress  or  punish  that  in  many  states  be- 
sides this  it  has  become  a  matter  of  general 
and  sincere  regret  that  the  interstate  com- 
merce clause  was  ever  held  applicable  to 
trade  in  any  article  recognized  throughout 
the  civilized  world  as  a  proper  subject  for 
police  regulation  and  control.  We  are  em- 
barrassed by  the  difficulties  in  the  way  of  the 
enforcement  of  our  police  legislation  made  in 

food  faith,  for  the  protection  of  our  citizens, 
'he  question  involved  in  this  case  is  there- 
fore one  of  great  practical  impor lance.  It  is 
nothing  less  than  whether  the  police  power 
of  the  states  survives  at  all,  or  has  been  ab- 
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sorbed  and  eztiDguished  by  the  interstate 
cotnmerce  clause  in  the  national  constitution. 
We  recognize  the  fact  that  this  is  a  federal 

auestion.  It  has  been  the  subject  of  many 
ccisions  by  the  Supreme  Court  of  the  Unitea 
States,  and  was  at  one  time  thought  to  be 
well  settled  in  favor  of  the  existence  and 
proper  exercise  of  police  powers  by  the  sev- 
eral states.  We  entertain  that  opinion  still, 
but  the  contrary  view  has  been  pressed  upon 
us  with  so  much  earnestness  in  the  argument 
that  we  feel  constrained  to  examine  briefly 
8ome  of  the  positions  taken  by  the  appellant. 
It  is  said  tne  recent  case  of  Leisy  v.  Hardin, 
185  U.  S.  100,  84  L.  ed.  128,  justifies  the 
contention  that  this  state  is  powerless  to  in- 
terfere with  the  defendant's  traffic.  But 
Leisy  y.  Hardin,  like  all  other  cases,  must  be 
read  in  the  light  of  its  own  facts.  Leisy  was 
a  brewer,  who  made  beer  in  the  state  of  Illi- 
nois. Hardin  was  an  officer  of  the  state  of 
Iowa,  where  the  law  forbade  the  sale,  and  the 
keeping  for  sale,  of  any  form  of  intoxicating 
drink  except  for  sacramental,  medical,  or 
mechanical  purposes.  Leisy  shipped  from  his 
brewers  in  Illinois  to  his  agent  in  Iowa  about 
800  casks  and  eleven  cases  of  beer,  sealed  in 
the  ordiuary  manner.  These  were  sent  there 
for  sale,  and  were  in  the  hands  of  Leisy 's 
agent  or  employer  in  Iowa  for  that  purpose. 
While  the  entire  consignment  of  beer  was  yet 
in  the  possession  of  the  maker  or  his  agent, 
with  seals  unbroken,  it  was  seized  by  Hard- 
in, under  the  law  of  Iowa,  and  taken  out  of 
the  possession  of  Leisy 's  agent.  An  action  of 
replevin  was  then  brought  to  recover  the  casks 
and  cases  so  taken.  Two  questions  were  thus 
raised.  First.  Did  Leisy  own  the  packages 
taken  from  the  possession  of  his  agent?  Sec- 
ond. If  he  was  the  owner,  has  he  a  rip:ht  to 
have  them  in  his  possession  in  the  i>tate  of 
Iowa  ?  The  first  questi  on  was  not  contro  vert- 
ed. He  was  the  maker  and  owner  of  the 
packages  seized.  The  second  question  was 
one  of  law,  and  was  disposed  of  upon  the  in- 
terstate commerce  clause.  The  goods  being 
in  original  packages,  with  seals  unbroken,  no 
sales  having  been  made  therefrom,  it  was 
held  that  they  were  not  liable  to  seizure  under 
the  police  laws  of  the  state  into  which  they 
had  been  brought.  This  is  the  single  ques- 
tion involved  in  that  case,  and  beyond  that 
it  is  not  binding  as  a  precedent  upon  the 
court  that  rendered  the  judgment,  nor  upon 
us.  We  shall  not  question  the  wisdom  of 
that  decision,  nor  abate  one  jot  from  its  legal 
force,  though  we  sincerely  regret  some  of  its 
consequences.  Standing,  therefore,  squarely 
on  the  case  of  Leisy  v.  Hardin,  let  us  proceed 
to  an  examination  of  the  question  presented 
on  this  record. 

The  defendant,  Schollenberger,  is  a  citizen 
and  resident  of  this  state.  For  at  least  two 
3'ears  he  has  been  living  under  the  protection 
of  its  laws,  and  is  bound  by  all  the  obliga- 
tions that  such  residence  and  protection  im- 
pose. He  is  a  merchant,  with  a  store  in  the 
city  of  Philadelphia.  He  sells  his  goods  to 
customers  as  other  merchants  sell  their  goods, 
from  his  stock  in  store  open  to  their  exami- 
nation. The  commodity,  or  one  of  the  com- 
modities, in  which  he  deals  is  oleomargarine, 
for  the  sale  of  which  at  his  store  in  Phila- 
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delphia  he  has  obtained  a  license  under  the 
internal  revenue  laws  of  the  United  States 
during  the  last  two  years.     He  sells,  not  for 
shipment  in  original  packages  to  other  coun- 
tries or  other  states,  but  to  local  customers, 
and  in  the  case  now  before  us,  to  an  eating- 
house  keeper  near  by,  for  consumption  upon 
his  table  as  an  article  of  food.     Now,   oar 
statute  explicitly  forbids  the  sale  and  keep- 
ing and  the  offering  of  oleomargarine  for  sale 
as  an  article  of  food.     The  identical  acts  for- 
bidden by  the  law  are  thus  seen  to  be  the  acts 
which  he  admits  he  is  engaged  in,  and  which 
he  claims  tlie  right  to  do,  notwithstanding 
his  residence  in,  and  the  statutes  of,  the  state. 
This  right  he  claims  to  derive  from  the  in- 
terstate commerce  clause  in  two  ways.     The 
first  of  these  rests  on  the  nonresidenoe  of  the 
manufacturer.     He  asserts  that  the  oleomar- 
garine is  made  in  another  state.     Because  the 
manufacturer  can  lawfully  made  and   sell 
under  the  laws  of  the  state  where  the  man- 
ufactory  is  located,   he  contends  that   the 
manufacturer  can  sell  his  own  product  any- 
where, and   for  this  purpose  can  establish 
stores  for  its  sale  all  over  this  state,  if  he 
chooses  to  do  so.     As  the  manufacturer  may- 
do  this  in  person,  it  is  contended  that  he  can 
do  it  by  an  agent,  so  that  he  could  have  as 
many  stores,  conducted  by  as  many  agents  as 
there  are  towns  in  the  commonwealth,  and 
conduct  the  trade  in  them  all,  regardless  of 
the  police  laws  of  the  state.     The  second  line 
along  which  he  claims  to  derive  immunity 
is  the  ^original  package"  doctrine.     He  says 
he  sells  in  the  packages   made  up  at  the 
factory.     He  does  not  divide  a  roll,  a  pail,  or 
tub  of  his  "  goods, "  but  requires  the  purchaser 
1^0  take  the  entire  roll,   pail,   or  tub  made, 
filled,  or  shaped  at  the  factory.     We  think 
neither  of  these  positions  should  avail  the  de- 
fendant.    We  do  not  deny  that  a  nonresident 
manufacturer  may  sell  his  goods,   and  ship 
them  to  a  buyer  m  the  usual  trade  packages 
employed  in  good  faith  by  manufacturers, 
without  being  amenable  to  the  police  laws 
of  this  state  therefor.     He  may  bring  them 
here,  and  hold  them  in  bulk  without  danger. 
So  much  is  fairly  ruled  in  Leisy  v.  Hardin. 
He  may  sell  them  to  the  trade  or  for  ship- 
ment to  the  states  in  the  same  unbroken  trade 
packages,    notwithstanding  their  unlawful 
character.     This  clearlyresults  from  the  rule 
in  Leisy  v.  Hardin.     We  might  have  held, 
had  the  question  been  one  for  us,  that  the  ob- 
ject of  the  interstate  law  commerce  clause  was 
quite  different  from  what  it  seems  thought  to 
be.     We  might  have  thought  it  intended  to 

grevent  the  establishment  of  state  custom- 
ouses  and  taxation  along  state  lines,  and  to 
make  for  the  general  purposes  of  legitimate 
trade  all  the  states  open  to  the  manufacturers 
and  merchants  of  the  several  states.  But  for 
this  the  states  mi^ht  have  intercepted  all 
goods  reaching  their  borders,  and  weighed, 
valued,  and  taxed  them  before  permitting 
them  to  proceed  to  their  destination.  The  de- 
structive effect  upon  commerce  of  such  re- 
strictions was  clearly  foreseen  and  wisely 
guarded  against  by  our  fathers.  But  the  pro- 
tection of  the  lives,  the  health,  and  morals  of 
citizens  was  the  cdiief  of  the  duties  of  govern- 
ment left  to  the  states  when  the  Union  was 
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formed.  The  oommon-]aw  rights  and  rem- 
edies are  to  he  sought  in  the  courts  of  the 
states.  For  this  reason  we  would  have  held 
that  the  police  regulations  of  the  states  stood 
on  impregnable  ground,  and  that,  while  no 
state  had  the  right  to  tax  or  to  burden  inter- 
state commerce,  each  state  had  the  right  to 
exclude  from  ita  territory  such  articles  of  food 
or  drink  as  were  injurious  in  their  character 
and  effect  upon  the  health  or  the  morals  of  the 
public.  But,  however  this  may  be,  it  will 
not  be  denied  that  state  commerce — that  is, 
bosiness  conducted  within  tlie  lines  of  a 
state — was  left  to  state  control.  It  was  the  in- 
tention of  the  United  States  to  protect  the  cit- 
izens and  the  productions  of  one  state  against 
anjust  discrimination  by  the  other  states,  but 
it  was  and  is  the  duty  of  the  state  to  protect 
its  citizens  against  each  other. 

If,  then,  the  retail  of  oleomargarine  at  the 
defendant's  store  is  to  be  regarded  as  in  any 
sense  his  business,  as  it  would  seem  to  be 
from  the  form  of  the  licenses  attached  to  the 
case  stated,  and  from  all  the  facts,  he  is 
clearly  liable  as  an  individual  to  the  penalty 
provided  by  the  law  which  he  has  broken. 
Can  the  facts  that  the  store  is  the  store  of  the 
manufacturer,  and  that  he  is  their  agent,  re- 
lieve him  from  liability?  The  sales  are  not 
mide  from  the  factory,  nor  under  the  right 
which  the  fact  of  making  confers  on  the 
maker.  On  the  contrary,  the  sales  are  made 
under  a  store  license  granted,  not  to  an  estab- 
lishment located  in  another  state,  but  to  a 
store  in  this  state.  When  a  nonresident  of 
Pennsylvania  comes  into  the  state  to  embark 
in  business  here,  his  situation  is  like  that  of 
any  other  resident,  and  his  business  done  at 
his  store  is  state,  not  interstate.  It  does  not 
matter  where  he  obtains  his  ^oods.  Interstate 
commerce  does  not  necessarily  depend  on  the 
origin  of  goods ;  or,  rather,  all  men  who  buy 
and  sell  foreign  merchandise  are  not  nec- 
essarily engaged  in  interstate  commerce.  If 
it  was  otherwise,  all  merchants  would  be  su- 
perior to  state  laws,  for  all  deal  to  some  ex- 
tent in  goods  made  in  other  states  and  in  other 
countries.  It  is  not  simply  or  mainly  the 
origin  of  the  goods,  therefore,  that  is  to  be 
ooDsidered,  but  the  nature  of  the  business 
done.  One  who  keeps  a  stock  of  goods  in 
store  for  the  inspection  of  customers,  and  sells 
from  this  stock  to  actual  consumers,  is  a  local 
dealer.  His  business  is  intrastate,  not  inter- 
state. Our  Act  of  1885,  under  which  this  case 
arises,  is  not  a  trade  regulation.  It  is  a  po- 
lice law.  This  court  has  so  held  repeatedly, 
and  our  view  of  it  was  expressly  affirmed  by 
the  Supreme  Court  of  the  United  States  in 
PmeU  V.  Penntylmnia,  127  U.  S.  678,  82  L. 
ed.  2i3,  a  case  which  turned  upon  that  single 
question.  It  does  not  undertake  to  deal  with 
an  importer  from  another  country  or  state, 
but  with  manufacturers,  and  dealers  within 
the  state.  It  prohibits  the  manufacture  of 
oleomargarine  within  the  limits  of  the  state. 
It  also  prohibits  the  sale,  the  offer  to  sell, 
tnd  the  having  in  possession  with  intent  to 
sell,  the  same  as  an  article  of  food.  ^  It  lays 
its  prohibition  on  those  who  are  fairly  sub- 
j(  ct  to  its  jurisdiction,  and  on  no  others.  We 
have,  then,  a  valid  police  law,  so  declared  by 
the  highest  tribunal  in  the  land,  which  pro- 
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hibits  the  sale  of  oleomargarine  as  an  article 
of  food  within  the  state.  We  have  the  pro- 
prietor of  a  storfi  located  and  licensed  here 
making  sales  of  the  prohibited  article  to  cus- 
tomers for  the  prohibited  purpose.  It  does 
not  matter  that  the  merchant  makes  his  home 
in  another  state,  or  that  he  makes  his  sales 
by  a  clerk  or  agent,  rather  than  in  person. 
He  is  a  local  dealer,  selling  in  violation  of 
the  local  law,  and  liable  to  its  penalty.  If 
the  residence  of  the  dealer  could  affect  the 
character  of  his  trade,  then  our  police  laws, 
intended  to  protect  our  own  people,  would 
operate  as  a  discrimination  against  our  citi- 
zens, and  in  favor  of  citizens  of  other  states, 
and  would  commit  to  those  having  no  in- 
terests in  common  with  us  a  most  odious 
monopoly  in  every  form  or  kind  of  traffic 
which  our  state  should  attempt  to  regulate 
or  to  suppress.  Intrenched  behind  the  inter- 
state commerce  clause  so  construed,  citizens 
of  other  states  could  prey  upon  our  people, 
trample  upon  our  laws,  and  make  gain  out 
of  a  traffic  forbidden  to  our  citizens,  only  to 
be  delivered  up  absolutely  and  uncondition- 
ally to  them.  It  would  require  only  that  such 
citizen  of  another  state  should  establish  a 
lociil  store  in  Rome  of  our  towns  or  cities,  or 
in  all  of  them;  conduct  a  local  business,  to 
meet  a  local  demand ;  and,  when  called  upon 
by  the  officers  of  the  law,  make  reply  that  he 
made  the  goods  in  some  other  state,  and,  as 
a  manufacturer,  supplied  himself,  as  a  local 
dealer,  with  wares  of  a  foreign  origin. 
Neither  the  foreign  origin  of  the  goods  sold» 
nor  of  the  seller,  Tior  both  together,  will  con- 
vert a  business  that  is  local  and  intrastate 
into  one  that  is  general  and  interstate,  within 
the  meaning  of  the  constitution  of  the  United 
States. 

But  the  defendant's  second  position  is  that, 
admitting  the  views  now  stated  to  be  correct, 
he  is,  nevertheless,  beyond  the  reach  of  the 
state  law  for  another  reason,  viz.  that  his  sales 
are  made  in  original  packa^res,  and  are  tliere- 
fore  interstate  commerce.  We  have  examined 
the  decisions  of  the  supreme  court  of  the 
United  States  for  a  definition  of  the  term 
**  original  package.  **  It  does  not  seem,  how- 
ever, to  have  received,  and  perhaps  at  this 
time  is  not  capable  of,  a  precise  definition, 
that  may  be  applied  to  it  in  all  cases.  The 
idea  for  which  it  stands  is,  however,  not  dif- 
ficult of  apprehension  or  statement.  The 
methods  adopted  by  manufacturers  and  im- 
porters for  packing  and  preparing  goods  for 
transportation  by  sea  or  land  differ  with 
the  differences  in  the  character,  bulk,  and 
material  of  the  merchandise  itself.  The 
general  purpose  is  to  adopt  that  form  and  size 
of  package  best  adapted  to  the  safe  and  con- 
venient transportation  and  delivery  of  the 
particular  class  of  goods  to  be  moved,  be- 
cause the  convenience  of  the  trade  will  be 
best  subserved  thereby.  Such  packages,  put 
up  with  a  view  to  the  convenience  and  se- 
curity of  transportation  and  handling,  in  the 
regular  course  of  trade,  are  the  original  pack- 
ages of  commerce.  If  we  look  at  the  meaning 
01  the  words  "employed''  we  are  brought  to 
the  same  conclusion.  ^  Original''  means  per- 
taining to  the  beginning  or  origin ;  the  first 
or  primitive  form  of  a  thing.     ''Package'* 
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meanfl  a  bundle  or  parcel  made  up  of  several 
smaller  parcels,  combined  or  bound  together 
in  one  bale,  box,  crate,  or  other  form  of  pack- 
age. An  **  original  package"  is  such  form 
and  size  of  package  as  is  used  by  pro- 
ducers or  shippers  for  the  purpose  of  securing 
both  convenience  in  handling  and  security 
in  transportation  of  merchandise  between 
dealers  in  the  ordinary  course  of  actual  com- 
merce. Such  packages  are  not  always  made 
up  by  putting  smaller  packages  or  bundles 
together,  but  may  include  anv  form  of  re- 
ceptacle that  shall  hold  a  fixed  quantity ;  as 
a  barrel  of  suear  or  salt,  a  bag  of  coilee,  a 
chest  of  tea,  and  the  like.  The  package  must 
not  be  divided  or  its  unity  destroyed.  When 
it  is  received  unbroken  from  the  importer 
through  the  custom  house,  or  from  the  man- 
ufacturer bv  the  ordinary  channels  of  trans- 
portation, ft  is  within  the  protection  of  the 
interstate  commerce  doctrine,  and  the  state 
may  not  subject  it  to  vexatious  delays,  ap- 

Sraisement,  taxation,  or  trade  restriction. 
;ut  it  has  never  been  held  that  the  importer 
might  subdivide  his  package,  and  dispose  of 
its  several  parts  in  detail.  On  the  contrary, 
in  many  cases  the  United  States  courts  have 
held  that,  upon  such  subdivision  or  breaking 
of  bulk,  the  original  package  ceased  to  be 
such  ;  and  the  goods  became  mixed  with,  and 
indistinguishable  from,  the  merchandise  al- 
ready within  the  state,  and  therefore  subject 
to  state  laws.  This  assigns  to  each  jurisdic- 
tion its  proper  powers.  The  general  govern- 
ment protects  the  citizens  of  the  several  states 
in  the  movement  of  their  commodities  across 
state  lines  for  the  purpose  of  commerce.  The 
state  regulates  the  retail  trade  conducted 
within  its  own  borders,  and  forbids  the  sale 
of  8uch. articles  to  its  citizens  as  it  finds  to 
be  injurious  to  them.  We  are  asked  in  this 
case  to  go  a  step  further,  and  hold  that  any 
package  which  a  manufacturer  may  choose  to 
put  up  and  send  to  himself  as  a  merchant,  or 
to  a  customer,  is  necessarily  an  "original 
])ackage, "  because  it  was  put  up  by  a  manu- 
facturer outside  of  the  state.  We  cannot  so 
hold. 

This  question  was  brought  to  our  attention 
recently  by  the  case  of  Com.  v.  Zelt,  138  Pa. 
615,  11  L.  R.  A.  602.  In  that  case  a  distiller 
living,  or  at  least  making  whiskey,  just  over 
the  state  line^  established  a  store  or  an  agency 
within  the  state.  He  put  up  his  ** goods"  in 
bottles,  rangine  in  capacity  from  one  quart 
down  to  one-half  pint,  and,  packing  them  in 
unsealed  barrels,  sent  them  to  the  Pennsyl- 
vania store.  When  they  reached  the  agent, 
the  bottles  were  taken  from  the  barrels,  and 
arranged  upon  the  shevles  and  in  the  windows 
of  tlie^store  in  the  manner  usual  in  that  trade, 
and  sold  to  customers.  The  seller  was  prose- 
cuted for  the  sale  of  intoxicating  liquors 
without  a  license,  such  as  the  laws  of  the 
state  require.  His  defense  was — the  now 
common  one — that  he  was  engaged  in  inter- 
state commerce.  His  position  was  that  the 
bottles  sold  by  him  singly  to  customers  had 
been  filled  and  corked  at  the  distillery, 
which  was  in  another  state,  and  that  they 
were  the  "original  packages"  put  up  by  the 
maker,  and  transported  across  the  line  to  his 
store  for  sale.     The  contention  was  seriously 
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and  earnestly  made  that  any  size  or  shape  of 
jug  or  bottle  which  the  distiller  might  desire 
to  meet  the  needs  of  the  retail  sale  of  drink 
became,   when  filled  and  shipped  by   him 
across  a  state  line,  an  "original  package," 
within  the  moaning  of  that  phrase  as  usea  by 
the  United  States  courts  in  the  interstate  com- 
merce cases.    The  character  of  the  package 
appears  to  have  been  submitted  to  the  jury, 
who  convicted  the  defendant.     The  defend- 
ant appealed  to  this  court,   and   we   said, 
through  Paxson,  Ok.  J,:    **  Whether  a  box  or 
a  barrel  of  beer  can  be  separated  and  sold  in 
single  bottles  as  original  packages  will   be 
formally  decided  when  the  question  squarely 
arises.     The  jury  evidently  regarded  it  as  a 
trick  and  an  evasion  of  our  statute."    The 
judgment  was  accordingly    affirmed.     The 
question  which  it  was  not  necessary  to  decide 
in  Com,  v.  Zdt^  supra,  is  fairly  involved  in 
this  case,  so  far  as  oleomargarine   is   con- 
cerned.    The  case  stated  concedes  that  the 
package  was  sold  by  this  defendant  for  con- 
sumption, as  "an  article  of  food,"  but  asserts 
that  it  was  sold  in  the  form  in  which  the 
maker  put  it  up  at  his  factory.    It  is  not  said 
that  it  was  an  "original  package"  in  express 
words,  nor  that  it  was  in  the  form  usually 
adopted  in  the  trade  for  purposes  of  transpor- 
tation.    It  is  reasonable  to  infer  that  when 
the  defendant  was  admitting  the  sale,  and 
setting  up  his  justification  for  a  violation  of 
the  law,  he  would  do  this  as  strongly  as  the 
facts  would  sustain  him,  had  he  gone  into 
the  proof  upon  a  trial  before  a  jury.     What 
the  case  stated  does  tell  us  is  that  the  defend- 
ant sold  at  his  store  in  Philadelphia,  to  one 
John  H.  Berry,  the  keeper  of  a  coffee  house  at 
606  Lombard  street,  Philadelphia,  a  package 
of  oleomargarine,  weighing  eighty  pounds, 
made  and  stamped  and  branded  in  Rhode  Isl- 
and, for  use  as  an  article  of  food.     This  is 
almost  identical  with  the  defense  in  Chm.  ▼. 
Zelt,  which  was  that  the  bottles  sold  by  the 
defendant  were  put  up  and  shipped  in  another 
state,  and  sold  in  the  same  form  in  which 
they  were  received.     This  does  not  go  far 
enough.    The  defendant  in  this  case,  as  in 
ZeWs  Ccue,  was  prima  facie  a  lawbreaker. 
It  was  incumbent  on  him  to  show  his  ri^ht 
to  violate  the  police  laws  of  the  state  in  which 
he  lived  or  carried  on  his  store  affirmatively 
and  clearly.     It  is  not  enough  to  hint  or  sug- 
gest the  existence  of  such  a  right.    It  must 
be  set  up,  and  his  ability  to  escape  the  pen- 
alty of  the  broken  law  depends  on  the  suf- 
ficiency of  the  justification.    The  fact  alleged 
as  a  justification  is  that  the  package  sold  was 
"  made,  stamped,  and  branded"  in  Rhode  Isl- 
and.    To  enable  the  defendant  to  stand  on 
this  statement,  it  is  necessary  for  us  to  go 
with  him  to  his  legal  conclusion,  viz.,  what- 
ever package  is  put  up  at  a  factory  outside 
the  state  is  an  "original  package,"   within 
the  meaning  of  the  interstate  commerce  doc- 
trine.    This  we  distinctly  refuse  to  do.     The 
United  States  courts  have  not  so  held  as  we 
understand  the  cases,  and  such  a  conclusion 
could  not  be  sustained  on  principle,  as  tlie 
question  presents  itself  to  us.     The  conse- 
quences of  such  a  holding  are  obvious.     In 
this  case  the  owners  of  the  store  in  Philadel- 
phia are  the  owners  of  the  factory  in  another 
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at&te.  Am  merchants  they  understand  the 
Deeds  of  their  retail  trade,  and  the  forms  and 
sizes  of  rolls,  tubs,  or  packages  that  will  best 
suit  the  wants  of  their  customers.  As  man- 
ufacturers they  can  put  their  product  in  pack- 
sges  of  such  size  and  shape  as  shall  meet  their 
own  needs  as  merchants.  They  have  both 
ends  of  the  traffic  in  their  bands,  and  may  do, 
ss  they  undoubtedly  are  in  the  habit  of  doing, 
whatever  their  profits  as  retailers  require 
tbem  to  do  as  manufacturers.  A  jury  would 
be  joslified  in  finding  in  such  a  case,  as  the 
jury  found  in  Zelt'a  Com,  that  the  mode  of 
putting  up  the  packages  was  not  adapted  to 
meet  the  requirements  of  actual  interstate 
commerce,  but  the  requirements  of  an  unlaw- 
ful, intrastate,  retail  trade.  In  this  case  the 
facta  are  found  for  us  as  by  the  parties.  We 
sre  to  determine  their  legal  effect.  The  de- 
fendant is  found  to  have  made  sales  of  oleo- 
margarine as  an  article  of  food  contrary  to  the 
provisions  of  our  statute.  It  is  also  found 
that  he  made  these  sales  for  a  nonresident  em- 
ployer. But  the  residence  or  business  of  the 
owner,  standing  alone,  is  wholly  immaterial. 
Our  law  deals  with  the  local  trade,  regardless 
of  the  nationality  or  residence  of  the  trader, 
b  is  further  found  that  the  sales  are  made  in 


packages  put  up  by  the  trader  at  his  f actoir* 
and  sent  to  his  store  in  this  city  for  sale.  This, 
as  we  have  said,. does  not  amount  to  an  asser- 
tion that  the  sales  are  made  in  the  "original 
packages"  of  commerce.  If  it  shows  any- 
thing upon  the  subject,  it  shows  that  they  are 
not  so  made.  One  who  plants  his  feet  squarely 
upon  the  police  laws  of  this  state,  and  defies 
its  officers  to  suppress  or  to  punish  his  unlaw- 
ful trade,  must  show  a  clear  legal  right  to 
take  and  maintain  his  position  as  a  public 
enemy,  or  suffer  the  penalty  of  the  broken 
law.  To  hold  otherwise  would  make  it  im- 
possible for  the  people  of  any  state  to  protect 
themselves  from  evils  that  by  common  consent 
throughout  the  civilized  wor'd  need  to  be  re- 
strained and  removed  by  suitable  legislation. 
It  would  also  strike  a  blow  of  absolutely 
crushing  weight  at  the  existence  of  the  police 
power  in  the  several  states,  and  render  all  at- 
tempts at  its  exercise  ineffectual  and  useless. 

ThsjudgmerU  of  the  court  below  i$  reversed, 
and  judgment  is  now  entered  on  the  case 
stated  in  favor  of  the  plaintiff  for  the  sum  of 
$100,  with  the  costs  of  suit.  After  judgment 
is  properly  entered  let  the  record  be  remitted 
for  purposes  of  execution. 

Reversed  in  171  U.  8. 1.  48  L.  ed.  49. 
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H.  A.  8CHLICHTER  et  al. 

11  F.  KEITEB  et  al,  Appti. 

(lfi6Fa.U9L) 

1.  The  burden  im  on  those  who  seek  to 
diaposseae  of  eliiirch  property  trustees 
who  with  their  predecessors  have  been  in  oontin- 
1I0U8  possession  of  it  for  more  than  sixty  years  to 
ihow  affirmatively  how  and  when  their  title  ao- 
enied  and  that  it  Is  ffood  and  valid. 

f.  Aeqoieecenoe  ia  aAd  nae  of  m,  eonstl^ 
tation  by  a  ohurch  society  tor  more  than  fifty 
Tean  settles  the  question  of  its  validity. 

&  For  the  purpose  of  settling  the  title 
to  ehareh  property  coarte  may  Inquire 

into  and  determine  the  validity  of  an  attempt  to 
ameDd  the  constitution  and  confession  of  faith 
of  the  society  so  as  to  ascertain  whether  those 
adhering  to  the  orisrinai  or  amended  documents 
Qoastitute  the  society. 
4.  The  anding  of  m  referee  afllrmed  by 
the  trial  court  Is  eonoluslTe  as  to  whether 
or  not  an  attempted  amendment  of  the  confession 
of  faith  of  a  religious  society  was  so  radical  as  to 
destroy  the  identity  of  the  church,  unless  dear 
error  in  the  finding  is  pointed  out. 

^  A  provision  of  a  ehnreh  eonstltution 
that  no  rule  shall  be  passed  "to  change 

or  do  away  with  the  oonf ession  of  faith  as  it  now 
stands**  does  not  prevent  changes  in  the  Interest 
of  clearness  of  expression  or  fullness  of  state> 
mentof  the  accepted  doctrines  of  the  church. 

€.  An  afllrmattve  vote  of  more  than  two 

Kotb.~Id  connection  with  the  above  decision  as 
to  church  divisions,  see  Smith  v.  Pedigo  (Ind.)  19 
L  R.  A.  433:  also  Finley  v.  Brent  (Va.)  U  L.  B.  A. 
<14.  and  note:  Ut,  Zion  Baptist  CihuTOh  t.  Whitmore 
Oowa)  18  L.  H.  A.  196,  and  nots. 
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thirds  of  those  votings  in  response  to  a 
proposition  of  the  fro  verning  body  of  a  church 
to  change  the  constitution  is  effective  under  a 
constitution  authorizing  changes  **on  the  request 
of  two  thirds  of  the  whole  society"  although  the 
whole  number  of  votes  cast  is  only  a  little  over 
one  tliird  of  the  church  membership. 

7.  The  adherents  to  the  new  constitu- 
tion and  not  the  dissenters  therefW>m 
constitute  the  church*  where  the  govern- 
ing  body  makes  a  proposition  for  a  permissible 
change  to  the  old  constitution  and  confession  of 
faith  which  after  ample  time  for  oonsidenition 
and  a  suitable  system  for  asoertainlnff  prefer- 
ences Is  adopted  by  the  required  majority  of 
those  voting  and  the  change  is  then  promulgated 
by  the  bishops  under  the  direction  of  the  govern- 
ing  body. 

duly  19, 1898.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  for  Franklin 
County  in  favor  of  complainants  in  a  suit 
brought  bv  the  officers  of  the  Cburcb  of  the 
United  Brethren  in  Christ,  at  Greenc<)st1e,  to 
enjoin  defendants  from  interfering  with  them 
in  the  exercise  of  their  respective  offices,  and 
also  to  enjoin  them  from  interfering  with  the 
church  property.    Affirmed, 

The  opinion  of  the  court  below  was  as  fol- 
lows: 

**The  subject  of  this  controversy  is  the 
house  of  worship  owned  by  the  congregation 
of  the  United  Brethren  in  Christ  at  Green- 
castle,  in  this  county.  The  buildini?  was 
erected  by  the  congregation,  out  of  voluntary 
subscriptions,  upon  a  lot  of  ground  acquired 
by  the  same  means,  and  which  was  conveyed 
by  deed  bearing  date  22d  March,  l^2S,  ta 


See  also  24  L.  R.  A.  616;  26  L.  R.  A.  68;  29  L.  R  A.  476;  31  L.  R.  A.  141; 
82  L.  R.  A.  838. 
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one  John  Dome,  who  thereupon  by  deed,  in 
which  it  is  recited  that  the  lot  ^was  par- 
chased  for  the  purpose  of  erecting  a  church 
for  the  United  Brethren  in  Christ/  conveyed 
it '  to  George  Zeigler,  Jacob  Wingerd,  Sam- 
uel Lenhard,  ancT  Solomon  Moor,  trustees  of 
said  congregation,  for  the  only  use  and  in- 
terest above  described,  and  for  no  other  pur- 
pose.' The  parties  to  the  contention,  upon 
the  one  side  and  the  other,  are  the  office  bear- 
ers and  trustees  of  what,  unfortunately,  are 
now  two  distinct  and  separate  congregations, 
each  claiming,  as  against  the  other,  the  right 
to  the  exclusive  use  of  the  church  properly, 
as  being  the  only  true  congregation  of  the 
United  Brethren  in  Christ  at  Qreencastle. 
Both  alike  make  their  appeal  to  the  civil 
power;  each  insisting  that  the  other  is  an 
intruder,  and  asking  that  it  be  restrained 
from  further  interference  with  the  other's 
rights. 

"^The  case  as  disclosed  by  the  respective 
bills,  answers,  and  proofs,  is  substantially 
as  follows :  The  denomination  of  the  United 
Brethren  in  Christ  has  existed  aa  an  unin- 
corporated religious  association  since  about 
1800.  From  a  small  beginning,  which 
seemed  without  much  promise  of  expansion 
or  permanence,  it  has  grown  into  an  organi- 
zation which  numbers  its  adherents  by  hun- 
dreds of  tliousands,  and  which  now  takes 
rank  with  the  prominent  and  leading  repre- 
sentatives of  Protestant  Christian  thought 
and  work.  It  has  its  institutions  of  learn- 
ing, its  boards  of  charities,  missions,  and 
publ  ication,  and  other  organized  departments 
of  religious  activity.  It  has  an  established 
polity  and  church  government,  peculiarly 
its  own,  which  have  grown  and  developed 
with  the  increase  of  the  society  in  numbers 
and  importance.  Under  this  general  system, 
the  individual  churches  belonging  to  the  de- 
nomination are  subordinate  members,  owing 
and  yielding  allegiance  and  submission  to 
the  authority  of  the  whole  church,  as  repre- 
sented by  its  general  conference,  where  re- 
sides the  ultimate  power.  Thejr  are  also 
subordinate  to  certain  established  intermedi- 
ate tribunals,  whose  authority  acts  more 
directly  upon  them.  The  scheme  of  gov- 
ernment contemplates,  first  of  all,  the  indi- 
vidual church,  or  congregation ;  next,  the 
circuit,  which  embraces  several  churches  as- 
sociated under  the  general  supervision  of  one 
minister,  designated  'preacher  in  charge;' 
next,  the  quarterly  conference,  composed  of 
the  presiding  elder,  the  preachers  of  the  sev- 
eral churches  in  the  circuit,  and  certain  offi- 
cers of  each  church ;  next,  the  annual  con- 
ference, with  such  territorial  limits  as  are 
defined  by  an  authority  still  superior,  and 
which  is  composed  of  the  presiding  elders 
and  preachers  within  the  bounds  of  the  con- 
ference, and  a  lay  representative  of  one  from 
each  church;  ana,  finally,  the  general  con- 
ference, which  is  made  up  of  the  bishops  of 
the  church  and  delegates  elected  from  each 
annual  conference.  It  is  unnecessary  to  in- 
quire into  the  limitations  of  power  of  these 
subordinate  departments,  nor  is  it  important 
to  inquire  into  the  growth  and  development 
of  the  system  of  government.  The  general 
conference,  as  an  ultimate  court,  has  had  an 
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existence  since  1816.    In  this  year  it  fonnu- 
lated  and  promulgated  a  system  of  doctrine 
and  belief,  and  rules  of  discipline,  which, 
by  reason  of  its  imprimatur,  became  the  law 
of  faith  and  practice  throughout  the  entire 
church.     In  1841,  at  a  regular  meeting  of 
the  conference,  and  in  the  exercise  of  an  au- 
thority which,  if  questioned  at  the  time,  ha» 
been  fully  acquiesced  in  ever  since,  it  or- 
dained the  only  constitution  the  church  ever 
had  until  the  present  contention  began.     Its- 
final  authority  in  all  such  matters  has  been 
recognized  and  approved  during  all  the  yeara 
of  the  church's  existence  since  its  first  meet- 
ing in  1815.     With  the  rapid  growth  of  the 
society  came  diversity  of  views,  and  the  har 
mony  which  had  contributed  so  much  to  tte 
prosperity  of  the  church  was  disturbed  hy 
urgent  demands  on  the  one  side  for  a  change- 
in  the  articles  of  faith  and  constitution,  and 
by  conservative  resistance  on  the  other.    The 
conference  of  1885  was  in  sympathy  witb 
those  who  demanded  revision;   and  it  or- 
dained  a  commission  of  twenty- seven,  com- 
posed of  the  bishops  of  the  church,  and  min* 
isters  and  laymen  designated  by  itself,  witi» 
powers  thus  defined :    'To  consider  our  pres- 
ent confession  of  faith  and  constitution,  and 
prepare   such  a  form  of    belief   and   suct^ 
amended  fundamental  rules  for  the  govern- 
ment of  this  church  in  the  future  as  will,  ia 
their  judgment,  be  best  adapted  to  secure  it» 
growth  and  efficiency  in  the  work  of  evange- 
lizing the  world.*    The  action  of  the  con- 
ference contemplated  a  submission   of  the 
work  of  the  commission  to  a  vote  of  the  so- 
ciety or  church,  and  the  commission  was  di- 
rected to  devise  regulations  for  its  publica- 
tion and  submission.     A  revised  confessioit 
and  constitution  were  agreed  upon  by   the 
commission ;  and  by  a  vote  of  the  church, 
taken  in  accordance  with  the  method  pre- 
sented by  the  commission,   they   were  ap- 
proved by  a  large  majority — more  than  twe 
thirds — of  those  voting  thereon.     At  the  next 
regular  session  of  the  conference,   held  at 
York,   Pennsylvania,  in  1889,  the  commis- 
sion reported' the  confession  and  constitution 
as  revised  by  it,  and  made  return  of  the  vote 
which  had  been  taken  thereon.     Whereupon, 
by  a  vote  of  110  to  20,  the  report  was  adopted 
by  the  conference,   and  a  majority  of  the 
bishops   united   in   a   proclamation  to   the 
churches,  wherein  the  result  was  announced, 
and  it  was  declared  that  the  document  whicl^ 
had  been  voted  upon  'is  the  confession  of 
faith  and  constitution  of  the  Church  of  the 
United  Brethren  in  Christ,  and  we  do  pass 
from  under  the  old,  and  legislate  under  the 
new,   constitution.'     Of  the  minority  wbe 
opposed  this  action,  about  fifteen,  including 
one  of  the  regular  bishops  of  the  church, 
withdrew  from  the  meeting,  and,  assembling 
elsewhere,  organized  theinselves  into  a  ocm- 
ference,  and  sat  in  regular  sessions,  claiming 
to  be  the  regular  general  conference  of  the 
church.    They  repudiated  the  action  of  the 
body  from  which  they  had  withdrawn,  a» 
violative  of  the  fundamental  law  of  the  80> 
ciety,  and  revolutionary,  and  proceeded  with 
the  business  of  the  conference  they  had  or- 
ganized regardless  of  the  other  body.     Thu» 
occurred  the  separation  which  has  been 
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Itaitfal  of  strife  and  litleation  throughout 
the  whole  church,  and  which  has  so  divided 
the  allegiance  of  the  membership  of  the 
charch  at  Greencastle  as  to  occasion  this  pres- 
eot  contention.  With  two  general  confer- 
enoes,  each  claiming  to  represent  the  church 
at  larffe,  and  each  haying  its  own  proper 
subonfinate  annual  conferences  and  circuits, 
and  all  the  external  organs  of  separate  legit- 
imate existence,  we  have,  in  point  of  fact, 
two  distinct  organized  societies.  One  or 
otlier  is  the  Church  of  the  United  Brethren 
in  Christ  by  right  and  historical  succession, 
but  both  cannot  be.  Which  is  it?  This,  in 
brief,  is  the  question  here  raised.  The  house 
of  worship  at  Greencastle,  for  the  possession 
of  which  both  parties  are  here  contending,  is 
the  property  of  the  congregation  of  the 
United  Brethren  in  Christ  at  Greencastle,  and 
Aose  persons  constitute  the  congregation  who 
are  in  connection  and  correspondence  with 
that  body  which  is  the  true  general  confer- 
ence of  the  church.  It  is  with  the  rights  of 
property  that  we  are  dealing,  and  these  rights 
can  be  determined  only  by  the  relations 
which  the  contending  parties  sustain  to  the 
church  of   the  United  Brethren  in  Christ. 

**  Several  considerations  agree  in  giving  to 
the  plaintiffs  the  advantage  of  a  prima  facie 
case.  There  is  the  fact  of  uninterrupted  suc- 
cession in,  and  .control  ling  action  of,  the  con- 
ference to  which  they  are  adherents.  That 
the  body  which  met  at  York  was  the  general 
conference  of  the  church  is  not  questioned. 
There  is  no  complaint  that  it  was  irregularly 
or  improperly  constituted.  Of  the  one  hun- 
dred and  thirty  members  who  composed  it, 
at  least  one  hundred  and  ten  continued  to  the 
end,  participating  in  its  work,  and  maintain- 
ing their  allegiance  to  its  organization.  The 
general  machinery  of  church  organization 
lias  remained  under  its  control,  as  has  the 
management  of  the  charities  and  temporali- 
ties oi  the  church.  It  has  continued  to  com- 
mand the  allegiance  and  support  of  a  large 
majority  of  the  bishops,  ministers,  and  laity 
of  the  church,  and  by  far  the  greater  number 
of  the  local  diurdies  continue  their  connec- 
tion with  it,  accepting  the  new  confession 
of  faith,  and  submitting  to  the  government 
of  the  revised  constitution.  The  majority 
of  Uie  members  of  the  Greencastle  congrega- 
tion support  it.  The  act  of  withdrawal  from 
this  general  conference  was  the  act  of  those 
who  composed  the  conference  to  which  the 
defendants  adhere.  Under  this  state  of  facts, 
we  may  start  wi^  the  presumption  of  regu- 
larity in  that  division  of  the  church  here  rep- 
resented by  the  plaintiffs,  and  which,  for 
porposes  of  convenience,  we  shall  designate 
as  the  '  Liberals, '  since,  if  that  is  not  their 
adopted  name,  it  is  the  one  by  which  they 
have  come  to  be  generally  known ;  and  call 
upon  the  defendants,  who  represent  the  divis- 
ion known  in  the  same  way  as  the '  Radicals, ' 
to  make  good  their  claim  to  legitimacy. 
This,  by  their  answer  and  cross-bill,  and  the 
evidence  offered,  they  claim  to  have  done, 
and  it  is  for  us  now  to  inquire  how  far  they 
have  succeeded. 

"The  immediate  cause  of  separation  was 
the  adoption  of  the  new  constitution  and  the 
new  or  revised  confession  of  faith  by  the  gen- 
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eral  conference  of  1889.  Tlie  radicals  reject 
both,  maintaining  their  organized  existence 
under  the  constitution  of  1841,  and  observing 
the  confession  of  1815  as  their  only  rule  of 
faith.  Their  contention  is,  first  of  all,  that 
the  inheritance  and  succession  is  in  them, 
because  they  are  identical  in  faith  and  prac- 
tice with  the  original  historic  Church  of  the 
United  Brethren  in  Christ;  that,  although  a 
minoritv,they  are  the  only  existing  organi- 
zation that  recognizes  the  constitution  which 
has  been  the  law  of  the  church  since  1841, 
and  accepts  the  confession  of  faith  which  the 
church  adopted  and  proclaimed  in  1815, — a 
position  which,  however  important  as  part 
of  the  defendants'  case,  would  not,  of  itself, 
be  conclusive  of  the  controversy,  no  matter 
how  well  sustained,  as  will  appear  subse- 
quent; and,  secondly,  that  the  liberals, 
through  the  conference  to  which  they  adhere, 
have,  oy  a  proceeding  irregular  and  revolu- 
tionary, adopted  a  new  and  different  consti- 
tution from  that  which  was  and  is  the  law 
of  the  church,  and  have  adopted  and  pro- 
claimed a  new  and  different  standard  of  faith 
from  that  which  the  church  had  always  ob- 
served, and  that  by  so  doing  they  have  formed 
a  new  and  different  religious  society,  and  so 
forfeited  all  claims  to  recognition  as  the 
Church  of  the  United  Brethren  in  Christ. 
The  first  position,  as  I  have  stated  it,  may 
be  conceded.  The  radicals  do  adhere  to  the 
old  confession,  and  do  observe  as  the  law  of 
their  organization  the  old  constitution,  both 
in  all  their  literalness ;  and  they  are  the  only 
society  of  which  this  can  be  said.  The  in- 
conclusiveness  of  this,  however,  will  appear 
further  on.  It  is  the  second  proposition 
which  challenges  and  invites  investigation. 
It  suggests  two  distinct  inquiries :  First,  as 
to  the  change  in  the  constitution ;  <^nd,  sec- 
ond, with  respect  to  the  change  in  the  con- 
fession of  faith.  We  shall  observe  this  or- 
der in  their  consideration. 

*'Two  general  objections  are  made'to  the 
action  of  the  general  conference  with  refer- 
ence to  the  constitution:  First,  that  the 
change  was  not  made  in  accordance  with  the 
laws  and  usages  of  the  church ;  and,  second, 
that  certain  provisions  of  the  old  constitu- 
tion, which  were  therein  declared  to  be  in- 
violable, have  been  so  altered  and  amended 
as  to  work  a  virtual  repeal  of  the  original 
provisions.  In  the  view  we  take  of  the  case, 
it  is  unnecessary  to  discuss,  or  even  indicate, 
the  points  of  difference  between  the  old  and 
new  constitution.  It  is  enough  to  say  that 
they  do  not  in  any  serious  manner  affect  the 
internal  order  and  government  of  the  society. 
The  mvamen  of  the  first  objection  lies  in 
the  alleged  disregard  of  the  4th  section  of 
article  2  of  Uie  old  constitution,  which  pro- 
vides that  'there  shall  be  no  alteration  of  the 
foregoing  constitution,  unless  by  request  of 
two  thiras  of  the  whole  society. '  It  is  un- 
doubtedly true  that  both  the  idea  of  revision, 
and  the  scheme  for  its  accomplishment,  orig- 
inated with  the  general  conference  of  1886, 
held  at  Fostoria,  Ohio.  It  had  no  request 
of  any  kind  before  it,  looking  to  this  end. 
That  conference  created  the  commission,  of 
its  own  motion,  '  to  consider  our  present  con- 
fession of  faith  and  constitution,  and  prepare 
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such  a  form  of  telief,  and  such  amended  fun- 
damental rules  for  the  government  of  the 
church  in  the  future,  as  will,  in  their  judg- 
ment, be  best  adapted  io  se  :ure  its  growth 
and  efficiency  in  the  wcjIk  of  evangelizing 
the  world.'  It  authorized  and  empowered 
this  commission  to  devise  a  plan  for  the  sub- 
mission of  their  work  to  a  vote  of  the  society, 
without  first  reporting  it  to  the  conference. 
In  November  following,  the  commission  met, 
prepared  a  new  confession  and  constitution, 
and  adopted  a  plan  for  their  submission  to 
popular  vote,  to  be  taken  during  the  month 
of  November,  1888.  At  this  election,  held 
in  November,  1888,  throughout  the  churches, 
the  smallest  vote  that  was  cast  for  any  part  of 
the  revised  work — it  having  been  submitted 
in  several  separate  sections — was  46,994, 
while  the  largest  vote  cast  against  any  part 
was  7,298.  The  vote  in  favor  was  thus 
largely  in  excess  of  two  thirds  of  the  entire 
vote  cast,  thouij^h  not  reaching  to  even  a  ma- 
jority of  the  whole  society,  the  evidence 
showing  a  total  membership  somewhat  ex- 
ceeding 200,000.  At  the  next  quadrennial 
conference,  in  1889,  the  commission  reported 
its  work,  and  the  result  of  the  vote  taken 
thereon ;  and  by  a  vote  of  110  to  20  the  re- 
port was  approved  and  adopted,  and  procla- 
mation was  made  of  the  result  by  the  board 
of  bishops.  So  we  have,  then,  two  particu- 
lars in  which  it  is  alleged  there  was  serious 
and  fatal  disregard  of  constitutional  provis- 
ions, viz. ,  the  adoption  by  the  conference  of 
a  new  or  amended  constitution  without  a  pre- 
vious request,  and  its  adoption  upon  less 
than  a  two- thirds  vote  of  the  entire  society. 
We  shall  not  consider  the  charges  of  mala 
fides  which  are  made  by  the  defendants  in 
this  connection,  with  respect  to  the  method 
of  submission,  for  even  the  unfairness  which 
they  impute,  if  established  as  a  fact,  would 
not  constitute  fraud ;  and,  in  considering  the 
two  particulars  above  stated,  we  shall  take 
no  account  of  those  minor  and  subordinate 
complaints  which  relate  to  the  time  of  the 
submission,  insufflciencv  of  notice,  etc., 
since  all  these  will  fina  their  appropriate 
answers  in  the  conclusions  we  reach  on  the 
main  propositions. 

**  With  reference  to  these  organic  changes, 
it  should  be  understood  that  they  are  to  be 
inquired  into  only  for  the  purpose  of  ascer- 
taining whether  there  has  been  anj  loss  or 
change  of  identity  in  the  organization.  The 
law  has  no  supervisorv  power  over  these  so- 
cieties, which  would  enable  it  to  correct 
mistakes,  if  any  are  made.  So  long  as  they 
do  not  violate  the  settled  rules  of  property 
and  morality,  they  can  proach  and  practice 
and  govern  as  they  please,  without  let  or 
hindrance  from  the  civil  power.  But  when 
a  chan&re  of  organic  law  results  in  a  division 
of  the  society,  and  two  rival  bodies  contend 
at  law  for  the  control,  the  methods  by  which 
the  change  was  effected  become  a  proper  sub- 
lect  of  inquiry,  since,  if  these  methods  were 
Inconsistent  with,  and  opposed  to,  the  fun- 
damental law, — in  other  words,  revolution- 
ary,—it  would  be  clear  usurpation  in  those 
acting  under  them  to  exercise  control,  as 
against  even  a  minority  adhering  to  the  orig- 
inal compact.    In  such  case  the  minority, 
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if  organized,  would  be  the  true,  legitimate 
body,  both  in  fact  and  law.  It  is  in  this 
aspect  that  the  question  is  both  proper  and 
material.  Says  Chief  JtuHee  Gibson  in  Com. 
V.  Chreen,  4  Whart.  596,  in  speaking  of  the 
general  assembly  of  the  Presbyterian  Church 
and  the  relation  it  bears  to  its  trustees,  who 
are  formed  by  the  law  into  a  distinct  cor- 
poration: 'It  is  a  segregated  association, 
which,  although  it  is  the  reproductive  organ 
of  corporate  succession,  is  not  itself  a  member 
of  the  body,  and  in  that  respect  it  is  anoma- 
lous. Havine  no  corporate  quality  in  itself, 
it  is  not  a  suBject  of  our  corrective  jurisdic- 
tion, or  of  our  scrutiny,  further  than  to  as- 
certain how  far  its  organic  structure  may 
bear  on  the  ouestion  of  its  personal  identity 
or  individualitjr.  By  the  (barter  of  the  cor- 
poration, of  which  this  is  the  handmaid  and 
nurse,  it  has  a  limited  capacity  to  create 
vacancies  in  it,  and  an  unlimited  power  over 
the  form  and  manner  of  choice  in  filling 
them.  It  would  be  sufficient  for  the  civil 
tribunals,  therefore,  that  the  assembled  com- 
missioners had  constituted  an  actual  body, 
and  that  it  had  made  its  appointment  in  its 
own  way,  without  reg^^  to  its  fairness  in 
respect  to  its  numbers ,  with  this  limitation, 
however:  that  it  had  the  assent  of  the  con- 
stitutional majority,  of  which  the  official  act 
of  authentication  would  be  at  least  prima 
facie  evidence.  .  .  .  Hence,  where,  as 
in  this  instance,  the  members  have  formed 
themselves  into  separate  bodies,  numerically 
sufficient  for  corporate  capacity  and  organic 
action,  it  becomes  necessary  to  ascertain  how 
far  either  of  them  was  formed  in  obedience 
to  the  conventional  law  of  the  association, 
which,  for  that  purpose  only,  is  to  be  treated 
as  a  rule  of  civil  obligation.' 

"Were  the  changes  here  complained  of 
made  in  conformity  with,  or  in  violation  of, 
the  fundamental  law?  This  makes  a  consid- 
eration of  the  constitution  of  1841  necessary. 
Under  that  instrument  the  general  oonfereuoe 
is  invested  with  great  amplitude  of  power, 
yet  manifestly  less  than  it  bad  before,  since 
the  constitution  itself  was  originally  of  its 
own  making.  The  preamble  recites  that  the 
purpose  of  the  constitution  it,  among  other 
things,  to  define  the  power  and  business  of 

Quarterly,  annual,  and  general  conferences. 
J  section  1  of  article  1,  'all  ecclesiastical 
power  herein  granted,  to  make  or  repeal  any 
rule  of  discipline,  is  vested  in  a  general  con- 
ference, which  shall  consist  of  elders  elected 
by  the  members  in  every  conference  district 
Uiroughout  the  society. '  Bv  article  3,  power 
is  given  it  to  define  the  business  of  the  an- 
nual conferences,  to  elect  the  bishops,  and 
to  try,  by  impeachment,  annual  conferences. 
The  only  restrictions  or  limitations  upon  the 
general  grant  of  power  are  to  be  found  in  sec- 
tions 4-7.  These  are,  in  substance,  tliat  '  no 
rule  or  ordinance  shall  be  passed  to  change 
or  do  away  with  the  confession  of  faith,  as 
it  now  stands,  nor  to  destroy  the  itinerant 
plan ;'  'no  rule  shall  be  adopted  that  will 
infringe  upon  the  rights  of  any,  as  it  relates 
to  the 'mode  of  baptism,  the  sacrament  of  the 
Lord's  Supper,  or  the  washing  of  feet;'  *no 
rule  shall  be  made  that  will  deprive  local 
preachers  of  their  votes  In  the  annual  con- 
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ference  to  which  they  may  be  attached ;'  and 
*  there  ahall  be  no  connection  with  secret  com- 
binationa,  nor  shall  inyoluntary  servitude  be 
tolerated  in  any  way/  That  these  are  in- 
tended as  restrictions  upon  the  grant  of  pow- 
ers to  the  general  conference  is  obvious. 
They  were  directed  a/i^ainst  the  only  body  in 
the  church  that  had  authority  to  make  and 
ordain  rules,  and  they  can  have  no  signifi- 
cance whatever,  except  as  we  apply  them  to 
that  body.  They  were  not  of  the  nature  of 
A  bill  of  ri/i^hts,  excepting  these  particular 
subjects  from  governmental  interference  or 
change ;  at  least,  we  have  no  right  to  assume 
that  they  were.  Indeed,  the  contrary  be- 
comes manifest,  in  the  light  of  the  fourth 
article,  which,  in  its  single  section,  provides 
that  there  shall  be  no  change  Mn  the  forego- 
ing constitution,  unless  bv  request  of  two 
thirds  of  the  whole  society.  The  instrument 
thus  itself  provides  for  their  change,  for  they 
are  part  of  'the  foregoing  constitution  ;*  and 
furthermore,  it  commits  the  power  to  make 
the  change  to  the  general  oonierence,  subject 
only  to  me  limitation  that  the  two  thirds  of 
the  whole  society  shal  1  request  it.  The  chief 
purpose  of  the  constitution  seems  to  have 
been  to  evidence  by  written  fundamental  law 
that  the  general  conference  was  the  supreme 
tribunal  of  the  church,  invested  with  hi^h^st 
legislative  and  judicial  functions,  and  re- 
stricted only  as  therein  expressed.  The  pow- 
ers which  it  had  theretofore  exercised  with- 
out question  or  dissent  were  bounded  only  by 
eztremest  limits.  The  constitution  contains 
bat  little  that  does  not  refer  to  the  confer- 
ence ;  and  if  we  read  it  in  the  light  of  ordi- 
nary language,  the  circumstances  attending 
its  formation,  and  the  earlier  government  of 
the  church,  as  we  are  bound  to  do,  we  must 
conclude  that  it  commits  to  the  general  con- 
ference all  power  except  that  which  it  ex- 
pressly reserves  or  denies.  Not  by  rule,  not 
by  ordinance,  not  by  legislative  enactment, 
could  the  conference  change  the  confession  of 
faith,  or  establish  connection  with  secret 
combinations,  or  do  any  of  these  things  ex- 
pressly denied  it ;  but,  upon  request  of  two 
thirds  of  the  whole  society,  it  could  accom- 
plish any  or  all  of  these  things  in  the  way 
pointed  out, — that  is  to  say,  by  first  chang- 
ing the  constitution.  The  essential  thing, 
to  make  the  chance  consistent  with  the  law, 
was  the  assent  of  the  two  thirds  to  tiie  re- 
moval of  the  constitutional  restriction.  The 
power  was  civen  to  the  conference,  with  this 
limitation  fastened  upon  it. 

''We  cannot  consider  seriously  the  argu- 
ment that  would  avoid  the  action  of  the  con- 
ference because  a  formal  request  had  not  been 
lahmitted  to  it  before  it  began  the  work  of 
revision  and  change.  The  objection  is  purely 
technical,  and,  so  far  as  we  can  see,  without 
merit.  It  sticks  in  the  bark.  Says  Ohitf 
Justice  Gibson  in  Ccmi,  v.  Clark,  7  Watts  & 
8.  183:  'A  constitution  is  not  to  receive  a 
technical  construction,  like  a  common- law 
instrument  or  a  statute.  It  is  to  be  inter- 
preted so  as  to  carry  out  the  great  principles 
of  the  government,  not  to  defeat  Uiem ;  and 
to  this  end  its  commands  as  to  time  or  man- 
ner of  performing  an  act  are  to  be  considered 
merely  directory,  whenever  it  is  not  said  that 
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the  act  shall  be  performed  at  the  time  or  in 
the  manner  prescribed,  and  no  other. '  If  the 
assent  of  the  reauisite  number  was  obtained 
to  the  proposed  change  before  the  change 
was  actually  made,  the  purpose  of  the  con- 
stitutional limitation  was  fully  met.  To 
hold  otherwise  would  be  to  give  to  a  mere 
formality,  which  is  without  essential  pur- 
pose, an  importance  which  neither  the  phrase* 
olo^  nor  the  spirit  of  the  instrument  sug- 
gests. Now,  was  the  assent  of  two  thirds  of 
the  whole  society  obtained,  as  reauired  by 
the  law?  The  change  was  made  finally  by 
the  general  conference,  the  only  body,  as  we 
have  seen,  that  could  make  it ;  but  its  regu- 
larity depends  upon  the  previous  assent  of 
the  constitutional  number.  In  interpreting 
this  provision,  we  must  have  regard  to  the 

f:eneral  scheme  of  the  church's  government 
n  the  proper  exercise  of  its  power,  the  con- 
ference had  raised  up  the  commission,  and 
charged  it  with  the  work  of  preparing  a  re- 
vised constitution,  and  had  empowered  it  to 
arrange  and  provide  for  an  election  through- 
out the  church,  the  vote  to  be  upon  the  ac- 
ceptance or  rejection  of  the  commission's 
work.  The  orders  of  this  commission  with 
reference  to  this  election  became  the  instru- 
mental process  through  which  the  authorized 
expression  of  the  society's  will  was  to  be 
obtained.  '  When  a  law  becomes  the  instru- 
mental process  of  amendment,'  says  Ohi^ 
Juidee  Agnew  in  WelU  v.  Bain,  76  Pa.  47, 
16  Am.  Rep.  663,  'it  is  not  because  the  legis- 
lature possesses  any  inherent  power  to  change 
the  existing  constitution  through  a  conven- 
tion, but  because  it  is  the  only  means  through 
which  an  authorized  consent  of  the  whole 
people,  the  entire  state,  can  be  lawfully  ob- 
tained in  a  state  of  peace.  Irregular  action, 
whereby  a  certain  number  of  the  people  as- 
sume to  act  for  the  whole,  is  evidently  revo- 
lutionary. The  people,  that  entire  body 
called  the  ** state,"  can  be  bound  as  a  whole 
body  only  by  an  act  proceeding  from  them- 
selves. In  a  state  of  peaceful  government 
they  have  conferred  this  authority  upon  a 
part  to  speak  for  tlie  whole  only  at  an  elec- 
tion authorized  by  law.  It  is  only  when  an 
election  is  authorized  by  law,  the  electors, 
who  represent  the  state  or  whole  people,  are 
bound  to  attend,  and  if  they  do  not,  can  be 
bound  by  the  expression  of  the  will  of  those 
who  do  attend. '  This  was  said  of  the  state, 
but  it  is  alike  applicable  to  church  govern- 
ment. The  constitution  is  silent  as  to  the 
method  of  ascertaining  the  will  of  the  so- 
ciety. It  is  nut  unreasonable  to  suppose  that 
an  election  was  the  contemplated  method, 
since  it  is  the  usual  one  in  such  cases ;  but, 
whether  so  or  not,  the  conference  had  the 
right  to  prescribe  it  as  the  method  of  ascer- 
taining the  will  or  request  of  the  society,  in 
the  alienee  of  any  contrary  rule,  and  so  it 
became  the  instrumental  process,  of  which 
all  qualified  electors  were  bound  to  take  no- 
tice. All  had  the  opportunity  of  voting. 
It  was  the  duty  of  all  to  vote,  and  those  not 
voting  became  bound  by  the  result,  because 
they  are  counted  with  the  majority,  as  as- 
senting to  their  action.  'To  all  questions 
put  by  the  established  organ,  it  is  the  duty 
of  every  member  to  respond,  or  be  counted 
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with  the  fi^reater  number,  because  he  is  sup- 
posed to  have  consented  beforehand  to  the 
process  pre-established  to  ascertain  the  gen- 
eral will.'  (Jam,  V.  Oreen,  4  Whart.  604. 
This  rule  is  fundamental  in  all  forms  of  pop- 
ular government,  and  it  can  be  overborne 
only  by  express  direction  to  the  contrary. 
It  would  be  entirely  competent  for  a  society 
to  adopt  a  different  rule,  but  such  purpose 
should  clearly  appear.  In  Oraig  v.  Mrst 
Presby.  Church  of  Pittsburgh,  88  Pa.  45,  82 
Am.  Kep.  417,  the  question  turned  upon  the 
construction  of  a  statute  which  made  the  as- 
sent of  'a  majority  of  the  members  of  such 
society  or  church,  expressed  at  a  church  elec- 
tion, *  essential.  It  was  held  that  a  majority 
of  those  voting  at  the  election  was  sufficient. 
We  quote  from  the  opinion  delivered  by  Mr. 
Justice  Paxson :  'It  may  be  asked,  however, 
what  is  meant  by  the  •^majority?"  Does  it 
mean  the  concurrence  of  the  major  part  of 
those  who  happen  to  be  present  at  a  regular 
corporate  meeting,  or  does  it  mean  a  concur- 
rence of  the  majority  of  a  whole  body? 
There  is  this  distinction  between  a  corporate 
act  to  be  done  by  a  definite  number  of  per- 
sons, and  one  to  be  performed  by  an  indefinite 
number:  In  the  first  case,  it  is  to  be  ob- 
served that  a  majority  is  necessary  to  consti- 
tute a  quorum,  and  that  no  act  can  be  done 
unless  a  majority  be  present ;  in  the  latter, 
a  majority  of  any  number  of  those  who  ap- 
pear may  act.  And  where  a  corporation  is 
composed  of  several  integral  parts,  and  each 
part  consists  of  a  definite  number,  a  majority 
of  each  part  must  be  present,  to  constitute  a 
quorum.  But  where  a  corporation  consists 
of  several  integral  parts,  one  of  which  is  in- 
definite, if  any  number  of  persons  composing 
the  latter,  however  small,  are  present,  after 
having  been  duly  summoned,  it  is  sufficient. 
The  distinction  is  between  a  definite  and  an 
indefinite  number.  In  the  former  case  a  ma- 
jority must  be  present,  whereas,  in  the  latter, 
a  majority  of  those  present  may  act,  whether 
a  majority  of  the  whole  body  or  not.  When, 
therefore,  ttie  legislature,  by  the  Act  of  18th 
April,  1877,  provided  for  ascertaining  the 
wishes  of  a  majority  of  the  members  by  a 
church  election,  it  is  fair  to  presume  that 
the  majority  intended  by  the  act  was  the 
majority  of  those  who  should  attend  and  vote 
at  such  election.  The  act  provides  for  tak- 
ing the  sense  of  the  congregation  in  the  usual 
manner,  and  prescribes  no  new  rule  as  to 
what  shall  be  binding  upon  them.  Had  it 
been  intended  to  require  the  assent  of  a  ma- 
jority of  all  the  members,  whether  present 
at  the  meeting  or  not,  such  intention  might, 
and  probably  would,  have  been  expressed 
clearly  in  the  act. '  It  needs  no  argument  to 
enforce  the  applicability  of  this  authority  to 
the  case  in  hand.  The  reasoning  applies  as 
well  to  a  case  where  the  law  requires  two 
thirds,  as  where  a  simple  majority  is  suffi- 
cient. The  size  or  extent  of  the  majority  is 
immaterial.  That  is  governed  by  the  act  of 
submission.  The  important  fact  to  be  ob- 
served is  that  by  'the  whole  society*  we  have 
an  indefinite  number, — manifestly  so;  and, 
when  such  a  factor  enters  into  the  case,  those 
voting  are  regarded  as  the  whole  body,  pro- 
,  •      1    .ii'vjiys,  that  no  contrary  rule  is  ex- 1 
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pressed  in  the  law  itself,  and  that  it  is  at 
an  election  legally  ordered.  That  the  elec- 
tion held  throughout  the  churches  in  No- 
vember, 1888,  was  a  legal  election,  we  can 
have  no  doubt  whatever.  It  was  in  the 
power  of  the  general  conference  to  order  it. 
The  constitution  provided  for  its  own  change, 
by  the  general  conference,  upon  a  request  of 
two  thirds  of  tlie  whole  society,  but  is  silent 
as  to  how  this  request  was  to  be  preferred. 
The  necessary  inference  is  that,  with  respect 
to  all  such  matters  of  detail,  the  conference 
had  full  power  to  act.  The  essential  pur- 
pose was  to  prevent  any  change,  except  as  it 
might  be  agreed  to  by  a  two- thirds  vote, 
fairly  ascertained,  upon  a  fair  submission 
of  the  question  to  the  whole  society.  Any 
different  construction  of  this  constitutional 
provision  would  impose  upon  the  society 
methods  not  only  unreasonable,  but  wholly 
impracticable, 

''But  the  sufficiency  of  this  vote,  judged 
by  the  constitutional  requirement,  does  not 
depend  upon  the  correctness  of  this  reasoning, 
satisfactory  and  convincing  as  it  is  to  our- 
selves.    It  can  be  vindicated  in  a  way  so 
conclusive  as  to  end  all  discussion.    The  in- 
terpretation of  this  constitutional  provision 
was  a  proper  subject  for  the  judicial  action 
of  the  general  conference.    If  susceptible  of 
different  constructions,  it  had  the  right  to 
say  what  it  meant, — whether  two  thirds  of 
all  the  members  of  the  society »  or  two  thirds 
of  those  voting  at  the  election :  aiid>  acting 
strictly  within  its  powers,  it  did  decide  that 
it  meant  two  thirds  of  those  voting.     From 
that  decision  no  appeal  lies,  for  there  is  no 
higher  tribunal  within  the  church,  and  we 
cannot  rejudge  its  decrees.     The  law  upon 
this  subject  is  aptly  and  concisely  expressed 
in    Watson  v.  Jones,  80  U.  S.  13  Wall.  679, 
20  L.  ed.  666:    'The  right  to  organize  vol- 
untary religious  associations  to  assist  in  the 
expression  and  dissemination  of  any  religious 
doctrine,  and  to  create  tribunals  for  the  de- 
cision of  controverted  questions  of  faith  with- 
in the  association,  and  for  the  ecclesiastical 
government  of  all  the  individual  members, 
congregations,  and  officers  within  the  general 
association,  is  unquestioned.    All  who  unite 
themselves  to  such  a  body  do  so  with  an  im- 
plied consent  to  this  government,  and  are 
bound  to  submit  to  it.     But  it  would  be  a 
vain  consent,  and  would  lead  to  the  total 
subversion  of  such  religious  bodies,  if  any 
one  aggrieved  by  one  of  their  decisions  could 
appeal  to  the  secular  courts,  and  have  them 
reversed.    It  is  of  the  essence  of  these  relig- 
ious unions,  and  of  their  right  to  establish 
tribunals  for  the  decision  of  questions  aris- 
ing among  themselves,    that  Uiose  decisions 
should  be  binding  in  all  cases  of  ecclesias- 
tical cognizance,  subject  only  to  such  ap- 
peals as  the  organism  itself  provides  for.' 
This  same  doctrine  has  repeatedly  been  held 
by  our  own  supreme  court.     Indeed,  it  has 
long  since  passed  beyond  discussion,  into  the 
settled  law  of  the  land.     It  is  sufllcient  to 
refer  to  the  cases  of  Oerman  Beformed  Church 
V.  Com,,  8  Pa.  291,  and  MeOinnts  v.  Watson, 
41  Pa.  10,  without  quoting  therefrom.     Not- 
withstanding the  conclusiveness  of  these  au- 
thorities in  establishing  the  sufficiency  of  the 
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fote,  we  preferred  to  reach  our  conclosions 
through  the  line  of  argument  first  attempted, 
for  the  reason  that  by  the  inquiry  there  pur- 
sued we  were  able,  not  only  to  determine 
whether  the  course  adopted  by  the  conference 
was  conformable  to  the  constitution  of  the 
society,  but  at  the  same  time  see  whether  the 
«iid  had  been  accomplished  by  considerate 
and  proper  regard  for  the  rights  of  a  dissent- 
ing minority.  On  both  these  issues  we  find 
for  the  plaintiffs.  The  change  was  made 
agreeably  to  the  conventional  law  of  the 
church,  by  methods  entirely  fair,  and  the 
legitimacy  of  the  liberal  general  conference 
has  been  in  no  way  affected  thereby. 

**  We  turn  now  to  the  other  branch  of  the 
<lefendant8*  contention,  viz.  that  which  re- 
lates to  the  change  in  the  confession  of  faith. 
It  seems  to  have  been  mistakenly  assumed 
by  the  general  conference  that  the  provision 
in  the  constitution  for  a  change  of  that  in- 
strument applied  as  well  to  the  confession  of 
faith,  and  the  same  procedure  was  resorted 
to  in  making  the  change.     The  confession  of 
faith  is  no  part  of  the  constitution,  and  the 
latter  makes  no  provision  for  the  change  of 
the  former.     It  simply  forbids  the  eeneral 
conference  to   pass  any  rule   or  ordinance 
changing  or  abolishing  it.     With  this  lim- 
itation upon  the  power  of  the  general  con- 
ference, a  chanj!:e  was  impossible,  under  that 
constitution.     To  effect  a  change  by  consti- 
tutional methods,  regular  procedure  would 
hare  first  requir^  a  change  in  the  constitu- 
tion itself.    'The  mistake  that  was  made  is 
obvious:  but  whatever  effect  it  may  have 
upon  the  authority  and  binding  force  of  the 
Bew  confession, — upon  which  we  express  no 
opinion, — we  cannot  allow  it  the  significance 
in  this  contention  which  defendants'  counsel 
claim  for  it.     It  can  serve  no  purpose  here 
to  inquire  into  the  regularity  of  the  proced- 
ure by  which  the  change  in  the  confession 
was  eftected.     We  made  the  inquiry  with 
respect  to  the  constitution  only  that  we  might 
determine  the  identity  of  the  organic  struct- 
ure.   On  no  other  grounds  would  the  in- 
quiry have  been  pertinent.     We  could  have 
no  such  reason  for  investigating  the  proced- 
ws  as  it  relates  to  the  confession,  for,  even 
though  the  irregularity  be  established, — and 
wc  concede  as  much, — the  identity  of  the  cr- 
uized society  remains.     The  latter  is  not 
^ected  by  a  change  of  faith.     If  the  conten- 
tion were  that  the  new  had  not  supplanted 
the  old  confession,  because  of  the  irregular 
procedure  in  its  adoption,  and  we  were  com- 
petent to  pass  upon  that  question,  an  inquiry 
into  all  the  proceedings  which  led  up  to  its 
adoption  would  be  necessary.     But  both  par- 
ties to  this  controversy  assume  that  a  valid 
ud  binding  chansre  was  made,  and  therefore 
^i^fisre  is  nothing  lett  to  consider  but  the  effect 
ttd  consequence  of  this  change.     The  prop- 
osition insisted  upon  by  the  defendants,  and 
which  we  are  asked  to  afl^m,  is  that  the  new 
confession  of  faith  differs  so  radically  and 
"^rially  from  the  old  that  by  the  adoption 
^^  former  a  new  and  distinctive  church 
^  been  established,  and  that  to  allow  the 
Property  involved  in  the  present  dispute  to 
J*  >tted  by  such  church  would  be  to  divert 
^  trust  from  tiie  purposes  intended  by  Its 


founders.  So  much  of  this  proposition  as 
implies  the  power  and  duty  of  the  court  to 
interfere,  and  require  a  trust  to  be  adminis- 
tered according  to  the  intention  of  its  found- 
ers, when  a  misapplication  is  attempted,  it 
conceded,  of  course.  The  duty  of  the  court 
in  such  case  is  obvioos.  The  trust  which  it 
reconiized  by  the  law  will  be  protected  by 
the  law,  and,  where  the  protection  of  the 
law  is  inadequate  to  the  purpose,  equity 
will  come  to  the  relief;  for  has  it  not  been 
said  that  'a  trust  is  the  child  of  the  law,  and 
more  especially  the  ward  of  chancery?*  But 
the  other  matters  embraced  in  the  proposition 
invite  closer  scrutiny.  They  suggest  im- 
portant and  material  inquiries. 

''The  existence  of  the  trust  or  religious  use 
is  not  denied.  The  origin  of  the  title  is 
found  in  John  Dome,  who  by  his  deed  de- 
clares that  the  lot  was  purchased  for  the  pur- 
pose of  erecting  a  church  of  the  United  Breth- 
ren in  Christ,  and  who  then  conveyed  it  to 
certain  parties,  trustees  of  said  congregation, 
for  the  use  aforesaid.  If  the  conclusion  al- 
ready reached,  viz.,  that  the  division  of  the 
local  church  here  represented  by  the  plain- 
tiffs, known  as  the  'Liberals,'  is  the  United 
BretJiren  congregation  of  Greencastle,  be- 
cause it  is  in  connection  with,  and  in  subor- 
dination to,  the  legitimate  government  of 
the  organized  society,  it  needs  no  discussion 
to  show  that,  so  far  as  the  will  of  the  found- 
ers is  expressed  in  the  grant,  they  are  the 
true  and  proper  beneficiaries  of  the  use.  But 
it  is  contended  on  behalf  of  the  defendants 
that  it  is  a  necessary  implication,  derivable 
from  the  terms  of  this  grant,  that  the  benefi- 
ciary under  the  trust  was  to  be  a  congrega- 
tion of  the  United  Brethren  in  Christ,  dis- 
tinguished and  individuated  as  such,  not 
only  by  name,  but  by  adherence  to  the  doc- 
trines held  and  advocated  by  that  church 
when  the  grant  was  made.  To  state  it  still 
more  concisely,  we  give  the  proposition  at 
we  find  it  in  the  brief  of  the  defendants* 
counsel, — 'that  the  [constitution  and]  con- 
fession of  faith  are  as  fully  a  part  of  every 
trust  deed  of  conveyance  as  if  written  there- 
in.'  That  the  founders  of  this  trust  could 
have  made  adherenoa  io  the  confession  of 
faith,  as  it  then  stood,  a  condition  of  the  use, 
will  not  be  denied,  since  *^eujus  eH  dare,  (qub 
est  diajxnvere,^  But  we  are  asked  to  ^o  be- 
yond this,  and  hold  that,  notwithstanding  no 
such  condition  is  expressed  in  the  grant,  yet 
the  law  implies  as  much,  and  imputes  to  the 
donor  a  purpose  to  impose,  as  a  condition  of 
the  enjoyment  of  his  bounty,  that  the  con- 
gregation should  oontinue  devoted  to  an  un- 
changing and  uncnangeable  faith.  If  such 
be  the  law,  it  makes  largely  for  the  defend- 
ants* contention,  in  spite  of  the  fact,  already 
ascertained,  that  the  legitimate  succession  is 
with  the  plaintiffs. 

**  The  essential  elements  of  every  trust  are 
determined  by  the  will  of  the  donor.  He  it 
is  who  founds  it,  and  whatever  conditions  he 
has  imposed,  and  whatever  purpose  he  hat 
defined,  if  lawful,  will  be  enforced,  so  that 
the  end  he  had  in  view  may  be  secured. 
The  maxim  of  the  old  feudal  system  is  still 
applied  to  modern  grants,  *  tenor  est  out  legem 
dot  feudo. '    In  the  present  case  the  aonors  or 
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founders  are  thnee  who  contributed  to  the 
purchaee  of  the  lot»  and  the  effort  must  be  to 
ascertain  the  interests  thej  desired  to  pro- 
mote, and  the  purpose  thej  had  in  view.  It 
is  of  no  consequence  that  the  present  house 
of  worship  was  erected  at  a  much  later  period 
by  the  voluntary  subscriptions  of  members 
who  stood  in  no  relation  to  the  congregation 
when  the  lot  was  purchased.  By  the  com- 
mon law,  even  subsequent  contributors  have 
no  other  right  of  direction  than  that  which 
the  founder  has  prescribed,  for  thev  come  in 
and  give  their  money  on  a  basis  already  es- 
tablished, and  they  can  neither  add  to  it,  nor 
take  anything  from  it.  Presbyterian  Chng, 
v.  Johnstan,  1  Watts  &  8.  87.  The  rules  of 
construction  require  that  iwe  must  first  have 
recourse  to  the  instrument  by  which  the  trust 
was  created,  and  the  use  declared.  Here, 
then,  it  is  the  deed  from  Dome  to  the  trustees. 
If  that  expresses  with  sufficient  clearness  for 
an  intelligent  understanding  the  wishes  and 
intentions  of  the  founders,  we  are  forbidden 
to  look  beyond,  and  must  accept  what  is 
there  decl ared  as  conclusi  ve.  If  i ts  lanisruage 
interprets  itself,  we  have  no  occasion  to  re- 
sort to  rules  of  art  or  precedents  to  guide  us. 
The  deed  is  as  follows:  'Enow  all  men  by 
these  presents,  that  the  within-described  lot 
of  ground.  No.  97,  was  purchased  for  the 
purpose  of  erecting  a  church  for  the  United 
Brethren  in  Christ,  and  the  said  John  Dome 
doth,  by  these  presents,  release  and  quitclaim 
bis  right  of  the  within  lot  of  ground  to 
QeoTge  Zeigler,  Jacob  Wingerd,  Samuel  Len- 
hard,  and  Solomon  Moor,  trustees  of  said  con- 

Sregation,  for  the  only  use  and  interest  above 
escribed,  and  for  no  other  purpose. '  But 
very  little  is  here  expressed.  Did  the  donors 
Intend  more?  Thev  intended  all  that  is  le- 
gally and  fairly  inferable  from  the  language 
used,  but  to  what  extent  does  this  carry  us? 
We  have  a  use  declared  for  a  particular  con- 
ffrcj^ation  for  the  erection  of  a  church  for  the 
United  Brethren  in  Christ.  That  this  con- 
templated that  the  congregation  should  be  in 
connection  and  association  with  the  larger 
organization  known  as  the  'Church,'  is  an 
unavoidable  inference.  Indeed,  it  may  be 
said  to  be  expressed,  and  it  is  about  all  that 
is.  A  denominational  designation  is  used. 
What  significance  attaches  to  this?  Can  we 
infer  from  this  fact  that  the  distinctive  faith, 
or  rather  the  entire  creed,  of  that  particular 
denomination,  whether  distinctive  or  not, 
was  made  an  essential  element  of  the  trust? 
Such,  as  we  understand  it,  is  the  defendants' 
contention,  and  they  would  have  us  read  in 
the  words,  'United  Brethren  in  Christ,*  the 
entire  confession  of  faith  that  was  adopted  in 
1815.  That  by  the  use  of  a  distinctively  de- 
nominational name  very  much  may  be  ex- 
pressed, will  not  be  denied.  It  is  often  of 
great  help  in  determining  the  proper  limits 
of  a  grant.  In  Hale  v.  Jherett,  53  N.  H.  70, 
16  Am.  Rep.  82,  it  was  held  that  when  a 
conveyance  is  made  to,  or  a  trust  created  for 
the  benefit  or  use  of,  a  religious  society,  by 
its  denominational  name, — which  denomina- 
tional name  is  descriptive  of  the  fundamental 
doctrines  of  the  sect  to  which  it  belongs, 
with  no  other  particular  designation  in  the 
deed  of  the  tenets  or  doctrines  which  it  is  to 
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Ix?  used  to  advance  or  support,— the  denoiA- 
inational  name  may  be  a  sufllcient  guide  a* 
to  the  nature  of  the  trust,  so  far  as  respect» 
doctrines  which  are  admitted  to  be  funda- 
mental. In  the  case  in  which  this  was  said, 
the  denominational  name  was  'The  First 
Unitarian  Society  of  Christians  in  Dover,* 
and  it  was  very  properly  held  that  the  term* 
'Unitarian'  and  'Christian'  were  both  ex- 
pressive of  fundamental  and  essential  doc* 
trines,  and  that,  by  the  use  of  a  denom- 
inational name  in  which  both  these  terms 
occurred,  it  was  made  an  implied  condition 
of  the  grant  that  the  society  should  avow  no 
doctrines  inconsistent  with  these.  But  of 
what  fundamental  doctrine  is  the  denomina- 
tional name  of  'United  Brethren  in  Clirist* 
expressive?  If  any,  it  determines  the  use  to 
that  extent.  It  helps  nothing  to  inquiro 
what  are  the  distinctive  doctrines  of  the  de- 
nomination, or  wheUier  it  has  any.  What 
concerns  us  is  to  ascertain  what  distinctive 
doctrines  are  expressed  in  the  denominational 
name.  Arminianism  may  be,  and  we  are 
told  is,  one  of  the  fundamental  doctrines  of 
the  church,  but  it  is  not  ascertainable  frona 
the  denominational  name.  The  name  is  not 
contradictory  of  extremest  Calvanism.  So» 
opposition  to  all  secret  associations  may  bo 
a  distinguishing  characteristic,  but  the  nam« 
does  not  so  inform  us.  If  this  name  indicates 
anything  as  to  doctrine,  beyond  the  divinity 
of  Christ,  and  the  brotherhood  of  all  believ* 
ers  in  Him,  we  fail  utterly  to  see  it.  As  t<» 
these  doctrines,  the  name  furnishes  ua  with 
an  unerring  guide,  but  its  value  stops  right 
there. 

**  The  cases  all  distinguish  between  a  dedi- 
cation of  property  to  support  particular  ten- 
ets, and  a  dedication  to  support  such  tenets 
in  subjection  to  a  particular  church  govern- 
ment; and  the  rule  is  that  when  the  cestui 
que  trust  is  a  congregation,  indicated  bv  its 
aenom {national  name,  the  law  will  make  it 
a  condition  of  the  grant  that  the  congrega- 
tion maintains  the  appropriate  ecclesiastical 
connection,  but  when  nothing  appears  in  the 
grant,  except  the  church  name,  to  indicate 
the  form  of  belief,  the  law  will  make  condi- 
tions only  of  those  fundamental  doctrines 
which  the  name  clearly  expresses.  In  MiUer 
V.  Qahle,  2  Denio,  610,  it  is  said:  'There 
may  be  a  support  of  tenets  without  subjec- 
tion to  any  ecclesiastical  power  which  up- 
holds them ;  but  it  may  be  a  condition  of  grant 
of  property  that  a  trust  is  to  be  maintained 
in  subordination  to  a  particular  power,  as, 
if  a  church  be  established  in  connection  with 
a  particular  ecclesiastical  body,  a  severance 
from  that  body  would  •  be  a  violation  of  the 
trust.'  In  our  own  state  we  have  entire 
unanimity  of  decision  on  the  general  princi- 
ples which  govern  in  these  cases ;  and,  while 
we  find  no  single  one — where  matters  of  faith 
were  the  disturbing  cause — which  turns  upon 
a  declaration  of  use  so  meager  as  this,  yet 
they  all  accord  with  the  authorities  cited, 
and  sustain  the  rule  as  we  have  stated  it. 
The  subordination  to  a  particular  church 

fovernment  may  be  made  a  fundamental  con- 
ition,  is  the  doctrine  declared  in  Presbyte* 
rian  Cong.  v.  Johnston,  1  Watts  &  S.  87.  It 
is  repeated  and  emphasized  in  Means  v.  iViM- 
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b^terian  Church,  8  Watts  &  S.  808.  In  App. 
T.  Lutheran  C<n^.  of  ^Selinaggrovet  6  Pa.  201, 
where  the  grant  is  almost  identical  with  this, 
it  is  not  only  decided  that  it  may  be,  but 
that  it  is,  an  essential  condition :  and  in  that 
case  there  is  nothing  from  which  such  condi- 
tion could  be  inferred  but  the  denominational 
name.  So,  too,  in  Bonhi'a  App. ,  69  Pa.  465, 
8  Am.  Rep.  275,  where  the  dedication  was 
almost  exactly  similar, — 'in  trust  for  the  use 
of  Uie  said  Qerman  Reformed  Church. '  'The 
principle  which  eovems  in  all  such  cases,' 
says  Mr,  Justice  Sharswood,  Ms  old  and  well 
established,  and  has  frequently  been  asserted 
by  this  court.  Whenever  a  ciburch  or  relig- 
ious society  has  been  originally  endowed  in 
oonoection  with,  or  in  subordination  to,  some 
ecclesiastical  organization  and  form  of  gov- 
ernment, it  can  no  more  unite  with  some 
other  organization,  or  become  independent, 
than  it  can  renounce  its  faith  or  doctrine, 
and  adopt  others. '  McQinnU  y.  Watnon^  41 
Pa.  14,  and  8chnoTr*s  App,,  67  Pa.  146,  5  Am. 
Rep.  415,  are  to  the  same  effect.  These  au- 
thorities all  recognize  this  ecclesiastical  con- 
nection, implying  submission,  as  a  funda- 
mental condition,  and  several  of  them,  as  we 
have  indicated,  infer  this  condition  from  the 
use  of  the  denominational  name  in  the  grant ; 
and,  howoYer  much  any  of  them  may  seem 
to  emphasize  adherence  to  faith  and  doctrine 
as  a  condition,  it  will  be  found  to  be  only 
in  cases  where  there  is  an  expressed  condi- 
tion to  this  effect,  and  CYcn  in  such  they 
limit  it  to  doctrines  which  are  distinctive 
and  fundamental.  In  those  of  our  state  caaas 
where  the  grant  most  resembles  this  one,  the 
effort  was  to  carry  away  the  local  church 
property,  or  at  least  to  secede  from  the  orig- 
inal organization.  In  8chnorr*$  App, ,  eupra, 
one  party,  having  declared  themselYes  inde- 
pendent of  all  synods,  and  absolved  from  the 
government  of  the  church  of  which  they  had 
been  a  part,  claimed  the  local  church  prop- 
erty, notwithstanding  the  fact  that  it  had 
been  conveyed  'for  the  use  of  the  congrega- 
tion of  the  Qerman  Evangelical  Reformed 
Church,  and  with  the  condition  that  no 
change  shall  be  made  in  said  congregation 
for  any  other  denomination. '  It  was  in  this 
case,  and  with  reference  to  this  positive  pro- 
hibition in  the  ^ant,  that  «7u«/»(^  Sharswood, 
in  expressing  his  dissent  from  the  language 
used  m  MeOinnis  t.  Watsan,  supra,  uses  the 
emphatic  language  which  is  so  much  relied 
upon  by  the  oefendants.  He  says :  'Courts, 
which  have  the  supervision  and  control  of 
all  corporations  and  unincorporated  societies 
or  associations,  must  be  guided  by  surer  and 
clearer  principles  than  mose  to  be  derived 
from  the  nature  of  intellectual  and  spiritual 
life.  The  guaranty  of  religious  freedom  has 
nothing  to  do  with  the  property.  It  does 
not  guarantee  freedom  to  steal  churches.  It 
secures  to  individuals  the  right  of  withdraw- 
ing, forming  a  new  societv,  with  such  ends 
and  government  as  they  please,  raising  from 
their  own  means  another  fund,  and  building 
another  house  of  worship,  but  it  does  not 
confer  upon  them  the  right  of  taking  the 
property  consecrated  to  other  use  by  those 
who  may  now  be  sleeping  in  their  graves. ' 
What  is  this  but  saying  that  the  will  and 
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Intentions  of  the  donor  alone  determine  th» 
limitations  and  conditions  of  the  trust,  and 
that,  when  these  are  clearly  expressed,  the 
law  of  the  land,  which  is  superior  to  any 
supposed 'law  of  intellectual  and  spiritual 
life,'  in  its  operation  on  property  rights, 
at  least,  will  enforce  them?  In  App*8  Case^ 
supra,  the  bequest  was  claimed  by  a  congre- 
gation which  did  not  belong  to  the  old  Luth- 
eran Church,  was  attached  to  a  new  synod, 
and  not  under  the  same  ecclesiastical  govern- 
ment that  ruled  when  the  bequest  was  made. 
McGinnis  v.  Watson,  supra,  was  a  case  of 
secession.  In  Presbyterian  Gong,  v.  Johnston, 
supra,  there  was  no  ecclesiastical  connection 
prescribed.  And  so  we  might  distinguish 
all  the  cases  from  the  one  we  are  now  con- 
sidering. None  of  these  suggest  anything 
inconsistent  with  the  nile  of  the  interpreta- 
tion  as  we  have  stated  it,  while  in  several, 
as  we  have  shown,  it  has  been  applied  in  % 
most  conclusive  way. 

**  Confining  our  S3arch,  then,  for  the  inten- 
tions of  these  donors,  to  the  words  of  the  con- 
veyance from  Dome,  can  we  discover  any  in- 
tention to  impose  other  conditions  than  that 
the  beneficiarv  must  be  a  congregation  in 
connection  with  the  Church  of  the  United 
Brethren  in  Christ?  that  it  must  be  distinct- 
ively Christian  in  faith,  and  accept  the  doc- 
trine of  the  brotherhood  of  all  believers  ia 
Christ?.  If  more  was  intended,  could  it  not 
have  been  easily  expressed?  As  was  said  in 
Princeton  v.  Adams,  10  Cush.  129,  it  is  per- 
fectly easy  for  persons  giving  their  owa 
private  property  to  a  religious  use  to  limit 
that  use,  and  devote  the  property  to  a  partic- 
ular faith ;  and  as  was  said  in  Atty-Oen,  v. 
Dublin,  88  N.  H.  510,  'they  need  no  profes- 
sional assistance  or  technical  learning  to  sup- 
ply them  with  a  peculiar  phraseology.  Anj 
intelligible  language  will  answer^ the  pur- 
pose. They  can  have  no  difUcuty  in  sayings 
in  some  comprehensible  form,  that  they  in- 
tend the  dissemination  of  the  thirty- nine  ar- 
ticles of  the  English  Church,  or  the  West- 
minster Catechism ;  the  doctrines  of  Luther^ 
or  Loyla ;  of  Edmonds,  or  Cbanning,  or  Jef- 
ferson ;  the  tenets  held  by  some  sect  at  a  cer- 
tain time,  or  such  as  it  may  hold  from  time 
to  time  in  the  course  of  its  existence  in  a 
changing  world.  If  they  intend  a  theological 
limitation,  thev  will  express  it;  and  thea 
the  court  may  be  called  upon  to  decide,  by 
legal  rules  settled  by  the  wisdom  of  ages, 
not  what  the  faith  is,  but  what  limitation  is 
expressed  by  the  words  used.*  If,  by  our 
interpretation,  we  have  confined  this  trust 
within  limits  too  narrow,  to  what  extent  are 
they  to  be  opened  up?  Can  it  be  maintained 
for  a  moment  that  they  are  to  include,  as  an 
essential  condition,  the  entire  confession  of 
faith  which  was  recognized  by  the  denomina- 
tion when  the  trust  was  created?  If  so,  it 
must  be  by  necessary  intendment  from  the 
single  fact  that  there  was  such  a  confession 
in  existence.  Any  such  view  not  only  im- 
putes to  the  donors  what  they  did  not  ex- 
press, and  which  could  have  been  readily  ex- 
pressed if  intended,  but  it  ignores  what  we 
have  tried  to  show  was  the  paramount  pur- 
pose, because  it  is  expressed,  to  wit,  to  place 
the  subject  of  the  trust  in  a  congregation  ia 
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6ubjection  to  the  general  order  and  govern- 
ment of  the  church  at  large.  The  United 
Brethren  in  Christ  were  an  organized  body 
long  before  the  trust  was  created.  So,  too, 
the  Greencastle  con^egation  had  an  earlier 
«xistence,  and  was  m  ecclesiastical  connec- 
tion with  the  general  body,  and  subject  to 
its  authority  and  legislation,  when  the  prop- 
erty was  dedicated  to  its  use.  This  much 
the  donors  knew,  and  are  presumed  to  have 
had  in  contemplation.  Is  it  reasonable  to 
suppose,  under  such  circumstances,  that  they 
intended  a  use  inconsistent  with  the  sub- 
mission of  the  congregation  to  established 
authority?  We  think  it  evident  that  the 
paramount  purpose  was  to  secure  the  prop- 
erty to  the  local  society,  in  subordination  to 
the  higher  authoritjr  of  the  church,  whereby 
the  regular  connection  and  relation  of  the 
parts  to  the  whole  would  be  secured;  and 
surely,  if  this  be  correct,  such  a  qualified  use 
sa  is  here  contended  for  would  be  inconsist 
ent  with  this  purpose,  except  upon  the  the- 
ory that  it  is  beyond  the  power  of  the  church 
to  change  its  creed, — an  assumption  which 
we  cannot  allow.  Why  cannot  the  church 
change  its  creed?  It  made  it;  and  why  can- 
cot  the  same  power  which  made,  unmake? 
It  can  change  its  name,  its  order  of  worship, 
its  discipline,  its  government.  Then,  why 
not  its  creed?  To  deny  It  this  right  is  to 
deny  its  existence  as  aii  organized  society, 
or  else  deny  it  the  freedom  of  conscience 
which  is  guaranteed  to  the  individual. ,  The 
power  to  make  implies  the  power  to  change. 
it  is  inherent  and  inextinguishable  as  well 
in  churches  as  in  individuals.  We  are  not 
denying  that  certain  legal  consequences  af- 
fecting property  rights  may  result  from  a 
oliauge  of  creed.  What  we  are  sajring  is  that 
the  power  to  change  the  creed  is  implied  in 
the  very  existence  of  the  church,  and  that 
this  power  inhered  in  the  church  before,  and 
at  the  time  when,  this  particular  property 
was  dedicated  to  a  local  congregation  in  con- 
nection with  the  church.  This  the  donors 
are  supposed  to  have  known,  and  to  have 
indicated  the  use  accordingly.  With  this 
knowledge,  either  actual  or  imputed,  of  the 
inherent  power  of  the  church  over  its  creed, 
is  it  not,  and  ought  it  not  to  be,  a  control- 
ling circumstance  in  the  case,  that  no  condi- 
tion whatever  in  regard  to  faith  or  doctrine, 
beyond  what  is  expressed  in  the  denomina- 
tional name,  can  be  found  in  the  letter  of  the 
grant?  We  certainly  so  regard  it,  and  in 
this  view  we  are  largely  supported  by  the 
oase  of  Gibson  v.  Armstrong^  7  B.  Mon.  481, 
which  stands  out  with  the  prominence  of  a 
guidepost.  It  is  no  answer  to  say  that  it 
was  in  the  belief  that  the  church  would  ad- 
here to  its  confession  of  faith,  as  then  writ- 
ten, for  all  time  to  come,  that  the  dedication 
of  the  property  was  made.  That  is  assuming 
a  fact,  in  support  of  which  there  is  no  evi- 
dence at  all.  But  grant  it  to  be  a  fact. 
What  have  we  to  do,  in  determining  this 
•question,  with  the  belief  and  inducements 
which  operated  on  the  minds  of  the  donors 
when  they  have  expressed  in  the  grant  itself 
the  use  they  intend  ?  If  the  grant  were  doubt- 
ful or  uncertain,— which  it  Is  not, — we  could 
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resort  to  extrinsic  circumstances,  and  con- 
sider, perhaps,  the  belief  and  motives  of  the 
grantors  as  aids,  but  not  otherwise.  Thit 
grant  cannot  be  regarded  as  requiring  ex* 
trinsic  evidence  to  construe  it,  simply  be- 
cause it  may  be  thought  by  some,  from  the 
circumstances  under  which  it  was  made,  and 
its  brevity,  that  more  was  intended  than  is 
expressed.  Any  such  rule  would  open  the 
way  for  extrinsic  evidence  to  disturb,  if  not 
destroy,  any  trust  in  existence.  And  when 
a  church,  in  the  exercise  of  its  undoubted 
right,  in  a  le/B:al  and  sufficient  way,  changes 
its  creed,  what  property  rights  are  affected 
thereby?  It  unquestionably  forfeits  its  right 
to  all  property,  the  use  of  which  was  condi- 
tioned by  the  donor,  in  his  grant,  on  an  un- 
changeable creed,  but  nothing  beyond.  We 
have  argued  to  show  that  the  conditions  in 
the  present  case  are  that  the  property  be  used 
hj  a  Christian  congregation  in  connection 
with  a  particular  denomination,  holding  to 
the  doctrine  of  the  brotherhood  of  all  believ- 
ers in  Christ.  Any  connection  with  a  differ- 
ent denomination,  or  the  avowal  of  a  faiUi 
inconsistent  with  the  doctrines  of  the  Chris- 
tian religion,  or  the  brotherhood  of  believers 
in  Christ,  would  be  a  perversion  of  this  trust, 
such  as  the  law  would  forbid  and  correct ; 
but,  until  such  radical  and  fundamental  per- 
version as  this  is  attempted,  those  whom  we 
have  found  to  compose  the  true  and  real  con- 
gregation at  Qreencastle,  and  here  represented 
by  the  plaintiffs,  are  entitled  to  the  un- 
disturbea  possession  and  enjoyment  of  the 
church  property. 

''In  the  view  we  have  taken  of  this  case, 
any  further  examination  into  the  changes 
made  in  the  confession  of  faith  is  unneces- 
sary. It  remains  distinctively  and  unequiv- 
ocally Christian  in  its  character.  So  much 
is  conceded,  and  it  is  all  that  concerns  us  to 
know.  We  may,  however,  be  permitted  lo 
add  that,  in  comparing  the  new  with  the  old, 
we  fail  to  see  how  any  one  professing  his 
belief  in  either  could  be  deni^  membership 
or  fellowship  in  the  society  which  professes 
belief  in  the  other.  Literally,  they  are  not 
the  same;  but  if  inconsistent  with,  or  re- 
pugnant to,  each  other,  with  respect  to  any 
doctrine  which  has  ever  been  made  the  basis 
of  separate  denominational  existence,  such 
fact  has  not  been  brought  to  our  notice. 
The  schoolmen  may  have  made  some  of  the 
points  of  difference  the  subject  of  their  vio- 
lent polemics,  and  it  may  interest  the  stii 
dent  of  history  or  science  to  know  just  how 
they  were  regarded  by  these  men  who  wen- 
so  wasteful  of  their  learning  and  zeal ;  but, 
in  modern  Christian  thought,  they  are  not 
considered  of  sufficient  importance  to  disturb 
the  unity  of  the  faith.  Since,  then, the  lib 
eral  congregation  at  Greencastle,  here  repre 
sented  by  the  plaintiffs  in  the  original  bill, 
is  in  connection  with,  and  subordinate  to. 
the  authority  of  the  legitimate  Church  of 
the  United  Brethren  in  Christ,  and  since  none 
of  the  conditions  of  the  grant  under  whicli 
it  holds  the  property  now  in  dispute  have 
been  violated,  it  follows  that  these  plaintiffs 
are  entitled  to  the  relief  prayed  for.  and  that 
the  defendants*  cross-bill  must  be  dismissed.* 
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Mr,  O.  C.  Bowers*  for  appellants: 

L  The  constitution  of  1841  was,  from  the 
time  of  its  adoption,  the  organic  law  of  the ' 
Church  of  the  United  Brethren  in  Christ. 

Philomath  CoOegey.  F^fa^^fOr.)  Oct  5, 1892. 

II.  The  amended  constitution  of  1889  was 
not  legally  or  regularly  adopted  in  accordance 
with  the  method  pronded  in  the  constitution 
of  1841  for  the  amendment  or  change  thereof. 

IIL  The  election,  at  which  it  is  supposed 
by  the  plaintiffs  that  the  amended  constitution 
and  revised  confession  of  faith  were  ratified  by 
the  people  of  the  church,  was  not  an  election 
aatUorized  by  law,  and  therefore  those  voting 
bad  no  power  to  represent  or  to  bind  those  who 
<iid  not  choose  to  vote. 

The  4th  article  of  the  constitution  of  1841 
piDvides,  "there  shall  be  no  alteration  of  the 
foregoing  constitution,  unless  by  request  of 
two  thirds  of  the  whole  society." 

The  words  "vote"  and  "request"  are  not  the 
equivalent  of  each  other.  They  are  not  syn- 
ODyms. 

The  f  ramers  of  this  constitution  when  they 
used  the  words  "request  of  two  thirds  of  the 
whole  society"-  had  in  their  minds  voluntary 
jietidoDS  coming  up  from  two  thirds  of  the 
whole  membership  asking  that  this  or  that  be 
done. 

"Request  of  two  thirds  of  the  whole  society" 
is  not  to  be  construed  to  mean  two  thirds  of 
those  voting. 

Com.  V.  Wich!r9ham,  t6  Pa.  184;  BtaU  v. 
Winkameier,  85  Mo.  108;  State  t.  Sutterfidd, 
54  Mo.  891;  8taU  v.  Faraker,  6  L.  R.  A.  422, 
46  Ohio  St.  677;  StaU  v.  Sioift,  69  Ind.  505; 
State  V.  Lancaster  County  Comrs,  6  Neb.  474; 
State  V.  Baheock,  17  Neb.  188;  People  v.  Brown, 
11  m.  478;  People  v.  Wiant,  48 111.^268;  Enyart 
T.  Hanover  Twp,  25  Ohio  St.  618. 

This  election  was  not  authorized  by  law,  and 
therefore  those  voting  had  no  power  to  repre- 
tent  or  bind  those  who  did  not  choose  to  vote. 

Wells  V.  Bain,  75  Pa.  47,  15  Am.  Rep.  668; 
Cm,  V.  Green,  4  Whart.  631. 

An  election  must  be  by  virtue  of  legal  au- 
thority. There  is  no  inherent  power  in  Uie 
people  to  hold  elections. 

6  Am.  A  Eng.  Encyclop.  Law,  298,  294. 

An  election  can  only  be  held  by  a  proper 
ofiScer;  and  the  power  to  order  and  to  hold 
elections  cannot  be  delegated. 

Ibid,;  Com.  v.  Baxter,  85  Pa.  268;  P^opU  v. 
Mathevion,  47  Oal.  442:  People  v.  Johneton,  6 
Cal.  673. 

ly.  Under  the  constitution  of  1841  the  con- 
fession of  faith  was  absolutely  unchangeable 
at  least  so  long  as  that  constitution  remained,the 
organic  law  of  the  church. 

The  4th  section  of  article  2  of  the  constitu- 
tion provides:  "No  role  or  ordinance  shall  at 
any  time  be  passed  to  change  or  do  away  the 
confession  of  faith  as  it  now  stands,  nor  to 
destroy  the  itinerant  plan." 

The  claim  that  a  majority  of  the'people,  with 
BO  right  reserved  in  the  constitution  to  do  so, 
€An  make  a  new  confession  of  faith,  is  revolu- 
tionary and  communistic.  It  would  subvert 
not  only  every  associated  church  organization, 
but  all  the  secret  orders,  associations  of  all 
kinds,  and  even  the  national  and  state  govem- 
ments. 

It  is  denounced  and  condemned  In  principle 
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by  the  Supreme  Court  of  the  United  States  in 
the  great  Dorr  rebellion  case  of  Luther  v.  Bor- 
den, 48  U.  8.  7  How.  1, 12  L.  ed.  581.  in  which 
the  slate  court  of  Rhode  Island  declared  that 
there  was  no  inherent  right  in  the  people  to 
revolutionize  a  state  government,  whose  con- 
stitution prescribes  a  mode  of  changing  its 
constitution.  The  same  principle  is  held  in  the  ' 
cases  which  affirm  that  a  state  constitution 
cannot  be  changed  except  in  the  mode  therein 
authorized. 

State  V.  Smft.  69  Ind.  525;  State  v.  Foraker, 
6  L.  R.  A.  422,  46  Ohio  St.  677;  Collitr  v. 
Friereon,  24  Ala.  100. 

The  prohibition  against  change  enters  into 
and  is  a  part  of  the  implied  contract  of  church 
membership  as  fully  as  if  written  in  every  trust 
conveyance  of  church  property. 

Austin  V.  Searing,  16  N.  Y.  112,  69  Am. 
Dec.  672,  note;  Wayland,  Moral  Science,  834. 

V.  The  revised  confession  of  faith  was  not 
adopted  in  accordance  with  any  law  of  the 
church,  not  even  in  accordance  with  the  pro- 
visions of  the  amended  constitution  of  1^89. 

yi.  The  revised  confession  of  faith  is  ma- 
terially different  from  the  old,  in  that  it  channel 
many  of  the  doctrines  contnined  in  the  old, 
rejects  or  ignores  others^  and  adds  new  doc- 
trines thereto. 

Vn.  The  courts  have  jurisdiction  to  inquire 
and  determine  whether  or  not  the  action  of  the 
church  authorities  in  relation  to  the  adoption 
of  the  amended  constitution  and  revised  con- 
fession of  faith,  was  in  accordance  with  its  own 
organic  law;  and  if  it  was  not,  to  declare  such 
action  ultra  mres  and  void,  csnecially  in  view 
of  the  fact  that  property  rights  are  involved. 

The  doctrine  held  in  our  own  state  as  to  the 
Jurisdiction  of  the  courts  over  questions  of  this 
character  is  clearly  shown  by  the  following 
cases,  which  at  the  same  time  indicate  with 
equal  clearness  the  parties  to  whom  the  prop- 
erty of  a  divided  church  or  congregation  will 
be  awarded. 

In  the  Reformed  Presbyterian  Church  the 
general  synod,  its  highest  judicatory,  is  bound 
by  its  system  of  religious  principles  with  the 
same  force  as  individual  members. 

McAvXeife  App.  Tt  Pa.  897. 

In  the  Reformed  Presbyterian  Church  the 
powers  of  the  general  synod  are  derived  from 
and  contained  in  the  church  standards,  and  the 
exercise  by  it  of  an  authority  opposed  to  or 
subversive  of  such  standard  is  ttltra  vires,  and 
cannot  of  right  demand  the  respect  and  obedi- 
ence of  its  subordinates. 

Kerr's  App,  89  Pa.  97. 

The  title  to  the  property  of  a  divided  congre- 
gation is  in  that  part  which  is  acting  in  har- 
mony with  its  own  law,  and  the  ecclesiastical 
laws,  usages,  etc.  .^which  were  accepted  before 
the  dispute,  are  the  standard  to  determine 
which  is  right. 

Sehnarr's  App.  67  Pa.  188,  5  Am.  Rep.  415; 
McOinnU  v.  Watson,  41  Pa.  9;  Bosh'Ps  App,  69 
Pa.  462,  8  Am.  Rep.  275. 

In  Hoehreitefs  App.,  98  Pa.  479,  this  court 
held  that  a  new  constitution  of  an  unincorpo- 
rated society  not  having  been  adopted  in  ac- 
cordance with  the  provisions  of  the  existing 
constitution,  was  illegal  and  of  no  effect. 

In  matters  of  faith  and  doctrine  churches  are 
left  to  apeak  for  themselves,  but  when  righta 
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of  property  are  in  questioD,  courts  will  inter- 
fere. 

(yHara  v.  Stack,  90  Pa.  477.  See  also  Pre»- 
byterian  Cong,  v.  Johnston,  1  Watts  &  8.  9; 
App.  V.  Lutlieran  Cong,  of  Selingsgrovs,  6  Pa. 
201;  First  Methodist  Prot,  Ohureh  of /Scranion's 
App.  16  W.  N.  C.  345. 

Messrs,  Bowe*  Gillan  Ss  Stewart*  for 
appellees: 

The  coDstitation  of  1841  was  never  submitted 
to  the  people  of  the  church  for  approval  or  re- 
jection. Authoritv  it  had  none  during  all  its 
existence  beyond  ^at  it  acquired  by  the  enact- 
ment of  the  coaference. 

A  constitution  is  "the  written  instniment 
agreed  upon  by  the  people." 

Cooley,  Const.  Lim.  5;  State  v.  MeCann,  4 
Lea.  9. 

An  instrument  of  government  msde  and 
adopted  by  the  people. 

People  V  J^ew  York  Cent.  R.  Co.  24  N.  Y. 
486. 

A  fundamental  law  or  basis  of  government, 
established  by  the  people  in  their  original  sov- 
erei^  capacity. 

McKoan  v.  Dewries,  8  Barb.  198. 

A  form  of  government  delineated  bj  the 
migbtv  hand  of  the  people. 

VavJiurne  v.  Dorrance^  2  U.  8.  2  Dall.  808, 
1  L.  ed.  898. 

An  agreement  of  the  people  in  their  individ- 
ual capacities. 

StaU  V.  Parkhurst,  9  N.  J.  L.  628. 

In  our  own  state  the  active  assent  of  tl\e 
people  is  recognized  as  of  the  very  essence  of 
constitutional  validity. 

Wells  V.  Bain,  75  Pa.  89,  16  Am.  Rep.  668; 
Wo^^da'  App.  75  Pa.  59. 

As  to  the  church  bodies  acting  under  it,  the 
Inferior  bodies  had  no  choice;  constitution  or 
not,  it  was  a  valid  enactment  of  the  church 
legislature  and  as  such  bound  them  until  re- 
pealed. The  general  conference  acteti  under 
it  probably  because  it  did  not  care  to  repeal  it. 
Certainly  no  argument  that  it  could  not  repeal 
it  is  to  be  drawn  from  the  fact  that  it  did  not 
do  so. 

Tlie  general  conference  of  1815  enacted  the 
confession  of  faith,  the  conference  of  1841 
enacted  this  body  of  law  which  it  called  a  con- 
stitution. Both  bodies  were  undoubtedly  com- 
petent to  go  so  far,  but  when  the  latter  at- 
tempted to  withdraw  both  these  important 
subjects  from  the  control  of  its  successors,  it 
transcended  its  powers,  and  its  acts  were  void. 

Cooley,  Const.  Lim.  146,  147;  Bloomer  v. 
Blolley,  6  McLean,  158;  Com,  v.  Lancaster,  6 
Watts,  162;  Wall  v.  Slate,  23  Ind.  150;  StaU 
v.  Oskins,  28  Ind.  864;  Oleson  v.  Oreen  Bay  A 
L.  P.  B.  Co,  86  Wis.  883.  See  also  Christ 
Ohureh  V.  Pope,  8  Gray,  140;  Kellogg  v.  Osh- 
kosh,  14  Wis.  624:  8  Am.  &  £ng.  Encyclop. 
Law,  691. 

Even  when  a  by-law  requires  that  no  altera- 
tion of  a  law  shall  be  made  except  by  a  two- 
thirds  vote  of  the  members,  yet  the  same  bod  v 
by  which  the  by-law  was  niade  may  repeal  it 
by  a  majority. 

Richardson  ▼.  TJriian  Cong,  Sao.  of  Franu^- 
town,  58  N.  H.  187. 

Although  voluntary  associations  frequentlv 
make  constitutions  and  pass  by-laws,  whicn 
they  declare  are  not  to  be  altered,  except  in  a 
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certain  manner,  yet  their  constitution  and  lawt 
may,  at  any  time,  be  altered  or  abrogated  by 
the  same  power  that  created  them,  and  the  vote 
of  any  subsequent  meeting,  abrogating  or  al- 
tering such  constitution,  though  passed  only 
by  a  majority,  has  as  much  efficacy  as  a  previ- 
ous vote  establishing  them. 

Smith  V.  Nelson,  18  Vt.  512. 

An  attempt  on  the  part  of  a  legislative  body 
to  limit  for  the  future  its  own  powers  is  void 
because  it  is  a  betrayal  of  the  trust  reposed  in 
it,  and  a  perversion  of  the  authority  lodged 
with  it. 

Mott  V.  Pennsylpania  R.  Co,  80  Pa.  85,  79 
Am.  Dec.  664.  See  also  Cooley,  Const.  Linu 
148.  note  g;  Stone  y.  Mississippi,  101  U.  8.  814» 
25  L.  ed.  1079. 

From  histories  of  the  church  it  appears  that 
at  the  time  the  constitution  of  1841  was  adopted, 
there  wus  no  way  of  ascertaining  the  number 
of  members  in  the  denomination.  Knowing, 
then,  that  the  membeiship  was  uncertain  in 
nuuiber,  and  the  utter  impossibility  of  ascer- 
taining at  any  time  whether  two  thirds  or  any 
oiber  proportion  of  the  members  bad  joined  in 
a  petition,  how  can  tbe  general  conference  of 
l£ktl  be  said  to  have  intended  that  a  literal  re- 
quest or  petition  .signed  by  two  thirds  of  ita 
indefinite  and  indefinable  number  must  be 
presented  to  a  subsequent  conference  before 
any  steps  could  be  taken  looking  towards  a 
change  in  the  constitution? 

Every  interpretation  that  leads  to  an  absuxd- 
ity  ought  to  be  reiected. 

Vattel,  Law  of  Nations,  bk.  IL,  chap.  17,  g 
282;  Smith,  Stat.  &  Const.  Constr.  605;  Story, 
Const.  Abridged,  §  194. 

"When  a  law  becomes  the  instrumental  proc- 
ess of  amendment,"  savs  Chief  Justice  Agnew, 
in  Wells  v.  Bain,  76  Pa.  47, 15  Am.  Rep.  568, 
"it  is  not  because  the  legislature  possesses  any 
inherent  power  to  change  the  existing  consti- 
tution through  a  convention,  but  because  it  la 
the  only  means  through  which  an  authorized 
consent  of  the  whole  people,  the  entire  state, 
can  be  lawfully  obtained  m  a  state  of  peace." 

The  election  held  under  this  commission's 
direction  was  a  legal  one  and  one  of  which  the 
members  of  the  church  were  bound  to  take 
notice. 

Com.  ▼.  Oreen,  4  Whart.  604. 

It  follows  as  a  necessary  result  that  if  tlio 
proposed  changes  received  the  approval  of  two 
thirds  of  those  who  voted,  the  constitutional 
requirement  of  "two  thirds  of  the  whole  asso- 
ciation" were  satisfied. 

Craig  v.  First  Presby.  Church  ef  PittsbftrgK 
88  Pa.  42,  82  Am.  Rep.  417;  Cass  County  t. 
Johnston,  95  U.  S.  860,  24  L.  ed.  416;  8t. 
Joseph  Twp.  y.  Rogers,  83  U.  8.  16  Wall.  644, 
21  L.  ed.  828;  CarroU  County  Suprs.  ▼.  Smith, 
111  U.  S.  556,  28  L.  ed.  517;  People  v.  Wiant, 
48  m.  268;  State  v.  Woo<fford,  16  Eaa.  600; 
McCrary,  Elections,  8d  ed.  §  178;  Lamb  ▼. 
Cain,  14  L.  R.  A.  618,  120  Ind.  486. 

The  interpretation  of  this  constitutional  pro- 
vision was  a  proper  subject  for  the  judicial  ac- 
tion of  the  general  conference.  If  susceptible 
of  different  constructions  it  had  the  right  to 
say  what  it  meant,  whether  two  thirds  of  the 
members  of  the  society,  or  two  thirds  of  thoee 
voting  at  the  election,  and  acting  strictly  with- 
in ill  powers  it  did  decide  that  it  meant  two 
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Chirds  of  thofle  TOting.  From  that  decision  no 
appeal  lies,  for  there  is  no  higher  tribunal  in 
the  church,  and  we  cannot  rejudgeita  decrees. 

WatBon  ▼.  JoneM,  SO  U  8.  18  Wall.  679,  20 
L.  ed.  666;  German  Reformed  Church  v.  Com. 
8  Pa.  291:  McGinnU  y.  Watson.  41  Pa.  10; 
Shannon  ▼.  Frott,  8  B.  Mon.  258;  Oibson  y, 
Armstrong^  7  B.  Mon.  481;  Harmon  ▼.  Dreher, 
1  8peers,  Eq.  87;  Ferraria  t.  VaseoneeUes,  28 
Dl.  456. 

The  contention  that  the  general  conference 
has  not  jadidally  determined  the  construction 
of  the  disputed  clause  in  the  constitution  cannot 
be  sanctioned. 

There  la  perhaps  no  more  indefinite  line  of 
demarcation  known  to  our  law  than  that  which 
separates  legislative  and  judicial  acts. 

Qreehough  y.  Greenough,  1 1  Pa.  4h9,  61  Am. 
Dec  667:  Wayman  v.  douihard,  28  U.  8.  10 
Wheat  47,  6  L.  ed.  268. 

How,  then,  shall  the  courts  make  for  the 
conference  this  distinction  which  it  itself  has 
ignored? 

Every  department  of  government,  invested 
with  certain  oonslitutlonu  powers,  must  in  the 
first  instance,  but  not  exclusively  (thst  Is,  to 
the  exclusion  of  the  superior  departments),  he 
thejudge  of  its  powers  or  it  could  not  act. 

KendaU  v.  Kingston,  6  Mass.  524. 

8o  with  the  general  conference.  Its  power 
to  construe  the  Taws  of  the  church  is  undoubted. 

The  positive  provisions  of  the  constitution 
of  1841  are  so  plainly  referable  to  the  general 
conference  that  they  seem  to  indicate  unmis- 
takably  that  what  the  framers  had  in  mind  was 
the  formulation  of  a  set  of  rules  by  which  that 
body  should  be  guided  in  the  future. 

Construing  article  2,  section  4,  then,  with 
reference  to  this  evident  object,  it  becomes  ap- 
prent  that  the  two  can  onl^  be  harmonized 
by  understanding  the  prohibition  contained  in 
the  former  as  applied  to  the  passage  of  any  rule 
or  ordinance  by  the  general  conference. 

Endlicb,  Interpretation, of  Statutes,  g  78. 

Is  it  to  be  presumed  that  the  conference  in- 
tended to  go  beyond  its  proper  power  and  to 
fetter  the  bands  of  the  people  to  which  it  itself, 
as  it  had  declared,  looked  for  authority  7  Is  it 
lo  be  presumed,  in  the  absence  of  express  words 
to  that  effect,  that  it  intended  to  abridge 
that  sovereign  authority?  Such  a  construction 
should  never  be  admitted  "unless  the  language 
naed  be  too  clear  to  admit  of  a  doubt." 

GUman  v.  Sheboygan,  67  U.  8. 2  BUck,  610, 
17  L.  ed.  788;  Endlich,  Interpretation  of  Stat- 
utes, g  287. 

It  follows,  then,  that  if  this  prohibition  was 
ahned  only  at  the  conference,  the  power  to  alter 
the  confession  to  any  extent  they  wished  re- 
mained with  the  people,  even  though  such 
power  were  not  speciailv  reserved. 

Lvtheir  ▼.  Borden,  48  U.  8.  7  Bow.  1, 12  L. 
ed.  581. 

And  the  only  way  in  which  that  change 
could  be  accomplished  was  b^  a  'Maw,  as  the 
instrumental  process  of  raising  the  body  for 
revision  and  conveying  to  it  the  powers  of  the 
people." 
WdU  Y.  Bain,  76  Pa.  47, 16  Am.  Rep.  568. 
The  true  test  as  to  the  ownership  of  the  prop- 
erty in  dispute  is,  "Which  of  these  parties  rep> 
icsents  a  congregation  in  ecclesiastical  con- 
nection with  ttie  United  Biethren  Church— in 
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proper  succession  to  the  church  of  that  name 
as  it  existed  in  1H28 — and  professing  no  doctrine 
inconsistent  with  a  belief  in  Christ  and  the 
brotherhood  of  believers  in  Him?"  We  confi- 
dently affirm  that  the  application  of  that  test 
must  be  conclusive  in  favor  of  the  appellees. 

MeBride  v.  Porter,  17  Iowa,  211;  Preeby- 
terian  Cong.  v.  Johnston,  1  Watts  &  8.  1;  Me- 
Oinnis  v.  Watson,  41  Pa.  9;  Boshi's  App.  69 
Pa.  462,  8  Am.  Rep.  276;  Sehnor/s  App.  67 
Pa.  188, 5  Am.  Rep.  415;  Means  v.  Presbyterian 
Church,  8  Watts  &  8.  808;  App.  v.  Lutheran 
Cong.  €f  Selingsgrove,  6  Pa.  201;  White  Lick 
Quarter^  Meeting  of  Friends  v.  White  Lick 
Quarterly  Meeting  of  Friends,  89  Ind.  136; 
Miller  v.  OabU,  2  Denio,  498;  J/ale  v.  Ever- 
ett,  68  N.  H.  70,  16  Am.  Rep.  82;  Chase  v. 
Cheney,  58  HI.  509,  11  Am.  Rep.  95;  Oibson  v. 
Armstronn,  7  B.  Mon.  481;  State  v.  Farris,  46 
Mo.  188. 

To  set  the  civil  courts  in  motion  there  must 
be  so  plain  and  fundamental  a  change  as  to 
destroy  the  identity  of  the  society  to  make 
what  IS  in  effect  a  new  chnrch. 

Miller  v.  Oable,  supra;  Trustees  of  Lutheran 
Cong,  of  Pine  Hill  v.  St.  MicJiaeCs  Bmnyelical 
Church  of  Pine  UUl,  48  Pa.  21;  Keyser  v.  Stan- 
eifer,  6  Ohio,  868. 

Williams,  «/.,  delivered  the  opinion  of 
the  court : 

The  right  to  the  decree  asked  for  in  this 
case  depends  on  a  question  of  ecclesiastical 
identity.  The  question  is,  which  of  the 
parties,  and  orgnnizations  represented  by 
them,  is  the  church  and  society  known  as  the 
"United  Brethren  in  Christ?^  The  society 
was  a  unit  prior  to  1889.  It  had  a  system  of 
polity  and  a  creed  which  were  accepted 
throughout  the  whole  church.  They  had 
taken  form  gradually,  with  the  growth  of 
the  church,  from  a  small  beginning  a  hun- 
dred vears  or  more  ago,  until  tliey  were  re- 
duced to  form  by  the  general  conference. 
This  was  done,  so  far  as  the  confession  of 
faith  is  concerned,  in  1815.  The  constitution 
was  formulated  and  adopted  in  1841.  The 
confession  of  faith  remained  without  any 
considerable  change  for  three  quarters  of  a 
century.  The  constitution  had  been  recog- 
nized and  accepted  as  the  fundamental  law 
of  the  society  for  a  half  century.  The  system 
of  polity  provided  for  the  grouping  of  indi- 
viduals into  local  congregations  or  churches. 
An  indefinite  number  of  churches  were 
grouped  to  form  a  circuit.  Circuits  were 
united  to  make  a  district,  and  these,  held  to- 
gether by  the  denominational  bond,  made  up 
the  church.  The  ecclesiastical  power  of  the 
society  was  distributed  through  a  succession 
of  courts  or  tribunals.  The  church  officers 
exercised  this  power  in  the  individual  con- 
gregation. In  the  circuit,  it  was  exercised 
by  the  quarterly  conference ;  in  the  district, 
by  the  annual  conference ;  and,  for  the  whole 
society,  the  general  quadrennial  conference 
was  the  supreme  legislative  and  judicial 
body.  Its  confession  of  faith  was  brief,  and 
in  its  outlines  was  what  may  be  described  as 
^  Christologicai. "  Under  these  simple  funds* 
mental  rules  of  polity  and  articles  of  faith, 
the  society  had  growp  until  in  1889  its  mom- 
bership  numbered  over  200,000,  distributed 
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over  many  states.  It  had  become  one  of  the 
influential  Protestant  organizations,  and  was 
the  owner  of  much  valuable  church  property. 
The  local  church  at  Qreencastle  was  organ- 
ized and  officered  prior  to  1889  under  the'au- 
thority  of  this  united  and  prosperous  society, 
and  was  in  full  connection  with  it.  The  of- 
ficers of  this  local  church  are  the  plaintiffs 
in  this  case,  and  they  insist  that  since  1889, 
as  truly  as  before,  they  have  the  right  to  the 
possession  of  the  house  of  worship,  and  the 
lands  appurtenant*  belonging  to  the  church 
at  Greencastle. 

Looking  at  the  position  of  the  defendants, 
we  find  that  on  the  church  records,  as  far 
back  as  1865,  there  is  evidence  to  show  a 
growing  difference  of  opinion  in  regard  to 
Uiree  points  of  polity.  These  were  the  ad- 
mission of  lay  representation,  the  rates  of  rep- 
resentation, and  the  attitude  of  the  church 
towards  secret  societies.  The  Constitution  of 
1841  (art.  2,  §  7)  contained  this  provision : 
''There  ^all  be  no  connection  with  secret 
combinations."  This  declaration  was  in- 
definite. It  was  susceptible  of  an  interpreta- 
tion so  broad  as  to  prohibit  membership  in 
the  various  social,  charitable,  and  mutual 
aid  societies  that  have  grown  so  rapidly  in 
number  and  in  favor  in  recent  years.  It  might 
withe^ual,  if  not  better,  reason,  be  construed 
as  having  reference  to  unlawful  secret  com- 
binations, and  not  intended  to  interfere  with 
lawful  organizations,  whose  advantages  were 
restricted  to  their  own  membership.  The  at- 
titude of  those  who  held  to  the  first  of  these 
positions  was  regarded  by  many  as  imposing 
an  unnecessarily  hard  restriction  upon  the 
freedom  of  action  of  the  individual  members 
of  the  church.  The  sentiment  in  favor  of 
increased  liberality  towards  the  laity,  in 
admitting  them  to  participate  in  the  govern- 
ment of  the  society,  and  removing  unnec- 
essary restrictions  upon  their  individual  ac- 
tion, grew  steadily.  Finally,  in  1885,  it  had 
become  so  strong  that  a  decided  majority  of 
the  members  of  the  general  conference  took 
action  upon  the  subject.  In  a  carefully 
worded  resolution,  they  expressed  their  belief 
that  both  the  creed  and  constitution  could  be 
improved  in  clearness  and  fullness  of  state- 
ment, and  by  this  means  brought  more 
thoroughly  into  harmony  with  the  views  and 
wishes  of  the  church.  This  was  a  mild  form 
of  revision,  and  the  conference  entered  very 
deliberately  upon  it.  The  first  thing  done 
was  to  raise  a  committee  of  thirteen  members 
to  consider  the  subject,  and  report.  After 
considerable  deliberation,  eleven  members  of 
the  committee  united  in  a  report  setting 
forth :  **  It  is  the  sense  and  belief  of  your 
committee  that  the  constitution,  as  it  now 
stands,  is  not  in  harmony  with  the  present 
wishes  of  our  people,  as  has  been  indicated 
in  discussion,  petitions,  and  elections  during 
the  past  year, "  and  recommending  that  a  com- 
mission, to  consist  of  twenty-seven  members, 
including  all  the  bishops  of  the  church, 
should  be  appointed  to  ''consider  our  present 
confession  of  faith  and  constitution,  and  pre- 
pare such  a  form  of  belief,  and  such  amended 
fundamental  rules  for  the  government  of  this 
church  in  the  future,  as  will  be  best  adapted, 
in  their  judgment,  to  secure  its  growth  and 
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efficiency  in  the  work  of  eTangelizing  the 
world. "  This  commission  wasr  made  up  so 
as  to  distribute  its  members  among  the  several 
districts  composing  the  society,  and  was  sub- 
jected to  the  following  lines  of  limitation^ 
viz.  :  "  To  preserve  unchanged,  in  substance, 
the  present  confession  of  faith,  so  far  as  it  i» 
clear;  •  •  •  to  retain  the  present  itinerant 
plan ;  •  .  .  to  keep  sacred  the  general 
usages  and  distinctive  principles  of  the 
church  on  all  great  moral  reforms."  When 
the  commission  should  complete  its  work  of 
revision  alon^  these  narrow  and  conservative 
lines,  it  was  instructed  to  submit  it  to  the 
membership  of  the  society  for  approval  or 
disapproval,  in  such  manner  as  to  secure 
general  attention  to  it,  and  place  it  in  the 
power  of  every  member  who  would  do  so  to 
'express  his  or  her  opinion.  This  action  was 
in  no  sense  revolutionary.  It  did  not  propose 
to  cut  loose  from  any  distinctive  theological 
doctrine,  or  from  the  general  system  of 
polity,  theretofore  held  by  the  society.  The 
commission  entered  upon  its  work,  and 
revised  both  the  confession  of  faith  and  the 
constitution,  with  a  view  to  greater  clearness 
and  fullness  of  statement  upon  certain  doc- 
trines, and  greater  liberality  towards  the 
membership  in  their  individual  action  upon 
the  subject  of  secret  societies.  Both  docu- 
ments were  put  in  a  more  connected  and 
logical  form ;  and  were  relieved  from  the  in- 
definiteness  and  ambiguity  of  expression  out 
of  which  the  differences  oi  interpretation  had 
arisen.  The  revised  documents  were  then  sub- 
mitted to  the  society  for  an  expression  for  or 
against  their  adoption  in  lieu  of  the  consti- 
tution and  confession  then  in  use.  Nearly 
three  years  were  given  for  discussion  and  ex- 
amination. At  the  end  of  this  time  a  vote 
was  taken  throughout  the  society.  The  re- 
turns showed  a  very  large  majority  of  the 
votes  to  be  in  favor  of  the  substitution  of  the 
revised  forms  for  the  old.  At  the  general  con- 
ference of  1889  the  commission  reported  it4 
work,  the  submission  of  it  to  the  S'Ciety,  the 
votes  given  for  and  against  its  adaption,  and 
submitted  the  whole  to  the  consideration  of 
that  body.  In  this  report  twenty -five  of  its 
members  concurred.  One  bishop  and  one 
other  person  dissented,  and  submitted  a 
minority  report.  The  general  conference  then 
referred  the  majority  report  to  a  special 
committee,  charged  to  examine  and  report 
whether  the  commission  had  followed  the  in- 
structions given  to  it,  kept  within  the  pre- 
scribed limits,  and  submitted  its  plan  of 
revision  to  the  society  in  a  proper  manner. 
All  but  two  of  this  committee  joined  in  a 
report  affirming  that  the  commission  had 
acted  with  fidelity,  had  observed  the  limita- 
tions imposed  upon  their  action,  and  had  sub- 
mitted their  work  to  the  membership,  by 
whom  it  had  been  approved.  They  therefore 
recommended  that  the  bishops  should  issue  a 
proclamation  announcing  the  adoption  of  the 
revised  documents,  and  declaring  them  to  be 
the  confession  of  faith  and  the  constitution  of 
the  Church  of  the  United  Brethren  in  Christ. 
This  report  was  adopted  by  the  very  decisive 
vote  of  110  yeas  to  20  nays.  The  proclama- 
tion was  accordingly  made,  and  the  revised 
forms  became  thereupon,  and  thereafter,  the 
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accepted  and  binding  Uw  of  the  church. 
Fifteen  of  the  twenty  who  yoted  nay — ^Milton 
Wright,  a  bishop,  being  of  the  number — 
withdrew  from  the  general  conference  at  this 
stage  of  the  proceedings,  and  organized  an- 
other general  conference  at  another  place  in 
\he  same  city,  and  assumed  to  be  the  true 
general  conference  of  the  whole  church,  and 
to  have  the  rightful  authority  to  manage  and 
control  all  the  property,  business,  and  work 
of  the  church.  The  original  body,  contain- 
ing 115  members,  kept  on  in  its  work.  The 
new  body,  with  fifteen  members,  entered 
upon  a  riyal  system  of  regulation  and  con- 
trol. The  local  congregation  at  Qreencastle 
di  vided  oyer  the  same  subject.  The  maj ori ty 
adhered  to  the  original  or  majority  con* 
ference.  A  minority  followed  the  minority 
in  the  conference,  organized  a  new  bod^,  and 
took  possession  of  the  house  of  worship  and 
property  belonging  to  the  local  church,  and 
excluded  the  majority  therefrom.  The  officers 
of  this  new  congregation  at  Qreencastle  are 
the  defendants.  The  subject  of  the  1  itigation 
is  the  house  of  worship  and  other  property  of 
the  church  at  that  place.  The  question  raised 
is  which  of  these  parties  is,  or  represents,  the 
Church  of  the  United  Brethren  at  Greencastle ; 
for  to  that  one  possession  of  this  property 
ihould  be  awarded. 

It  appears  that  the  real  estate  In  question 
was  conyeyed  to  trustees,  for  the  use  of  **  the 
United  Brethren  in  Christ,  "in  Greencastle, 
as  early  as  1828,  by  one  John  Dome.  A  church 
of  the  United  Brethren  was  organized  prior 
to,  or  during,  that  year,  which  was  the  bene- 
ficiary intended  by  the  doniur.  It  has  had  a 
continuous  existence  since.  It  was  the  only 
organized  society  of  that  name  in  Greencastle 
until  the  withdrawal  of  the  fifteen  members 
of  the  general  conference  in  1889,  followed 
by  the  organization  of  a  new  conference,  and 
the  diyision  of  the  church.  The  plaintiffs 
and  their  predecessors  haye  been  in  con- 
tinuous possession  for  more  than  sixty  years. 
The  prima  facies  of  the  situation  is  with 
them,  and  it  is  incumbent  on  those  who  claim 
a  right  to  dispossess  them,  and  hold  the  pos- 
session against  them,  to  show  affirmatiyelj 
how  and  when  their  title  accrued,  and  that  it 
is  a  good  and  yalid  title.  The  learned 
counsel  for  the  defendants  fully  and  clearly 
understood  the  requirements  of  his  position, 
and  put  the  reasons  on  which  he  rested  his 
contention  into  seyen  propositions.  The  first 
of  these  asserts  the  yalidity  of  the  constitu- 
tion of  1841 .  The  fourth  asserts  the  **  absol  ute 
unchangeability"  of  the  fundamental  law  of 
the  church,  at  least  as  to  the  confession  of 
faith,  under  that  constitution.  The  second, 
third,  and  fifth  deny  the  regularity  and  le- 
gality of  the  action  of  the  conferences  of  1885 
and  1889.  The  sixth  afiirms  that  the  reyision 
made  in  1889  was  so  radical  as  to  be  subyer- 
siye,  and  to  destroy  the  identity  of  the  church. 
The  seventh  insists  that  the  courts  haye  ju- 
risdiction to  inquire  into  and  determine  these 
questions,  in  order  to  settle  the  title  to  the 
leal  estate  now  in  controversy.  It  will  ap- 
pear from  what  we  have  already  said  that  we 
usent  to  the  first  proposition.  Acquiescence 
sod  use  for  fifty  years  settled  that  point.  We 
aie  prepared  to  assent  to  the  seyenth  proposi- 

WLRA. 


tion.  It  is  the  duty  of  the  courts  to  settle 
the  question  of  the  right  to  the  real  estate 
conveyed  by  John  Dome  in  trust  for  the 
Church  of  the  United  Brethren  in  Greencastle. 
The  sixth  proposition  raises  a  question  of 
fact.  It  asserts  that  the  revision  made  a  com- 
plete theological  departure  from  the  creed  of 
the  church,  as  it  stood  before  1889.  The 
master  has  found  that  this  is  not  so,  and,  on 
the  other  hand,  that  the  theology  of  the  creed 
of  1815,  and  that  of  the  revision,  are  the  same 
in  every  essential  particular,  differing  only 
in  clearness  of  expression,  and  completeness 
of  statement.  The  learned  judge  of  the  court 
below,  in  an  excellent  opinion,  has  concurred 
in,  and  vindicated  fully,  this  conclusion  of 
the  master.  This  question  is  therefore  dis- 
posed of,  unless  clear  error  in  the  finding  is 
pointed  out.  We  haye  attentiyely  considered 
the  suggestions  made  to  us  on  this  subject  by 
the  appellant,  we  haye  examined  the  old  and 
the  revised  confessions,  we  have  read  the  tes- 
timony of  the  distinguished  theological  ex- 
perts who  were  called  to  testify  as  to  the 
alleged  doctrinal  differences,  and  we  are  sat- 
isfied that  the  master  and  the  court  were  right 
in  denying  the  sixth  proposition.  There  nas 
been  no  substantial  departure  from  the  an- 
cient belief  of  the  church.  The  revision  is 
simply  a  clear  and  ample  statement  of  the 
great  doctrines  that  are  to  be  found  in  the 
creed  of  1815,  or  that  logically  result  from 
them.  The  **  general  usages  and  distinctive 
principles  of  the  church"  are  preserved, 
identity  in  both  polity  and  creed  are  undis- 
turbed. We  feel  the  more  satisfaction  wirh 
this  conclusion  since  it  is  in  harmony  with 
that  reached  by  the  court  of  last  resort  in 
matters  of  faith  and  discipline,  within  the 
church  itself,  yiz.  the  general  conference, 
and  with  the  conclusion  reached  by  a  clear 
majority  of  the  entire  membership.  If  the 
question  was  one  of  doctrine  alone,  we  should 
feel  inclined  to  treat  the  decision  of  the  gen- 
eral conference  as  final,  in  accordance  with 
the  rule  laid  down  in  several  cases,  among 
which  are  App  y.  Lut?ieran  Cong,  cf  Selings^ 
grate,  6  Pa.  301 ;  Oerman  Btformed  Church  y. 
Com.  8  Pa.  282 ;  McQinnU  v.  Watwn,  41  Pa. 
9.  Two  of  the  questions  raised  by  the  de- 
fendants' propositions  remain  to  be  briefly 
considered:  First,  was  the  confession  of 
faith  absolutely  unchangeable  under  the  con- 
stitution of  1841?  Second,  if  not,  was  the 
chan|;e  made  in  1889  so  made  as  to  have  a 
binding  force  upon  the  church? 

The  appellants'  argument  upon  the  first  of 
these  questions  rests  on  section  4,  article  2, 
of  the  constitution  of  1841.  It  is  as  follows : 
^'Sec.  4.  No  rule  or  ordinance  shall  at  anyr 
time  be  passed  to  change  or  do  away  with  the 
confession  of  faith,  as  it  now  stands,  nor  to 
destroy  the  itinerant  plan."  This  proyision 
is  not  to  receive  a  technical  interpretation, 
but  is  to  be  construed  in  the  light  which  the 
whole  instrument  throws  upon  it,  and  so  as 
to  advance  the  interests  of  the  church  and 
promote  its  objects.  Monongahela  Nav.  Go. 
v.  CooTis,  6  Watts  &  8.  114 ;  Qmi.  y.  Glark^ 
7  Watts  &  8.  127 :  Com.  y.  Eartman,  17  Pa. 
119;  Com.  y.  Maxmll,  27  Pa.  444,  The  pur- 
pose and  effect  of  section  4,  when  so  con- 
strued, is  not  to  prohibit  changes  in  the  con- 
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fession  of  faith  that  are  in  the  interest  of 
clearness  of  expression,  or  fullness  of  state- 
ment, of  the  accepted  doctrines  of  the  church, 
but  to  prevent  changes  in  the  doctrines  to 
which  the  church  was  committed.  The  pro- 
vision was  not  intended  as  an  impassable 
barrier  thrown  in  the  way  of  improvement  of 
all  sorts,  but  as  a  protection  against  the  in- 
troduction of  heretical  doctrine,  destructive 
of  the  distinctive  theological  character  of  the 
church.  It  follows  that  the  changes  made  in 
1889  were  not  within  the  prohibition  of  this 
flection,  since  they  are  shown  to  be  changes  in 
fltatement  in  the  interest  of  clearness  and  com- 
pleteness of  declaration  of  belief  in  the  doc- 
trines actually  held  by  the  church,  and  which 
are  found  less  fully  stated  in  the  confession 
prepared  in  1845.  *The  contention  of  the  ap- 
pellants upon  this  subject  fails,  therefore, 
for  this  reason.  The  confession  of  faith  was 
not  **  absolutely  unchangeable"  in  its  manner 
of  expressing  the  doctrines  held  by  the 
ohurch.  It  was  unchangeable  so  far  as  relates 
to  the  distinctive  doctrines  or  principles  act- 
ually embodied  in  it 

We  come,  finally,  to  inquire  whether  the 
proceedings  of  the  conferenge  and  the  com- 
mission, and  the  expression  of  assent  and  dis- 
sent by  the  society,  are  substantially  in  bar- 
monv  with  the  provision  of  the  constitution 
of  1841,  that  authorized  changes  on  the  re- 
quest of  two  thirds  of  the  whole  society.  The 
exact  words  of  the  provision  are:  "There 
shall  be  no  alteration  of  the  foregoing  consti- 
tution unless  by  ihe  request  of  two  thirds  of 
the  whole  society.**  Alterations  are  not  for- 
bidden, but,  as  the  constitution  is  the  funda- 
mental law  of  the  whole  society,  it  is  proper 
that  it  should  be  changed  only' by  the  action 
or  assent  of  the  body  affected  by  it.  But 
there  are  two  requirements  to  a  lawful  alter- 
ation: The  action  of  the  society,  and  the 
act  ion  of  its  highest  church  Judicatory.  The 
action  of  the  first  must  be  formulated  and  de- 
clared by  the  last.  Which  bodv,  the  popu- 
lar one,  described  as  the  ** society,"  or  the 
ecclesiastical  body,  called  the  **  General  Con- 
ference,"  shall  originate  the  alteration,  is  not 
prescribed.  The  proposition  may  therefore 
come  from  either.  The  bishops  and  clergy, 
who  make  up  so  largely  the  membership  of 
the  conference,  are,  by  reason  of  their  con- 
fltaut  attention  to  religious  and  theological 
subjects  and  the  working  of  the  machinery 
of  the  church,  peculiarly  qualified  to  lead 
the  thought  of  the  church  on  all  such  sub- 
jects. It  is  not  desirable,  nor  Is  it  necessary, 
tinder  the  provision  we  are  considering,  that 
they  should  sit  with  folded  hands,  waiting 
to  be  addressed  by  the  society  on  any  subject 
of  denominational  or  religious  importance. 
They  may,  and  it  is  clearly  their  duty  to, 
direct  attention  to  any  given  subject.  They 
may  UTee  its  consideration  and  counsel  speedy 
action,  out  they  cannot  make  the  change  that 
is  needed.  The  society  must  move.  The 
word  employed  is  ** request  ;**  but  how  or 
when,  in  the  course  of  procedure,  the  request 
must  be  made,  is  not  stated.  It  may  there- 
fore be  in  any  manner  that  expresses  the  de- 
sire of  the  society,  and  at  any  time  before  the 
final  act  of  the  conference.  The  only  thing 
that  can  be  positively  affirmed  as  to  its  char- 
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acter  is  that  it  must  express  the  wish  of  the 
society.  In  the  present  case,  action  by  the 
conference  preceded  and  followed  the  ex- 
pressed wish  of  the  membership.  That  which 
proceeded  suggested  the  desirability  of  cer- 
tain chanires,  and  reduced  them  to  form  for 
the  examination  and  action  of  the  society. 
That  which  followed  rested  on  the  expressed 
wish  of  the  society  in  regard  to  the  proposed 
changes,  and  carried  it  into  effect.  The 
whole  society  was  taken  Into  council  by  the 
conferences.  Its  wish  was  asked  and  its  an- 
swer received.  The  enrolled  membership  at 
that  time  was  something  over  200,000.  Of 
this  number,  61,070  signified  their  desire  for 
the  proposed  change  by  an  afiirmative  vote. 
Those  "voting  against  the  acceptance  of  the 
revision  were  only  8,810.  Those  who  pre- 
ferred another  mode  of  proceeding  than  that 
which  had  been  taken,  and  petitioned  the 

feneral  conference  accordingly,  were  16, 187. 
'he  total  number  of  those  who  expressed 
themselves  upon  the  subject  was  70,667. 
This  was  more  than  one  third  of  the  enrolled 
membership.  How  many  of  those  who  made 
no  response  to  the  request  of  the  conference 
for  an  expression  of  opinion  were  old  and 
feeble,  how  many  were  young  and  immature, 
how  many  were  wholly  indifferent  to  the  sub- 
ject, we  have  no  means  for  estimating.  It  is 
said  that  some  refrained  from  voting  because 
of  objection  to  the  proposed  revision,  or  the 
mode  of  proceeding  to  ascertain  the  wish  of 
the  society.  If  so,  it  was  an  ineffectual  kind 
of  opposition.  In  all  elections  the  nonvoting^ 
must  be  counted  as  willing  to  be  bound  by 
the  action  of  the  majority  of  those  who  vote. 
Any  other  rule  would  lead  to  interminable 
trouble  and  uncertainty.  Oraig  v.  Firgi 
Preaby,  Church  of  Pittsburgh,  88  Pa.  43,  82 
Am.  Rep.  417.  In  elections  under  the  laws 
of  the  states  or  the  United  States,  this  has 
never  been  doubted.  In  parliamentary  bodies 
the  same  thing  is  true,  unless  the  rules  of 
such  body  require  that  a  quorum  of  the  mem- 
bership shall  participate.  In  that  case  it  is 
a  majority  of  the  required  quorum,  not  of 
the  whole  body,  that  is  necessary  to  the  va- 
lidity of  any  proposed  action.  A  majority 
consists  of  more  tlmn  one  half  of  those  who 
vote  at  a  given  election  not  of  those  who 
might  have  voted,  but  did  not  vote,  for  wo 
have  no  machinery  for  ascertaining  the  num- 
ber of  the  latter  class,  and  we  should  find  it 
still  more  difficult  to  determine  on  what  side 
they  should  be  counted.  It  Is  true  that  the 
voting,  in  its  case,  was  not  done  under  the 
authority  of  any  general  law  of  the  church, 
and  that  it  is  not  to  be  treated,  in  all  re- 
spects, as  an  election.  It  was,  in  its  object 
and  results,  a  mere  expression  of  the  indi- 
vidual preference,  wisn,  or  request  of  the 
voter.  If  any  of  the  members  or  the  society 
felt  that  they  had  no  wish  or  request  to  ex- 
press on  the  subject,  it  was  proper  for  such 
persons  to  say  so,  by  refraining  irom  any  ex- 
pression in  answer  to  the  request  of  the  gen- 
eral conference.  But,  if  a  positive  preference 
was  felt,  it  was  the  privilege.  If  not  tlae 
duty,  of  the  member  entertaining  such  pref- 
erence, to  express  it,  for  the  information  and 
guidance  of  the  highest  ecclesiastical  tri- 
bunal in  the  society.    To  one  looking  at  thim 
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flQbjectfrom  the  standpoint  of  a  disinterested 
spectator,  it  would  really  seem  as  though 
€oartesj  towards  the  growing  body  of  the  de- 
nomination, love  for  the  church,  and  zeal  for 
its  prosperity  and  peace,  alike  required  those 
who  opposed  revision  to  say  so,  squarely,  on 
all  suitable  occasions,  with  voice  and  vote. 
The  inference  is  a  natural  one  that  those  who 
did  not  oppose  were  either  favorable  or  in- 
different to  the  proposed  change. 

Our  conclusions  on  the  whole  case  are  as 
follows :  This  society  had  a  constitution  and 
a  confession  of  faith  prior  to  1889  which  es- 
tablished both  the  polity  and  the  creed  of  the 
church  beyond  Question,  ** so  far  as  they  were 
dear"  and  complete  in  expression.  The  gen- 
eral conference  sugcrested  revision  of  both 
documents,  not  for  the  introduction  of  new  or 
heretical  doctrine,  but  in  the  interest  of  clear- 
ness and  fullness  of  declaration  of  the  actual 
belief  of  the  society,  and  for  the  removal  of 
ambiguity  and  uncertainty  from  the  written 
documents.  The  **  whole  society"  was  asked, 
in  a  regular  and  proper  manner,  to  express 
Its  preference  or  wish  upon  the  adoption  or 
rejection  of  the  revision  proposed.  An  ample 
time  for  consideration  and  decision  was  af- 
forded them,  and  a  suitable  system  provided 
for  gathering  up  the  result  of  the  wishes  and 


preferences  to  be  expressed.  A  very  large 
majority  of  those  who  expressed  any  wish  on 
the  subject  favored  the  revision  proposed. 
In  conformity  with  their  reauest  or  wish  of 
the  society,  the  general  conference  of  1889, 
by  proclamation  made  by  the  bishops  of  the 
church,  under  its  direction,  declared  the  fact 
that,  by  the  concurrent  action  of  the  society 
and  the  general  conference,  the  revised  con- 
stitution and  confession  of  faith  had  hben 
adopted,  and  were  to  be  accepted  as  the  con- 
stitution and  creed  of  the  society.  This  gen- 
eral conference,  and  the  churches  adhering  to 
it,  are  the  Church  and  Society  of  the  United 
Brethren  in  Christ,  as  fully,  to  all  intents 
and  purposes,  as  they  were  prior  to  1889. 
Those  who  withdrew  from  the  conference  of 
1889,  and  organized  another  conference,  to- 
gether with  Uiose  who  adhere  to  them,  while 
the^  may  be,  in  theological  belief  and  re- 
ligious observances,  identical  with  the  body 
from  which  they  withdrew,  are  ecclesiastic- 
ally distinct,  as  a  result  of  their  own  actfL 
and  they  have  no  title  to  the  property  held 
by  the  society^  prior  to  1889. 

The  plaintiffs  are  therefore  entitled  to  the 
relief  prayed  for,  and  provided  by  the  decree 
appealed  from,  and  tJie  decree  is  now  affirmed; 
the  appellants  to  pay  the  costs  of  this  appeal. 
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Edmund  F.  WEBB,  Admr.,  etc.  of  Ann  8. 
Fuller,  Deceased,  elt  al,, 

«. 

Addie  L.  FULLER  et  ak 

(85  Me.  440.) 

1.  No  statute  is  neeeesary  to  enable  a  oourt 
of  equity  to  uff-set  the  amount  due  by  a  legatee 
to  tbe  testator's  estate  afralnst  bis  share  of  the 
amount  ordered  to  be  distributed  by  tbe  oourt 
of  probate. 

t.  Neither  the  fket  that  a  debt  due  hjr 
legatees  to  testator's  estate  is  Joint 

Dor  that  one  of  tbem  is  dead  and  bis  legacy  is 
olalmed  by  his  administrator  will  prevent  tbe 
amount  of  their  debt  being  retained  from  their 
claims  to  legaoies. 

3.  A  legatee  who  aeoessitates'  a  resort 
to  litigation  to  compel  him  to  permit  a  set-off 
of  his  debt  to  testator^s  estate  against  bis  legacy 
oannot  have  bis  costs  paid  out  of  tbe  estate. 

(Hay  81, 1S88L) 

EEPORT  by  the  Supreme  Judicial  Court 
for  Kennebec  County  for  the  opinion  of 
the  full  court  of  a  bill  in  equity  filed  by  the 
■dministrator  of  the  estate  of  Ann  S.  Fuller, 
deceased,  to  compel  the  applications  of  the 
■hares  of  defendants  as  distributees  of  dece- 
denfi  estate  to  the  i>ayment  of  judgments 
^hich  bad  been  obtaineif  a^inst  them  oy  the 
•dministrator  in  favor  of  the  estate.  BiU  §u$- 
pined. 


The  facts  are  stated  in  the  opinion. 
MeMsrs.  Webbi  Johnson  &  Webb  for 
plaintiffs. 
Mr,  W.  P.  Thompson  for  defendants. 

Emery^  J,,  delivered  the  opinion  of  the 
oourt: 

Ann  S.  Fuller  died  intestate,  leaving  an 
estate  to  be  divided  after  settlement  into  four 
d  istributi  ve  shares.  Two  of  the  heirs,  to  each 
of  whom  one  share  was  payable,  were  jointly 
indebted  to  the  estate.  The  administrator  re- 
covered upon  this  indebtedness  a  judgment 
against  the  two  heirs.  He  was  not  able  to 
collect  the  whole  amount  of  this  judgment, 
nearly  $25, 000  remaining  unpaid  and  uncol- 
lectible. He  settled  the  estate  as  far  as  he 
could  without  the  balance  of  the  judgment^ 
and  the  probate  court  made  a  decree  for  a  dis- 
tribution among  the  heirs  of  the  balance  in 
his  hands,  amounting  to  a  little  over  $18,000. 

The  administrator  desired  to  apply  to  the 
further  payment  of  this  judgment  the  share 
of  each  judgment  debtor  in  the  balance  to  be 
thus  distributed.  To  this  each  of  the  judg- 
ment debtors  objected,  and  formally  de- 
manded that  his  distributive  share  be  paid  to 
him  in  full  in  accordance  with  the  decree. 
Thereupon  the  administrator  filed  this  bill  in 
equity  to  compel  the  application  of  these  two 
shares  to  the  payment  pro  tanto  of  the  joint 
judgments. 

The  respondents  contend  that  the  right  of 
set-off  is  solely  and  entirely  a  creation  of  the 


NorB.<-OQ  tbe  subject  of  seUolf  between  a  dis- 
iribatiTo  share  of  an  estate  and  a  debt  of  tbe 
^litributee  to  tbe  estate,  see,  in  connection  with 
tht  above  case,  that  of  Koons  v.  Mellett  and.)  7  L. 

^  li.  R.  A.  13 


R.  A.  281,  and  note;  Fleous  v.  Moore  (lod.)  7  L.  B» 
A.  285;  Blood  v,  Kane  (N.  T.)  16  L.  B.  A.  idO;  aoe- 
nell  V.  FUck  (Md.)  IBL.  a  A.  Ua. 


See  also  37  L.  K.  A.  98;  39  L.  R.  A.  686. 
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statute,  and  hence  cannot  be  exercised  in  any 
case  unlesg  some  statute  expressly  authorizes 
It.  They  further  contend  tlmt  the  statute 
gives  the  probate  court  no  authority  to  make 
such  a  set'Off  as  is  desired  heie ;  and  that  in 
no  case  and  in  no  proceeding  does  the  statute 
authorize  a  setoff  of  one  joint  debt  against 
two  several  debts,  as  asked  for  in  this  case. 
Rev.  Stat.  chap.  82,  §  57. 

It  may  be  conceded  that  no  statute  can  be 
cited  directly  authorizing  the  action  asked 
for  in  this  case,  but  it  does  not  follow  that 
the  court  in  equity  is  without  power  of  ac- 
tion in  the  premises.  Having  now  full  equity 
powers,  the  court  can  do  and  compel  equity 
in  any  case  except  where  restrained  by  some 
statute  or  positive  rule  of  law. 

The  right  of  an  executor  or  administrator 
to  retain  a  legacy  or  distributive  share  from 
a  debtor  to  the  estate,  and  apply  it  to  the  in- 
debtedness, has  long  been  recognized  by  the 
law  as  existing  without  any  statute.  It  is  not 
the  technical  right  of  set-off  in  actions  at 
law.  It  is  rather  called  in  the  old  cases  the 
•*right  of  retainer."  It  is  an  equitable  right 
of  its  own  nature,  and  not  at  all  dependent  up- 
on any  statute.  It  is  the  plain  moral,  as  well 
as  legal,  duty  of  the  debtor  to  pay  his  debt 
to  the  estate.  He  has  had  the  value  from  the 
estate.  He  ought  in  morals  and  law  to  re- 
store it.  It  needs  no  statute  to  affirm  this 
duty.     It  is  self-evident. 

The  right  of  a  legatee  or  an  heir  in  the 
estate  of  a  decedent  is  not  self-evident  nor 
equitable.  He  has  paid  no  value  for  it, — has 
not  earned  it.  It  is  a  matter  of  grace.  To 
make  it  a  legal  right  needs  statute  affirma- 
tion, and  without  a  statute  or  some  positive 
rule  of  law  the  right  would  not  exist.  That 
the  legatee  or  heir  should  fulfill  his  obliga- 
tions to  the  estate  before  receiving  the  bounty 
of  the  decedent  is  clearly  equitable.  It  is  an 
equity  wliich  the  court  can  enforce. 

In  JeS%  V.  Wood,  2  P.  Wms.  128  (femp. 
1695),  the  court  said :  **The  legatee's  claim 
is  in  respect  of  the  testator's  assets,  without 
which  the  executor  is  not  liable;  and  it  is 
▼ery  just  and  equitable  for  the  executor  to 
■ay  that  the  legatee  has  so  much  of  the  assets 
already  in  his  own  hands,  and  consequently 
is  satisfied  jtro  tanto, "  In  Courtenay  v.  Wil- 
liams, 3  Hare,  539,  a  legatee  filed  a  bill  to 
compel  the  executor  to  •pay  over  a  legacy. 
The  executor  claimed  to  retain  out  oi  the 
legacy  the  amount  of  a  debt  owed  by  the 
legatee  to  the  estate.  The  legatee  resisted  this 
claim  on  the  ground  that  his  indebtedness 
was  barred  by  the  statute  of  limitations.  It 
was  held,  however,  to  be  equitable  to  deduct 
the  debt  from  the  legacy  notwithstanding  the 
statute.  The  court  said  the  case  might  be 
put  to  the  legatee  as  follows :  **  You  ask  for 
a  portion  of  the  assets  of  the  testator ;  but  you 
are  yourself  a  debtor  to  the  testator's  estate, 
and  his  assets  are  diminished  pro  tanto  by 
your  default.  It  is  against  conscience  that 
you  should  take  anything  out  of  the  estate 
until  you  have  made  good  what  you  owe  to 
It. "  In  WJiiU  V.  Cordwell,  L.  R.  20  Eq.  644, 
the  same  principle  was  applied  in  an  intes- 
tate estate  between  the  administrator  and  an 
indebted  heir.  The  court  said :  "  Until  the 
debtor  discharges  his  duty  to  the  estate  by 
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paying  his  debt  which  he  owes  to  it,  he 
have  no  right  or  title  to  any  part  of  it  under 
the  statute"  (the  statute  of  distributions). 
In  Batton  v.  Allen,  5  N.  J.  Eq.  99,  43  Am. 
Dec.  630,  one  of  the  seven  distributees  wa» 
indebted  to  the  estate.    It  was  held  that  the 
amount  of  his  indebtedness  should  be  added 
to  the  surplus,  afti  form  a  part  of  the  amount 
to  be  divided ;  that  the  debtor's  share  of  th» 
whole  amount  should  be  paid  pro  tanto  bj 
canceling  his  indebtedness,   and  he  receive 
only  the  residue  of  his  share,  if  any.    Armonr 
V.  Kendall,  15  R.  I.  193,  was  a  case  of  joint 
indebtedness  like  the  one  before  us.    A  leg- 
atee and  another  party  were  jointly  indebted 
to  the  estate  of  the  testator.     It  was  held  that 
the  executor  could  retain  the  legacy  as  a  pr^ 
tanto  payment  of  the  debt  due  by  the  le.<;atee 
and  his  partner  to  the  estate.     In  Tinkham  ▼. 
Smith,  56  Vt.  187,  the  heir  brought  an  action 
at  law  against  the  administrator  for  his  die- 
tributive  share  of  the  decedent's  estate  as  de> 
termined  by  tiie  probate  court.     He  was  at 
the  same  time  indebted  to  the  estate  in  » 
larger  sum.    It  was  held  that  the  adminis- 
trator could  apply  the  indebtedness  in  pay- 
ment of  the  share,  and  judgment  was  rendered 
for  the  defendant.     It  appears,  however,  in 
this  case,  that  one  of  tlie  two  indebted  heire 
died  after   the   recovery    of  the  judgment 
against  him  and  his  coheir.     This  adminis- 
tratrix now  contends  that  she  is  entitled  ta 
his  share  in  Ann  S.  Fuller's  estate  in  full  U> 
enable  her  to  settle  his  estate.     It  must  be 
evident,  however,  that  the  heirs,  creditors^ 
or  administrator  of  a  deceased  legatee  or  dis- 
tributee can  be  in  no  better  position  than  he, 
and  must  be  content  with  the  residue,  if  any, 
after  his  debt  to  the  estate  is  paid.     It  was  m> 
held  in  Denise  v.  Denize,  87  N.  J.  Eq.  163 ; 
Earnest  v.  Earnest,  5  Rawle,  213 ;  Oirard  lAfm 
Ins,  A,  cfc  T.  Co.  ▼.   Wilson,  57  Pa.  182. 

In   Wadleigh  v.  Jordan,   74  Me.  483,    and 
Holt  y.  Libby,  80  Me.  829,  the  stotute  of  lim- 
itations had  barred  the  debt  of  the  legatee  te^ 
the  estate,  and  it  was  held  that  under  our 
statutes  the  executor  could  not  apply  the  leg- 
acy in  payment  of  a  debt  so  barred.     Neither 
case,  however,  questions  the  power  or  pro- 
priety of  such  application  where  the  debt  i» 
not  barred. 

In  this  case  there  should  be  a  decree  sub- 
stantially as  follows:  The  amount  due  on 
the  judgment  should  be  added  to  the  amount 
of  the  surplus  in  the  hands  of  the  adminis- 
trator, and  the  sum  of  these  should  be  reck- 
oned as  the  amount  for  distribution.  The 
two  shares  of  this  whole  amount  coming  to- 
the  two  indebted  distributees  should  be  ap- 
plied to  the  payment  of  the  judgment  against 
them.  The  other  two  shares  sliould  be  paid, 
as  far  as  the  cash  balance  extends,  to  the  other 
distributees  according  to  their  respective  in- 
terests. It  is  asked  in  the  briefs  that  the 
court  order  costs  and  counsel  fees  for  botlk 
parties  to  be  paid  out  of  the  estate.  We  do> 
not  think  it  would  be  equitable  to  do  so.  It 
is  not  the  case  of  a  will  or  a  trust.  The  case 
is  purely  litigious.  The  two  indebted  dis- 
tributees and  defendants  resisted  an  equitable 
right  of  the  plaintiff,  and  subjected  the  estate 
to  this  litigation  by  their  recalcitrancy* 
While  the  plaintiff  should  be  allowed  to  <&- 
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dact  his  costs  and  reasonable  oonnael  fees 
from  the  balance  in  his  hands  after  account- 
iDg  for  taxable  costs  recovered,  we  see  no  rea- 
son why  the  two  contestiDg  defendants,  who 
are  found  to  be  in  the  wrong,  should  not 


pay  costs  as  usual.  The  decree  will  so 
oraer. 

BtU  nutained, 

Peters^  Ck.  J.,  and  Libbey,  Foster* 
Haskell*  and  Whitehoase,yf/.,  concurred. 


TENNESSEE  SUPREME  COURT. 


Mary  Mildred  JOHNSON,  Executrix,  etc.,  of 
John  Cummings  Johnson,  Deceased,  et  al.^ 
Bfi.  in  .Err., 

Edwin  L.  JOHNSON  si  aL 


.Tenn.. 


.) 


1.  A  devise  of  land  to  trustees  with 
power  to  collect  the  income  for  chari- 
table purposes*  giving  them  power  to  ap- 
point their  sacceeBon  and  providfng  agalDSt  fail- 
are  of  trustees  indefinitely,  passes  tne  fee.  If  the 
de?ise  Is  valid. 

2.  A  devise  to  tmstees  **fcip  some  chari- 
table purpose*  preferenoe  always  to  be  given 
to  something  of  an  educational  nature,  although 
permiasible  to  appropriate  the  inoome  in  any  way 
It  may  seem  to  the  trustees  to  be  necessary  and 
most  desirable  as  they  may  eleot,"  is  too  indef- 
inite to  be  enforced  in  equity. 

8*  A  bequest  of  testator'sVset  of  books 
"and  the  proceeds  of  all  collections  he 

can  make  from  accounts  which  were  the  results 
of  my  past  oil  and  cotton  business.  The  accounts 
■gainst  or  in  favor  oV^  certain  of  teetator^s  rela- 
tires,  *'^a  well  as  accounts  of  properties,  rents* 
stocks,  bonds,  and  investments  to  be  treated  as 
memorandums  only  and  not  to  be  included  in 
the  above  bequest,"  does  not  pass  the  accounts 
against  the  relatives. 

KMay  18, 1898L) 

ERROR  to  the  Chancery  Court  for  Shelby 
County  to  review  a  iudgment  holding  void 
a  portion  of  the  will  of  John  Cummines  John- 
son, deceased,  for  the  construction  of  which 
this  action  was  brought.    Afflrmed, 

The  portions  of  the  will,  the  construction  of 
^hich  by  the  lower  court  was  adopted  by  the 
court  on  appeal  were  as  follows: 

"Clause  8.  I  give  and  bequeath  to  my  son, 
William  C.  Johnson,  my  largest  iron  safe, 
mj  set  of  books,  and  the  proceeds  of  all  col- 
lections he  can  make  from  accounts  which 
were  the  results  of  my  past  oil  and  cotton 
business,  with  full  power  to  continue  suits, 
to  sue  or  compromise  any  accounts  therein, 
with  freedom  from  making  any  report  of  his 
action  to  any  person  or  any  authority,  state, 
county,  municipal,  or  otherwise.  The  ac- 
counts against  or  in  favor  of  Mrs,  J.  C.  John- 
son, Mrs.  M.  M.  Johnson,  J.  C.  Johnson,  or 
any  of  my  descendants,  as  well  as  accounts 
of  properties.  Rents,  stocks,  bonds,  and  in- 
vestments to  be  treated   as   memorandums 


only,  and  not  to  be  included  in  the  ab«ye 
bequeath. " 

**  Clause  24.  The  income  from  the  rentals 
and  rental  notes  now  in  bank,  and  proceeds 
of  Chapman  notes,  will  be  used  by  my  wife, 
Mary  Mildred  Johnson,  for  family  expenses, 
as  now  and  heretofore." 

The  construction  given  to  the  above  clauses 
was  as  follows:  ^^  First.  That  by  the  eighth 
item  or  clause  of  said  will  the  testator  in- 
tended to  give  and  bequeath,  and  did  give 
and  bequeath,  to  William  C.  Johnson,  all  ^c- 
counts,  of  every  kind,  nature,  and  descrip- 
tion, that  appeared  on  his  set  of  books, 
whether  said  accounts  were  the  result  of  his 
past  oil  and  cotton  businesses  or  not,  save 
and  except  only  the  accounts  appearing  on 
said  set  of  books  against  or  in  favor  of  Mrs. 
J.  C.  Johnson,  Mrs.  Mary  Mildred  Johnson, 
J.  C.  Johnson,  or  any  of'  testator's  descend- 
ants, as  well  as  accounts  therein  of  prop- 
erties, rents,  stock,  bonds,  and  investments, 
all  of  which  excepted  accounts  are  to  be 
treated  simply  as  memoranda,  and  are  not  in- 
cluded in  the  said  bequest  to  the  said  Wil* 
liam  C.  Johnson.  .  .  .  That  by  the  twentjr- 
fourth  item  or  clause  of  said  will  the  said 
testator  intended  to  give  and  bequeath,  and 
does  give  and  bequeath,  to  his  wife,  Mary 
Mildred  Johnson,  to  be  used  by  her  in  the 
payment  of  family  expenses  in  the  same  man- 
ner as  before  testator's  death,  such  moneys  in 
bank  at  the  time  of  his  death  as  had  been 
derived  from  rentals,  and  such  rental  notes  as 
were  in  bank  at  the  time  of  his  death,  still 
uncollected,  together  with  the  proceeds  of 
the  Chapman  notes,  as  aforesaid,  and  that 
outside  of  the  rents  given  to  Mrs.  Johnson 
under  the  fourteenth  and  fifteenth  items  or 
clauses  of  said  will,  which  last  rentals  are 
given  to  her  absolutely,  to  be  disposed  of  at 
her  pleasure,  she  can  appropriate  no  other 
rentals  or  properties  of  the  testator's  estate  to 
the  payment  of  the  family  expenses.  ** 

Mr.  H«  C  W»rrinner  for  plaintiffs  in 
error.- 

Mes9r»,  Smith  &  Treievant  for  defend- 
ants in  error. 

Wilke8»  c7.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  construe  the  several  items 
of  the  will  of  John  Cummings  Johnson,  de- 
ceased. The  testator  died  July  25,  1892,  leav- 
ing a  widow,   complainant  Mary  Mildred 


KOTX.— As  to  the  indeflnlteness  of  charitable 
trusts  which  will  be  fatal,  which  has  been  a  question 
of  very  j^reat  public  as  well  as  professional  interest 
In  several  recent  cases,  see  Crerar  v.  WUllams  (HL) 
21  L.  a.  A.  454;  Tilden  v.  Qfeen  (N.Y.)14  L.  R.  A. 

2aL.RA. 


88:  Gambel  v.  Trippe  (Md.)  15  L.  R.  A.  236,  also  notf 
to  Cottman  v.  Grace  (N.  Y.)  8  L.  EL  A.  145;  HeiskeU 
V.  Chickasaw  Lod^re  No.  8  (Tenn.)  4  L.  B.  A.  898; 
Stratton  v.  Physio- Medical  Inst.  (Mass.)  6  L.  B.  A* 
88;  Almy  y.  Jones  (B.  L  J 12  L.  B.  A.  414. 


See  also  24  L.  R.  A.  158;   35  L.  R.  A.  502. 
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Johnson,  and  seven  dilldren  by  a  former  mar- 
riage, and  possessed  of  quite  a  large  estate, 
of  both  realty  and  personalty.  The  will  was 
written  by  the  testator,  and  is  somewhat  in- 
artificial] y  drawn.  It  consists  of  twenty-six 
items,  and  purports  to  convey  and  dispose  of 
all  the  property  of  the  testator.  The  several 
items  submitted  to  the  chancellor  were  con- 
strued bj  him,  and  specific  directions  were 
entered  m  the  decree,  and  a  written  opinion 
was  filed  by  him  in  the  court  below.  The 
cause  has  been  brought  to  this  court  upon 
writ  of  error,  and  it  is  assigned  as  error  tnat 
the  chancellor  erred  in  his  construction  of  the 
eighth,  seventeenth,  and  twenty-fourth  items 
of  the  will.  We  have  carefully  considered 
these  items,  and  the  assignment,  and  are  of 
opiuion  that  there  is  no  error  in  the  construc- 
tion placed  by  the  chancellor  upon  the  eighth 
and  twenty-fourth  items  of  the  will,  ana  his 
opinion  and  decree  as  to  these  items  are 
adopted  by  this  court,  and  need  not  be  more 
specifically  set  out. 

The  main  controversy  is  in  regard  to  the 
proper  construction  of  the  seventeenth  item, 
which  is  as  follows:  *'17th.  I  give  and  be- 
queath to  my  wife,  Mary  Mildred  Johnson, 
and  to  my  daughter,  Lillie  W.  Johnson, 
jointly,  my  home  lot,  of  three  acres,  No.  11, 
fronting  on  Poplar  street,  east  of  Dunlap,  to 
hold  in  trust  as  below  cited,  with  power  to 
lease  and  sell  the  same  under  the  terras  of  this 
will,  and  to  nominate  and  elect  their  suc- 
cessors and  other  associates  in  this  trust  from 
my  descendants,  or  from  their  Protestant  hus- 
bands or  wives,  not  exceeding  five,  who  may 
in  time  elect  their  associates  and  successors 
from  my  descendants.  If  at  any  time  in  the 
future  there  should  not  be  as  many  as  two  of 
my  descendants  able  and  willing  to  take 
charge  of  this  trust,  then  it  shall  revert  to  a 
board  consisting  of  the  elders  of  the  several 
Presbyterian  churches  of  the  city  of  Mem- 
phis, who  shall,  with  the  assistance  of  the 
Presbyterian  pastors,  nominate  from  the 
bankers  or  business  men  of  their  body  an  ex- 
ecutive committee  of  five,  who,  with  my  de- 
scendants, shall  have  full  power  and  control 
to  manage  the  trust  so  it  will  be  productive 
of  most  good  to  the  greatest  number.  It  has 
been  my  desire  to  see  a  grand  female  college 
on  this  lot,  and  I  hope  it  may  yet  be  accom- 
plished. If  the  way  be  clear  to  that  end,  the 
income  may  be  appropriated  in  that  direc- 
tion; but,  if  not,  then  it  is  my  desire  and 
wish  that  the  main  income  from  this  prop- 
erty, less  the  amount  needed  for  repairs, 
taxes,  and  insurance,  shall  be  used  for  some 
charitable  purpose,  preference  always  to  be 
given  to  something  of  an  educational  nature, 
although  permissible  to  appropriate  the  in- 
come in  any  way  it  may  seem  to  the  trustees 
to  be  necessary  and  most  desirable,  as  they 
may  elect.  The  property  is  never  to  be  mort- 
gaged, nor  is  the  income  to  be  pledged  for 
more  than  three  months  in  advance,  and  no 
sale  of  it  shall  be  made  until  five  years  after 
the  termination  of  the  present  lease,  when  it 
may  be  sold  for  reinvestment  for  some  scho- 
lastic or  charitable  purpose." 

The  question  presented  is  whether  this  is  a 
valid  devise  to  a  charitable  purpose,  such  as 
can  be  upheld  under  our  authorities.     The 
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complainants,  who  are  the  executors  of  the 
testator's  will,  are  also  made  by  this  item  the 
original  trustees  of  this  charity;  and  in  their 
hi  11  they  allege  that  the  item  made  a  valid  de- 
vise to  them,  as  trustees,  of  the  property,  in 
fee ;  the  net  rents  and  income  to  be  applied  to 
charitable  purposes,  which  are  rendered  sufB- 
ciently  definite  to  be  valid.  The  adult  de- 
fendants answer  that  they  have  no  desire  to 
obstruct  the  benevolent  and  charitable  in- 
tentions of  their  father  if  they  can  be  legally 
carried  out,  and  they  Join  in  the  request  to 
the  court  to  construe  the  item,  and  determine, 
as  a^inst  the  minor  defendants  and  devisees, 
if  effect  can  be  given  to  the  devise  as  a  valid 
charity. 

We  are  of  opinion  that,  if  the  devise  is 
valid,  then  the  item  passes  the  fee  in  the 
property  for  the  purposes  indicated,  the  net 
income  from  which  is  to  be  expended  and  ap- 
propriated by  the  trustees.  While  there  is  no 
specific  devise  of  the  property,  yet  a  devise 
of  the  rents  and  profits  and  income  la,  in 
effect,  a  devise  of  the  property  itself.  Polk 
V.  Fans,  9  Yerg.  241,  30  Am.  Dec.  400; 
Morgan  v.  Pope,  7  Coldw.  647 ;  Davis  v.  Wil- 
liams, 85  Tenn.  648 ;  PUdier  v.  McHenry,  14 
Lea,  88 ;  1  Jarman,  Wills,  152,  note;  8  Washb. 
Real  Prop.  529,  580 ;  SpoffordY.  College  (Jan., 
1889) .  in  the  case  last  mentioned,  Thomas 
Martin,  of  Giles  county,  had  set  apart  $30,- 
000  in  bonds  of  the  state  of  Tennessee,  the 
interest  to  be  applied  to  the  founding  and 
operating  a  female  school  at  Pulaski,  Tenn. 
After  Ihe  school  had  t>een  founded,  and  suc- 
cessfully operated  for  a  number  of  years,  Mrs. 
O.  M.  Bpofford,  his  onlv  daughter  and  resid- 
uary legatee,  filed  a  bill  claiming  that  only 
the  interest  upon  the  bonds  was  devoted  by 
the  will  of  her  father  to  the  school,  and  that 
when  the  bonds  matured,  and  the  interest 
coupons  had  all  been  clipped  and  exhausted, 
then  the  bonds  or  corpus  of  the  fund  would 
revert  to  her,  as  residuary  legatee  under  the 
will.  The  court  below,  as  well  as  this  court, 
held  that  the  gift  of  the  interest  of  the  bonds 
carried  the  bonds  themselves,  and  the  fund 
could  not  be  diverted  from  the  charity. 

But  the  question  in  this  case  recurs :  la 
the  devise,  as  made  in  the  seventeenth  item 
of  the  will,  a  valid  devise  for  charitable 
uses?  Charitable  uses  are  favored  in  courts 
of  equity,  and  will  be  supported  when  the 
trust  would  fail  for  uncertainty,  were  it  not 
for  a  charity.  Dickson  v.  Montgomery,  1 
Swan,  848 ;  HeiskeU  v.  Chickasaw  Lodge  No.  8, 
87  Tenn.  668,  4  L.  R.  A.  699.  This  court 
has  no  disposition  to  abridge  this  rule,  or  re- 
cede from  it,  in  any  way.  A  charity  will 
always  be  upheld,  where  it  is  created  in  favor 
of  a  person  having  sufficient  capacity  to  take 
as  donee,  or,  if  it  be  not  direct  to  such  per- 
son, where  it  is  definite  in  its  object,  lawful 
in  its  creation,  and  to  be  executed  by  trust- 
ees. Franklin  v.  ArmfiM,  2  Sneed,  805; 
Gass  V.  Ross,  8  Sneed,  211 ;  CM  t.  Denton,  6 
Baxt.  285;  Frierson  v.  General  Assembly  of 
Presby,  Church  in  IT,  5.  7  Heisk.  683 ;  IHck' 
son  V.  Montgomery,  1  Swan,  848.  There  is  a 
broad  distinction  between  a  gift  direct  to  a 
charity  or  charitable  institutions  already  es- 
tablished, and  a  gift  to  a  trustee,  to  be  by 
him  applied  to  a  charity.    In  the  first  case 
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the  ooQit  has  only  to  give  the  fund  to  the 
charitable   institution,    which  is  merely  a 
ministerial  or  prerogative  act;  but  in  the 
latter  case  the  court  nas  jurisdiction  of  the 
trustee,  as  it  has  over  all  trustees,  to  see  that 
he  does  not  commit  a  breach  of  his  trust,  or 
apply  the  funds,  in  bad  faith,  to  purposes 
foreign  to  the  charity.    2  Perry,  Tr.  g  719. 
Hence,  there  must  be  either  (1)  a  trustee  cap- 
able of  taking,  and  a  definite  legal  purpose 
declared ;  (2)  a  trust  so  definite  and  well  de- 
fined that  it  can  be  enforced  and  executed,  if 
necesaarv,  by  a  court  of  chancery. 

The  chancellor  was  of  opinion  that  pro- 
▼Isions  of  the  will  providing  for  trustees  of 
this  charity  were  sufficient,  and  in  this  we 
think  he  is  well  sustained  by  authority.     An 
executor  may  be  such  trustee  (OM  v.  JbenUm, 
•  Baxt.  286;  GasB  v.  JSqm,  8  Sneed,  211),  or 
third  i>ersons  may  be  such  trustees  (Diek^m  v, 
Montgomery ^  1  8 wan,  848 ;  Franklin  v.  Arm- 
fdd,  2  Sneed,  846 ;  8taU  v.  Smith,  16  Lea, 
665) ,  or  the  court  may  appoint  a  trustee,  if 
the  trusts  are  definite  and  valid  (State  v.  Smith, 
16  Lea,  665 .  Vidal  v.  Philaddphia,  48  U.  8.  2 
How.  127.  128,  11 L.  ed.  205,  206 ;  Perry,  Tr. 
§  722) ,  or  a  corporation  to  be  created  after  the 
death  of  the  testator  may  be  such  trustee.  In- 
glis  V.  TrtisteeM  of  Sailor* $  Snug  Harbor  of  N, 
r.  28  U.  8.  8  Pet.  99,  7  L.  ed.  617 ;  Quid  v. 
Woihington  Hotpitdlfor  Foundling*,  95  U.  8. 
808,  24  li.  ed.  450 ;  RuneU  v.  Allen,  107  U.  8. 
172,  27  L.  ed.  401 ;  StaU  v.  Martin  Female  Col- 
lege  [Tenn;  filed  Jan.  1888.]     The  real  dif- 
ficulty  in  the  devise  is  the  uncertainty  of 
the  beneficiary,  and  the  extreme  discretion 
and  power  vested  in  the  trustee.     Unques- 
tionably, under  the  English  law,  and  the  law 
relating  to  charitable  trusts  prevailing  in 
many  states  of  our  Union  which  have  adopted 
the  doctrines  of  the  Enirlish  law,  this  trust 
would   be  good.    The  doctrines  of  parent 
jatriee  and  ey  pri$,  as  recognised  in  the  Eng- 
lish law,  have  never  obtained  In  Tennessee. 
Only  those  powers  which  in  England  were 
exercised  by  the  chancellor  by  virtue  of  his 
extraordinanr,    as   distinguished    from  his 

r»ally  delegated.  Jurisdiction,  exist  in  our 
ocery  court.  Oreen  v.  Allen,  5  Humph. 
170;  Dtekeon  v.  Montgomery,  1  8wan,  848. 
Nevertheless,  the  courts  will  sustain  a  charity 
when  the  plan  and  scheme  for  its  management 
is  left  to  the  discretion  of  turstees,  and  will, 
if  necessary,  formulate  a  scheme  for  the  con- 
duct of  the  charity,  or  uphold  the  plan  and 
schemes  which  the  trustees.  In  their  discre- 
tion, many  adopt  and  formulate,  and  prevent 
any  interference  therewith.  S^tUe  v.  Smith, 
16  Lea,  670 ;  Perry,  Tr.  $S  700,  744 ;  Dickeon 
V.  Montgomery,  1  Swan,  848 ;  Oasi  v.  Boa$,  8 
Sneed,  211;  State  v.  Martin  Pemale  CoUege 
(Tenn.  ;  filed  Jan.  1888).  In  the  case  last 
named  a  bill  was  filed  in  the  name  of  the 
state  of  Tennessee,  on  the  relation  of  the  Rev- 
erend T.  J.  Duncan,  a  oresiding  elder  in  the 
Hethodist  Episcopal  Church  8outh,  against 
the  trustees  of  Martin  Female  College,  an 
educational  charity  in  successful  operation  at 
Pulaski,  Tenn.,  seeking  to  set  aside  the  char- 
ter of  the  college,  remove  its  trustees  from  of- 
los,  and  enjoin  the  operation  ef  the  school, 
beeanse  It  bad  been  founded  by  Thomas  Mar- 
tin, a  piomiiient  Methodist  layman,  and  for 


years  had  been  recognized  and  patronized  by 
the  Tennessee  conference,  and  yet  the  trustees 
had  not  conducted  it  as  a  sectarian  or  denom- 
inational school,  but  had  placed  in  charge  of 
it  principals  of  different  tenets  of  faith.  The 
court  held  that,  in  the  absence  of  specific  in- 
structions in  the  will  of  Thomas  Martin,  the 
trustees  had  the  power  and  discretion  to  place 
in  charge  of  it  such  persons  as  they  might 
deem  b^t,  and  their  discretion  could  not  be 
controlled  by  any  other  persons  or  organiza- 
tions. 

In  the  case  at  bar  we  have  a  specific,  defi- 
nite property  designated  and  set  apart  by  the 
testator,  and  conveyed  to  trustees  whose 
identitv  is  fixed,  and  whose  succession  is  pro- 
vided for.  It  is  apparent,  also,  that  it  was 
the  earnest  desire  of  the  testator  to  devote  this 
propertv  to  charitable  purposes,  and  to  none 
other,  the  principal  or  corpus  to  be  preserved, 
and  the  income  to  be  consumed  for  the  pur- 
pose of  the  charity,  and  in  such  manner  as 
might  be  productive  of  the  greatest  good  to 
the  greatest  number.  We  think  it  is  also  evi- 
dent that  the  testator  had  a  primary  and  a 
secondary  object,  the  former  being  to  found 
a  charity,  and  the  latter  being  thai,  as  a  mat- 
ter of  preference,  the  charity  should  be  edu- 
cational. It  is  evident,  also,  that  the  testator 
had  the  utmost  confidence  in  the  trustees  se- 
lected, to  wit,  his  wife  and  daughter,  and  he 
gave  to  them  unlimited  power  and  discre- 
tion, not  only  as  to  the  kind  or  character  of 
the  charity,  *but  also  as  to  the  plan  for  its 
administration.  In  all  cases  of  charities 
founded  by  wills,  broad  discretion  and  ample 
powers  must  necessarily  be  conferred  upon 
the  trustees,  inasmuch. as  tiie  testator  is  at- 
tempting to  provide  for  contingencies  whidi 
will  arise  after  his  own  death ;  but  at  the 
same  time  this  power  and  discretion  must  not 
go  to  such  extent  as  that  the  objects  to  which 
the  fund  is  to  be  devoted,  and  the  kind  and 
character  of  the  charity,  will  depend,  not 
upon  the  will  and  direction  of  the  testator, 
but  upon  the  choice  and  preference  of  the 
trustee.  In  R^ad  v.  WUliame,  135  N.  T.  569, 
it  is  said :  **That  cannot  well  be  said  to  be 
a  disposition  by  the  testator's  will,  with 
which  the  testator  has  had  nothing  to  do,  ex- 
cept to  create  an  authority  in  another  to  dis- 
pose of  the  property  according  to  the  will  of 
the  donees  of  the  power.** 

The  important  question  which  primarily 
arises  is  whether  the  object  of  the  trust,  and 
who  are  to  be  its  beneficiaries,  depend  upon 
the  will  of  the  testator,  or  the  choice  of  the 
trustee,  and  is  there  any  one  who  could  de- 
mand of  the  trustee  the  benefits  of  the  trust, 
because  it  was  made  for  his  benefit,  and  others 
of  his  class,  and  if  refused,  could  compel  its 
performance.  In  the  case  of  Tilden  v.  Green, 
180  N.  T.  20,  14  L.  R.  A.  88,  the  devise  in 
trust  under  the  thirty-fifth  and  thirty-ninth 
items  of  the  will  of  8am uel  J.  Tilden  was 
passed  upon.  Under  these  items,  property 
was  devised  to  trustees  to  be  held  for  two 
lives  in  beinff,  with  requests  that  they  pro- 
cure an  act  o?  incorooration,  to  be  known  as 
the  ''Tilden  Trust,*'  with  capacity  to  estab- 
li^  and  maintain  a  free  library  and  reading 
room  in  the  city  of  New  York,  and  to  pro- 
mote such  scientific  and  educational  objects 
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the  trustees  might  more  particularly  des- 
ignate, and  authorized  them  to  conyey  such 
property  to  such  corporation  when  formed, 
and  declared  that  in  case  it  was  not  formed, 
or  if,  from  any  cause  or  reason,  they  should 
deem  it  inexpedient  to  convey  to  such  cor- 
poration, then  they  were  directed  to  apply  it 
to  the  use  of  such  diari table,  educational,  or 
scientifo  purposes  as  in  their  Judgment 
would  render  such  property  most  widely  and 
substantially  beneficial  to  the  interests  of 
mankind,  it  was  said  in  that  case :  "  The 
devise  does  not  designate  any  beneficiary, 
but,  on  the  contrary,  leaves  it  to  the  discre- 
tion of  the  trustees  whether  or  not  they  will 
or  will  not  convey  to  the  corporation.  Hence, 
there  is  not,  and  cannot  be,  any  person,  nat- 
ural or  artificial,  who  is,  or  will  become, 
entitled  to  the  execution  of  the  trust  in  his 
favor. "  The  conclusion  of  the  court  was  that 
the  bequest  could  not  be  maintained  because 
of  the  complete  discretion  vested  in  the  trust- 
ees,— whether  they  would  give  it,  or  not,  to 
the  beneficiary  suggested.  A  charter  was 
actually  obtained,  and  the  property  was  in 
fact  conveyed  by  the  trustees  to  the  corpora- 
tion thus  created,  before  the  suit  was  brought ; 
but  the  court  held  that  the  invalidity  of  the 
trust  could  not  be  cured  by  anything  done  by 
the  trustees  towards  its  execution.  It  is  also 
held  in  that  case  that  a  trust  without  a  bene- 
ficiary who  can  claim  its  enforcement  is  void, 
and  this  objection  is  not  obviated  by  the  ex- 
istence in  the  trustees  of  a  power  to  select  a 
beneficiary,  unless  the  class  of  persons  in 
whose  favor  the  power  may  be  exercised  has 
been  designated  with  such  certainty  that  the 
court  can  ascertain  who  were  the  objects  of 
the  power,  and,  when  the  beneficiary  is  not 
designated  in  the  will,  such  beneficiary  can- 
iiot  be  designated  by  the  trustees  in  pursu- 
ance of  a  discretion  vested  in  them  hj  the 
will.  It  is  further  said:  ''No  trust  is  en- 
forceable unless  there  is  some  person  or  class 
of  persons  who  have  a  right  to  a  part  or  all 
of  the  designated  fund,  and  can  aemand  its 


conveyance  to  them,  and.  In  case  of  refusal, 
can  sue  the  trustees  in  equity,  and  oompel 
compliance  with  the  demand." 

In  the  case  at  bar  the  power  and  discretion 
vested  in  the  trustees  are  more  extensive  than 
in  the  Tilden  Will  Case.    Here  there  is  a 
mere  preference  expressed  for  an  educational 
charity  by  the  testator,  and  a  hope  that  a 
grand  female  college  may  at  some  time  be 
located  on  the  lot;   but  absolute  power  is 
eiven  to  the  trustees,  at  their  discretion,  to 
divert  the  property  to  any  other  charitable 
purpose,    even  over  the  preference   of   the 
testator  himself,  as  expressed  in  his  will. 
Under  this  power  and  discretion  the  trustees 
might  at  will  devote  the  property  to  any 
charity,  whether  educational,  religious,    or 
eleemosynary,  and  they  could  at  will  change 
and  alter  the  discretion  in  which  the  charity 
should  flow.     Under  this  broad  discretion  ancl 
power,  the  trustees  might,  instead  of  a  female 
school,  establish  a  public  library  or  a  lecture 
room,  or  a  church  or  woman's  home,  or  any 
other  charity ;  and,  if  either  of  these  should 
be  selected  by  these  trustees  as  the  object  of 
this  devise,  certainly  it  could  not  be  said 
they  had  exceeded  their  powers  and  discre- 
tion, and,  if  either  should  be  establised,  it 
would  not  be  because  of  directions  in  the 
will  of  the  testator,  but  from  choice  and  pref- 
erence on  the  part  of  the  trustees.    We  are 
constrained  to  hold  that  such  a  charitable 
devise  cannot  be  enforced,  and  is  invalid. 
Beeves  v.  Beeves,  5  Lea,  644 ;  Bhodes  v.  BJtodes, 
88  Tenn.  637.   The  chancellor  decreed  that  the 
devise  must  fail,  and  the  property  must  pass 
under  the  nineteenth  clause,  which  he  con- 
strued to  be  the  residuary  clause  of  the  w^ill. 
As  no  point  or  contest  is  made  upon  this  part 
of  his  decree,  we  are  content  to  affirm  his 
holding  on  this  point.     See  also  Beeves  ▼. 
Beeves^  5  Lea,  650. 

The  decree  of  the  chancellor  is  in  ail  things 
eonfirmed,  and  the  costs  will  be  paid  by  com- 
plainants out  of  the  estate. 
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Mary  Eliza  ROWLAND,  Bespt.^ 

V. 

Charles  MILLER,  Impleaded,  etc.,  Appt. 

OSBN.Y.flS.) 

1.  An  undertakliiK  e8t»bllslimeBt  in 
which  homan  dead  bodies  are  pre- 
pared for  trarial  oi  other  sepulture,  and 
eometlmes  subjected  to  embalmlnff  and  poet- 
nicjrrem  examination.  Is  a  bustnoas  'injurious  or 
offensive  to  the  nel^bborinsrinhabitaDtB,**  within 
tbe  terms  of  a  restrictive  agreement,  although  it 
may  doi  constitute  a  legal  nuisance. 

2.  Conrtacamtake  Judicial  notice  of  the 


olfenslve  character  of  an  undertaking  estabUSb- 
ment  in  a  locality  used  for  reBldeuoea. 

8«  The  fket  that  moet  of  the  premises  ia 
the  localit J"  are  no  longer  kept  tbr 
residences  will  not  deprive  a  person  who  stUl 
resides  there  and  who  has  done  or  omitted  noth- 
ing which  would  defeat  it  of  the  right  to  enf  oroe 
a  restriction  m  an  agreement  against  business 
^injurious  or  olFeosive  to  tbe  neighboxing  In- 
habitants.** 

(Ootoher  8,  ISQSL) 

APPEAL  by  defendant  Miller  from  a  judg- 
ment of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  affirming  a 


NOTS.— The  distinction  between  a  nulsanoe  as 
such  and  offensive  business  in  breach  of  a  covenant 
is  dearly  shown  in  tbe  above  case. 

For  nuisance  by  use  of  adjoining  property*  see 
Bobao  V.  Port  Jervis  Gas  Light  Go.  (N.  Y J  9  L.  B. 

82  L.  R.  A. 


A«  711,  and  note;  Susquehanna  Fertilizer  Oo.  v.  Ma- 
lone  (Md.)  9  L.  R.  A.  787:  Ballentlne  v.  Webb  (Mich.; 
18 L. R.  A.  8Zl,and note;  Robb  v.  Carnegie  Bros.  * 
Oo.  (Pa.)  14  L.  B.  A.  829:  Fogarty  v.  Junction  GItar 
Pressed  Brick  Go.  (Kan.)  IB  L.  B.  A.  T6lb 


See  also  46  L.  R.  A.  428. 
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Judgment  of  tbe  Special  Term  enjoining  de- 
fendants from  ?iolating  a  restrictive  clause  in 
the  title  papers  to  his  real  estate  as  to  tbe  use 
to  which  it  could  be  put.    Affirmed, 

Statement  by  Earl,  J, : 
In  November,  1865,  Miss  Burr  owned  sev- 
-cral  lots  of  land  in  the  city  of  New  York,  on 
Che  easterly  side  of  Madison  avenue,  extend- 
ing easterly  to  Yanderbilt  avenue,  between 
Forty- Second  and  Forty- Fourth  streets,  all  of 
whi^  were  then  vacant,  and  on  the  20th  day 
of  that  month  she  contracted  to  sell  eight  of 
tbe  lots  to  Pierson  and  Cochran.    Those  lots 
extended  southerly  from  the  southerly  line 
of  Forty-Third  street  half  way  to  the  north- 
erly line  of  Forty-Second  street.     She  still 
retained  title  to  several  lots  in  the  same  vi- 
cinity, and  on  the  same  day  she  and  thev  en- 
tered into  a  mutual  agreement,  ''for  them- 
selves and  their  representatives,   heirs  and 
ttsigns,  owners  of  any  of  the  said  lots  above 
described,    that    no    buildings   other    than 
dwelling  houses  at  least  two  stories  high,  of 
brick  or  stone,  or  churches,  chapels,  or  pri- 
vate stables  of  the  same  material,  shall  be 
erected  on  any  of  said  lots ;  that  no  livery  or 
other  stable  shall.be  erected  on  lots  fronting 
on  Madison  avenue ;  and  that  there  shall  not 
be  allowed  or  erected  on  any  part  of  said  lots 
of  land  any  tenement  house,   brewery,   or 
lager-beer  saloon,  tavern,  slaughter  house, 
butcher^s  or  smith's  shop,   forge,   furnace, 
steam  engine,    foundry,    carpenter's  or  car- 
riage or  car  shop,  manufactory  of  metals, 
gunpowder,    giue,  varnish,  vitriol,  turpen- 
tine, ink.  or  matches,  or  any  distillery,  or 
any  establiBoment  for  dressing  hides,  skins, 
or  leather,  or  any  museum,  theater,  circus,  or 
menagerie,  nor  shall  any  other  buildings  be 
erected,  or  trade  or  business  carried  on,  upon 
said  lots,  which  shall  be  injurious  or  ofiEen- 
-tive  to  the  neighboring  inhabitants ;  it  being 
expressly  agreed  that  this  covenant  runs  with 
the  land,  and  is  binding  on  all  future  owners 
thereof. "    This  agreement  is  cal  led  the  **  Re- 
striction Agreement, "  and  the  lots  have  since 
been  conveyed  subject  thereto.    The  defend- 
ant Miller  has  become  the  owner  of  the  lot 
on  the  corner  of  Madison  avenue  and  Forty- 
Third  street,  and  the  plaintiff  owns  the  lot 
next  southerly  thereof,  which  she  occupies 
as  her  re«>idenoe ;  and  no  question  is  made 
tiiat  tliose  lots  passed  into  the  ownership  of 
tlie  plaintiff  and  Miller  subject  to  the  re- 
striction agreement.     On  the  1st  day  of  De- 
oember,  18U0,  Miller  leased  his  lot,  with  the 
bouae  thereon,  to  the  Taylor  Company,  for 
tlie  term  of  ten  years,  and  it  entered  into  the 
poflsessioo  thereof.     This  action   was  com- 
luenced  on  the  31st  day  of  January,  1891,  to 
restrain  the  defendants  from  violating  the 
-oovenants  contained  in  the  restriction  agree- 
ment, by  carrying  on  a  business  condemned 
tliereby^.    The  action  was  brought  to  trial  at 
«  special  term,  and  the  trial  judge  described 
the  business  carried  on  upon  the  Miller  lot 
^  follows :    **  That  the  business  of  said  com- 
IMoy  is,  and  for  many  years  has  been,  that 
"Of  undertakers,  and  that  a  part  of  that  busi- 
^Kas  consists  in  the  reception  of  human  dead 
^KMlies,  their  preparation  for  burial  or  other 
^pulture,  involving  embalmment  In  some 
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instances,  and  in  the  sale  of  coffins,  caskets, 
shrouds,  and  other  paraphernalia  generally 
used  in  the  final  disposition  of  dea^  human 
bodies.  That  said  company,  when  it  ob- 
tained said  lease,  intended  to  fit  up  the  build- 
ing on  said  premises,  which  for  the  most  part 
is  built  ana  arranged  like  an  ordinary  first- 
class  corner  dwelling  house  in  that  locality, 
for  the  purposes  of  their  business,  and  have 
fitted  up  the  same,  and  are  now  carrying  on 
their  said  business  in  said  building.  That 
said  company  keeps  and  uses  fourteen  wagons 
in  its  business,  each  of  which  (save  one)  is 
painted  and  otherwise  fitted  up  after  the  man- 
ner of  wagons  used  by  undertakers  in  trans- 
porting dead  human  bodies  or  funeral  ap- 
pliances. That  it  has  fitted  up  a  room  in 
said  building  called  by  said  company  a 
'chapel,*  and  intended  by  it  for  the  use  of 
people  who  desire  to  conduct  or  hold  funeral 
services,  and  not  for  religious  worship  or 
services,  except  so  far  as  such  worship  or 
services  may  be  incidental  to  such  funeral 
ceremonies,  which  use  of  said  chapel  is  a  part 
of  the  business  of  the  said  company,  and  from 
which  it  expects  and  intends  to  make  money. 
That  said  company  has  also  fitted  up  the  front 
basement  of  said'building  (which  hitherto 
was  like  the  front  basement  of  an  ordinary 
dwelling  in  that  locality)  with  special  refer- 
ence to,  and  for  the  special  purpose  of,  hold- 
ing autopsies  upon,  and  for  the  dissection 
and  other  post-mortem  examination  of,  dead 
human  bodies,  having  prepared  a  marble 
table  for  that  special  purpose,  and  closed  up 
the  windows  and  other  means  of  looking  into 
their  said  autopsy  room,  in  order  to  prevent 
observation  of  idle  or  curious  people,  who 
might  otherwise  be  tempted  to  congregate 
about  and  look  into  the  basement  windows 
while  dead  human  bodies  were  undergoing 
such  dissection  or  examination.  That  in 
order  to  prevent  the  escape  into  other  parts 
of  said  building  of  the  foul  and  noxious 
odors  and  gases  whidi  usually  escape  from 
dead  human  bodies  during  autopsical  or  other 
post-mortem  examinations,  said  company 
have  opened  ventilating  holes  from  said  dis- 
section room  into  two  chimney  fines,  and 
placed  gas  jets  in  said  flues,  in  the  hope  and 
expectation  that  such  ^ases  and  odors  would 
escape  from  said  building  into  the  air  above 
said  building  by  means  of  such  chimney 
flues ;  but  they  have  taken  no  other  precau- 
tion to  prevent  the  spread  of  such  odors  and 
gases  after  their  expected  escape  from  the 
chimney  flues.  That  a  part  of  the  undertak- 
ing business  consists  in  the  receipt  and  tem- 
porary storage  of  dead  human  boaies,  and  in 
affordini^  facilities  for  autopsical  or  other 
post-mortem  examinations  upon  such  bodies 
whenever  it  is  desired  or  required.  That  the 
parlor  floors  of  said  building  have  been  ele- 

fantly  fitted  up  for  funeral  purposes,  and  are 
esigned  by  said  company  for  that  use,  not 
as  a  matter  of  charity,  but  as  a  matter  of 
business,  and  for  business  profit.  That  said 
company  have  extensively  advertised  their 
said  business,  and  the  use  which  they  propose 
to  make  and  are  making  of  said  building,  and 
that  they  will  furnish  professional  embalm- 
ers,  and  that  their  premises  will  be  kept  open 
day  and  night  for  the  purposes  of  their  busi- 
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neas,  by  means  of  advertisements  in  news- 
papers which  circulate  mainly  among  under- 
takers, and  by  means  of  circulars  addressed  to 
the  members  of  the  medical  profession  gen- 
erally in  New  York  city  and  vicinity,  in 
which  they  offer  the  use  of  the  said  dissect- 
ing room  and  other  autopsical  facilities  free 
of  charge.  That  already  there  have  been  sev- 
eral funerals  held  at  said  companv's  said 
rooms ;  one  of  them,  a  Chinese  funeral.  That 
already  there  have  been  held  several  autopsies 
and  post-mortem  examinations  of  dead  human 
bodies  in  said  dissecting  rooms,  and  it  is  the 
hope  and  expectation  of  the  said  company  to 
increase  the  use  of  their  said  premises  for  the 
foregoing  purooses,  as  a  matter  of  business 
in  order  to  make  money" — and  he  found  that 
the  carrying  on  of  such  business  was  a  vio- 
lation of  the  restriction  agreement,  and  he 
ordered  judgment  restraining  it  15  N.  Y. 
Supp.   701. 

The  sixth  clause  of  the  judgment  is  as  fol- 
lows :  **  Sixth.  The  action  having  been  tried 
by  the  parties  on  the  theory  that  it  involved 
the  question  whether  the  combination  of  pur- 
poses (the  one  associated  with  and  depending 
on  the  other)  to  which  the  Taylor  Company 
devoted  the  building  occupied  by  it  under 
the  lease  from  the  defendant  Miller  violated 
the  covenants  aforesaid,  and  the  defendants 
having  made  no  claim  tiiat  any  one  par- 
ticular use  was  exempt  from  the  operation  of 
the  covenants,  it  is  ordered  that  upon  pav- 
ment  of  the  costs  awarded,  and  proof  that  the 
combination  of  purposes  has  ceased,  and  the 
use  of  the  premises  for  the  business  of  hold- 
ing autopsies  or  other  post-mortem  examina- 
tions, dissecting,  receivini;,  and  storing  of 
dead  bodies,  and  the  use  of  said  premises  for 
the  business  of  having  funerals  therefrom, 
has  been  abandoned,  the  said  defendants  may 
at  anv  time  apply  to  the  court,  on  notice,  to 
modify  the  injunction  so  as  to  permit  the 
lessees  to  run  Qie  oflSce  and  parlors  connected 
with  said  premises,  to  'solicit  orders  and  sell 
coffins  by  sample  in  the  wareroom,  and  to  use 
the  room  called  a  'chapel'  for  the  legitimate 
purposes  of  a  chapel, — that  is,  as  a  place  of 
worship,  — all  within  such  limitations  as  may 
be  necessary  to  preserve  the  integrity  of  the 
covenants,  and  not  offend  its  spirit  and  pur- 
pose." 

Subsequent  to  the  rendition  of  the  Judg- 
ment, the  Taylor  Company  having  complied 
with  that  claii:  e,  and  shown  that  the  business 
complained  of  b^  the  plaintiff  had  ceased, 
upon  its  application  to  the  court  the  follow- 
ing order  was  made :  ''Ordered,  that  the  in- 
junction contained  in  the  said  Judgment  or 
decree  be,  and  the  same  hereby  is,  modified, 
in  compliance  with  the  provisions  of  the 
sixth  paragraph  of  the  said  judgment  or  de- 
cree, so  as  to  permit  the  said  defendant  the 
Taylor  Company,  the  lessees  of  the  premises 
mentioned  and  described  in  the  said  Judg- 
ment or  decree,  and  the  said  lessees  are  hereby 
permitted,  to  run  the  office  and  parlors  con- 
nected with  said  premises  to  solicit  orders 
and  sell  coffins  by  sample  in  the  wareroom, 
and  to  use  the  room  called  a  'chapel*  for  the 
legitimate  purposes  of  a  chapel, — ^that  is,  as 
a  place  of  worship, — so  lone  as  such  uses  do 
not  impair  the  integrity  of  the  covenants  con- 
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tained  in  the  restriction  agreement  in  iaid 
judgment  or  decree  more  particularly  referred 
to,  and  so  as  not  to  offend  the  spirit  and  pur- 
poses of  the  said  covenants,  or  of  the  aaid 
restriction  agreement,  without  prejudice  to 
the  right  of  said  plaintiff  to  apply  to  the 
court  to  prevent  or  punish  any  abuses  of  aaid 
injunction  as  thus  modified.  The  defend- 
ant Miller  alone  appealed  from  the  judgment 
to  the  general  term,  where  it  was  affirmed 
(18  N.  Y.  Supp.  793),  and  then  he  appealed 
to  this  court. 

Messrs,  George  Zabriskle  and  J.  E* 
Bnrrill,  for  appellant: 

The  facts  were  on  the  principle  of  adjudi- 
cated cases  insufficient  to  prove  that  the  bu.«i- 
ness  of  the  Taylor  Company  was  per  se  or  in 
the  mode  in  which  it  was  considered  "injuri- 
ous and  offensive"  so  as  to  sustain  a  judg- 
ment enjoining  the  carrying  on  of  said  busi- 
ness. 

If  there  was  anything  in  the  method  ii» 
which  the  business  was  carried  on  to  render  it 
offensive  or  injurious  and  entitle  the  plaintiff 
to  an  injunction,  such  injunction  should  have 
been  limited  so  as  to  restrain  the  carrying  on 
the  business  in  a  manner  calculated  to  be  of- 
fensive or  injurious. 

Orumpv,  Lambert^  L.  R  8  Eq.  409;  WalUr 
Y,8elfe,  4  DeG.  &  Sm.  815,  4  Eng.  L.  &  £q. 
16:  Gibson  v.  Donk,  7  Mo.  App.  88. 

There  was  nothing  to  show  that  the  business 
of  the  Taylor  Company  created  offensive  odors, 
or  that  the  air  was  affected  by  any  disagreeable 
or  offensive  smells  emanating  from  the  prem- 
ises in  question,  or  that  such  business  pro- 
duced a  tangible  and  appreciable  injury  to  the 
neighboring  property,  or  rendered  its  enjoy- 
ment sx)ecial1y  uncomfortable  or  inconvenient. 

Camj^ll  V.  tieaman,  68  N.  Y.  576,  20  Am. 
Rep.  567;  BoJian  v.  Port  Jervis  Oas  Light  Oa, 
9L.  R.  A.  711.  122N.  Y.  28. 

The  character  of  a  business  or  use  is  to  be 
Judged  by  an  ordinary  and  reasonable  stand- 
ard, not  merely  according  to  elegant  or  dainty 
modes  and  habits  of  living,  but  according  to 
plain,  sober,  and  simple  notions  among  the 
people. 

Walters.  Selfe,  supra;  Pollock,  Torts,  881. 

The  trades  or  occupations  which  the  law  re- 
gards as  in  iurious  or  offensive  are  those  wbidi 
produce  physical  discomfort,  and  not  those 
which  8 re  merely  disagreeable  or  displease  the 
eve  or  offend  the  taste  or  shock  an  oversensi- 
tive or  fastidious  nature,  or  cause  unpleasant 
reflections,  no  matter  how  irritating  or  un- 
pleasant. 

Demarest  ▼.  Bdrdhatn,  84  N.  J.  Eq.  409; 
Cleveland  t.  Citizens  Oas  Light  Co.  20  N.  J. 
Eq.  201;  Barnes  t.  Eathom,  64  Me.  124; 
Monk  V.  Packard,  71  Me.  809,  86  Am.  Rep. 
815;  Musgrovev.  8t,  Louis  Catholic  Church,  10 
La.  Ann.  481;  Ellison  v.  Washington  Comrs, 
58  N.  C.  67,  75  Am.  Dec.  480;  Harrison  ▼. 
Qood,  L.  K.  11  Eq.  88a 

Neither  does  the  law  consider  as  injurious  or 
offensive  those  trades  or  occupations  which 
one  person  or  another  mav  be  found' to  dislike, 
but  only  those  thinffs  which  are  offensive  and 
inlurious  to  reasonable  and  plain  people,  every- 
where. 

8t.  Helen's  Smelting  Ok  t.  Tipping,  11  H.  L. 
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Cas.  U2,  4  Best  ft  8. 1098;  WaU&r  y.  Seife,  4 
DeG.  &  Sm.  822. 

In  We9teott  t.  MiddUton,  48  N.  J.  Eq.  478, 
affirmed  b^  44  N.  J.  Eq.  297,  it  was  held:  (1) 
That  the  onus  of  sbowiog  that  an  * 'under- 
taker's establishment  In  which  he  keeps  coffins, 
ice  boxes,  and  cases  in  which  he  preserves  the 
bodies  of  the  dead,  and  in  the  rear  of  which 
be  cleanses  and  dries  such  boxes"  is  a  nuisance 
is  OD  the  complainant;  (2)  that  the  business  of 
SD  undertaker,  though  carried  on  in  the  popu- 
lous |wrt  of  a  city,  is  not  in  law  injurious  or 
offensive  to  the  neighbors,  even  though  excit- 
ing in  them  feelings  of  deep  repugnance  and 
diseust;  (8)  that  the  only  kind  of  discomfort 
of  which  a  court  can  take  Judicial  cognizance 
is  physical,  and  not  such  as  depends  on  taste 
or  ima^nation,  and  that  only  those  things  will 
be  restrained  which  are  offensive  physicallv  to 
the  senses  and  thereby  make  life  uncomfort- 
able. 

See  Penntyltania  B,  Cbs.  y.  Ai^^  41  N.  J. 
£a.  816,  56  Am.  Rep.  1. 

Where  no  physical  injury  is  shown,  tombs, 
cemeteries,  graveyards,  and  private  burial 
plots,  though  in  close  proximity  to  dwellings, 
and  though  therv  excite  the  utmost  repucrnance 
in  the  minds  of  those  who  Inhabit  the  neigh- 
boring houses,  and  fill  them  with  unhappy  re- 
flections, aie  not  In  point  of  law  injurious  or 
offensive. 

Bame$  T.  Eathom,  R4  Me.  124;  Monk  v. 
Packard,  71  Me.  809,  86  Am.  Kep.  815;  Mtt$ 
ffrote  V  81.  LmiU  (kitholic  VJiureh,  10  La.  Ann. 
431;  EUiion  v.  Washington  Ckmtn.  68  N.  C. 
67,  75  Am.  Dec.  480. 

If  the  rule  as  laid  down  in  the  present  case 
were  correct  the  lawfulness  of  every  man's 
business  would  depend  upon  no  rule  but  the 
coudition  of  his  neighbor's  sensibilities  or 
tastes. 

This  would  not  be  law  at  all  but  anarchy. 

Harrison  v.  Good,  L.  R.  11  £q.  888. 

If  the  dislike  of  neighbors  can  in  any  case 
affect  the  qu&<tion,  it  must  be  a  reasonable 
dislike  based  upon  physical  dkcomfort,  accord- 
ing to  plain,  sober,  and  simple  notions  among 
the  American  people. 

Walter  ▼.  Seffe,  4  BeG.  A  Sm.  822;  Balti- 
more diP.R  €h.  T.  Fifth  Baptist  Chureh,  108 
U.  8.  817.  27  L.  ed.  789. 

When  the  injury  complained  of  is  to  prop- 
erty, mere  diminution  in  value  is  insufficient 
(Wood,  Nuisances,  %  8),  but  there  must  be 
"tangible"  or  as  some  cases  hold  "appreciable 
inju^'  to  propertv,  and  such  injury  must  also 
be  substantial  ana  of  appreciable  magnitude, 
and  be  apparent  to  persons  of  common  intelli- 
geiice. 

«.  Bflen^s  8mdting  Co.  ▼.  Tipping,  11  H.  L. 
Cas.  (J42;  Campbell  v.  Seaman,  68  N.  T.  676, 
SO  Am.  Rep.  667;  Bohan  v.  Port  Jervis  Gas 
light  Cb.  »  L  R.  A.  711,  122  N.  T.  28;  Owen 
y.  PhiUips,  78  Ind.  284;  Salvin  r.  North 
Brancepeih  Coal  Co.  L.  H.  9  Ch.  705;  Pollock, 
Tons,  p.  881;  Ross  ▼.  Butler,  19  N.J.  Eq.  294, 
97  Am.  Dec.  654. 

The  restriction  agreement  Is  in  reality  a  cov- 
enant against  nuisances,  and  nothing  more,  and 
dnes  not  bind  the  owner  of  the  land  anv  fur- 
ther than  be  would  be  bound  by  the  law  in  the 
absence  of  any  covenant. 
demaU  v.  Burtu,  121  N.  Y.  70a 

«8URA. 


The  expressions  used,  ''injurious  and  oifen- 
sive,"  are  the  same  which  are  used  in  defining 
a  nuisance,  and  in  the  absence  of  any  covenant 
the  law  Imposes  a  duty  on  the  owner  of  the 
premises  not  to  use  them  so  as  to  be  injurious 
or  offensive. 

Pickard  v.  Collins,  28  Barb.  444. 

In  view  of  the  uncontradicted  evidence  that 
the  character  of  the  neighborhood  had  been 
changed,  and  that  it  had  been  converted  from 
a  locality  of  flrst-dass  residences  into  a  locality 
of  miscellaneous  business,  the  plaintiff  was  nol 
entitled  to  any  equitable  relief. 

Trvtiees  of  Columhia  College  r.  Lynch,  70  N. 
Y.  440;  Trustees  of  Columbia  College  ▼.  Thaeher^ 
87  N.  Y.  811,  41  Am.  Rep.  865;  Amerman  v. 
Deane,  182  N.  Y.  865. 

On  questions  of  specific  performance  courts 
of  equity  are  not  limited  to  the  language  of 
the  covenant  itself,  but  are  bound  to  consider 
the  circumstances  of  the  case  with  the  view  to 
ascertain  whether  the  situation  of  the  parties 
and  of  the  premises  is  such  that  justice  would 
be  promoted  by  enforcing  the  covenant  and 
may  exercise  their  discretion  as  to  its  enforce- 
ment. 

Conger  t.  Hew  York,  W.  8.  d  B.  R  Go,  120 
N.  Y.  29;  Fitzpatriek  ▼.  Borland,  27  Hun, 
291. 

Messrs.  Loekwood  &  Hill*  for  respond- 
ents: 

The  appellant's  contention  that  this  restric- 
tion is  the  simple  equivalent  of  a  restriction 
against  nuisances  cannot  be  sustained. 

The  purpose  of  this  restriction  was  to  pre- 
serve this  property  for  residence  purposes.  Its 
design  was  to  exclude  special  trades,  business, 
and  Duildings,  and  all  other  trades,  business, 
and  buildings  which  should  be  injurious  or 
offensive  to  the  neighboring  inhabitants; — a 
term  which  necessarily  refers  to  the  people 
who  resided—who  Uvea  and  made  their  homes 
^n  houses  in  the  neighborhood. 

1  Bouvier,  Law  Diet.  709;  Be  WHgley,  8 
Wend.  140;  BeU  v.  Pieree,  48  Barb.  51;  Be 
Hughes,  1  Tuck.  88;  Boosevelt  v.  Kellogg,  20 
Johns.  208;  Fi-ost  v.  Brisbin,  19  Wend.  11,  82 
Am.  Dec.  428;  Houghton  v.  AuU,  16  How.  Pr. 
7T;  Foot  ▼.  Harris,  2  Abb,  Pr.  454. 

Earl*  J.,  delivered  the  opinion  of  the 
court: 

The  main  contention  of  the  parties  is  over 
the  meaning  and  force  of  the  restriction  agree- 
ment. The  claim  of  the  appellant  that  it 
simplT  restrains  nuisances  cannot  be  sus- 
tainea,  and  hence  the  numerous  authorities 
cited  by  his  counsel  on  the  argument  before  us 
have  little  or  no  application.  If  the  agree- 
ment was  intendea  simply  to  restrain  any^ 
trade  or  business  which  wasj^r  se  a  nuisance, 
or  which  was  carried  on  in  such  a  way  as  to 
make  it  a  nuisance,  then  it  was  wholly  un- 
necessary. The  law  will  always,  upon  the 
apnlication  of  a  party  aggrieved,  restrain 
ana  abate  a  private  nuisance.  This  case  is 
not  govemea  bv  the  general  law  as  to  nui- 
sances, but  by  the  force  and  effect  of  the  cove- 
nants contained  in  the  agreement.  When  the 
agreement  was  made,  the  parties  thereto, 
desiring  to  improve,  protect,  and  benefit 
their  lots,  and  oonsultinff  their  respective 
interests,  absolutely  prohibited  the  carrying 
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on  of  certain  kinds  of  business  specified  upon 
the  lots.  They  determined  for  themselves 
that  those  kinds  of  business  were  undesirable 
in  the  vicinity  of  residences,  and  covenants 
restraining  them  can  be  enforced  without  any 
proof  whatever  that  they  are  "injurious  or 
offensi  ve. "  A  person  owning  a  body  of  land, 
and  selling  a  portion  thereof,  may,  for  the 
benefit  of  his  remaining  land,  impose  any 
restrictions,  not  against  public  policy,  upon 
the  land  granted,  he  sees  fit,  and  a  court  of 
-eq  u  i  ty  w  i  1 1  general  ly  enforce  them.  Trustees 
of  Columbia  College  v.  Lynch^  70  N.  Y.  440 ; 
Trustees  of  Columbia  College  ▼.  Thacher,  87  N. 
Y.  811,  41  Am.  Rep.  865;  Hodge  v.  Slaan, 
107  N,  Y.  244. 

The  business  carried  on  by  the  Taylor  Com- 
pany is  not  among  those  kinds  particularly 
specified  in  the  agreement.  But  the  claim  of 
the  plaintiff  is  that  it  is  prohibited  by  the 
general  clause  in  the  agreement,  as  "in- 
jurious or  offensive  to  the  neighboring  in- 
habitants.'' This  clause  enlarges  the  scope 
of  the  agreement.  It  is  a  too  narrow  con- 
struction to  hold  that  it  prohibits  only  trades 
or  kinds  of  business  which  are  nuisances 
per  se  for  reasons  already  given,  and  for  the 
further  reason  that  nearly,  if  not  quite,  all  the 
trades  and  business  specially  named  are  not 
fluch  nuisances.  Any  kind  of  business  may 
become  a  nuisance  by  the  manner  in  which 
it  is  carried  on  from  its  location,  and  a  busi- 
ness may  be  offensive  to  neighboring  inhabit- 
ants, and  yet  fall  far  short  of  being  a  legal 
nuisance,  which  a  court  of  equity  will  abate 
as  such.  This  clause  in  the  agreement  must 
have  a  reasonable  construction.  We  cannot 
suppose  that  the  parties  had  in  mind  any 
business  which  might  be  offensive  to  a  person 
of  a  supersensitive  organization,  or  to  one  of 
a  peculiar  and  abnormal  temperament,  or  to 
the  small  class  of  persons  who  are  generally 
annoyed  by  sights,  sounds,  and  objects  not 
offensive  to  other  people.  They  undoubtedly 
had  in  mind  ordinary,  normal  people,  and 
meant  to  prohibit  trades  and  business  which 
would  be  offensive  to  people  generally,  and 
would  thus  render  the  neighborhood  to  such 

feople  undesirable  as  a  place  of  residence, 
t  cannot  be  doubted  that  the  business  of  the 
Taylor  Company  was,  within  this  defini- 
tion, offensive  to  the  neighboring  residents. 
People  of  ordinary  sensibilities  would  not 
willingly  live  next  to  a  lot  upon  which  such 
a  business  is  carried  on.  An  ordinary  person, 
desiring  to  rent  such  a  house  as  plaintiff's, 
would  not  take  her  house,  if  he  could  get  one 
just  like  it,  at  the  same  rent,  at  some  other 
suitable  and  convenient  place.  Indeed,  her 
house  would  be  shunned  by  people  generally 
who  could  afford  to  live  in  such  an  expensive 
house.  The  courts  can  take  judicial  notice 
of  the  offensive  character  of  such  a  business. 
Judges  must  be  supposed  to  be  acquainted 
with  the  ordinary  sentiments,  feelings,  and 
sensibilities  of  the  people  among  whom  they 
live;  and  hence,  in  this  case,  the  learned 
judge,  after  the  character  of  the  business 
•carried  on  by  the  Taylor  Company  had  been 
proved,  could  have  found,  as  matter  of  law, 
that  it  was  in  violation  of  the  restriction 
Agreement,  without  any  further  proof.  It 
was  therefore  unnecessary  for  the  plaintiff, 
upon  the  trial,   to  call  witnesses  from  the 


neighborhood  to  give  their  opinions  that  this 
business  was  injurious  and  offensive.  Even 
if  such  opinions  were  erroneously  secured, 
they  were  unnecessary  and  harmless,  as,  upon 
the  undisputed  evidence  as  to  the  character 
of  the  business  carried  on,  the  legal  con- 
clusion of  the  trial  judge  must  have  been  the 
same. 

But  it  is  contended  that  the  restriction 
agreement  ought  not,  in  this  case,  to  be 
enforced,  because  most  of  the  lot^  in  the 
block  between  Forty  Second  and  Forty- Third 
streets  aivd  Madison  avenue  and  Yanderbilt 
avenue  are  no  longer  occupied  for  residences, 
and  are  devoted  to  business  purposes ;  and  the 
counsel  for  the  appellant  cites  as  an  authority 
on  this  point  one  decision,  in  the  case  of 
Trustees  of  Columbia  College  v.  TViacfier,  Tlie 
principles  of  that  case  are  not  applicable  to 
the  facts  of  this.  There  it  appeared  that  tlie 
contract  whitsh  the  plaintiff  sought  to  enforce 
was  no  longer  of  any  value  to  it,  and  that  ite 
enforcement  would  result  in  great  damage  to 
the  defendant,  without  any  benefit  to  any 
one.  Here  the  plaintiff  has  the  ri^ht  to  oc- 
cupy her  house  as  a  residence,  and  in  such 
occupation  to  have  the  protection  of  the 
restriction  agreement.  She  has  never  violated 
the  agreement  herself,  or  consented  to,  or  au- 
thorized or  encouraged,  its  violation  by 
others.  In  order  to  have  the  benefit  of  the 
agreement,  she  is  not  obli^red  to  sue  all  ita 
violators  at  once.  She  may  proceed  against 
them  seriatim,  or  she  may  take  no  notice  of 
the  violations  of  the  agreement  by  businesa 
carried  on  remotely  from  her  residence,  and 
enforce  it  against  a  business  specially  of- 
fensive to  her  by  its  proximity.  This  is  not 
a  case  where  the  defendants  can  ask  for  im- 
munity in  an  equitable  forum  because  others 
are,  in  a  greater  or  less  degree,  also  violators 
of  the  agreement.  The  plaintiff  has  done 
nothing  and  omitted  nothing  which  should 
authorize  the  occupant  of  an  adjoining  lot, 
in  violation  of  the  agreement,  to  make  her 
residence  uncomfortable  and  undesirable. 
Generally,  whether  an  equity  court  will  re- 
fuse to  restrain  the  violation  of  such  an  agree- 
ment, and  leave  the  parties  to  their  legal 
remedies,  on  account  of  the  changed  conditfon 
affecting  the  premises  to  which  the  ageement 
relates,  rests  in  the  discretion  of  that  court, 
and  such  discretion  will  not  be  reviewed  upoo 
appeal  here.  The  question  to  be  determined 
in  the  exercise  of  such  discretion  depends 
largely  upon  the  facts,  and  mainly  whether 
the  enforcement  of  the  agreement  would 
greatly  harm  the  defendant,  without  any 
substantial  benefit  to  the  plaintiff,  so  as  to 
make  the  enforcement  inequitable.  We  can- 
not say,  reviewing  all  the  evidence  in  this 
case,  that  it  woiild  be  impossible  for  the 
plaintiff  to  enforce  the  agreement. 

The  appellant  claims  tlmt  the  judgment  is 
too  broad  in  its  restraints.  But  we  think  all 
his  rights  are  fully  protected  by  the  sixth 
clause  of  the  judgment,  and  the  subsequent 
action  of  the  court  under  that  clause  upon 
the  application  of  the  Taylor  Company. 

The  matters  to  which  we  have  thus  given 
attention  cover  the  whole  ground  of  the  ap- 
peal, and  our  conclusion  is  that  thejudgmens 
must  be  affirmed,  with  costs. 

All  concur,  except  Gray*  J.,  not  TOtinpu 
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Vi/rE.— Implied  warranty  of  jUneM  of  propen 
hought  for  speeial  purpose. 

This  note  is  limited  in  its  scope  to  cases  of  articles 
purchased  to  answer  a  specific  purpose,  and  does 
not  include  oases  of  sales  by  sample  and  by  de- 
scription. F6r  a  note  upon  the  latter  question,  see 
If  urchie  ▼.  Cornell,  U  L.  R.  A.  482. 

The  principles  declared  in  tb^  principal  case  are 
in  keeping  ^th  the  opinion  of  the  court  in  Scott  v. 
Beniok,  1  B.  Mon.  63,  86  Am.  Dec  177,  where  the 
«ourt  held,  in  the  case  of  the  sale  of  a  Durham  cow, 
that  there  was  no  implied  warranty  of  her  breed- 
ing fitness  though  purchased  for  that  purpose,  in 
the  absence  of  fraud  or  misrepresentation. 

The  case  of  Taylor  v.  Gardiner,  8  Man.  L.  Rep. 
31Q»  where  a  horse  was  sold  for  the  like  purposes, 
also  holds  that  there  to  no  Implied  warranty  of 
fltness. 

But  m  Hutohings  v.  Gole,  42  Dl.  A  pp.  261.  where 
the  seller  of  a  mastiff  bitch  knowing  that  she  was 
required  for  breeding  purposes  recommended  her 
highly,  stating  that  she  was  perfect  in  all  re- 
epects  except  "that  her  teats  were  too  loose  for 
young  puppies,**  the  court  held  there  was  an  im- 
plied  warranty  of  fitness  for  the  purposes  required. 

Oeneral  principUt, 

A  warranty  will  not  be  Implied  in  conflict  with 
the  express  terms  of  the  agreement.  Blackmore 
T.  niirbanks.  70  Iowa,  2BSL 

There  to  no  implied  warranty  of  reasonable  fll^ 
nesB  where  there  to  an  express  warranty  concern- 
ing the  quality.  International  Pav.  Oo.  y.  Smith, 
&  ft  R.  Maoh.  Oo.  17  Mo.  App.  264. 

And  an  express  warranty  of  title  does  not  ex- 
•dttde  an  implied  one  of  quality.  Blackmore  y. 
Eairbanka,  supra;  Merriam  v.  Held,  24  Wis.  640; 
Booth  hy  V.  Scales,  27  Wis.  682;  Roe  v.  Bacheldor,  41 
Wis.  860;  Wilcox  v.  Owens,  64  Oa.  60L 

Whether  there  to  a  warranty  or  not  must  depend 
upon  the  droumstances  of  each  particular  case. 
Hoe  y.  Sanborn,  21  N.  Y.  6SS,  78  Am.  Dec.  163. 

The  relation  of  the  buyer  to  the  seller  may  be  of 
iQch  a  eharaoter  as  to  impose  a  duty  upon  the 
ssUer,  differing  yery  little  from  a  warranty.  The 
'droumstances  attending  the  sale  may  be  equivalent 
to  a  dtotinot  afflrmatlon  on  hto  part  as  to  the  qual- 
ity of  the  thing  sold.  French  ▼.  Tining,  102  Mass. 
Itt.  8  Am.  Rep.  440. 

The  question  of  an  implied  warranty  that  the 
artide  shall  be  fit  for  the  purposes  intended  to 
Mmited  to  sales  where  the  article  to  understood  by 
both  parties  to  be  purchased  for  a  specific  use. 
Hart  y.  Wright,  17  Wend.  207, 278. 
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Hanger  y.   BvlnSf  88  Ark.  834. 

The  warranty  will  extend  to  a  reasonable  per- 
formance of  all  the  operations  and  purposes  which 
the  article  ought  reasonably  to  perform,  but  not 
to  the  performances  and  purposes  of  other  kinds 
of  articles  which  might  be  constructed  for  other 
operations  and  purposes.  Robinson  Mach.  Works 
y.  Chandler,  66  Ind.  575. 

Byen  to  extraordinary  quality  where  the  article 
tofurntohed  for  a  given,  specific  purpose,  and  not 
for  ordinary  and  general  use.  Mtoner  v.  Oranger, 
9DL  69. 

But  not  where  the  article  to  such  that  ordinary 
skill  cannot  make  a  good  artide,  the  matter  being 
one  of  chance  and  risk.   Ibid . 

The  goods  must  be  reasonably  fit  for  the  intended 
purpose  when  treated  as  other  goods  of  similar 
material  are  usually  treated,  though  it  require  a 
different  manner  of  use  or  treatment,  where  the 
necessity  of  such  different  treatment  to  known  to 
the  seller  and  not  communicated  to  the  purchaser 
or  known  to  him.  Omaha  Coal,  C  ft  L.  Co.  v.  Fay, 
86  Neb.  — , 

In  such  cases  the  vendors  are  bound  as  a  condi- 
tion of  the  contract  to  supply  an  article  reasonably 
fit  for  the  purpose,  and  a  warranty  will  be  im* 
plied.  Chapin  v.  Dobson,  78  N.  Y.  74,  K,  84  Am. 
Rep.  612;  Ulrich  v.  Stohrer,  12  Phila.  199,  where 
sugar  was  purchased  for  the  express  purpose 
of  being  used  in  the  manufacture  of  mustard* 
Wilson  V.  Lawrence,  189  Mass.  818,  821 ;  Mason  y. 
Chappell,  15  Qratt.  572;  Thompson  v.  Tate,  6  N.  OL 
67, 8  Am.  Deo.  678;  Murray  y.  Smith,  4  Daly,  277. 


^ 


See  also  24  L.  R.  A.  576;  33  L.  R.  A.  557;  37  L.  R.  A.  799. 
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born  Durham  cattle,  and  knew  the  purpose 
for  which  the  plaintiff  desired  and  bought 
the  animal ;  thut  he  paid  the  full  price  of 
such  an  animal  for  breeding  purposes,  $125, 
and  examined  him  at  the  time  of  the  pur- 
chase; that,  except  for  such  purposes,  the 
animal  would  not  be  worth  to  exceed  $80. 
The  plaintiff  ascertained  afterwards  and  in 
course  of  time  that  the  bull  was  incompetent, 
impotent,  and  unable  to  generate  his  kind, 
and  was  useless  for  the  purposes  for  whicli  he 
was  purchased  and  he  returned  the  bull  to  the 
defendants  at  their  farm  for  this  reason  ;  but 
there  was  no  proof  tending  to  show  that  they 
accepted  him.  Evidence  was  given  to  show 
the  plaintifF*s  damages.  The  circuit  court 
held  that  there  was  no  implied  warranty  of 
tiie  procreative  powers  of  the  bull,  and 
granted  a  Judgment  of  nonsuit  against  the 
plaintiff,  nt>m  which  ha  appealed. 


Mewn,  W.  J.  Hooper  and  Spensley  A 
Mcllhoiiy  for  appellant: 

The  tendency  of  all  the  modem  cases  on 
warranty,  is  to  enlarge  the  responsibility  of 
the  seller,  and  to  construe  every  affirmation 
by  him  to  t)e  a  warranty,  and  frequently  to 
imply  a  warrantv  on  his  part  from  acts  and 
circumstances,  wherever  they  were  relied  upon 
by  the  biiyer. 

Story,  Sales,  §g  859-865. 

In  certain  classes  of  cases  the  vendor  la  held 
to  warrant  the  existence  of  those  attributes  of 
title  and  quality  to  and  in  the  property  sold  of 
which  he  assumes  to  have  knowledge  or  about 
which  he  alone  has  the  means  of  knowledcre, 
or  concerning  which  it  is  the  policy  of  the  lav 
to  charge  him  with  knowledge. 

10  Am.  &  Eng.  Encyclop.  Law,  p.  91. 

The  doctrine  of  eateat  emptor  has  so  many 
limitations  that  it  must  be  read  in  the  light  of 


It  is  a  breach  of  his  oontraot  If  it  is  not  so.  Wil- 
son V.  Lawrenoe  and  Murray  v.  Smitli,  wiprck, 

Wbere  goods  were  sold  as  having  a  partioalar 
quality  whlob  if  poeseased  would  greatly  loorease 
their  value,  and  they  lacked  such  quality,  the  court 
held  there  waa  an  implied  waminty.  Thompson 
▼.  Tate,  WLjpra. 

Such  a  warranty  is  eepeciaUy  Implied  wbere  the 
defect  ia  occasioned  by  want  of  akiU  or  care,  or  ia 
the  result  of  defective  manufacture.  Peaae  v. 
8ablD.  88  Vt  489K,  91  Anu  Bee  864,  wbere  cheese 
purcbaaed  for  foreign  abipment  waa  infeated  with 
maggota. 

Wbere  hoga  were  purcbaaed  for  market,  the 
vendee  relying  upon  the  Judgment  of  the  vendor 
in  his  selection,  and  having  no  opportunity  for  in- 
apeotloQ,  there  waa  held  to  be  an  Implied  warranty 
of  fitness  for  market  purpoaea.  Beat  v.  Flint,  68 
Yt.  643,  56  Am.  Rep.  670. 

A  aale  of  grain  for  full  market  price  impllea  a 
warranty  of  Ita  aoundneaa  in  South  Carolina,  Bul- 
winkle  v.  Cramer,  S7  8.  a  876. 

Upon  the  purcbaae  of  a  machine  from  a  dealer 
there  la  an  implied  warranty  that  it  ia  new  and  not 
aecond  band  or  the  worse  for  wear,  although  the 
latter  might  fill  the  terma  of  a  warranty.  Grieb  v. 
Cole,  60  Mich.  897. 

But  In  the  case  of  the  aale  of  a  aeoond-band  arti- 
cle there  ia  no  Implied  warranty  of  fltoefla  for  a 
particular  purpuae.  Bamming  v.  Caldwell,  48  IlL 
App.  175. 

Bvldenoe  that  the  machine  delivei^,  and  for  the 
price  of  which  action  waa  brought,  waa  not  the  one 
contracted  for  ia  admiaslble,  aa  where  a  aeoond- 
band  machine  waa  delivered  for  a  new  one.  Grieb 
▼•  Cole,  iupra. 

But  wbere  the  buyer  deaignatea  the  matenala  out 
of  which  the  manufacturei  ia  to  make  the  article 
there  will  be  no  Implied  warrant  of  quality  or  flt- 
neaa  if  the  latter  uses  the  material  In  the  absence  of 
proof  of  want  of  ordinary  care  in  selecting  it* 
Sboenberger  v.  McEwen,  16  111.  App.  496. 

A  distinction  is  to  be  drawn,  however,  between 
the  purcbaae  of  a  apeciflc  article  and  that  of  an 
article  purchased  for  a  apeciflc  purpoae,  aa  in  the 
former  caae  there  ia  no  implied  warranty  of  the 
purpoae.  Mason  v.  Cbappell,  16  Gratt.  672:  Goulds 
V.  Brophy,  6  L.  R.  A.  892,  42  Minn.  109:  Lukens  v. 
Freiund.  27  Kan.  664:  Walker  v.  Pue,  67  Md.  165; 
Port  Carbon  Iron  Co.  ▼•  Groves,  68  Pa.  149;  Rice  v. 
Forsyth,  41  Md.  403. 

Although  it  ia  arated  by  the  purobafier  to  be  re- 
quired for  a  particular  purpoae,  if  the  known,  de- 
acrlbed,  and  definite  thing  be  actnnlly  supplied* 
Beits  V.  Brewers*  Rof  rigeraung  Macb.  Co.  141  U.  8. 
610,86L.ed.887. 

23  UK  A. 


Yet  there  is  an  implied  warranty  aa  to  workman- 
ahip  and  materiala.    Goulds  v.  Brophy,  supra. 

The  question  of  fitneas  ia  one  of  fact,  det«rmlii* 
able  by  evidence.    Slma  v.  Howell,  49  Ga.  620. 

Oontrofit  ereeuted  or  execvtory* 

There  la  no  warranty  Implied  in  the  caae  of  an 
executed  aale  of  an  article  for  a  apeoifled  purposei, 
in  the  absence  ot  fraud  or  deception,  from  the 
mere  fact  that  the  seller  knew  the  purpoaea  for 
which  it  waa  to  be  used.  Dickson  v.  Jordan,  88  N. 
a  166,  63  Am.  Deo.  408:  Bartlett  v.  Hoppock.  84  N. 
Y.  118,  88  Am.  Deo.  428:  Humphreys  v.  Comline,  8 
Blackf.  616;  Mason  v.  Cbappell,  16  Gratt.  572;  Kohl 
V.  Lindley,89  III.  196,89  Am.  Dec  294;  Deming  v. 
Foster,  42  N.  H.  165. 

Where  the  article  sold  ia  designed  for  a  particular 
market  or  purpose,  and  so  treated  by  both  parties, 
it  would  aeem  that  even  in  the  caae  of  a  present 
aale  a  warranty  would  be  implied  that  the  article 
abould  answer  the  end  in  view.  Howard  v.  Hoey, 
28  Wend.  850,  85  Am.  Dec.  672,  where  ale  waa  aold 
for  a  aouthem  market  and  soured. 

Executory  contracts  do  not  depend  upon  the 
same  principles  as  executed  contracts  of  sale. 
Hargoua  v.  Stone,  5  N.  Y.  86. 

Where  the  aale  ia  executory,  there  la.  in  the  ab- 
sence of  an  opportunity  for  inspection,  an  implied 
warranty  that  the  goods  wlQ  answer  the  particular 
purpose  for  which  the  vendor  knew  they  were 
purchased.  Gcrat  v.  Jones,  82  Gratt.  618.  84  Am. 
Rep.  775;  Flak  v.  Tank,  12  Wi&  276,  78  Am.  Dec.  787s 
Pacific  Iron  Works  v.  Newball,  84  Conn.  07;  Over- 
ton V.  Phelan,  2  Head,  44ft:  Donelaon  v.  Young, 
Meiss.  155;  Howard  v.  Hoey  and  Hargous  v.  Stoue, 
supra;  Hart  v.  Wright,  17  Wend.  267. 277;  Baboock 
V.  Trice,  18  lU.  420, 68  Am.  Deo.  600;  Fogel  v.  ilru- 
baker,  122  Pa.  7;  Davis  v.  Sweeney,  75  Iowa,  45; 
Doane  v.  Dunham,  65  IlL  612.  616;  MoOung  v* 
Kelley,  21  Iowa,  608;  Brigg  v.  Hilton,  99  N.  Y.  617,  B» 
Am.  Rep.  68;  Van  Wyck  ▼.  Allen,  60  N.  Y.  61.  26 
Am.  Rep.  186;  Beat  v.  Flint.  66  Yt.  548,  66  Am.  Rep. 
6^  Kohl  y.  Lindley,  supra;  Oagood  v.  Lewla,  9 
Harr.  ft  G.  495, 18  Am.  Deo.  817. 

In  executory  oontraota  there  ia  an  implied  war- 
ranty of  tiie  quality  of  the  article  and  that  it  la  of 
the  kind  ordered.  Fogel  v.  Brubaker,  Davis  v. 
Sweeney,  McClung  v.  Kelley  and  Doane  v.  Dun* 
ham,  aupro. 

Such  a  contract  oarriee  with  It  an  ohligation  that 
the  goods  shall  be  at  the  least  of  medium  quality  or 
goodness,  ao  aa  to  be  merchantable.  Howard  v« 
Hoey,  aupro. 

And  without  any  material  defect.  MoCiung  v« 
Kelley,  Fogel  v.  Brubaker  and  Davis  v.  Sweeney* 
aupro. 
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what  are  sometimei  ealled  exceptions,  bat 
wbich  are  really  independent  roles  and  prin- 
ciples. 

fienjamin,  Sales,  ed.  1888,  p  (I28»  Bennett's 
note. 

The  doctrine  of  Implied  warranties  is  so  ex- 
tended as  to  afford  a  Jost  protection  to  the 
buyer  ajrainst  the  seller. 

iO  Am.  &  Eng.  Encvclop.  Law,  p.  95;  Jones 
T.  Ju^,  L.  R  8  Q.  B.  '202;  Jona  y.  Briaht,  6 
Bid?.  532. 

If  a  man  sells  generally  he  undertakes  that 
the  article  sold  is  fit  for  someihine;  if  he  sells 
it  for  a  particular  purpose,  he  undertakes  that 
it  shall  be  fit  for  that  particular  purpose. 

Jones  V.  Bright,  supra;  Gray  y.  Cox^  4  Bam. 
&  C.  108;  BeaXs  y.  Olmstead,  24  Vt.  114, 58  Am. 
Dec.  150. 

A  sound  price  implies  a  sound  article.  In 
case  of  secret  defects  which  the  buyer  could 


not  discoTer  on  inspection,  by  the  exercise  of 
ordioary  care  and  diligence. 

Rose  ▼.  Beattis,  2  ISott  &  McC.  588. 

Where  there  is  no  opportunity  for  inspec- 
tion, there  is  an  implied  warranty  of  quality. 

Hyati  ▼.  Boyle,  5  Gill  &  J.  110. 25  Am.  Dec. 
276;  Misner  ▼.  Granger,  9  III.  69. 

A  merchant  selling  gusno  or  supuphosphate 
to  a  farmer  as  a  fertilizer,  impliedly  warrants 
it  to  be  merchantable  and  reasonably  suited  to 
the  use  designated. 

OammeU  ▼.  Qvnby,  52  Ga.  504;  Wilcox  ▼. 
Hall,  58  Ga.  685;  Biddle,  Warranties  in  Sale  of 
Chattels,  §  167;  Brown  y.  Edgington.  2  Maon. 
&  G.  279. 

A  warranty  will  be  implied  against  all  la- 
tent defects,  when  the  seller  kopw  that  the 
buyer  did  not  rely  on  his  own  judgment  but 
on  that  of  the  seller,  who  knew,  or  might  have 
known,  the  existence  of  the  defect. 


When  the  oontraot  Is  exeontorj  and  the  defects 
In  the  aroods  patent  and  obyioua,  when  the  pur- 
cbaser  has  a  full  opportunity  for  examination,  and 
knows  of  such  defects,  he  must,  either  when  he  re- 
ceires  the  erooda,  or  within  what,  under  the  dr- 
cumefeanoea,  la  a  reasonable  time,  notify  the  eeUer 
of  his  nonaooeptance,  otherwise  there  will  be  a 
waiver  of  the  defects.  Morehouse  ▼.  Oomatock,  42 
Wis.  (OS;  Locke  y,  Wflliamaon,  40  Wis.  877. 

When  the  goods  are  sold  under  an  executory  con- 
tract, the  purchaser  does  not  waive  the  implied 
warranty  by  the  acceptance  thereof.  Baboock  t. 
Trice,  siQ>ra. 

Tbe  acoeptanee  under  an  executory  contract 
witb  an  opportunity  of  Inspection  and  without  com- 
plaint, only  raises  a  presumption  that  the  quality 
was  light.  Babcock  y.  Trice,  IB  UL  420, 68  Am.  Dec 
MO. 

But  In  an  executory  contract  there  is  no  implied 
warranty  as  to  fitness  or  particular  degree  of  qual- 
ity.  Misner  v.  Granger,  0  IlL  00. 

Where  a  defendant  affixed  a  label  to  a  Jar,  repre- 
KDting  its  contents  as  dandelion,  when  they  were 
beUadonna,he  was  held  liable  for  the  misrepresenta- 
tioo.  Thomas  y.  Winchester,  6  N.  7.  OfT,  67  Am. 
i)ec4fi&. 

So  there  is  an  implied  warranty  In  a  oontraot  for 
tbe  buildlnflT  of  a  gm  house,  ruunlng<«ear  and  cot- 
ton pieas,  that  the  machinery  answers  the  purpose, 
and  if  wholly  worthless  or  it  imperfectly  answers 
tbe  purpose  of  its  construction,  the  plaintiff  cannot 
pretend  tfaa t  he  performed  his  contract.  Brown  y. 
Murpbee,  81  Miss.  01. 

Again  where  hams  were  sold,  knowing  them  to 
be  purchased  for  a  particular  market,  tbere  was 
held  to  be  an  implied  warranty  of  their  fitness  for 
that  market  as  good,  sound,  and  well  prepared 
hams  in  the  absence  of  the  purchaser's  being  in* 
formed  to  the  contrary.  Leopold  y.  Van  Kirk,  27 
Wia.l£2. 

And  where  hay  was  bought  for  a  particular  use 
and  tbe  defendant  knew  plaintiff  would  not  buy 
an  inferior  quality,  it  was  held  that  the  sale  of  the 
luy  for  tbe  particular  purpose  ordinarily  implied  a 
certainty  that  it  was  fit  for  use.  Beals  v.  Obnatead, 
24  y  t.  U4, 58  Am.  Dea  150. 

So  in  Baboock  y.  Trice,  18  lU.  420. 88  Am.  Dea 
ttO,  where  there  was  an  executory  contract  to  de- 
liver com,  the  court  held  it  must  be  fair  and  mer- 
shantable. 

Where  parla  green  was  purchased  for  the  pur- 
Poae  of  killing  worms  in  cotton,  the  court  held  that 
though  tbere  waa  no  warranty,  yet  a  contract  for 
the  sale  of  an  article  of  the  kind  contractPd  for  was 
Implied.  Jones  y«  George,  81  Tez.  816, 48  Am.  Bep. 

So. 

•2L.R.A. 


Again  where  wool  was  sold  in  sacks  ana  marked 
and  described  in  the  inyoioe  with  tbe  seller's  knowl- 
edge as  of  a  specific  quality,  the  court  held  there 
was  an  implied  warranty  of  quality.  Richmond, 
T.  &  Mfg.  Go.  y.  FSrquar,  8  Blaokf.  80. 

And  where  the  purobaser  wrote,  offering  a  cer- 
tain percentage  for  sood  salable  com,  and  the  offer 
was  accepted,  the  court  implied  a  warranty  as  to 
the  salabiUty  of  the  com.  fioUoway  y.  Jacoby,  120 
Pa.  683. 

So  where  the  oontract  was  for  two  oarloads  of 
"  beef  cattle,**  selected  and  shipped  by  the  seller 
without  the  purchaser's  inspection,  the  court  held 
that  there  was  an  Implied  warranty.  Morse  y. 
Union  Stock  Yards,  14  L.  B.  A.  167, 21  Or.  288. 

In  tbe  cam  of  a  commercial  contract  for  the  sale 
of  a  cargo  of  ice  to  be  sbipped  tbere  is  an  implied 
warranty  that  tbe  article  ahall  be  merchantable. 
Murohle  y.  Ck>mell,  14  L.  a  A.  482, 165  Mass.  80. 

Where  seed  was  sold  upon  the  understanding 
that  it  was  to  raise  a  crop*  there  was  an  implied 
warranty  of  fitness  for  that  purpose.  Shaw  y. 
Smitb,  U  L.  B.  A.  881, 45  Kan.  884. 

In  the  case  of  a  contract  for  the  purchase  of 
straw  to  be  used  by  the  purchaser  in  the  manufact- 
ure of  **  horse  collars,**  a  use  known  to  the  seller, 
the  court  held  that,  the  straw  being  purchased  for 
a  specified  purpose  known  to  the  seller,  there  waa 
an  implied  warranty  of  its  being  reasonably  fit  for 
tbe  purpose.  Lee  y.  J.  B.  Sickles  Saddlery  Oo.  88 
Mo.  App.  20L 

Where  wheat  wassold  as  **  genuine  Saswatche wan 
Fife  wheat**  the  court  held  that  there  was  no 
breach  of  warranty,  even  though  tbere  were  some 
impurities  there  being  no  warranty  of  its  being 
pure.   Shatto  y.  Abernethy,  85  Biinn.  688. 

So  where  tbe  plaintiffs,  dealers  in  iron,  bought  a 
quantity  to  be  shipped  to  their  customers  who  re- 
quired  It  to  be  **  strictly  neutral,"  from  the  defend* 
ants  who  knew  the  purposes  and  character  re- 
quired, the  court  held  that  there  was  an  implied 
warranty  as  to  the  character  and  quality.  Phila- 
delphia ft  B.  Goal  h  Iron  Go.  y.I  Hoffman  (Pa.) 
B^b.  1, 1888w 

In  the  case  of  a  sale  of  a  certain  crop  of  com,  the 
court  held  the  agreement  executory  and  an  im- 
plied warranty  of  merchantable  quality.  Hamfl- 
ton  y.  Oanyard,  84  Barb.  204. 

There  was  held  to  be  no  implied  warranty  in  the 
sale  of  guano  by  one  not  himself  the  manufacturer 
thereof,  that  it  was  reasonably  fit  for  the  uses  for 
which  it  was  purchased,  and  the  seller  would  only 
be  liable  for  fraud.   Varzow  y.  Andre  ws,  80  Ala.  08. 

Mavufaeiwrefr. 
If  a  person  not  himself  skilled  In  manufaotur«>. 
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Story,  Sales,  §  874;  VanWydc  r,  Allen,  69 
N.  Y.  61.  26  Am.  Rep.  136;  Hoe  ▼.  Sanborn,  21 
N.  Y.  557,78  Am.  Dec.  163;  WhiU  v.  Miller, 
71  N.  Y.  118,  27  Am.  Rep.  13;  Murray  v. 
Smith,  4  Daly.  277;  Fish  v.  Roseherry,  22  111. 
288;  J<>r?«  ▼.  Oe<yrge,  56  Tex.  149.  42  Am.  Rep. 
689;  Getty  y,  Bouniree,  2  PinDey,  379,  54  Am. 
Dec.  138.  See  also  Ketchvm  v.  Wells,  19  Wis. 
25;  Merriam  ▼.  Field,  24  Wis.  640;  Ftick  v. 
Wetherbee,  20  Wis.  893;  Fbfcott  v.  ifouwi,  86 
N.  J.  L.  262,  13  Am.  Rep.  438,  affirmed  id  88 
N.  J.  L.  496,  20  Am.  Rep.  425;  Shawy. Smith, 
11  L.  R.  A.  681,  45  Kan.  834. 

It  may  be  claimed  that  there  was  no  implied 
wairaDty  of  breeding  qualities  in  the  bull  be- 
cause he  was  bought  by  the  plaintiff  on  in- 
spection. 

From  the  nature  of  the  case  there  could  be 
no  inspection  to  determine  whether  the  animal 
was  a  breeding  bull  or  not,  by  merely  looking 


wants  an  artiole  for  any  particular  porpofle*  and 
applies  to  one  professing  skill  in  its  manufacture, 
and  the  latter  furnishes  what  he  alleges  to  be  suit- 
able, the  purchase  is  made  upon  the  Judgment  and 
responsibility  of  the  seller.  Hoe  v.  Sanborn,  21  N. 
Y.  652,  78  Am.  Deo.  168. 

He  is  presumed  by  his  skill  and  art,  to  under- 
stand the  construction  of  his  maobJne,  and  its 
adaptation  to  the  purpose  for  which  it  was  de- 
signed.   Walton  V.  Cody,  1  Wis.  420. 

The  manufacturer  or  maker  by  his  occupation 
holds  himself  out  as  competent  to  make  articles 
reasonably  adapted  to  the  purposes  for  which  such 
or  similar  articles  are  designed.  Kellogg  Bridge 
Co.  v.  Hamilton,  110  U.  S.  108,  28  L.  ed.  86. 

Tf  the  buyer  relied,  and  under  the  circumstances 
of  the  case  had  reason  to  rely,  on  the  Judgment  of 
the  seller,  .who  was  the  manufacturer  or  maker  of 
the  article,  the  law  implies  a  warranty  that  it  is 
reasonably  fit  for  the  use  for  which  it  was  designed, 
the  seller  at  the  time  being  Informed  of  the  pur- 
po«e  to  devote  it  to  that  use.   Ibid, 

There  is  an  implied  warranty  iu  the  case  of  manu- 
factured articles  purchased  for  a  particular  use. 
made  known  at  the  time  of  the  sale  to  the  vendor, 
that  they  are  reasonably  fit  for  the  use  for  which 
they  are  purchased.  French  v.  Vining,  102  Mass. 
182,  3  Am.  Rep.  440;  Dickinson  v.  Gay,  7  Allen,  28, 
81,  83  Am.  Dec.  666;  Swett  v.  Shumway,  102  Mass. 
866, 8  Am.  Rep.  471;  Hight  v.  Bacon,  1296  Mass.  10; 
Howard  v.  Emerson,  110  Mass.  8*^ ;  Hoe  v.  Sanborn, 
21 N.  Y.  662,  78  Am.  Rep.  163;  Waring  v.  Mason,  18 
Wend.  426.  489;  Howard  v.  Hoey,  28  Wend.  860,  85 
Am.  Dec.  572;  Uargous  v.  Stone,  5  N.  Y.  86;  Free- 
man V.  Clute,  8  Barb.  424;  Bagley  v.  Cleveland  Roll. 
Mill  Go.  21  Fed.  Rep.  150 ;  Port  Carbon  Iron  Co.  v. 
Groves,  68  Pa.  148 ;  Downing  v.  Dearborn,  77  Me. 
467:  Gilson  v.  Bingham,  48  Vt.  410;  Pease  v.  Sabin, 
88  Vt,  482,  91  Am.  Dec.  864;  Rodgers  v.  Niles,  11 
Ohio  St.  48,  78  Am.  Dec.  280;  Byers  v.  Chapin,  28 
Obio  St.  806;  Dayton  v.  Hooglund,  38  Ohio  St.  671; 
Eagan  v.  Call.  84  Pa.  238,  75  Am.  Deo.  668 ;  Williams 
Y.  Slaughter,  8  Wis.  847 ;  Chicago  Pkg.  &  Prov.  Co. 
▼.  Tilton.  87  HI.  647;  Dawes  v.  Peebles,  6  Fed.  Rep. 
866 ;  McClamrook  y.  Flint,  101  Ind.  278 ;  Brenton  v. 
Davis,  8  Blaokf .  817, 44  Am.  Deo.  769 ;  Page  v.  Ford, 
12  Ind.  46;  Street  y.  Chapman,  20  IndL  142 ;  Getty  v. 
Rountree,  2iiPinney,  878,  2  Chand.  28,  44  Am.  Dec 
188;  Wolcott  V.  Mount,  86  N.  J.  L.  262, 18  Am.  Rep. 
488;  Curtis  &  Co.  Mfg.  Co.  y.  Williams,  48  Ark.  825; 
Hood  V.  Blocb  Bros.  28  W.  Va.  244;  J.  I.  Case  Thresh- 
ing Maoh.  Co.  V.  Smith,  16  Or.  881;  Smith  y.  High- 
tower,  76  Ga.  628;  Fisk  v.  Tank,  12  Wis.  277,  78  Am. 
Dec.  737 ;  Ottawa  Bottle  &  Flint  Glass  Co.  v.  Gun- 
ther,  81  Fed.  Rep.  208 ;  Kellogg  Bridge  Co.  v.  Ham- 
ilton, UOIU.  S.  108,  28  L.  ed.  86;  Broen  v.  Moran 
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at  him  and  examining  him  as  the  plaintiff  did. 

As  ^as  said  in  reference  to  the  copper  sbeaih- 
iog  in  Jones  y.  Bright,  5  Bing.  582,  an  in* 
spection  would  bave  availed  nothing,  as  the 
defects  could  not  be  discovered  on  inspectioD. 

The  same  may  be  said  in  reference  to  the 
"Bristol  cabbage  seed"  in  White  v.  Miller,  su- 
pra, the  **  black"  in  Murray  y.  Smith,  supra^ 
the  lumber  in  rafts  in  Merriam  v.  Field,  supra  ^ 
the  turnip  seed  in  Wolcott  v.  Mount,  supra,  and 
the  flax  seed  in  Smith  v.  Shaw,  supra. 

A  mere  casual  view  or  examination  of  a 
chattel  by  a  purchaser  does  not  defeat  the 
warranty  which  the  law  would  otherwise  im- 
ply, on  the  sale  of  such  chattel,  when  sucb 
view  or  examination  would  determine  nothin|^ 
as  the  qualities  which  the  law  implies,  under 
the  circumstances  of  such  sale. 

Boothby  v.  Scales,  27  Wis.  688;  Jones  ▼. 
Bright,  supra;  Jones  y.  Just,  L.  R.  8  Q.  B.  202; 


(Minn.)  Dec.  14, 1802;  Hauser  y.  Gurran,  26  Ohio  I^ 
J.  52;  Conant  v.  National  State  Bank  of  Terre 
Haute,  121  Ind.  323;  Union  Hide  it  Leather  Co.  v. 
Reissig,  48  HI.  75;  Kohl  y.  Lindley.  89  IU.  195,  8» 
Am.  Dec.  294;  Archdale  v.  Moore.  10  111.  565 :  Mia* 
ner  v.  Grander,  9  IlL  69;  Robinson  Maeh.  Works  v» 
Chandler,  56  Ind.  976 ;  Gerst  v.  Jones,  82  Gratt.  518, 
34  Am.  Bep.  776;  Ketohum  v.  Wells,  19  Wis.  S8c 
Woodle  V.  Whitney.  28  Wi&  66,  99  Am.  Dec.  lOS^ 
Walton  v.  Cody,  1  Wis.  420;  Kimball  k  A.  Mf?.  Co. 
y.  Yroman,  36  Mich.  810,  24  Am.  Hep.  568;  Robeoa 
v.  Miller,  12  S.  C.  586, 82  Am.  Bep.  518;  Snow  v.  Soho- 
maoker  Mfff.  Co.  69  Ala.  Ill,  44  Am.  Kep.  6U9;  Field 
V.  KInnear,  4  Kani  476;  Ulrich  v.  Stohrer,  12  Phila. 
199;  Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582;  Her* 
ring:  v.  Skagrsrs,  62  Ala.  180,  84  Am.  Bep.  4;  Deminff 
V.  Foster,  42  N.  H.  165;  Dickson  v.  Jordan,  38  N.  GL 
166,  58  Am.  Dec.  413;  Overton  v.  Phelan.2  Head, 
445;  Donelsoo  v.  Younjr,  1  Meigs,  156;  Brown  v. 
Murphee,  81  Miss.  91;  Cunningham  v.  Hall,  I 
Sprague.  404;  Leppold  v.  Tan  Kirk,  27  Wis.  152: 
Philadelphia  &  R.  Coal  &  Iron  Co.  v.  HolTman  (Pa.> 
Feb.  1, 1886;  Whitmore  v.  South  Boston  Iron  Co.  t 
Alien,  68;  Taylor  v.  Cole,  111  Mass.  363 ;  Cosgrove  v. 
Bennett,  32  Minn.  87L 

Wherever  the  vendor  has  himself  manufactured 
the  article  sold,  or  procured  It  to  be  done  by  oth* 
ers.  If  honesty  and  fair  dealing  must  be  enforced, 
a  warranty  must  be  implied.  Hoe  v.  Sanborn,  21 
N.  Y.  552, 78  Am.  Deo.  16a  ^ 

So  the  manufacturer  of  such  goods  Impliedly 
warrants  them  to  be  made  in  a  workmanlike  man- 
ner. Union  Hide  &  Leather  Co.  v.  Relssiff,  Kohl  y. 
Lindley  and  Archdale  v.  Moore,  9U};)ra;  Pease  y. 
Sabin,  38  Vt  432, 91  Am.  Dec  364;  Waring  y.  Mason. 
18  Wend.  425, 439. 

Yet  he  does  not  warrant  that  it  will  manufacture 
articles  of  a  peculiar  grade  and  quality.  Conant 
V.  National  State  Bank  of  Terre  Haute,  stipro. 

80  where  the  manufacturer  knows  that  the  aiw 
tide  is  for  use  in  a  particular  place,  the  lavy^  im- 
plies a  warranty  of  fitness  for  the  place.  McClam- 
rock  V.  Flint,  101  Ind.  278. 

But  if  the  purchaser  himself  understands  what 
he  wants,  and  selects  such  goods  as  he  deems 
adapted  to  the  purpose,  there  Is  no  warranty. 
Hoe  V.  Sanborn,  supra. 

And  it  has  been  held  that  a  manufacturer  wa« 
entitled  to  the  same  protection  as  any  other  vend- 
or of  the  goods  of  sucb  manufacturer  would  be, 
the  rule  as  to  implied  warranties  in  the  case  of  a 
manufacturer  being  abolished  in  Pennsylvania. 
Matthews  v.  Harston,  3  Pittsb.  86. 

Where  the  party  ordered  a  machine  or  other  ar» 
tide  from  a  manufacturer  and  designated  the  par- 
ticular kind  of  material  from  which  it  was  to  ba 
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2  Kent,  Com.  p.  479:  Barnard  v.  Kellogg,  77 
U.  S.  10  Wall.  883,  19  L.  ed.  987. 

Mestrt.    Orion  A   Osbom    and   J«    BL 
Smith  for  respoDdents. 


''y  c7.,  delivered  the  opinion  of  the 

court : 

There  is  no  ground  for  contending  that  the 
plaintiff  in  purchasing]:  the  animal  in  ques- 
tion either  asked  the  opinion  or  judgment  of 
the  vendors  in  respect  to  its  procreative  ca- 
pacity, nor  is  there  any  reasonable  or  rational 
ground  for  imputing  to  them  any  information 
or  knowledge  on  that  subject  not  possessed 
by  the  plaintiff,  although  they  had  raised  the 
bull,  and  were  stock  breeders.  The  plaintiff 
Baw  and  inspected  the  animal  before  he  made 
the  purchase,  and  it  was  of  the  kind  he  de- 
sirea  to  purchase.  It  is  a  well -understood 
principle  of  the  common  law  in  England,  and 


almost  universal  in  this  country,  that  in  sales 
of  personal  property  in  the  absence  of  express 
warranty,  where  the  buyer  has  an  oppor- 
tunity to  inspect  the  commodity  or  thing 
sold,  and  the  seller  is  guilty  of  no  fraud,  ana 
is  neither  the  manufacturer  nor  grower  of  the 
thing  he  sells,  the  maxim  caveat  emptor  ap- 
plies. This  is  the  rule  laid  down  in  Ben- 
jamin on  Sales,  §  044 ;  Barnard  v.  Kellogg, 
77  U.  B.  10  Wall.  888,  19  L.  ed.  987 ;  Jone9 
V.  Just,  L.  R.  8  Q.  B.  202.  In  Eagan  v. 
Call,  84  Pa.  286,  75  Am.  Dec.  658,  it  was 
held  that  where  the  buyer  has  had  oppor- 
tunity of  examining  the  thing  sold  there  is 
no  implied  warranty  by  the  seller  against 
latent  defects  unknown  alike  to  himself  and 
to  the  purchaser.  The  doctrine  of  implied 
warranty  appears  to  be  founded  on  an  actual 
or  presumed  knowledge  by  the  vendor,  as 
manufacturer,  grower,  or  producer,   of  the 


made  such  material  not  being  made  by  the  manu- 
facturer himself,  there  was  held  no  implied  war- 
ranty of  quality  or  fitoees  in  the  abaeooe  of  proof  of 
want  of  reasonable  and  ordinary  care  on  the  manu- 
ftu!turer^  part  in  the  selection  of  tbe  material. 
ShoenbGrsrer  v.  McEwen,  15  SI.  App.  488. 

In  Rlcketts  v.  Sisson,  9  Dana,  858,  86  Am.  Deo.  141. 
the  court  h^d  that  an  artificer  of  any  sort  was  not 
to  be  considered  as  undertaking  that  any  machine, 
iostrument,  or  vesseU  which  he  made  for  the  use 
and  by  the  direction  of  another,  and  according  to 
apeciflcations  furnished  by  his  employer,  should 
answer  the  purposes  for  which  it  was  designed  by 
the  projector. 

Where  the  article  is  to  be  of  a  particular  design, 
pattern,  or  model,  defined  and  understood  between 
tbe  parties,  the  article  conforming  tp  the  design, 
tiiere  is  no  impUed  warranty  of  fitness  but  only  of 
tbe  materia  Is  and  workmanship.  Coegrove  v.  Ben- 
nett, aS  Minn.  871. 

But  in  the  case  of  the  sale  of  a  specific  article  by 
a  manufacturer,  where  the  purchaser  relies  upon 
his  own  Judgment  there  is  no  warranty  of  fitness 
for  the  required  purposes  implied.  Olivant  v. 
Bayley,  6  Q.  B.  288;  Chanter  v.  Hopkins.  4  Mees.  & 
W.  389;  Whitmore  v.  South  Boston  Iron  Co.  2  Allen, 
K;  Archdale  v.  Moore,  18  111.  565;  Howard  v.  Bmer- 
lOD,  110  Mass.  SaO;  Port  Carbon  Iron  Co.  v.  Groves* 
ffiPa.149. 

There  must  be  an  undertaking.  In  some  form, 
that  the  article  shall  be  su£Bcient  for  the  pur- 
pose, otherwise  there  is  no  responsibility,  even 
tbouirti  the  vendor  knows  the  purpose  for  which 
the  purchaser  intends  to  use  the  article.  Wilson 
V.  Lawienoe,  189  Mass.  818,  a  case  of  a  piano  sold 
by  a  manufacturer  to  a  dealer,  the  case  of  which 
checked,  tiie  court  holding  there  was  no  implied 
warranty  as  to  quality. 

In  Sanborn  v.  Herring,  supreme  court  of  New 
York,  6  Am.  L.  Reg.  V,  S.  457,  it  was  held  that  a 
manufacturer  who  has  his  goods  ready  for  sale  to 
his  customers  places  himself  in  the  same  position 
as  other  merchants  with  respect  to  any  implied 
warranty,  none  being  implied  from  the  mere  fact 
that  he  is  tbe  maker  also. 

Where  a  bridge  company  ha ving'partly  executed 
a  contract  to  construct  a  bridge,  assigned  their 
contract  to  another  who  agreed  to  complete  the 
same  within  a  given  time  for  a  stipulated  price, 
and  dorinsr  the  proaress  of  tbe  work  under  such 
agreement  the  deficiency  of  the  work  of  the  com- 
pany, which  could  not  otherwise  have  been  discov- 
ered, became  apparent,  the  court  held  that  there 
was  an  implied  warranty  that  the  original  work 
was  reasonably  sufficient  for  the  purposes  for 

which  it  was  performed.    Kellogg  Bridge  Co.  v. 

Bamilton,  110  U.  S.  106, 28  L.  ed.  86. 
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Where  the  oontract  was  to  deliver  a  pump  for 
the  specific  purpose  of  exhausting  water  from  a 
mine,  a  warranty  was  implied  as  to  its  form  and 
structure.  Oetty  v.  Rountree,  2  Cband.  28, 54  Am. 
Dec.  188. 

Where  there  was  a  contract  to  exercise  skill  and 
labor  in  the  making  of  shingles  for  the  purpose  of 
covering  defendant's  bouse,  the  oourt  implied  a 
warranty  of  fitness  for  the  purpose.  Thomas  v. 
Simpson,  80  N.  C.  4. 

Where  there  was  a  oontract  to  manufacture  and 
furnish  bottles  as  "export  beer  bottles"  without  any 
express  warranty  the  oourt  held  that  there  was  an 
implied  one  that  they  should  be  conformable,  as  to 
kind,  condition,  and  quality  to  that  which  would 
be  understood  by  the  trade  from  the  term  "export 
beer  bottles."  Ottawa  Bottle  &  Flint  Glass  Co.  v. 
Gunther,  81  Fed.  Rep.  206. 

Where  rags  were  sold  for  the  purpose  of  beings 
manufactured  into  paper,  it  was  held  that  the  war- 
ranty was  broken  if  they  could  not  be  used  for  that 
purpose  without  killing  or  sickening  the  employes 
engaged  in  such  manufacture.  Dushane  v.  Bene- 
dict, 1 20  U.  8. 680, 80  L.  ed.  SlOi 

Where  the  seller  knows  that  the  goods  are  to  be- 
urnd  for  a  particular  purpose  there  is  an  implied 
warranty  of  fitness.  Charles  Baumbach  Co.  v.. 
Gessler,  79  Wis.  667,  wherein  the  purchaser  re- 
quested the  plaintiff  by  telephone  to  procure  for 
him  from  the  manufacturers  In  Europe  catchet 
wafers  of  a  certain  quality  suitable  for  holding 
patent  ''Headache  Wafers.** 

Where  the  contract  was  to  supply  brick  of  a 
particular  size  and  quality  for  a  specified  building 
according  to  specifications,  the  oourt  held  there 
was  an  implied  warranty  entitling  the  purchaser 
to  damages  in  a  cross-action.  Bushman  v.  Taylor, 
2  Ind.  App.  12. 

So  in  a  contract  for  the  sale  and  delivery  of  ma- 
chinery for  the  purpose  of  working  a  com  mill' 
known  to  the  seller,  the  court  held,  there  having 
been  no  opportunity  to  Inspect,  that  there  was 
an  implied  warranty  of  reasonable  fitness  for  the 
purpose  for  which  it  was  to  be  used  and  that  it  was 
in  merchantable  condition,  unless  tbe  terms  of  the- 
order  excluded  such  warranty.  Blackmore  v. 
Fairbanks,  79  Iowa,  282.  William  A.  Wood  Mower 
ft  Reaper  Co.  v.  Thayer,  60  Hun,  616,  to  the  same 
effect. 

Where  the  offer  was  for  the  purchase  of  ''good 
salable  com,**  and  the  seller  accepted  the  offer  for 
one  carload  of  corn,  the  court  implied  a  warranty 
that  the  com  was  good  and  salable.  HoUoway  v. 
Jacoby,  120  Pa.  688. 

In  William  A.  Wood  Mower  A  Reaper  Co.  v. 
Thayer,  aupra^  where  the  defendant  was  the  factor 
of  the  plaintifCS  for  the  express  purpose  of  maldngr 
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qnalitles  and  fitness  of  the  thing  sold  for  the 
purpose  for  which  it  was  intended  or  is  de- 
Bired,  so  far  as  such  knowledge  is  reasonably 
i»ttainable.  The  rule  must  be  held  to  have  a 
rational  foundation,  And  to  be  not  of  a  purely 
arbitrary  character.  It  does  not  impute  to  the 
■eller  iLnowled^e  as  to  qualities  or  fitness 


which  no  human  foresight  or  ski  11  can  attain, 
and  raise  an  implied  warranty  in  respect  to 
them,  when  the  vendor  and  purchaser  are  in 
equal  condition  as  to  the  means  of  knowl- 
edge, or  the  latter  must  have  understood  from 
the  nature  of  the  case  that  the  information, 
experience,  and  knowledge  of  the  vendor  are 


sales  of  their  machines,  the  oourt  held  that  It  was 
of  the  very  esBenoe  of  the  contract  that  the  ma- 
chlDes  they  made  diould  be  salable. 

So  where  a  boiler  and  fireplaoe  were  sold  by  a 
nannfaoturer  for  the  purpose  of  ruDDlngr  a  grist 
mill  the  oourt  implied  a  warranty  of  sound  mate- 
rial and  workmanship.  Beers  v.  Williams,  16 
1)1.60. 

Bo  where  the  iron  used  in  the  repair  of  a  machine 
by  the  manufacturer  proved  worthless  the  court 
Implied  a  warranty  of  fitness  of  material  and  work- 
manship. Union  Hide  ft  Leather  Co.  v.  Reissig,  48 
111.76. 

So  where  a  manufaotnrer  enffaged  **to  furnish  a 
•team  boiler  suitable  to  the  engine*'  the  court  Im- 
plied a  warranty  as  to  the  boiler  delivered.  Street 
▼.  Chapman,  29  Ind.  142, 

Airain  where  the  contract  was  for  the  manufact- 
ure and  sale  of  whiskey  barrels,  the  oourt  implied 
a  warranty  of  reasonable  fitness  for  the  use  intend- 
ed excepting  only  patent  defects.  Poland  v.  Mil- 
ler, 06  Ind.  887, 48  Am.  Bep.  780. 

Where  tobacco  boxes  were  agreed  to  be  furnished 
for  the  season  for  packing  purposes,  the  dealers 
relying,  according  to  custom,  upon  the  manufacU 
urer  as  to  the  nature  of  the  material,  and  not  test- 
ing the  same,  the  coui't  held,  the  boxes  being  un- 
seasoned and  causing  mold,  that  there  was  an 
Implied  warranty  as  to  fitness.  Gerst  v.  Jones,  82 
Oratt.  618,  84  Am.  Rep.  776. 

So  in  the  case  of  varnish  sold  for  the  manufact- 
ure and  finish  of  carriages  by  a  manufacturer,  the 
law  implied  a  warranty  that  the  article  so  man- 
ufactured and  sold  was  adequate  to  the  purpose  for 
which  sold.    Bird  v.  Mayer.  8  Wis.  862. 

In  the  case  of  a  sale  by  a  manufacturer  of  leather 
for  the  particular  purpose  of  the  manufacturer, 
there  is  an  implied  warranty  of  soundness  for  those 
purposes.    Downing  v.  Dearborn.  77  Me.  467. 

So  in  the  case  of  a  piano  sold  by  a  manufacturer 
to  the  dealer  for  resale,  there  is  an  implied  war- 
ranty as  to  the  material  and  workmanship,  and  fit- 
ness for  use,  and  that  it  is  reasonably  fit  as  a  good 
instrument  of  its  class  and  price,  and  if  below  its 
Standard  a  breach  ensues.  Snow  v.  The  Sohomack- 
er  Mfg.  Co.  60  Ala.  HI,  44  Am.  Bep.  600. 

Where  the  defendants  had  contracted  to  man- 
ufacture for  the  plalntifTs  an  Iron  kettle  for  the 
purpose  of  making  iron  liquors,  and  to  deliver  it 
to  the  plaintiff^  the  same  being  found  to  leak,  the 
court  refused  to  allow  exceptions  to  the  instruc- 
tions in  the  court  below  that  the  defendants  hav- 
ing undertaken  to  deliver  the  kettle,  if  the  leak 
was  caused  by  the  defendants  before  it  was  set  up 
either  by  careless  workmanship  or  transportation 
the  defendants  were  liable.  Taylor  v.  Cole,  Xll 
Haas.  868. 

Where  a  manufacturer  or  dealer  contracts  to 
supply  an  article  which  he  manufactures,  or  In 
which  he  deals,  to  be  applied  to  a  particular  pur- 
pose, so  that  the  buyer  necessarily  trusts  to  the 
judgment  or  skill  of  the  manufacturer  or  dealer, 
there  is,  in  that  case,  an  implied  warranty  that  the 
article  is  reasonably  fit  for  the  purpose  to  which  it 
is  to  be  applied.  Hight  v.  Bacon,  126  Mass.  10, 80 
Am.  Rep.  638. 

Where  a  manufacturer  who  had  previously  sup- 
plied goods  of  a  certain  quality  to  the  plalntiH  sub- 
aequently  filled  another  order  for  the  same  quality 
of  goods,  with  goods  of  an  inferior  nature,  the 
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oourt  held  him  liable  even  though  the  purchaser  did 
not  test  them  before  using,  having  a  right  to  rely 
upon  the  goods  being  of  such  quality.  Bagley  v. 
Cleveland  Boll.  MiU  Co.  21  Fed.  Bep.  160. 

Where  leather  was  sold  by  a  manufacturer  to  » 
shoe  manufacturer,  for  the  purpose  of  manufact- 
uring shoes,  the  oourt  held  there  was  an  im« 
plied  warranty  ot  the  soundness  and  suitability  of 
the  leather.    Downing  v.  Dearborn,  77  Me.  467. 

So  in  a  contract  for  the  sale  of  oil  barrels  not  lit 
for  use  until  prepared  by  a  certain  gluing  prooeas 
the  oourt  held  that  there  was  an  implied  warranty 
that  the  work  was  suitable,  sufficient  to  oonatitute 
a  defense  In  an  action  for  their  prioOi  Byeis  v. 
Chapin,  28  Ohio  St.  806. 

Where  a  manufacturer  of  bolts  and  nuts  pur- 
chased of  a  consumer  a  ton  of  a  superior  brand  of 
iron  under  the  advice  of  the  manufacturer  of  the 
iron  with  a  view  to  mduoiog  a  larger  sale  by  the 
first-mentioned  manufacturer  the  oourt  held  in  a 
contract  between  the  iron  and  the  bolt  and  nut 
manufacturer  a  warranty  implied  that  the  iron  sold 
and  delivered  should  be  equal  to  that  tried  by  the 
latter.    Dayton  v.  Hooglund,  80  Ohio  St.  67L 

Where  the  manufacturer  was  to  deliver  a  pump 
for  the  purpose  of  pumping  water  from  a  mine  the 
court  Implied  a  warranty  of  form  and  structure 
suitable  to  that  purpose.  Getty  v.  Bountree,  Z 
Pinney,  878, 64  Am.  Dec  188. 

In  the  case  of  a  sale  of  a  piano  by  a  manufact- 
urer to  a  dealer,  where  the  case  of  the  instrument 
checked,  the  court  held  that  there  was  no  implied 
warranty  as  to  quality,  and  that  the  defendant  was 
only  bound  to  furnish  one  merchantable  and  sala- 
ble as  a  piano  at  some  price.  Wilson  v.  Lawrence, 
180  Mass.  318. 

In  Ketchum  v.  Wells,  10  Wis.  26,  where  stave  bolts 
were  to  be  manufactured  and  delivered  to  the  de- 
fendants, manufacturers  of  barrels  and  staves,  the 
court  implied  a  warranty  of  fltneia  for  the  purpose. 

So  in  the  case  of  fire  brick  knowingly  sold  for  a 
particular  purpose,  the  court  implied  a  warranty 
of  fitness  for  that  purpose.  Tacoma  Coal  Co.  v. 
Bradley,  2  Wash.  600. 

In  the  case  of  the  manufacture  of  a  steam  en- 
gine with  a  cut-off  known  as  *'Greens*  Patent  Cut- 
off,** for  the  defendant,  and  represented  as  of 
particular  usefulness,  the  oourt  held,  in  an  action 
for  the  price,  it  appearing  that  it  was  claimed  by 
another  as  his  patent,  that  there  was  a  failure  of 
condderation  to  the  extent  of  the  value  of  the  cut- 
off in  connection  with  the  engine.  Pacific  Iron 
Works  V.  Newhall,  84  Conn.  67. 

In  such  a  case  there  was  a  warranty  that  the  de- 
fendant would  have  a  right  to  use  the  patenL 
JU>id. 

Upon  the  sale  of  tonaoco  to  a  manufacturer  to 
be  manufactured,  the  oourt  held  that  the  words 
**80und  order,**  meant  to  insure  the  sound  condi- 
tion at  the  time  of  arrival  at  the  factory  and  for  a 
reasonable  time  afterwards.  Beynolda  v.  Palmer, 
21  Fed.  Bep.  488. 

Where  plaintiffs,  manufacturers  of  steel,  with 
full  knowledge  of  the  uses  to  which  the  steel  was 
to  be  applied,  wrote  defendants,  manufacturers  of 
axes,  offering  best  axe  cast  steel  equal  to  any 
brand  of  English  cast  steel,  the  court  held  there 
was  an  implied  warranty  that  the  steel  made  arti- 
cles as  good  as  the  best  English  in  quality.  Park 
V.  Morris  Axe  &  Tool  Co.  i  Lans.  103. 
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not  fuperior  to  his  own.  The  case  we  are 
coDflidering  is  not  one  where  the  huyer  can 
be  said  necessarily  or  at  all  to  have  trusted 
to  tbe  Judgment  or  skill  of  the  manufacturer, 
grower,  producer,  or  dealer,  instead  of  his 
own.  Janes  ▼.  Jutt,  L.  R.  8  Q.  B.  202.  Be- 
cause the  defendants  raised  the  bull  they  sold 


to  the  plaintiff  they  are  not  chargeable  with 
any  knowledge,  or  opinion  even,  in  respect 
to  a  matter  Myond  the  reasonable  scope  of 
human  knowledge,  namely,  whether  the  bull 
would  prove  impotent,  and  to  be  wholly 
destitute  of  the  power  of  procreating  his 
kind ;  and  hence  the  ground  of  presumed  or 


Where  the  oontraot  was  for  the  manufacture  of 
atteam  enjrine  and  boiler  which  proved,  after  fair 
4riaL  not  to  accomplish  the  end  for  which  desi«rned, 
tbe  court  held,  the  ooDtract  bein^  executory,  that 
the  article  mJffht  be  returned  within  a  reasonable 
time  upon  the  implied  warranty.  Freenum  v. 
aute.8Barb.424. 

Where  Ice  was  sold  to  a  retail  dealer  with  a 
knowledge  that  it  was  for  resale  to  customers, 
without  disclosing  its  known  impure  condition, 
the  court  held  there  was  deceit  which  exempted 
the  porchaser  from  payment  of  the  full  price  even 
though  he  had  sold  the  same  and  no  representap 
tiODe  were  made  as  to  quality  even  though  the 
porchaser  inquired  of  others.  Joplln  Water  Go. 
V.  Bathe,  41  Mo.  App.  28S. 

Where  the  plaintiflS  contracted  with  the  defend- 
ant for  the  manufacture  of  articles  described  as 
*^idi  the  horn  chains  they  manufacture,"  the  quefr> 
ikm  was  whether  the  words  **hom  chains  manu- 
factured" implied  a  warranty  that  the  chains  were 
wholly  of  horn,  the  court  ruled  that  if  there  was  an 
article  called  and  known  by  that  name  made  partly 
of  horn  and  partly  of  hoof,  and  such  an  article 
ma  hiiended,  it  was sulBclent.  Bwett  v.  Shumway« 
m  Mass.  868, 8  Am.  Bep.  471. 

In  Troy  Laundry  Hach.  Co.  v,  Henry  (Or.)  Kov. 
28, 1882,  the  contract  was  for  a  roll  body  ironer  and 
machinery  and  pully  to  operate  the  same,  the  court 
held  that  the  fact  that  the  machine  did  not  work 
tight  by  reason  of  the  puliy  being  unfit  was  due  to 
a  breach  of  the  implied  warrant  as  to  the  puUy 
sod  not  of  tbe  machine  so  as  to  bar  an  action  for 
the  price  of  tbe  latter. 

Where  the  sale  was  of  sweet  ploUed  pork 
shoulders  deliverable  at  Dubuque  for  shipment  to 
the  plaintlif  without  an  opportunity  of  examina- 
tloo  or  knowing  of  its  qualities,  which  upon  in- 
spectloo  on  delivery  showed  nothing  wrong  except 
that  the  pickle  was  not  as  pure  as  it  might  have 
teeo,  the  bad  qualities  only  appearing  upon  smok- 
taig  It,  the  court  held  that  there  was  no  implied 
irananty  of  quality.  Bjan  v.  Ulmer,  108  Pa.  888, 
IIAm.Bep.2ia 

Where  the  order  called  for  **1  No.  4  safe  with  oom- 
Mnatlon  lock,**  and  the  plainttfCs  shipped  one  of 
their  make  **No.  4  with  combination  lock,**  the 
court  held  there  was  a  strict  compliance  with  the 
order  and  that  there  was  no  implied  warranty  as 
to  the  merit  or  usablenees  of  the  look.  TUton  Safe 
€0iv.Ti8dale,48yt.88L 

I>eprie6<atlon  cf  atrtkie* 

A  warranty  will  not  be  implied  against  a  neoes- 
-auy  and  likely  depreciation  in  quality  between  the 
date  of  the  contract  and  the  delivery  of  the  arti- 
cle. Beynolds  v.  Palmer,  21  Ved,  Bep.  488. 

Where  a  manufacturer  contracts  to  deliver  a 
DMnnfaotured  article  at  a  distant  place  he  must 
stand  the  risk  of  any  ordinary  or  unusual  deterio- 
ntlon,  but  the  vendee  is  bound  to  accept  the  arti- 
ele  ir  only  deteriorated  to  the  extent  that  it  Is 
aeoeBsarily  subject  to  in  its  course  of  transit  from 
ene  place  to  the  other;  he  must  bear  the  risk  of  the 
deterioration  necessarily  consequent  upon  the 
iiansmlSBlon.  Bull  v.  Boblnson,  10  Bxoh.  842; 
liaan  v.  Bverston,  88  Ind.  800:  Leggatv.  Sandsale 
Brewing  Go.  00  111.  168;  English  v.  Spokane  Oom- 
«Won  Oo.  97  Fed.  Bep.  46Ca  ease  of  shipment  of 
•eggs  and  potatoea, 
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In  the  case  of  goods  purchased  for  shipment  for 
a  particular  trade,  the  warranty  only  extends  to 
the  condition  of  the  goods  (hams)  at  the  time  of 
sale,  the  question  as  to  their  unsouodnees  at  the 
end  of  the  voyage  being  for  the  Jury  to  find 
whether  the  delects  were  latent  and  existed  prior 
or  subseq  uent  to  shipment.  Leopold  v.  Van  Klrk» 
27  Wis.  152. 

Where  goods  were  shipped  from  a  distance  wltli* 
out  any  opportunity  of  examination  of  qualitj, 
the  court  allowed  evidence  of  bad  quality  when 
received  toirether  with  expert  evidence  to  show 
that  if  properly  pecked  and  good  when  shipped 
the  goods  ought  not  to  have  spoiled  by  the  waj. 
Byan  v.  Ulmer,  1(J8  Pa.  832, 68  Am.  Bep.  210 

Where  com  meal  was  purchased  as  kiln-dried 
com  meal,  for  shipment,  tne  court  held  that  there 
was  an  implied  warranty  that  it  was  properly 
packed  and  fit  for  such  shipment,  but  that  such 
warranty  did  not  extend  to  any  length  of  time. 
Mann  v.  Everston,  82  Ind.  8S6i. 

But  where  ale  was  sold  for  transportation  and 
resale  the  court  refused. to  imply  a  warranty  of 
quality  so  as  to  coyer  transportation  for  a  consid- 
erable distance  or  as  to  its  quality  at  the  end  off 
such  a  voyage.  Leggat  v.  Sandys  Ale  Brewing  Oo. 
OOIlLlSa. 

Latent  defeeU, 

The  universal  doctrine  is,  that  whenever  the 
article  sold  has  some  latent  defect  which  is  known 
to  the  seller,  but  not  to  the  purchaser,  the  former 
is  liable  for  this  defect,  if  he  falls  to  disclose  his 
knowledge  on  the  subject  at  tbe  time  of  the  sale. 
Hoe  V.  tianbom,  21 N.  Y.  562, 78  Am.  Dec.  16& 

The  fact  thnt  one  dealer  knows  the  purposes  for 
which  the  other  dealer  purchased  does  not  render 
him  liable  for  unknown  defects  which  make  tbe 
article  unfit  for  use.  Howard  ▼.  Emerson,  110 
Mass.  880. 

Upon  the  sale  of  a  diattel  by  a  manufacturer,  a 
warranty  is  implied  that  the  article  is  sold  free 
from  any  latent  defects  growing  out  of  the  process 
of  manufacture  the  knowledge  of  tbe  vendor  be- 
ing presumed  superior.  White  v.  Miller,  71 N.  Y. 
118, 27  Am.  Bep.  18;  Hoe  v.  Sanborn,  supra;  Leopold 
V.  Van  Kirk,  27  Wis.  162;  Pease  v.  Sabin.  88  V t.  401, 
81  Am.  Dec.  864;  Hoult  v.  Baldwin,  07  Oal.  Oia 

Yet  if  the  defect  IS  in  the  materials  employed, 
snch  liability  only  attaches  in  case  of  knowledgo 
of  the  defect.   Hoe  v.  Sanborn,  supra. 

The  fair  presumption  is  that  the  maker  or  man* 
ufacturer  understands  the  process  of  its  manufact- 
ure, and  is  cognizant  of  any  latent. defects  caused 
by  such  process  and  against  which  reasonable  dili- 
gence might  have  guarded.  Kellogg  Bridge  Go.  v. 
HamUtnn,  110  U.  S.  106, 28  L.  ed.  80. 

The  doctrine  of  caveat  em%ftor  does  not  apply  to 
the  case  of  a  latent  defect  in  goods  purchased  for 
a  specific  purpose,  known  to  tbe  plaintiffs  and  con- 
cealed by  them  from  the  defendant.  Downing  ▼• 
Dearborn,  77  Me.  487. 

The  same  oonoluslon  was  arrived  at  in  the  case 
of  sales  for  a  particular  purpose  known  to  tho 
seller  in  Boothby  v.  Scales,  27  Wis.  628. 

If  there  is  no  opportunity  to  lnsi)ect  the  article. 
or  if  from  the  situation  inspection  is  impracticable 
or  useless,  it  is  unreasonable  to  suppose  that  t  be 
purchaser  bougbt  on  his  own  Judgment  or  that  de 
did  not  rely  on  the  Judgment  of  the  seller  as  to  li^ 
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reasonably  imputed  knowledge  as  a  founda- 
tion in  this  case  of  an  implied  warranty 
wholly  fails.  In  the  case  of  Wliite  v.  Miller, 
71  N.  Y.  118.  131,  27  Am.  Rep.  18.  it  is  said 
in  relation  to  the  case  of  a  manufacturer  that 
the  rule  of  implied  warranty  ^  is  based  on  the 
presumed  superior  knowledge  of  the  vendor. " 


and  that,  in  the  case  of  a  producer  or  growt'r 
of  seeds,  there  seems  to  be  the  same  reason 
for  implying  a  warranty  on  a  sale  of  seeds 
by  the  grower  that  the^  are  not  defeeiiTtr 
from  improper  cultivation  as  to  imply  a 
warranty  of  freedom  of  defects  in  manu- 
facture on  a  sale  by  a  manufacturer  of  tht 


tent  defects  of  which  the  latter,  if  be  used  due 
care,  must  have  been  iDformed  during  the  prooeee 
of  manufacture.    Kellogg  Bridge  Ck>.  v.  Hamilton, 

tUliTO. 

Where  the  contract  was  to  manufacture  aod  de- 
liver steam  boilers  for  the  purpose  of  running  en- 
gines at  a  rolling  miU.  the  court  held  that  there 
was  an  implied  warranty  that  they  should  be  free 
from  defects  of  material  and  workmanship,  latent 
or  otherwise,  as  rendered  them  unfit  for  the  usee 
Inquired  of  them.  Bodgera  v.  Niles,  11  Ohio  St.  48, 
f8  Am.  Deo.  200. 

Under  the  Louisiana  law  there  is  an  Implied  war- 
ranty  against  latent  defects.  Bulkley  v.  Honold, 
60  U.  S.  10  How.  800. 16  L.  ed.  008;  Oivil  Gode.  arts. 
2450, 2451,  a  case  of  the  sale  of  a  vessel  decayed  and 
rotten  in  the  hull,  to  discover  wtdch  it  would  have 
been  necessary  to  strip  and  bore. 

KnouHedot  of  purjxm. 

It  is  a  doctrine  of  the  dvO  law  that  there  Is  an 
Implied  warranty  of  fitness  of  an  article  for  a  spe- 
cific purpose,  from  the  knowledge  on  the  seiler*B 
purt,  that  the  article  is  required  for  that  purpose, 
fiartlett  v.  Hoppock,  84  N.  T.  118, 88  Am.  Dec.  428. 

The  scienter  is  not  only  a  material  but  a  vital 
point  of  the  case.  French  ▼.  Yining,  100  Mass.  182, 
8  Am.  Rep.  440. 

It  is,  in  the  absence  of  a  warranty,  the  gist  of  the 
action.    Kingsbury  v.  Taylor,  20  Me.  608,  50  Am. 

Dec.  007. 

The  question  is  one  of  fact  as  to  the  actual  con-' 
tract  between  the  parties.  Hoe  v.  8anborn,  21  N. 
Y.  652, 78  Am.  Deo.  16& 

If  the  vendor  can  be  proved  to  have  had  knowl- 
edge of  the  defect,  and  failed  to  disclose  it,  he  is 
liable.    Ibid. 

When  the  knowledge  of  the  vendor  is  proved  by 
direct  evidence,  his  responsibility  rests  upon  the 
ground  of  fraud.  iMd.;  Kingsbury  v.  Taylor, 
mtprcL 

An  implied  warranty  in  respect  to  quality  rests 
upon  a  presumption,  in  the  particular  casew  that 
the  vendor  knew  of  the  defect.  Hoe  v.  Sanborn, 
mtpra;  Moses  v.  Mead,  1  Denio,  878, 48  Am.  Dec  873; 
Hauser  v.  Curran,  25  Ohio  L.  J.  52. 

The  manufacturer  of  a  machine  who  knows  that 
It  is  to  be  used  for  a  specified  purpose,  impliedly 
warrants  its  fitness  for  that  purpose.  Hauser  v. 
Curran,  supra;  McClamrock  v.  Flint,  101  Ind.  278; 
Brenton  v.  Davis,  8  Blackf .  817.  44  Am.  Dec.  768; 
Page  V.  Ford,  12  Ind.  46:  Street  v.  Chapman,  20 
Ind.  142;  Gerst  v.  Jones,  32  Gratt  618. 84  Am.  Rep. 
776;  Oonant  v.  National  State  Bank  of  Terre 
Haute,  121  Ind.  828;  Kellogg  Bridge  Go.  v.  Hamil- 
ton, 110  U.  8. 106, 28  L.  ed.  86;  Ottawa  Bottle  &  Flint- 
GlasB  Co.  V.  Gunther,  81  Fed.  Hep.  208;  Pease  v. 
fiabin,  88  Vt.  432,  01  Am.  Dea  864;  Van  Wyck  v- 
Allen,  69  N.  Y.  61, 25  Am.  Bep.  136;  Cbapln  v.  Dob- 
son,  78  N.  Y.  74,  82,  84  Am.  Hep.  512;  Lee  v.  J.  B. 
Sickles  Saddlery  Co.  88  Mo.  App.  201;  Chester  Steel 
Oastings  Co.  v.  Brownscombe,  7  Kulp,  186, 

Where  the  purchaser  has  no  opportunity  to  ex- 
ercise his  own  Judgment,  and  therefore  relies  upon 
that  of  the  vendor,  a  warranty  of  fitness  will  be 
Implied.  Brantley  v.  Thomas,  22  Tex.  270, 78  Am. 
Dec.  264;  Chester  Steel  Castings  Co.  v.  Browns- 
combe, supra;  Best  v.  Flint,  68  V  t.  543, 66  Am.  Bep. 
870. 

Where  the  vendor  is  not  the  manufacturer,  and 
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where  the  vendee  has  equal  knowledge  and  oppor- 
tunity of  knowledge  of  the  character  or  quality 
of  the  article  sold,  the  vendor  is  only  liable  apo» 
an  express  warranty.  Bartlett  v.  Hoppock,  84  K. 
Y.  118, 88  Am.  Dec.  428;  Kellogg  Bridge  Co.  r.  Ham- 
ilton, 110  U.  S.  106, 88  L.  ed.  86. 

It  has  been  held  that  even  though  the  vendor  bB» 
knowledge  of  the  purposes  for  which  the  purchaser 
intends  to  use  the  article,  yet  there  must  be  an  un- 
dertaking, in  some  form,  that  the  article  ehaD  bo 
sufllcient  for  the  purpose.  Wilson  v.  Lawrence,, 
180  Mass.  818,  where  a  piano  was  sold  by  a  manu- 
facturer to  a  dealer,  the  case  of  which  checked^tbe- 
court  holding  there  was  no  impUed  warranty  as  tr> 
quality. 

Knowledge  will  not  be  inferred  where  the  vend- 
or presumes  the  purposes  for  which  the  goods  ar& 
to  be  used,  in  the  absence  of  fraud.  Might  t.  Ba- 
con, 126  Mass.  10, 80  Am.  Bep.  688. 

Thus  where  the  plaintiff  purchased  **xx  pipe 
iron"  for  a  specific  purpose  requiring  the  iron  to 
be  soft,  and  tough,  that  purchased  being  hard  and 
brittle,  and  unfit  for  the  purpose,  the  couit  held, 
the  vendor  not  being  the  manufacturer,  that  it  was^ 
not  enough  to  show  that  Uie  plaintiff  knew  the; 
purpose,  and  that  a  specific  warranty  should  have- 
been  exacted  and  his  knowledge  could  not  be  pre- 
sumed.   Bounce  v.  Dow,  64  N.  Y.  411. 

In  strong  cases,  however,  the  court  will  iHresumn- 
the  knowledge  on  the  part  of  the  vendor  without 
proof  and  hold  him  responsible  upon  an  implicNl 
warranty.  Hoe  v.  Sanborn,  21  N.  Y.  652, 78  Ank 
Dea  168. 

Hffeet  of  ifupectiofk 

If  the  purchaser  inspects  for  himself  the  specifle 
goods  sold,  and  there  is  no  express  warrant^,  and 
the  seller  is  guilfy  of  no  fraud,  and  is  not  himseK 
the  manufacturer  of  the  goods  sold,  the  doctrine 
caveat  emptor  applies  even  though  the  seller  pre- 
sumed the  purposes  for  which  the  goods  were  re> 
quired.  Hight  v.  Bacon,  126  Mass.  10.  80  Am.  Bep. 
630;  Bounce  v.  Dow.  64  N.  Y.  411:  Cunningham  v. 
HalL  4  Allen,  268;  Lindley  v.  fi unt,  2S  Fed.  Rep.  62. 

Where  the  means  of  knowledge  are  at  band,  and 
equally  available  to  both  parties,  and  the  subject 
is  open  to  the  inspection  of  both  parties  alike, 
there  is  no  implied  warranty.  Bocchi  v.  Sohwa- 
bacber,  88  La.  Ann.  1864. 

On  the  sale  of  an  article  by  a  specific  descrIptloi> 
not  inspected,  but  known  to  the  parties,  there  is  an 
implied  warranty  of  the  particular  description,  but 
not  of  quality  or  valua  Oatohings  v.  Haoke,  15 
Mo.  App.  61;  Whitaker  v.  MoCormi<^  6  Mo.  App^. 
114. 

An  opportunity  to  inspect  the  goods  must  be 
given  before  the  maxim  caveat  emptor^  can  apply. 
Hood  V.  Blooh  Bros.  28  W.  Va.  244.  . 

A  warranty  of  kind  may  be  inferred  upon  a  salo^ 
of  seed  from  a  bona  fide  statement  of  the  vendor 
as  to  kind  in  capes  where  an  inspection  will  not 
help  the  purchaser.  Woloott  v.  Mount,  88  N.  J.  L. 
496, 20  Am.  Rep.  425. 

Where  the  goods  are  in  transit  and  the  purohasei 
has  bad  no  opportunity  of  examining  them,  they 
must  be  merchantable  in  quality.  Newbery  v. 
Wall,  8  Jones  &  S.  106,  where  lute  was  found  to  be 
inferior  in  quality.  Cleu  v.  McPherson,  1  Bosw. 
480;  Reed  v.  Randall,  20  N.  Y.  868,  86  Am.  Dec.  805, 
and  Peck  v.  Armstrong,  88  Barb.  215,  followed. 
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article  made  by  him.  ''The  grower  of  seeds 
mu3t  be  presumed  to  be  cognizant  of  any 
omissions  or  negligence  in  cultivation, 
whereby  they  have  bSen  deteriorated  or  ren- 
dered  unfit  for  use  ;**  as,  in  the  case  cited,  in 
relation  to  a  sale  of  cabbage  seed  which  had 
been  croeaed  with  other  varieties,  and  ren- 


dered impure  by  being  raised  In  close  prox- 
imity with  them.  In  Van  Wyck  v.  AUen^  69 
N.  Y.  61,  35  Am.  Rep.  136,  cited  by  appel- 
lant's counsel,  the  article  sold  waa  repre- 
sented to  be  of  a  particular  kind,  when  it  was 
not,  and  there  was,  therefore,  an  express 
warranty.    In  Fliek  ▼.    Wetherbee,  20  Wis. 


Where  the  parohaser  has  no  opportanlty  of  ex- 
eminloflr  the  goods,  there  is  an  Implied  warranty  as 
to  quality  for  the  porpoaes  desired  and  also  that 
tbey  are  merohantable.  Cortls  k  Ck>.Mf ff.  Co.  v.  W11- 
Uams,  48  Ark.  886;  Getty  v.  Bountree,  2  Pinney.  87B, 
SCband.  28, 64  Am.  De&  188;  Hood  v.  Bloch  Bros, 
lupra;  J.  I.  Gase  Threebtoff  Maoh.  Co.  v.  Bmith,  10 
Or.  881;  Smith  ▼.  Hifrbtower,  76  Ga.  888;  Wolcott  v* 
Moaot,  88  N.  J.  L.8nU8  Am.  Bep.  488;  Dawes  v.  Pee- 
btea,  6Fed.  Bep.  866,  a  case  of  soda  water  apparatus; 
Kohl  V .  Ltndley,  88  HL  196. 80  Am.  Dec.  294,  as  to 
qoaUty  and  condition;  Best  v,  FUnt,58  Y  t.  648,66  Am. 
Bep.  670,  where  hogs  were  sold  for  market  relyioir 
upon  the  vendor's  judgement;  Osgood  v.  I^ewls,  2 
Harr.  ft  G.  486i,  18  Am.  Dec.  817;  Merriam  V.  Field,  24 
Wis.  640,  where  lumber  in  rafts  was  sold,  its  iospeo- 
tlonbeinff  incapable  of  performance.  GklcairoPkg- 
ftPtov.  Co.  V.  Tilton,  87  IlL  647. 

Such  a  rule  however  would  not  seem  to  apply  to\ 
the  case  of  a  sale  of  a  dealer  not  himself  the  man- 
ufacturer.   IbML 

Such  a  warranty  has  been  held  to  exist  In  the 
ease  of  executory  contract,  e^en  where  there  Is  an 
opportunity  to  inspects  Ifisner  v.  Granger,  0  DL  (Ml 

So  where  the  vendee  does  not  inspect  the  prop- 
erty but  relies  upon  the  seller,  the  former  is  not 
bound  by  defects  which  would  have  been  noticed 
upon  inspection.  Hanks  v.  McKee,2  Litt.  (Ky.)  227, 
18  Am.  Dec.  266. 

The  doctrine  of  an  implied  warranty  from  the 
foct  of  no  opportunity  to  inspect  appUes  only  to 
caara  where  such  mspeotlon  is  Impracticable  and 
not  to  cases  where  it  is  merely  inconvenient  or  labo- 
rious.  Hyatt  V.  Boyle,  6  Gill  A;  J.  110, 26  Am.  Dea 

AftCeles  osT  food^  eta. 

In  the  case  of  the  sale  of  articles  of  fbod  to  be 
oonsumed  directly  in  domestk)  uses,  there  is  as  b^ 
tweeu  the  dealer  and  consumer  an  implied  war- 
ranty that  such  articles  are  sound  and  wholesome. 
Wiosor  V.  Lombard,  18  Pick.  81;  French  v.  Vining, 
ice  Mass.  1S2, 8  Am.  Bep.  440;  Howard  v.  Emerson, 
110  MasB.  820;  Van  Bracklin  v.  Fonda,  12  Johns.  468, 
7  Am.  Dec.  838;  Moses  v.  Mead,  1  Denio,  878,  48  Am. 
Deo.  878;  Hoe  v.  Sanborn.  81N.  Y.  6S2, 78  Am.  Dea 
M3;  Hart  v.  Wright,  17  Wend.  207.  272;  Hyland  v. 
Sherman,  2  E.  D.  Smith,  284;  Divine  v.  MoCormlck, 
CO  Barb.  116;  Burch  v.  Spencer,  15  Hun.  604;  Hoover 
T.  Peters,  IB  Mich.  61:  Goad  v.  Johnson,  6  Heisk. 
MO;  Lukens  v.  Freiund,  27  Kan.  864;  Sinclair  v. 
Hathaway,  67  Mich.  60, 68  Am.  Bep.  827;  Byder  v. 
Neitge.  21  Minn.  70;  McNaugbton  v.  Joy,  1  W.  N.  a 
470:  Osgood  v.  Lewis,  2  Harr.  ft  G.  485, 18  AnL  Dec. 
817:  Jones  v.  Murray,  8  T.  B.  Mon.  88:  Moore  v.  Mc- 
Kinlay,  6  Cal.  471;  Getty  v.  Bountree,  2  Pinney,  878, 
t  Chasd.  28, 64  Am.  Dea  138;  Fairbank  Canning  Ca 
V.  Metager,  48  Hun,  71;  Copas  v.  Anglo- American 
Provision  Go.  78  Mich.  641;  Williams  v.  Slaughter, 
6  Wla.  847;  Humphreys  v.  Comline,  8  Blackf.  518. 

Such  purchases  being  usually  made  with  a  reli- 
snoe  upon  the  supposed  skill  of  the  seller.  French 
T.  Yining,  supra. 

Warranty  of  fltness^ls  implied  in  such  cases  from 
thepayoient  of  a  sound  prica  Van  Bracklin  v. 
fbnda  and  Hart  v.  Wright,  tupra. 

Where  there  was  some  evidence  that  the  defend- 
ant knew  the  animal  to  be  diseased  before  it  was 
dsughtered,  the  court  held  that  in  the  sale  of  pro- 
▼Wons  for  domestio  use,  the  vendor  was  bound  to 

WL.RA. 


know  that  they  were  sound  and  wholesome  at  bJs 
peril.   Van  Bracklin  v.  Fonda,  supra. 

Where  the  plaintiffs,  buyers  and  packers  of  pork 
for  shipment  for  market  for  food,  purchased  a  bog 
from  defendant  who  knew  the  same  to  be  boar 
meat  unfit  for  food,  that  it  was  intended  to  be  used 
for  food,  and  not  for  manufacture  into  grease  or 
tallow,  and  that  they  concealed  and  denied  the 
facta,  the  court  implied  a  warranty  of  fitness  for 
food.   Burch  v.  Spencer,  siq^ro. 

Where  a  heifer  waasold,  the  vendor  knowing  It  to 
be  for  immediate  consumption,  snd  having  knowl- 
edge or  reason  to  suspect  that  It  is  diseased  and  un- 
wholesome, the'  vendor  was  held  bouhd  to  make 
his  knowledge  known  even  chough  the  disease  was 
not  externally  visibia  Divine  v.  McCormick.  supra. 

In  Goad  v.  Johnson,  8  Heisk.  840,  the  court  held 
that  the  rule  making  the  seller  responsible  for  de- 
fects unknown,  applied  to  provisions  only  and  was 
founded  upon  statutory  enactment  and  not  upon 
any  implied  warranty. 

In  Sinclair  v.  Hathaway,  67  Mich.  80, 68  Am.  Bep. 
827,  where  a  baker  sold  bread  at  a  discount  to  a 
peddler,  for  sale,  not  as  a  wholesale  dealer  but  as  a 
mere  middleman  and  acttog^ss  his  agent  in  his  em- 
ploy, the  court  held  that  a  baker  impliedly  war- 
ranted the  wholesomenesB  of  his  bread. 

It  has,  however,  been  denied  that  anything  can 
be  inferred  from  the  sale  of  provisions,  which  may 
not  be  inferred  from  a  like  purpose  in  other  cases. 
Wright  V.  Hart,  18  Wend.  484;  Bmeraon  v.  Brigham. 
10  Mass.  197;  Wlnsor  v.  Lombard,  18  Pick.  67. 

Where  hams  were  purchased  from  a  wholesale 
dealer  and  manufacturer  without  an  opportunity 
of  inspection,  and  packed  by  a  process  unknown 
to  the  puTChaser,  there  was  held  to  be  an  implied 
warranty  of  their  fitness  for  food.  Copas  v.  Anglo- 
American  Provision  Co.  78  Mich.  641. 

But  where  the  question  arises  as  between  one 
dealer  and  another,  as  where  such  articles  are  sold 
as  mercbandlse  and  not  as  food  or  provisions,  the 
courts  have  held  that  there  is  not,  in  the  absence 
of  fraud,  any  such  implied  warranty  of  fitness* 
Howard  v.  Emerson,  110  Mass.  820;  Emerson  v. 
Brigham,  and  Wlnsor  v.  Lombard,  supra;  Hart  v. 
Wright,  17  Wend.  267;  Wright  v.  Hart,  18  Wend.  440; 
Moses.v.  Mead,  1  Denio,  STis,  48  Am.  Dec.  678;  Bum- 
by  V.  Bollitt,  16  Mees.  ft  W.644:  Glroux  v.  Stedman, 
146  Mass.  4B8;  Binscbler  v.  JeUffe,0  Daly,  460:  Gold- 
rich  V.  Byan,  8  E.  D.  Smith,  824;  Miller  v.  Scberder, 
2  N.  Y.  262;  Byder  v.  Neitge,  21  Minn.  70;  Mattoon 
V.  Bice,  102  Mass.  236;  Hyland  v.  Sherman,  %  E.  D. 
Smith,  234;  Goad  v.  Johnson,  6  Heisk.  840;  Jones  v. 
Murray,  8  T.  B.  Mon.  88;  Humphreys  v.  Comline,  8 
BUckf.  610;  Fairbank  Canning  Co.  v.  Metzger,  48 
Hun,7L 

So  in  Humphreys  v.  Comline,  lupro,  where  mo- 
lasses was  sold  in  barrels  as  merchandise,  the  court 
holdmg  that  an  Inspection  was  not  impracticable. 

And  where  a  farmer  killed  a  hog  and  sold  it  with 
a  knowledge  that  it  was  to  be  used  for  food,  the 
court  held  there  was  no  Implied  warranty  as  to  fit- 
ness for  human  food,  the  sale  not  being  made  by 
conunon  dealers  or  marketmen,  and  only  a  casual 
one  without  any  guilty  knowledge  of  the  defect. 
Giroux  V.  Scedman,  mxprcL 

In  Emerson  v.  Brigham,  10  Mass.  197,  a  case  of  a 
sale  of  barrels  of  unwholesome  beef,  purchased  by 
the  plaintiffs  from  the  defendants  and  shipped  by 
the  latter  to  a  certain  market  for  sale,  the  oourt 
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898,  the  decision  went  not  npon  the  jp^ound 
of  implied  warranty,  but  that  the  de^ndant 
covenanted  to  supply  all  the  seed  com  for  the 
7ear>  cultivation,   which  it  was  held  re- 

auired  him  to  furnish  food  seed  com,  and 
lere  was,  besides,  evidence  of  an  express 
warranty.    The  case  of  /Scott  ▼.  Benick,  1  B. 


Hon.  68,  86  Am.  Dec.  177,  in  which  it  was 
held  that  the  law  implies  no  warranty,  in  a 
sale  of  a  Durham  cow,  that  she  will  prove 
suitable  for  breeding  purposes,  althouicn  the 
price  paid  for  her  indicated  that  it  was  for 
that  purpose  she  was  bought ;  and  this  is  in 
accord  with  what  was  said  in  W/tits  t.  Stel" 


held  that  In  the  aboenoe  of  a  willful  false  affirma> 
tion  or  representation,  or  fraud  or  artlHoe.  an  ae- 
tlon  for  deceit  was  not  maintainable. 

Where  cattle  were  sold  at  market  by  a  droyer  to 
a' butcher,  no  implied  warrantj  was  raised  in  the 
absence  of  misrepresentatioD,  ooDcealment,  or 
yr*n'n'}f^ire  of  injury.  Goldrich  y.  Byan,  8  B.  D. 
eniitb«8SA. 

W  uere  nogs  were  sold  to  be  used  in  the  plaintffT's 
meat  market,  and  were  examined  by  him  and 
found  not  to  be  in  the  best  condition,  the  defend- 
ant stating,  however,  that  they  were  heal  thy  as  far 
as  he  knew,  there  being  no  perceptible  disease,  the 
court  held,  the  hogs  having  died  from  cholera  and 
become  worthless  by  disease  existing  at  the  time 
of  purchase,  that  in  the  absence  of  an  express 
warranty  there  was  no  implied  warranty  of  their 
fitness  for  slaughter.  Needbam  v.  Dial  (Tex.  Qv. 
A  pp.)  Sept.  20, 1806L 

In  such  cases  In  the  absence  of  fraud  or  misrep- 
resentation as  to  quality  or  an  express  warranty, 
there  is  no  implied  warranty  as  to  latent  defects  in 
the  absence  of  knowledge  (Rinscbler  v.  Jeliffe,  9 
Daly,  109),  where  the  buyer  made  all  the  examina- 
tion he  required. 

Yet  it  has  been  held  such  a  warranty  would  be 
implied  In  such  sales  whether  the  sale  was  by  a  re- 
tail dealer  or  any  other  person.  Hoover  v.  Peters, 
18  Mich.  iSL 

Where  hay  upon  which  white  lead  was  known  to 
have  been  spilt  was  sold  for  feeding  a  oow  wblch 
died  from  the  poison,  the  oourt  held  tlie  vendor  li- 
able for  the  loss,  placing  the  liability  upon  the 
^ound  of  deceit,  or  knowledge  of  the  bad  condi- 
tion of  tbe  article.  French  v.  V Ining,  102  Haas.  132, 
8  Am.  Bep.  440, 

But  in  Lukens  v.  Freiund,  87  Kan.  864,  the  court 
held  that  there  was  no  implied  warranty  in  the  case 
of  food  sold  for  the  express  purpose  of  feeding 
eattle. 

There  Is  an  Implied  warrant  upon  a  sale  of  drugs 
that  they  are  of  the  character  asked  for.  Jones  v. 
George,  80  Tex.  140, 4S  Aul  Uep.  080l 

lYooMofw  0/  tfte  9taU  eodM  and  stattitet. 

Under  section  1198  of  the  Olvil  Code  of  Alabama, 
there  is  an  implied  warranty  by  the  planter  of  cot- 
ton sent  to  a  factor  for  sale  with  such  factor  or  the 
purchaser  of  the  cotton  that  it  is  not  fraudulently 
packed. 

Under  section  1700  of  the  GivU  Code  of  California, 
one  who  sells  or  agrees  to  sell  an  article  of  his  own 
manufacture  thereby  warrants  it  to  be  free  from 
any  latent  defects,  not  disclosed  to  the  buyer,  aris- 
ing from  the  process  of  manufacture,  and  also  that 
neither  be  nor  his  agent  In  such  manufacture  has 
knowltigly  used  improper  materials  therein. 
Uoult  V.  Baldwin,  07  OaL  OlQl 

By  sect  ion  1770  of  the  same  Code,  a  manufacturer 
of  an  article  under  an  order  for  a  particular  pur- 
pose warrants  it  reasonably  flt  for  that  purpose. 
Ibid. 

Where  a  steel  rope  or  cable  was  to  be  manufaot- 
ured  for  the  operation  of  street  cars,  which  upon 
trial  failed  in  Its  purpose  and  was  returned,  the 
court  refused  an  action  by  the  plaintiff  for  the 
price  of  the  rope.  Uallidie  v.  Sutter  Street  B.  Co. 
68  OaL  87ft. 

But  it  has  been  held  that  firewood  Ja  not  within 

t3L.K.A. 


section  1770  of  such  Code.  Correio  v.  Iiynch,  65  OaL 
273. 

And  section  1771  of  the  same  Code  provides  an 
implied  warranty  in  case  of  the  sale  of  merchandise 
inaccessible  to  the  examination  of  the  buyer. 
Moore  v.  McKlnlay,  6  OaL  471,  a  ease  of  sale  of 
goods  at  sea. 

And  under  section  1775  of  the  same  Code  there  is 
a  warrant  of  soundness  and  wholesomeness  In  the 
sale  of  provisions  for  domestlo  use,  and  actual  con- 
sumption. 

By  section  1006  of  the  Civil  Code  of  Dakota,  in  the 
case  of  merchandise  not  in  existence  there  was  a 
warranty  of  soundness  and  merchantable  quality 
at  the  place  of  production  contemplated  by  the 
parties,  and  as  nearly  so  at  the  place  of  delivery  as 
can  be  secured  by  reasonable  care. 

bection  1009  of  the  same  Code  implies  warranties 
against  latent  defects  in  the  case  of  a  sale  of  an  ar- 
ticle of  one*s  own  manufacture,  not  disclosed,  aris- 
ing from  process  of  manufacture,  and  that  neither 
he  nor  his  agent  has  used  improper  materiaL 

And  by  virtue  of  section  1010,  a  manufacturer  of 
an  article  for  a  particular  purpose  warrants  It  rea- 
sonably fit  for  that  purpose.  Sycamore  Marsh 
Harvester  Co.  v.  Sturm  (Neb.)  Aug.  80, 1882. 

So  by  section  1011  of  the  same  Code  the  seller  of 
merchandise  inacceesible  to  the  examination  of  the 
buyer,  warrants  it  sound  and  merchantable. 

Under  section  1016  of  such  CivO  Code  the  seller 
of  provisions  for  domestic  use  warrants  to  the  pur- 
chaser for  actual  consumption,  and  not  to  the  pur- 
chaser for  sale,  that  they  are  sound  and  wholesome. 

Under  section  8651  of  the  Code  of  Georgia,  ed. 
1882,  p.  666,  there  is  an  implied  warranty  that  the 
article  is  merchantable,  and  reasonably  suited  to 
the  use  intended,  and  further,  against  latent  de- 
fects undisclosed. 

The  seller  warrants  that  the  article  is  merchant- 
able and  reasonably  flt  for  the  use  intended,  and 
that  he  knows  of  no  latent  defects.  WUliama  v. 
Wylly,  45  Ga.  580:  Code,  6  8609. 

Under  sections  2706,  8421,  of  the  Georgia  Code,  » 
partial  apportionment  must  be  nu&de  upon  a  fail- 
ure of  consideration,  and  pleaded  by  way  of  d»> 
f ense  to  a  latent  defect.   IMd. 

Under  the  code  of  this  state  it  has  been  held  that 
in  the  sale  of  a  fertihzer  there  is  an  implied  wa^ 
ranty  of  its  reasonable  fitness  for  the  purposes  in- 
tended where  sold  at  market  value  of  the  sort  con- 
tracted for.  Badcllff  v.  Gunby,  46  Ga.  464;  Sims  v. 
Howell,  48  Cki.  620;  Gammell  v.  Gunby,  58  Ga.  OOi; 
Wilcox  V.  Cunningham,  64  Ga.  490. 

There  is  an  implied  warranty  that  it  la  manure, 
and  will  increase  the'quality  of  the  land.  Wilcox 
v.  Hall,  58  Gki.  686. 

And  the  fact  that  a  declaration  that  **thia  ferti- 
liser is  sold  under  the  inspection  and  analysis  of 
Dr.  A.  Means,  inspector  at  Savannah,  and  the  de- 
partment of  agriculture  at  Atlanta,**  has  been  held 
not  to  affect  the  implied  warranty  of  quality. 
Austin  V.  Cox,  60  Ga.  680.  To  the  same  eC^ct  Wil- 
cox y.  Owens,  64  Ga.  601;  Allen  v.  Young,  68  Ga. 
617. 

The  fitness  of  snefa  article  is  not  proved  oonclo- 
slvely  by  evidence  that  the  manulacturera  made 
an  article  containing  fertilising  Inffredienta.  fiima 
v«  BoweU,  supra. 

The  fact  that  the  manufaoturers  of  a  fertiliaer 
make  an  article  containing  auoh  ingrbdients  it  noi 


im. 
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loh,  74  Wis.  485,  489,  on  the  subject  of  im- 
plied warranty  in  a  similar  case.  Bariies  ▼. 
Bum$,  81  Wis.  285.  If  the  plaintiff  desired 
to  guard  against  loss  from  the  contingency 
which  occurred,  he  should  have  exacted  an 
express  warranty  as  a  condition  of  his  pur- 


chase. Where,  as  in  this  case,  both  partlet 
were  alike  destitute  of  knowledge  or  the 
means  of  forming  an  intelligent  judgment 
whether  the  bull  would  be  able  or  not  to 
generate  his  kind,  and  there  was  no  misrep- 
resentation or  fraud,  and  no  express  warranty. 


oondustTe  proof  of  its  fltness  for  the  use  intended* 
iMd. 

There  ls«  'however,  no'wamnty  that  such  fertll- 
iaer  is  suited  to  the  land  nor  against  the  seasons. 
Wlioox  ▼.  Hall,  68  Qa.  eaS. 

Where  patent  defects  in  the  maohlne  were 
poioted  out«  the  statement  of  the  seller  that  they 
can  be  repaired  implies  a  warranty  under  the  Code, 
aecUon  2661,  that  after  such  repidzs  are  made  the 
machine  will  be  reasonably  lit  for  the  purposes  for 
wiiich  intended.    Ooohran  r.  Jones,  86  Qa.  978. 

B^  section  8S4B  of  the  Bevised  Statutes  of  Idaho, 
one  makingr  a  business  of  seUintr  provisions  for 
domestlo  use  warrants  them  sound  and  whole- 
•ome. 

£fi0Hsh  doctrine. 

A  term  Is  Implied  in  every  cootraot  to  furnish  I 
manofaotured  goods,  that  they  shall  be  merchant- 1 
able.  Laing"  v.  Fidgeon,  6  Taunt.  106, 4  Campb.  ISO;/ 
Morgan  v.  Gath,  8  Hurlst  ft  C.  748.  ' 

In  Jones  v.  Just,  L.  B.  8  Q.  B.  197,  the  court  held 
that  where  a  manufacturer  or  a  dealer  contracts  to 
lapply  an  article  which  he  manufactures  or  pro- 
daces,  or  in  which  he  deals,  to  be  applied  to  a  par* 
Ucular  purpoee,  so  that  the  buyer  necessarily  trusts 
to  the  Judgment  or  skill  of  the  manufacturer  or 
dealer,  there  is  in  that  case  an  implied  term  of 
warranty  that  it  shall  be  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  applied. 

In  such  a  case  the  buyer  trusts  to  the  manufact- 
urer or  dealer  and  relies  upon  his  Judgment  and 
not  upon  hia  own.   Jones  v.  Just,  miprci. 

Where  the  defendant,  a  manufacturer,  supplied 
copper  sheathing  for  the  plaintUf^s  vessel  which 
tnmed  out  to  be  defective  in  a  short  time  after 
Qse,  and  the  Jury  found  that  there  was  some  m- 
trinsic  defect  in  the  value  of  the  copper,  the  court 
held  tbat  as  the  defendant  manufactured  the  cop- 
per and  knew  the  purposes  for  which  it  was  sup- 
plied, there  was  an  Implied  warranty  of  fitness. 
Jones  V.  Bright,  8  Moore  ft  P.  166, 6  Bing.  688. 

If  the  purchaser  relies  upon  the  Judgment  of  the 
seller,  and  Informs  him  of  the  use  to  which  the 
srtide  is  to  be  applied,  the  transaction  carries  with 
ft  an  implied  warranty  that  the  thing  fumislied 
ihall  he  fit  and  proper  for  the  purpose  for  which  it 
vas  designed.  Brown  ▼.  Bdgington,  8  Mann,  ft 
6.279. 

If  an  order  Is  given  for  the  manufacture  or  sop- 
ply  of  an  article  to  answer  a  requhred  purpoee,  the 
porpose  and  not  the  spedflo  article  being  the 
<w»ntial  matter,  the  seller  is  bound  to  supply  an 
article  reasonably  fit  for  the  purpoee  and  impliedly 
warrants  its  fitness.  Olivant  v.  Bayley,  6  Q.  B.  288, 
lDav.ftM.878. 

In  the  case  of  a  sale  of  goods  by  a  manufacturer 
th<ireof  not  otherwise  a  dealer  m  them,  there  is.  in 
the  absence  of  usage  In  the  particular  trade  or  as 
regards  the  particular  goods  to  supply  those  of 
other  makers,  an  implied  warranty  that  they  are 
the  nanufaeturer^s  own  make.  Johnson  v.  Bayl- 
ton,UB.7Q.B.I>iv.4K. 

Where  the  vendor  undertook  that  oopper  sheath- 
ing should  be  sound,  good,  substantial,  and  serv- 
iceable copper,  and  there  was  no  proof  of  a  war- 
ranty tnoh  as  declared  upon,  the  court  held  that 
there  was  no  implied  warranty  against  latent 
defects,  alttooagh  sold  as  **  oopper  sheatfalnff.** 
Qrar  V.  Cor,  6  Dowt  ft  R.  800, 8  Oowl.  ft  B.  280. 

Where  the  written  instrument  containing  the 

terms  of  the  sale  by  the  builder  of  a  barge  was 
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sUent  as  to  any  warranty,  the  oourt  implied  a  war- 
ranty of  fitness  for  the  purposes  for  which  he 
knew  it  to  be  purchased.  Shepherd  ▼.  Pybus,  i 
Scott,  N.  R.4BA.  S^fann.  ft  0. 68. 

Where  a  crane  rope  was  ordered  by  a  wine  mexw 
chant  from  a  dealer  who  held  himself  out  as  tbe 
manufacturer  of  ropes,  and  who  upon  being  told 
of  the  purposes  for  which  it  was  required  stated 
that  one  would  have  to  be  made  specially,  the  court 
hdd  there  was  an  implied  warrant  of  fitness  even 
though  the  rope  was  not  manufactured  by  such 
dealer  but  made  by  another  under  his  orderSb 
Brown  v.  Bdgington*  8  Mann,  ft  G.  879,  8  Scott,  N. 
B.486. 

Where  a  safe  was  bought  of  the  manufacturer, 
under  an  alleged  warranty  that  it  was  etronir 
enough  to  resist  all  attempts  that  might  be  nude 
to  force  it  open,  it  being  broken  open  easily  more 
than  six  years  after  the  sale  and  delivery,  the  court 
held  there  was  an  absolute  warranty  of  security  at 
all  times,  and  was  so  extensive  that  it  was  cogent 
evidence  alone  of  express  warranty  to  that  extent, 
and  was  not  sustained  by  proof  of  mere  repre- 
sentations that  the  safe  would  resist  burglars. 
Walker  v.  Milner,  i  Foet.  ft  F.  746. 

Where  the  contract  was  to  take  a  certain  steam 
tug  towing  saiUng  barges  a  certam  distance  in  a 
given  time,  and  the  engines  of  the  tug  proved  de- 
fective, of  which  fact  neither  party  had  notice,  and 
delay  was  occasioned  thereby  and  caused  loss  of 
profit  to  the  hirer,  the  oourt  held  that  the  contract 
being  for  a  specific  vessel,  there  was  no  implied 
warranty  of  reasonable  efficiency,  and  that  the 
plaintiir  was  without  remedy  the  engines  notbeinff 
shown  to  be  in  a  worse  oondition  at  the  dme  posses 
ston  was  taken  than  when  the  oontract  was  made. 
Bobertson  v.  Amazon  Tug  ft  Lighterage  Go.  L.  B. 
7  Q.  B.  0iv.  566,61  L.  J.  Q.  B.  68. 

From  this  decision  Bramwell,  L.  J.,  dissented* 
holding  that  there  was  an  Implied  undertaking  that 
the  engines  were  not  defective.    Ibid» 

Where  refuse  oil  was  sold  to  graxlers  without  de- 
scription or  knowledge  that  it  was  to  be  used  for 
feeding  cattle,  the  court  held  there  was  no  implied 
warranty  of  fitness.  Jackson  v.  Harrison,  8  Fost. 
ftF.788. 

Where  port  wine  was  sold  without  sample,  as  fit 
to  be  laid  down,  and  shipped  and  delivered  as 
**superior  old  port,"  but  proved  sour  owtog  to  a 
deficiency  of  spirit  in  bottling,  Kelly,  0.  Bm  held 
that  there  was  a  warranty  of  fitness,  and  Martin 
PIgott  and  Gleasby,  BB.,  that  there  was  evidence 
thereof.   Osborne  v.  Hart,  28  L.  T.  N.  8. 861. 

In  this  last  case,  however,  Martin,  B.,  held  that 
the  maxim  ecmeat  emptor  applied,  the  sale  being  of 
specific  goods  which  might  have  been  examined. 
Ibid. 

In  Bigge  V.  Parkinson,  7  Hurlst  ft  N.  966,  the 
oourt  held  that  an  express  warranty  that  troop 
stores  would  **pass  survey  of  the  Bast  India  Com- 
pany^S  officers**  did  not  do  away  with  the  impUed 
warranty  of  the  fitness  of  the  stores  for  the  In- 
tended purpose. 

Where  an  article  Is  sold  at  the  market  price  for 
a  particular  purpoee,  and  turns  out  to  be  defect- 
ive, there  is  an  implied  warranty  of  fitness.  Gray 
y.  Cox,  6  DowL  ft  B.  800, 8  DowL  ft  B.880. 

In  the  sale  of  an  article  for  a  spedfio  purpose 
there  is  a  warranty  that  it  is  reasonably  fit  for  the 
purpose  even  as  to  latent  defects.  BandaU  v.  New- 
son,  L.  B.  8  Q.  B.  Div.  108. 

On  a  sale  of  food  there  is  an  Implied  wanaaty  of 
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purpose.    The   plaintiff 
suited. 


was  rightly  non- 


we  think  no  warranty  can  be  implied  in  that 
respect  merely  because  a  full  price  was  paid 
for  a  bull  for  breeding  purposes,  and  the 
seller  knew  he  was  being  purchased  for  that       Thejtidgment  of  the  Circuit  Court  is  affirmed. 


fltoess.  Beer  v.  Walker,  46  L.  J.  C  P.  677,  where 
rabbits  were  bouf^ht  to  be  shipped  to  the  purchaser 
which  on  arrival  were  found  to  be  putrid,  the 
court  boldloflr  that  there  was  an  implied  warranty 
that  the  rabbits  should  be  in  a  merchantable  oon- 
dition  and  fit  for  consumption  within  a  reasonable 
time  af ter'reachlngr  the  purchasers,  in  the  abaenoe 
of  anything  exceptional  in  the  transit. 

Where  meat  sold  in  a  public  market  was  found 
to  be  unfit  for  human  food,  of  which  fact  the  sales- 
man had  no  means  of  knowledge  or  reason  to  sus- 
pect, the  court  held  that  there  was  no  implied  war^ 
ranty  though  the  market  was  within  the  oity  of 
London.    Bmmerton  v.  Mathews,  7  Hurlst.  ft  N. 


Where  there  IS  no  discoverable  defect  in  meat 
detectable  by  ordinary  inspection,  and  the  meat  is 
found  unfit  for  food,  there  is  no  implied  warranty 
In  the  case  of  the  salesman  who  sells  it  to  a  pur- 


chaser who  selects  the  same.  Smith  v.  Baker,  40 
L.  T.  N.  8. 261. 

Where  there  was  a  contract  to  purchase  all  the 
liquor  consumed  upon  certain  premises  from  one 
party  the  law  implied  a  warranty  on  the  part  of 
the  seller  that  it  should  be  fit  to  drink.  Clarke  T« 
BtandifTe,  7  Bxoh.  489. 

It  has  been  held  that  an  vlotuaters.  brewers,  and 
other  common  dealers  in  victuals  selling  provis- 
ions in  their  trade  impliedly  warrant  the  whole- 
somenesB  thereof,  and  are  Uable  for  unsoundness, 
fiumby  Y.  BoUltt,  16  Mees.  ft  W.  644. 

Aliter,  in  the  case  of  a  sale  by  aprivate  party  not 
f  ollowinir  such  trade.    Ibid. 

Where  articles  are  sold  for  resale  as  eatable  or 
drinkable,  there  is  no  implied  warranty,  and  the 
purchaser  cannot  recover  against  the  seller.  Her- 
man V.  Bennettk  1  ITost.  ft  F.  460i  B»  W. 
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1.  A  ilremaA  who  i^oes  into  or  upon  a 
buminjp  bnlldinf^  for  the  purpoise  of 
eztlnffuishlnfl^  the  fire  acts  under  a  license 
given  by  the  law,  and  not  by  invitation  of  the 
owner,  so  as  to  bring  himself  within  the  rule  as 
to  the  owner*8  duty  to  have  the  building  safe  for 
those  whom  he  invites  there. 

8.  Keeping  a  Iwillding  in  a  popnloiM 
citj"  safe  for  firemen  is  not  a  duty  of  the 
owner  at  common  law,  independent  .of  any  stat- 
nte  or  ordinance. 

9*  An  ordinance  requiring  the  owner 
of  a  dangerooB  <»r  inseenre  wall  or 
Iwilldtng  to.  make  it  safe  within  twelve 
hours  after  notice,  does  not  apply  to  a  building 
which  is  safe  for  the  purpose  of  commerce  and 
trade,  but  falls  by  reason  of  the  large  quantities 
of  water  thrown  into  and  upon  it  in  extinguish- 
ing  a  fire,  while  it  was  stored  with  stationery  by 
a  tenant,  thus  putting  it  to  aa  extraordinary 
•train. 

(October  20, 1808.) 

APPEAL  b^  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
in  death,  and  alleged  to  have  been  caused  by 
defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ifesgrs.  Henry  N.  Spaan  and  William 
A*  Ketcham,  for  appellant: 

"Every  man  is  required  to  so  use  his  own 
that  he  shall  not  injure  another." 


Negligence  is  the  omission  to  do  sometliing 
which  a  reasonable  man  ^ided  by  those  con- 
siderations which  ordinarily  regulate  the  con- 
duct of  human  affairs  would  do,  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do. 

5  Wait,  Act.  &  Del  §  2,  p.  968. 

Ordinarily  a  man  may  use  his  own  as  he 
pleases ;  but  when  he  unlawfully  works  an 
injury  his  neighbors  have  the  right  to  redress. 

The  cases  in  which  actions  have  been  sought 
to  be  maintained  for  violation  of  this  rule  are 
various,  viz.: 

a.  The  most  common  are  those  where  inju- 
ries have  been  inflicted  upon  passers-by  upon  a 
public  highway,  for  those  are  the  instances  in 
which  injuries  are  most  frequently  sustained. 

b.  The  next  in  order  are  probably  those 
where  property  or  property  rights  in  the  vicin- 
ity are  invaded  or  injured,  and  those  cases 
usually  come  under  the  head  of  nuisances. 

c.  •  Are  the  instances  where  persons  have 
gone  upon  another's  premises  by  his  invitation, 
express  or  implied,  for  the  mutual  benefit  of 
both  parties. 

d.  Those  cases  where  persons  have  ^neupon 
another's  premises  simply  by  permission,  ex- 
press or  implied,  without  any  invitation,  and 
solely  for  their  own  accommodation,  benefit, 
or  convenience. 

These  several  instances  are  of  parties  who, 
at  the  time  of  the  injury,  are  at  the  place  at 
which  they  are  injured :  (1)  as  a  matter  of 
right ;  (2)  not  as  a  matter  of  right,  but  as  mere 
licensees;  (8)  wrongfully. 

Decedent  was  on  the  building  as  a  matter  of 
right ;  he  was  a  part  of  the  police  power  of 
the  city  of  Indianapolis  in  the  employ  of  a 
particular  sub-division  of  the  state  represented 
by  the  city  of  Indianapolis  and  in  the  capacity 


NOTSL— The  above  case  seems  to  be  one  of  first 
hnpresslon  on  the  common-law  liability  of  owners 
of  buildings  to  keep  tbem  safe  for  firemen  who 
enter  in  the  exercise  of  their  duties  for  the  purpose 
of  eztingulahinff  fire.   This  is^  based  on  the  doo- 

22  L.  R.  A. 


trine  tbat  firemen  enter  under  an  implied  Uoense, 
and  not  under  an  implied  invitation,  and  while  the 
distinction  g-iven  by  the  law  is  a  flna  one,  the  differ- 
enoe  in  the  result  is  very  great.  


See  also  27  L.  R.  A.  512. 
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«f  a  fireman.  Ai  such  be  owed  a  triple  duty  : 
<1)  to  the  public  to  subdue  and  prevent  the 
spread  of  fire  to  adjacent  property  to  tUe  ^n- 
end  injury  of  the  citizens  of  the  dty ;  (2)  to 
attempt  to  extinguish,  for  the  protection  and 
benefit  of  the  defendant,  the  fire  which  was 
then  raging  in  his  building,  and  which  threat- 
ened the  entire  destruction  of  the  improvements 
•on  his  ground  ;  (8)  to  perform  the  same  ofQce 
ia  the  interest  and  for  the  benefit  of  the  tenant, 
the  Bowen-Merrill  Company,  as  to  the  stock 
of  goods  which  it  then  had  on  the  premises 
owned  by  the  defendant. 

WiCa  reference  to  the  Bowen-Merrill  Com- 
pany, he  was  there  exclusively  for  its  benefit, 
-and  impliedly  at  its  invitation.  Considered 
with  reference  to  his  doty  to  the  public,  he  was 
there,  first,  as  a  matter  of  right*  and  second, 
as  a  matter  of  duty. 

From  the  standpoint  of  the  property  holder 
whose  property  is  being  destroyed  by  the  rav- 
ages of  fire,  the  fireman  comes  there  for  the 
particular  benefit  of  the  particular  property 
Aolder. 

The  ilxeman  owed  to  him  personally  as  the 
o^ner  of  the  property  the  duty  of  being  at 
auch  point,  either  on,  in,  or  about  the  building 
as  in  his  judgment  or  because  of  the  command 
of  bis  superior  officer,  was  most  conducive  to 
a  successful  effort  to  subdue  and  extinguish 
the  fire. 
He  was  there  as  a  matter  of  right. 
Ltiddinffton  v.  MiUer,  4  Jones  &  8. 1;  Myen 
T.  Malcolm,  6  Hill,  293,  41  Am.  Dec.  744; 
Jtyftn  V.  Thomson,  6  Jones  &  8. 188;  Parker  v. 
Barnard,  185  Mass.  116,  46  Am.  Hep.  450; 
Ltaroyd  v.  Godfrey,  188  Mass.  816. 

Being  there  as  a  matter  of  right,  there  was 
owing  to  him  the  duty  that  the  places  at  which 
be  was,  should  be  ordinarily  and  reasonably 
aafe  so  far  as  an  ordinarily  reasonable  anci 
pnident  man  could  make  and  keep  them  so, 
•except  and  except  only  as  to  those  dangers 
which  he  was  conclusively  presumed  to  have 
accepted  by  engaging  In  the  particularly  dan- 
^rous  employment  in  which  he  was  occupied. 
Ijafayeite  v.  AUen,  81  Ind.  166;  Turner  y. 
Indianapolis,  96  Ind.  51. 

The  property  holder  owes  a  dutj  to  third 
fnrties  who  come  upon  his  premises  not  as 
trespassers,  or  as  mere  licensees,  but  as  a  mat- 
ter of  right  and  duty. 

Walsh  y.  Mead,  b  Hun,  887;  Church  of  the 
Ascension  y.  Buekhart,  8  Hill,  198;  Whafen  v. 
Oloucester,  4  Hun,  24;  Vineett  v.  Cook,  Id.  818; 
White  V.  Phillips,  15  0.  B.  N.  8.  246;  Todd  v. 
Flight,  9  C.  B.  N.  8.  877;  Myers  v.  Malcolm, 
supra;  Carleton  v.  Franconia  Iron  dk  Steel  Co, 
^  Mass.  216;  MvUen  v.  St.  John,  57  N.  T. 
Wl,  15  Am.  Rep.  580;  I/imparter  v.  Walldaum, 
45  lU.  444,  92  Am.  Dec.  225;  Hydraulic  Works 
Co.  V.  Orr,  83  Pa.  882;  Sehillingy.  Abernethy, 
112  Pa.  487,  66  Am.  Rep.  820;  Vurant  v.  PaU 
auT,  29  N.  J.  L.  544 ;  Shij^  y.  Fifty  Asso- 
-eiatee,  101  Mass.  251,  8  Am.  Rep.  846;  Donald- 
a0ny.  Wilson,  60  Mich.  86;  Bouse  y.  Metcalf, 
27  Conn.  681 ;  Oodley  y.  Hagerty,  20  Pa.  887, 
4»  Am.  Dec.  781;  Zartwv.  Farren  Hotel  Co. 
116  Mass.  67;  Knaves  v.  Bma,  107  Pa.  85; 
WiUy  V.  Muliedy,  78  N.  T.  310,  84  Am.  Rep. 
t86;  Bennett  y.  LouieviOe  &  N.  R.  Co.  102  U. 
«.  577,  26  L.  ed.  285;  Qagg  v.  Vetter,  41  Ind. 
^  18  Am.  Rep.  822;  BAvaig  y.  Jordan,  58 
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Ind.  21,  21  Am.  Rep.  189;  Parker  y.  Maoon^ 
89  Ga.  725,  99  Am.  Dec.  486;  VaU  v.  Bliee,  50 
Barb.  858;  Conklm  v.  Phanix  MiOe  of  Beneea 
Falls,  62  Barb.  299;  Aekart  v.  Lansing,  48 
How.  Pr.  874;  Wallace  y.  Lent,  29  How.  Pr. 
289;  Jennings  y.  Van  ScJiaiek,  18  Daly,  488; 
Staub  y.  Soderer,  58  Mo.  88;  Omngs  y.  Jonet^ 
9  Md.  108;  EimmeU  v.  Burfeind.  2  Daly,  165; 
Murray  y.  MeShane,  52  Md.  217,  86  Am.  Rep. 
867:  Indermaur  v.  Dames,  L.  R.  2  C.  P.  811; 
Ekikin  v.  Broten,  1  E.  D.  8mith,  86. 

Proximate  cause  is  that  cause  which  alone 
or  in  connection  with  other  agencies  ordinarOy 
and  reasonably  to  be  expected  produces  the 
result  complained  of. 

Proximate  cause  would  seem  to  be  more  a 
question  of  fact  than  of  law  to  be  decided  in 
each  individual  case  as  it  may  arise,  upon 
which  the  law  is  to  be  laid  down  by  the  court 
but  the  application  should  be  made  by  the 
jury. 

Vineett  y.  Oook  and  Myers  v.  Malcolm,  «u- 
pra;  Page  v.  Buckspori,  64  Me.  51,  18  Am. 
Rep.  289;  Lane  v.  Atlantic  Works,  111  Mass. 
186;  Pittsburgh  y.  Orier,  22  Pa.  54. 60  Am.  Dec 
65;  Hill  v.  Wineor,  118  Mass.  251:  Fastens  v. 
Adams,  49  Cal.  87;  Baltimore  A  P.  R.  Co.  v. 
Reaney,  42  Md.  117;  McCahiU  y.  Kipp,  2  E. 
D.  Smith,  418;  Maddox  v.  Cunningluxm,  68 
Ga.  421,  45  Am.  Rep.  500;  Tarry  v.  Ashlon, 
L.  R.  1  Q.  B.  Div.  814. 

An  ordinarily  reasonable  and  prudent  roan 
would  regard  the  danger  of  fire  in  a  building 
that  he  was  erecting  as  so  liable  (o  happen  aa 
that  he  should  take  it  into  consideration. 

The  fact  that  the  defendant  took  out  a  fire 
insurance  policy  was  the  highest  possible  dec- 
laration that  he  recognized  and  conceded  the 
possibility  of  fire;  in  the  coming  of  fire  he  was 
bound  to  know  that  if  the  fire  should  attain  a 
sufficient  headway,  a  suflcient  amount  of 
water  would  be  thrown  upon  his  feeble  build- 
ing to  endanger  the  life  of  any  one  in  the  vicin- 
ity of  the  fire  and  he  should  have  made  as 
careful  provision  for  others  as  he  did  for  him- 
self, and  failing  to  do  so,  ought  not  to  be 
heard  to  insist  that  it  was  so  remote  and  im- 
possible as  that  it  could  not  be  regarded  as  a 
proximate  cause  of  the  iujury. 

The  ordinance  duly  passed  by  a  municipality 
is  as  to  the  property  within  the  jurisdiction  of 
the  municipality  and  the  residents  of  that  city 
as  binding  and  conclusive  as  would  be  a  gen- 
eral law  of  the  state  enacted  by  the  General 
Assembly. 

The  erecting  and  maintaining  of  the  building 
upon  which  the  injury  was  occasioned  in  the 
manner  in  which  it  was  shown  to  have  been 
erected  and  maintained  was  a  direct  positive 
violation  of  the  law,  and  whatever  might  be 
the  ruling  in  the  absence  of  any  such  enact- 
ment where  a  law,  whether  statute  or  ordi- 
nance, requires  a  certain  thing  to  be  done 
which  has  been  omitted,  and  an  injury  is  oc- 
casioned thereby,  this  constitutes  actionable 
negligence  for  which  the  party  injured  may 
recover. 

Willy  y.  MvUedy,  78  N.  Y.  810.  84  Am. 
Rep.  686;  Sisk  v.  Crump,  112  Ind.  507:  i/is- 
sissineufa  Min.  Co.  v.  Patton,  129  Ind.  472. 

Messrs,  Duncan  A  Smith  and  Howlajkd 
A  Howe*  for  defendant: 

If  the  facts  alleged  are  such  as  imply  an  i»> 
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TitatloB  or  impose  a  duty,  that  is  sufDcient 
without  more;  if  the  facts  alleged  do  uot  imply 
an  invitatioD  or  impose  a  duty,  the  mere  fact 
that  it  is  allefced  that  such  iDYitation  was  ex- 
tended or  such  duty  existed  adds  nothing 
whatever  to  the  force  of  the  pleading. 

Gibson  y.  Leonard,  87  111.  App.  844;  Sey- 
mour ▼.  MadcUw,  16  Q.  B.  826;  White  y.  Phil^ 
Ups,  16  0.  B.  N.  S.  245. 

We  must  first  ascertain  what  duty  the  de- 
fendant in  the  action  owed  to  the  injured 
party,  for  where  there  is  no  duty,  or,  if  one, 
it  has  heen  performed,  there  can  he  no  negli- 
gence, nor  any  liahility. 

Purcea  y.  English,  86  Ind.  84. 44  Am.  Rep. 
255;  MeAlpin  y.  J\fU>eU,  70  N.  T.  126,  26  Am. 
Bep.  555. 

1.  The  appellee  was  not  guilty  of  any  ac- 
tionable breach  of  duty  to  the  decedent,  im- 
posed by  statute  or  by  municipal  ordinance. 

It  is  not  claimed  that  appellee  yiolated  any 
statute,  but  It  is  claimed  that  he  was  guilty  of 
neglect  of  a  duty  imposed  upon  him  by  the 
ordinance  referred  to. 

The  ordinance  is  of  an  entirety  different 
character  from  those  construed  in  each  of  the 
cases  cited  by  appellant.  The  duty  here  is 
not  a  certain  specific  duty  like  the  erection  of 
railings  around  an  opening,  the  construction  of 
trap  doors  or  fire  escapes. 

The  city,  by  this  ordinance,  has  conferred 
upon  the  chief  fire  engineer  the  duty  of  deter- 
mininj^  whether  walls  are  unsafe  or  not,  and 
of  notifying  the  owner  of  the  repairs  to  be 
made,  specifying  the  object  of  such  repairs 
with  reasonable  certainty.  And  it  is  expressly 
said  that  the  duty  of  the  owner  is  to  act  upon 
receiymg  such  notice. 

2.  Whether  appellee  be  regarded  as  owner 
or  occupant,  ana  whether  or  not  he  be  deemed 
to  haye  "  invited"  the  decedent  to  enter  the 
building  In  question,  he  was  not  guilty  of  any 
actionaole  breach  of  duty  to  such  decedent. 

What  is  negligence?  It  is  a  relative  term 
signifying  the  absence  of  due  care. 

What  care  is  it  the  duty  of  one  to  use  in  re- 
apect  to  another?  It  is  such  care  as  an  ordi- 
narily reasonable  and  prudent  man,  under  the 
circumstances  of  the  particular  case,  as  they 
existed  at  the  time  to  which  the  inquiry  re- 
lates, would  be  expected  to  use  to  avoid  the 
dangers,  if  any,  to  be  reasonably  apprehended. 

what  dangers  should  an  ordinarily  reason- 
able and  prudent  man  be  supposed  to  appre- 
hend? They  are  such  only  as  such  a  man 
ought  reasonably  to  expect  to  be,  not  merely 
the  possible,  but  the  natural  and  probable,  re- 
sults of  the  act  or  omission  charged  as  negli- 
gence. 

What  results  ought  an  ordinarily  reasonable 
and  prudent  man  to  expect  as  the  natural  and 
probable  results  of  any  particular  act  or  omis- 
sion? Those  which,  according  to  the  common 
experience  of  mankind,  and,  in  the  ordinary 
course  of  events,  are  the  natural  and  usual  con- 
sequences of  similar  acts  and  omissions. 

Follock,  Torts,  Negligence,  ♦852. 

The  conduct  of  the  individual  charged  with 
negligence  must  be  determined,  not  in  the 
light  of  subsequent  events,  but  in  the  light  of 
the  circumstances  as  they  existed  at  the  time 
of  the  act  or  omission  charged  as  negligence. 
To  hold  otherwise  would  be,  as  declared  by 
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an  eminent  Judge,  "  to  say  that  whenever  the 
world  grows  wiser  it  convicts  those  that  came 
before  of  negligence." 

Carstairs  v.  Taylor,  L.  R  6  Exch.  217;  TWfw 
Haute  <ft  i.  R,  Co.  v.  Clem,  7  L.  R.  A.  588, 12» 
Ind.  15;  Wabaah,  81.  L,  d  P.  B.  Co.  v.  Locke, 
112  Ind.  404. 

Men  must  r^ulate,  and  we  must  judge» 
their  conduct,  not  by  speculations  as  to  what 
may  possibly  happen,  but  by  consrdering 
what  may  naturally  and  reasonably  be  ex- 
pected ta  occur. 

Pollock,  Torte,  •Se;  Pearson  v.  Coz,  L.  R.  S 
C.  P.  Div.  869;  Central  Branch  U.  P.  R.  Co.  ▼. 
Henigh,2&l^n.  347, 83  Am.  Rep.  167;  Ring  y. 
Cohoes,  77  N.  T.  88,  88  Am.  Rep.  574. 

The  duty  of  the  owner  of  property  to  a  vis- 
itor or  guest  is  the  same  as  that  of  a  master  to  % 
servant. 

BouthcoU  v.  Stanley,  1  Hurlst  A  N,  247. 

The  duty  of  a  master  to  his  servant  is  that 
he  shall  use  ordinary  care  to  provide  a  reason- 
ably safe  place  in  which  the  servant  shall  ex- 
ercise his  employment,  and  to  provide  him 
with  machinery  and  appliances  reasonably  cal- 
culated and  fitted  to  perform  the  work  for 
which  they  are  designated. 

J^ogren  v.  Hall,  58  Mich.  274;  Hutchinson  t. 
Boston  Qas  Light  Co.  122  Mass.  219;  myihe  y« 
Birmingham  Water  Works  Co.  11  Exch.  781. 

Not  only  is  a  man  not  negligent  in  not  an- 
ticipating and  providing  against  events  extra- 
ordinary in  and  of  themselves;  but  further,  ha 
is  not  negligent  in  not  foreseeing  and  providin|p 
against  an  unusual  and  extraordinary  combi- 
nation and  collocation  of  circumstances,  no 
one  of  which  is  in  and  of  itself  uncommon, 
the  combination  of  them  alone  being  out  of 
the  ordinary. 

Cleveland  T.  New  Jersey  S.  B.  Co.  68  N.  T. 
806,  89  N.  Y.  627,  125  N.  Y.  299;  Dougan  ▼. 
Champlain  Transp.Co.  56  N.  Y.  1;  Lf^ftusT^ 
Union  Ferry  Co.  84  N.  Y.  455,  88  Am.  Rep. 
533;  lAifflin  v.  Buffalo  <fc  8.  W.  R.  Co.  106  N. 
Y.  186, 60  Am.  Rep.  483;  Egan  v.  Berkshire 
Apartment  Asso.  81  N.  Y.  8.  R  545;  Durham 
V.  Musselman,  2  Blackf.  96,  18  Am.  Dee. 
188. 

.Appellee  was  not  guilty  of  negligence  in 
not  taking  precautions  to  avoid  the  conse- 
quences of  a  fire  not  occurring  by  reason  of 
bis  own  negligence,  although  he  may  be  pre- 
sumed to  have  contemplate  the  possibility  of 
a  fire  occurring,  and  that  if  a  fire  should  oc- 
cur loss  of  life  might  result. 

Jones  y.  Granite  Mills,  126  Mass.  84, 80  Am. 
Rep.  661. 

8.  Whether  appellee  be  regarded  as  owner  or 
occupant  of  the*  building,  and  whether  or  not 
he  be  deemed  to  have  '*  invited  "  the  decedent 
to  enter  it,  the  appellee's  negligence,  if  be  was 
guilty  of  any,  was  not  the  proximate  cause 
of  the  injuries  sued  for. 

In  cases  involving  mere  negligence  the  gen- 
eral rule  is  that  the  party  guilty  of  it  is  only 
responsible  for  such  consequences  as,  accord- 
ing to  the  experience  of  mankind,  are  natural 
and  usual  and  ought,  therefore,  to  have  beea 
foreseen. 

Lowery  t.  Western  U.  TOeg.  Co.  60  N.  Y. 
198,  19  Am.  Rep.  154;  1  Sedgw.  Damages^ 
(7th  ed.)  128, 129;  Coolev,  Torts,  69;  Durham 
v.  Musselman,  and  Wabash,  St.  L.  d  P.  R,  Ofi. 
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▼•  Lodot^  ntpra;  LouistiUe,  y,  A.  db  O.JEL  Co, 
T.  Nittehe,  9  L.  R  A.  760,  126  Ind.  229. 

Even  with  respect  to  positive  wrongs,  the 
law  is  not  an  avenging  Nemesis,  releotlessly 
paisning  the  wroDgooer  for  all  time  and  to  the 
ends  of  the  earth  to  punish  blm  for  the  remote 
ooDsequences  of  his  fault. 

Sharp  V.  PouM,  L.  R.  7  0.  P.  258;  P^Unam 
T.  BroaduMjf  d  8.  A.  B.  Co,  06  N.  T.  106, 14 
Am.  Rep.  190. 

In  auch  a  case  as  this,  we  determine  whether 
the  defendant's  act  or  omission  was  or  was  not 
the  proximate  cause  of  the  accident,  not  hy  de- 
termining whether  it  contributed  in  some  de- 
pee  to  the  accident,  nor  by  determining  wheth- 
er it,  in  connection  with  other  events,  produced 
the  accident,  nor  by  determining  whether, 
without  it,  the  accident  would  not  have  hap- 
pened, nor  by  determining  whether  the  inter- 
Tening  events  were  of  an  extraordinary  char- 
acter, nor  by  determining  whether  they  were 
few  or  many;  but,  considering  all  the  events 
that  intervened,  we  determine  whether  or  not 
the  defendant  at  the  time  of  his  act  or  omis- 
sion, which  is  cbar«^  as  negligence,  ought, 
as  a  reasonably  prudent  man,  to  have  foreseen 
that  such  other  events  would  probably  inter- 
vene and  combine  with  his  act  or  omission  to 
produce  the  result  which  followed. 

Milwaukee  d  8t,  P.B.  Co.  v.  KeUogg,  94  U.  8. 
409-476.  24  L.  ed.  250-269;  20  Solicitors' Jour- 
nal,  762.  See  also  Cooley,  Torts,  69,  70; 
Henry  v.  Southern  Pae.  R.  Co.  50  Cal.  176; 
8  Thomp.  Neg.  1088;  BiUman  v.  Indianapo- 
iU,  C.  A  L.  R.  Co.  76  Ind.  166,  40  Am. 
Rep.  280;  Berry  v.  Flitner,  118  Mass.  181; 
Pairianks  v.  Kerr,  70  Pa.  86, 10  Am.  Rep.  664; 
Wabaeh,  St.  L.  d  P.  B.  Co.  v.  Loeke,  112  Ind. 
404;  Penneyltania  Co.  v.  WhiOock,  99  Ind.  16, 
50  Am.  Rep.  71 ;  Alexander  v.  Neweattie,  116 
Ind.  51;  LouieviUe.  N.  A.  db  C.  B  Co,  v. 
mteehe,  9  L.  R.  A.  750,  126  Ind.  229;  Boag  v. 
Lake  Shore  di  M.  8.  B  Co.  95  Pa.  298,  27  Am. 
Rep.  638;  Morrieon  r.  Davie,  20  Pa.  171,  57 
Am.  Dec.  695;  Denny  v.  New  York  Cent.  B.  Co, 
18  Gray,  481,  74  Am.  Dec.  645;  Memphie  db  C, 
B  Co.  V.  Beetee,  71  U,  S.  10  Wall.  176, 19 
L.ed.  909. 

4.  Whether  appellee  be  regarded  as  owner  or 
occupant  of  the  building,  the  decedent  entered 
it  as  a  mere  licensee  andappellee  was  not  guilty 
of  any  actionable  breach  or  duty  to  suchlicen- 


A  license  given  by  law  imposes  no  greater 
liability  upon  either  landlord  or  tenant,  and  es- 
pecially upon  the  former,  than  would  be  im- 
posed by  an  express  or  implied  license  given  by 
either. 

Oihion  V.  Leonard,  87  Dl.  App.  844. 

A  mere  licensee  has  some  rights.  The  land- 
owner cannot  shoot  him.  He  cannot  lawfully 
■et  spring  guns  and  traps  for  him.  The  licens- 
or is  Hable,  even  to  a  licensee,  if  he  is  guilty  of 
'  what  in  the  civil  law  is  termed  ^*  dohu."  But 
'  beyond  this  the  licensor  owes  the  licensee  no 
doty,  certainly  not  the  duty  of  active  diligence, 
to  see  that  no  harm  come  to  him,  and  when 
the  latter,  without  any  invitation  and  pursuant 
to  a  mere  license,  enters  the  former's  premises, 
be  takes  the  risk  of  whatever  dangers  may  be 
there. 

BeardoH  t.  Tkompeon,!^  Mass.  267;  Pollock, 
TortM,  *426;  Gmuiret  v.  ^gerton,  L.  R.  2  G.  P. 
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1 871;  Ray,  Neg.  2^-25;  Mathewe  v.  Benea,  51 
N.  J.  L.  80;  Parker  v.  PoHland  Pub,  Co.  69 
Me.  178,  81  Am.  Rep.  262;  Pittsburgh,  Ft.  W. 
&  G.  B.  Co.  V.  Bingham,  29  Ohio  St.  869,  2S 
Am.  Rep.  751;  Larmore  v.  Crown  Point  Iron  Go, 
101  N.  Y.  891.  54  Am.  Rep.  718;  Victory  v. 
Baker,  67  N.T.  866;  ThiOeT.  MeManue,  8  Ind. 
App.  182;  Lary  v.  Cleveland.  C.  G.  dt  L  B,  Go. 
78  Ind.  828,  41  Am.  Rep.  572;  Evaneoille  db  T. 
H.  B  Go.  V.  OHffln,  100  Ind.  221,  60  Am. 
Rep.  788;  Tndianapolie  v.  Emmelman,  108 
Ind.  580,  68  Am.  Rep.  66;  Indiana,  B.  db  W. 
B.  Go.^.  Barn/iart,  115  Ind.  899. 

5.  The  building  in  question  being  in  the  ex- 
clusive occupation  and  control  of  appellee's  ten* 
ant, — the  bowen-Merrill  Company — the  de- 
cedent cannot  be  deemed  to  have  entered  by 
appellant's  invitation  or  license,  and  hence  ap» 
pellee  is  not  liable. 

There  are  authorities  of  great  weight  ex- 
presslv  holding  that  even  where  the  defecta 
complained  of  ooostitute  a  nuisance  and  ex- 
isted at  the  date  of  the  lease,  the  landlord  ia 
not  liable  to  a  third  person  injured  thereby 
unless  he  has  covenanted  to  repair. 

Wood,  Land.  &  T.  2d  ed.  §  586,  p.  1290; 
Pretty  v.  Bickmore,  JL  R.  8  C.  P.  401;  Qwin^ 
neU  V.  Earner,  L.  R.  10  0.  P.  658;  Leonard  v. 
Siorer,  115  Mass.  86,  15  Am.  Rep.  76. 

The  tenant  may  stand,  if  he  chooses,  upon 
his  strict  legal  right  as  virtual  owner  during 
his  term,  and  refuse  to  let  the  landlord  enter. 

Butier  V.  Guefiing,  46  Hun,  521;  Sioeker  v. 
Planet  Building  Soe.  27  Week.  Rep.  877. 

It  is  the  occupier  who  is  prima  facie  liable 
to  third  persons  for  damages  arising  from  any 
defect. 

Kirby  v.  Boyleston  Market  Ano.  14  Gray,  249» 
74  Am.  Dec.  682. 

Nor  could  the  appellant  maintain  this  action 
a^inst  the  landlord  even  if  he  had  covenanted 
with  his  tenant  to  repair.  Third  parties  are 
strangers  to  the  covenants  between  the  land- 
lord and  the  tenant,  and  cannot  maintain  aa 
action  based  upon  such  covenants  either  against 
the  landlord  {Burdick  v.  Cheadle,  26  Ohio  St. 
898,  20  Am.  Rep.  767;  Bobbins  v.  Jones,  15  0. 
B.  il.  S.  221-240),  or  against  the  lessee. 

Clancy  v.  Byrne,  56  N.  T.  129. 16  Am.  Rep. 
891;  GdeU  v.  Solomon,  99  N.  T.  685. 

A  landlord,  not  being  in  possession,  and  not 
having  the  right  to  enter  himself,  there  can 
be  no  such  thing  as  an  implied  invitation  or 
license  from  him. 

MeUen  v.  MorHU,  126  Mass.  545,  80  Am. 
Rep.  695;  GdeU  v.  Solomon,  supra;  2  Wood» 
Land.  &  T.  2d  ed.  §  586,  p.  1292;  1  Taylor, 
liand.  &  T.  8th  ed.  §  175a/  Bobbins  v.  Jones, 
supra;  Keates  v.  Cadogan,  10  C.  B.  591 ;  Botoe 
V.  Bunking,  185  Mass.  880,  44  Am.  Rep.  471; 
Lueas  v.  Coulter.  104  Ind.  81;  Pureell  v.  Eng- 
lish, 86  Ind.  84,  44  Am.  Rep.  255;  Ward  v. 
Famn,  10  L.  R.  A.  147,  101  Mo.  669. 

Where  a  tenant  is  in  the  exclusive  occupa- 
tion and  control  of  the  premises,  there  is  no 
legal  ij^round  upon  which  the  landlord  can  be 
hdd  liable  for  injuries  to  third  persons,  unless 
he  has  himself  held  out  some  invitation,  ex- 
press or  implied,  or  has  been  guilty  of  some 
fraudulent  concealment  of  the  defects. 

Pollock,  TorU,  pp.  427.  428;  2  Shearm.  A 
Redf.  l^eg.  4th  ed.  §711;  1  Taylor,  Land.  A 
T.  8th  ed.  §  175a;  Bobbins  v.  Jones  and  MOlen 


202 


Ikdiasa  Sufremb  Coubt. 


Oct., 


T.  MarriH,  mpra;  Sweeny  ▼.  Old  Colony  db  If. 
E,  €o,  10  Allen,  868»  87  Am.  Dec.  644;  Carle- 
tan  ▼.  Francoma  Iron  d  Steel  Co.  90  Mass.  216; 
Moore  y.  Logan  Iron  db  Steel  Co,  (Pa.)  Oct.  4, 
1886:  O'Brien  ▼.  CaptceU,  59  Barb.  497;  Niehol- 
eon  V.  Brie  R.  Co.  41  N.  Y.  529;  Jaffe  ▼. 
Harteau,  56  N.  Y.  898, 15  Am.  Rep.  4<I8;  Peroi 
V.  Bapbaud,  7  L.  R.  A.  620, 76  Tex.  191;  Aker- 
ley  V.  White,  58  Hun,  362;  Ikller  v.  ffoferberth, 
127  lod.  414;  Armstrong  y.  Medhury,  67  Mich. 
250;  WilUon  v.  Treadwell,  81  Cal.  58;  Burdiek 
T.  C^eaiOtf,  26  Ohio  St  898,  20  Am.  Rep.  767. 

ColTej't  /.,  delivered  the  opinion  of  the 
eoiirt : 

Tnis  was  an  action  in  the"  Marion  county 
circuit  court,  brought  by  the  appellant 
against  the  appellee,  for  actionable  negli- 

Senoe  resulting  in  the  death  of  the  appellant's 
ecedent.  The  suit  was  brought  for  the  ben- 
efit of  the  widow  and  children  of  the  de- 
ceased. The  complaint  is  in  two  paragraphs, 
to  each  of  which  the  court  sustained  a  de- 
murrer. This  ruling  of  the  circuit  court  is 
assigned  here  as  error.  The  able  counsel  for 
the  appellant  has  prepared  a  synopsis  of  the 
complaint,  the  correctness  of  which  is  not 
disputed  by  the  appellee,  and  for  that  reason 
we  adopt  it  as  a  correct  statement  of  the  con- 
tents of  the  complaint.  It  is  as  follows: 
The  first  paragraph  alleges  that  the  decedent, 
Henr^  D.  Woodruff,  was  in  the  employ  of 
the  city  of  Indianapolis  as  a  fireman,  and  as 
such  belonged  to  the  organization  known  as 
the  fire  department  of  the  city,  which  in  turn 
was  composed  of  a  body  of  men  duly  ap- 
pointed and  acting  under  a  code  of  rules, 
whose  duty  it  was  to  put  out  any  and  all 
fires  occurring  within  the  limits  of  the  city, 
the  apparatus  therefor  being  furnished  by 
the  city,  and  the  compensation  to  the  firemen 
and  the  cost  of  the  apparatus  being  paid  out 
of  the  city  treasury.  That  as  such  firemen 
the  deceased  and  his  comrades  were  bound, 
whenever  the  alarm  of  fire  was  sounded,  to 
attend  and  do  all  in  their  power  to  put  out 
the  fire,  and  while  so  doing  were  under  the 
direction  of  the  officers  of  the  fire  department. 
That  on  the  17th  of  March,  1890,  a  fire  broke 
out  in  a  building  owned  by  the  defendant, 
tituate  on  Washington  street,  and  deceased, 
with  other  firemen,  in  response  to  the  alarm, 
went  to  the  building  to  put  it  out.  In  at- 
tempting to  so  do,  under  the  control  and  com- 
mand of  the  chief  of  the  fire  department  and 
his  assistants,  in  the  discharge  of  his  duties 
as  fireman,  and  under  the  orders  of  the  ofil- 
cers  of  the  fire  department,  he  had  gone  upon 
the  roof  of  the  building,  and  while  there  in 
the  course  of  his  employment,  it  bein?  a 
proper  place  for  him  to  be  at  the  time  when 
the  accident  occurred,  and  while  he  believed, 
and  bad  reason  to  believe,  that  it  was  reason- 
ably safe  for  him  to  be  on  the  roof  in  com- 
pany with  the  other  firemen,  the  roof  and 
other  portions  of  the  building,  without  warn- 
ing, gave  way,  and  precipitated  the  deceased 
and  eleven  other  firemen  into  the  basement 
of  the  building,  midst  the  falling  and  burn- 
ing debi-is  of  the  roof,  which  caus^  the  death 
of  the  deceased  and  his  eleven  comrades. 
That  he  was  killed  without  any  fault  or 
negligence  on  his  part,  but  because  of  the 
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negligence  of  the  defendant,  as  follows: 
The  defendant,  for  a  long  time  prior  to  the 
17th  of  March,  had  been  a  resident  of  the 
city,  had  owned  the  building,  and,  in  com- 
mon with  other  citizens  of  the  city,  enjoyed 
the  benefits  and  protection  afforded  by  the 
fire  department.  At  the  time,  and  for  a  long 
time  before  that,  he  knew  and  bad  known 
that  it  was  the  dutv  of  the  deceased  and  his 
comrades  to  respond  to  alarms  of  fire,  and  to 
attempt  to  put  out  any  fire  that  might  break 
out  in  his  building.  The  building  was  sit- 
uate in  the  business  center  of  the  city,  and 
in  its  must  fre(]uented  portion,  and  defend- 
ant knew  that  it  was  in  constant  danger  of 
catchinff  fire,  either  by  accident  or  design. 
The  defendant  as  a  resident  of  the  city,  and 
as  a  constituent  part  of  the  government,  and 
as  entitled  to  the  protection  of  the  fire  de- 
partment, invited  the  decedent  and  his  com- 
rades, in  their  capacity  as  firemen,  into  and 
onto  the  building.  That  at  some  time  prior 
to  the  fire  the  defendant,  as  the  owner  of  the 
building,  had  leased  the  same  to  the  Bowen- 
Merrill  Company,  who  were  in  possession  at 
the  time  of  the  fire  under  the  lease,  but  long 
before  then,  and  before  the  execution  of  Uie 
lease,  the  defendant  had  changed,  enlarged, 
and  repaired  his  building :  but  when  he  built 
it,  and  at  the  time  of  the  accident,  it  had  a 
substantial -appearing  iron  front,  and  the  de- 
ceased believed,  and  had  reason  to  believe, 
that  the  building  was  as  substantial  as  it 
appeared,  but  in  fact  it  was  a  remodeled 
building,  made  much  larger  and  higher  than 
it  was  originally,  and  when  defendant  re- 
modeled and  rebuilt  it  he  did  not  increase 
the  strength  of  the  foundation  walls,  and  the 
whole  building,  back  of  the  imposing  iron 
front  thereon,  was  insufficiently  built  and 
insecure,  while  having  the  outward  appear- 
ance of  strength  to  the  deceased  and  others 
whose  duty  called  them  to  the  same.  Dur- 
ing the  time  while  the  building  was  being 
occupied  by  the  Bowen-Merrill  l[)ompany  as 
a  tenant  of  the  defendant,  the  defendant  was 
the  president  and  chief  executive  officer  of 
the  company,  and  owned  $85,000  out  of  the 
total  capital  of  $80,000,  and  during  the  en- 
tire continuance  of  the  lease  the  right  was 
conceded  to  him  by  the  company  to  come 
upon  the  premises,  and  to  make  thereon  such 
improvements  and  repairs  as  he  might  deem 
necessary  for  the  protection  and  preservation 
of  the  building.  That  in  remodeling  the 
building  it  was  built  unsafely, — the  walls 
not  strong  enough,  the  foundation  not  suffi- 
cient to  meet  the  exigencies  and  requirements 
for  which  the  building  was  intended  and 
used.  That  defendant  knew  when  he  leased 
the  building  that  the  company  would  place, 
and  did  place,  in  it  a  stock  of  stationery, 
books,  etc.,  and  he  also  knew  that  the  build- 
ing was  not  strongenough  to  beur  the  weight 
of  such  stock.  He  also  knew  at  the  time 
when  he  executed  the  lesse  and  at  the  time 
when  the  deceased  was  killed,  that  the  build- 
ing was  not  strong  enough,  and  was  so  inse- 
curely built  that  it  would  not  stand  tiie 
weight  of  the  stock  and  any  additional  strain 
that  mififht  be  put  upon  it  in  case  of  fire  by 
the  weight  ef  the  water  which  would  be 
thrown  upon  the  stock  to  put  out  the  fire» 


imr. 


WOODBITFF  T.  BOWBN. 


903 


and  at  the  time  of  the  fire  the  weight  of  the 
stock  and  the  weight  of  the  water  because  of 
the  weak  and  insufficient  character  of  the 
building  and  foundation  walls,  gave  way. 
That  the  building  was  so  weak,  insecure, 
and  unsafe  as  to  be  dangerous  to  all  who 
mi^ht  go  about  it  in  case  any  additional 
weight  might  be  placed  upon  the  same  as  in 
case  of  fire.  At  tne  time  of  the  death  of  the 
deceased,  defendant  was  receiving  rent  for 
the  building.  Deceased  did  not  know  of  the 
unsafe  and  negligent  construction  and  condi- 
tion of  the  builaing  at  and  before  it  fell. 
That  deceased  left  a  widow  and  four  children 
under  nineteen  years  of  age.  The  second 
paragraph  thereof  states  substantially  the 
same  facts  as  the  first,  with  the  following 
additions :  The  building  was  85  feet  in  front 
and  120  in  deptii.  That  it  had  been  on  fire 
eereral  times  during  the  last  ten  years,  and 
to  secure  himself  from  loss  by  nre  at  the 
time  of  the  occurrence  of  the  fire,  and  for  a 
lone:  time  before  that,  defendant  had  carried 
$12,000  fire  insurance  on  the  buildine.  That 
on  the  a8th  of  April,  1878,  the  city  of  Indian- 
apolis passed  an  ordinance  in  which  it  was 
provid^,  among  other  things :  ^It  shall  be 
unlawful  for  any  person  to  construct,  erect, 
or  maintain  any  unsafe,  insecure,  and  danger- 
ous wall,  building,  or  structure  within  the 
limits  of  this  city,  and  it  shall  be  the  duty 
of  all  persons  owning  premises  upon  which 
there  is  an;^  dangerous,  unsafe,  and  insecure 
wall  or  building,  to  make  the  same  safe  and 
secure,  either  by  properly  repairing  the  same 
or  by  rebuilding  the  same  within  twelve  (12) 
hours  after  receiving  notice  from  the  chief 
fire  engineer.  .  .  Each  and  every  dav 
in  which  such  wall  or  building  is  permitted 
to  remain  unsafe,  dangerous,  and  insecure 
after  the  receipt  of  notice  as  herein  provided, 
shall  be  held  and  taken  as  a  separate  and 
distinct  yiolation  of  this  ojdi nance,  and  as 
fluch  punished.  .  .  .  Sec.  0.  Any  wall, 
structure,  or  building  likely  to  fall,  or  to 
take  fire,  shall  be  taCen  and  deemed  to  be 
unsafe  and  insecure  within  the  meaning  of 
this  ordinance.  All  brick  walls  less  than 
one  foot  in  thickness,  and  which  form  a  part 
or  are  intended  to  form  part  of  a  builaing 
more  than  two  stories  in  height,  shall  be 
deemed  unsafe  and  insecure."  This  ordi- 
nance was  in  force  from  its  passage  until 
after  the  fire,  and  deceased  in  his  lifetime, 
and  the  defendant,  knew  that  it  was  in  force. 
When  the  defendant  became  the  owner  of  the 
premises,  they  were  occupied  bjr  two  store- 
rooms, two  stories  in  height,  with  walls  on 
either  side,  and  a  oontinuous  wall  in  the 
center  contributed  to  the  support  of  the  roof 
and  floors  sufficiently  to  support  the  build- 
ing in  its  then  condition.  After  defendant 
became  the  owner,  and  after  the  building 
had  been  in  existence  for  over  forty  years 
as  originally  built,  the  defendant,  being 
desirous  of  increasing  the  capacity  and  area 
of  his  premises  without  material  ij  increas- 
ing the  expense,  added  two  stones  to  the 
two  stories  then  existing,  takinir  out  the 
center  wall  above  the  basement,  anB  without 
•trengthenine  or  adding  to  the  capacity  or 
strength  of  the  east  and  west  walls,  or  with- 
out adding  anything  to  the  foundation  under 
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the  center  walls,  and  supporting  the  new 
building  thus  erected  in  the  center  with  iron 
and  wooden  pillars,  upon  which,  in  connec- 
tion  '4'ith  the  side  and  end  walls,  the  floors 
of  the  second  and  third  stories  rested,  and  by 
which  they  were  all  supported.  That  by  the 
manner  of  construction  the  smaller  weight 
before  had  been  distributed  throughout  the 
entire  length  of  the  foundation  of  the  center 
wall,  but  was  very  greatly  increased  by  the 
additional  size  and  weight  of  the  builaing, 
and,  by  the  substitution  of  columns  for  a 
solid  wall,  the  added  weight,  instead  of  be- 
ing distributed  along  the  entire  length,  as  it 
haa  been  theretofore,  was  concentrated  upon 
a  few  spots  upon  which  the  pillars  rested, 
thus  producing  an  unequal  pressure  at  these 
places,  and  diminishing  the  bearing:  strength 
of  the  foundation  upon  which  the  pillars 
rested.  That  in  making  this  improvement 
the  defendant  took  away  the  original  front 
wall,  which  indicated  to  the  observer  the 
character  of  the  buildine,  and  substituted  a 
substantial,  strong,  and  Imposing  iron  front 
for  the  entire  height  of  the  fourltories,  and 
thus  gave  to  the  building,  which  was  in 
fact  weak  and  insufficient  to  bear  any  great 
weight,  the  appearance  of  being  a  sound, 
substantial,  and  permanent  improvement, 
capable  of  sustaining  not  only  the  building 
and  its  contents,  but  of  being  safe  in  case  of 
fire  or  other  accident  which  would  cause  un- 
usual weight  to  be  borne  by  the  building. 
That  it  was  known  to  the  defendant  at  the 
time  of  the  fire  that  the  building  and  its 
walls,  more  especially  the  foundation  under 
the  center  columns,  was  unsafe,  insecure, 
and  dangerous,  and  likely  to  fall  and  take 
fire,  but  that  was  not  known  to,  but  was  con- 
cealed from,  the  deceased  and  the  offlcen  of 
the  fire  department,  and  they  were  prevented 
from  ascertaining  the  defective,  insufficient, 
insecure,  unsafe,  and  dangerous  character  of 
the  foundation  because  of  the  fact  that  it 
was  underneath  the  fioor,  and  not  to  be  seen 
bj  any  one  entering  the  premises  in  the  or- 
dinary course  of  business,  and  the  deceased 
and  tne  offioen  of  the  fire  department  were 
thrown  off  their  guard,  and  prevented  from 
ascertaining  the  condition  of  the  building, 
walls,  and  foundation,  by  the  outward  ap- 
pearance of  strength  and  sufficiency  given  to 
It  by  the  iron  front ;  and  ever  since  the  re- 
modeling, rebuilding,  and  enlargement  of 
the  building  upon  his  premises  the  defend- 
ant had  continued  to  maintain  it  in  the  un- 
safe, insecure,  and  dangerous  manner  named, 
contrary  to  the  provisions  of  the  ordinance, 
well  knowing  that  with  any  extra  weight 
as  in  case  of  any  accident,  or  in  case  of  fire, 
it  would  be  insufficient  to  stand  the  strain, 
and  so  fall.  When  the  fire  broke  out  in  the 
building,  water  was  thrown  upon  the  stock 
in  order  to  put  out  the  fire ;  and  the  weight 
of  the  stock,  together  with  the  weight  of  the 
water,  and  the  unsafe,  insufficient.  Insecure, 
and  dangerous  character  of  the  building 
walls,  and  especially  the  foundation  walls, 
caused  it  to  irive  way  without  being  weak- 
ened or  impaired  at  all  in  their  bearing 
strength  by  the  fire  which  was  burning. 

It  IS  contended  by  the  appellant:    First, 
that  the  owner  of  a  ouilding  in  the  heart  of 
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a  populous  city  owes  it  as  a  duty  at  common 
law,  indepeadent  of  any  statute  or  municipal 
ordinance,  to  keep  such  building  safe  for 
purposes  other  than  the  requirements  of  trade 
and  commerce;  tiiat  such  duty  is  compre- 
hensive enough  to  embrace  the  safety  of  fire- 
men and  other  officers  whose  duty,  in  the 
event  of  a  contingency,  maj  require  them  to 
be  in  and  about  the  building ;  and  that  the 
complaint  In  this  case  shows  a  breach  of  this 
duty  on  the  part  of  the  appellee,  resulting, 

Sroximately,  in  the  death  of  the  appellant's 
ecedent.  Second,  that  it  appears  from  the 
allegations  in  the  complaint  that  the  appellee 
maintained  the  building  therein  described  in 
violation  of  the  ordinance  of  the  city  of  In- 
dianapolis therein  set  out,  the  immediate  re*, 
suit  of  which  was  the  death  of  the  appellant's 
decedent,  and  that  he  is  for  that  reason  li- 
able for  the  resulting  damages.  On  the 
other  hand,  it  is  contended  by  the  appellee 
Bowen — First,  that,  whether  he  is  to  be  re- 
garded as  the  owner  or  occupant  of  the  build- 
ing described  in  the  complaint,  the  decedent 
entered  it  as  a  mere  licensee,  and  that  he 
was  not  guilty  of  any  actionable  breach  of 
duty  to  him ;  second,  that  whether  he  be  re- 

farded  as  the  owner  or  occupant  of  such 
uilding,  and  whether  he  be  deemed  to  have 
invited  the  decedent  to  enter  the  building, 
he  was  not  guilty  of  any  actionable  breach 
of  duty  to  him ;  third,  that  he  was  not  guilty 
of  any  actionable  breach  of  duty  to  tne  de- 
cedent imposed  by  any  municipal  ordinance ; 
fourth,  that  the  negligence  set  up  in  the  com- 

Slaint  was  not  the  proximate  cause  of  the 
eath  of  the  appellant's  decedent ;  fifth,  that, 
the  building  described  in  the  complaint  be- 
ing in  the  exclusive  possession  of  Uie  appel- 
lee's tenant,  the  decedent  cannot  be  deemed 
to  have  entered  by  his  invitation  or  license, 
and  hence  he  is  not  liable. 

It  is  conceded  f  hat  the  decedent,  at  the  time 
of  his  death,  was  lawfully  in  the  appellee's 
building.  It  is  Important,  however,  to  de- 
termine whether  he  was  there  under  an  invi- 
tation from  the  appellee,  either  express  or 
implied,  or  whether  he  was  there  as  a  mere 
licensee.  This  is  important  for  the  reason 
that  the  appellee  would  own  him  a  much 
higher  duty  if  he  was  there  by  invitation 
than  he  would  owe  him  if  he  entered  under 
no  other  authority  than  that  of  a  licensee. 
It  is  true,  the  complaint  alleges  that  tiie  ap- 
pellant, ''as  a  resident  of  the  city,  and  as  a 
constituent  part  of  this  government,  and  as 
entitled  to  the  protection  of  the  fire  depart- 
ment, invited  the  decedent  and  his  comrades, 
in  their  capacity  as  firemen,  into  and  onto 
the  building."  But  we  do  not  understand 
this  allegation  as  intending  to  convey  the 
idea  that  any  psrsonal  or  express  invitation 
was  given.  The  pleader  evidently  int^ded, 
we  think,  to  charge  that  there  existed  a  gen- 
eral implied  invitation  from  the  citizens  of 
the  citv,  including  the  appellee,  to  the  fire- 
men belongiufl;  to  the  fire  department,  to  enter 
their  houses  in  case  of  a  conflagration,  for 
the  purpose  of  extinguishing  the  fire.  This 
allegatioU,  therefore,  does  not  enable  us  to 
determine  whether  the  deceased  was  in  the 
house  of  the  appellee  by  invitation  or  as  a 
licensee.      Judge  Cooley,    in  his   valuable 
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work  on  Torts,  divides  licensees  into  three 
classes.     Of  the  third  class  he  says :    **  The 
third  class  of  licensees  comprehends  those 
cases  in   which  the  law  gives  permission 
to  enter  a  man's  premises.    This  permission 
has  no  necessary  connection  with  the  own* 
ers'  interest,  and  is  always  given  on  public 
grounds.    An  instance  is'where  a  fire  breaks 
out  in  a  city.    Here  the  public  authorities, 
and  even  private  individuals,  may  enter  upon 
adjacent  premises,  as  they  may  find  it  neces- 
sary or  convenient  in  their  efforts  to  extin- 
guish or  arrest  the  spread  of  the  flames.    The 
law  of  overruling  necessity  licenses  this,  and 
will  not  suffer  the  owner  of  a  lot  to  stand  at 
its  borders,  and  exclude  those  who  would 
use  his  premises  as  vantage  ground  to  stay 
the  conflagration.    Indeed,  it  sometimes  be- 
comes necessary  to  destroy  whole  blocks  of 
buildings  to  stop  the  spread  of  fire,  and  the 
sufferer,  instead  of  looking  to  the  officials 
who  command  it,  or  the  parties  who  execute 
their  commands,   must  seek  redress  at  the 
hands  of  the  state  itself,  and  accept  what 
the  state  awards."    Cooley,  Torts,  2d  ed.  p. 
867.     We  think  Judge  Cooley,  in  the  above 
extract,  states  the  law  correctly.    It  does  not 
appear  from  the  complaint  before  us  that  the 
deceased  entered  the  house  of  the  appellee, 
where  he  lost  his  life,  by  invitation,  either 
express  or  implied,  but  it  does  appear  that 
he  entered  under  a  license  given  by  law  for 
the  purpose  of  extinguishing  a  fire  raging 
therein  at  the  time.     It  is  unnecessary,  under 
this  state  of  facts,  to  inquire  what  duty  the 
appellee  would  have  owed  the  deceased  had 
he  entered  the  building  under  an  invitation, 
or  to  inquire  whether  the  premises  were  in 
the  sole  possession  of  a  tenant  of  the  appellee, 
as  the  case  must  turn  upon  the  duty  which 
the  appellee  owed  the  deceased  at  the  time 
he  entered  under  a  license  given  by  the  law. 
We  do  not  believe  it  can  be  successfully 
maintained  that  tiie  appel}ee  owed  to  the  de« 
ceased,  who  entered  his  premises  under  a  li- 
cense created  by  an  overruling  necessity,  a 
higher  duty  than  if  he  had  entered  under  an 
express  license  ^ranted  by  him.    In  the  case 
of  Beardan  v.    Thompson,  140  Mass.    267.  it 
was  said:    ''No  doubt  a  bare  licensee  has 
some  rights.    The  landowner  cannot  shoot 
him."    He  cannot  lawfully  set  spring  traps 
for  him.    The  licensor  is  liable,  even  to  a 
licensee,  if  he  is  guilty  of  what  the  civil  law 
terms  **dolu8."    But  beyond  this  the  licensor 
owes  the  licensee  no  duty, -^certainly  not  the 
duty  of  active  diligence  to  see  that  no  harm 
come  to  him ;  and  when  Uio  latter,  without 
any  invitation,  and  pursuant  to  a  mere  li- 
cense, enters  the  former's  premises,  he  takes 
the  risk  of  whatever  dangers  may  be  there. 
The  law  is  so  laid  down  in  the  text-books, 
and  is  established  by  a  multitude  of  decis- 
ions.    Mr.   Pollock,  in  his  work  on  Torts, 
(*426,)  savs:    "In  the  language  of  conti- 
nental jurisprudence  there  is  no  question  of 
eulpa  between  a  gratuitous  licensee  and  the 
licensor,  as  refaras  the  safe  condition  of  the 
property  to  which  the  1  icense  appl  tes.    Noth- 
ing  short  of  'dolue*  will  make  the  licensor 
1  iable. "    To  substantial ly  the  same  effect  are 
Ray,  Neg.  28 ;  Parker  v.  Portland  Pub,  Cd. 
"  Me.  178,  81  Am.   Rep.   262;  PitUtmrgh, 
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Ft.  W.  dtC.  R  Co.  ▼.  Bingham,  29  Ohio  St 
869,  23  Am.  Rep.  751 ;  Larmare  t.  Ortntn 
f&int  Iron  Co.  101  N.  Y.  891,  54  Am.  Rep. 
718 ;  Victory  t.  Bak^,  67  N.  Y.  866 ;  ThieU 
▼.  McManus^  8  Ind.  App.  182 ;  Lary  ▼.  Cleve- 
land, a  a  <ft  /.  R.  Co.  78  Ind.  828,  41  Am. 
Rep.  672;  Enanmiae  db  T.  H.  R.  Co.  ▼. 
Griffin,  100  Ind.  221,  50  Am.  Rep.  788;  In- 
dianapolis  v.  Bmrndmany  108  Ind.  580,  58 
Am.  Kep.  65;  Indiana,  B,  db  W.  B,  Co,  t. 
Bamhart,  115  Ind.  899. 

The  question  of  the  liability  of  the  prop- 
erty owner  to  a  mere  licensee  was  very  re- 
cently fully  considered  by  this  court  in  the 
case  of   Fhris  t.  Bob&rg  (Ind.  8up.)  88  N. 
B.  Rep.  1028.    In  that  case,  after  a  careful 
veview  of  the  authorities,  the  conclusion  was 
reached  that  one  entering  a  store  on  his  own 
private  business,  by  a  way  not  used  by  cus- 
tomers, was  a  mere  licensee,  and  that  the 
owner  of  the  store  owed  him  no  duty.    We 
think  that  the  authorities  fully  establish  the 
rule  that  the  licensor  owes  to  the  mere  li- 
censee no  duty  eicept  that  of  abstaining  from 
any  positive  wrongful  act  which  may  result 
in  his  injury,  and  that  the  licensee  takes  all 
risks  as  to  the  safe  condition  of  the  premises 
upon  which  he  enters.    To  the  question  now 
under  discussion,  decisions  based  upon  ex- 
press statutes  or  ordinances,  as  well  as  de- 
cisions based  upon  the  fact  that  the  injured 
party  entered  the  premises  under  an  invita- 
tion, express  or  implied,  are  not  applicable. 
We  are  of  the  opinion  that  the  owner  of  a 
building  in  a  populous  city  does  not  owe  it 
as  a  duty,  at  common  law,  independent  of 
any  statute  or  ordinance,  to  keep  such  build- 
ing safe  for  firemen,  or  other  officers  who  in 
a  (»ntingency  may  enter  the  same  under  a 
license  conferred  by  law.    It  seems  to  be  set- 
tled, however,  that  such  duty  may  be  im- 
posed either  by  statute  or  by  an  ordinance 
adopted  for  that  purpose.     Willy  v.  MuUedy, 
78  N.  Y.  810,  84  Am.  Rep.  586 ;  Parker  v. 
Barnard,  185  Mass.  116,  46  Am.  Rep.   450 ; 
Ryan  v.  Thomeon,  6  Jones  &  8.   188;  Lttd- 
dington  t.  MiUer,  4  Jones  &  8.  1. 

It  remains,  therefore,  to  inquire  whether 
the  appellee  is  liable  for  the  injury  of  which 
complaint  is  made,  by  reason  of  the  ordinance 
of  the  city  of  Indianapolis  set  out  in  the  com- 
plaint. In  the  case  of  WiUy  v.  MuUedy, 
eupra,  a  statute  provided  that  the  owners  of 
a  designated  class  of  buildings  in  the  city  of 
Brooklyn  should  provide  the  same  with  fire 
escapes.  It  was  neld  that  this  statute  was 
intended  for  the  benefit  of  tenants,  and  the 
owner  of  a  building  of  the  class  named  who 
failed  to  comply  with  the  statute  was  liable 
to  a  tenant  who  was  injured  by  reason  of 
such  failure.  In  the  case  of  Parker  v.  Barn- 
ard, supra,  there  was  a  statute  which  pro- 
vided that,  in  any  store  or  building  in  the 
<^it^  of  Boston  in  which  there  was  placed  a 
boistway  or  elevator  hole,  such  hoistway  or 
elevator  hole  should  be  protected  by  a  good 
and  substantial  railing,  and  good  and  suffi- 
cient trapdoors  with  which  to  close  the  same, 
snd  that  the  trapdoors  should  be  kept  closed 
at  all  times  except  when  in  actual  use  by 
the  occupant  of  the  buildine.  It  was  held 
^at  this  statute  was  intended  for  the  benefit 
of  all  persons  lawfully  entering  such  a  build- 
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ing,  and  that  for  this  reason  a  police  officer 
who  entered  after  night  in  the  discharge  of 
bis  official  duty,  and  was  injured  by  reason 
of  a  failure  to  comply  with  the  statute,  might 
recover,  although  he  was  a  mere  licensee. 
In  the  case  of  Ryan  v.  Thomeon,  eupra,  there 
was  an  ordinance  of  the  city  of  New  York 
similar  to  the  statute  mentioned  in  the  case 
of  Parker  v.  Barnard,  and  it  was  held  that 
such  ordinance  was  intended  for  the  benefit 
of  firemen,  police  officers,  and  others  who  in 
the  performance  of  their  duties  might  be 
called  upon  to  enter  such  houses  after  night, 
and  that  a  policeman  injured  by  reason  of  a 
failure  to  comply  with  the  ordinance  miffht 
recover.  In  the  case  of  Luddington  v.  Miller, 
eupra,  a  statute  of  the  United  States  provided 
for  private  bonded  warehouses.  The  statutes 
and  the  regulations  of  the  treasury  depart- 
ment place  such  warehouses  under  the  con- 
trol and  management  of  the  warehousemen 
who  owned  the  same,  so  far  as  the  supervis- 
ion and  management  of  the  hatchways  were' 
concerned.  It  was  held  that  if  such  ware- 
houseman negligently  left  open  a  hatchway 
in  a  passageway  over  which  a  custom  officer 
woula  pass  in  me  discharge  of  his  duties  at 
such  house,  bv  reason  of  which  the  officer 
was  injured,  he  might  recover  for  sudi  in- 
jury. The  ordinance  under  immediate  con- 
sideration is  fullv  set  out  in  the  complaint,  a 
synopsis  of  which  is  above  set  -forth.  There 
is  nothing  in  the  ordinance  to  indicate  that 
the  common  council,  at  the  time  it  was 
adopted,  had  in  mind  the  safety  of  firemen 
in  case  of  a  fire  occurring  in  tne  city.  It 
was  evidently  its  purpose  to  protect  the  citi- 
zens and  those  whose  business  reouired  them 
to  be  in  the  vicinitv  of  walls  ana  buildings 
liable  to  fall  and  ao  them  injury,  and  also 
to  protect  the  city  against  fire  by  reason  of 
structures  liable  at  any  time  to  take  fire. 
That  the  common  council  did  not  have  in 
mind  the  kind  of  wall  described  in  the  com- 

Slaint  is  evidenced  by  the  fact  that  the  or- 
i nance  in  question  re(j[uire8  the  owner  of  any 
dangerous,  unsafe,  or  insecure  wall  or  build- 
ing to  make  the  same  safe  and  secure  either 
by  properly  repairing  the  same,  or  by  re- 
building the  same  within  twelve  hours  after 
receiving  notice  from  the  chief  fire  engineer. 
Such  provision,  together  with  other  provis- 
ions in  the  ordinance,  indicate,  we  think, 
that  the  common  council  was  legislating 
with  reference  to  walls  and  buildings  in  im- 
mediate danger  of  falling,  or  in  immediate 
danger  of  taking  fire.  In  this  case,  so  far  as 
it  appears  from  the  facts  alleged  in  the  com- 
plaint, the  appellee  had  erected  a  building 
which,  under  ordinary  circumstances,  was 
reasonably  safe  for  the  purposes  of  commerce 
and  trade.  It  became  unsafe  only  by  reason 
of  the  fact  that  it  was  stored  with  stationery 
by  a  tenant,  and  by  reason  of  the  fact  that 
in  an  extraordinary  emergency  larare  quanti- 
ties of  water  were  thrown  into  andf  upon  the 
building,  thus  putting  it  to  t^n  extraordinary 
strain.  We  do  not  think  the  ordinance  be- 
fore us  was  intended  to  apply  to  a  building 
of  this  character.  The  appellee,  in  the  con- 
struction of  his  building,  was  not,  in  our 
opinion,  bound  to  anticipate  extraordinary 
events,   but,   if  he  constructed  a  building 
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which  WHS  ordinarily  safe  under  ordinary 
circumstances,  he  was  not  actinein  violation 
of  the  terms  of  this  ordinance.  This  case  has 
been  ably  argued  orally,  in  open  court,  and 
briefed  on  both  sides  with  unusual  care  and 
ability  ;  and  after  a  careful  consideration  of 
all  that  has  been  said,  and  a  careful  eiamina- 
tion  of  all  the  authorities  cited,  we  have  been 
forced  to  the  conclusion  that  the  complaint      Rehearing  denied. 


before  us  does  not  state  facts  sufficient  to  hold 
the  appellee  liable  for  the  injury  set  up  in 
the  complaint,  either  under  the  common  law 
or  the  ordinances  of  the  city  of  Indianapolis. 
It  follows  from  this  conclusion  that  the  cir- 
cuit  court  did  not  err  in  Its  ruling,  and  that 
its  judgment  should  be  afflifnedm 
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!•  A  eoBveyaaee  of  »  pew  prior  to  Stat 
1866,  obap.  12S,  except  in  Boston,  was  required  to 
be  by  deed,  as  the  pew  was  real  estate. 


8«  A  eonveyaAce  of »  pew  anHIeient  la 
every  reapeet  to  conwey  real  eat&te 
except  In  the  waj&t  of  aeaJat  or  words  call- 
iQflr  <or  seals.  Is  a  basis  of  adverse  posseesion.  If 
the  grantees  oocupied  under  it,  believing  their 
title  ffood. 

8.  The  methods  aad  yamm^^em  of  the  IUk 
BtaaiCAtholie  Church  do  not  seem  to  touch 


Norm.—The  riahtt  of  pew  holders 

I.  The  natvtre  of  their  right  and  tiUtm 

a.  English  doctrine. 

b.  United  States  doctrins, 

o.  In  Pennsylvania,  . 

d.  Conditions  attached, 
VL  Rights  of  the  parish  or  sociehh 
UL  Rights  of  .the  pew  owner, 

a.  CtmvpensalUm  u|X)n  remtrocSU 

b.  Action  for  disAwrhance, 
TV,  VYee  church, 

y.  Attachment. 
VI.  Assessment  and  taxation, 
YII.  Relief  under  the  English  law, 

L  The  nature  of  their  right  and  f  ttle. 

a.  EngUsh  doctrine. 

The  word  *^w**  Is  said  to  be  derived  ftom  the 
Butch  ''puye,"  and  to  sifirnlfy^^aseat  enclosed  in 
a  church.  Brumfltt  v.  Roberts,  L.  H.  6  a  P.  2^; 
JohD8on*8  Dice 

The  right  to  separate  seats  or  pews  in  a  church 
did  not  exist  in  England,  except  in  the  case  of  the 
favored  few,  before  the  Reformation,  all  parish- 
loners  having  the  right  to  use  the  body  of  the 
church:  subeequeDtiy,  however,  the  right  to  them 
was  granted  by  the  bishop  or  ordinary  by  means 
of  a  faculty  the  rights  under  which  were  beard  in 
the  spiritual  courts  alone.  1  Burn^s  Bed.  Law,  tide 
Church,  chap.  7;  Crabbe,  Real  Prop.  1 4,  pL  90,  9 10, 
pi.  481.  482. 

Corven^s  Case,  S  Coke,  106,  Frazer*8  ed.,  was  about 
the  earliest  case  upon  this  question.  There  the 
court  held  that  any  person  having  a  bouse  or  land 
in  the  parish  time  out  of  mind,  and  a  seat  in  an 
aisJe  of  ,tbe  church  maintained  at  his  own  charges 
might  have  a  writ  of  prohibition  against  the  bishop 
if  the  latter  dispossessed  him.  But  that  the  ordi- 
nary could  decide  ali  questions  arising  out  of  seats 
in  the  body  of  a  church. 

In  10  Jac.  it  was  resolved  In  the  Star  Chamber, 
that  if  a  man  had  a  house  in  any  parish,  and  time 
out  of  mind  he  and  all  those  whose  estate  he  bad 
had  used  to  have  a  certain  pew  in  the  church,  if 
the  ordinary  displaced  him  he  had  a  prohibition; 
but  he  must  claim  it  as  belonging  to  the  house. 
Ibid. 

At  common  law  there  was  no  property  in,  nor 
right  to  sell  or  let,  a  pew  or  seat  in  the  body  of  a 
parochial  church  or  cbapeL  Brumfltt  v.  Roberts, 
supra. 

By  the  general  law  and  of  common  right,  pews 
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in  a  parish  church  were  held  to  be  the  common 
property  of  the  parish.  Fuller  v.  Lane,  2  Add. 
Ecd.  Rep.42S. 

All  parishioners  are  entitled  to  be  seated,  orderly 
and  conveniently,  so  as  best  to  provide  for  the  ac- 
commodation of  alL  ItHd.;  Re  Cathedral  Church 
of  St.  Columb,  Londonderry,  8  L.  T.  N.  8. 861. 

But  every  parishioner  has  not  a  right  to  a  pew  la 
the  parish  church.  Re  Cathedral  Church  of  St. 
Columb.  Londonderry,  suprcL 

The  freehold  is  generally  in  the  parson,  the  In- 
habitants  having  the  right  to  use  the  church  for 
Divine  worship.    Brumfltt  v.  Roberta,  eupra. 

The  pew  owners*  interest  is  not  such  as  to  vess 
the  freehold  in  any  portion  of  the  soil  in  him  so  as 
to  give  him  the  right  to  vote;  but  only  an  ease- 
ment,  or  qualifled  right  to  occupy  and  enjoy  the 
pew  for  the  purpose  of  attending  service.  Rtid,: 
Hinde  v.  Charlton.  L.  R.  2  C.  P.  104. 

It  is  essentially  a  right  to  use  it  for  the  services 
of  the  church,  and  at  times  when  it  is  open  for  use, 
subject  to  the  regulations  of  the  church;  and  there 
iS  no  right  of  access  to  it  or  to  use  it  for  other  pur- 
poses or  in  any  other  manner.  Brumfltt  v.  RokK 
erts,  L.  R.  5  C.  P.  224. 

It  may  be  annexed  to  a  house  by  a  faculty,  or  by- 
prescription,  which  supposes  a  faculty,  and  may 
be  transferred  with  the  messuage.  Stocks  v.  Booths 
1 T.  R.  432;  Yard  v.  Ford,  2  Saund.  175;  Brumfltt  v. 
Roberts  and  Corven*8  Case,  supra;  Morgan  v.  Cur- 
tis, 3  Mann.  &  R.  880;  Phillips  v.  Halliday,  App.  Cua. 
[1891]  228;  Main  waring  v.  Giles,  5  Bam.  Sc  Aid.  350. 

The  ownership  of  a  bouse  may  legally  carry  with 
it  the  right  to  a  pew  in  the  chanceL  Parker  v. 
Leach,  4  Moore,  P.  a  a  N.  8.  180;  Mainwaring  v* 
Giles,  supra. 

But  it  cannot  be  annexed  by  prescription  to  any-<- 
thing  but  a  house  or  messuage;  the  occupier  of  the 
house  and  not  the  owner  of  the  estate  being  alone 
entitled  to  its  use.  Woollocombe  v.  Ouldridgc,  S 
Add.  Eccl.  Rep.  L 

So  the  mere  occupancy  of  a  house  did  not  of  it- 
self give  the  right  to  a  pew  as  they  were  not  ap- 
purtenant to  the  land.  Pettman  v.  Bridger,  1 
PhUlim.  Eccl.  Rep.  816. 

Where  the  right  to  a  pew  exists  as  annexed  to  a 
messuage  bv  prescription  it  runs  with  the  occu- 
pancy of  the  house  and  cannot  be  severed  from  it. 
Re  Cathedral  Church  of  St.  Columb,  Londonderry^ 
8  L.  T.  N.  8. 861. 

The  possessory  right  is  only  coextensive  with  act- 
ual possession,  abandonment  causing  the  right  to 
cease  and  determine.  Woollocombe  y.  Ouldridg«» 
euprcL 
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the  question  of  the  rifftatB  of  a  pew  bolder  who 
hai  a  title  to  his  pew. 

4.  The  owner  of  m  pew  In  m  ^nrdi  Is 
entitled  to  payment*  if  the  pew  is  destroyed 
by  taklnir  down  the  building,  or  otherwise,  when 
it  is  a  matter  of  expediency  merely,  and  is  not 
made  necessary  by  the  minoos  condition  of  the 
building. 

fi.  The  arehhtahopt  iHio  hae  title  to  the 
soil  on  whieh  a  Roman  CatholieCarareh 
stands*  hmM  no  frreater  vl§f  hte  In  respect 
to  the  demolition  of  a  pew,  owned  by  an  indlTid- 
nal,  therein  than  an  organized  religions  corpora- 
tion of  any  other  denomination  would  have  by 
reason  of  its  ownership  of  the  ohurolu 

(November  tt.  IBOBJ 

REPORT  by  the  Superior  Court  of  Middle- 
sex County  for  the  opinion  of  the  Supreme 
Judicial  Court  af te/  yerdict  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 


ages for  the  alleged  wrongful  destruction  of 
certain  pews  in  the  St.  John's  Roman  Catholic 
Church  at  East  Cambridge,  which  were  the 
property  of  the  plaintiff.     Verdiet  set  aside. 

In  March,  1S42,  property  was  conveyed  to 
the  Roman  CathoUc  bishop  of  Boston,  upoa 
which  the  church  in  question  was  erected. 
The  bidiop  afterwards  executed  the  following 
unsealed  instrument: 

"Ejiow  all  men  by  these  presents,  that  in  con- 
sideration of  the  sum  of  one  hundred  and  sev- 
en, 00-100  dollars,  paid  by  John  McGinley  for 
the  use  of  the  Roman  Catholic  Church  of  St. 
John's,  East  Cambridge,  the  receipt  of  which 
is  hereby  acknowledged,  we,  the  undersigned, 
do  hereby  sell  and  convey  unto  the  said  John 
McGinley  a  pew  in  the  above  church,  in  the 
north  aifue.  No.  58,  to  have  and  to  hold  to  the 
said  John  McGialey  and  his  heirs  forever,  on 
the  following  conditions,  to  wit:  that  he  and 
they  shall  regularly  pay,  or  cause  to  be  paid^ 
a  quarterly  contribution  of  two  dollars  fifty 


A  person  having  a  possessory  title  only,  claiming 
the  riirht  as  annexed  to  the  house  by  prescription, 
must  prove  repairs  at  his  own  expense  if  they  have 
been  necessary.  Pettman  v.  Brtdger,  supra;  Fuller 
▼.  Lane,  2  Add.  Bed.  Bep.  419;  Walter  v.  Gunner,  1 
Hogg,  Consist.  Hep.  CS2;  Kenrick  v.  Taylor,  1  Wlls. 
8»;  Stocks  V.  Booth,  1  T.  B.  481;  Woollocombe  v. 
Oaldrfdtfe.  suproK  Crisp  v.  Jfartln,  L.  B.  2  Prob. 
Div.  15;  Churton  v.  Frewen,  L.  K43  Bq.  684,  85  L.  J. 
Ch.  t«S;  Knapp  v.  St.  Mary,  WiUesden,  2  Bob.  BocL 
Bep.  368. 

Aliur^  in  an  action  against  a  stranirer.  Kenrick 
V.  Taylor,  sujpra. 

When  a  peison  has  a  pew  annexed  to  his  house, 
he  may  have  an  action  on  the  case  against  any  one 
disturbing  him.  Griffith  v.  Matthews,  5  T.  B.  296; 
Bussey  v.  Ueyton,  Eastern  Term,  10  Jac. 

The  distribution  of  seats  rests  with  the  church 
wardens  as  the  officers,  and  subject  to  the  control, 
of  the  ordinary,  neither  the  minister  nor  the  vestry 
haviDg  any  right  whatever  to  interfere  with  them 
In  seating  and  arranging  the  parishioners  as  often 
erroneously  supposed.  Fuller  v.  La ne.  supr<i;  even 
though  a  cathedraL  Be  Cathedral  Church  of  St. 
Oolumb,  LondonderiTf  supra. 

Church  wardens  liave  a  discretionary  power  to 
appropriate  the  pews  in  the  church  among  the 
parlshoners,  and  may  remove  persons  intruding 
upon  seats  already  appropriated.  Beynolds  v. 
MoDkton.  2  Mood.  A  B.  884. 

A  faculty  of  a  pew  to  a  man  and  his  heirs  is  bad, 
as  it  may  belong  to  a  party  not  a  parishioner.  By- 
eriey  v.  W indues,  7  Dowl.  &  B.  564, 6  Bam.  1^  a  L 

The  right  to  a  pew  in  the  body  of  a  church  can- 
not be  acquired  otherwise  than  by  prescription  by 
a  nonparisbioner,  whether  extra-parochial  or  resi- 
dent in  another  pariah.    iMd. 

Bat  a  pew  in  the  body  of  a  church  may  be  ap- 
purtenant to  a  house  out  of  the  parish  by  prescrip- 
tion. Lousley  v.  Hay  ward,  1  Younge  &  J.  688;  Da- 
vis V.  Wit,  Forrest,  14. 

Presumptive  evidence  of  a  prescriptive  right  to 
a  pew  may  arise  from  the  uninterrupted  possession 
of  a  pew  in  the  chancel  for  thirty  years,  as  against 
a  wrongdoer,  but  is  subject  to  rebuttal  by  proof  of 
its  non-existence  those  many  years  back.  Griffith 
V.  Matthews,  5  T.  B.  296. 

Where  the  plaintiff  claimed  possession  of  a  pew 
fbr  thirty- six  years,  as  appurtenant  to  a  messuage 
scqniesced  in  by  the  defendant,  the  court  held 
there  was  good  presumptive  evidence  of  a  faculty. 
Bogers  v.  Brooks,  1  T.  B.  481,  n;  PhiUips  v.  HaJli- 
day,  App.  Gas.  [1891]  228,  where  the  plaintiff  had 
lepaired,  occupied,  and  kept  it  locked  for  several  1 
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years,  even  though  the  original  possession  was  ac- 
quired in  a  manner  giving  no  legal  title. 

In  case  of  an  interrupted  prescription,  a  faculty^ 
by  reason  of  long  undisturbed  possesBion,  will  not 
be  presumed  by  the  Jury.  Morgan  v.  Curtis,  3 
Mann,  ft  B.  880. 

A  pew  door  hung  upon  hinges  and  removable 
without  interfering  with  the  staple  is  not  part  of 
the  freehold.    Mant  v.  Collins,  16  L.  J.  Q.  B.  248. 

In  Woollocombe  v.  Ouldridge.  8  Add.  Eccl.  Rep. 
1,  the  court  held  that  ordinaries  were  bound  not 
to  issue  facu  Itles  appropriating  pews  to  individuals, 
except  under  special  circumstances. 

It  does  not,  however,  create  such  a  right  in  the 
freehold  as  will  create  a  right  to  vote  or  to  be 
placed  upon  the  county  register  of  voters.  Hinde 
v.  Charlton,  L.  B.  2  a  P.  104;  Greenway  v.  Hock- 
in,  L.  B.  5  a  P.  285:  Brumfltt  v.  Boberts,  Id.  224. 

Where  trustees  were  empowered  by  statute  to  re- 
move and  rebuild  a  chapel  and  appropriate  the 
pews  to  subscribers  to  the  building  who  were 
deemed  proprietors,  the  pews  being  vested  in  them 
and  their  heirs  forever,  the  court  held,  in  the  ab- 
sence of  proof  as  to  who  the  real  owners  of  the 
freehold  were,  that  the  proprietors  had  not  such  a 
title  as  gave  them  a  right  to  a  county  vote.  G  reen- 
way  V.  Hockln,  tupro. 

No  action  can  be  maintained  in  an  ecclesiastical 
court  for  the  allotment  of  {pews  except  the  build- 
ing be  duly  consecrated.  Battiscombe  v.  Bve,  9 
Jur.  N.  S.  210. 

It  would  seem,  however,  that  in  the  case  of  a 
cathedral  which  is  not  a  parish  church  the  seat  can 
alone  be  allotted  by  the  bishop.  Re  Cathedra  i 
Church  of  St.  Columb,  Londonderry,  8  L.  T.  K. 
6.861. 

Where  it  was  proved  that  the  pew  in  question 
had  been  one  of  three  adjoining  ones,  used  under 
one  claim  in  respect  of  an  ancient  messuage,  proof 
of  repairs  to  one  pew  was  held  sufficient  evidence  r 
of  repairs.    Pepper  v.  Barnard,  12  L.  J.  Q.  B.  861. 

But  each  case  must  be  governed  by  its  own  cir- 
cumstances in  relation  to  the  amount  of  evidence 
required.    Jbid. 

The  right  to  a  pew  may  be  apportioned  as  where 
the  pew  was  granted  by  faculty  in  respect  of  a 
dwelling  house  which  was  afterwards  divided  into 
two  houses,  the  court  holding  that  the  occupier  of 
one  part  had  a  right  to  some  part  of  the  pew  and 
might  maintain  an  action  against  a  wrongdoer. 
Harris  v.  Drewe,  2  Barn.  Sc  Ad.  164. 

In  the  Roman  Catholic  Church,  the  bare  posses- 
sion of  a  pew,  without  title,  will  Justify  the  occu- 
pier in  defending,  by  force,  the  possession  against 
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cents  at  least  And  in  case  of  a  default  of 
payment  of  the  said  contribution,  during  more 
than  one  year,  then  thirty  days  after  notice 

?:iyen,  the  said  pew  may  he  entered,  and  taken 
rom  said  grantee,  his  heirs  or  assigns,  by  said 
grantors,  their  assigns,  or  any  person  or  per- 
sons acting  under  them,  and  shall  be  sold  and 
disposed  of,  as  said  grantors  or  their  assigns 
ahall  think  fit.  the  present  deed  and  convey- 
ance notwithstanding,  which  shall  thenceforth 
be  Toid  and  of  no  effect.  And  the  residue  of 
the  amount  of  the  sale,  after  having  deducted 
the  sum  due  and  charses,  shall  belong  to  the 
said  John  McGinley,  Fealiz  McClur^  or  his 
heirs." 

The  title  to  this  pew  subsequently  became 
Tested  in  the  plaintiff,  and  the  plaintiffs  title 
to  the  other  pew  was  derived  under  a  similar 
instrument.    Defendant  is  a  Roman  Catholic 

Jriest  and  was  placed  in  charge  of  the  St. 
ohn's  Parish,  with  special  directions  from  the 
bishop  to  build  a  new  church,  the  old  edifice 


having  become  too  small  for  the  needs  of  the 
congregation.  Ground  was  secured  and  the 
church  was  built,  after  which  it  was  decided 
to  use  the  old  edifice  for  general  purposes  con- 
nected with  the  church  work,  and  to  hold  no 
more  services  in  it  For  the  purpose  of  mak* 
ing  Uie  changes  necessary  to  fit  the  building  for 
its  new  use,  the  pews  were  removed  therefroai 
and  the  woodwork  was  sold  or  destroyed. 

Further  facts  appear  in  the  opinion. 

Messrs,  H.  BL  Weston  and  B.  D.  West- 
on-Smith, for  plaintiff: 

The  nature  of  the  property  acquired  bv  the 
plaintiff,  and  his  title  thereto,  must  be  deter* 
mined  by  the  laws  of  the  land.  The  laws  of 
the  Roman  Catholic  Church  are  mere  matters 
of  discipline  which  cannot  be  enforced  in  oar 
courts. 

Sohier  v.  Irinity  Church,  109  Mass.  1;  Atty* 
Oen,  V.  Proprietors  of  Federal  Street  Meeting^ 
Bouse  in  Boston ,  8  Gray,*l;  Ourrier  v.  TYu9t€e9 
of  Trinity  8oc.  of  M,  E.  Church  in  OharU9' 


tbe  entry  of  one  without  title.   Brett  v.  Mullarkey, 
7Ir.C.L.Rep.l20. 

h.  United  States  doetrffM. 

The  Enffliflh  ecclesiastical'  law  forms  the  basis 
for  the  law  reffulatlnsr  the  affairs  of  the  Bpiacopal 
Cburob  in  this  country,  and  is  In  force  except  so 
far  as  it  has  been  modified  and  changed  by  the 
nsagefl  and  canons  of  the  church.  State  v.  Trinity 
Church  in  Trenton,  46  N.  J.  L.  280;  Lynd  v. 
Menzles,  88  N.  J.  L.  1Q& 

In  these  states  pews  are  said  to  be  held  by  very 
peculiar  titles.  Sobier  v.  Trinity  Church,  109  Mass. 
1;  Church  v.  Wells,  24  Pa.  249;  0*Hear  v.  De  Gtoes- 
brland,  88  Vt.  603,  80  Am.  Deo.  658;  Atty-Oen.  v. 
Proprietors  of  Federal  Street  Meeting-House  in 
Boston^  8  Gray,  1. 

In  the  absence  of  statutory  provisions  deolarinff 
them  personal,  they  are  considered  as  real  estate. 
Trustees  of  First  Baptist  Church  in  Ithaca  v.  Blge- 
low,  16  Wend.  28;  Voorhees  v.  Presbyterian  Church 
of  Amsterdam,  17  Barb.  108;  St.  Paul*S  Church  in 
Syracuse  v.  Ford,  84  Barb.  1<^  Atty-Gton.  v.  Pro- 
prietors of  Federal  Street  Heettner-House  in  Bos- 
ton, supra;  Bates  v.  Sparrell,  10  Mass.  828;  Oay  v. 
Baker,  17  Mass.  435, 9  Am.  Deo.  159;  Gambie*s  Suc- 
cession, 23  La.  Ann.  9;  Kimball  v.  Second  Cong. 
Parish  in  Rowley,  24  Pick.  847;  Trustees  of  Third 
Presby.  Church  in  Newark  v.  Andrews,  21 N.  J.  L. 
206;  State  V.  Trinity  Church  in  Trenton,  sixpro; 
Johnson  v.  Corbett,  11  Paiire,  276, 6  L.  ed.  184;  Mc- 
Nabb  V.  Pond,  4  Bradf.  1;  Violie  v.  Osflrood,  8  Barb. 
130;  KeUoRTff  v.  Dickinson,  18  Vt  266:  Hodges  v. 
Green,  28  V t.  858;  Howe  v.  Stevens.  47  Yt  2BS;  Bar- 
nard V.  Whipple,  29  Vt.  401,  70  Am.  Deo.  422; 
Deutsch  V.  Stone,  27  Ohio  L.  J.  20. 

And  as  such.  Incorporeal  hereditaments  or  ease- 
ments. Barnard  v.  Whipple,  supra,*  Perrio  v. 
Orancrer.  88  Vt.  101;  Trustees  of  Third  Presby. 
Church  in  Newark  v.  Andruss,  supra;  First  Bap- 
tist Soc  in  Leeds  v.  Grant,  60  Me.  246;  Proprietors 
of  Union  Meeting-house  in  Hartland  v.  RoweU,  66 
Me.  400;  Gamble's  Succession,  and  McNabb  v.  Pond, 

SUVTCL 

So  that  a  husband  cannot'oonvey  immediately  to 
his  wife.  Yoorhees  v,  Presbyterian  Church  of 
Amsterdam,  suprck 

Neither  are  they  considered  as  reel  estate  so  as 
to  give  the  holder  or  owner  the  legal  right  to  eleo- 
tion  as  sheriff  as  possessing  the  requisite  real  and 
pcrsoual  estate.  Hatoheson  v.  Tilden,  4  Harr.  & 
McH.  X79. 

It  Is  not  considered  as  personal  estate  unless  cre- 
ated by  a  lease  of  a  pew  for  a  term  of  yean.  1 
22L.R.A. 


Johnson  v.  Corbett,  and  McNabb  v.  Pond,  miprcu 

In  Massachusetts  the  ri^ht  to  a  pew  is  regarded 
as  real  property,  except  in  Boston  where  it  is  per* 
sonal  property.  Atty-Gen.  v.  Proprietors  of  Fed- 
eral Street  Meeting-House  in  Boston,  8  Gray,  1; 
Stat.  1796,  chap.  68,  I  1;  Kimball  v.  Second  Gon^. 
Parish  in  Rowley,  24  Pick.  847. 

But  by  the  Massachusetts  Statutes  of  1865.  chap. 
122,  the  pews  of  all  houses  of  public  worship  were 
made  personal  property;  and  seethe  Pennsylvania 
doctrine,  infra. 

The  interest  in  a  pew  created  by  a  lease  in  per- 
petuity is  an  interest  or  estate  in  realty  and  the 
lessees  or  pew  owners  take  title  of  their  pews  as 
real  estate,  with  all  its  Incidents.  St.  Paul^  Chuioh 
in  Syracuse  v.  Ford,  84  Barb.  16. 

Pew  holders  have  merely  a  limited  usufmotuarj 
interest  under  which  they  have  a  rl^ht  to  occupy  a 
particular  portion  of  the  church  edifice  for  the  pur- 
pose of  attending  worship  and  for  other  ouston^ 
ary  uses.  Be  New  South  Meetlnir-House  in  Bos- 
ton, 18  Allen,  497:  Sohler  v.  Trinity  Church.  100 
Mass.  1;  Gambled  Succession,  23  La.  Ann.  9;  Trus- 
tees of  Third  Presby.  Church  in  Newark  v.  An- 
druss, 21 N.  J.  L.  826:  Freliffh  v.  Piatt,  6  Cow.  484: 
White  V.  Trustees  of  First  Soo.  of  M.  B.  Church,  8 
Lans.  477;  Kinoald*s  App.  66  Pa.  411, 6  Aul  Bep.  877. 

The  rlffht  of  pew  owners  in  their  pews  is  not  ab» 
solute.  Daniel  v.  Wood,  18  Mass.  lOB,  11  Am.  Deou 
161:  Frellgh  v.  Piatt,  supra. 

It  Is  a  qualified  property.  Daniel  v.  Wood  and 
Sohler  v.  Trinity  Church,  WLpra:  Jones  v.  Towne,  68 
N.  H.  462, 42  Am.  Bep.  602;  KImbaU  v.  Second  Conir. 
Parish  In  Bowley,  24  Pick.  847:  Wentworth  v.  First 
Parish  in  Canton,  8  Pick.  844;  First  Baptist  Soc  in 
Leeds  V.  Grant,  68  Me.  246;  Trustees  of  Third  Presby. 
Church  in  Newark  v.  Andruss,  supra;  Van  Houtea 
V.  MoKelway,  17  N.  J.  Bq.  126;  White  v.  Trustees  of 
First  Soc  of  IL  B.  Chureh,  nuipra;  Trustees  cyf  First 
Rapdst  Church  in  Ithaca  v.  BIgelow,  16  Wend.  26; 
Abemethy  v.  Sodety  of  the  Church  of  Puritans,  8 
Daly,  L 

The  rlirht  extends  only  to  an  ezoulslve  occupa- 
tion of  the  pew  for  the  purposes  of  public  worship 
by  virtue  of  the  pew  owner^s  individual  rUrht  of 
property  therein.  Shaw  v.  Beverldge,  8  HiU.  26. 88 
Am.  Dec.  616;  Sohler  v.  Trinity  Church,  supra;  Chi^ 
V.  Baker,  17  Mass.  48^  9  Am.  Deo.  168;  Daniel  t. 
Wood,  18  Mass.  102, 11  Am.  Deo.  161;  Atty-Gen.  t. 
Proprietors  of  Federal  Street  Meetlng-House  la 
Boston,  8  Gray.  1;  Howe  v.  Stevens,  47  Vt.  S8B;  Kel- 
logg V.  Dickinson,  18  Vt.  266;  White  v.  Trustees  of 
Ftost  Soc.  of  M.  E.  Church,  8  Lans.  477;  Aberaethjr 
V.  Society  of  the  Chuinh  of  Puiltana,  supni;  FIrat 
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tmen,  109  Mass.  105;  C^Eear  t.  De  Qoetbriand^ 
33  Yt  593,  80  Am.  Dec.  658.  See  also  Ghtue 
▼.  Ohtney,  68  III.  509, 11  Am.  Bep.  95;  Calfcim 
T.  Cheney,  92  111.  468. 

No  one  has  a  right  to  injare  or  take  down  the 
wood  or  other  material  of  which  the  pew,  as  a 
▼istble  object,  consists;  the  owner  has  an  ex- 
clusive right  to  occupy  it,  whenever  the  church 
is  used  for  public  worship,  and  it  would  seem 
that  this  is  the  owner's  strict  legal  right  when- 
ever the  building  is  used  for  purposes  other 
than  that  of  public  worship. 

Jaek$an  ▼.  RounsevUle,  5  Met  127;  Be  New 
B>uth  Meeting-Bouse  in  Boston,  18  Allen,  497. 

It  also  appears  that,  as  necessarily  incident 
1o  his  ownership  of  a  pew,  he  has  certain  rights 
in  all  the  rest  of  the  building,  because  ''the 
parchasers  must  be  supposed  to  take  with  the 
pews  that  which  renders  them  yaluable/'  and 
"the  sellers  can  have  no  right  to  take  away  the 
wiodowa  of  the  meetiog-house,  or  the  walls,  or 
the  pulpit,  or  the  singers'  loft." 


Revere  ▼  Gannett,  1  Pick.  169. 

Consequently  even  if  we  assume  that  Arch* 
bishop  Williams,  as  ordinary,  was  absolute 
owner  of  the  Church  of  6t.  John,  the  defend- 
ant cannot  Justify  the  destruction  of  the  plain- 
tiff's pews  and  dismantling  of  the  church,  as  a 
place  of  public  worship,  by  showing  that  he 
acted  under  the  archbishop  s  orders. 

Qay  T.  Baker,  17  Mass.  485, 9  Am.  Dec.  159; 
Daniel  t.  Wood,  1  Pick.  103, 11  Am.  Dec.  151; 
Berere  v.  Gannett,  supra;  Wentworth  v.  First 
Parish  in  Canton,  8  Pick.  844;  HotcardY,  First 
Parish  in  North  Bridgeitater,  7  Pick.  188; 
Kimball  v.  Second  Cong.  Parish  in  Rowley,  24 
Pick.  847;  Fassett  v.  First  Parish  in  Boylston, 
19  Pick.  861;  Jackson  v.  Rounsetille,  supra; 
Gorton  y.  Hadsell,  9  Cush.  508;  Re  New  South 
Meeting-House  in  Boston,  Atty-Gen.  y.  Ptopri- 
etors  of  Federal  Street  Meeting-House  in  Boston^ 
and  Sohier  t.  Trinity  Chure/t,  supra. 

The  proprietors  of  a  meetinghouse,  either  by 
the  common  law  or  hy  statute,  generally  have 


Baptist  Ohurch  In  Hartford  v.Wltberell.  8  PaJge^HM), 
8  L.  ed.  IW,  24  Am.  Dec.  2S8:  Freliffh  v.  Piatt,  6  Ck>  w. 
<M;  Erwin  v.  Hurd,  18  Abb.  N.  a  91;  Cooper  v. 
Itustees  of  First  Presby.  Ciburch  of  Sandy  Hill, 
«2  Barb.  fS22;  Re  Heformed  Dutch  Church  In 
fiaugerties.  Id  Barb.  287;  Wheaton  v.  Qates,  18  N.Y. 
885;  O'Hear  v.  DeGoesbrland,  88  Vt.  Htt,  80  Am. 
Dec.  863;  Curry  v.  Trustees  First  Presby.  Church 
at  Erie,  2  Plttsb.  40:  Perrln  v.  Granger,  88  V 1. 101; 
Wentworth  v.  First  Parish  in  Canton  and  Jones  ▼• 
^wne,  supra. 

The  interest  Is  one  In  the  use  of  the  partlcolar 
seat  or  seats  in  the  building  and  not  in  the  land. 
Be  Brick  Presby.  Qiurcta,  8  Edw.  Ch.  166, 6  L.  ed. 


t. 

It  gives  no  right  to  remove  the  pew.  Jones  v. 
Towne,  supra. 

But  only  when  the  house  is  used  for  the  purposes 
for  which  it  was  erected.  Kellogg  v.  Dickinson, 
18  Vt.  236. 

And  is  necessarily  limited.  Abemethy  v.  Soci- 
ety of  the  Church  of  Puritans,  8  Daly,  1;  Trustees 
<a  First  Baptist  Church  in  Ithaca  v.  Bigelow,  16 
Wend.  28;  Ueeney  v.  Trustees  of  St.  Peter*s  Church, 
t  Edw.  Cb.  608, 6  L.  ed.  622;  Trustees  of  Thhrd  Presby. 
Church  in  Newark  v.  Andruss,  21 N.  J.  L.  886;  Fish- 
er V.  Qlover,  4  N.  H.  180;  White  v.  Trustees  of  First 
fioc  of  H.  EL  Church,  3  Lans.  477;  Re  Brick  Presby. 
Church  and  Freligh  v.  Piatt,  supra. 

Even  though  held  under  valid  leases,  the  title  to 
the  freehold  being  in  the  corporation.  Re  Be- 
formed  Dutch  Church  In  Sangerties,  16  Barb.  237. 

Being  subject  to  the  paramount  right  of  the 
liarlah,  the  trustees,  society,  or  corporation.  Kim- 
toll  V,  Second  Cong.  Parish  in  Rowley,  24  Pick.  347; 
First  Baptist  Soc.  in  Leeds  v.  Grant.  69  Me.  246; 
Bronson  v.  St.  Peter^s  Church,  7  N.T.  Legal  Obs.  361; 
Shaw  V.  fieverldge,  8  Hill,  26,  88  Am.  Dec  816; 
Cooper  r.  Trustees  of  First  Presby.  Church  of 
Sandy  Hill,  82  Barb.  228;  Brwln  v.  Hurd,  13  Abb.  N. 
C  91;  Perrin  ▼.  Granger,  8a  Yt.  100;  KeUogg  v.  Dick- 
inson, stqma. 

A  pew  holder,  or  owner,  has  no  legal  interest  in 
the  church  edifice,  or  in  the  land  upon  which  it 
stands,  the  same  being  in  the  corporation,  society 
or  tniatees  and  the  possession  In  the  trustees.  Ab- 
ernethy  v.  Society  of  the  Church  of  Puritans,  8 
Daly,  1;  Heeney  v.  Trustees  of  St.  Peter's  Church, 
t  Edw.  Ch.  fl06, 6  L.  ed.  622;  ito  Brick  Presby.  Church, 
t  Bdw.  Ch.  166, 6  L.  ed.  607;  Atty-Oen.  v.  Proprietors 
of  Federal  Street  Meetlng-House  in  Boston,  8  Gray, 
1;  Re  New  South  Meeting-House  in  Boston,  13  Al- 
len, 497:  Gay  v.  Baker.  17  Mass.  485. 9  Am.  Dec.  160; 
^^ustaes  of  Third  Presby.  Church  In  Newark  v. 


Andruss.  21 N.  J.  L.  826:  Wheaton  v.  Gates,  18  N.  T. 
896;  Re  Beformed  Dutch  Church  in  Saugerties  and 
Cooper  V.  Trustees  of  First  Presby.  Church  of  Sandy 
HUl.  supra;  Yoorhees  v.  Presbyterian  Church  of 
Amsterdam,  17  Barb.  108;  Woodworth  v.  Payne,  74 
N.Y.  196.  80  Am.  Bep.  296;  EJncaid*s  App.  66  Pa. 
ill,  6  Am.  Rep.  877;  ChUrch  v.  Wells,  24  Pa.  249. 

Even  though  he  claim  under  an  absolute  convey- 
ance he  has  no  legal  interest  In  the  **old  church.** 
Re  Beformed  Dutch  Church  in  Saugerties,  16  Barb. 
287. 

And  the  grant  of  a  pew  In  perpetuity  does  not 
give  the  owner  any  absolute  right  of  property,  as 
in  a  grant  of  land  in  fee.  First  Baptist  Church  in 
Hartford  v.  Witherell,  8  Paige,  296.  8  L.  ed.  150,  84 
Am.  Dec.  223. 

Neither  has  he  a  separate  or  individual  right  in 
the  timber  or  materials  of  which  the  church  is  con- 
structed. Cooper  V.  Trustees  of  First  Presby. 
Church  of  Sandy  Hill,  82  Barb.  222. 

The  pew  owner  is  not  a  tenant  m  common  of  the 
estate  whereon  it  standa  Atty-Gen.  v.  Proprietors 
of  Federal  Street  Meeting-House  in  Boston,  8 
Gray,  L 

Neither  is  he  an  equitable  owner  of  an  aliquot 
part  or  share  in  the  property,  the  entire  beneficial 
Interest  being  in  the  stockholders.  Re  New  South 
Meeting-House  in  Boston,  18  Allen,  497. 

He  owns  neither  the  soil  beneath  nor  the  space 
above,  and  cannot  alter  or  convert  the  pew  to  aay 
other  use.  Trustees  of  Third  Presby.  Church  to 
Newark  v.  Andruss,  21  N.  J.  L.  825. 

The  conveyance  of  a  right  to  use  the  pew  as  a 
seat  in  a  place  of  religious  worship  as  long  as  the 
bouse  might  stand  passes  a  limited  estate,  subject 
to  the  more  general  right  of  the  corporation  in  the 
soil  and  freehold.  Yoorhees  v.  Itaesbyterian  Church 
of  Amsterdam,  17  Barb.  lOB. 

In  Second  Cong.  Soc  in  North  Bridgewater  ▼. 
Waring,  24  Pick.  804,  land  was  conveyed  to  parties 
mostly  members  of  an  incorporated  religious  so- 
ciety to  hold  to  the  use  of  the  pew  holders,  the 
grantees  becominir  proprietors  under  the  Act 
of  1788,  chap.  89.  The  court  held  that  the  legal  t  itle 
was  in  the  proprietors  in  trust  for  the  pew  hold- 
ers. 

His  rights  can  create  no  bar  to  a  sale  of  the 
church  and  grounds.  Re  Brick  Prea.  Church,  8 
Bdw.  Cb.  166,  6  L.  ed.  607. 

And  if  the  church  edifice  should  be  sold  at  the 
expiration  of  the  lease  the  pew  owners  interest 
ceases.  Abornethy  v.  Society  of  the  Church  of 
Puritans,  8  Daly,  1. 

The  destruction  of  the  building  by  fire  o»  «ther 

14 


810 


MaBSACHUSBTTB  SUPBiSME  JUDICIAL  CoUBT. 


NOT^ 


the  power  to  take  down  pews,  whenever  they 
deem  it  necessary,  for  the  purpose  of  buildlDg 
a  new  house,  or  of  repairing,  altering,  enlarg- 
ing, removing,  or  rebuilding  a  house  already 
built,  in  order  to  make  it  more  suitable  and 
convenient  for  public  worship  ( Wenttoorth  v. 
First  Parish  Churcfi  in  Canton  and  8o?ner  v. 
Trinity  Church,  svpra);  and  in  all  such  cases 
the  pew  holders  are  entitled  to  compensation. 
They  can  be  deprived  of  their  pews  without 
compensation  only  when  the  meeting-house  has 
become  so  old,  decayed,  or  ruinous  as  to  be 
unfit  for  use. 

Kimball  v.  Second  Cong,  Parish  in  Rowley 
and  Gorton  t.  Hladsell,  supra. 

Messrs.  E.  R«  Hoar  and  C.  J.  Mclntire^ 
for  defendant: 

The  plaintiff  had  no  property  in  the  altar, 
pulpit,  woodwork  of  the  pews,  the  statues, 
pictures,  and  other  sacred  ilztures  distinct  from 
the  right  of  enjoying  the  house  for  public  wor- 
ship. 


Revere  v.  Gannett,  1  Pick.  169;  Locke  v.  J5;* 
mont  Cong,  8oc.  157  Mass.  589;  KeUogg  v.  Diek-^ 
inson,  18  Vt  266. 

Kot  the  pew  holders,  but  the  persons  wh^ 
usually  attended  worship  at  the  church,  consti- 
tuted the  society;  and  the  latter  bad  power  to> 
authorize  the  discontinuance  of  worship  \her% 
and  to  remove  to  the  new  house. 

Silsby  V.  Barlow,  16  Gray,  329;  Pub.  StaU 
chap.  88,  ^  22. 

The  church  building  being  abandoned  for 
public  worship,  and  the  society  removing  to  a 
different  building,  no  one  is  subjected  to  lia- 
bility to  the  proprietor  of  a  pew  in  the  old 
building,  it  not  appearing  that  there  was  any 
wanton  action  in  the  abandonment,  or  attempt 
to  injure  the  plaintiff  or  other  pew  holders. 

Wentworth  v.  First  Parish  in  Canton,  ^ 
Pick.  344;  Fassett  v.  First  Parish  in  B^lston, 
19  Pick.  861;  Wheaton  v.  Gates,  18  N.  Y.  895. 

If  the  plaintiff  had  property  in  his  x)ews  to 
be  treated  as  real  estate,  his  right  is  subject  t» 


oasaalty  destroys  his  rights.   Klnoaid^s  App.  06  Pa. 
411,6  Am.  Bep.  877;  Frellfirta  v.  Piatt,  6  Oow.  494. 

Pews  may  be  leased  and  held  distinot  from  the 
fee.  Woodworth  v.  Payne,  74  N.  Y.  190,  80  Am. 
Bep.S66. 

A  pew  bolder  may  be  only  a  tenant  at  will  or 
from  year  to  year.  First  Parish  in  Qulncy  v.  Spear, 
lb  Pick.  144,  in/ra,  head  **  Conditions  attached.** 

The  holders  of  a  pew  under  a  lease  are  tenants  In 
common,  having  several  and  distinot  freeholds, 
each  being  solely  and  severally  seised  of  his  share. 
8t.  Paul's  Church  in  Syracuse  v.  Ford,  84  Barb.  10. 

The  pew  holder  cannot  compel  the  corporation  to 
maintain  divine  service  or  even  to  open  the  house 
for  that  purpose.  Bt  Reformed  Dutch  Church  in 
Saugerties,  10  Barb.  9S87. 

A  pew  holder  If  a  corporator  will  be  one  still 
even  after  a  change  of  location.  Re  Brick  Presby. 
Church,  8  Bdw.  Ch.  166,  0  L.  ed.fl07. 

The  owners  of  the  pews  hold  them  In  severalty. 
Shaw  V.  Beveridge,  8  HilU  2B,  88  Am.  Dec  016; 
0*Hear  v.  De  Gk)e8brlaod,  83  Yt.  608, 80  Am.  Dec  058. 

The  ownership  in  or  the  control  oyer,  a  pew  is 
forbidden  to  a  layman  by  the  canon  law  of  the  Ro- 
man Catholic  Church,  yet  where  a  church  was 
erected  by  means  of  a  subscription  erpressed  to  he 
for  the  building  of  a  **Catholic  chapel,**  it  was  held 
to  be  a  question  of  fact  and  not  of  law  whether  the 
signers  to  such  paper  recognized  or  adopted  such 
law  upon  which  parol  evidence  was  admissible  to 
show  their  intention  to  have  the  choice  of  pews 
as  their  own  property  in  severalty.  0*Hear  v. 
De  Ck>esbriand,  suftrcu 

It  is  transferable  In  the  same  manner  as  other 
real  estate.  Barnard  v.  Whipple,  20  V  t.  401, 70  Am. 
Deo.  422;  Kimball  v.  Second  Cong.  Parish  in  Row- 
ley, 24  Pick.  847;  Mass.  Stat.  1706,chap.  68;  1881,  chap. 
69. 

A  contract  for  the  sale  thereof  is  within  the  pro- 
visions of  the  statute  of  frauds.  Trustees  of  First 
Baptist  Church  In  Ithaca  v.  Bigelow,  10  Wend.  28; 
Price  V.  Lyon,  14  Conn.  280;  Hodges  v.  Oreen,  28  Yt. 
868;  Yielie  v.  Osgood,  8  Barb.  180. 

And  is  void  under  the  statute  of  frauds  unless  in 
writing,  signed  by  the  party  to  be  charged.  YieUe 
V.  Osgood,  supra. 

As  real  estate  it  comes  within  the  provision  of 
the  first  section  of  the  New  Jersey  act  constituting 
courts  for  the  trial  of  small  causes  and  cannot  be 
tried  before  a  Justice  of  the  peace.  Trustees  of 
Third  Presby.  Church  in  Newark  v.  Andruss,  21 N 
J.  L.  826. 

The  sale  of  a  pew  in  a  church  Is  not  a  sale  of  real 
estate,  however,  within  the  meaning  of  the  Act 

23  L.  a  A.  . 


Respecting  Religious  Societies,  2  R.  L.  216,  whltdt^ 
declares  that  the  chanoelior  may  make  an  order 
for  the  sale  of  any  real  estate  belonging  to  the  oop- 
poration.    Frellgh  v.  Piatt,  6  Oow.  404. 

Where  the  auctioneer^  memorandum  of  sale  ot 
a  pew  was  lost  the  court  refused  parol  evidence  ee- 
tabllshing  a  different  contract  from  that  contained- 
in  such  memorandum.  Stoddert  v.  Yestry  of  Poi^ 
Tobacco  Parish,  2  GiU  &  J.  227. 

It  descends  to  the  heir  as  an  unoorporeal  heredity* 
ment,  and  the  executor  is  not  liable  for  the  pro- 
ceeds of  the  sale  thereof.  McNabb  t.  Pond,  4 
Bradf.L 

If  it  is  sought  to  be  made  liable  for  the  testatorV 
debts,  the  creditors  must  take  steps  to  iiave  it  acdd 
as  part  of  his  real  estate  liable  for  debts.   Ibid, 

A  widow  has  a  right  In  action  merely  in  a  pew» 
and  until  dower  is  assigned  her  second  husband 
has  no  Interest  therein.  Bronson  v.  St.  Peter*li- 
Church,  7  N.  Y.  Legal  Obs.  601. 

Where  a  pew  was  **granted  and  sold**  to  the  ik^ 
ceased  owner  his  heirs  and  assigns  forever,  th^ 
court  held  that  as  under  the  statute  the  deed  woold- 
be  void  as  an  absolute  conveyance  in  fee,  the  tmsu 
ees  not  having  the  power  to  create  such  an  estate*. 
it  operated  as  a  conveyance  of  the  right  to  oooapj 
for  the  purposes  of  divine  service  an.estate  in  the- 
nature  of  a  leasehold.   Ibid. 

In  Oamble*s  Succession,  SB  La.  Ann.  9,  the  oonr^ 
applied  the  rule  laid  down  in  article  470  [482]  of  the- 
Code.  Incorporeal  things,  consisting  only  in  » 
right,  are  not  of  themselves  strictly  susceptible  of 
the  quality  of  movables  or  immovables:  neverthe- 
less, they  are  placed  in  one  or  the  other  of  these- 
classes,  according  to  the  subject  to  which  they  ap- 
ply and  the  rules  hereinafter  established. 

In  Colby  v.  Northfleld  &  Tilton  Cong.  Soa,  08  N. 
H.  68,  where  the  meeting  house  had  been  repaired^ 
and  altered  with  the  assent  of  the  society  and  the 
location  of  the  pews  changed  by  the  holders,  the- 
court  held  that  an  equitable  assignment  by  a  com* 
mittee,  of  the  new  pews  among  the  holders,  puiw 
suant  to  a  vote  of  the  society,  was  valid. 

0.  In  Pennsyiwinia. 

The  interest  or  title  in  or  to  a  pew  can  hardly  b» 
raid  to  be  property  at  all  in  the  strict  sense  of  the 
term,  it  being  a  mere  easement  enjoyed  for  a  par* 
tlcular  purpose.  Curry  v.  Trustees  of  First  Presby* 
Church  of  Erie,  2  Pittsb.  40. 

It  is  a  right  that  is  entirely  peculiar,  yet  a  sort  at 
interest  in  real  estate.    Church  v.  Wells,  24  Pa.  2tfU 

In  its  nature  it  Is  scarcely  divisible  among  bein^ 
and  can  scarcely  be  said  to  be  the  subject  of  an 
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•11  the  conditions  and  limitations  incident  to 
fuch  property.  If  the  edifice  hecomes  useless 
by  dilapidation^  or  is  destroyed  by  fire,  or  if 
from  age,  decay,  or  other  injury  the  house  has 
to  be  rebuilt  in  the  same  place,  or  from  some 
necessary  cause  the  location  be  changed,  the 
pew  holder  has  no  claim  either  in  law  or  equity. 

KincaiiTs  App.  66  Pa.  411,  5  Am.  Rep.  877; 
AbemMy  v.  Soriety  cf  the  Ohureh  of  Puritans, 
8  Daly,  1;  l^sligh  y.  PteW.  6  Ck)w,  494;  Voor- 
hees  y.  PreabyUrian  Ohurch  of  Amiterdatn,  17 
Barb.  108;  KimbaU  ▼.  Second  Oong.  Parish  in 
Rowley,  24  Pick.  849;  Sohier  y.  Trinity  Church, 
109  Mass.  21. 

The  extent  of  the  right  to  occupy  these  pews 
was  the  right  of  sitting  in  them  at  the  time  of 
public  worship  so  lone  as  the  building  should 
be  used  as  a  Catholic  church. 

Kineai^s  App,  supra. 

The  papers  si^ed  by  Bishop  Fenwick  and 
Bishop  Fitzpatnck  in  legal  effect  amounted  to 
no  more  than  a  reyocable  license. 


Wood  y.  LsadbiUer,  18  Mees.  &  W.  988;  M> 
Orea  y.  Mhrsh,  12  Gray,  211,  71  Am.  Dec.  745; 
Buggies  y.  Lesure,  24  Pick.  190;  Morse  y.  Cope- 
land,  2  Gray,  806;  Curtis  y.  Noonan,  10  Allen, 
409;  Bronson  ▼.  Oojln,  108  Mass.  186,  11  Am. 
Rep.  885. 

Allen*  J.,  deliyered  the  opinion  of  the 
court : 

The  plaintiff's  rights  must  be  determined 
independently  of  the  statutes  relating  to  the 

Sower  of  parishes  or  proprietors  of  meeting 
ouses  to  take  down  meeting  houses  and  de- 
stroy pews.  Those  statutes  apply  to  pro- 
prietors of  meeting  houses  who  haye  organ- 
ized as  corporations,  and  the  powers  giyen 
therein  are  to  be  exercised  by  the  corpora- 
tions. Pub.  Stat.  chap.  88,  g  27  et  seq. 
There  are  also  statutes  proyidixig  specially 
how  Roman  Catholic  churches  may  become 
incorporated  (Pub.  Stat.  chap.  88,  g§  48, 
50 ;  Stat  1879,  chap.  108)  ;  but  it  does  not 


tiOQ  of  partition  or  ejectment,  or  of  a  decree  of 
nle  by  the  orphans*  court  for  the  payment  of 
debts.   IMd. 

As  property,  ft  to  so  conditional  and  Imper- 
msDeDt  tiiat  it  cannot  be  called  real  estate,  and 
must  pass  to  the  personal  representatives.    Ibid. 

Tet  from  Its  nature  it  would  not  pass  to  the  per- 
sonal Tepreeentatiyes  for  use.   JMd. 

It  passes  to  the  personal  representatiyes  merely 
for  sale,  as  part  of  the  assets,  and  they  sell  It  sub- 
ject to  its  burdens.   Ibid. 

A  pew  rent  is  not  a  rent  in  the  usual  legal  appli- 
cadoD  of  the  term,  for  it  does  not  issue  out  of  a 
corporeal  hereditament,  and  to  no  chanro  upon  the 
property,  except  by  ylrtue  of  the  yery  ordinary 
proTisions  made  by  the  congregation,  that  the  pew 
may  be  sold  for  rent.    Ibfd. 

Bent  accmingr  due  after  the  owner's  deoease  can 
only  be  obtained  by  the  remedy  proylded  by  the 
church  itself  In  the  sale  of  the  pew,  or  by  resort  to 
those  who  actually  occupy  IL    Ibid. 

The  executor  to  not  personally  bound  to  pay  pew 
rent  except  accord Ing  to  hto  contract.    Ibid. 

The  family  may  hold  It  together,  and  if  they  do, 
the  executor  cannot  be  charged  with  a  deyastayit 
Id  Dot  selling  It.    Ibid. 

Where  a  church  charter  which  proylded  that 
mbscribers  and  others  thereafter  admitted  or  sub- 
scribing should  form  the  corporation,  and  that 
any  member  contributing  to  the  support  of  the 
church,  a  year  prior  to  tbe  election  about  to  be  held, 
a  certain  sum  for  a  pew  or  a  portion  of  a  pew  was 
CDtitled  to  yote,  and  subsequently  the  pews  were 
made  free  by  proclamation  from  the  pulpit  the 
church  expenses  beinfr  afterwards  defrayed  out  of 
the  coDflrreffation*s  contributions,  the  court  held 
that  tbe  renting  or  holding  of  a  pew  was  not  essen- 
tial to  membership  the  change  being  no  infraction 
of  the  constitution.   Com.  y.  Morrison,  18  Phlla. 

las. 

The  right  does  not  giye  the  holder  the  priyilege 
of  changing  and  decorating  the  pew  according  to 
biB  fancy,  or  of  cutting  it  down  and  carrying  it 
away.   Church  y.  Wells,  supra. 

The  same  principles  are  declared  in  Craig  y.  First 
l^by.  Church  of  Pittsburgh,  88  Pa.  51, 82  Am.  Kep. 
a?;  and  in  Kincaid*s  App.  66  Pa.  ill,  6  Am.  Bep. 
ITT. 

It  cannot  be  need  for  purposes  outside  of  those 
prescribed  by  the  resolutions,  by-laws,  and  regula- 
tions of  tbe  asKxdation  under  which  It  to  held. 
C'urry  t.  Trustees  First  Presto.  Qiuroh  of  Erie,  2 
Kttib.40. 

A  pew  right  to  not  of  such  a  oharacter  as  to  pre- 
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yent  an  absolute  sale  of  the  church  edifice,  either 
by  contract  or  by  Judicial  process.  Church  y. 
wells,  supra. 

d.  Oondilions  attaehed. 

The  doctrine,  that  conditions  against  alienation 
In  a  oonyeyance  in  fee  simple  are  void,  has  never 
been  held  to  be  applicable  to  oonyeyancee  of  pews. 
French  y.  Old  South  Soa  In  Boston,  106  Mass.  479. 

Where,  upon  a  sale  of  pews,  a  clause  in  the  oon« 
ditions  restrained  the  sale  or  gift  thereof,  and  pro- 
vided that  the  same  was  .to  descend  in  right  only 
to  such  relation  as  would  be  hto  heir-at-law,  pro- 
ylded the  latter  belonged  to  the  church,  the  court 
held  that  the  purchaser  became  entitled  to  a  quail- 
fled  fee.  Heeney  y.  Trustees  of  St.  Peter^  Ohurch, 
2  Edw.  Ch.  606, 6  L.  ed.  62^ 

So  where  the  conditions  of  sale  proylded  for  pay- 
ment of  an  amount  down,  and  extended  the  bal- 
ance in  certain  portions  with  a  forfeiture  of  the 
first  amount  in  case  of  default,  the  court  held  that 
the  defendant  purchasing  thereunder  and  not 
makingfthe  subsequent  payments,  acquired  no  title, 
but  only  a  right  to  obtain  one  by  deed  on  comply- 
ing with  the  termsL  First  Parish  in  Quincy  y. 
Spear,  16  Pick.  144. 

In  such  a  case  the  pew  holder  to  only  a  tenant  at 
will  or  from  year  to  year.   JMd. 

Where,  by  the  conditions  of  the  dead,  the  pew 
was  forfeited  for  nonpayment  of  taxes  due  for 
more  than  a  year,  it  was  held  that  the  corporation 
had  the  right,  upon  a  sale,  to  deduct  the  taxes  due 
at  that  time  including  those  that  had  been  due  for 
a  less  period.  Mussey  y.  Bulfinch  Street  Boo.  1 
Cush.  148. 

Again  where  the  by-laws  of  an  Incorporated  re- 
ligious society  composed  exclusively  of  pew  hold- 
ers, who  held  the  freehold,  prescribed  a  condition 
In  the  deeds  of  the  pews  forfeiting  them  upon  the 
members  leaving  without  offering  them  at  a  given 
price,  the  court  held  it  was  yalld,  not  repugnant 
to  tbe  grant  nor  against  perpetuities.  French  v. 
Old  South  Soo.  in  Boston,  supra. 

And  it  to  a  breach  of  such  a  condition  If  such 
pew  owner  ceases  to  worship  or  to  attend  the  meet- 
ings of  the  society  or  to  act  and  regard  himself  as 
a  member,  and  joins  another,  without  making  or 
offering  to  sell  at  such  fixed  price,  even  if  section 
4,  chap.  20,  of  Bey.  BtaU,  to  not  sppUcable  to  the 
case.   Ibid. 

A  pew  holder  who,  without  any  apparent  reason 
or  explanation,  uninterruptedly  and  for  a  lonir 
space  of  time  ceases  to  worship  at  the  society, 
manifests  no  intention  of  retumln|r«  and  habitu- 
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appear  that  the  church  or  society  in  question 
ever  became  incorporated  under  these  stat- 
utes. Under  the  11th  Amendment  of  the 
Constitution,  adopted  in  1888,  the  Roman 
Catholic  denomination  stands  on  the  same 
footing  before  the  law  as  other  religious  sects 
and  denominations ;  and  in  the  present  case, 
Uiere  being  no  statutes  having  a  special  ap- 
plication, the  rights  of  the  parties  depend  on 
general  princioles  of  law  as  applied  in  Mas- 
sachusetts, ana  on  the  usages  which  have 
prevailed  here.  Not  much  light  is  to  be  got 
from  decisions  as  to  the  rights  of  pew  holders 
in  England  or  elsewhere,  where  different 
laws,  usages,  and  systems  of  religious  ad- 
ministration have  been  established.  Atiy- 
Oen.  V.  Proprietors  of  Federal  Street  Meeting- 
Mouse  in  Boston^  8  Gray,  1,  64. 

The  first  question  is,  What  was  the  plain- 
tiff's title?  There  was  evidence  as  to  this, 
and  the  report  states  that  at  the  trial  no  ques- 
tion was  made  as  to  the  plaintiff's  title  to 


the  pews ;  but  the  defendant  contended  that 
they  were  owned  only  as  pews  are  owned  in 
the  Roman  Catholic  church,  according  to  the 
laws  and  usages  of  that  denomination.  We 
have  therefore  to  look  into  the  report  to  see 
what  sort  of  a  title  the  plaintiff  had.  The 
title  to  the  soil  stood  in  the  archbishop. 
JPrior  to  Stat.  1865,  chap.  123,  pews  except 
in  Boston  were  real  estate.  Trespass  would 
lie  for  interference  with  the  pew  owner's 
right  to  his  pew.  Jaekaon  v.  ^aunseviUe,  6 
Met.  127.  A  conveyance  of  the  pew,  there- 
fore, should  be  by  deed.  The  conveyances 
under  which  the  plaintiff  claims  title  were 
executed  in  1848  and  1852  by  the  archbishop, 
who  owned  the  soil.  These  two  conveyances 
were  in  the  form  of  deeds,  except  that  nei- 
ther of  them  was  under  seal,  nor  called  for 
a  seal.  This  omission  would  render  the  con- 
veyances ineffectual  as  deeds  of  real  estate. 
But  the  plaintiff  claims  title  by  adverse  pos- 
session.   The  conveyances  ran  to  the  j^rant- 


Bliy  worships  with,  and  apparently  attaches  him- 
self to,  another  rellirious  society,  abandons  his  pew 
within  the  meaning  of  such  a  condition.  Crocker 
▼•  Old  South  Soo.  in  Boston,  106  MaJB.  48S. 

n.  BlghU  of  the  pcuiah  or  tooiety. 

The  rights  of  the  pew  owner  and  of  the  (arustee 
are  distinct  and  separate,  and  are  not  in  conflict 
with  each  other*  8haw  v.  Beveridge,  8  Hill,  2tt,  88 
Am.  Bee.  616. 

The  absolute  ownership  is  in  the  corporation,  or 
in  the  trustees,  who  can  incumber  such  title,  alter 
the  pews,  raze  and  rebuild  the  church,  without  the 
consent  of  the  pew  holder,  and  without  an  in- 
vasion of  his  riirht.  Trustees  of  Third  Presby. 
Church  in  NewarJc  v.  Andruss,  21 N.  J.  L.  82S. 

It  is  not  necessary  to  consult  the  pew  holders,  as 
such,  when  the  corporation  determines  to  make  a 
sale  or  alteration,  the  right  to  property  in  pews 
giving  no  authority  to  object  to  such  proceeding. 
Sohier  v.  Trinity  Church,  109  Mass.  1. 

A  church  corporation  has  power  to  regulate  and 
order  the  renting  of  the  pews,  but  not  to  make  an 
absolute  sale  thereof  except  by  order  of  the  court. 
Be  Beformed  Dutch  Church  in  Saugerties,  16  Barb. 
287. 

The  only  power  that  church  trustees  had  under 
the  New  7ork  Statute  of  March  27,  1801,  relating 
to  the  incorporation  of  religious  societies,  was 
ihnited  to  a  demise  or  lease  of  the  real  estate,  or  to 
the  renting  of  the  pews.  Montgomery  v.  Johnson, 
9  How.  Pr.  £82,  where  the  pew  was  sold  under  an 
asBCSsment  sale  made  under  a  resolution  by  the 
church  trustees  to  raise  funds  for  repairing,  the  de- 
fendant claiming  title  under  a  prior  sale,  the  court 
holding  that  neither  had  any  title  the  trustees  hav- 
ing no  power  to  sell  under  the  Act  of  March  27, 
1801,  relating  to  the  incorporation  of  religious  so- 
detfes. 

An  absolute  deed  in  fee,  without  reserving  rent, 
of  a  pew  in  a  church  under  the  general  act  to  in- 
corporate religious  societies  was  held  void  in  V ielle 
V.  Osgood,  8  Barb.  180. 

Where  a  conveyance  of  land  for  church  pur- 
poses provided  that  the  seats  **should  be  free,**  and 
that  if  they  should  be  **rented  or  sold**  the  land 
should  revert,  the  court  held  that  the  sale  of  the 
land  for  payment  of  the  debts  of  the  church  was 
not  a  violation  of  the  condition.  Woodworth  v. 
Payne,  74  N.  Y.  196,80  Am.  Bep.  206b 

The  rights  of  the  society  are  impliedly  reserved 
In  every  grant  of  a  pew.  Fisher  v.  Glover,  4  N. 
fi.  18C. 

The  property  right  of  the  pew  holder  or  owner  is 
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subject  to  the  right  of  the  majority  of  the  parish 
society  or  corporation  to  take  down  and  destroy 
the  house,  wholly  or  only  in  part,  if  necessary  for 
the  purposes  for  which  erected,  and  to  repair,  en- 
large, or  rebuild  the  same  when  decayed  or  use- 
less. Wentworth  v.  First  Parish  in  Canton,  8  Pick* 
844 ;  Be  Rick  Presby.  Church,  3  Ed w.  Ch.  ISfi,  6  li.  ed. 
607;  Church  v.  Wells,  24  Pa.  248;  Heeney  v.  Trust- 
ees of  St.  Peter*s  Church,  2  Bdw.  Qi.  606,  6  Ii.  ed. 
688;  Abemethy  v.  Society  of  the  Church  of  Puri- 
tans, 8  Daly,  1;  White  v.  Trustees  of  First  Soa  of 
M.  B.  Church,  8  Lans.  477;  Cooper  v.  Trustees  of 
Fhnt  Presby.  Church  of  Sandy  Hill,  32  Barb.  222: 
Jones  ▼.  Towns,  68  N.  H.  462, 48  Am.  Bep.  0Q2;  Br- 
whi  V.  Hurd,  18  Abb.  N.  C.  01;  Daniel  v.  Wood,  1 
Pick.  108, 11  Am.  Dec  161 ;  Gay  v.  Baker,  17  Mass. 
486. 9  Am.  Dec  158;  Sohler  v.  Trinity  Church,  100 
Mass.  1;  Fisher  v.  Glover,  supra;  Van  Houten  v. 
McKelway,  17  N.  J.  Bq.  126;  Trustees  of  Third 
Presby.  Church  in  Newark  v.  Andruss,  21  N.  J.  K 
826. 

If  the  act  is  done  by  the  corporation  in  the  exer- 
cise of  its  legal  rights  it  gives  rise  to  no  constitu- 
tional question.  Cooper  v.  Trustees  of  First 
Presby.  Chur<^  of  Sandy  Hill,  sus>rok 

The  presumption  is  that  the  trustees,  in  perform- 
ing such  act,  are  carrying  out  the  legal  and  reason- 
able will  of  the  corporation.   IMd. 

If,  however,  the  authority  is  exercised  in  an 
arbitrary  and  despotic  manner,  the  pew  owner's 
rights  will  not  be  affected  or  concluded.    IMd. 

No  right  of  such  holder  lb  invaded  or  taken  from 
him  when  the  pew  1b  destroyed  from  necessity  or 
for  the  purposes  of  expediency  or  oonvenl^ioe. 
ihfd. 

The  right  to  change  or  take  down  pews  rests, 
however,  in  necessity  or  propriety.  Jbid^  and 
oases  supra. 

Where  the  dilapidated  state  of  the  edifice  or  the 
mcreasing  congregation  makes  it  proper  for  the 
trustees  to  rebuild,  they  may  do  so,  and  cannot  be 
restrained  by  the  pew  holders.  Heeney  v.  Trustees 
of  St.  Peter's  Church,  2  Edw.  Ch.  606, 6L.  ed.  622. 

In  Wentworth  v.  First  Parish  in  Canton,  8  Piok. 
844,  the  court  held  that  the  right  of  the  parish  to 
pull  down  the  building  for  the  purpose  of  rebuild- 
ing existed  without  complying  with  the  terms  of 
the  Statute  of  1817,  chap.  180,  which  only  extended 
its  provisions  to  proprietors  of  churches  other  than 
parishes. 

By  the  Revised  Statutes  of  MasBachnsetts,  chap. 
20,  M  87, 88,  the  parish  has  power  when  necessary 
for  altering,  repairing,  or  rebuilding  a  meeting- 
house to  take  down  any  pews  therein,  the  pews 
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ees  and  their  heirs  forever ;  sabject,  however, 
to  a  oonditlon.  They  also  described  the  terms 
OQ  which  the  grantees  might  lose  their  rights 
as  owDers.  The  conveyaDces  were  in  form 
adapted  to  convey  a  good  title  to  real  cntate 
in  all  respects,  except  in  the  want  of  seals 
or  words  calling  for  seals;  and  the  grantees 
occa paring  under  them,  if  they  understood 
their  title  to  be  good,  as  they  may  have  done, 
had  n  basis  upon  which  to  hegin  an  adverse 
possession.  Whether  the  plaintiff  had  gained 
a  title  by  adverse  possession  was  a  question 
of  fact.  The  court  could  not  rule  against 
him  as  matter  of  law  as  to  his  title,  and  we 
think  did  not  intend  to  do  so.  Certainly, 
the  plaint ijff  had  a  sufficient  case  for  the  Jury 
as  to  his  title,  unless  the  title  to  pews  in  a 
Catholic  church  is  different  from  the  title  to 
pews  in  other  churches.  There  is  nothing 
in  the  facts  of  the  case  to  show  that  in  1848 
or  1853  the  title  to  pews  in  Catholic  churches, 
when  conveyed  to  individuals,  was  held  by 


them  in  an^  different  way,  or  that  it  con- 
ferred any  different  rights  upon  the  pew  own- 
ers, than  in  the  churches  of  other  religious 
denominations.  The  various  pieces  of  testi- 
mony introduced  to  show  the  metbiKls  and 
usages  of  that  denomination  do  not  seem  to 
touch  the  question  of  the  rights  of  a  pew 
holder  who  has  a  title  to  his  pew. 

The  decrees  of  the  council  held  in  1868  go 
to  show  that  many  of  the  ordinary  corporate 
powers  of  proprietors  of  meeting  houses  are 
vested  in  certain  ecclesiastical  officers;  but 
they  do  not  reach  the  question  what  rights  a 
pew  holder  acquires  by  virtue  of  his  owne^ 
ship  of  a  pew.  In  respect  to  these  rights, 
the  plaintiff,  as  pew  holder,  stood  in  the 
same  position  as  a  pew  holder  in  a  church  of 
anv  other  denomination,  under  the  general 
rules  or  principles  of  law.  The  general  right 
of  a  pew  holder,  as  between  himself  and  the 

garish  or  the   proprietors  of  the  meeting 
ouse,  is  settled  by  a  course  of  decisions. 


be\ng  fliBt  appraised  and  the  appraJsed  value  being 
payable  to  the  owner,  but  no  oompensation  is  pay- 
able when  the  pews  are  taken  down  owing  to  the 
unfltDCflB  of  the  house  for  publio  worship. 

B7  this  statute,  however,  the  provisions  of  the 
Act  of  1S17  wore  extended  to  parishes  as  well  as 
aocietlea.    Mass.  Rev.  Stat.  chap.  20,  8  87. 

And  equity  will  not  interfere,  by  way  of  injan<v 
tion,  with  the  pulling  down  and  rebuilding  or  re- 
moval of  such  churoh  when  expedient  and  proper. 
Van  Houten  v.  McKelway,  17  K.  J.  Eq.  126;  Be 
Brick  Presby.  Church,  3  Bdw.  Ch.  15&,  6  L.  ed.  fl07; 
fleeney  v.  Trustees  of  St.  Peter^s  Church,  2  Bdw. 
Gb.006,fiL.ed.8S2. 

Where  a  meetinfr  house  was  erected  solely  for  the 
use  of  a  certain  society,  the  court  held  that  rach 
society  could  notmalotaln  an  action  quareclaugum 
fregU  airalnst  a  pew  holder  for  ocou  pying  the  pul  pit 
and  preventing  the  society  from  perf  ormin^r  serv- 
ice. Beligious  Oonir.  80c.  in  Bakersfield  v.  Baker, 
15  YL 119,  40  Am.  Deo.  688. 

TTT.  Rights  of  Vie  pew  moner. 

a.  Comvemation  vipon  removoL 

Upon  the  question  of  the  right  to  compensation 
the  decisloQS  would  appear  to  discord. 

The  point  would  seem,  however,  in  the  majority 
of  cases  to  turn  upon  the  question  of  the  necc^ssity 
for  such  alteration  or  removal,  and  a  distinction 
would  seem  to  be  made  between  cases  of  the  entire 
remoTai  or  demolition  of  the  edifice  and  those  of 
the  removal  or  demolition  of  pews  only. 

The  pew  owner  cannot  be  despoiled  of  his  prop> 
erty.  Kimball  v.  Second  Ck>ng.  Parish  in  Rowley, 
24  Pick.  847. 

If  necessity  exists  the  right  may  be  exerdsed 
without  compensation  to  the  pew  holder.  Cooper 
T.  Trustees  of  First  Presby.  Church  of  Sandy  UiU, 
az  Barb.  222. 

In  come  respects  his  rights  are  superior  to  those 
of  the  parish,  and  they  must  exerciss  their  general 
ownership  tn  subordination  to  them  and  be 
restricted  to  the  general  purposes  for  which 
churches  are  erected  and  parishes  created.  Revere 
▼.  Gannett,  1  Pick.  109;  Kimball  v.  Second  Cong. 
Parish  Id  Rowley,  auiira. 

The  society  has  the  right,  where  necessary,  to  re- 
more  or  destroy  a  pew  paying  or  tendering  to  the 
pew  owner  compensation  for  the  loss.  Jones  v. 
Towne,  58  N.  H.  4112, 42  Am.  Rep.  602. 

There  Is  no  right  to  oompensation  where  the  re- 
ttoval  h  caused  by  the  dilapidated  oonditlon  of  the 
baildlng,  or  in  case  of  its  destruction  by  fire  or 
other  casoal^,  or  in  case  of  a  necessary  rebuilding 
83LR.A. 


through  decay.  Yoorhees  v.  Presbyterian  Chiuch 
of  Amsterdam.  17  Barb.  108;  Wheaton  v.  Oates,  IS 
N.  Y.  SOS;  Church  v.  Wells,  24  Pa.  241h  Kellofrff  v. 
Dickinson,  18  Yt  288;  Mayer  v.  The  Temple  Beth  El, 
62  N.  Y.  8.  R.  688;  Abemethy  v.  Society  of  the 
Church  of  Puritans.  8  Daly,  L 

The  parish  has  a  rtirht  to  take  it  down,  rebuild 
upon  the  same  spot,  or  alter  its  form  and  shape  so 
as  to  make  it  more  convenient,  and  if  this  be  dona 
for  useful  purposes  and  the  pews  are  destroyed  the 
pew  holders  must  be  indemnified,  the  nature  of  a 
pew  being  such  that  it  Is  subject  to  tbe  retrulationa 
of  the  parish.  Gay  v.  Baker,  17  Maas.  48^  9  Am. 
Deo.  in. 

No  tort  is  committed  in  the  exerdse  of  leiral  dis- 
cretion. Kimball  v.  Second  Conff.  Parish  In  Row* 
ley,  24  Pick.  847;  Gay  v.  Baker,  tuprck;  Daniel  v. 
Wood,  1  Pick.  302,  U  Am.  Dea  lU. 

It  is  only  in  cases  where  the  meeting  house  haa 
become  so  old,  decayed,  or  ruinous  as  to  be  unfit 
for  use,  and  when  in  fact  the  pew  has  ceased  to  be 
of  any  use  or  value  as  a  pew,  that  the  parish  can 
deprive  him  of  it  without  oompensation.  Kimball 
V.  Second  Cong.  Parish  in  Rowley,  mprti;  Howard 
V.  First  Parish  In  North  Bridgewater,  7  Pick.  188. 

Where  the  meeting  house  is  so  old  and  ruinoua 
that  the  jury  find  it  nec<'ssary  to  take  it  down, 
there  can  be  no  compensation  to  the  pew  holder* 
Howard  v.  First  Parish  in  North  Bridgewater, 
tupra. 

In  cases  of  necessity  there  can  be  no  complaint 
even  if  a  diiferent  plan  or  arrangement  of  the  pewa 
is  adopted.  Yoorhees  v.  Presby tenan  Church  of 
Amsterdam,  17  Barb.  103. 

In  Howe  v.  Stevens,  47  Yt.  262,  however,  it  was 
held  that  where  the  edifice  was  ruinous  so  as  not 
to  be  occupied  for  worship  the  court  bold  the  pew 
owner  could  only  recover  nominal  damages. 

It  bas  been  held,  however,  that  not  only  must 
the  house  be  decayed,  old,  and  ruinous  so  as  to  bo 
unfit  for  worship,  but  that  It  must  also  be  in  such 
a  state  as  to  render  its  entire  demolition  necesMiry 
in  order  to  bar  the  pew  owner*s  rifrbt  to  compenra- 
tlon.  Gordon  v.  HadseU,  9  Cush.  606:  Wentworth 
V.  First  Parish  in  Canton,  8  Pick.  344;  Howard  v* 
lilrst  Parish  in  North  Bridgewater,  mura. 

Where  the  edifice  is  pulled  down  by  the  resolution 
of  the  majority  of  the  pew  holders,  the  minority,  in 
the  absence  of  proof  of  malicious  or  wanton  abuse 
of  power,  have  no  remedy.  Wentworth  v.  First 
Parish  in  Canton,  suprcL 

If  the  meeting  house  of  a  parish  is  abandoned 
although  fit  for  pubhc  worship,  and  a  new  house  la 
built  in  another  location,  the  pariah  is  not  liable  to 
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The  parish  or  the  proprietors  may  abandon 
the  meeting  house  as  a  place  of  public  wor- 
ship without  any  liability  to  pew  holders, 
although  the  pews  may  thereby  be  rendered 
nearly  or  quite  useless :  and  the  fact  that  the 
meeting  house  is  still  fit  to  be  used  does  not 
render  the  parish  or  the  proprietors  liable. 
Fassett  v.  Mrat  Parish  in  Boylaton,  19  Pick. 
861.     It  is  within  the  power  of  the  parish  or 


the  proprietors  to  determine  whether  to  take 
down  a  church  or  to  make  alterations  ami  re- 
pairs. The  pew  holder  cannot  prevent  them 
from  doing  this.  The  parish  or  the  pro- 
prietors are  the  owners  of  the  soil,  and  tbej* 
may  determine  all  matters  relative  to  the 
structure  to  be  maintained  thereon.  Daniel 
V.  Wood,  1  Pick.  102,  11  Am.  Dec.  151 ;  Gay 
T.   Baker,  17  Mass.   435,  9  Am.   Dec   159; 


the  pew  holders  in  the  old  edifice  provided  the  acts 
are  not  done  wantonly  or  for  the  purpoee  of  io> 
Jury.  Fassett  V.  First  Parish  In  Boylstoo,  19  Pick. 
861. 

In  Fisher  v.  Glover,  4  N.  H.  180,  the  court  held 
that  a  town  had  the  rifirbt  to  remove,  pursuant  to  a 
town  vote.  Its  meetloff  house  from  one  location  to 
another  in  order  to  accommodate  the  town  to  the 
best  advantage,  without  beiofr  liable  for  disturbinir 
the  pew  holder  in  his  use  of  the  same. 

So  where  from  overruling  considerations  it  is  ex- 
pedient that  a  sale  should  take  place,  the  interests 
of  the  pew  owners  are  destroyed.  Wheaton  v. 
Gates,  18  N.Y.80&. 

And  the  order  of  a  county  court  for  the  sale  of 
the  huUdinff  is  valid  and  puts  an  end  to  the  pew 
owner's  rights.    Ibid. 

Where  the  building  was  sold  by  the  corporation 
under  the  order  of  the  court,  and  a  new  edifice 
buUt  upon  a  new  site,  the  court  held  that  the  pew 
owner  was  entitled  to  a  pew  In  the  new  edifice 
<x)rrf*sponding  in  location  to  the  one  be  occupied 
in  the  old  church,  upon  payment  of  such  sum  as  In 
equity  he  ought  to  pay  if  the  new  building  cost 
more  than  the  proceeds  of  the  sale  of  the  old  one, 
or  to  compensation  in  damages  in  case  of  ref  usaL 
Mayor  v.  The  Temple  Beth  El,  62  N.  Y.  8.  R.  688. 

In  Van  Houten  v.  McKelway,  17  N.  J.  Eq.  126, 
where  it  was  sought  to  restrain,  the  defendants 
L'rom  selling,  the  court  held  that  the  trustees  or 
owners  of  a  church  have  the  right  to  take  down, 
rebuild,  or  remove  the  edifice  for  the  purpose  of 
more  convenient  worship  without  making  com- 
pensation to  (the  Ipew  holders  for  the  temporary 
Interruption. 

But  where  the  pew  is  destroyed  for  convenience 
or  from  expediency,  and  not  from  necessity,  the 
owner  has  a  right  to  compensation  and  Indemnity. 
Voorhees  V.  Presbyterian  Churoh  of  Amsterdam,  17 
Barb.  108. 

To  the  same  effect,  Hs  Brick  Presby.  Cburch,  8 
Edw.  Ch.  166, 6  Lb  ed.  607;  Kellogg  v.  Dickinson,  18 
Vt.  866;  Mayer  v.  The  Temple  Beth  El,  mpra. 

Where  the  parish  takes  down  a  meeting  house 
which  Is  in  good  order,  for  the  purpoee  of  rebuild- 
ing one  in  better  taste  or  of  larger  dimensions, 
compensation  must  be  paid.  Howard  v.  First 
Parish  in  North  Bridgewater,  7  Pick.  138. 

Neither  the  corporation,  nor  a  majority  of  the 
congregation,  can,  for  mere  purposes  of  improve- 
ment or  embellishment,  deprive  the  pew  owner  of 
his  property  without  compensation.  Voorhees  v. 
Presbyterian  Churoh  of  Amsterdam,  sitpra. 

The  corporation,  however,  has  a  right  to  change 
or  take  down  pews  according  to  propriety,  upon 
(riving  compensation.  Oooper  v.  Trui^tees  of  First 
Presby.  Churoh  of  Sandy  Hill,  88  Barb.  228. 

If  reconstruction  is  unneoessary,  a  mere  matter 
of  taste  and  fancy,  and  the  pew  owner  is  dissatisfied 
with  the  change,  he  may  refuse  to  accept  tibe  new 
pew  and  ask  for  the  prioe  of  the  old  pew  or  dam- 
ages suffered  by  the  unneoessary  destruction  of  his 
pew.  Curry  v.  Trustees  of  First  Presby,  Cong,  of 
Erie,  2  Plttsb.  40. 

If  the  owner  aooepts  a  new  pew  in  place  of  the 
old  one  or  in  lieu  of  damages  for  its  removal,  he 
becomes  the  purchaser  of  a  new  and  different  pew. 
IMd. 
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The  parish  has  the  right  to  remove  or  change  the 
form  of  the  pews  for  the  purpose  of  repair  and 
rendering  the  interior  more  convenient,  or  to  de- 
stroy them  altogether  for  the  purpose  of  erecting' 
or  substituting  a  more  commodious  or  el^tmt  edi- 
fice without  compensation  in  cases  of  neceesitj' 
(Kimball  v.  Second  Cong.  Parish  in  Rowley,  24  Pick. 
847;  Gay  v.  Baker,  17  Mass.  486,  9  Am.  Deo.  160e 
Daniel  v.  Wood,  1  Pick.  102. 11  Am.  Dec  161),  as  the 
good  of  the  society  may  require. 

A  temporary  unfitness  may  be  caused  by  acci- 
dent, or  by  partial  decay,  or  by  the  making  of 
necessary  alterations  and  repairs,  and  will  not  bar 
the  pew  owner's  right.  Gorton  v.  HadselL,  9  Cuah. 
608. 

The  mere  fact  that  the  bouse  is  unfit  for  worship 
upon  a  particular  day  is  not  sufficient  to  warrant 
the  grant  of  compensation.   Ibid, 

Where  the  repairs  and  alterations  did  not  inter- 
fere with  the  plain clfl*s  right  to  occupy  his  pew« 
but  consisted  in  the  placing  and  construction  of 
other  pews  in  front  of  his,  the  court  refused  him 
relief.  Bronson  v.  St.  Peter^  Church,  7  N.  Y.  Legal 
Obs.861. 

The  trustees  of  such  a  corporation  have  power 
to  direct  the  alteration;  the  pew  holders  being  left 
to  claim  reasonable  compensation  for  the  depriva- 
tion of  their  rights.  Cooper  v.  Trustees  of  First 
Presby.  Church  of  Sandy  HiU,  88  Barb.  222. 

Under  General  Statutes,  chap.  80,  68  85^  8ft.  the 
rights  of  pew  holders  to  compensation  is  secured* 
Sohler  v.  Trinity  Church,  109  Mass.  1. 

By  Stat.  1817,  chap.  189,  6  6,  the  proprietors  have 
the  right  to  take  down  any  pews  for  the  purposes  of 
repairing,  enlarging,  or  rebuilding,  the  pews  being 
first  appraised,  the  new  pews  to  be  sold,  and  the 
money  arising  from  such  sale  to  be  applied  m  pay« 
ment  of  the  pews  removed. 

If  the  parish  act  in  a  legal  manner  In  removing 
or  destroying  a  pew  they  may  lawfully  tender  the 
owner  thereof  the  appraised  value  thereof,  and 
thus  bar  any  action  for  damages.  Kimball  v.  8eo> 
ond  Cong.  Parish  in  Rowley,  24  Pick.  847,  decided 
under  the  Act  of  1817,  chap.  189. 

If  they  take  from  the  owner  the  use  of  the  pew« 
they  must  substitute  its  equivalent  In  money. 
Kimball  v.  Peoond  Cong.  Parish  in  Bowley,  supro^ 
in  which  case  they  were  looked  upon  as  purchasera, 
under  Stat.  1817,  chap.  189,  at  a  fair  compensation* 

In  Kimball  v.  Second  Cong.  Parish  in  liowley, 
supra,  the  court  applied  the  provisions  of  »tatb 
1817,  chap.  189,  respecting  the  appraisement  of 
pews  upon  removal  to  territorial  parishes,  holdinir 
that  they  might  proceed  according  to  that  aotb 

bu  AcMon  for  dMunfMnc^ 

The  pew  owner  cannot  be  devested  of  his  rights 
except  by  consent.  Bellgious  Cong.  Soc.  in  Bakers- 
field  v.  Baker.  16  Yt.  119, 40  Am.  Dec  068. 

The  right  Is  absolute  against  every  other  peraon, 
and  may  be  enforced  in  trespass,  ejectment,  or  ac- 
tion upon  the  case  according  totbe  drcumstanceiL 
Wentwortb  v.  First  Parish  in  Canton,  8  Pick.  84i. 

For  the  disturbance  of  the  pew  owner^s  rights  tta« 
action  Is  by  way  of  trespass  on  the  case.  Perrin  t* 
Granger,  88  Vt.  101,  where  the  action  was  for  dla- 
tarbing  the  plsintlff,  an  administrator,  in  the 
and  oooupatlon  of  the  pew. 


Atlwaro  t.  (^Bbish. 
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Jis  Ifew  Scnith  Meeting-Hinm  in  Boston,  18 
^llen,  497,  607. 

Neyertheless,  the  right  of  the  pew  holder 
is  held  to  be  of  such  a  nature  that  he  is  en- 
titled to  an  indemnity  if  the  parish  or  the 
proprietors  exercise  their  right  to  take  down 
the  church  when  it  is  in  such  a  condition 
that  its  demolition  is  not  actually  necessary. 
If  it  has  become  necessary  to  take  down  a 


meeting  house, — that  is  to  say,  if  a  meeting 
house  has  become  so  old  and  ruinous  that  its 
further  use  is  not  practicable, — the  parish  or 
proprietors  need  not  make  payment  to  a  pew 
holder  for  the  removal  of  his  pew.  But  if 
a  meeting  house  is  taken  down,  or  the  pews 
are  removed,  merely  as  a  matter  of  expedi- 
ency, the  pew  holders  are  entitled  to  pay- 
ment.   This  rule  has  been  so  often  stated  and 


To  the  same  effect.  Trustees  of  Third  Presby. 
Church  in  Newark  v.  AndruaB,  81  N.  J.  L.  3S5: 
JloweT.  Stevens,  47  Yt.  282;  KellOffir  v.  DlcUnson, 
18  Vt.  »6;  Shaw  v.  Beveridge,  8  Hill,  20.  88  Am. 
J>eo.  ffl6;  Wood  worth  v.  Payne.  74  N.  Y.  I^  80  Am. 


The  pew  owner  has  an  action  in  trespass  or  by 
of  writ  of  entry,  against  any  one  disturbing 
him  in  his  seat.   Gay  v.  Baicer,  17  Mass.  436..  9  Am. 

3>eo.  IflQ. 
An  action  qaare  eiauBumfreatt  will  He'forbreak- 

Ang  and  entering  the  plaintiff^s  pew  so  long  as 
peiws  are  considered  as  real  estate.  Jackson  v. 
^Umnaeville,  6  Met  127. 

Wot  the  violation  of  his  right  to  possession  be 

maj  maintain  an  action  of  trespass  quare  dauman 

-fregU.    O'Heary.  J>eGoeBbriand,88Vt.M)6,80  Am. 


Tbe  party  aggrieved  has  bis  action  upon  the  case 
'ffor  damages,  or  he  may  bold  a  property  in  the  new 
pews  eqnal  to  the  old  one.    Daniel  v.  Wood,  18 
liMB.  lOS.  11  Am.  Dec  ISL 

So  trespass  lies  by  one  tenant  or  pew  owner 
«galnBt  another  owner  as  it  lies  against  a  stranger. 
OTBear  v.  De  Goesbriand,  supra. 

The  owner  has  the  right  to  remove  any  person 
wron^uUy  in  the  occupation  of  the  pew,  upon  re- 
foaal  to  vacate  using  no  more  force  than  absolutely 
iieceaBary.  Jones  v.  Towne.  68  N.  H.  48S,  42  Am. 
Sep.  002. 

Bven  against  the  owner  of  the  legal  estate  in 
whom  the  land  is  vested.  0*Hear  v.  De  Goesbri- 
and, aupro. 

B%'en  though  possession  equal  to  an  ouster  of  the 
eociety  may  have  taken  place,  yet  a  pew  holder 
fufl  his  action  for  the  interference  with  his  rights 
individually.    Howe  v.  Stevens,  47  Yt.  202. 

Tbe  members  of  a  religious  society  who  are  tbe 
-owners  of  pews  in  a  meeting  house  cannot  maln- 
'tain  a  biil  in  equity  against  the  members  of  the 
society  owning  the  bouse,  under  Gen.  Laws,  chap. 
Ifii.  ft  17.  for  a  sale  of  the  house  and  a  division  of  its 
ptoeeeda.  Trinitarian  Cong.  800.  in  Francestown 
▼.  ITnion  Gong.  800.  in  Francestown,  81 N.  H.  884. 

Bat  the  owner  of  a  loose  bench  or  seat  in  a 
■chnreh,  oocunied  by  the  owner  by  tbe  mere  will  and 
liceaae  of  the  trustees,  cannot  maintain  trespass 
•afrafnatttaem  for  the  removal  thereof,  as  it  is  not 
attached  to  the  freehold.  Kiebuhr  v.  Piersdolt,  2i 
Wfv.  318. 

No  action  Hes  at  the  suit  of  a  pew  bolder  for  a 
mere  breaking  and  entry  of  the  church  building. 
Howe  V.  Stevens,  supra. 

In  Solomon  v.  Congregation  B*nal  Jesburun,  48 
How.  Fr.  204,  the  court  refused  an  injunction  re- 
-fltraining  tbe  society  from  removiogand  changing 
-the  pews  of  the  synagogue  in  violation  of  the 
platntiirs  rights  as  a  pew  holder,  and  as  contrary 
-to  the  Jewish  customs,  usages,  and  doctrine,  the 
meeting  of  tbe  society  being  regular  and  rattfled 
t>y  the  trustee?  tbe  equities  being  denied  and  the 
-ctatnte  giving  the  trustees  full  power  to  regulate 
the  venting  of  pews. 

IV.  Vruehvnih, 
In  the  absence  of  any  proof  that,  by  usage  or 


^  rights  were  acquired  to  special  seats,  the 
of  a  free  church  have  a  right  to  control 


places  where  persons  shall  sit.  Sheldon  v.  Vail,  38 
Hun,  864. 

Where,  by  force  of  an  act  incorporating  religious 
societies  and  its  supplements,  the  church  trustees 
are  its  wardens  and  vestrymen,  who  along  with 
the  rector  control  the  temporal  affairs  of  the 
church  together  with  the  discretionary  authority 
in  the  disposition  of  the  seats  and  pews  of  the 
church,  the  vestry  by-laws  govern  the  church  in 
respect  thereto.  State  v.  Trinity  Church  in  Trei^ 
ton,  46  N.  J.  L.  280. 

Therefore  where  the  original  holder  joined  in 
the  adoption  of  the  free  church  plan  and  occupied 
the  pews  till  his  death,  when  one  was  given  up,  the 
court  held  that  the  deceased  bad  no  alienable  or 
transmissible  interest  in  tbe  pew,  the  right  t)einff 
one  in  land  within  the  statute  of  frauds  and  sub> 
Ject  to  the  rule  that  an  interest  in  land  must  be 
created  by  deed  under  seal,  and  further  that  aS 
most  his  Interest  was  merely  leasehold  for  the  term 
for  which  pews  were  usually  rented  at  the  annual 
letting.  State  y.  Trinity  Church  in  Trenton, 
supra. 

Where  the  church  was  free,  without  the  rentinir 
of  seats,  and  no  proof  was  given  of  any  conditiona 
upon  which  parties  were  allowed  to  occupy  any 
particular  seat,  or  any  seats  at  alt,  the  court  held 
that  the  plaintiff  might  be  lawfully  ejected  from 
a  pew  although  be  was  in  the  habit  of  using  a 
particular  pew,  a  request  to  vacate  having  been 
made.   Sheldon  v.  Yall,  supra. 

T.  jlttoehment. 

A  pew  may  be'  attached  upon  mesne  prooesi 
without  the  offlcer  entering  tbe  building.  Perrin 
V.  Leveret  t,  13  Mass.  128. . 

In  Massachusetts,  whenever  a  pew  is  attached  or 
taken  in  execution,  notice  thereof  shall  be  given 
in  writing,  by  the  attaching  officer  to  the  clerk  of 
the  parish  or  religious  society  holding  the  church 
wherein  the  pew  is  situated,  or  left  at  his  dwelU 
ing  house  or  usual  place  of  abode.  Stat.  18K2,  chap* 
88,9  7. 

Where  the  only  notice  of  attachment  was  an  aU 
tested  copy  of  the  writ,  without  copy  of  the  offi- 
cer's return,  and  no  notice  of  the  pew  attached,  the 
the  party  owning  more  than  one,  the  court  held 
there  was  not  sufficient  notice  under  the  statute. 
Sargent  v.  Pelrce,  2  Met.  80. 

Where  the  execution  is  never  recorded  it  is  a 
fatal  defect  in  the  tenants  title,  as  everything 
requisite  to  a  statutory  title  must  appear  of  record. 
Ibid. 

The  levy  of  an  execution  gives  a  legal  title  over 
a  party  holding  a  mere  assignment  of  tbe  certifi- 
cate of  the  right  to  tbe  pew,  which  is  a  mere  equi- 
table interest.  Barnard  v.  Whipple,  20  Yt.  401, 70 
Am.  Deo.  422. 

Tbe  debt  or  expense  incurred  in  rebuilding  a 
church  is  not  such  an  incumbrance  upon  the  prop- 
erty as  will  render  the  covenantor  or  grantor  lia- 
ble to  damages  for  a  broken  contract  under 
his  covenant  against  incumbrancea  Spring  v» 
Tongue,  9  Mass.  28, 0  Am.  Dec.  21. 

YL  Ajueument  and  tapMtUin, 

A  pew  right  by  itself  is  not  the  subject  of 
tion.    Church  V.  Wells,  24  Pik  240 
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maintained  that  it  must  be  taken  to  be  the 
settled  law  of  this  commonwealth,  however 
the  law  may  be  elsewhere.  Howard  v.  First 
FarisJi  in  N<yrik  Bridgewater,  7  Pick.  188; 
Kimball  t.  Second  Cong,  Parish  in  Rowley, 
24  Pick.  847,  849 ;  Qorton  v.  HadMU,  9  Cush. 
508;  Wentworth  v.  First  Parish  in  Canton, 
8  Pick.  844.  It  is  obvious  that  if,  for  any 
reason,  the  place  of  public  worship  has  been 


changed  so  that  religious  services 
loneer  held  in  the  church  which  was  formerly 
used  for  that  purpose,  the  value  of  a  pew  i» 
much  diminished;  but,  when  such  change- 
has  been  made  merely  from  reasons  of  expedi  - 
ency,  the  parish  or  proprietors  cannot  go  oa 
and  demolish  the  pew  without  making  ooni- 
pensation  to  the  owner  of  it.  He  still  haa- 
an  ^existing  right,  which  may  not  be  very 


Tbe  meetlog  called  for  the  purpose  of  aaseas- 
ment  for  repairs  must  be  one  of  the  corporation 
duly  called  for  that  puipose.  Maybeny  v.  Head, 
80  Me.  27. 

The  trustees  and  congregation  can  adopt  a  bv- 
law  or  resolution  to  equalise  the  amount  neces- 
sary for  Its  support,  and  aesess  the  proportionable 
amount  upon  each  pew  holder,  even  In  the  absence 
of  an  express  provision  in  the  constitution  or  ar- 
ticles of  association  authorising  them  to  do  so. 
Curry  v.  Trustees  of  Plrst  Presby.  Gong,  of  Brie, 
SPlttsb.4Q. 

The  right  to  assess  a  tax  upon  the  owner  of  a 
pew,  used  and  occupied  by  him,  and  to  charge 
him  peraonally  therewith.  If  it  exists  at  all,  Is  only 
l)y  reason  of  the  conditions  and  provlsioDs  of  the 
deed  under  which  the  pew  Is  held.  First  M.  B.  tioc. 
T.  Brayton,  0  Allen,  248. 

In  Mussey  v.  BulOnch  Street  Soc,  1  Gush.  148, 
where  the  society  was  duly  incorporated,  the  court 
held  it  bad  a  right  to  sell  its  pews,  adopting  a 
method  of  taxation  with  the  consent  of  all  the  pro- 
prietors, as  means  of  payment  under  its  powers  to 
purchase  and  sell  or  dispose  of  its  property. 

The  taxation  of  a  pew  by  a  corporation  may  be 
assented  to  by  the  pew  owner  by  receiving  the 
deeds  authorizing  the  levy  and  assessment  of  such 
pews,    lltid. 

The  unaccepted  offer  made  by  a  pew  holder  to 
the  corporation  under  Qen.  Stat.,  chap.  80,  I  41,  to 
seU  his  pew,  will  not  prevent  the  society^  selling 
the  same  for  taxes,  especially  where  he  has  occu- 
pied the  same  oonttnuoualy  ttiereaf  ter  for  a  num- 
ber of  years  the  society  exercising  no  act  of  own- 
ership thereover  or  interfering  with  the  possession. 
Curtis  V.  First  Goog.  Soc.  in  Quinoy,  108  Mass.  147. 

Where  the  sale  was  objected  to  upon  the  ground 
that  the  consent  of  all  the  pew  owners  was  not  ob- 
tained to  the  assessment  under  the  Act  of  1852, 
ohap.  319,  the  parish  whose  house  was  erected  prior 
to  the  Act  of  1845,  never  having  voted  to  avail 
themselves  of  the  Act  at  a  regular  pariah  meeting 
called  for  that  purpose  as  required  by  the  Act  of 
1864,  chap.  258,  the  proceedings  being  by  a  direct 
vote  for  that  purpose,  the  court  thought  the  parish 
had  not  placed  themselves  in  a  position  to  pass  a 
vote  to  assess  taxes  on  pews.  First  Parish  in  West 
Newbury  v.  Dow,  8  Allen,  869. 

The  original  owner  of  a  pew  who  bids  for  the 
same  at  an  auction  sale  made  by  the  treasurer  for 
nonpayment  of  taxes.  Is  not  estopped  from  object- 
ing to  the  sale  as  illegal  though  he  continue  in  pos- 
session upon  being  sued  for  the  price.   Ihid, 

In  Mayberry  v.  Mead,  80  Me.  27,  it  was  held  that 
the  assessors  had  no  authority  to  add  to  the  sum 
raised  an  outlay  at  their  pleasure,  and  assess  it  on 
the  pews  in  the  absence  of  statutory  authority,  as 
their  acts  were  in  excess  of  their  powers  and  there- 
fore void. 

The  court  will  not  restrain  tbe  sale  of  the  pew  by 
the  trustees  for  nonpayment  of  assessments,  upon 
the  ground  that  the  plaintiff  was  deprived  of  his 
■hare  of  tbe  proceeds  of  the  sale  at  the  end  or  ter- 
mination of  the  lease  of  the  property.  Abemethy 
T.  Society  of  the  Church  of  Puritans,  8  Daly,  L 

Where  the  terms  of  plaintiff^s  deed  showed  that 
the  grantee  should  pay  an  annual  sum  equal  to  tea 
per  cent  of  the  orlghial  appraised  value  of  the  pew, 
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and  whatever  further  assessment  shoold  be  mad^- 
thereon,  or  forfeit  tbe  pew  in  case  of  default,  the- 
oourt  refused  to  restrain  a  forfeiture  and  sale  of 
the  pew.   J2>fd. 

Where  a  pro  rata  assessment  upon  the  value  off 
the  pews  was  made  by  the  trustees  in  order  to  de> 
fray  the  proper  and  necessary  expenses,  the  pew 
owners  will  be  liable  therefor  even  though  higher 
than  the  rate  of  assessment  mentioned  in  tha- 
deeds.  Gurry  v.  Trustees  of  First  Presby.  Gong,  ot 
Erie,2Pltt8b.40. 

Where  the  plaintiff,  whose  pew  was  owned  by 
hhn  before  the  incorporation  of  the  church  and- 
subject  to  all  rates  and  taxes  imposed  thereon  for 
expenses,  etc,  sought  to  restrain  the  defendant 
from  selling  pews  for  nonpayment  of  taxes  asseaaed 
thereon,  the  court  held  that  It  was  no  objection  to- 
such  assessment  that  a  clause  in  the  subsequent 
charter  requiring  the  majority's  assent  to  taxation 
had  been  repealed  even  without  notice  to  him. 
Bailey  v.  Trustees  of  Power  street  M.  B.  Church,  ^ 
B.L491. 

Where  an  act  of  incorporation  provided  that  the 
tax  assessment  upon  pew  holders  should  not  ex- 
ceed a  certain  amount  for  repairs,  the  support  of 
the  pastor  and  congregation,  and  payment  of  inci- 
dental expenses,  and  gave  leave  for  any  pew  holder 
to  surrender  his  pew  upon  gi^'ing  written  notice  a» 
required  thereby,  from  which  time  assessment* 
ceased  as  to  him  so  far  as  supporting  was  coo- 
corned,  with  the  right  reserved  for  such  owner  t» 
reoccupy  and  hold  under  the  same  terms  upon  giv- 
ing the  requisite  notice,  the  court  held  that  sucb 
surrendered  pews  could  only  be  taxed  to  the  yearly 
amount  specified,  and  that  the  pastor's  support 
oould  not  be  included.  Second  UnlversaJist  Soc  t- 
Cooke,  7  R.  1. 69. 

Pew  owners  are  not  liable  in  personam,  for  as- 
sessments, unless  there  Is  some  special  ground  from 
which  a  contract  to  pay  may  be  implied.  St^  PaulV 
Church  in  Syracuse  v.  Ford,  84  Barb.  10. 

The  trustees  of  a  church  have  no  power  to  mak» 
and  levy  personal  assessments  upon  the  pew 
owners  to  defray  the  salary  of  the  minister  as  suclb 
owners  are  not  liable  in  personam  in  the  absence  nft 
special  grounds  raising  an  implied  contract  to  pay. 
Trustees  of  Fii-st  Presby.  Cong.  In  Hebron  ▼.. 
Quackenbush,  10  Johns.  217. 

Where  the  statute  merely  provided  that  the  pro-> 
prietors  mlgbt  at  a  duly  authorized  meeting  toar 
themset^oes  to  raise  money  to  repair  when  necessary^ 
the  court  held  that  it  only  contemplated  a  tax  per- 
sonally upon  the  pew  dolders,  and  not  the  pews,  no- 
provision  for  forfeiture  or  sale  for  nonpayment 
being  provided.    Perrin  v.  Granger,  80  Vt,  £05. 

A  joint  liability  cannot  exist  or  result  from  the 
ownership  of  a  pew  in  common,  any  more  than  a 
joint  llabUity  of  all  the  pew  owners  results  from  a 
quasi  tenancy  in  common  of  the  whole  church.  St. 
Paurs  Church  in  Syracuse  ▼.  Ford,  «upra,  where 
defendants  were  sought  to  be  charged  as  pew  rent 
on  an  assessment. 

A  parish  is  not  the  proper  pcrty  to  institute  an 
action  to  recover  the  amount  due  for  a  bid  at  an 
auction  sale  of  a  pew  by  its  treasurer,  for  nonpay* 
ment  of  taxes  assessed  thereon  for  the  support  off 
public  worship.  Fixst  Parish  in  West  Newbuiy  ▼• 
Dow,  8  Allen,  860. 
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Taloable,  but  which,  neTertheleas,  is  en- 
titled to  recognition  under  the  laws.  Relig- 
iooB  seryioes  may  be  re-established  there, 
or  other  uses  of  this  pew  may  be  open  to  the 
pew  holder.  The  archbishop  had  no  greater 
rights  in  respect  to  the  demolition  of  the 
plaintiff's  pews  than  an  organized  religions 
corporation  of  any  other  denomination  would 
haye  had  by  reason  of  its  ownership  of  the 


church.  The  right  of  the  pew  owner  is  not 
subject  to  the  absolute  power  of  such  a  cor- 
poration to  destroy  the  pew ;  and  it  could 
not  properly  be  ruled,  as  matter  of  law,  that 
the  plaintiff's  rights  were  wholly  ^one. 
Under  the  terms  of  the  report  in  the  opinion 
of  a  majority  of  the  court,  the  verdict  must 
be  set  aside,  and  the  case  stand  for  trial. 
Ca$e  to  stand  Jor  trial. 


Id  order  to  rendf^r  a  title  under  a  tax  tale  deed 
secure,  it  mutt  tM)  shown  by  the  record  that  a  ma- 
jority of  the  members  of  tbe  corporation  were 
preaeot  or  yoted  to  repair,  raite  the  money  or  as- 
sess it  on  the  pewt.   Mayberry  y.  Mead,  80  Me.  ST. 

The  aflocotors  of  a  tax  upon  pews  for  the  repair 
of  the  church  have  no  power  to  add  to  the  sum  ss- 
eecBed  an  overlay  at  their  pleasure,  and  asteat  It  on 
the  pews  in  the  absence  of  statutory  authority. 
JMd. 

Relief  under  EnifiUh  law. 

In  order  to  entitle  a  party  to  aright  of  action  for 
disturbance  in  the  use  of  his  pew,  it  must  be  an- 
nexed to  a  house  or  messuage  in  the  parish.  Main- 
waring  V.  Giles.  6  Bam.  &  Aid.  888,  and  see  oases 
«ttpra«  head,  ^  Bmtlish  doctrine.** 

Sixty  years*  poeseesion  without  proof  of  either  a 
preecriptlve  right  or  a  faculty  is  not  sufficient  to 
ground  an  action  for  disturbance.  Stocks  v.  BooUi, 
IT.  B.«n. 

The  grant  of  a  part  of  the  chancel  by  a  lay  im- 
propriator is  not  tutBoient  in  law  to  enable  the 
grantee  to  maintain  an  action  for  pulling  down  the 
pews  therein,  c  liiford  v.  Wiolcs,  1  Bam.  Sc  Aid,  4B6. 

In  order  to  prove  a  title  by  pretorlptlon  in  a  pew 
ft  must  be  ahown  that  the  plaintiff  has  repaired  it 
from  time  to  time.  WooUooombe  y.  Ouidrldge,  8 
Add.  Bool.  Rep.  1. 

Case  Is  the  proper  remedy  In  case  of  a  disturb- 
ance of  the  right  of  the  owner.  Bryan  v.  Whistler, 
8Bani.fta2M. 

Yet  the  action  on  the  case  did  not  lie  if  the  pew 
was  not  annexed  to  a  house,  the  disturbance  being 
one  of  ecclesiastical  cognizance  only.  Mainwaring 
V.  Gliea.  6  Darn.  A  Aid.  858. 

But  trespass  will  not  lie,  as  the  holder  hss  not  the 
exclusive  poooeoaion.   Stocks  v.  Booth,  1  T.  B.  4BL 

Chancery  ha*  power  in  vacation  to  issue  an  eso 
parte  probibitlon  reetraming  a  spiritual  court  from 
trying  a  claim  by  prescription  to  pews  in  parish 
ohurchea.    Re  fiateman,  L.  B.9  Bq.  880. 

A  spiritual  court  will  be  restrained  by  prohibi- 
tion from  pro<'eeding  in  a  suit  by  a  nonresident  or 
extra  parochial  person  for  apewln  the  body  of  the 


parish  church.    Byerley  v.  Windps,  7  Dowl.  ft  B. 
564, 6  Bam.  ScCL 

So  such  a  court  will  be  restrained  by  prohibition* 
from  proceeding,  where  the  pew  is  claimed  other* 
wise  than  by  prescription.   IMd. 

Vven  when  so  claimed*  If  the  defendant  deny 
snoh  prescription.   Ibid, 

Where  the  temporal  right  was  in  question,  tbe 
court  granted  a  prohibition  against  the  disturb* 
anoe  of  a  seat  in  a  ohuroh.  Wltoher  y.  Oheslam,  I 
Wils.  17. 

Where  the  consistory  court  adjudged  the  right 
to  the  pew  to  be  In  the  plaintiff  and  admonished  the 
defendant  not  to  sit  in  it,  and  the  court  of  arches 
reversed  the  sentence,  but  still  admonished  the  de- 
fendant not  to  use  it  again,  the  court  held  these 
sentences  not  conclusive  evidence  of  the  phdntlff's 
right  in  an  action  between  tbe  same  parties.  Cross 
y.  Salter,  8  T.  B.88B. 

The  ecclesiastical  court  has  Jurisdiction  over  the 
grant  of  a  'acuity  to  appropriate  certain  parts  of  a 
parish  church,  which  the  queen's  bench  will  not 
presume  to  have  been  improperly  exercised  nor 
restrain  its  Judgment  thereon  even  though  the  fao* 
ulty  may  be  larger  than  the  court  had  power  to 
grant.  Hallaok  v.  Cambridge  University,  1  Gale 
&D.100,1Q.&6W. 

In  St.  Mary  Magdalen  Bermondsey  Church  in 
Southwark,  2  Mod.  222.  the  court  held  that  a  vestry 
on  notice  eriven  for  the  purpose  by  the  church- 
wardens to  the  parish  might,  in  case  the  church 
were  ruinous  and  unrepairable,  make  a  rate  for 
pulling  it  down  and  rebuilding  it  upon  its  old 
foundation. 

Such  rate  would  be  good  though  it  include  both 
the  naves  and  chanceU   UAd, 

And  wasenforoible  by  the  spiritual  court.  Ibid, 

And  prohibition  wiU  not  be  against  a  suit  to  re- 
cover it.   JbkL 

Yet  such  a  rate  csnnot  be  set  by  a  spiritual  court. 
Ibid. 

It  would  seem  that  section  2  of  the  Bnglish  Pre- 
scription Act,  2  &  8  Wm.  lY.,  chap.  41,  does  not  ap- 
ply to  the  cose  of  a  pew  in  the  nave  of  a  parish 
church.    Crisp  v.  Martin,  L.  B.  2  l^rob.  Dlv.  16. 
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I*  The  fairing  of  prtvate  property  only 
la  Kathorised  by  statutes  providing  for  the 
exercise  of  the  power  of  eminent  domain,  unless 
there  is  either  express  or  clearly  impUed  author- 
ity to  extend  them  to  public  property. 


8.  Tide  lands  eannot  be  eomdeniBed  fbr 
railroad  ueeSt  hy  reason  of  a  statutory  pro* , 
vision  as  to  the  appropriation  of  "state,  school, 
or  county  land,**  under  tbe  Washington  oonstltu* 
tion  and  statutes,  in  the  nomenclature  of  whi<di 
»*Btate**  lands  did  not  include  tide  lands. 

8*  The  fket  that  »  territorial  legiala" 
tore  had  no  power  over  tide  lands  does 
not  change  the  effect  of  a  territorial  statute  as  to 
railroads  along  "any  river,  stream  of  water, 
watercourse,  etc.,**  after  the  admission  of  the  ter- 
ritory as  a  state. 


RoTB.-*-A  peculiar  case  in  respect  to  the  right  of 
one  railroad  company  to  overlay  the  trScks  of 
another  company  in  a  narrow  place  for  the  pur- 
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'pose  of  crossing  is  presented  above  with  an  elab- 
orate discussion  of  the  general  rights  of  railroads 
as  to  crossing  each  other. 
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'4.  The  state*  as  owner  ofthe  fee  of  tide 
Ifin^ff  o%'er  whioh  a  street  runs  and  of  lands 
abutting  on  both  sides  of  the  street,  is  entitled  to 
damages  for  the  occupation  of  the  street  for  or- 
dinary railroad  purposes. 

•6.  The  ULjing  oat  of  a  street  over  tide 
lands  is  authorized  only  for  the  extension  of 
exifrtlngr  streets,  under  Act  March  2i,  1800,  Riving 
a  city  the  right  *^  project  or  extend"  streets 
over  such  lands. 

•6«  The  length  of  a  railroad*  or  the 
amount  of  its  bnsinesst  does  not  affect  its 
right  to  retain  its  right  of  way  as  against  a  rail- 
road which  subsequently  desires  to  appropriate 
a  portion  of  it,  although  the  amount  of  damages 
may  be  thereby  affected. 

'7.  Railroad  tracks  constructed  leng^thp 
wise  of  a  public  street  cannot  be  made  to 
<}on8titute  a  part  of  the  company*s  yard  so  as  to 
oome  within  the  provisions  of  a  statute  forbid- 
ding the  crossing  of  a  yard  by  the  tracks  of  oUier 
oompanies. 

9.  The  statutory  ri|pht  of  one  railr«>ad 
to  cross  another  does  not  apply  to  a 

oommingllDg  of  tracks  for  400  feet  or  more  along 
a  80- foot  right  of  way  making  it  impracticable  to 
operate  either  track,  or  set  of  tracks,  when  any 
one  of  the  other  tracks  is  in  actual  use. 

9.  The  convenience  ofthe  railroad  to  be 
crossed  and  the  probability  of  some  other 
means  of  accomplishing  the  same  purpose  may  be 
considered  in  determining  the  necessity  of  appro- 
priating any  part  of  the  right  of  way  by  another 
company,  where  the  statute  requires  the  Judge  to 
be  satisfied  by  competent  proof  of  such  necessity. 

1 0.  The  points  and  manner  of  crossing* 

the  place  where,  and  whether  under,  over,  or  at 
grade  are  to  be  decided  by  the  court,  on  an  ap- 
plication by  one  railroad  for  the  right  to  cross 
another,  under  Geo.  Stat.,  1 1671. 

11.  A  daim  of  the  rig^ht  to  lay  Ibur 
tracks  on  another  railroad's  rig^ht  of 
iray  may  be  denied  by  the  court,  where  the 
place  is  practically  a  street  and  the  whole  room 
applicable  to  railroad  purposes  is  extremely  lim- 
ited, and  allowing  two  tracks  will  give  better  fa- 
cilities than  the  other  road  enjoys. 

18.  An  attempt  to  a^reeasto  the  points 
and  manner  of  crossing  must  be  made  by 
a  railroad  which  desires  to  cross  another  before 
It  can  seek  the  aid  of  the  court,  under  Gen.  Btat., 
I157L 

18*  It  is  not  error  Ibrajndi^e  who  heard 
a  case  on  the  question  of  the  neoeosity  of  the 
condemnation  of  land,  under  Oode  Praa,  lOSl,  to 
send  the  Jury  trial  to  another  Judge. 

14.'  It  is  proper  fbr  a  railroad  desiring 
to  cross  another  to  pay  the  expense  of 

necessary  frogs  and  crossing  apparatus. 

(August  9, 188B.) 

APPEAL  by  defendants  from  a  decree  of  the 
Superior  Court  for  King  County  in  favor 
of  petitioner  in  a  proceeding  instituted  to  con- 
deniD  a  right  of  way  for  railroad  purposes. 
Beteried, 

The  facts  sufficiently  appear  in  the  opinion. 

2£e83ri.  Ashton  A  Chapman  and  An- 
^b*ew  F.  Burleigh*  for  appellants^  the  rail- 
road companies: 

The  petition  shows  apon  its  face  that  it  is 
t>eyond  the  power  of  the  superior  court,  or  a 
judge  thereof,  to  order  the  appropriation  of  the 


property  of  the  appellants  to  the  use  of  the  pe- 
titioner it  beinff  already  devoted  to  a  pablic  use 
of  as  high  and  of  a  similar  nature  to  that  to 
which  the  petitioner  seeks  to  appropriate  it^ 
to  wit,  railroad  purposes. 

The  petition  shows  upon  its  face  that  the  ap- 
propriation sought  to  be  made  is  of  the  tracks 
and  railroad  yards  and  property  of  the  appel- 
lants lonj^tudinally  for  the  purpose  of  enabling 
the  petitioner  to  lay  its  tracks  and  yards  along, 
over,  and  upon  the  same  space,  to  be  used  for 
the  same  purposes,  and  none  other,  to  which 
the  appellants  are  devoting  the  property. 

Neither  the  petition  nor  the  proof  shows  a 
necessity  for  the  taking  as  proposed. 

Under  the  eeneral  authority  to  locate  and 
construct  a  rauroad  from  one  point  to  another 
the  company  so  authorized  is  not  empowered 
to  take  the  property  of  other  railroads  in  use 
for  railroad  purposes. 

Lewis,  Em.  Dom.  §g  267, 276;  Bovsatonic  R, 
(h,Y,Lee<Sf  H.  E,  Co,  118  Mass.  S91;  Worcester 
d  y,  B.  Co.  y.  Railroad  Comn,  118  Mass.  561; 
Boston  dk  M.  R,  v.  LomU  dk  L.  B,  Co,  124 
Mass.  868;  Alexandria  <fi  F,  B.  Co,  y.  Alex- 
andria dk  W,  B  Co.  75  Ya.  780,  40  Am.  Rep. 
748;  Oreaon  Cateade  B.  Co,  v.  Baily,  8  Or.  164; 
Contra  Costa  Coal  Mines  B.  Co,  v.  Moss^  28  Cal. 
823;  California  Pac.  R,  Co.  v.  Central  Pac.  B. 
Co.  47  Cal.  649;  Chicago  dk  N,  W,  B  Co.  v. 
Chicago  dk  E.  R.  Co.  112  111.  589;  Be  Boston  db 
A.  R.  Co's  Petition,  53  N.  Y.  674;  BalUmore 
dkC.  dkC,  R.  Co.  y.  North,  108  Ind.  486:  State 
V.  Drummond,  46  N.  J.  L.  644;  Milwaukee  dk 
St.  P.  B,  Co.  V.  Faribault.  28  Minn.  167;  Pros- 
pect Park  dk  C.  I.  B.  Co.  y.  WiUiamson,  91  N. 
Y.  552;  Be  New  York  Cent,  dk  H.  B.  B  Co's 
Petition  v.  Metropolitan  Oas  Light  Ob.  63  N. 
Y.  826;  Be  Buffalo,  68  N.  Y.  167;  Be  Pratidenes 
dk  W.  B.  Cds  Petition,  17  R  I.  824. 

Under  a  general  authority  a  part  of  the 
right  of  wav  of  a  railroad  cannot  be  taken 
longitudinally  for  the  purposes  of  a  highway, 
nor  can  the  way  be  laid  through  depot  grounds, 
shops,  and  the  like  which  are  devoted  to 
spedfd  uses  in  connection  with  the  road  and 
necessary  to  its  operation  and  in  constant  use 
in  connection  therewith. 

New  Jersey  8.  R.  Co.  v.  Long  Branch 
Comrs.  89  N.  J.  L.  28;  Bridgeport  v.  New  York 
A  N.  H.  B.  Co,  86  Conn.  255,  4  Am.  Rep.  63; 
St.  Paul  Union  Depot  Co.  y.  St.  Paul.  80  Minn. 
859;  Milwaukee  dk  St.  P.  R  Co.  v.  FaribauU, 
and  Prospect  Park  dk  C.  I.  B.  Co.  v.  WiUiam- 
son,  supra;  Atlanta  y.  Central  B  dk  Bkg.  Oo. 
53  Ga.  120;  Lewis,  Em.  Dom.  §  266. 

The  right,  however,  of  one  railroad  company 
to  cross  the  tracks  of  another  where  such  cross- 
ing is  necessary  is  undoubted. 

6  Am.  &£ng.  £ncyclop.  Law.  5370;  North- 
ern  Pac,  B  Co,  y.  St.  Paul,  M.  dk  M.  B  Co. 
1  McCrary,  802,  8  Fed.  Rep.  702;  Lewis,  Em. 
Dom.  268;  Be  Boston,  H.  T.  dk  W.  B  Co.  79 
N.  Y.  64;  National  Docks  dk  N.  J.  J.  C.  B  Co. 
y.  State,  68  N.  J.  L.  217;  Pittsburgh  Junction 
B  Cds  App.  122  Pa.  511;  Barre  B.  Co.  v. 
Montpelier  dk  W.  B  R  Co.  4h.R.  A.  785.  61 
Yt.  1;  United  N.J.Rdk  Canai  Co.  y.  National 
Docks  dk  N.  J.  J,  a  B.  Co.  52N.  J.  L.  90; 
Sharon  B  CcTs  App.  122  T^  688. 

The  power  which  the  petitioner  seeks  to  ex- 
ercise is  in  derogation  of  private  rights. 

Therefore  constitutional  provlsfoos  or  stat- 


1893. 


Sbattle  &  MoKTAM.v  R.  Co.  ▼•  State. 


219 


fites  aulborizing  its  exercise  must  be  strictly 
coDstrued. 

1  Rorer,  Railroads,  p.  298. 

T]ie  oonstituiioDal  provision  makine^  the 
<joe8tioii  of  public  use  a  judicial  question  can 
Id  do  manner  change  or  modify  this  principle. 

Lewis,  Em.  Dom.  §  814;  JVbrrw  v.  Hill,  1 
Mich.  202;  OUirky.  Teller,  60  Mich.  618;  Mc- 
(hrmiek  v.  West  Chicago  Park  Comrs.  118  HI. 

The  words  "intersect"  and  "  cross,"  in  sec- 
tion 13.  article  12,  and  the  same  words  in  section 
1571  of  the  Statutes,  have  a  well-defined  legal 
meaning,  which  does  not  permit  one  railroad, 
in  crossing  or  intersecting  another,  to  include 
fn  the  space  occupied  by  such  *'  crossing"  an 
^rea  fully  occupied  by  the  tracks  of  the  rail- 
roads being  crossed,  and  which  in  effect  en- 
tirely destroys  the  yard  of  one  of  such  rail- 
roads and  renders  the  operation  of  the  main 
lines  and  additional  tracks  of  each  impracti- 
cable, thereby  destroying  the  greatest  public 
benefit  which  is  the  very  object  of  the  legisla- 
tive power. 
Rorer,  Railroads,  p.  86. 
The  words  "  intersect"  and  "  cross"  are  syn- 
onymous. 

State  v.  New  Haven  A  N.  R,  Co.  4&  Ck>nn. 
644;  8pr infield  Road,  IS  Ta.  127;  Fittsburgy. 
OiUey,  74  Pa.  259;  United  N,J.ILd  Canal  Co, 
▼.  National  Docks  dk  N.  J,  J.  C.  R.  Co.  tupra; 
Flint  dtP.M.R.  Co.  ▼.  Detroit  d  B.  0.  B.  Co. 
<4  Mich.  350;  Protpect  Park  d  C.  1.  R  Go.  y. 
WiUiamaon,  supra. 

There  must  be  a  very  clear  expression  of  the 
legislative  intent  to  authorize  the  taking,  by 
the  power  of  eminent  domaio,  of  property 
which  has  already  been  devoted  to  the  public 
nse  by  an  earlier  exercise  of  the  same  power. 
If  both  uses  cannot  stand  together  with  some  tol- 
erable interference  which  may  be  compensated 
by  damages,  or  if  the  latter  use,  when  exer- 
cised, must  supersede  the  former,  it  is  not  to 
he  implied  that  the  legislature  meant  to  sub^ 
iect  property  devoted  to  a  public  use,  to  such 
burdens. 
Sutherland,  Stat.  Constr.  §§  888,  889. 
The  necessitv  for  such  taking  must  be  so  ab- 
solute that  without  such  appropriation  the 
grant  to  the  latter  company  will  be  defeated. 
Sharon  R,  Co*s  App.  supra;  Evergreen  Ceme- 
Ury  Asso.  y.  yew  Haven,  48  Conn.  284, 21  Am. 
Bq>.  643;  Re  8t.  Paul  dt  N.  P.  R.  Go.  87  Minn. 

Assuming  Railroad  avenue  to  have  been  law- 
fnll^  created,  the  petitioner  by  virtue  of  the 
ordinaDce  permitting  the  laying  of  its  tracks 
on  said  avenue,  coukl  acquire  no  rights  over 
tracks  of  appellant. 

^  Re  New  York,  L.  d  W.  R.  Cds  PHition,  99 
J(.  Y.  12,  23  Am.  A  Eog.  R.  R  Cas.  p.  43. 

The  right  of  way  and  tracks  of  a  railroad 
x^ompany  cannot  oe  taken  for  the  use  of  an- 
other, uDless  the  public  good  and  interest  de- 
mand it 

Northern  Railroad  v.  Concord  A  O.  Railroad, 
^  N.  H.  183;  New  York,  H.  d  N.  R  Co.  v. 
•«vftm,  H.  dS.  R.  Co.9%  Conn.  196. 

The  ODiy  exceptions  to  the  rule  that  one  road 
'ttDDot  take  longitudinally  the  property  of  an- 
other are  when  there  is  some  physical  neoes- 
^^y.  created  bv  natural  obstructioos,  federal 
or  state  prohibitions ;  or  when  the  expense 


would  be  80  enormous  as  to  be  inconsistent  with 
the  accomplishment  of  the  undertaking,  or  so 
large  as  to  make  the  future  operations  thereof 
unprofitable,  any  of  which  may  create  impos- 
sibilities or  render  the  construction  impracti- 
cable, as  thoae  terms  are  understood  in  this  class 
of  cases. 

1  Rorer,  Raihroads,  p.  284;  Mobile  d  G.  R 
Co.  V.  Alabama  Midland  R.  Co.  87  Ala.  501, 

39  Am.  &  Eng.  R.  R.  Gas.  6;  Sharon  R.  Co's 
App.  supra» 

The  petition  fails  to  state  a  case  within  either 
of  the  above  exceptions. 

Re  New  York  Cent.  R.  Co.  66  If.  Y.  407. 

It  is  not  shown  either  by  the  petition  or  proof 
that  the  petitioner  and  appellants  cannot  agree 
upon  the  points  and  manoerof  a  crossing;  sim- 
ply that  the  appellants  cannot  agree  to  the  per- 
emptory demand  of  the  petitioner  for  this  par- 
ticular taking  of  their  property. 

1  Hill's  Code,  §  1571.  . 

This  case  presents  an  attempt  upon  the  part 
of  the  petitioner  to  compel  an  agreement  to  its 
plan,  but  having  no  opportunity  for  voluntary 
action,  or  the  exercise  of  discretion  on  the  part 
of  respondents.  They  must  agree  to  this  or 
nothing:  accede  to  this  demand  or  the  court 
would  decree  it  i^ainst  their  will. 

Lewis,  Em.  Dom.  §^§  801-304,  806,  and 
authorities  there  cited;  1  Hill's  Code,  g  1571; 
Re  Marsh,  71  N.  Y.  815;  Reitenbaugh  v. 
Chester  Valley  R  Co.  21  Pa.  100;  Powers  v. 
Hazelton  d  L.  R.  Co.  83  Ohio  St.  429:  Oregon 
R.  d  Nav.  Co.  V.  Oregon  Real  Estate  Co.  10  Or. 
444;  Whiter  v.  Lenawee  County  Drain  Comr. 

40  Mich.  591;  Dickinson  y.  Van  Wormer,  39 
Mich.  141;  Lincoln  v.  Colusa  County,  28  Cal. 
662;  Williams  v.  Har^ixrd  d  N.  H.  R.  Co. 
13  Conn.  397;  Moses  v.  Bt.  Louis  Sectional  Dock 
Co.  84  Mo.  242. 

In  so  far  as  the  ordinance  purportinir  to 
grant  rights  to  the  Seattle  &  Montana  Railway 
Company  conflicted  with  the  rights  previously 
granted  to  the  appellants,  it  was  inoperative 
and  void  and  the  petitioner  acquired  no  rights 
thereby  to  enter  into  or  take  the  whole  or  any 
portion  of  the  property  devoted  by  the  appel- 
lants to  their  railroad  purposes. 

Valparaiso  v.  Chicago  d  G.  T.  R  Co.  123 
Ind.  467:  Seymour  v.  J^ersonviUe,  M.dl.  R 
Go.  126  Ind.  466. 

There  was  no  power  of  eminent  domain 
vested  in  the  city  of  Seattle. 

Tacoma  y.  State,  4  Wash.  64. 

As  bearing  more  or  less  directlv  upon  the 
questions  involved  in  this  case  we  cite  the  court 
to  the  following  decisions: 

tit.  Louis,  J.  d  C.  R.  Co.  v.  Springfield  d  N. 
W.  R.  Co.  96  111.  274;  East  St.  Louis  Connect- 
ing R.  Go.  V.  East  St.  Louis  Union  R.  Co.  108 
111  265;  Newcastle dRRGo.  v.  Peru  d  L  R. 
Go.  3  Ind.  464;  Grand  Rfvpids,  N.  d  L.  S.  R 
Go.  V.  Grand  Rapids dLR  Ob.  85  Mich.  265, 
24  Am.  Rep.  545;  Morris  d  E.  R  Co.  v.  Cen- 
tral R.  Go.  31  N.  J.  L.  205;  Sovth  Carolina  R. 
Co.  y.  Columbia  dA.R  Co.  18  Rich.  Eq.  339; 
Union  Pae.  R  Co.  v.  Burlirgton  d  M.R.  R 
Go.  1  McCrary,  452;  Union  Pae.  R  Go.  v.  Leav- 
enworth, N.  d  S  R  Go.  29  Fed.  Rep.  728; 
Brooklyn  Gent.  dJ.R  Go.  v.  Brooklyn  City 
R  Co.dQ  Barb.  420;  Market  Strea  R.  Co.  v. 
Central  R  Go.  61  Cal.  583;  Lynn  d  B.  R.  Go. 
V.  Boston  dL.R  Corp.  114  Mass.  88;  Ghieago, 
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8i.  L.  S  P.  B.  Oo.  V.  Cincinnati,  W.  d  M.  R. 
Co.  126  Ind.  518;  Mobile  d  O.  R.  Co,  v.  Aia- 
bama  Midland  R,  Co,  87  Ala.  501;  California 
Fac,  R  Co.  V.  Central  Pae.  R,  Co,  47  Cal.  549; 
Baltinwre  dk  0.  R,  Co.  v.  PiUtburg,  W.  A  K 
R,  Co,  17  W.  Va.  812;  Pema,  P,  db  J,  R.  Co, 
V.  Peoria  dbS.RCo.M  111.  174;  &xth  Ave,  R, 
Co,  V.  Kerr,  45  Barb.  188.  72  N.  Y.  880;  Pienn- 
eylvania  R,  Co,  v.  Baltimore  db  0,  B.  Oo.  60 
JMd.  268;  Central  City  Horee  R,  Oo.  y.  Fort 
Clark  Horee  R.  Co.  81  111.  628;  Eldridge  ▼. 
Smith,  84  Yt.  484;  Rennelaer  db  S.  R  Oo.  ▼. 
Davie,  48  N.  Y.  187;  StaU  v.  Manefield  Comre, 
28  N.  J.  L.  510;  Redf.  Railways,  249.  g  641;  1 
Redtleld,  Am.  Railway  Cas.  299;  Re  New  York, 
L,  db  W,  R,  Co'e  Petition  99  N.  Y.  12;  Penn- 
eylvania  R.  C</e  App.  98  Pa.  150;  Little  Miomi 
db  C,  and  Xenia  R,  Coe.  ▼.  Dayton,  28  Ohio  St. 
510;  Pitteburg  db  C,  R  Co,  ▼.  fknitbioest  Pa.  R, 
Oo.  77  Pa.  178;  Cake  v.  Philadelphia  db  E.  R 
Co.  87  Pa.  807;  Hiek»k  v.  Hine,  28  Ohio  St. 
628,  18  Am.  Rep.  255;  Sharon  R.  C&e  App. 
122  Pa.  538;  hake  Shore  db  M.  8.  R,  Co,  v. 
CJiicago  db  W.  I.  R,  Co.  100  111.  21;  1  Wood, 
Railway  Law,  669;  Lake  Share  db  M.  8,  R,  Co, 
V.  New  York,  C.  db  St.  L.  R.  Co,  8  Fed.  Rep. 
858;  Baltimore  dt  0,  R,  Co.  v.  Pittsburg,  W.  db 
K.  R,  Co.nV/,  Va.  812, 10  Am.  &  Eng.  R. 
R.  ("as.  444;  Alexandria  db  F.  R.  Co.  v.  Alex- 
andria db  W.  R.  Co.  76  Va.  780,  40  Am.  Rep. 
748,  10  Am.  &  Eng.  R.  R.  Cas.  28;  United 
States  ▼.  Chicago,  48  U.  S.  7  How.  195,  12  L. 
ed.  6^5:  Kaiser  v.  St.  Paul,  8.  db  T,  F,  R  Co. 
22  Minn.  149;  Baxter  v.  Spuyten  Duyvil  db  P, 
M.  R.  Co.  61  Barb.  42^;  State  v.  Montdair  R, 
Co,  85  N.  J.  L.  ^^yCineinnati,  8  dbC.R.  Co, 
V.  Helle  Centre,  48  Ohio  St.  27;?;  Union  Depot 
Co.  V.  St.  Louie,  8  Itfo.  App.  412;  Re  New  York 
Cent,  db  H.  R,  R  Co.  77  N.  Y.  2i8;  8heen  v. 
Stotitart.  29  La.  Ann.  630;  Long  Branch  Comrs. 
▼.  West  End  it  Cb.  29  N.  J.  Eq.  566;  Evergreen 
Gemftery  Asso.  v.  New  Haven,  48  Codd.  284,  21 
Am.  Rep.  643;  Re  R  Chester  Water  Comrs.  66  N. 
Y.  418;  Chicago,  R  L  db  P,  R.  H,  Co,  v.  Joliet, 
79  m.  25;  Hannibal  v.  Hannibal  db  St.  J.  R. 
Co.  49  Mo.  480;  Iron  R.  Co,  v.  Ironton,  19  Ohio 
Si.  299;  Com.  y.  Old  Colony  db  F,  R.  R.  Co.  14 
Gray,  98;  Centralia  dk  0.  R.  Co.  v.  Henry,  81 
111.  App.  456. 

Mr.  James  A.  Hai^ht.  with  Mr,  W.  C. 
Jones*  Atty-Gen.,  for  appellant  the  State: 

The  geopral  law  in  regard  to  the  exercise  of 
the  light  of  eniinent  domain  by  railway  com 
paiiies  does  not  expressly  apply  to  the  state, 
and  cannot  therefore  be  held  to  govern  the 
state. 

The  state  is  not  bound  by  an  act  of  the  leg- 
islature unless  specially  named  therein. 

This  was  true  at  common  law  of  the  sover- 
djfn. 

Broom,  Legal  Maxims,  72;  Willion  ▼.  Berk- 
ley, Plowd.  239;  Magdalen  College  Case,  11 
Coke.  66;  R/^  v.  Cook,  3  T.  R.  519;  Reg.  v. 
Mcf'ann,  L.  R.  8  Q.  B.  141;  Dixon  v.  London 
Small  Arms  Co.  1  App.  Cas.  682;  Rex  y.  Allen, 
15  East.  8:>3. 

It  is  true  of  the  United  States,  whether  the 
statute  is  an  Art  of  Coni^ress  ( United  States  ▼. 
Oreene,  4  Mason,  427;  Dollar  Sav.  Bank  ▼. 
United  States,  88  U.  S.  19  Wall.  227,  239,  22 
L.  ed.  80,  82 1,  or  an  act  of  a  state  legislature. 

Swearingen  y.  Ujiited  StaUs,  11  GUI  &  J. 
878. 

82L.RA. 


It  ia  tme  of  the  state. 

Cam.  V.  Baldwin,  1  Watts,  54,  26  Am.  Dea 
88;  People  v.  Herkimer,  4  Cow.  845,  15  Am. 
Dec.  879;  Sedgw.  Stat.  &  Const.  L.  2d  ed.  837; 
StaU  V.  Kinne,  41  N.  H.  288;  Joeselyn  y.  Stone, 
28  Miss.  758. 

Statutes  conferring  right  of  eminent  domain 
axe  strictly  construed. 

Sutherland.  Stat.  Oonstr.  g  887;  Oray  y. 
Liverpool  db  6.  R.  Oo.  9  Beav.  891;  Martin  y. 
Rushton,  42  Ala.  289;  Alabama  Q,  8.  R.  Co. 
y.  Gilbert,  71  Gki.  591;  Chicago  db  E.  L  R.  Co. 
y.  Wiltee,  116  111.  449;  Bpofford  y.  Buekmort  <ft 
B.  R.  Oo.  66  Me.  26;  Binney's  Case,  2  Bland, 
Ch.  99;  Cox  v.  Tipton,  18  Mo.  App.  450;  Belch- 
er Sugar  Ref.  Co.  y.  St,  Louis  Grain  Elevator 
Co,  82  Mo.  121;  Watson  y.  Aequackanonek  Water 
Co,  86  N.  J.  L.  195;  Jersey  City  y.  Central 
R.  Co.  40  N.  J.  Eq.  417;  /^U  v.  Hudson  Ter- 
minal R.  Co.  46  N.  J.  L.  289;  Re  Amsterdam 
Water  Comrs.  96  N.  Y.  851;  Lea  y.  Johnston.  81 
N.  C.  15;  Miami  Coal  Co.  v.  Wigton,  19  Ohio 
St.  560;  Pittsburgh  db  L,  E,  B.  Co,  y.  Bruce, 
102  Pa.  28. 

The  statute  conferring  the  right  of  eminent 
domain  applies  to  lands,  and  not  to  waters. 

The  federal  laws  relating  to  the  public  lands 
and  public  domain  do  not  apply  to  nayigable 
waters. 

Baer  v.  Moran  Bros.  Oo.  2  Wash.  608. 

This  Act  of  February  1,  1888,  was  enacted 
by  the  territory  of  Washington,  which  at  that 
time  had  no  control  over  the  tide  waters  of  the 
state  and  whose  assumed  control,  if  embodied 
in  any  act  of  the  legislature,  must  be  deemed 
beyond  Its  power  and  void,  or  the  act  itself 
must  be  deemed  repealed  by  the  constitution. 

Eisenbach  y.  Hatfield,  12  L.  R  A.  682,  S 
Wash.  236. 

The  tract  proposed  to  be  taken  being  navig- 
able waters,  is  already  dt-yoted  to  the  public 
use,  and  therefore  cannot  be  appropriated  to 
another  public  use,  the  statute  not  expressly 
authorizing  such  appropriation. 

Lewis,  Em.  Dom.  §^  272,  276;  WeUingtan, 
Petitioner.  16  Pick.  87,  26  Am.  Dec  631;  Rs 
Aeu>  York  db  B.  B.  R,  Co.  20  Hun,  201;  Re 
Boston  db  A.  R,  Co*s  Petition,  53  N.  Y.  574; 
StnU  V.  Montdair  R,  Co.  85  N.  J.  L.  828;  Hyde 
PirkY,  Oakitoods  Cemetery  Asso.  119  111.  141; 
Baltimore  db  0.dbO.R.Co,Y.NorUi,lQ^lu<i.  486. 

Waters  where  the  tide  ebbs  and  flows,  and 
navigable  streams,  whether  tidal  or  not,  stand 
upon  the  same  footing  as  public  highways  and 
other  property  deyoted  to  public  use.  They 
cannot  be  interfered  with  under  a  mere  general 
authority  to  take  property  for  public  use. 

Lewis,  Em.  Dom.  ^  278;  StaU  y.  Anthoine. 
40  Me.  435;  MarbltheadY.  Essex  County  Comrs. 
5  Gray.  451:  Charlesiawn  y.  Middlesex  County 
Comrs.  8  Met.  202;  Stevens  y.  Ene  R  Co,  21 
N.  J.  Eq.  259:  Com.  y.  Coombs,  2  Mass.  4**9; 
Atty-Gen,  y.  Stevens,  1  N.  J.  Eq,  869,  22  Am. 
Dec.  526;  Tucker  v.  Burlington  0»unty  Chosen 
FVeeholders,  1  N.  J.  Eq.  282;  Allen  y.  Mon- 
mouth County  C/iosen  Freeholders,  18  N.  J.  Eq. 
68;  Simmons  v.  Mumford,  2  R.  I.  172;  UniUd 
States  y.  New  Bedford  Bridge,  1  Woodb.  &  M. 
4ul. 

Courts  have  not  hesitated  to  recoenize  and 
enforce  their  duty  to  prevent  the  usurpation 
by  t  he  legislature  of  f  unctiona  not  pertaining 
to  it. 
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DatieM  y.  Sagituno  Chuniy  3upr§.  89  Mich. 
286;  NifTthem  Poo,  B,  Vo.  v.  IVatU  Omnby, 
115  U.  8.  600,  29  L.  ed.  477. 

The  dedication  of  the  tract  in  question  for 
street  purposes,  if  there  were  a  dedication,  was 
not  a  dedication  for  railroad  purposes.  A  rail- 
road is  foreign  to  the  legitimate  uses  of  a  high- 
way. 

IjewiB,  Em.  Dom.  §  111. 

Me^arg.  Barke»  Saepard  A  Woods,  for 
respondent: 

V^hatever  rights  the  railroad  respondents 
have  in  the  premises,  either  by  yirtue  of  their 
right  of  way  along  a  80- foot  strip  granted  by 
what  is  known  as  the  "Ram's  Horn  Fran- 
chise," or  by  yirtue  of  an  alleged  pre-emption 
right  in  the  Columbia  &  Puget  Sound  Railroad 
Company,  based  on  its  ownership  of  abutting 
upland  and  of  impro7ements  on  these  prem- 
ises in  existence  at  the  date  of  the  Tide-land 
Act  ofl890,  these  rights  are  certainly  subordi- 
nate to  the  right  which  the  city  has  exercised, 
in  pursuance  of  the  power  of  selection  con- 
ferred upon  cities  by  section  8  of  article  15  of 
the  State  Constitution,  to  extend  Washington, 
Main,  and  Jackson  streets  from  the  upland 
over  these  intervening  tide  lands  to  the  harbor 
line;  and  railroad  tracks  can  hardly  be  said  to 
coDstitute  a  "yard"  when  their  usefulness  for 
yard  purposes  is  cut  short  by  their  being 
traversed  at  intervals  of  240  feet,  by  streets 
sixty-six  feet  wide,  within  the  limits  of  which 
it  is  absolutely  unlawful  to  switch  cars  or  leave 
them  standing. 

Lake  Sitcre  d  M.  8.  R.  Oo,  v.  Chicago  dk  W, 
L  IL  €k>.  91  m.  S06;  National  Dock$  db  N.  J, 
J.  C.  B.O0.Y,  8taU,  68  N.  J.  L.  217;  National 
Dock»  R.  Go.  V.  Central  ^  O?.  82  N.  J.  £q. 
755;  Mills,  Em.  Dom.  g  11;  Lewis,  Em.  Dom. 
§1^  162,  238,  887,  898;  Fbrd  v.  Chicago  d  N 
W.  R  Co,  14  Wis.  809,  80  Am.  Dec.  791; 
Smith  ▼.  Chicago  dk  W,  L  R  Co.  106  111.  611; 
South  Chicago  R.  Co.  y.  Dix,  109  111.  287;  Be 
New  York  Cent  dtB.R.R  Co.TI  N.  Y.  248; 
GUieago,  RLdkP.  RGo.y.  Lake,  71  Dl.  388; 
Re  New  York  Cenl,  dh  H,  R  R  Ofe  PeUtion 
y.  Maropolitan  Qae-Lighi  Oo.  69  N.  Y.  826; 
Chicago  dh  W.  L  R.  Co.  y.  Dunbar,  100  111. 
110;  Missiaippi  dk  R.  R,  Boom  Co.  y.  Patter- 
son, 98  XJ.  B.  406,  26  L.  ed.  207;  CoUrrado 
Baatem  R  Oo.  y.  Union  Pac.  R.  Oo.  41  Fed. 
Rep.  292;  Chieaao  dk  A.  R  Co.  v.  Joliet,  L.  dk 
A.  R  Co.  105  fil.  888,  44  Am.  Rep.  799;  1 
HiU's  Code,  §  1571;  2  Hill's  Code.  ^  10,  p.  842, 
§  13,  p.  888;  Endlich,  Interpretation  of  Stat- 
utes. §  868. 

The  appropriation  decreed  does  not  give  the 
petitioner  rights  superior  to  those  left  to  the 
respondents  on  the  premises,  but  only  such 
rights  as  are  implied  from  every  right  to  make 
a  railway  crossing,  and  these  with  the  proper 
limitation  in  favor  of  the  existing  lines. 

Chicago  dk  A.  R  Oo.y.  Joliet,  £.  dk  A.  R.  Co. 
supra. 

The  right  which  the  petitioner  claims  to 
condemn  as  against  the  state  rests  on  the  fol- 
lowing clause  found  in  that  section  of  the  Acts 
of  18^,  authorizing  the  appropriation  of  prop- 
erty by  private  corporations  for  corporate  pur- 
poses* 

In  case  the  land,  real  estate,  premises,  or 
other  property  sought  to  be  appropriated  is 
state,  school,  or  oounty  land,  the  notice  shall 
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be  served  on  the  auditor  of  the  county  in  which 
the  land,  real  estate,  premises,  or  other  prop- 
erty sought  to  be  appropriated  is  situated. 

Htat.  1890,  g  2,  p.  294. 

The  law  can  have  no  application  whatever 
unless  condemnation  proceedings  can  be  insti- 
tuted against  the  state  in  respect  to  state  land. 
The  needs  of  the  state,  its  topograpbical  feat- 
ures, the  absolute  impracticability  if  not  im- 
Ix)S8ibility  of  building  railway  lines  in  many 
places  without  their  traversing  areas  lying  be- 
low the  line  of  high  tide,  the  duty  restin<;  up- 
on the  state  to  encourage,  instead  of  resisting, 
enterprises  that  will  develop  its  commerce  and 
utilize  its  resources,  all  argue  in  favor  of  a 
construction  of  this  act  that  will  enable  public 
carriers  to  acquire  title  as  against  the  state^ 
eyen  to  its  submerged  lands  when  necessary. 

Lewis,  Em.  Dom.  g  285:  Re  New  York  Cent. 
dk  H.  R.  R.  Oo.  sufra;  Hamilton  v.  Vickeburg, 
8.  d  P.  R  Co.  119  U.  8.  280. 282, 80  L.  ed.  893, 
394:  Olark  v.  Barnard,  108  U.  8. 436, 445-447, 
27  L.  ed.  780,  784;  Kerr  y.  West  Shore  R  Oo. 
127  N.  Y.  269. 

The  contention  that  the  construction  of  rail- 
road tracks  along  a  street  is  foreign  to  its 
proper  use  as  such  has  much  authority  opposed 
to  it;  and  is  especially  untenable  in  this  case, 
Railroad  avenue  having  evidently  been  created 
for  the  express  purpose  of  affording  a  pathway 
for  steam  transportation. 

Mills,  Em.  Dom.  §^  200,  201;  Snpder  y. 
PennsylvajUa  R  Oo.  56  Pa.  840;  MiUmrn  y. 
Cedar  Bapids,  12  Iowa,  246;  Barney  v.  KeO" 
kvk,  4  DiU.  598.  94  U.  8.  824,  24  L.  ed.  224. 

The  petitioner  was  rightly  allowed  to  assume, 
by  a  stipulation  tendered,  the  burden  of  con- 
struction and  maintenance  of  the  crossings.  . 

Chicago  dk  A.  B.  Co.  v.  Joliet^  L.  dk  A.  R 
Oo.  105  111.  888,  44  Am.  Rep.  799. 

Stiles*  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  for  the  condemna- 
tion of  a  ri^ht  of  way  for  respondent's  rail- 
road, and  involves  three  (lifferent  appel- 
lants,— the  state,  the  Columbia  &  Puget 
Sound  Railroad  Company,  and  the  Northern 
Pacific  Railroad  Company.  The  right  of  way 
sought  to  be  appropriated  lies  over  land  be- 
tween the  high  and  low  water  marks  in  El- 
liott bay,  on  the  water  front  of  the  city  of 
Seattle. 

1.  The  state  appeared  by  the  attorney- gen- 
eral, and  moved  to  dismiss  the  proceeding  as 
against  it,  on  the  ground  that  the  court  had 
no  jurisdiction  to  entertain  it,  which  motion 
was  denied.  We  think  the  court  erred  in  its 
ruling  on  this  point,  for  the  following  rea- 
sons :  The  state  is  the  owner  of  this  land,  and 
there  is  no  authority,  either  express  of  im- 
plied, in  the  statutes,  for  the  taking  of  any 
part  of  it  through  exercise  of  the  power  of 
eminent  domain.  Our  eminent  domain  act, 
as  applied  to  railroads  (Gen.  Stat.  §§  1569, 
1570 ;  Code  Proc.  title  18,  chap.  5) ,  must  be 
construed,  as  are  all  such  acts,  as  having 
regard  only  to  the  taking  of  private  prop- 
erty, unless  there  is  either  express  or  clearly 
implied  authority  to  extend  them  further. 
Lewis,  Em.  Dom.  §  278 :  State  y.  Anthoine^ 
40  Me.  485;  Marblehead  v.  Beeex  Countf 
Comr:  6  Gray,  451 ;  OhofrUsUAim  y.  Middleseg 
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County  Camn.  8  Met.  202 ;  Stevens  v,  Brie  B, 
Co.  21  N.  J.  Eq.  259.  The  respondent,  we 
believe,  concedes  thus  much,  but  it  claims  to 
avoid  the  force  of  it  by  citing  that  portion  of 
Code  Proc.,  §  649,  providing  for  service  of 
notice  in  condemnation  cases,  which  reads  as 
follows:  *'In  case  the  land,  real  estate, 
premises,  or  other  property  sought  to  be  ap- 
propriated is  state,  school,  or  county  land,  the 
notice  shall  be  served  on  the  auditor  of  the 
county  in  which  the  land,  etc. ,  is  situated. " 
Tide  lands  are  ''state''  lands  in  a  certain 
sense ;  that  is,  they  belong  to  the  state ;  but 
in  Hll.the  nomenclature  of  our  constitution 
and  statutes  the  latter  term  does  not  include 
the  former.  Articles  15  and  17  of  the  Con- 
stitution treat  of  tide  lands,  while  article  16 
is  devoted  to  school  and  granted  or  state 
lands.  Titles,  chap.  7,  Gen.  Stat.,  provided 
for  a  ''state  land  commission,"  to  whose  su- 
pervision '^all  public  lands  now  owned  by  or 
the  title  to  which  may  hereafter  vest  in  the 
state"  was  committed.  But  this  sweeping 
term  "public  lands"  did  not  include  school 
lands,  tide  lands,  the  harbor  areas,  the  capi- 
tol  grounds,  nor  any  of  the  lands  upon  which 
the  public  institutions  of  the  state  are  lo- 
cated, all  of  which  are  committed  to  the 
supervision  of  other  boards  or  officers.  As 
well  miffht  it  be  contended  that  because  a 
railroad  Is  authorized  to  enter  upon  and  con- 
demn "any"  land  for  its  tracks,  depots,  shops, 
roundhouses,  etc.,  it  could,  by  serving  a  no- 
tice upon  the  auditor  of  Thurston  county, 
take  the  entire  ten  acres  upon  which  the 
state  capitol  stands  for  a  depot  and  shops. 

This  much  for  construction  of  the  term 
"^tate  lands."  But  it  would  seem  that  the 
legislature.  In  expressly  conferring  upon 
railroad  companies  the  ri/rht  to  construct 
their  lines  "across,  along,  or  upon  any  river, 
stream  of  water,  watercourse,  etc. ,  which  the 
route  of  such  railway  shall  intersect  or 
touch"  (Gen.  Stat.  §  1572),  has  gone  as  far 
as  it  intended  in  this  direction.  True,  this 
law  was  passed  in  1888,  when  the  territorial 
legislature  had  not  full,  nor  perhaps  any, 
Jurisdiction  over  such  lands  as  that  in  ques- 
tion ;  but  no  change  has  been  made  in  the 
law,  and  we  can  only  interpret  it  as  we  find 
it.  What  it  meant  then  it  means  now ;  the 
change  in  the  conditions  from  territorial 
times  to  the  present  has  not  changed  the 
meaning  or  intent  of  the  statute.  The  argu- 
ment from  convenience  is  strongly  urged 
upon  us,  and  it  is  said  that,  unless  tide  lands 
are  thus  subject  to  condemnation,  much  em- 
barrassment will  ensue  to  the  building  of 
railroads,  because  the  situation  of  the  laud  in 
many  places,  and  particularly  at  this  place, 
is  such  that  no  land  is  available  for  tracks 
and  railway  terminal  facilities  except  along 
the  shores  of  tide  waters  and  upon  the  tide 
flats.  The  state  of  Washington,  by  its  con- 
stitution, has  taken  an  advanced  and  de- 
cided position  with  regard  to  navigable 
waters  and  the  lands  beneath  them;  a  posi- 
tion which  is  scarcely  anywhere  paralleled 
by  the  written  law.  It  proposes  to  determine 
for  itself  what  shall  be  the  disposition  of  these 
lands,  and  how  the  facilities  for  transporta- 
tion upon,  to,  and  from  its  /n'eat  natural  wa- 
ter highways  shall  be  managed  and  enjoyed. 
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It  will  doubtless  encourage  and  invite   the 
building  of  railways,  so  as  to  take  advantage- 
of  these  lands  and  waters ;  but  it  proposes  to> 
say  how  that  shall  be  done,  and  when  and  by 
whom.    All  railways  built  upon   its   tide 
lands,  and  all  which  may  be  built  there  until 
it  shall  have   provided  for  them  by  law,  will 
be  there  at  sufferance,  subject  to  be  remoTed 
or  rearranged,  as  the  legislature  subject  to 
the  constitution  may  oroain.    It  has  harbor 
lines  to  lay  in  front  of  the  city  of  Seattle 
which  must  be  inviolate  and  the  lands  be- 
tween which  must  be  inalienable,  except  a» 
the  constitution  permits ;  and  it  has  its  own 
policy  as  announced  in  legislation  already 
enacted,  concerning  the  disposal  of  the  other 
tide  lands. 

2.  The  disposition  of  the  case  is,  at  this 
point,  complicated  with  another  matter,  viz., 
the  fact  that  the  place  over  which  this  con- 
demnation was  sought  was  within  what  i» 
known  as  "Railroad  Avenue,"  a  street  laid 
out  by  the  city  council  of  Seattle  in  1889,  be- 
fore uie  adoption  of  the  constitution,  and  per- 
petuated in  the  freeholders'  charter  of  1890. 
The  court  below  held  that,  inasmuch  as  thia 
was  a  street  authorized  to  be  laid  out  by  the 
constitution  and  the  statutes  of  the  state,  the 
state,  although  a  proper  and  necessary  party 
to  this  proceeding,  was  not  entitled  to  any 
consideration  in  the  assessment  of  damagea 
for  the  layinff  of  the  railroad  along  the  street. 
We  are  unable  to  see  why  the  state,  as  owner 
of  the  fee,  and  of  lands  abutting  on  both  sides 
of  the  street,  should  not  be  entitled  to  dam- 
ages for  the  occupation  of  the  street  for  or- 
dinary railroad  purposes,  even  conceding  thia 
to  be  a  lawful  street,  unless  we  were  to  adopt 
the  theory  that  such  occupation  is  not  an  ad- 
ditional burden  for  which  the  abutting  owner 
may  claim  damages, — a  theory  which  could 
hardly  stand  under  our  constitutional  pro- 
visions against  the  taking  or  damaging  of 
property  without  compensation,  as  the  state 
would  certainly  be  entitled  to  rank  as  a  pri- 
vate owner  in  such  a  case.  Hatdh  v.  Taooma^ 
0.  <ft  0.  H.  R,  Co.  6  Wash.  1.  Neither  the 
constitution  nor  the  statute  assumes  to  confer 
the  fee  of  any  tide  lands  for  streets ;  an  ease- 
ment only  is  given. 

The  court's  ruling  last  referred  to,  how- 
ever, would  not  cut  an  important  figure  in 
this  case,  in  view  of  a  dismissal  as  to  the 
state.  But  the  main  question  is  left, — 
whether  Railroad  avenue  has  any  legal  ex- 
istence,— ^and  this  question  vitally  concerns 
the  other  parties  to  the  proceeding.  This 
street  was  declared  to  be  a  public  street  of  the 
city  immediately  after  the  fire  of  1889,  when 
all'of  the  ground  covered  by  it  was  free  from 
buildings  or  other  structures,  and  it  has  been 
kept  free  ever  since,  although  it  occupies 
some  of  the  space  where  such  structures  for- 
merly stood.  It  begins  at  a  point  on  the 
northeasterly  shore  of  Elliott  bay,  and  skirts 
the  bay  for  several  miles,  much  In  the  form 
of  the  letter  U.  It  does  not  touch  the  upland 
at  any  point  except  where  it  begins,  but 
keeps  mostly  within  the  low-tide  line,  until 
it  passes  south  of  King  street,  where  the  land 
recedes  to  the  south  and  east,  forming  a  laree 
inner  bay,  which  the  street  crosses.  It  is  120 
feet  wide,  and  is  not  the  extension  of  any 
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city  street.  While  it  was  laid  out  as  and  de- 
clared to  be  a  public  street,  its  real  purpose 
was  undoubtedly  to  afford  an  open  space  for 
the  use  of  railroads,  and  its  entire  width,  ex- 
cept space  for  sidewallss,  has  been  covered  by 
specific  grants  to  railroad  companies,  of  a 
certain  number  of  feet  each.  When  fully  oc* 
copied,  in  accordance  with  the  terms  of  these 
charters,  the  public  will  have  no  practical 
eojoyment  of  any  part  of  it  except  at  street 
crossings.  Ordinarily,  a  city  has  no  power 
to  take  land  merely  for  the  purpose  of  fur- 
nishing a  railroad  company  with  a  riflrht  of 
way.  Railroad  companies  are  endowed  with 
the  same  power  of  eminent  domain  which 
cities  have,  to  enable  them  to  take  care  of 
themselves.  Neither  corporation  can  make 
use  of  its  power  to  condemn  land  for  the  use 
of  the  other.  Chicago  dbN,  W.  M.  Co.  v.  Qalt, 
138  111.  657,  672 ;  lAgare  v.  Chicago,  139 
111.  46.  But  the  application  of  this  rule 
to  the  present  case  may  not  be  admitted, 
inasmuch  as  this  street  was  not  procured  by 
condemnation. 

Waiving  the  fact  that  the  ordinance  estab* 
lishicg  Railroad  avenue  at  the  place  in  con- 
troversy was  passed  in  July,  1889,  when  the 
city  of  Seattle  had  no  Jurisdiction  to  extend 
streets  over  tide  lands,   we  shall  treat  the 
declarations  of  the  charter  of  1890  as  in  all 
respects  a  formally  sufficient  exercise  of  the 
authority  conferied  upon  cities  to  extend 
streets  over  tide  lands,  even  if  the  ordinance 
obtained  no  force  at  the  adoption  of  the  con- 
stitution.    The  article  of  the  constitution  on 
harbors  and  tide  waters  (15),  after  providing 
for  the  reservation  of  an  outer  harbor  area  not 
less  than  15  nor  more  than  600  feet  wide  along 
the  water  front  of  all  incorporated  cities  ^  for 
landings,  wharves,   streets,   and  other  con- 
veniences of  navigation  and  commerce,"  and 
further  providing  for  the  leasing  of  rights  to 
build  structures  in  aid  of  commerce  upon  the 
harbor  areas,  contains  this  laoffuaffe :    **  Sec. 
8.    Municipal   corporations  shall  have  the 
riebt  to  extend  their  streets  over  intervening 
tide  lands  to  and  across  the  area  reserved  as 
herein  provided. "    This  provision  is  claimed 
to  be  self- executing,  though  it  would  seem 
that  such  a  construction  might  be  very  em- 
barrassing when  the  matter  of  the  disposal 
of  the  inner  tide  lands  comes  up  (that  matter 
being  committed  entirely  to  the  control  of 
the  legisliiturc),  since  the  state's  officers  can 
have  no  official  knowledge  of  any  city  or- 
dinance laying  out  streets  unless  provision 
is  made  for  the  authentication  of  such  or- 
dinances and  their  deposit  among  the  rec- 
ords of  the  state.    But,  passing  uiis  point, 
the  legislature,    in  the  Act  of   March  24, 
1890,  providing  for  the  government  of  cities 
of  20,000  inhabitants,   confirmed  the  right 
granted  in  the  constitution,  in  its  enumera- 
I  tion  of  the  powers  of  such  cities,   in  these 
I  words:    "Thirty -seventh.  To  project  or  ex- 
tend its  streets  over  and  across  any  tide  lands 
within  its  corporate  limits,   and  along  or 
across  the  harbor  areas  of  such  city,  in  such 
manner  as  will  best  promote  the  interests  of 
commerce."    In  Columbia  A  P,  8,  R.  Go,  v. 
UtatiU,  6  Wash.  882,  we  construed  this  stat- 
ute as  it  reads,  to  enlarge  the  authority  ex- 
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a  city  to  extend  Its  streets  across  any  tide 
lands,  although  the  streets  extended  might 
never  touch  the  harbor  area.  But  now  the 
position  is  taken  that  this  statute  covers  the 
laying  out  of  a  street,  at  the  will  of  a  city 
of  the  first  class,  in  any  direction,  and  to  any 
extent,  whether  there  was  a  street  to  begin 
with  or  not.  If  that  is  the  construction,  it 
must  be  found  within  the  language  of  the 
statute,  or  by  a  plain  implication  therefrom. 
The  constitutional  provision  will  clearly  not 
admit  of  any  such  construction,  for  the  words 
there  used  clearly  imply  -that  the  only  pur- 
pose sought  to  be  subserved  was  to  enable  tise 
public  to  freely  reach  the  harbor  area,  where, 
of  necessity,  commerce  between  the  land  and 
the  water  must  meet.  The  statute  broadena 
the  right  to  extend  streets,  and  will  be  en- 
forced as  enacted.  But,  in  searching  for  the 
authority  claimed  by  the  respondent,  we 
note :  (1)  That  the  power  is  to  extend  or 
project  streets,  and  by  those  two  words  we 
understand  the  legislature  to  have  meant  the 
same  thing.  They  are  common  words,  and, 
when  applied  to  an  existing  thing,  like  a 
street,  they  mean  to  construct  it  in  the  same 
direction  and  with  the  same  width.  (2;  They 
are  used  with  reference  to  existing  Uiinirs,, 
since  what  a  city  may  extend  is  its  streets. 
(8)  The  power  is  exhausted  with  the  exten- 
sion of  existing  streets. 

Counsel  ple^s  for  a  common-sense  con* 
struction  of  the  statute,  and  suggests  the 
absurdity  of  a  case  where  the  harbor  area  ia 
a  half  mile  or  more  from  the  shore,  and  only 
streets  to  it  can  be  laid  out  because  the  city 
is  so  situated  that  there  can  be  no  streets  to 
extend  crosswise.  We  admit  the  absurdity 
that  wo\ild  occur  if  such  a  state  of  things 
were  left  to  continue  for  any  great  length  of 
time.  But  we  submit  that  we  have  exhausted 
the  sense  of  this  statute,  common  and  all, 
when  we  have  read  it  according  to  its  plaia 
and  unmistakable  language ;  and  we  can  only 
repeat  what  has  been  said  before, — that  this 
matter  is  all  in  the  hands  of  the  legislature, 
which  will,  no  doubt,  remedy  any  absurditiea 
which  may  result  from  the  administration  of 
this  law  as  it  was  enacted.  We  may,  per- 
haps, be  permitted  to  doubt,  however, 
whether  the  legislature  will  ever,  advisedly, 
authorize  the  opening  of  such  a  street  as  this 
one  seems  to  be,  in  a  portion  of  its  length, 
and  the  surrender  of  it  bodily  to  three  or 
four  railroad  companies  in  specific  grants,  to 
the  practical  exclusion  of  all  other  possible 
railroads  from  the  city,  except  as  they  may 
pay  tribute  to  those  already  in  possession. 
This  street  was  laid  out  120  feet  wide,  which 
is  an  unusual  width,  and  perhaps  a  greater 
width  than  that  of  most  of  the  city's  streets ; 
but  if  120  feet,  why  not  200,  or  as  great  a 
width  as  the  city  may  determine  ?  Ana  if  any 
action  of  this  kind  which  the  city  may  take 
for  the  benefit  of  railroad  companies  is  to  be 
held  binding  upon  the  state,  why  not  go  fur- 
ther, and  claim  that,  where  the  route  of  this 
street  passes  to  the  southward  over  tide  fiats  a 
mile  or  more,  it  might  be  widened  indefinite- 
ly, so  that  broad  ground  would  be  furnished 
for  side  tracks.  U  is  said  in  this  record  that 
the  respondent  has  acquired  140  acres  of  these 
tide  flats  for  its  terminal  purposes  by  paying 
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for  them,  but  the  principle  which  it  inYokes 
as  against  the  state  would  haye  applied 
almost  as  well  had  the  city  extended  another 
street  oyer  that  whole  area,  and  then  given 
it  a  franchise  to  lav  tracks  across  it.  It  is 
not  the  business  of  municipal  corporations 
either  to  build  railroads  or  to  specially  fa- 
cilitate railroad  companies.  The^  have  the 
power  to  regulate  them,  and  nothine  more. 
Gen.  Stat.,  f  520,subdiY.  9.  Having  disposed 
of  the  state's  part  of  this  case,  we  now  turn 
to  the  other  appellants. 

8.  The  respondent  Is  constructing  a  new 
railroad,  which,  together  with  other  allied 
roads,  will  constitute  the  main  line  of  the 
Great  Northern  Railway  system,  extending 
from  St.  Paul,  Minn.,  and  West  Superior, 
Wis.,  to  the  city  of  Seattle.  It  will  need, 
and  has  already  arranged  for,  large  terminal 
and  repairing  and  building  facilities  at 
Seattle,  a  part  of  which  are  to  the  north  of 
the  city,  and  the  remainder  are  to  be  at  a 
distance  of  some  five  miles  from  the  others, 
at  the  south.  Ground  for  a  passenger  station 
bos  been  obtained  in  the  neighborhood  of 
Jackson  and  Third  streets,  and  the  place  in- 
tended for  the  freight  yards  is  the  140  acres 
above  spoken  of.  Its  franchise  over  Railroad 
avenue  consists  of  a  permission  to  use  60  feet 
in  width  of  that  street  throughout  its  length 
for  one  or  more  tracks.  This  width  will  ac- 
commodate four  tracks,  and  it  is  prepared  to 
place  them  all  at  once.  But  when  it  reaches 
a  point  opposite  the  principal  business  por- 
tion of  tHe  city  it  comes  upon  ground  which 
has  for  many  years  been  wharfed  over  by  tho 
appellants,  and  used  by  them  for  railroad 
purposes,  partly  under  ordinances  of  the  city, 
one  of  which  was  under  discussion  in  this 
court  recently  in  the  case  of  Columbia  dk  P, 
8,  B.  Co,  V.  Seattle^  and  partly  without  any 

f^ublic  authority  shown  oy  the  record.  A 
ittle  to  the  northward  of  Washington  street 
the  four  tracks  of  the  respondent,  curving  to 
the  westward,  meet  two  of  the  appellants* 
tracks,  curving  slightly  to  the  east.  But  for 
the  fact  that  ^ilroad  avenue,  in  the  middle 
of  which  the  respondent's  tracks  are,  curves 
to  the  west  of  this  point,  there  might  be  no 
necessity  for  any  crossing  or  inter&rence  of 
the  two  sets  of  tracks,  for  by  running  its  line 
«ome  60  feet  to  the  west  over  private  property 
and  street  crossings,  respondent  could  lay  its 
tracks  substantially  parallel  to  the  others. 
Proceeding  further  southward,  the  position 
of  the  appellants'  two  tracks  Is  such,  curving 
as  they  do  from  nearly  the  center  of  Railroad 
avenue  at  Washington  street,  to  nearly  the 
extreme  west  side  of  the  avenue  at  Main 
street,  one  block  further  south,  and  back 
across  the  avenue  to  its  extreme  east  side  at 
Jackson  street,  still  another  block  south,  that 
within  a  distance  of  some  700  feet  the  re- 
spondent's two  easterly  tracks  will  cross  the 
appellants'  said  two  tracks  twice,  and  its  two 
westerly  tracks,  for  about  600  feet,  will  be 
upon  and  among  said  two  tracks  in  such  a 
manner,  owing  to  appellants'  curves,  that  no 
part  of  either  track  can  be  operated  while  any 
portion  of  another  is  in  use.  Add  to  this  that 
60  feet  south  of  Washington  street  the  Co- 
lumbia &  Puget  Sound  company,  which  uras 
the  easterly  of  appellants'  said  two  tracks, 
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has  a  side  track  extending  thence,  parallel  to 
its  other  track,  to  Jackson  street  and  lieyond  ; 
at  Main  street  another  side  track  commences 
within  respondent's  west  track,  and  curves 
to  the. north  and  west  to  a  wharf  where  the 
Columbia  &  Puget  Sound  Company  has  its 
passenger  station;  at  Jackson  street  the 
I^orthern  Pacific  Company,  beginning  about 
tho  east  line  of  Railroad  avenue,  runs  out  a 
spur,  and  crossing  all  of  respondent's  tracks 

foing  west  to  a  wharf;  and  just  north  of 
ackson  street  the  Columbia  &  Puget  Sound 
Company  turns  off  two  side  tracks  near  the 
east  side  of  Railroad  avenue,  which  tracks 
run  to  Washington  street.  The  four  main 
tracks  of  respondent  do  not  touch  the  last- 
mentioned  side  tracks,  but  at  Main  street  it 
is  proposed  to  run  two  tracks  from  its  two 
easterly  main  tracks,  by  about  an  eight-de- 

free  curve,  easterly  across  appellant  Colum- 
ia  &  Puget  Sound  Company's  two  side 
tracks  to  its  station  grounds  at  Jackson  and 
Third  streets ;  and  again  at  King  Street,  the 
Columbia  &  Puget  Sound  Company  has  two 
elevated  coal  bunkers  for  delivering  coal  to 
ships,  with  several  tracks  on  each.  One  of 
these  bunkers  is  high  enough  to  permit  of 
trains  of  cars  passing  under  it,  but  the  other 
is  not,  and,  in  order  that  room  may  be  made, 
it  is  proposed  to  rearrange  and  rebuild  this 
bunker.  There  is  no  practical  possibility  of 
respondent's  passing  these  bunkers  to  the 
southward  in  any  other  way  than  that  pro- 
posed, unless  its  entire  road  be  carried  to  the 
east  post  its  passenger  station,  and  thence 
across  appellants'  tracks  beyond  whore  the 
bunker  tracks  commence.  By  keeping  its 
tracks  to  the  west,  from  Washington  street 
south  to  about  Jackson,  respondent  can  avoid 
all  of  the  complicated  crossings,  and  by  that 
method,  if  it  pursues  the  plan  of  continuing 
its  four  tracks  southward,  they  will  cross 
only  the  spur  of  the  Columbia  &  Puget  Sound 
Company  to  its  wharf,  the  spur  of  the  North- 
em  Pacific  Company  to  its  wharf,  and  the 
elevated  tracks  to  the  coal  bunkers ;  all  of 
which  crossings  will  be  nearly  at  ri^ht  an- 
gles; and  its  passenger  station  tracks  will 
need  to  cross  but  three  of  appellants'  tracks 
once  at  Jackson  street.  The  proof  shows  such 
an  arrangement  would  be  practically  as  easy 
a  line  for  respondent  to  build  and  operate  as 
the  one  proposed  by  it.  It  was  the  testimony 
of  every  witness  upon  the  stand  in  the  case 
that  the  plan  proposed  by  respondent  made 
a  most  undesirable  series  of  crossings,  which 
are  to  be  avoided,  from  a  railroad  point  of 
view,  by  all  means,  if  reasonably  possible; 
and  from  the  standpoint  of  the  public,  which 
has  occasion  to  use  the  cross  streets  constant- 
ly, and  which  will  furnish  the  patronage  of 
ail  these  railroad  companies,  the  desirability 
of  some  other  scheme  is  equally  as  ^reat,  for 
the  constant  dangers  arising  from  the  opera- 
tion of  a  railroad  trafiSc  amounting  to  from  200 
to  400  train  movements  a  day,  accord insr  to 
the  estimates  of  both  parties,  are  too  obvious 
for  argument,  occurring  as  they  will  in  the 
heart  of  a  busy  city.  As  proposed,  in  the 
space  of  700  feet  there  are  28  crossings  at  such 
a  sharpness  of  angle  that  trains  could  not 
move  upon  some  of  the  tracks  which  lie  sub- 
stantially parallel  to  each  other  without  ool* 
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llflion;  and  each  facllitioi  as  tbe  Columbia 
^  Puget  Sound  Company  has  for  the  transac- 
-tion  of  its  local  business  in  the  city,  over  the 
•cide  tracks  mentioned,  to  waffons,  would  be 
<mlmoBt  entirely  destroyed.  Time  and  eflTort 
were  expended  in  showing  that  this  arrange- 
ment of  tracks  could  be  operated  by  means  of 
Interlocking  switches  and  watermen.  Of 
-oourse,  it  could  be  done,  and  it  does  not  take 
^yidenoe  to  demonstrate  it ;  but  neither  does 
it  take  eyidenoe  to  show  tiiat  it  must  be  a 
most  embarrassing  situation  to  all  the  par- 
ties to  the  case,  as  well  as  to  the  public. 
Respondent  suggested  that,  in  so  far  as  the 
•mppellants'  principal  tracks  were  concerned, 
'they  ooald  saye  the  most  of  these  croesinn 
l»y  moying  their  tracks  oyer  to  the  east  side 
-of  Railroad  ayenue,  where  the  city  has  voted 
them  90  feet  of  the  ayenue  for  that  purpose ; 
but  it  is  well  understood  that  one  railroad 
•company  is  not  thus  required  to  turn  out  of 
its  established  way  for  another  coming  into 
the  same  neighborhood  later.  The  last  comer 
must  accommodate  itself  to  the  first,  unless 
smother  contention  of  respondent,  to  be  no- 
ticed later,  is  sustained.  Probablj  much, 
perhaps  all,  of  this  difficulty  has  arisen  from 
the  attempted  establishment  of  Railroad  aye- 
nue, and  the  assumption  of  the  respondent 
that  it  could  not  travel  outside  of  its  limits. 
If  80,  an  ordinance  from  the  city  is  all  that 
lies  in  the  way  of  correcting  the  error. 

Other  matter  in  the  case  related  to  the  com- 
parative length  of  the  respective  railroads, 
4uid  tbe  traffic  upon  them  past  and  prospect- 
ive. Particular  oblocjuy  was  sought  to  be 
•cast  upon  the  Columbia  &  Puget  Sound  road 
because  it  is  but  a  short  line,  leading  into 
-flome  coal  districts.  But  the  statutes,  and  the 
administration  of  them  by  courts,  do  not 
make  the  right  of  eminent  domain  depend 
apon  the  length  of  a  railroad  or  the  amount 
of  its  business ;  and  neither  does  the  right  of 
a  railroad  company  to  keep  what  it  is  in  good 
faith  employing  in  such  business  as  it  has 
•depend  upon  the  like  considerations.  Those 
matters  relate  entirely  to  the  damages  to  be 
allowed  when  it  is  proposed  to  cross  their 
-rights  of  way  and  tracks, — a  subject  which 
this  opinion  will  not  discuss.  The  evidence 
clearly  showed  that  neither  of  the  appellants 
had  such  facilities  in  Seattle  as  they  oufht 
to  have.  These  were  somewhat  awkwardly 
situated  for  the  present  and  future  operation 
of  the  roads,  but  they  weie  put  there  when 
they  had  to  serve  a  much  smaller  community, 
and  the  owners  now  have  to  operate  them  as 
best  they  may.  All  of  this,  nowever,  does 
not  detract  from  the  riffht  of  these  companies, 
^ta  against  the  respondent,  to  have  them  re- 
main as  they  are,  undisturbed,  except  as  its 
net^essities,  as  an  equal  servant  of  the  pub- 
lic, may  require  them  to  be  trenched  upon. 

4.  All  this  is  certainly  true,  unless  a  point 
now  to  be  noticed  is  sustained.  Section  1671, 
-Gen.  Stat.,  reads  as  follows:  ''Every  cor- 
poration formed  under  this  chapter  for  the 
construction  of  a  railroad  shall  have  the 
power  to  cross,  intersect,  loin  and  unite  its 
vail  way  with  any  other  railway  before  con- 
structed at  any  point  in  its  route,  and  upon 
the  grounds  of  such  other  railway  com- 
pany, with  the   necessary  turnouts,  sidings, 
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switches  and  other  conveniences  In  further- 
ance of  the  object  of  its  connections,  and 
every  corporation  whose  railway  is,  or  shall 
be  hereafter,  intersected  by  any  new  railway, 
shall  unite  with  the  corporation  owning  such 
new  railway  in  forming  such  intersections 
and  connections,  and  grant  the  facilities 
aforesaid ;  and  if  the  two  corporations  cannot 
agree  upon  the  amount  of  compensation  to  be 
made  therefor,  or  the  points  and  manner  of 
such  crossings  and  connections,  the  same 
shall  be  ascertained  and  determined  In  the 
manner  provided  by  law  for  the  taking  of 
lands  and  other  property  which  shall  be  nec- 
essary for  the  construction  of  Its  road." 
Without  any  direct  provision  on  the  subject, 
one  railroad  must  have  the  right  to  cross  an- 
other, since  the  authority  to  build  railroads 
from  one  part  of  the  country  to  another  could 
not  be  exercised  without  it ;  and  the  forego- 
ing section  merely  regulates  the  manner  of 
acquiring  that  riffht,  with  some  others.  Ap- 
pellants contend,  nowever,  that  the  plan  pro- 
posed by  respondent  is  not  entitled  to  be 
treated  as  a  crossing,  but  as  a  longitudinal 
taking  of  their  property  devoted  to  public 
uses,  and  therefore  not  authorized  either  by 
the  statute  or  by  decisions  of  courts.  It  is  a 
general  rule  that  property  which  Is  already 
devoted  to  one  public  use,  such  as  streets, 
parks,  burying  grounds,  state,  county,  and 
other  public  institutions,  and  railroad  rights 
of  way,  station  grounds,  terminal  grounds, 
yards,  and  the  like,  cannot  be  taken  for  an- 
other public  use  under  the  eminent  domain 
laws,  unless  there  is  express  or  clearly  im- 

glied  statutory  authority  therefor.  Qen. 
tat. ,  §g  1574,  1575,  provide  for  cases  where 
public  grounds  under  the  jurisdiction  of 
counties  and  cities  are  necessary  for  railroad 
purposes,  but  there  is  nothing  further  in  our 
statutes  on  that  subject  except  that  Code 
Proc.,  g  658,  makes  provision  for  tbe  cases 
where  it  is  necessary  for  a  railroad  to  go 
through  a  canyon,  pass,  or  defile  already  oc- 
cupied by  an  earl ier  road.  The  leading  cases 
on  this  point  are  He  Boston  dk  A.  R,  &?.,  58 
N.  Y.  675,  concerning  the  taking  of  a  public 
park,  and  Be  Buffalo,  68  N.  Y.  167,  where 
lands  used  for  railroad  yards,  tracks,  and 
switches  were  sought  to  be  taken  for  the 
building  of  a  canal.  Others  are :  Baltimore 
&.  0,  dk  O,  B,  Oo.  y.  N<yrth,  108  Ind.  486 ; 
Prondence  A  W.  B.  We  Petition,  17  R.  L  824 ; 
8t,  Paul  Union  Depot  Oo,  y.  8t,  Paul,  80 
Minn.  859 ;  Barre  R.  Co,  v.  Montpelier  B.  Oo, 
61  Vt.  1,  4  L.  R.  A.  785 ;  Sharon  B.  Go's 
App,  122  Pa.  588. 

Appellants,  as  an  inducement  to  the  hold- 
ing that  the  respondent's  plan  amounts  to  a 
longitudinal  taking,  ask  a  finding  that  the 
tracks  to  be  crossed  constitute  a  part  of  their 
yfu*d,  but  we  do  not  think  they  make  out  a 
case  for  the  application  of  the  rule  as  to 
yards.  Certainly  the  Northern  Pacific  Com- 
pany docs  not,  for  it  has  only  one  track  and 
one  switch  leading  to  its  wharf  within  the 
disputed  ground  ;*and  as  to  both  appellants, 
if  the  ordinance  No.  262,  sustained  in  Co- 
lumbia A  P,  8,  B,  Co,  y.  Seattle,  supra,  is  to 
have  any  force  in  limiting  its  authority  to 
lay  tracks  along  the  water  front,  tliey  ex 
hausted  their  right  to  lay  tracks  when  they 
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constructed  a  double  track  along  the  80-foot 
right  of  way  designated  by  the  ordinance,  for 
there  was  no  mention  of  side-tracks  in  the 
ordinance  except  switches  to  wharves.  As 
to  the  bunker  tracks  in  Eine  street,  we  think 
it  safe  to  say  that  no  railroad  company  should 
be  permitted  to  claim  that  tracks,  no  matter 
how  numerous,- when  constructed  lengthwise 
upon  a  public  street,  constitute  a  part  of 
its  yard,  so  that  they  may  not  be  crossed  by 
a  new  railroad  where  there  is  a  reasonable 
necessity  therefor.  In  such  case,  all  that  the 
railroad  has  is  a  permanent  license,  not 
coupled  with  any  interest  in  or  ownership  of 
the  land,  or  any  contingency  through  which 
it  may  acquire  the  land.  But,  notwithstand- 
ing we  cannot  find  these  to  be  yards  of  the 
appellants,  it  appears  obvious  from  the  maps 
on  file  in  the  case  that  as  to  the  two  westerly 
tracks  of  respondent  there  is  much  more  than 
a  crossing,  or  even  a  double  crossing,  for 
these  two  tracks  lie  lengthwise  of  the  ap- 
pellants' 80-foot  right  of  way,  or  so  nearly 
80  that  for  a  distance  of  more  than  400  feet 
it  will  be  impracticable  to  operate  either 
track  or  set  of  tracks  when  any  one  of  the 
other  tracks  is  in  actual  use,  for  want  of 
passing  room.  We  do  not  think  that  the 
creation  of  such  a  situation  is  what  the  law 
means  when  it  gives  one  railroad  the  right 
to  cross  another,  nor  did  any  of  the  witnesses, 
some  of  whom  were  persons  of  large  ex- 
perience as  engineers  and  practical  railroad 
operators,  speak  of  any  such  case  existing. 
One  instance  of  a  douole  crossing  caused  by 
the  straight  track  of  one  road  intersecting  the 
curved  track  of  another  at  Dayton,  O.,  was 
shown  to  have  existed  for  some  years,  ending 
fifteen  years  ago ;  bat  whether  that  case  was 
brought  about  by  condemnation  proceedings 
or  not  did  not  appear.  It  was  testified  that 
there  were  some  worse  crossings  than  this 
proposed,  all  things  considered ;  and  the 
respondent,  as  an  example,  put  in  evidence  a 
number  of  the  Chicago  Engineering  News, 
containing  a  cut  of  a  certain  set  of  crossings 
in  that  city  at  Stewart  avenue  and  Twenty - 
First  street.  The  crossings  illustrated  look 
complicated  enough  certainly,  but,  although 
^ve  difl'erent  railroads  cross  each  other's 
tracks  at  that  point,  none  of  them  having  less 
than  two,  and  one  of  them  having  four  tracks, 
there  is  not  one  double  crossing,  and  there  is 
no  instance  of  a  track  or  set  of  tracks  over- 
laying and  running  parallel  to  and  upon  the 
tracks  of  another  road.  Moreover,  the  article 
to  which  the  illustration  belongs  is  devot^ 
to  a  lamentation  over  Uie  state  of  things  in 
Chicago  growing  out  of  the  numerous  and 
coniplicated  grade  crossings  of  railroads,  of 
which  the  Stewart  avenue  crossinji:  is  pre- 
sented as  a  fair  sample,  and  to  a  consideration 
of  the  best  method  of  doing  away  with  what 
has  become  such  a  nuisance  that  the  city  of 
Chicago,  as  the  article  shows,  has  ordered  the 
elevation  of  all  such  tracks,  at  immense  cost, 
or  their  removal  from  an  area  half  a  mile 
wide  by  two  or  three  miles  long.  The  argu- 
ment to  be  drawn  from  this  example  is  not 
favorable  to  this  proposition,  considered  as 
a  crossing.  Concerning  a  proposed  crossing 
Tery  much  less  complicated  than  this,  it  was 
said  in  Missouri,  Ki  dk  T,  R.  Oo.  y.  Teccas  A 
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8t,  L.  R.  Co.,  10  Fed.  Rep.  497:    "The  most 
common  experience  has  little  need   of  \\\^ 
testimony  of  experts  to  aid  it  in  reaching  th» 
conclusion  that  such  crossing  as  this  ap- 
plication seeks  to  have  restrained  would  be- 
such  a  source  of  danger  of  collision-  in  the 
transit  of  trains  as  could  not  be  adequately 
compensated  by  any  moneyed  consideration, 
and  such  as  should  not  be  permitted  except, 
under  the  pressure  of  some  paramount  ne- 
cessity for  the  service  of  the   public  con- 
venience or  of  the  state. " 

6.  But  passing  this  matter,  the  final  post 
tion  of  the  respondent  is  that,  no  matter  what 
may  be  the  cliaracter  of  the  crossing,  or  how 
destructive  of  the  property  of  the  existing 
road,  **it  is  for  the  corporation  building  the- 
new  line  to  select  its  route,  as  all  the  con- 
siderations bearing  upon  that  selection  dic- 
tate to  it ;  and  that,  if  such  route  requires  i^ 
crossing  and  recrossing  of  an  existing  line, 
the  new  corporation  has  as  much  right,  under 
the  statute,  to  make  such  crossing  and  recross- 
ing, as  it  would  have  to  make  a  sin^e  cross- 
ing, though  it  admits  that  an  attempted  cross- 
ing in  bad  faith,  merely  for  the  purpose  of 
vexinff  the  senior  road,   should  not  be  per- 
mitted.    This  is  to  say  that,  so  long  as  the- 
junior  road  is  not  convicted  of  bad  faith  ii» 
Its  proposition,  the  courts  have  no  right  to* 
inquire  into  the  necessity  of  the  place  and 
manner  of  crossing,  but  must  simply  proceed 
with  an  assessment  of  damages ;  and  this  re- 
quires a  study  of  our  statutes  on  the  subject. 
Certainly  all  of  the  provisions  of  Gen.  Stat., 
chap.  5,  title  18,  conferring  these  powers  on 
railroad  corporations,  are  to  be  exercised  ii^ 
the  manner  provided  for  in  Code  Proc. ,  chap. 
6,  title  9,  known  as  the  **  Eminent  Domain 
Act."    Section  1571  of  the  former  volume, 
concerning  crossings,    expressly  makes  the- 
latter  law  applicable  where  tlie  companies 
cannot  agree.     Now,  it  is  a  provision  of  Code- 
Proc.  8  651,  that  if  at  the  time  and  place  ap- 
pointed for  the  hearing  of  the  petition  the- 
court  or  judge  shall  be  satisfied  by  competent 
proof  **that  the  land,  real  estate,  premises,  or 
other  property  so  sought  to  be  appropriated, 
are  required  and  necessary  for  the  purpose» 
of  Bucn  enterprise, "  he  shall  make  an  ordeir 
for  a  jury.    The  mere  statement  of  the  peti- 
tioner is  not,  under  this  law,  to  be  taken  a» 
final,  but  the  court  must  be  satisfied  by  *^  com- 

getent  proof,  ^  and  upon  that,  and  that  alone, 
e  is  authorized  to  act  further.  Nothing  i» 
said  about  cases  where  there  may  be  a  failure 
of  such  proof,  but  the  plain  implication  fol- 
lows that  if  the  proof  is  not  made  the  proceed- 
ing must  fall ;  and  this  proof  must  satisfy  the- 
court  that  the  condemnation  as  proposed  ift 
^  required  and  necessary, "  a  mere  showing  of 
convenience  or  lessening  of  expense  not  beings 
sufiicient.  Lewis,  Em.  Dom.  $  89B ;  Rs  New 
T&rk  Cent,  R,  Oo,  66  N.  Y.  407 ;  8haron  R. 
Oo's  App,  122  Pa.  588 ;  Re  Si,  Paul  dk  N,  P.  * 
R,  Oo,  87  Minn.  164.  The  same  rule  applie» 
to  a  crossing,  and  according  to  the  recora  the 
respondent  must  have  been  proceeding  in  the- 
court  below  in  exact  accordance  with  it,  for 
it  voluntarily  begun  the  case  by  offering 
proof  to  sustain  the  claim  that  the  crossing' 
proposed  was  necessary,  and  some  hundreds 
of  pages  of  testimony  are  devoted  to  nothing 
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else.    But  respoDdent's  claim  goes  further,  | 
ftnd  aaserU  that  if  there  exists  a  necessity  for 
it  to  proceed  in  the  way  it  has  laid  out,  the 
court  is  not  to  consider  the  convenience  of  the 
railroad  to  be  crossed,  or  the  practicability 
of  some  other  means  of  accomplishing  the 
Bame   purpose.     Plainly,    however,    if  the 
junior  road  proposes  to  cross  at  a  place  or  in 
a  manner  which  will  be  disproportionately 
injurious  to  the  senior  road,   and  there  be, 
near  by,  some  other  place  where  the  junior 
Tocul  can  pass  and  go  on  its  way  without  any 
crossing  at  all,  it  must  follow  that  there  is 
no  necessity  for  the  crossine ;  or,  if  there  be 
some  otiier  point  or  means  of  crossing  impos- 
ing less  cost  and  difficulty  of  operation  to 
the  senior  road,   and  merely  additional  ex- 
pense CO  the  junior,  the  like  want  of  neces- 
sity is  evident.    Respondent  does  not  suggest 
what  disposition  is  to  be  made  of  that  por- 
tion of  Gen.  Stat,  g  1671,  which  provides 
that,  **  if  two  corporations  cannot  agree  upon 
.     .     .     the  points  and  manner  of  such  cross- 
ings   .     .     .     the  same  shall  he  ascertained 
and  determined  in  the  manner  provided  by 
law  for  the  taking  of  lands. "    But  it  is  very 
important,  and,  it  seems  to  us,  is  decisive  of 
this  whole  matter ;  and  it  is  especially  perti- 
nent here,  because  there  must  be  some  cross- 
ing of  appellants'  tracks  to  enable  respondent 
to  prosecute  its  enterprise.    The  matter  of  the 
points  and  manner  of  crossing — the   place 
where,  and  whether  under,  over,  or  at  grade — 
is  to  be  decided  upon  the  application  to  the 
court,  and  by  the  court,  since  it  is  an  exer- 
cise of  its  equitable  powers.     Chicago  d  iV. 
W.  IL   Co,  V.   Chicago  d  P.  B,  Co.  6  Hiss. 
219 ;  JIumeston  d  8.  R  Co,  v.  Chicago,  J3t. 
P.  db  K.  C.  B.  Co,  74  Iowa,  554. 
^  Ixike  Shore  d  M,  8,  B,  Co,  v.  Chicago  A 
W.  I.  B.  Co.,VJ  111.  606,  is  cited  in  support 
of  the  contrary  view,  to  the  effect  that  the 
junior  road  can  determine  the  point  of  cross- 
ing for  itself,  so  long  as  it  is  willing  to  pay 
for  the  damage  it  dot«,  which  was  assessed 
in  Lake  Share  d  M,  8.  B  Co,  y.  Chicago,  8t, 
P,  €S:K,  C.  B.  Co,  loom.  21.    In  the  former 
case  the  court  was  construing  a  statute  in  the 
exact  words  of  our  General  Statute,  %  1571, 
with  this  important  difference :  that  whereas 
our  statute  provides  that  where  there  is  no 
agreement  between  two  corporations  as  to 
the   points  and  manner  of   crossing,   ''the 
same  shall  be  ascertained  and  determined  in 
the  manner  provided  by  law  for  the  tsking 
of  lands,"  etc.,  the  Illinois  statute  merely 
provided  that  *'the  same  shall  be  ascertained 
and   determined   in    manner  prescribed  by 
law.*    111.  Stat.  1885,   p.  1914.     Moreover, 
the  eminent  domain  act  there  under  discussion 
did  not  contain  any  provision  requiring  the 
court  to  be  satisfied  of  the  necessity  of  the 
proposed  taking.    Id.  p.  1041  et  eeq.     Counsel 
in  the  case  were  contending  that,  Although 
the  authority  to  cross  was  expressly  conferred 
by  the  statute,  it  was  inoperative,  I  ec^use  it 
was  a  takinir  of  property  which  could  not  be 
taken  without  compensation,  and  no  law  had 
been  enacted  for  the  ascertainment  of  such 
compensation,  or  the  determination  of  the 
points  and  manner  of  crossing.    This  neces- 
sitated the  court  to  sav  that,  if  the  contention 
set  up  were  sustained,  it  must  result  that  in 
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Illinois  no  railroad  oould  cross  another  at  any 
point,  and  it  held  that  the  eminent  domain 
act  was  adapted  and  intended  to  ascertain 
damages  for  railroad  crossings  as  well  as 
other  condemnations  of  land ;  but  it  confessed 
that  the  law  had  not  provided  the  method  of 
ascertaining  the  points  and  manner  of  cross- 
ing, and  therefore  fell  back  upon  the  lan- 
guai^e  of  the  act,  which  gave  to  every  rail- 
road company  the  right  to  cross  any  other 
railroad  **at  any  point  on  its  route,"  and  in- 
ter]3reted  it  to  mean  that  the  petitioner  could 
fix  its  own  point  of  crossing,  referring  at  the 
same  time  to  a  former  law  which  authorized 
commissioners  to  fix  points  and  manner  of 
crossing.  The  difference  between  the  two 
statutes  is  so  obvious  that  comment  is  unnec- 
essary. Lake  Shore  d  M.  8.  B  Co,  y.  dn- 
cin7iati,  W.  d  M,  B,  Co,,  116  Ind.  678.  was 
a  discussion  of  a  statute  exactly  like  our 
General  Statute,  §  1571,  except  that  in  case 
of  disagreement  the  points  and  manner  of 
crossing  were  to  be  fixed  in  the  first  place  by 
commissioners,  as  was  the  amount  of  com- 
pensation. On  a  question  as  to  the  sufficiency 
of  allegations  showing  an  inability  to  agree, 
one  side  arguing  that  the  necessity  for  show- 
ing disagreement  only  went  to  compensation, 
the  court  said :  "  We  cannot  see  how  it  is 
possible,  looking  solely  to  the  words  of  the 
statute,  to  hold  that  all  that  it  refers  to  is  the 
matter  of  compensation,  since  to  reach  such 
a  conclusion  many  strong  and  clear  words 
must  be  rejected.  The  language  is  plain, 
but,  plain  as  it  is  we  think  it  is  not  more 
plain  than  the  object  the  legislature  intended 
to  accomplish.  It  is  very  evident  that  the 
legislature  did  not  mean  to  invest  the  younger 
company  with  power  to  cross  at  any  point 
and  in  any  mode  it  might  elect,  but  that,  on 
the  contrary,  it  meant  to  prevent  the  arbi- 
trary exercise  of  the  right  to  cross  the  older 
line.  .  .  .  Our  conclusion  is  that  the 
negotiations  which  the  statute  requires  the 
two  corporations  to  conduct,  are  negotiations 
concerning  the  three  things  we  have  enu- 
merated [compensation  and  poiuts  and  man- 
ner of  crossing]  ;  and  that  if  these  tliree  things 
cannot  be  settled  by  negotiation  they  must 
be  brought  before  the  appropriate  tribunal 
for  adjudication." 

Oases  upon  statutes  similar  to  ours  and  that 
of  Indiana  are  found  in  St.  Louis  Transfer  B 
Go,  y.  St.  Louie,  L  M,  d  8.  B.  Co.  idO  Mo. 
419 ;  Montana  Cent.  B.  Co.  v.  Helena  d  B  M, 
B.  Co,  6  Mont.  416 ;  Toledo,  8.  d  M,  B.  Co. 
y.  Baet  Saginaw  d  St,  C,  B.  Co,  72  Mich. 
206;  Union  Pae,  B,  Co,  v.  Leavenu>orth,  N, 
d  8,  B,  Co,  29  Fed.  Rep.  728 ;  Be  Lockpori 
d  B,  B,  Co,  77  N.  Y.  557 ;  Be  Minneapolis  d 
St,  L,  B.  Co,  9Q  Minn.  481,  and  Be  St.  Paul 
d  y.  p.  B,  Co.  87  Minn.  164,— in  all  of 
which  the  matter  of  the  points  and  manner  of 
crossing  are  treated  as,  or  held  to  be,  matters 
of  judicial  determination,  and  not  of  arbi- 
trary exercise  by  the  petitioning  corporation. 
In  the  case  cited  above  from  6  Biss.,  the 
United  States  circuit  court  of  the  northern 
district  of  Illinois  held  that  although  the 
general  policy  of  the  legislation  of  that  state 
was  to  allow  a  new  railroad  to  cross  an  ex- 
isting road  at  grade,  equity  would  interfere 
to  compel  it  to  cross  overhead,  at  a  different 
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place,  althougli  at  some  cost,  where  the  cross- 
ing proposed  would  materially  interfere  with 
the  business  of  the  senior  road.  Judging  this 
case  by  our  own  statute,  and  by  these  authori- 
ties, we  do  not  think  the  respondent  made  out 
a  case  of  necessity  that  it  should  cross  appel- 
lants' tracks  at  the  point  and  in  the  manner 
proposed,  ezcepi  as  to  the  crossing  beneath 
the  coal  bunkers  of  the  Columbia  &  Pu^et 
*  Sound  Company.  One  of  the  items  in  which 
it  failed  has  not  yet  been  mentioned,  viz. 
its  proposed  crossing  with  four  tracks.  It 
showed  no  definite  intentions  as  to  the  use  of 
■  so  many  tracks,  but  suggested  that  it  would 
probably  use  the  easterly  two  tracks  for  the 
passage  of  its  freight  and  passenger  trains, 
the  third  track  for  the  passing  and  repassing 
of  locomotives,  and  the  fourth  track  for  con- 
nections with  wharf  spurs.  All  of  these 
tracks  it  calls  ''main  tracks,"  but  they  are 
obviously  so  in  name  only.  The  main  line 
consists  of  but  a  single  track,  and  the  three 
additional  tracks  are  for  mere  connections 
between  the  shops  and  the  freight  yard.  Con- 
ceding, however,  that  a  necessity  was  shown 
for  two  tracks  for  the  purposes  of  such  con- 
nection through  the  city,  it  was  not  suggested 
why  these  two  tracks  could  not  perform  the 
entire  service  required  or  likely  to  be  re- 
quired. Ordinarllv,  under  the  statute,  a 
railroad  company  is  permitted  to  condemn 
land  to  a  certain  width,  and  may  maintain 
thereon  as  many  tracks  as  it  sees  fit,  but  in 
such  a  case  as  this,  which  the  principal  of 
respondent's  witnesses  likens  to  the  case  of 
a  canyon  or  defile,  the  ri|^ht  of  way  allowed 
to  be  taken  should  be  limited  to  what  is  nec- 
€ssary,  and  no  more.  With  two  tracks — an 
inwaj^  and  an  outward — it  would  have  facil- 
ities far  better  than  those  of  either  of  the 
appellants,  and  equal  to  those  of  nine  rail- 
roads in  ten  in  the  country.  Being  located 
practically  upon  the  streets  of  a  city,  where 
the  whole  room  applicable  to  railroad  pur- 
poses is  shown  to  be  extremely  limited,  it 
should  not  expect  more,  and  certainly  the 
public  interest  would  not  be  subserved  by 
conceding  more  for  the  purposes  set  forth. 


6.  Appellants  claim  that  there  was  no  at- 
tempt on  the  part  of  respondent  to  agree 
with  them  as  to  the  points  and  manner  of 
crossinff,  and  the  record  sustains  them.  In 
cases  of  crossing  like  this  one  courts  will 
not  be  technical  in  requiring  an  effort  to 
agree,  but  the  theory  adopted  by  respondent, 
and  its  letter  to  the  appellants,  shows  that 
it  purposely  limited  its  proposition  to  one  of 
compensation  for  the  specific  crossing  de- 
scribed, and  none  other.  The  importance  of 
showing  an  attempt  to  agree  upon  the  three 
cardinal  points  appears  from  the  cases  we 
have  cited  elsewhere. 

7.  We  do  not  think  there  was  error  on  the 
part  of  the  judge  who  heard  the  case  on  the 
question  of  necessity  in  sending  the  jury  trial 
to  another  judge,  for  the  case  consisted  of  two 
distinct  branches.  If  a  ludge  should  die,  or 
retire  from  the  bench  after  ordering  a  jury, 
there  could  certainly  be  no  necessity  for  go- 
ing over  the  preliminary  part  of  the  case 
again ;  but  on  a  motion  for  a  new  trial  before 
the  second  judge  we  think  the  whole  case 
would  be  open  for  re- examination,  and  the 
better  practice  would  be  for  the  same  judge 
to  hear  the  entire  matter. 

8.  The  proposition  of  the  respondent  to 
stipulate  that  it  would  put  in  and  maintain 
at  its  own  expense  all  necessary  fro^  and 
crossing  apparatus  was  proper,  and  is  sus- 
tained oy  authority.  Chicago  db  A,  R.  Go* 
V.  Jdiet,  L.  <£  A.  R  Go.  105  111.  888,  44  Am. 
Rep.  799.  So,  also,  we  think,  would  be  the 
proposition  to  construct  and  maintain  the 
overhead  arrangement  for  the  crossing  under 
the  bunkers,  the  manner  of  construction  be- 
ing left  to  the  court  in  case  tiie  parties  could 
not  agree. 

Other  questions  in  the  case  appealed  have 
either  been  covered  or  are  immaterial  to  a  de- 
cision. 

The  decree  of  approprioHon  wiU  be  revereed, 
and  the  petition  dismissed. 

Dunbar.  Oh,  J.,  and  Anders  and  Seottp 

|7</.,  concur. 
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COMMONWEALTH  of  Pennsylvania 

V, 

POTTSVILLE  IRON  &  STEEL  CO.,  Appt. 

(167Fa.50(U 

The  Inimvnity  ftH>m  taxation  of  tbe 
capital  stock  of  a  corporation  **ezclQ- 
miveily  en^a§:ed  in  manafaetarinf^***  un- 
der tbe  Act  of  1880,  Is  not  lost  by  Its  poeseflslon  of 
the  ancillary  power  of  minlDir  to  supply  its  own 
raw  material,  especially  where  It  has  never  used, 
or  sought  to  use,  this  power. 

(October  8,  UOS.) 


APPEAL  by  defendant  from  a  jadment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County,  settling  the  account  of  the  auditor 
general  and  state  treasurer  of  a  tax  on  the 
capital  stock  of  the  defendant  corporation  for 
the  years  1890  and  1891.    JBetened. 

The  material  portion  of  the  opinion  of  the 
court  below  was  as  follows: 

•*  (1)  The  Potteville  Iron  &  Steel  Com- 
pany, defendant,  has  a  capital  stock  of  $450,  - 
000.  It  paid  no  dividends  during  the  tax 
years  1890  and  1891,  and  its  proper  officers 
made  and  returned  to  the  auditor  general  for 


Nora.— See,  on  the  question  of  the  exemption  of 
manufaoturlng  corporations,  tbe  case  next  follow- 
ing, Oom.  V.  Juniara  Ooke  Go.  (Pa.)  past,  28S,  also 
the  earlier  coses  of  Com*  y.  Northern  Bleotrio  L,  if 

22  U  R.  A. 


P.  Go.  (Pa.)  14  L.  R.  A.  107,  with  note  on  the  questt^n^ 
What  oonstitutes  manufiBcture^-and  People  ▼• 
Wemple  (N.  T.)  14  L.  &  A.  7» 


See  also  22  L.  R.  A.  232;  33  L.  R.   A.  508;  41  L.  R.  A.  228. 
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each  of  said  yeaiB  a  yaluation  of  the  capital 
stock  at  par  or  $450,000.  The  auditor  gen- 
eral thereupon  settled  and  entered,  and  the 
state  treasurer  approved,  an  account  for  tax 
for  said  years,  charging  tax  at  three  mills 
upon  the  appraised  value  of  the  stock  for 
eadi  of  said  years,  the  tax  amounting  to 
$1,850  for  each  year,  or  $2,700  for  the  two 
years.  From  the  account  so  settled,  entered 
and  approved,  the  company  duly  appealed  to 
this  court. 

**  (2)  Defendant  was  chartered  under  clause 
17  of  section  2  of  the  General  Corporation 
Act  of  1874,  which  provides  for  the  incorpo- 
ration of  companies  for  'the  manufacture  of 
iron  or  steel,  or  both,  or  of  any  other  metal, 
or  of  any  article  of  commerce  from  metal  or 
wood,  or  both. '  Section  38  of  said  Act  pro- 
vides that — 'companies  incorporated  under 
the  provisions  of  this  Act  for  the  manufact- 
ure of  iron  or  steel,  or  both,  or  of  any  other 
metal,  or  of  any  article  of  commerce  from 
wood  or  metal,  or  both,  unless  otherwise  pro- 
vided by  this  Act,  shall,  from  the  date  of  the 
letters- patent  creating  the  same,  have  the 
powers  and  be  governed,  managed,  and  con- 
trolled as  follows : 

**  'Clause  1.  Every  such  corporation  may, 
in  the  manner  prescribed  in  this  Act,  increase 
its  capital  stock  to  an  amount  not  exceeding 
five  million  dollars,  and  shall  have  the  right 
to  purchase,  lease,  hold,  mortgage,  and  sell 
real  estate  and  mineral  rights,  to  prove  and 
open  mines,  to  mine  and  prepare  for  market, 
or  for  their  own  use  and  consumption,  coal, 
iron  ore.  and  other  minerals,  and  to  erect  and 
construct  furnaces,  forges,  mills,  foundries, 
manufactories  and  such  other  improvements 
and  erections  as  they  may  deem  necessary, 
and  to  manufacture  iron  and  steel,  or  any 
other  metal,  or  either  thereof,  in  all  shapes 
&nd  forms,  and  either  of  these  metals,  ex- 
clusively or  in  combination  with  other  metals 
or  wood,  and  to  transport  all  of  said  articles 
or  any  of  them  to  market,  and  to  dispose  of 
the  same,  and  to  do  all  such  otlier  acts  and 
things  as  a  successful  and  convenient  prose- 
cution of  said  business  may  require ;  Pro- 
tided,  They  shall  not  at  any  one  time  have 
more  than  ten  thousand  acres  of  land  within 
this  commonwealth,  including  leased  lands. ' 

"  (3)  In  its  application  to  the  governor  for 
charter  the  company  set  forth  that  its  object 
in  seeking  incorporation  was  for  the  purpose 
of  'having  the  right  to  dig  iron  ore,  build 
and  operate  furnaces,  forges,  manufactories, 
rolling  mills,  and  to  manufacture  machinery 
and  omer  manufactures  of  iron  and  steel,  and 
to  have  and  exercise  all  of  the  rights  and 
privileges  conferred  by  the  Act  of  April  29, 
1874/ 

"The  company  has  no  powers,  privileges, 
or  franchises  except  such  as  are  oonferreof  by 
the  General  Corporation  Act  of  1874  upon  all 
corporations  chartered  since  the  date  of  its 
passage  for  the  manufacture  of  iron  or  steel. 
"(4)  The  capital  stock  of  the  defendant 
company  is  now,  and  was  in  1890  and  1891, 
invested  exclusively  in  blast  furnaces,  roll- 
ing and  steel  mills  fully  equipped,  and  in 
inndry  building,  appertaining  thereto,  in 
^hicb  said  blast  furnaces,  rolling  and  steel 

mills  it  was  and  is  engaged  in  the  manufact- 
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ure  of  pig  iron,  railroad  iron,  steel  beams, 
channels,  bars,  plates,  etc.,  for  structural 
purposes  In  the  county  of  Schuylkill,  em> 
ploving  constantly  from  800  to  1,200  men  in 
said  manufacturing  business. 

"  (5)  The  defendant  has  never  at  an^  time 
exercised  tiie  right  of  eminent  domain,  nor 
engaged  in  the  business  of  brewing  or  distil- 
ling spirits  or  malt  liquors. 

**  (6)  The  defendant  company  is  not  and 
never  has  been  engaged  in  any  business  other 
than  that  of  manufacturing,  as  aforesaid.  No 
part  of  its  capital  is  invested  in  iron  or  coal 
land,  it  does  not  dig  or  mine  iron  ore  or  coal 
either  to  sell  to  others  or  for  use  in  its  own 
furnaces,  but  all  of  its  capital  is  invested  in 
its  strictly  manufacturing  plant,  property 
and  business,  and  its  corporate  energies  are 
confined  exclusively  to  such  manufacturing 
business. 

**npon  the  above  facts  defendant  claims  to 
be  within  the  proviso  to  section  21  of  the 
Revenue  Act  of  1889,  which  relieves  from 
taxation  upon  their  capital  stock  corpora- 
tions 'organized  exclusively  for  manufactur- 
ing purposes  and  actually  carrying  on  manu- 
facturing within  the  state'  and  we  should  so 
hold  were  it  not  for  the  decision  of  the  su- 
preme court  in  Com.  v.  We$tinghou96  Electric 
A  Mfg,  Co.,  151  Pa.  295,  which,  as  we  un- 
derstand it,  requires  us  to  deny  any  exemp- 
tion whatever  to  any  corporation  in  whose 
charter  we  find  a  power,  used  or  unused,  to 
engage  in  any  business  other  than  manufact- 
uring. In  (Um,  V.  Ijiekawanna  Iron  dh  Coal 
Co,,  129  Pa.  846,  it  was  held  that  the  owner- 
ship of  iron  ore  and  coal  properties  and  the 
mining  of  iron  ore  and  coal  for  the  supply 
of  raw  materials,  while  frequently  conven- 
ient and  desirable,  were  nevertheless,  not  es- 
sential or  legally  incident  to  the  business  of 
manufacturing,  and,  as  we  find  that  the  law 
under  which  defendant  is  incorporated  and 
which  constitutes  its  charter  confers  upon  it 
authority  to  own  coal  and  ore  lands  and  mine 
coal  and  iron  ore,  we  must  hold  that  it  is 
authorized  to  make  investments  and  do  things 
not  absolutely  essential  to  a  manufacturing 
business,  and  that,  therefore,  within  the  rul- 
ing in  the  Westinghouse  Case,  it  is  not  en- 
titled to  exemption,  but  is  taxable  upon  its 
entire  capital  stock,  although,  as  matter  of 
fact,  it  is  not  engaged  in  any  other  business, 
and  its  whole  capital  is  invested  in  manu- 
facturing. But  m  so  ruling  we  reiterate 
what  was  said  by  McPherson,  J. ,  In  Com.  v. 
National  OH  Co.,  Limited,  157  Pa.  516.  viz.  : 

**  '  While,  however,  in  this  case  and  In 
others,  we  have  cheerfully  obeyed  the  de- 
cisions made  last  year  (reported  in  150  and 
161  Pa.),  and  do  not  question  in  the  least 
the  soundness  of  the  abstract  reasoning  upon 
which  they  rest,  we  have  met  with  so  many 
practical  difficulties  in  the  effort  to  follow 
them  that  we  respectful Iv  request  the  su- 
preme court  to  reconsider  tLose  decisions,  and 
in  the  light  of  these  unforeseen  obstacles  to 
reverse  the  Judgment  we  are  about  to  enter 
and  declare  taxable  only  upon  so  much  of  the 
defendant's  capital  as  is  not  invested  in  its 
manufacturing  operations. 

••  '  The  phrase  used  by  the  Act  of  1889—"  ex- 
clusively  organized" — is  confessedly  ambig- 
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110118.  lU  meftnfTifir  fn  the  statute  may  differ 
from  it<«  meaning  in  the  dictionaries,  and 
evidently  depends  upon  the  point  of  time 
which  is  relied  upon  as  fixing  the  character 
of  the  corporation  for  the  purpose  of  this 
particular  tax.  If  tlie  time  of  granting  the 
charter  is  taken,-  no  other  conclusion  can 
rationally  be  reached  than  that  which  has 
been  announced  in  the  cases  referred  to ;  but 
if  the  time  of  imposing  the  tax  is  taken,  then 
the  actual  business  of  the  corporation  is  the 
natural  test.  This,  we  respectfully  submit, 
may  fairly  be  concluded  to  have  been  the 
legislative  intention,  because  (the  language 
being  doubtful)  this  construction  allows  ap- 
portionment wherever  justice  and  equity  de- 
mand it,  and  thus  avoids  the  inequality  of 
burden  which  otherwise  must  result ;  while 
the  construction  now  adopted  forbids  appor- 
tionment altogether  in  a  large  number  of 
cases  the  inevitable  result  being  much  fric- 
tion and  unintended  injustice. 

**  'We  may  be  permitted  to  give  a  few  ex- 
amples of  inequality.  Here  are  two  iron 
manufacturing  companies,  alike  in  all  re- 
spects except  that  the  charter  of  one  contains 
a  power  to  mine  ore  or  coal.  This  power  is 
not  used  and  never  has  been  used ;  neverthe- 
less, although  their  business  is  precisely  sim- 
ilar,  one  is  exempt  and  the  other  is  taxed. 
Again,  the  General  Corporation  Act  of  1874, 
under  which  the  majority  of  charters  now 
exist,  gives  mining  powers  in  section  88  to 
certain  manufacturing  companies.  What  is 
to  be  done  with  this  class  of  cases?  Are 
these  minlniF  powers  to  be  considered  as 
written  in  the  charters,  altliough  they  are 
not  formally  expressed?  If  so — and  section 
25  of  the  Act  of  1874  declares  that  "  the  fran- 
chises granted  shall  be  construed  according 
to  the  same  rules  of  law  and  equity  as  if 
(the  corporation)  had  been  created  by  special 
charter*'— there  is  not  an  iron  manumcturing 
company  in  the  state,  incorporated  under  the 
Act  of  1874,  which  is  entitled  to  exemption. 
On  the  contrary,  all  are  already  liable  for 
considerable  arrears.  But,  if  these  powers 
are  not  to  be  considered  as  written  in  the 
charters,  with  what  justice  is  the  tax  imposed 
on  a  corporation  chartered  by  a  special  act, 
merely  because  the  right  to  mine  is  specially 
given?  The  right  exists  as  really  in  the  one 
case  as  in  the  other,  and  ought  to  affect  both 
corporations  alike. 

^  'Take  a'.du  the  case  of  two  corporations 
doinff  a  similar  manufacturing  business,  both 
of  which  are  usurping  a  power  not  given  by 
their  charters,  but  only  one  of  which  pos- 
sesses an  unosed  franchise  which  is  not  man- 
ufacturing. Surely,  both  ought  to  be  treated 
alike;  and  yet,  one  is  taxed  only  upon  the 
capital  invested  in  the  unauthorized  busi- 
ness, and  the  other  is  taxed  upon  its  whole 
capital  stock,  although  the  operations  of  the 
two  companies  are  identical.  And  this  in- 
equality becomes  more  conspicuous,  if  the 
case  is  slightly  varied  and  two  corporations 
are  considered,  one  of  which  has  an  exclu- 
sively manufacturing  charter,  but  is  usurp- 
ing another  franchise,  while  the  other  has  a 
similar  manufacturing  power  and  in  addition 
possesses  the  franchise  to  do  lawfully  what 
the  other  is  doing  unlawfully.    If  any  dis- 
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crimination  is  to  be  made,  it  would  seem 
that  the  violater  of  law  should  bear  the  heav- 
ier burden.  But  the  fact  is  otherwise;  the 
usurper  pays  tax  only  upon  the  capital  un- 
lawfully invested,  while  the  other  is  taxable 
upon  its  whole  capital  stock. 

^  'Additional  examples  might  be  given, 
but  these  may  suffice,  for  a  moment's  tHbught 
will  bring  to  mind  the  slate  companies,  the 
coke  companies,  the  fire  brick  companies  and 
others  of  that  class,  to  say  nothing  of  many 
others  that  possess  special  charters  containing 
particular  privileges.  We  will  only  add, 
that  the  examples  we  have  given  are  neither 
fanciful  nor  imaginary,  and  that  we  would 
not  have  made  this  unusual  application  if 
we  were  not  abundantly  convinced  by  our 
experience  (which  necessarily  embraces  a 
large  number  of  cases  that  are  not  brought  to 
the  attention  of  the  supreme  court)  that  it  is 
hardly  possible  to  apply  the  present  rule 
without  severe  and  extensive  hardship.  Un* 
questionably  serious  practical  difficulties 
exist  and  very  considerable  numbers  of  cor- 
porate taxpayers  are  either  injured  or  threat- 
ened, because  of  the  rule  we  are  now  bound 
to  apply.  We  venture  to  express  the  hope, 
that  a  reconsideration  of  the  subject  will  find 
no  serious  obstacle  to  adopting  the  alternative 
construction  of  a  doubtful  phrase,  and  may 
thus  permit  us  to  return  to  the  hitherto  well- 
established  and  equitable  rule  of  taking  the 
actual  business  as  the  test  of  corporate  char- 
acter. This  inevitably  leads  to  apportion- 
ment in  all  proper  cases,  and,  with  restored 
freedom  of  apportionment,  these  difficulties 
will  disappear.  So  diverse  and  multiform 
are  the  charters  and  the  powers  and  the  actual 
business  of  manufacturing  corporations  that, 
without  a  full  power  to  apportion,  they  can 
neither  be  fairly  exempted  nor  fairly  taxed. ' 

"In  this  case  there  would,  indeed,  be  no 
need  of  apportionment,  because  there  is  no 
investment  of  capital  outside  of  the  purely 
manufacturing  business  of  the  company.  We 
can  hardly  conceive  that  it  was  not  in  the 
minds  of  the  legislators  to  exempt  such  a 
corporation  as  this.  If  it  is  to  be  taxed  there 
is  neither  equity  nor  justice  in  exempting 
any  other  manufacturing  corporation,  and 
yet,  for  the  reasons  stated,  and  in  obedience 
to  the  ruling  in  the  Westinghoum  Case,  we 
must  hold,  as  a  conclusion  of  law,  that  de- 
fendant is  not  organized  exclusively  for  man- 
ufacturing purposes,  and,  therefore,  not  en- 
titled to  any  exemption  whatever." 

Messrs.  M.  E.  Olmstead  and  D.  C.  Hen* 
ninff  for  appellant. 

Messrs.  w.  U.  Hansel*  Atty-Oen.,  and 
James  A.  Stranahaa*  Deputy  Atty-Qen,^ 
for  the  Commonwealth : 

The  powers  conferred  by  its  charter  con- 
clusively show  that  appellant  is  not  "organ- 
ized exclusively  for  manufacturing  busi- 
ness." 

The  powers  contained  in  the  charter  of  the 
defendant  company,  brings  it  within  the 
ruling  of  Com.  v.  Westinghause  Electric  d 
mg.  Co.  151  Pa.  266. 

See  also  Com.  v.  Lackawanna  Iron  d  CM 
Co.  129  Pa.  846. 

It  cannot  be  contended  In  a  case  like  the 
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present  that  the  taxation  of  its  capital  stock 
-would  be,  upon  the  part  of  the  common- 
wealth, any  embarrassment  to  the  employ- 
inent  of  capital  in  the  class  of  manufacturing 
basinesB  tluit  this  company  might  be  engaeeu 
in  this  state  digging  ore.  It  could  not  drive 
the  employment  of  labor  outside  of  the  state, 
because  the  employment  of  labor  in  that  part 
of  the  business  authorized  by  the  charters  of 
this  company  that  is  not  strictly  manufactur- 
ing purposes  could  not  be  driven  into  another 
«tate.  because  the  ore  production  is  not  there. 
This,  therefore,  would  come  within  the  rul- 
ing in  Com,  v.  NortJiern  Electric  L.  dk  P.  Co. 
14  L.  R.  A.  107,  145  Pa.  105. 

Williams,  J.,  delivered  the  opinion  of  the 
<onrt : 

The  defendant  company  was  incorporated 
vnder  the  provisions  of  the  General  Law  of 
1874  (Pub.  Laws,  73).     One  section  of  that 
«ct  gives  to  companies  incorporated  under  it 
for  the  manufacture  of  iron  and  steel  the 
right  to  hold  mineral  land  and  mine  coal, 
iron,  and  other  minerals  for  their  own  use 
«nd  for  sale  in  market.     In  the  application 
to  the  governor  for  letters- patent  this  com- 
pany stated  its  objects  to  be  to  secure  the 
Tight  to  "dig  iron  ore,  build  and  operate  fur- 
naces, forges,  manufactories,  rolling  mills, 
«nd  manufacture  machinery  and  other  man- 
ufactures of  iron  and  steel  and  to  have  and 
«xercise  all  the  rights  and  privileges  con- 
ferred by  the  Act  of  April  29,  1874."    The 
Tight  to  mine  was  conferred  by  the  Act  of 
1874,  and  was  applied  for  by  the  defendant 
ma  ancillary  to  the  business  of  manufactur- 
ing, and  not  as  an  additional  or  alternate 
line  of  business  to  be  pursued  by  the  com- 
|»any  at  its  own  election.     The  findings  of 
the  learned  judge  of  the  court  below  show 
that  the  ancillary  power  thus  provided  by 
general  law  and  by  the  articles  of  incorpora- 
tion has  never  been  used.     It  was  conferred 
by   the   legal  organization,   but  when  the 
breath  of  life  had  been  breathed  into  the  new 
«ompan jT  its  flrst  work  was  to  settle  the  char- 
acter of  Its  business  organization,  and  arrange 
its  plant  accordingly.     In  doing  this  it  seems 
to   have  determined  that  its  entire  capital 
should  be  invested  in  and  devoted  to  the 
business  of  manufacturing.     It  bought  no 
mineral  lands,  and  has  at  no  time  owned, 
leased,  or  operated  any  mine.     Upon  these 
ikcts  the  question  raised  is  whether  this  com- 
pany is  entitled  to  the  exemption  of  its  cap- 
ital stock  from  taxation  as  a  manufacturing 
company.     The  court  below,   with  uncon- 
cealed reluctance,  held  that  it  was  not,  and 
placed  ita  judgment  on  the  recent  case  of 
Chm.  ▼.  Westinghoiue  Electric  d  Mfg,  Co. ,  151 
Pa.  1^65.     An  examination  of  that  case  con- 
YiDces  us  that  It  does  not  rule  this.     Incor- 
poration had  been  effected  in  that  case,  not 
under  the  general  law  providing  for  the  in- 
•corporation  of  manufacturing  companies,  but 
nader  one  of  those  odious  special  charters,  so 
toquently  described  as  **onmibuB  charters." 
It  was  or^nized  under  the  Act  of  April  9, 
1873,   entitled  ''An  Act  to  Incorporate  the 
dhartiers  Improvement  Company,  and  to  De- 
fine the  Powers  thereof. "    These  powers  were 
defined  by  a  reference  to  the  Act  of  Hay  12, 


1871,  entitled  **  An  Act  to  Incorporate  the  Im- 
provement and  Co- operative  Company,"  etc. 
There  is  no  hint  of  manufacturing  in  the  title 
of  either  of  these  acts  or  in  the  b^y  of  them. 
In  the  language  of  our  lirother  Heydrick,  the 
grant  of  powers  in  these  acts  was  **  so  vaguely 
defined  that  it  would  be  unsafe  to  say 'what 
was  not  authorized,  if  anything  could  be 
authorized  by  such  generalities,  except  the 
issue  of  its  own  obligations  as  currency, 
which  was  expressly  excluded,  and  manu- 
facturing, which  the  most  liberal  construc- 
tion of  the  Act  of  1871  would  not  compre- 
hend." The  Westinghouse  Company  did  not 
show,  therefore,  that  it  was  ever  organized 
as  a  manufacturing  company  by  the  law  cre- 
ating it,  or  that  it  had  by  any  distinct  cor- 
porate act  limited  and  defined  the  objects  and 
purposes  of  its  business  organization.  In 
this  case  the  defendant  company  was  organ- 
ized under  the  law  providing  for  the  incor- 
poration of  manufacturing  companies.  The 
purpose  of  its  creation  was  to  engage  in  man- 
ufacturing. Its  investments  have  been  made 
and  its  business  arranged  and  conducted  for 
this  single  purpose  from  first  to  last.  It  is 
in  name,  in  the  nature  of  its  corporate  pow- 
ers, and  characteristics,  and  in  its  actual  bus- 
iness operations,  a  manufacturing  company, 
and  nothing  else.  The  mere  possession  of 
an  ancillary  power  which  it  has  never  used 
or  sought  to  use,  which  it  had  express  legis- 
lative permission  to  hold,  and  which  was 
evidently  intended  for  use  only  in  aid  of  its 
manufacturing  enterprises,  does  not  change 
the  character  of  the  corporation,  or  deprive 
it  of  its  privileges  and  immunities  as  a  man- 
ufacturing corporation. 

It  is  urged  that  the  word  "exclusively,^ 
which  is  found  in  the  Act  of  1889,  but  was 
not  found  in  that  of  1885,  requires  us  to  draw 
a  sliarper  line  of  demarkation  between  com- 
panies whose  capital  stock  is  exempt  from 
taxation  and  those  whose  stock  is  subject  to 
it  than  has  been  heretofore  drawn,  and  sub- 
jects the  entire  capital  of  all  manufacturing 
companies  to  taxation,  if,  under  a  mistake 
about  their  rights,  they  have  secured  the 
grant  of  any  ancillary  privilege  not  abso- 
lutely indispensable  to  manufacturing.  We 
are  not  prepared  to  assent  to  this  proposition. 
It  would  seem  that  in  the  use  of  this  word 
the  legislature  had  the  old  system  of  omnibus 
legislation  in  mind,  and  intended  to  dis- 
criminate against  that  class  of  corporations 
organized  under  special  charters  granted  be- 
fore the  present  constitution  wrs  adopted. 
Charters  were  then  granted,  and  some  of  them 
are  still  in  existence,  conferring  upon  a  sin- 
gle company  the  powers  of  a  mining,  a  man- 
ufacturing, and  a  transportation  company. 
Such  a  charter  was  actually  before  the  court 
in  Com.  v.  Westinglunue  Electric  Mfg.  Co., 
supra.  The  manufacturing  which  is  done 
by  such  a  company  ma^  be  in  aid  of  its  min- 
ing or  its  transportation  business.  Such  a 
company  is  not  organized,  either  as  to  its 
corporate  powers  or  its  actual  business,  ex- 
clusively as  a  manufacturing  company,  and 
is  entitled  to  no  exemption  upon  its  capital 
stock.  Many  railroad  companies  make  en- 
gines and  cars  for  their  own  use,  but  they  do 
not  become  manufacturing  companies  there- 
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hj,  or  entitled  to  the  exemption  extended 
to  such  companies.  A  manufacturing  com- 
pany, on  the  other  hand,  does  not  cease  to 
DO  such  because  it  seeks  to  supply  its  raw 
material  by  production  instead  of  purchase. 
It  may  subiect  so  much  of  its  capf  ^\  as  is 
flo  employed  to  taxation,  but  it  does  not  lose 
its  own  identity.  The  question  whether  a 
ffiyen  company  is  incorporated  as  a  manu- 
facturing company,  and  Is  actually  engaged 
in  the  business  of  manufacturing,  Is  to  be 
decided  upon  the  proofs.  The  court  will 
look  at  its  title,  its  articles  of  association  or 
charter,  and  the  proyisions  of  the  statute  un- 
der which  the  incorporation  has  been  effected. 
If  these  do  not  effectually  settle  the  character 
of  the  company,  recourse  must  then  be  had 
to  the  business  organization,  the  character 
of  the  plant,  and  the  actual  business  entered 
upon.  Applying  these  tests  to  this  case,  we 
could  not  bold  that  the  company  was  organ- 
ized for  mining,  or  for  any  purpose  other 
than  that  of  manufacturing.  It  has  shown 
by  its  name,  its  legal  organization,  the  stat- 
ute under  the  proyisions  of  which  it  was 
incorporated,  and  by  Its  whole  course  of  cor- 
porate conduct,  that  it  was  organized  for 
manufacturing  iron  and  steel,  and  for  no 
other  purpose.  It.  is  therefore,  within  the 
words  ana  the  spirit  of  the  Act  of  1889,  a 
manufacturing  company,  and  as  such  entitled 
to  exemption  from  taxation  on  its  capital 
stock.  Haying  reached  this  conclusion,  we 
ooneratulate  ourselyes  upon  being  able  to  do 
in  tiiis  case  that  which  it  is  rarely  in  our 
power  to  do,  reyerse  a  judgment  of  the  court 
Delow  with  the  cordial  approyal  of  the  court 
by  which  the  judgment  was  rendered. 

Ths  judgment  i»  reversed^  and  judgment  is 
entered  in  fayor  of  the  defendant  below,  on 
'  the  findings  of  the  learned  trial  judge  and 
the  eyidence. 

MoCoUum,  t/l,  not  present. 


COMMONWEALTH  of  Pennsylyanfa 

V. 

JDNIATA  COKE  CO.,  Appt. 

(107  Pa.  in7.) 

The  eserelfle  of  the  power  to  mine  its 
own  coal  by  a  mannfttetnring  corpo- 
ration to  supply  Itself  in  part  with  the  raw  ma- 
terial used  by  it  does  not  defeat  the  exemption 
of  the  capital  stock  of  the  manufacturiogr  com- 
pany  from  taxation,  under  the  Act  of  18S9,  but 
requires  such  exemption  to  be  limited  to  that 
•part  of  the  capital  which  Is  used  exclusively  in 
manufacturing. 

(October  X.  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County  which  confirmed  a  tax  account  against 
defendant's  capital  stock,  which  had  been  set- 


tled by  the  auditor-general  and  state  treasurei^ 
lUverged. 

Defendant  claimed  to  be  exempt  from  tax- 
ation under  the  proyisions  of  the  Act  of  June^ 
1,  1880,  which  provides:  '*Tbe  proyisions  or 
this  section  shall  not  apply  to  the  taxation  or 
the  capital  stock  of  corporations,  limited  part- 
nerships, and  Joint-stock  associations  organ- 
ized exclusively  for  manufacturing  purposea 
and  actually  carrying  on  manufacturing  within 
the  state,  except  companies  engaged  in  tho 
brewing  or  distilling  of  spirituous  or  malt 
liquors,  and  such  as  enioy  and  exercise  the- 
right  of  eminent  domain. 

The  court  below  refused  to  recognize  tha^ 
exemption  and  entered  judgment  against  de- 
fendant for  the  full  amount  of  the  tax. 

Further  facts  appear  in  the  opinion. 

Mestn,  Lynuui  D.  Gilbert,  John  K.. 
Weiss  and  ill*  M«  Cochran,  for  appellant r 

When  the  legislature  in  the  tweoty-nrst  sec- 
tion of  the  Revenue  Act  of  1889  exempted 
from  taxation  the  capital  stock  of  corporations, 
it  had  in  view  companies  having  a  franchise- 
for  mining  coal  and  included  them  within  the 
tax  exemption. 

Com,  y,  Northern  Electric  L,  d  P.  Co.  14  U. 
R.  A.  107.  145  Pa.  105. 

The  court  did  not  exempt  that  portion  of  the 
capital  stock  of  the  appellant  which  was  em- 
ployed in  slricUy  manufacturing  operations. 
To  this  partial  measure  of  right  the  appeUant 
is  undoubtedly  entitled. 

Com.  y.  Lackatoanna  Iron  <fi  Coal  Co,  12^ 
Pa.  846. 

Messri,  W.  U.  Hensel,  AUy-Gen,^  and 
James  A.  Stranahanj  Deputy  Atty-Oen., 
for  the  Commonwealth. 

Williams*  J. ,  delivered  the  opinion  of  the* 
court: 

This  case  involves  a  question  not  settled  bj^ 
Com.  y.  PottmtiUe  Iron  4b  Steel  Co,,  ante,  22^ 
which  has  just  been  decided.    In  that  case  a 
power  had  been  conferred  upon  a  manufactur- 
ing company  to  mine  its  raw  materials,  bat 
when  the  company  came  to  make  its  invest- 
ments and  organize  its  business  it  discarded 
this  power,  and  arranged  to  supply  itself 
with  its  materials  and  fuel  by  purchase.     We 
held  in  that  case  that  the  mere  possession  oT 
a  power  ancillary  to  its  manufacturing  busi- 
ness, which  had  never  been  used,  and  the  nse- 
of  which  had  been  effectually  declined  by  the- 
character  of  its  business  organization,  did 
not  deprive  a  manufacturing  company  of  the 
exemption  of  its  capital  stock  from  taxation- 
under  the  proviso  in  the  Act  of  1889.    In  thia 
case  we  have  the  power  to  mine  coal  for  the 
manufacture  of  coke,  and  we  have  the  con- 
tinued use  of  this  power  as  a  means  of  pro- 
viding itself  with  the  coal  from  which  the- 
coke  is  made.     The  production  of  coke  from, 
coal  is  a  process  of  manufacture.    The  pro- 
duction of  coal  by  removing  it  from  its  bed 
and  bringing  it  to  the  surface  is  a  process  ot 
mining.    They  have  no  necessary  connection. 
The  legislature  has  seen  nt  to  separate  and 


NoTS.— On  the  question  of  the  exemption  of 
manufacturlnir  corporations  from  taxation  which 
has  become  In  recent  years  a  question  of  much  Im- 
portance In  several  states,  see  the  case  preceding, 
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afso  earlier  oases  In  this  series:  Oom.  r.  Northern 
Electric  L.  lb  P.  Ck>.  (Pa.)  14  L.  B.  A.  lOT,  with  notm 
on  the  question.  What  constitutes  manufactured 
and  People  v.  Wemple  (K.  Y.)  U  L.  R.  A.  70S. 


See  also  22  L.  R.  A.  228;  33  L.  R.   A.  508;  41  L.  R,  A.  228. 
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Carnbt  ▼.  Hadlbt, 
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elaaBify  corporate  powers,  and  to  confer  upon 
one  class  of  corporations  an  exemption  from 
taxes  which  other  classes  are  required  to 
pay.     Manufacturing  companies  must  pur- 
chase their  supplies  in  the  market.    It  may 
be  convenient  for  them  to  produce  their  raw 
material,  as  in  the  case  of  the  appellant,  and 
the  denial  of  the  power  to  do  so  may  work 
some  inoonyenlence,  and  increase  the  cost  of 
the  manufactured  article ;  but  the  exemption 
is  conferred  upon  the  manufacturer,  as  dis- 
tinguished from  the  mining,  Uie  transporta- 
tion, the  storage,  or  other  business  agency 
employed  in  handling  the  raw  material-— the 
fuel — and  other  supplies  required  by  the 
manufacturer.    It  ou^ht  not  to  be  extended 
so  as  to  cover  operations  outside  the  legiti- 
mate processes  of  manufacturing.     We  are 
in  this  case  to  determine,  therefore — First, 
whether  the  appellant  is  a  manufacturing 
company ;  next,  whether,  if  a  manufacturing 
company,  it  is  using  any  part  of  its  capital 
in  such  a  manner  as  to  infringe  upon  the  field 
occupied  by  corporations  that  are  required 
to  pay  taxes  on  their  capital  stock.     We 
understand  from  the  findings  of  the  court 
below  and  from  the  evidence  that  this  com- 
pany was  organized  as  a  manufacturing  com- 
pany, and  has  been  steadily  engaged  in  the 
manufacture  of  coke.     We  understand  that 
it  haa  the  power  to  mine  its  own  coal,  and 
has  in  fact  done  so  from  the  first,  and  that  it 
has  in  this  way  supplied  itself  in  part  with 
the  raw  material  it  has  used.     This,  as  we 
have  held  in  Com.  v.  FotUvills  Iran  dk  Bud 
Co.,  supra,  does  not  strip  it  of  its  character 
as  a  manufacturing  company,  or  of  the  pro- 
tection which  the  law  has  extended  to  man- 
ufacturers.    But,  on  the  other  hand,  the  fact 
that  its  business  is  manufacturing  will  not 
enable  it  to  bring  under  the  protection  of  its 
privileire  any  ancillary  line  of  business  in 
which  it  may  find  it  economical  or  convenient 
to  engage  or  cover  the  employment  of  its 
capital  for  any  other  than  strictly  manufact- 
uring purposes.    What,  then,  is  the  situation 
of  the  appellant?    It  is  in  name,  in  business 
purposes,  and  in  product  prepared  for  the 
market,  a  manufacturing  company.     In  the 
conduct  of  its  manufacturing  business  it  seeks 
to  cheapen  its  raw  material,  and  thereby  the 


cost  of  its  product,  by  mining  the  ooal  it 
consumes.  This  is  not  necessary  to  the  proc* 
ess  of  manufacture,  though  it  may  be  both 
economical  and  convenient  for  the  manufact* 
urer.  It  is  therefore  the  employment  of  part 
of  its  capital  for  a  purpose  not  within  the 
letter  or  the  spirit  of  the  exemption.  As  to 
so  much  of  its  capital  it  is  subject  to  taxa- 
tion, precisely  as  though  no  exemi)tion  ex- 
isted. The  use  of  the  word  *' exclusively''  in 
the  proviso  in  the  Act  of  1889,  given  the  office 
we  have  assigned  to  it  In  the  Pottnille  Irou 
d  Steel  Co,  Que,  does  not  stand  in  the  way 
of  our  conclusion  in  this  case.  It  was  in- 
tended, as  we  there  held,  to  discriminate 
between  companies  organized  for  the  conduct 
of  two  or  more  lines  of  business  simulta- 
neously and  such  as  were  organized  for  the 
purpose  of  manufacturing.  A  company  in- 
corporated for  the  latter  purpose  will  not  lose 
its  character  or  its  privileges  because  of  an 
effort  to  supply  itself  with  what  it  needs  for 
its  manufacturing  business  in  some  cheaper 
way  than  by  purchase.  Such  effort,  and  the 
reservation  of  the  power  to  make  it,  are  in 
aid  of  the  purposes  of  the  company  as  a  man- 
ufacturer. Neither  as  to  the  public  nor  the 
commonwealth  is  it  a  change  of  orffanization 
or  of  business.  Whether  the  appellant  mines 
its  coal  or  buys  it  makes  no  difference  with 
its  product,  except  as  to  its  cost.  In  either 
case  it  makes  and  it  sells  coke,  and  nothing 
else.  It  is  not  a  minin*^  company.  It  neither 
sells  coal  nor  offers  it  for  sale.  It  simply 
seeks  to  provide  itself  by  mining,  instead  of 
purchase,  with  the  coal  needed  for  its  ovens. 
This,  as  we  have  seen,  is  such  a  use  of  a  part 
of  its  capital  as  takes  the  sum  so  used  out 
from  under  the  exemption  provided  b^  the 
Act  of  1889,  and  subjects  it  to  taxation  m  the 
same  manner  and  at  the  same  rates  that  other 
capital  so  employed  is  subject  to.  This  is 
a  proper  case  for  apportionment.  The  ap- 
pellant is  entitled  to  exemption  as  a  manu- 
facturing company.  Upon  so  much  of  its 
capital  as  is  employed  in  the  effort  to  supply 
itself  with  coal  it  must  pay  taxes. 

Ths  judgment  is  mwreed,  and  record  remit* 
ted,  that  the  apportionment  may  be  made. 

MeCollYim»  J.,  not  present. 


FLORIDA  SUPREME  COURT. 


William  M.  CARNEY  et  al.,  AppU., 


Jesse  HADLET  et  al. 

m 

^1.   As  m  i^eneral  mle  two  eonditloiui 
Bitist  concur  to  ht^to  a*  court  of  equity 

*HeadnoteB  by  Kabbt,  J. 


JurledictloB  to  ei^oiii  a  mere  treapa— 
OB  property:  Urs^  the  oomplalnant^s  title 
must  be  admitted,  or  legally  estabJIshed;  and» 
second,  the  trespass  must  be  of  such  a  nature  as 
to  cause  irreparable  damage,  not  susceptible  of 
complete  pecuniary  compensation.  The  Inade- 
quacy of  the  leiral  remedy  is  the  foundation  and 
indispensable  prerequisite  for  the  interposition  of 
chancery  in  snoh  cases,  for  the  reason  that  a  lejral 
remedy  has  been  devised  to  redress  such  wrongs* 


NOKL— Jn/unefio»  agcAnst  trespass  to  cut  timber. 
Injunctive  relief  seems  to  have  been  granted 
quite  early  In  cases  of  waste,  but  the  courts  de- 
clined for  a  long  time  to  extend  the  relief  to  oases 
In  which  there  was  no  privity  between  the  parties 
and  which  were  therefore  cases  of  trespass  simply. 
In  Mogg  Y.  Mogg,  t  Diok.  670,  In  which  the  de- 
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fendant,  with  absolutely  no  right,  persuaded  ten* 
ants  to  cut  down  timber,  the  chancellor  refused  an 
injunction  on  the  ground  that  defendant  was  a 
trespaseer,  and  as  such  liable  to  an  action  at  law. 

In  Smith  V.  Ck>llyer,  8  Yes.  Jr.  8B,  where  phiintlffs 
were  in  receipt  of  the  rents,  claiming  as  devisees, 
and  the  defendants  were  cutting  timber,  claiming 


See  also  30  L.  R.  A.  754. 
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Fjjobida  Supbemb  Coubt. 


Oct., 


.and  80  longafl  tbis  remedy  to  adequate,  equity  baa 
no  riorbt  to  interf  ere. 

8*  The  practice  of  pantiii^  ii^unctioiis 
In  cases  of  trespass*  it  seems,  to  more  lib- 
eral now  tban  It  was  formerly,  but  a  dear  case  of 
tbe  inadequacy  of  tbe  legal  remedy  must  still  be 
shown  in  order  to  Justify  tbe  interference  of  tbe 
court  of  cbaooery. 

8«  While  insolTency  alone  of  the  de- 
fendant may  not  be  snlllcient  to  anp 
thorise  an  injunction*  yet  it  is  an  important 
element  in  many  cases  Id  determining  whether 
or  not  a  court  of  chancery  should  act  in  grant- 
InflT  inJunctioDB. 

4*  In  cases  of  repeated  trespasses 
where  it  becomes  necessary  to  quiet  a 
rig^htfU,  admitted*  or  established  pos- 
session, chancery  has  often  Interposed  to  pre- 
vent  a  multiplicity  of  suits,  although  there  may 
be  a  remedy  at  law.  Thto  court  will  not,  how- 
ever, grant  an  injunction  against  one  person 
merely  because  he  to  guilty  of  repeated  tres- 
paases,  where  the  legal  remedy  affords  an  ade- 
quate and  complete  redress  in  damages.  The 
rule  seemingly  well  sustained  by  authority  is  that 
before  a  court  of  chancery  will  Interfere  to  pre- 
vent a  multiplicity  of  suits,  there  must  be  several 
persons  controverting  the  same  right,  and  each 
standing  upon  hto  own  pretension  of  right. 


6.  WhenoTttr  the  complainants  title  is 
disputed  in  cases  of  trespass,  a  court  of  equity 
will  not  interfere  by  injunction  on  the  ground 
of  a  multiplicity  of  suits  until  he  has  success- 
fully estabUshed  hto  title  by  trial  at  law. 

6.  Where  the  alleged  trespass  or 
threatened  injury  is  to  trees  standing^ 
on  land*  in  order  to  Justify  the  granting  of  an 
injunction  by  a  court  of  equity,  it  must  appear 
that  the  trees  are  of  such  peculiar  value  and  im- 
portance to  tiie  estate  as  that  the  alleged  injury 
to  them  will  so  affect  the  uses  and  purposes  for 
which  the  estate  was  designed  as  to  make  the  in* 
Jury  to  them  an  irreparable  loss  to  the  owner. 
An  allegation  that  the  trees  are  valueless  except 
for  turpentine  and  timber,  and  without  tbem  la 
a  condition  to  produce  turpentine  and  timber, 
the  land  would  be  of  little  value,  and  that  the 
acts  of  defendants  in  extracting  turpentine  from 
Hie  trees  greatly  leeeens  their  value  as  timber 
producing  trees,  does  not  show  that  the  injury 
complained  of  amounts  to  a  destruction  of  the 
estate,  or  that  the  injury  done  could  not  be  ade- 
quately compensated  in  damages.  Thto  was  the 
rule  prior  to  the  enactment  of  section  14B0.  E^ 
vised  Statutes. 

(October  9, 1893.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Escambia  County 


as  helrs-at-law,  the  court  said  that  the  title  of 
plaintiffs  being  denied,  the  case  was  trespass  and 
not  waste  upon  the  showing  of  the  parties,  and  the 
right  being  dtoputedL  no  order  was  issued  in  the 
case. 

In  Oourthorpe  v.  Mapplesden,  10  Yes.  Jr.  290,  in 
which  the  person  cutting  the  timber  was  acting  in 
collusion  with  the  tenant  and  the  suit  was  by  the 
landlord,  the  court  said  that  tbe  trespass  partakes 
of  the  nature  of  waste  and  that  therefore  the  in- 
junction could  be  granted.  In  that  case  the  some- 
what similar  case  of  Hamilton  v.  Worsefold,  in 
which  an  injunction  was  granted  by  Lord  Thurlow, 
19  cited. 

But  in  Crockford  v.  Alexander,  16  Yes.  Jr.  188, 
the  defendant  had  obtained  possession  under  a 
contract  to  purchase  and  the  court  was  inclined  to 
treat  the  case  as  one  of  trespass,  and  granted  the 
injunction  although  from  the  facts  of  the  case  it 
seems  that  It  might  have  been  treated  as  a  case  of 
waste. 

And  In  Lowndes  v.  Settle,  88  L,  J.  Ch.  461,  It  to 
•aid  that  the  tendency  of  the  decisions  to  to  break 
down  the  distinction  between  trespass  and  waste. 

The  injunction  was  issued  in  Kelly  v.  Bobb,  58 
Tex.  877. 

Gotirts  eon9ervativ$  In  extending  relief. 

The  principles  upon  which  the  courts  will  act  in 
granting  an  injunction  to  prevent  cutting  trees 
are  not  yet  settled.  Some  courts  have  granted  the 
relief  in  cases  where  other  courts  have  said  it  was 
not  appropriate,  but  the  general  tendency  to  to  be 
conservative  in  extending  the  use  of  the  writ. 

If  the  cutting  of  timber  to  a  simple  act  of  tres- 
paii  for  which  there  may  be  adequate  remedy  at 
law,  injunction  will  not  lie.  Wilson  v.  Hughell, 
Morrto(Iowa)  481;  Oowles  y.  Shaw,  2  Iowa,  498. 

The  injunction  will  not  be  granted  to  restrain  a 
mere  trespass,  if  it  to  not  shown  that  the  wrong  to 
not  abundantly  capable  of  compensation  in  dam- 
ages by  ordinary  suit  at  law.  Hatcher  v.  Hamp- 
ton, 7  Qti,  49. 

Injunction  will  not  Ue  In  case  of  an  ordinary 
trespass  upon  land  and  cutting  down  timber,  where 
the  plaintiff  is  In  possession  and  has  an  adequate 
and  complete  remedy  at  law,'-at  least  where  there 
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!  is  nothing  so  special  and  peculiar  as  to  call  for 
I  such  relief.  Stevens  v.  Beekman,  ;i  Johns.  Ch.  au, 
lL.ed.15S. 

The  injunction  will  not  issue  If  it  appears  that  the 
trees  have  no  peculiar  value  and  that  adequate 
compensation  for  their  destruction  may  be  obtained 
at  law.    Powell  v.  Uawlings,  88  Md.  880. 

Where  plaintiff  to  In  possession  and  tbe  person 
cutting  the  timber  to  an  utter  stranger,  not  claim- 
ing under  color  of  right,  the  tendency  to  not  to 
grant  an  injunction,  unless  there  be  special  circum- 
stances, but  to  leave  the  plaintiff  to  hto  remedy  at 
law;  but  if  the  acts  tend  to  a  destruction  of  the  es- 
tate, an  inl  unction  may  be  granted.  Lowndes  v. 
Settle,  83  L.  J.  Ch.  46L 

An  injunction  will  not  lie  to  prevent  the  oommia- 
sion  or  repetition  of  a  trespass  in  entering  and  cut- 
ting down  timber  on  land  of  which  the  plaintiff  to 
in  possession  as  owner  and  has  adequate  remedy 
at  law  for  the  trespass,  there  appearing  nothing  in 
the  case  so  especicil  or  peculiar  as  to  call  for  that 
particular  relief.   Thomas  v.  James,  82  Ala.  788. 

In  Hanson  v.  Gardiner,  7  Yes.  Jr.  806,  an  In Ju no- 
tion to  prevent  the  cutting  of  timber  by  defend- 
ants, who  claimed  some  rights  to  oommon  of  esto- 
vers, was  dissolved,  where  it  appeased  that  tha 
plaintiff  had  brought  an  action  to  prevent  the  al- 
leged unlawful  acts  and  had  permitted  himself  to 
be  nonsuited  and  had  subsequently  recognised  the 
claimed  rlgbts  on  the  part  of  the  defendants  in  a 
negotiation  with  defendants  to  oompenaate  them 
for  shutting  them  out. 

A  bill  to  enjoin  a  trespass  to  fatally  defective  If  it 
does  not  aver  a  good  title  in  the  plaintiff,  contains 
no  charge  of  Insolvency  against  defendants,  and 
does  not  show  that  Irreparable  damage  would  re- 
sult if  ttie  injunction  is  denied.  Western  M.  A  iL 
Co.  V.  Yirginia  Oannel  Coal  Co.  10  W.  Ya.  250. 

An  allegation  in  the  complaint  that  at  a  certain 
time  the  defendants  commenced  cutting  wood  and 
that  they  ^*threaten  and  intend,  as  the  complainants 
believe,  to  cut  down  and  take  away  very  large 
quantities  of  wood  and  timber,**  to  not  sufficient  lO 
cause  an  interferenoe  by  Injunction.  Cornelius  v. 
PuSt,9N.  J.  Bq.l96. 

Hie  injunction  wtU  not  be  granted  where  thera 
has  been  nothing  excepting  threats  on  the  part  of 
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Cabnbt  v.  Hadlet. 


Id  favor  of  complainants  in  a  suit  brought  to 
enjoin  defendants  from  committing  certain  al- 
leged trespasses  on  complainants'  land.    Be- 

Statement  b^  Mabry»  J,: 

This  is  a  bill  for  an  injunction  filed  by 
appellees  against  appellants.  The  bill  al- 
leged that  complainants  were  the  owners  in 
fee  of  a  certain  tract  of  land  situated  in  Es- 
cambia county,  Florida,  consisting  of  six 
hundred  and  forty  acres,  described  by  metes 
and  bounds,  and  known  as  the  Benjamin 
Hadley,  or  Richland  Pond,  tract,  and  that 
they  and  Benjamin  Hadley,  under  whom 
they  claim  title  as  heirs,  had  been  in  posses* 
sion  of  this  land  with  interruptions  for  more 
than  sixty  years,  and  were  then  in  possession ; 
that  said  land  was  very  thickly  studded  with 
pitch  pine  trees  of  large  size  and  of  irreat 
value,  and  that  defendant  Carney  and  his 
foreman  Gilchrist  and  Carmichael  have  from 
time  to  time,  during  two  years  prior  to  filing 
the  bill,  trespassed  upon  the  saia  land  for  the 
purpose  of  boxing  the  trees,  and  thereby 
producing  turpentine  which  they  have  re- 
moved from  said  trees  and  from  said  land; 
that  not  .nly  doc3  the  removal  of  the  turpen- 


tine from  said  trees  and  land  deprive  com- 
plainants of  the  said  turpentine  and  the  value 
thereof,  but  its  extraction  from  said  trees 
great iy  lessens  the  value  of  the  same  as  timber 
producing  trees,  and  except  for  the  purpose 
of  the  production  of  turpentine  and  timber 
said  trees  are  valueless ;  that  said  trees  con- 
stitute in  large  part  the  value  of  said  land, 
and  without  them  in  a  condition  to  be  made 
valuable  for  turpentine  and  timber  the  said 
land  is  of  little  value ;  that  the  trespasses  of 
respondents  are  continuous  and  frequent,  and 
they  threaten  not  only  to  trespass  in  the  fut- 
ure upon  said  land  for  the  purpose  of  remov- 
ing turpentine  already  collected  in  boxes  on 
the  trees,  but  from  time  to  time  to  trespass 
for  the  purpose  of  boxing  and  re-scraping 
said  trees;  and  that  said  respondents  reside 
in  the  state  of  Alabama  and  are  possessed  of 
no  property  of  any  kind  in  the  state  of  Flor- 
ida, and  unless  they  are  restrained  from  their 
said  repeated  and  innumerable  trespasses, 
complainants  are  remediless,  save  by  repeat- 
ed, vexatious,  and  multiplied  suits  against 
respondents,  which  would  be  fruitless  in  the 
state  of  Florida  because  of  their  alleged  want 
of  property  in  this  state.  The  bill  prays 
among  other  things  for  an  order  restraining 


the  defendant.    Griffin   v.  Wlnne,  10  Hun,  971; 
Woods  V.  Kirkland,  2  La.  Ann.  337. 

The  injunction  may  he  awarded  if  there  is  no  ade^ 
quote  remedy  at  iaw. 

Subject  to  some  disagreenieat  as  shown  below  as 
to  how  far  the  title  must  be  first  settled,  the  jcen- 
eral  role  Is  that  equity  will  aid  by  Injunotlon  if 
there  Is  no  adequate  remedy  at  law.  There  is,  how- 
erer,  some  f  urUier  disagreement  as  to  when  there 
1b  and  when  there  is  not  suob  remedy. 

lo  Eerlia  v.  West,  4  K.  J.  fiq.  4S2,  it  is  said  that  in 
appIylDj;  the  principle  of  injunctive  protection  to 
▼oodland  it  is  not  always  easy  to  discriminate  be- 
tween the  mere  trespass  and  the  irreparable  mis- 
chief which  may  destroy  the  inheritance  or  jeopard 
Its  value;  that  being  done  the  case  is  clear. 

To  justify  the  interposition  of  an  inju notion  the 
fhreateoed  injury  must  be  Irreparable.  Leinioger^fl 
App.  106Pa.  398. 

The  injunction  will  not  issue  if  it  is  not  st  own 
that  the  trespass  is  destructive  of  the  estate.  Mc- 
Millan V.  Feriell,  7  W.  Ya.  223. 

Aq  iajunction  will  lie  to  prevent  the  cutting 
down  of  trees  on  the  boundary  line  of  two  adjoin- 
ing  owners,  if  such  conduct  would  cause  irrepar- 
ble  injury  to  the  complaining  party.  Musoh  v. 
fiurkharD,  12  L.  B.  A.  484,  83  Iowa,  HOl. 

Id  West  Point  Iron  Co.  v.  Beymert,  46  N.  T.  708^ 
timber  is  placed  in  a  class  of  subjects  which  the 
court  said  are  protected  by  injunction,  upon  the 
ground  that  Injuries  to  and  depredations  upon 
them  are  or  may  cause  irreparable  damage,  and 
also  with  a  view  to  prevent  a  multiplicity  of  ac- 
tions for  damages  that  might  accrue  from  a  oon- 
tinuous  violation  of  the  rights  of  the  owners. 

The  fact  that  the  damage  is  charged  to  be  almost 
Instead  of  absolutely  irreparable  will  not  defeat  the 
Injunction.   Davis  v.  Beed,  14  Md.  l&SL 

When  remedy  at  law  is  inadequate. 

It  complainant  has  bought  land  in  proximity  to 
his  iniil  for  the  timber  trees  it  contains  and  an  ac- 
tion at  law  cannot  be  tri^d  before  defendant  has 
stripped  the  land  of  the  trees,  injunction  may  be 
gnnted,  because  the  loss  of  the  use  of  the  mill 
and  the  profits  cannot  be  recovered  at  law.  Wads- 
worth  y.  Goree  (AJa.)  April  12, 18B2. 

^LR.  A. 


If  plaintiff  is  a  married  woman  and  seeks  to  re» 
strain  defendant  from  cutting  timber  on  lands  be- 
longing to  her  separate  estate  under  a  license  from 
her  husband  as  trustee,  there  is  not  an  adequate 
remedy  at  law  and  an  injunction  will  be  Issm  d* 
Thomas  v.  James,  32  Ala.  728. 

If  a  farm  contain  a  small  tract  of  woodland,  the 
preservation  of  which  is  neoessaryforthe  proper 
use  of  the  farm,  as  well  as  a  building  site  for  the 
owners  residence,  many  of  the  trees  being  large 
and  of  ancient  growth,  the  destruction  of  them  by 
a  naked  trespasser,  without  title  or  claim  of  right 
leaving  the  owner  without  wood,  shade,  or  proper 
building  site,  is  ground  for  an  injunction.  Powell 
V.  Cheshire,  70  Ga.  857. 

Destroying  the  fruit  and  ornamental  trees  and 
shrubbery  around  a  dweUing  house  in  a  city  Is  ir- 
reparable damage.  Wilson  v.  Mineral  Point,  80 
Wis.  160. 

Injunction  will  lie  to  restrain  a  trespasser  from 
cutting  the  trees  growing  on  the  only  wood-lot 
owned  by  the  plaintiff,  when  It  works  a  permanent 
injury  to  the  land.—espeolally  when  there  is  no  de- 
nial of  the  allegation  of  irreparable  injury.  Smith 
V.  Bock,  69  Vt.  232. 

Acts  which  will  result  In  the  destruction  of  aU 
the  timber  on  a  man*8  home  plantation,  where 
wood  and  timber  are  necessary,  to  the  enjoyment 
of  the  property  In  that  character  will  Justify  an 
injunction.   Davis  v.  Reed,  14  Md.  1^ 

Where  the  land  belongs  to  complainant  and  is 
occupied  by  him  as  a  dwelling  plantation  contain- 
ing timber  particularly  valuable  to  the  estate,  de- 
fendants will  be  enjoined  from  clearing  up  the 
timber  land  and  converting  it  into  waste  and  past- 
ure land.  Shipley  v.  RItter,  7  Md.  408,  61  Am. 
Dec  871. 

To  warrant  the  injunction,  it  must  appear  that 
the  trees  have  a  peculiar  value,  or  are  of  great  im- 
portance to  the  estate,— as  that  they  are  fruit  or 
ornamental  trees,  or,  if  timber  and  wood,  that  the 
enjoyment  of  the  estate  will  be  so  affected  by  their 
destruction  as  to  make  the  daniage  irreparable. 
Green  v.  Keen,  4  Md.  96. 

Cutting  maple  timber  whieh  Is  the  chief  value  of 
the  estate,  is  irreparable  injury  within  the  power 
of  equity  to  prevent.  Butman  v.  James,  84  Minn. 
547. 
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appellants  from  trespassing  apon  the  said 
land  for  the  purpose  of  boxing  or  scrap!  ne 
or  otherwise  injuring  the  trees  upon  said 
land,  and  from  removing  ^e  turpentine  al- 
ready in  the  boxes  on  the  same. 

The  injunction  as  prayed  for  was  gnranted, 
and  respondents  answered  the  bill.  The  an- 
swer denies  the  allegation  that  complainants 
were  the  owners  of  the  said  tract  ol:  land,  or 
any  part  of  it,  or  that  they  or  any  of  them 
were  tiben  In  possession  of  the  same,  or  have 
at  any  time  been  in  possession  except  for  a 
few  days  during  the  month  of  March,  1888, 
when  they  or  their  agents  went  upon  a  por- 
tion of  said  land,  but  were  notified  that  they 
were  trespassers  by  Carney,  one  of  the  re- 
spondents, or  his  agent,  and  they  shortly 
thereafter  left  said  premises  and  have  not 
since  made  any  effort  to  take  possession  of 
same;  that  said  land  was  deeded  December 
18,  1820,  by  Benjamin  Hadley.  the  ancestor 
throuffh  whom  complainants  claim  title,  for 
valuable  consideration  to  one  William  Den- 
man,  and  the  same  has  never  been  reconveyed 
to  said  Hadley  or  his  heirs ;  that  said  land 
belongs  to  and  is  the  propertv  of  William 
M.  Carney,  one  of  the  respondents,  and  that 
be  is  in  possession  of  same  as  owner  and  ad- 


versely to  all  others,  and  has  been  so  in  pos- 
session since  the  81st  day  of  August,  1882, 
when  the  same  was  deeded  to  him  by  Jolm 
D.   Reilly  for  valuable  consideration,  and 
said  deed  was  duly  recorded  on  the  16th  day 
of  February,  1888.    Further,  that  when  saia 
Reilly  executed  said  deed  he  was  In  actual 
possession  of  said  land  as  owner  thereof  under 
a  deed  conveying  same  to  him  by  James  J. 
Mil  stead,  bearinflr  date  March  27,  1852,  and 
that  he  (Reilly)  had  been  in  possession  of  the 
said  land  since  the  date  of  said  deed ;   that 
said  Mil  stead  at  the  time  of  making  said  deed 
to  Reilly  was  in  possession  of  said  land  un- 
der chain  of  title  mm  said  William  Denman, 
to  whom  Benjamin  Hadley  had  conveyed. 

The  allegation  that  respondents  were  with- 
out property  in  the  state  of  Florida  is  denied, 
and  it  is  averred  that  Carney,  one  of  them, 
owns  about  six  thousand  acres  of  land  in 
Escambia  county,  Florida,  and  further,  that 
a  suit  for  damages  alleged  to  have  been  sus- 
tained by  complainants  by  reason  of  the  al- 
leged trespasses  on  the  part  of  respondents 
was  then  pending  between  said  parties  in 
Escambia  county,  Alabama.  It  is  also  al- 
leged that  the  matters  contained  in  complain- 
ants' bill  are  determinable  at  law,  and  do 


The  destruotion  of  forest  and  other  trees  is  an 
irreparable  injury  from  which  parties  may  be  re- 
strained by  injunction.  De  la  Croix  v.  Yillere,  11 
La.  Ann.  80. 

Cutting  timber  on  land  is  an  irreparable  injury, 
where  it  constitutes  the  chief  value  of  the  prop- 
erty.  Shreve  v.  Blaclc,  4  N.  J.  Eq.  177. 

But  it  baa  been  held  that  cuttlag  off  the  timber 
from  a  tract  of  pine  land,  valuable  only  or  chiefly 
for  the  wood  on  it,  is  not  such  a  case  of  irreparable 
mischief  as  will  warrant  the  grantlnfr  of  an  in- 
junction.   West  V.  Walker,  8  N.  J.  Eq.  279. 

A  plaintiff  in  possession  who  has  reserved  for 
preservation  some  younsr  growinfir  walnut  trees 
may  maintain  a  suit  for  iojunctfon  against  a 
mere  trespasser  who  is  attempting  to  cut  them 
down.    Thatcher  v.  Humble,  87  Ind.  444. 

But  in  Dunloirt  v.  Rinehart,  87  N.  C.  224,  it  was 
held  that  the  cutting  and  carrying  away  of  walnut 
trees  does  not  of  itself  show  irreparable  injury. 

In  some  of  the  cases  Uie  insolvency  of  defendant 
in  addition  to  the  acts  which  he  is  committing  may 
render  the  remedy  at  law  inadequate  when  the  acts 
themselves  would  not  do  so. 

Thus  an  allegation  that  a  trespasser  is  sbout  to 
commit  irreparable  injury  by  boxing  and  working 
turpentine  trees  and  by  cutting  timber  and  making 
staves,  leaving  the  Ifind  fit  only  to  be  cultivated  for 
Its  products,  without  an  averment  of  the  defend- 
ant's insolvency,  is  insufficient.  Gause  v.  Perkins, 
16  K.  C.  177, 09  Am.  Dec  728. 

8o  it  is  saidtbat  to  warrant  the'in  junction  the  de- 
fendant must  be  insolvent  or  the  injury  irrepara- 
ble, so  that  adequate  compensation  cannot  be  ob- 
tained at  law.    Hillman  v.  Hurley,  88  Ky.  626. 

Cutting  timber  on  the  land  of  another  without 
color  of  title  may  be  enjoined  as  a  destructive  tres- 
pass, if  the  defendant  is  Insolvent  and  the  injunc- 
tion is  necessary  to  prevent  a  multiplicity  of  suita 
Echert  v.  Ferst,  10  Phila.  614. 

The  mere  fact  that  the  timber  on  the  land  is  needed 
for  developing  the  minerals  lying  under  it,  and  that 
there  is  no  other  timber  in  the  neighborhood  and 
no  means  of  easily  obtaining  any,  is  not  sufficient 
to  warrant  an  injunction,  if  it  is  not  shown  that 
defendant  is  not  pecuniarily  responsible  for  the 
damage  done,  fleaney  v.  Butte  ft  M.  GL  Oo.  10 
Mont.  600. 


MultiplicUv  of  suies. 

The  circumstances  may  be  such  as  to  justify  tlie 
injunction  to  prevent  a  multiplicity  of  suits. 

The  injunction  may  be  allowed  for  the  purpose 
of  preventing  a  multiplicity  of  suits,  where  one  ac- 
tion at  law  has  been  decided  in  favor  of  the  com- 
plainant and  another  action  is  pending  in  which 
the  same  question  is  raised.  Livingston  v.  Living- 
ston, 6  Johns.  Ch.  500, 2  L.  ed.  198. 

But  it  has  been  held  that  the  fact  that  the  tres- 
passer is  guilty  of  continued  and  repeated  tres- 
passes will  not  authorize  an  injunction  to  prevent 
a  multiplicity  of  suits.  Hatober  v.  Hampton,  7 
Ga.  48. 

Where  plaintiff,  the  owner  of  agricultural  land 
containing  an  orchard  of  fruit  trees  and  also  orna- 
mental trees  and  shrubbery,  had  recovered  two 
verdicts  against  a  mining  company  for  entering 
upon  the  land  and  destroying  the  trees  in  their 
mining  operations,  the  court  granted  an  injunction 
against  further  trespasses  on  the  ground  that  the 
plaintiff  was  not  obliged  to  take  the  money  for  the 
property  destroyed,  Daubenspeok  t.  Grear,  18 
GaL444. 

ThequeiUon  of  ponenUm  or  tUU. 

The  Influence  of  the  conservative  tendency  of 
the  courts  has  created  some  confusion  as  to 
what  must  be  the  state  of  the  title  or  possession  In 
order  to  wairant  the  relief.  On  the  one  side  it  is 
held  that  the  action  will  not  lie,  unless  it  is  shown 
that  plaintiff  is  not  only  entitled  to  the  possession^ 
but  that  he  is  in  actual  possession.  Hillman  v. 
Hurley,  88  Ky.  626. 

Also  the  Injunction  cannot  be  sustained  if  the 
complainant  fails  to  show  title  in  himself.  Tate  v. 
Vance,  27  Gratt.  671. 

Also  if  plaintiff  fails  to  show  that  he  has  the  title 
to  the  land  or  the  possession  of  it,  the  injunction 
wUl  not  issue.    Wearin  v.  Munson,  62  Iowa,  466. 

But  on  the  other  side  in  Hicks  v.  Michael,  15  CaL 
116,  the  court  seems  to  regard  it  as  settled  that  a 
plaintiff  out  of  possession  may  have  an  injunction 
to  prevent  waste  of  the  estate,  even  before  he 
brings  his  action  at  Iblwx  but  it  is  stated  that  ordi- 
narily the  injunction  will  not  be  granted  before  a 
hearing  on  the  merits,  except  in  cases  of  urgent 
necessity  or  when  the  subject-matter  of  the  com* 
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DOl  consdtate  any  ground  for  relief  in  a  court 
of  equity,  and  pray  the  same  advantage  by 
their  answer  as  if  they  had  demurred  to  said 
bin. 

Respondents  moved  to  dissolve  the  injunc- 
tion l^cause  the  material  allegations  of  the 
bill  had  been  denied,  and  at  a  subsequent 
<]ate  moved  to  dissolve  the  injunction  and 
dismiss  the  bill  for  want  of  iurisdiction  in 
the  court  appearing  upon  the  face  of  the  rec- 
ord. The  motions  to  dissolve  were  refused 
■and  the  case  proceeded  regularly  to  final 
hearing,  when  upon  the  pleadings  and  proofs 
«  final  decree  yfss  rendered  adjudging  com- 
plainants to  be  the  owners  of  the  land  in 
-question,  and  that  the  respondents  and  their 
agents  and  attorneys  be  perpetually  enjoined 
from  going  upon  said  land  to  box  or  scrape 
the  pine  trees  thereon  or  to  remove  any  tur- 
pentine therefrom,  and  from  committing  any 
«ct8  of  trespass  on  the  land.  Respondents 
appealed. 

Muan,  Hallory  4b  Kaswell  for  appel- 
lants. 
No  appearance  for  appellees. 


llabry*  J.,  delivered  the  opinion  of  tho 
court: 

According  to  the  allegations  of  the  bill  be- 
fore us,  the  acts,  against  the  doing  of  which 
an  injunction  was  sought  and  obtained, 
amounted  to  a  trespass  upon  real  estate.  This 
trespass,  according  to  the  bill,  consisted  in 
entering  upon  land  of  complainants,  boxing 
the  pine  trees  standing  thereon  for  the  pro- 
duction of  turpentine  and  the  removal  of  the 
turpentine  from  the  trees  and  the  land.  The 
case  arose  and  was  determined  in  the  circuit 
court  before  the  enactment  of  chapter  8884, 
Laws  of  1889,  and  must  be  disposed  of  inde- 
pendently of  the  provisions  of  that  Act. 

Courts  of  equity  do  not  ordinarily  extend 
the  harsh  remedy  of  injunction  to  cases  of 
trespass,  but  leave  the  redress  of  such  griev- 
ances to  the  courts  of  law  where  originally 
Jurisdiction  in  such  matters  was  lodged.  It 
IS  said  that  originally  courts  of  equity  did 
not  grant  injunctions  to  restrain  trespasses  in 
any  case,  but  whether  in  analogy  to  the  rem- 
edy to  prevent  waste,  or  to  prevent  injuries 
supposed  not  to  be  adequately  recompensed 
by  damages  in  the  legal  forum,  it  is  now 


plaint  iB  free  from  oontroveny,  or  irreparable  In- 
Juy  will  be  prodaoed  hy  its  oootinuanoe. 

So  If  an  heir  is  in  pooooarioD  dlsputinfr  the  vaUdity 
of  the  will,  be  may  be  restrained,  pending  proceed- 
togB  to  determine  the  validity  of  the  will,  from 
oatting  timber,  wbiota  amounts  to  spoliation, 
nngal  V.  Blake,  f  MoUoy,  50. 

But  If  the  defendant  is  in  possession  and  hnildinflr 
in  the  ordinary  course  of  agricultare,  the  in jano- 
-tlcm  will  not  issue  merely  on  the  erround  that  he  is 
teflolveDt.   Thompson  v.  Williams,  M  N.  0.  ITS. 

8o  where  a  defendant  is  in  pooopsslon,  and  a 
lilalntilf  olaimioer  possession  seeks  to  restrain  him 
from  cuttiDflT  timber,  the  court  will  not  interfere, 
unless  the  acts  amount  to  such  flagrant  instances 
of  spoliation  as  to  Justify  the  court  In  departing 
from  the  general  rule,  Lowndes  v.  Bettle,  88  L. 
XCai.4Sl. 

And  if  a  person  claiming  ownership  seeks  to  r»> 
•oo'ver  land  from  one  in  possession,  before  he  can 
•enjoin  the  cutting  and  boxing  of  turpentine  trees 
t>y  the  latter,  he  must  show  that  defendant  is  una- 
ble to  respond  in  damages.  MoOormick  v.  Nixon, 
«3N.  ailSL 

So  it  has  been  held  that  a  denial  of  the  plaintUTs 
^tle  defeats  the  salt. 

The  allegation  of  an  adverse  olalm  by  defendant 
•to  the  land  presents  an  obstacle  to  Injanotlve  re- 
lief;  especially  when  no  suit  at  law  is  pending  or 
offered  to  be  brought  to  establish  the  plaintllTs 
ricrht    Westv.  Walker,  8  K.J.  Eq.  279. 

Where  there  Is  a  contest  between  the  parties  for 
tbe  poeseeslon  of  the  land,  each  claiming  the  legal 
title,  and  the  answer  fairly  meets  every  material 
-allegation  of  thecomphiint  and  denies  insolvency, 
-tbe  injunction  will  not  be  granted  to  restrain  the 
working  of  turpentine  trees.  Bell  v.  Chadwick, 
-71  N.  C.  829. 

Although  It  has  been  held  that  in  a  suit  for  in- 
junction to  prevent  the  cutting  down  of  trees,  the 
lifll  may  be  read  as  an  affidavit  to  oontradiot  the 
.jmswer.    Lloyd  v.  Heath,  46  N.  a  4L 

The  injunction  will  not  be  granted  if  it  appears 
from  the  pleadings  that  the  title  to  the  premises  is 
^lisputed,  and  the  facts  do  not  show  that  the  dam- 
■age  woald  be  itreparablA.  Schoonover  v.  Bright, 
MW.Ya.40a. 

An  injunction  will  not  be  Issued,  in  a  suit  by  the 
United  States  to  annul  a  railroad  land  grant,  to 
girevent  the  catting  of  timber  on  the  land  in  dls- 
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pate  prior  to  a  judgment  of  forfeiture,  if  the  plead* 
ings  in  the  case  set  oat  facts  which,  if  proved,  wHI 
sustain  the  title  in  the  railroad  company.  United 
States  V.  Southern  Pac.  R.  Ga  66  Fed.  Rep.  fias. 

But  It  has  been  said  that  where  a  person  in  pos- 
session seeks  to  restrain  one  who  claims  by  an  ad- 
verse title,  the  tendency  Is  to  grant  an  Injunction, 
at  least  If  the  acts  done  either  constitute  or  tend 
to  constitute  a  destruction  of  the  estate.  Lowndes 
V.  Bettle,  88  L.  J.  Oh.  46L 

It  has  been  held  that  a  defendant  in  possession 
under  color  of  title  will  not  be  disturbed. 

A  defendant  having  color  of  title  to  tbe  property 
and  being  in  possession  will  not  be  enjoined  from 
cutting  timber  therefrom  pending  an  action  to  try 
the  title.   Shreve  v.  Black,  4  K.  J.  Eq.  177. 

Defendants  will  not  be  restrained  from  cutting 
timber  pending  a  suit  to  try  the  title,  if  their  an- 
swer shows  that  the  title  has  been  in  litigation  for 
many  years,  and  that  they  have  maintained  their 
right  to  tbe  property  during  all  that  time.  Cor- 
nelius V.  Post,  0  K.  J.  Bq.  106. 

Tbe  Injunction  will  not  be  granted  if  the  defend- 
ant is  in  possession  claiming  exclusive  title  and 
was  in  the  actual  possession  at  the  time  that  plaln- 
tUf  acquired  his  rights  Powers  v.  Heery.B.  M» 
Charlt.  (Ga.)  KOL 

Preventino  vxuU  pending  lU/iaatUm. 

Some  of  the  cases  have,  however,  manifested  a 
tendency  to  impound  the  subject-matter  of  a  litiga- 
tion and  preserre  it  «n  ttatu  quo  whenever  such 
relief  has  been  asked. 

If  the  title  Is  in  dispute  equity  may,  in  its  discre- 
tion, enjoin  tbe  cutting  of  timber  upon  the  prem- 
ises until  tbe  question  of  title  has  been  settled* 
Griffith  V.  Hilllard.  64  Yt.  648. 

It  is  not  necessary  that  the  legal  title  should  be 
established  before  the  aid  of  equity  Is  sought,  but 
if  the  bill  sets  out  that  an  action  has  been,  ur  is 
about  to  be,  instituted  for  the  purpose  of  estab- 
lishing the  title,  an  injunction  may  be  Issued  to 
preserve  the  subject-matter  of  the  action.  Gause 
y,  Perkins,  66  K.  0.  IH,  60  Am.  Dec.  728. 

The  Injunction  will  be  granted  to  preserve  tbe 
estate  pending  a  suit  to  try  the  title.  Shubnck  v. 
Guerard,  2  Desauss.  Bq.  616. 

Where  there  Is  a  controversy  pending  in  equity 
involving  the  title  to  land,  an  injunction  may  be 
granted  to  restrain  the  oommission  of  waste  pend- 
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Ilrmly  settled  that  injunctions  will  be  grant- 
ed to  restrain  trespasses  under  certain  condi- 
tions. The  inadequacy  of  the  legal  remedy 
is  the  foundation  and  indispensable  prereq- 
uisite for  the  interposition  of  chancery  in 
such  matters  for  the  obvious  reason  that  a 
legal  remedv  has  been  devised  to  redress  such 
wrbnes,  and  so  long  as  the  law  provides  an 
adequate  remedy,  equity  has  no  right  to  in- 
terfere. The  general  rule,  as  has  often  been 
stated,  is  that  in  order  to  ^ive  the  court  of 
equity  jurisdiction  to  enjoin  torts  to  prop- 
erty, two  conditions  must  concur:  First, 
the  complainant's  title  must  be  admitted,  or 
be  established  by  a  le^al  adjudication ;  and, 
second,  the  threatened  injury  must  be  of  such 
a  nature  as  will  cause  irreparable  damage, 
not  susceptible  of  complete  pecuniary  com- 
pensation. The  courts  have  generally  ac- 
cepted the  statement  of  the  rule  here  given  as 
correct,  although  they  have  encountered  con- 
siderable difficulty  in  its  application  to  the 
facts  of  the  various  cases  that  have  arisen  out 
of  the  complication  of  human  transactions. 
Jerome  ▼.  Bose,  7  Johns.  Ch.  815,  2  L.  ed. 
805,  11  Am.  Dec.  484 ;  Qauee  v.  Perkins,  56 
N.  0.  177,  69  Am.  Dec.  728;  McMillan  v. 
FerreU,  7  W.  Va.  228 ;  Oitiiene  Coarh  Co.  ▼. 
Camden  Horee  R,  Co.  29  N.  J.  Eq.  209; 
JSchelkamp  v.  Schroder,  46  Mo.  605;  jBdmil- 
ton  V.  Elf/,  4  Gill,  84 ;  Catching  v.  Terrell, 
10  Ga.  576;  Frederick  ▼.  Oroehon,  80  Md. 
436 ;  Indian  JRiver  8.  B,  Co.  v.  East  Coast 
Transp:  Co.  28  Fla.  887.  To  authorize  the 
issuance  of  the  writ  of  injunction  by  a  court 
of  chancery  the  Injury  threatened  must  be  of 
such  a  peculiar  nature  that  compensation  in 
money  cannot  atone  for  it.    The  view  ex- 


pressed by  ChanceUar  Kent  is,  that  "  it  must 
DC  a  strong  and  peculiar  uise  of  trespass,  go- 
ing to  the  destruction  of  the  inheritance,  or 
where  the  mischief  is  remediless,  to  entitle 
the  party  to  the  interference  of  this  court  by 
injunction."  Jerome  v.  Boss,  supra.  In  one 
case  of  cutting  timber  where  the  petition  al- 
leged that  the  defendants  were  continuing 
the  trespass  with  a  view  to  carrying  away 
the  timber,  and  that  they  intended,  if  not 
restrained,  to  take  and  carry  away  the  timber 
(converted  into  cord  wood)  from  the  prem- 
ises, and  so  dispose  of  it  as  to  put  it  beyond 
the  reach  of  petitioners,  the  court  In  holding, 
this  not  to  be  sufficient,  said :  **  We  do  not 
say  that  there  nuiy  not  be  cases  where  the 
legal  remedy  would  be  incomplete,  and  in 
which  an  injunction  might  properly  issue. 
For  instance,  as  above  suggested,  the  defend- 
ants might  he  entirely  insolvent ;  the  trespass 
miffht  grow  into  a  nuisance  or  waste ;  num- 
berless suits  might  have  to  be  brought,  in 
order  to  make  the  remedy  complete ;  the  tres- 
pass might  be  by  a  party  occupying  a  Ada* 
ciary  relation;  or  the  injury  of  su(£  a  char- 
acter that  the  loss  would  be  irreparable,  and 
not  be  compensated  in  dollars  and  cents ;  and 
in  any  such,  or  similar  cases,  an  injunction 
might  be  proper. "  CowUs  v.  8hate,  2  Iowa, 
496.  It  is  apparent  that  quite  a  field  for  the 
exercise  of  chancery  powers  is  here  opened 
up,  and  many  cases  show  that  this  court  has 
extended  its  jurisdiction  in  the  directions 
indicated.  It  is  said  that  a  more  liberal 
practice  prevails  now  in  granting  injunctions 
than  obtained  formerlv.  But  the  rule  seems 
to  have  been  adhered  to,  however,  in  the 
cases,  that  a  clear  case  of  the  inadequacy  of 


hur  the  milt  for  the  preservation  of  the  estate. 
Green  v.  Keen,  4  Md.  08. 

An  inJunctioQ  is  proper  to  preserve  the  estate 
for  the  benefit  of  tboee  ultimately  entitled  to  It. 
Fulton  V.  Harman,  44  Md.  251. 

Complainants  tn  poesessloD  may,  pending  pro- 
oeediDffS  to  determine  the  validity  of  an  alleged 
title  claimed  by  defendants,  who  are  unable  to  re- 
spond la  damages  for  the  trespasses  committed, 
restrain  the  strtppinflr  of  the  land  of  Its  timber 
which  constitntes  Its  ohlef  value.  Bollivan  v. 
Babb,8SAla.433. 

Where  trees  standing  In  a  lane  were  alleged  by 
plaintiff  to  belong  to  his  estate  and  to  be  extremely 
ornamental  to  the  mansion  bouse  and  park,  and 
defendant  claimed  tliat  the  trees  were  standinir  on 
a  part  of  the  waste  of  a  manor  of  which  he  was  the 
lord,  the  Injunction  was  granted  to  preserve  the 
property  nntll  the  title  could  be  determined  at  law. 
Kinder  v.  Jones,  17  Yes.  Jr.  100. 

Where  complainants  and  those  nnder  whom  they 
elalm  had  been  In  possession  for  many  years  de- 
fendants, who  were  pecuniarily  irresponsible,  were 
enjoined  from  selling  off  from  the  premises  wood 
and  timber  which  oonstltnted  their  chief  value, 
although  defendant  had  brought  an  action  of 
ejectment  to  try  the  title  to  the  property.  Piper 
V.  Piper,  88  N.  J.  Bq.  81. 

In  DuvaU  v.  Waters,  1  Bland,  Oh.  800, 18  Am.  Deo. 
080,  the  chancellor  says  that  It  is  general  practice 
In  Maryland  to  restrain  a  defendant  in  possession 
from  committing  waste  by  cutting  timber  pend- 
ing an  action  at  law  to  establish  the  title. 

But  in  Hamilton  v.  Ely,  4  Gill,  84,  it  is  said  that 
ft  is  not  the  established  chancery  doctrine  to  re- 
strain the  repetition  of  a  mere  trespass  pending  an 
action  to  try  title. 
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And  In  another  Maryland  case  In  which  the  ques- 
tion  was  not  as  to  the  cutting  of  timber,  it  was  de- 
cided that  an  injunction  will  not  lie  to  restrain  the 
oommiBsion  of  a  mere  trespass  pending  proceed- 
ings at  law  to  try  the  right,  except  in  oases  of  ir- 
reparable mischief,  or  to  prevent  a  multiplicity  of 
suits,  or  where  peculiar  circumstances  imperative- 
ly demand  such  a  conservative  remedy.  Amelung- 
V.  Seekamp,  0  Gill  &  J.  468. 

If  both  parties  claim  title,  both  may  be  restrained 
from  interfering  with  the  land  pending  the  settle- 
ment of  the  adverse  claim.  Johnson  v.  Hail,  88 
Ga.28L 

In  case  of  an  application  for  an  Injunction  against 
interference  with  the  property  on  a  mining  claim* 
in  which  the  Issuanoe  of  the  Injunction  was  re- 
sisted on  the  ground  that  the  title  was  in  dispute* 
the  Supreme  Court  of  the  United  States  said:  **lt 
Is  now  common  practice,  in  cases  where  irrepara- 
ble injury  is  being  done  or  threatened,  going  to  the 
destruction  of  the  substance  of  the  estate,  such  aa 
the  cutting  down  of  timber,  to  exercise  the  author- 
ity of  the  court  to  preserve  the  property  from  de- 
struction, although  the  title  to  In  litigation.**  Br- 
hardt  v.  Boaro,  118  U.  8.  687, 28  L,  ed.  1118. 

And  the  same  doctrine  to  announoed  In  a  oase 
ifhere  the  alleged  trespass  was  the  placing  of 
buildings  on  the  property,  the  court  declaring  that 
in  cases  where  the  title  to  in  dtopute,  a  stronger  and 
clearer  case  of  irreparable  mischief  must  be  pre- 
sented than  where  the  title  to  uudtoputed.  LeRoy 
V.  Wright,  4  Sawy.  580. 

In  Wood  V.  Braxton,  84  Fed.  Rep.  lOOS,  it  to  said 
that  the  jurtodlction  of  equity  by  way  of  injunction 
to  prevent  the  outting  of  timber  to  of  oompara- 
tlvely  recent  origin,  but  that  it  to  now  f  nlly  recog- 
nised and  well  established,  and  that  if  the  nature 
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^die*]ega1  Temcdy  must  be  sliown  Id  order  to 
justify  the  interposition  of  the  court  of  chan- 
cery by  tbe  har&  remedy  of  injunction. 

The  trespasses  alleged  in  the  bill  under 
consideration  consist  in  entering  the  land  of 
complainants  and  boxing  trees  for  the  pro- 
duction of  turpentine.  These  trespasses  arc 
alleged  to  be  continuous  and  frequent,  and 
that  the  defendants  reside  in  the  state  of  Ala- 
bama and  have  no  property  in  this  state: 
also,  unless  the  said  defendants  be  restrained 
from  their  repeated  and  innumerable  tres- 
passes, complainants  were  remediless  save 
by  repeated,  vezatious,  and  multiplied  suits 
TiThich  would  be  fruitless  in  this  state  because 
of  the  alleged  want  of  property  in  this  juris- 
diction by  tlie  respondents.  The  answer  pos- 
itively denies  the  allegation  in  the  bill  that 
respondents  were  not  possessed  of  any  prop- 
erty in  this  state,  and  it  is  alleged  that 
Carney,  who  is  the  only  person  asserting  any 
claim  to  the  land,  owns  at  least  six  thousand 
acres  in  Escambia  county,  Florida.  It  seems 
that  a  suit  for  damages  in  reference  to  the 
subject-matter  of  this  proceeding  and  between 
the  same  parties,  is  pending  in  Escambia 
county,  Alabama.  No  effort  was  made  on 
the  part  of  appellees  to  establish  the  alle- 
gation that  appellants  were  not  possessed  of 
any  property  in  Florida,  but  the  showing 
made  by  the  latter  is  clear  that  Carney  at 
the  time  of  filing  the  bill  was  possessed  of 
considerable  real  property  situated  in  Es- 
cambia county,  Florida,  amounting  to  at 
least  six  thousand  acres.  Insolvency  is  an 
element  in  determining  whether  or  not  the 
court  should  act  in  granting  an  injunction 
in  a  case.  In  Oau9e  v.  Perktns^  supra,  it  is 
said  that  the  "injury  must  be  of  a  peculiar 
nature,  so  that  compensation  in  money  can- 
not atone  for  it;  where  from  its  nature  it 
may  be  thus  atoned  for,  if  in  the  particular 
case  the  party  be  insolvent,  and  on  that  ac- 
count unable  to  atone  for  it,  it  will  be  con- 


sidered irreparable."  And  tn  many  of  tb<* 
cases  where  injunctions  have  been  granted  to 
restrain  trespasses  the  insolvency  of  the  tref< 
passer  has  been  an  important  element.  Our 
court  has  said  that  insolvency  alone  of  the 
defendant  will  not  be  sufficient  to  authorize 
an  injunction.  Pensacola  db  O.  B,  €h.  v. 
S^att,  12  Fla.  26,  91  Am.  Dec.  747.  Under 
the  proof  in  the  record  before  us  insolvency 
cannot  be  claimed  in  support  of  the  decree. 
The  showing  is  that  one  of  the  respondents, 
and  who  is  the  real  party  in  interest  in  the 
subject-matter  of  this  suit,  owns  considerable 
property  within  the  jurisdiction  of  Uie  court, 
and  liable  to  any  judgment  for  damages  that 
may  be  recovered  against  him. 

In  cases  of  repeated  trespasses  where  It  Is 
necessary  to  quiet  a  riehtful  admitted  or  es- 
tablished possession,  dhanoery  has  often  in- 
terposed to  prevent  a  multiplicity  of  suits, 
although  there  may  be  a  remedy  at  law,  and 
this  is  a  well-recognized  head  of  chancery 
jurisdiction  when  a  proper  case  is  presented. 
The  court  will  not,  however,  grant  an  in- 
junction against  one  person  merely  because 
he  is  guilty  of  repeated  trespasses  where  the 
legal  remeay  affords  an  adequate  and  com- 
plete redress  in  damages.  The  rule,  as  stated 
by  many  decisions,  is,  that  to  justify  tbe 
interference  of  a  court  of  equity  in  cases  of 
trespass  in  order  to  avoid  a  multiplicity  of 
suits,  there  must  be  several  persons  contro- 
verting the  same  right,  and  each  standing 
upon  his  own  claim  or  pretension.  Jerome 
V.  jBom,  supra;  Hatcher  v.  Hampton,  7  Ga. 
49;  I^ieodemuB  r.  Nieodemus,  41  Md.  529; 
Thorn  v.  Sweeney,  12  Kev.  251;  John  A. 
Roebling  Sons*  Go,  t.  First  Nat.  Batik  of 
RicJimond,  80  Fed.  Rep.  744;  High,  Inj. 
§700. 

The  bill  is  filed  a&rainst  Carney  and  two 
others  alleged  to  be  his  foremen.  Carney  is 
the  only  person  who  is  making  any  claim 
to  the  land  as  against  appellees,  and  is  the 


of  the  injury  goes  to  the  substance  of  the  estate, 
equity  willlDterfere  without  regard  to  the  question 
of  the  incolvency  of  tbe  defendant,  and  that  this 
Interfereooe  may  take  place  to  preserve  tbe  estate 
Intact  pending  an  appeal  to  a  bigber  court  from  a 
Judgment  settling  the  title  In  one  of  the  advene 
parties. 

But  other  courts  have  held  that» 

Tbe  mere  fact  tbat  an  ejectment  suit  Is  pending 
for  possession  of  the  land  Is  not  suflloient  to  war- 
rant tbe  court  in  enjoining  defendant  from  cutting 
the  timber  and  removing  it  from  the  land  pending 
■uch  suit    Oex  V.  Douglass,  20  W.  Va.  175. 

So  tbe  catting  of  the  timber  will  not  be  restrained 
pending  a  suit  to  establish  tbe  title,  if  the  cutting 
Ib  an  ordinary  use  of  tbe  property  and  tbere  is 
nothing  to  show  tbat  a  money  consideration  will 
not  give  an  adequate  compensation  for  all  the 
damage  suffered  by  the  prevailing  paity.  John  L. 
Boper  Lumber  Go.  v.  Wallace,  98  N.  GL  2S;  Lewis  v. 
John  Lb  Boper  Lumber  Go.  96  N.  G.  11. 

Prooeedings  In  equity  cannot  be  maintained  for 
tbe  purpose  of  settling  the  question  of  the  title  to 
tbe  land.  Watson  v.  Terrell,  84  W.  Ya.  408, 

Stoditory  provMont. 

Jurisdiction  over  trespass  is  given  in  certain  cases 
by  the  Georgia  Gode.  Powell  v.  Gheshire,  70  Oa.  357. 

Under  tbe  North  Garolina  Act  of  1885,  chap.  401, 
ft  Is  not  necessary  to  aUege  insolvency  in  case  of 
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the  cutting  or  destruction  of  timber  trees.   John 
L.  Roper  Lumber  Go.  v.  Wallace,  supra. 

Gutting  timber  on  public  land  is  waste,  witbin 
the  Washington  Gode,  %  688,  which  'provides  tbat 
where  there  are  opposing  claimants  to  public  land, 
and  one  is  threatening  to  commit  on  such  land 
waste  which  tends  materially  to  lessen  the  value  of 
the  inheritance,  and  which  cannot  be  compensated 
by  damages,  be  may  be  enjoined  therefrom.  Ar- 
ment  v.  Hensel,  6  Wash.  IfiSB. 

AUeatMon  of  ifrepa/rdbU  inimy  nn^  sulflofent. 

Some  of  the  courts  have  held  that  it  is  not  sufll- 
oient for  the  bill  to  simply  allege  that  the  injury 
would  be  irreparable,  but  facts  must  be  stated 
which  will  show  that  such  will  be  the  case.  Thomp- 
son V.  WUllams,  64  N.  a  178;  Bogey  v.  Sbute.  54  N.*^ 
ai80. 

The  facts  oonstituting  the  irreparable  injury 
must  be  set  out.    Schoonover  v.  Bitgui^  X4  W.  Ya. 
Watson  V.  Penell,  84  W.  Ya.  406. 


IfUerferenoe  ioi(^  wntratt  rUfMs, 
The  vendors  who  have  sold  property  may  be  en- 
Joined  from  stripping  the  timber  therefrom  at  the 
suit  of  the  vendee.    Smith's  App.  60  Pa.  479. 

One  who  has  purchased  the  timber  on  a  tract  of 
land  may  enjoin  a  subsequent  purchaser  of  the 
land  with  notice  of  bis  rights  from  cutting  and  re- 
moving the  timber.  Gress  Lumber  COb  v.  Leitner 
(Ga.) July 84. 189a»  '    ~  ^GLP.F. 
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•i)le  moving  agency  in  the  alleged  inyasion 
of  their  rights.  The  other  persons  named 
are  simply  agents  and  servants,  and  they  do 
not  assert  any  claim  to  the  land.  What  they 
<io  Is  for  Carney  and  in  his  name,  and  the 
'Controversy  in  reference  to  the  land  is  solely 
between  appellees,  and  appellant  Camev. 
According  to  the  rule  just  stated,  there  would 
be  no  occasion  for  the  interference  of  chan- 
•eery  on  account  of  the  multiplicitj^  of  suits 
between  the  parties.  But  in  addition  to  the 
rule  mentioned,  it  seems  to  be  clearly  settled 
that  whenever  the  complainant's  title  is  dis- 
puted a  court  of  equity  will  not  interfere  by 
injunction,  or  make  perpetual  an  injunction 
already  granted,  on  the  ground  of  a  multi- 
plicity of  suits,  until  he  has  procured  his 
title  to  be  established  by  a  successful  trial 
«t  law.  The  ground  upon  which  this  action 
is  based  is  because  as  a  general  thing  courts 
•of  equity  do  not  try  disputed  legal  titles  to 
land.  1  Pom.  Eq.  Jur.  §  262;  Poyer  v.  Des 
Plaines,  123  111.  Ill ;  OarlisU  v.  Oooper,  21 
N.  J.  Bq.  576;  Irwin  v.  Davidson,  88  N. 
€.  811 :  (hro  v.  Pensacola  Oily  Go,  19  Fla. 
766.  The  answer  shows  that  the  title  of  ap- 
pellees was  disputed,  and  an  examination  of 
the  testimony  in  the  record  does  not  dispel 
the  presence  of  a  serious  issue  between  the 
parties  as  to  the  le^al  title  to  the  land  in 
•question.  In  any  view  we  take  of  the  case 
there  is  nothing  to  help  the  final  decree  in 
favor  of  appellees  on  the  ground  of  the  right 
of  the  court  to  interfere  on  account  of  a  mul- 
tiplicity of  suits. 

But  can  the  decree  in  favor  of  appellees 
making  the  injunction  perpetual  be  sup- 
ported on  the  ground  that  appellants  were 
committing  an  irreparable  injury  within  the 
meaning  of  the  rule  already  stated?  It  is 
•safe  to  say  that  even  in  cases  of  the  destruc- 
tion of  timber  by  cutting  and  removing  it 
from  the  land,  it  is  not  sufficient  in  order  to 
obtain  an  injunction  to  simply  allege  that 
such  cutting  and  removal  amount  to  irrepar- 
able injury  to  the  )and,  and  a  great  damage 
■and  loss  to  the  owner.  In  addition,  it  must 
Appear  that  the  trees  are  of  audi  peculiar 
value  and  importance  to  the  estate  as  that 
their  destruction  or  injury  will  so  affect  the 
uses  and  purposes  for  which  it  is  designed 
as  to  make  their  loss  an  irreparable  injury 
to  the  owner.  If  adequate  compensation  can 
be  made  in  monev,  the  remedy  is  at  law.  In 
Green  v.  Keen,  4  Md.  98,  the  allegation  as 
to  the  trespass  was,  in  substance,  that  the 
•defendant  had  entered  upon  the  premises 
mentioned  and  had  felled  timber  trees  and 
other  trees  standing  upon  the  land,  and  com- 
mitted other  and  further  waste  thereon  by 
•driving  wagons  and  other  vehicles  over  the 
samft,  and  had  threatened  to  fell  other  timber 
trees  on  the  land  to  its  irreparable  injury 
and  to  the  great  damage  ana  loss  of  com- 
plainant This  was  held  not  sufficient  to 
authorize  an  injunction. 

It  was  alleged  in  &iipley  t.  Biiter^  7  Md. 
408,  61  Am.  Dec.  871,  that  complainant*8 
home,  consisting  of  two  hundred  and  forty 
acres,  had  on  a  part  of  it  timber  consisting 
of  oak,  chestnut,  hickory,  and  other  growth 
•common  to  the  country,  and  that  it  was 
^particularly  valuable  and  desirable  to  com- 
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plainant  as  timber  land,  so  much  so  that  it 
would  be  and  is  attended  with  irreparabla 
injury  for  the  same  to  be  cut  down  and  de- 
stroved,  or  converted  into  pasture  or  waste 
land ;  that  a  portion  of  said  timber  land,  and 
the  portion  which  is  in  part  the  subject  of 
the  waste  and  destruction  hereinafter  com- 
plained of,  is  so  situated  in  reference  to  com- 
plainant's house  and  outbuildings  that  it 
affords  them  protection  and  shelter  from  the 
severity  of  the  seasons  of  summer  and  winter, 
besides  being  ornamental,  and  that  on  these 
accounts  also  the  waste  and  destruction  here- 
inafter set  forth  and  complained  of  is  attended 
with  and  is  an  irreparable  injury  to  com- 
plainant." The  trespass  of  enterinir  upon 
and  destroying  the  timber  by  defendants  was 
also  alleged.  The  same  court  held  this  bill 
to  be  sufficient  for  an  iniunction.  The  prin- 
ciple applied  here  is  this — the  trespass  com- 
plained of  went  to  the  destruction  of  that 
which  was  essential  to  the  value  of  the  es- 
tate, and  to  the  destruction  of  the  estate  it- 
self, in  the  character  in  which  it  had  been 
enjoyed.  When  sudi  an  injury  is  inflicted 
it  is  irreparable,  in  the  meaning  of  the  rule, 
and  cannot  be  compensated  by  the  legal  rem- 
edy, and  hence  a  court  of  chancerv,  ever 
ready  to  prevent  an  injustice,  steps  forward 
with  its  restraining  power  to  prevent  the 
threatened  injury.  The  character  of  the  in- 
jurv  as  being  capable  of  compensation,  or 
such  as  is  irreparable  in  its  nature,  is  the 
distinguishing  feature  in  determining  the 
jurisdiction  of  chancery  in  such  cases.  West 
V.  Walker,  8  N.  J.  Eq.  279;  Thompwn  v. 
WiUiams,  64  N.  0.  176 ;  PoweU  v.  MawlingB, 
88  Md.  289 ;  Thatcher  v.  Bumble,  67  Ind.  444 ; 
Hatcher  v.  Hampton,  aupra;  Thomas  v.  James, 
82  Ala.  728 ;  Hillman  v.  Hurley,  82  Ey.  626. 
The  averments  of  the  bill  in  Gause  v.  JPoT' 
kins,  to  which  reference  has  already  been 
made,  were  that  most  of  the  land  was  fit  for 
little  else  than  the  production  of  turpentine, 
staves,  and  timber,  and  that  defendant  had 
entered  upon  the  land  by  his  agents  and 
servants  and  boxed  some  25,000  trees  for  pro- 
ducing turpentine,  and  had  carried  on  the 
business  of  making  turpentine  on  this  land 
and  carrying  it  on  and  selling  the  same  in 
large  quantities.  Further,  that  he  was  over- 
working the  trees,  and  in  a  few  years  they 
would  be  worn  out,  useless,  and  unfit  for 
making  turpentine,  and  defendant  was  at  the 
time  of  filing  the  bill  engaged  in  committing 
other  wastes,  spoil,  and  destruction  upon  the 
land,  and  was  thus  doing  an  irreparable  in- 
jury to  the  land  and  would  render  the  same 
utterly  useless  and  valueless  unless  he  was 
restrained  by  injunction.  The  court  decided 
in  this  case  that  the  boxing  of  pine  trees  for 
turpentine,  and  working  them  for  such  pur- 
pose, was  not  destruction,  and  that  the  court 
could  not  see  that  the  injury  would  be  ir- 
reparable unless  it  was  shown  that  the  de- 
fendant was  insolvent,  and,  on  that  account, 
una'ble  to  atone  for  any  injury  Uiat  he  might 
do  the  complainant.  Ip  another  case,  BeU  v. 
Ohadwick,  71  N.  C.  829,  where  an  injunction 
against  working  pine  trees  for  turpentine 
was  soucht,  the  court  said :  **  It  should  be 
a  very  clear  case  of  trespass,  and  irreparable 
mischief,  to  justify  a  court  in  crippling  the 
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industrj  of  tne  cotratrj  and  preyenting  the 
fall  deyelopment  of  our  resources."  As  was 
«aid  in  a  still  later  case,  MeCormiek  t.  Nixon, 
'SS  N.  C.  113,  the  decisions  in  that  state  were 
placed  upon  the  eround  of  justice  to  the  party 
Gouffht  to  be  enjoined,  and  in  obedience  to 

fiumic  policy,  which  fayors  the  use  to  which 
ands  are  adapted  as  means  of  deyeloping  the 
resources  of  the  country.  We  haye  been  un- 
able to  find  any  case  holding  that  the  simple 
working  of  pine  trees  for  turpentine  in  the 
customary  manner  was  irreparable  injury,  t> 
preyent  which  a  court  of  equity  would  grant 
an  injunction.  In  Stevens  y.  Beekman,  1 
Johns.  Ch.  818,  1  L.  ed.  155,  the  allegation, 
in  effect,  was  that  defendant  had  entered  the 
premises,  cut  down  and  taken  away  timber, 
and  that  the  part  of  the  land  on  which  such 
waste  was  committed,  was  principally,  if 
oot  exclufiiyely,  yaluable  on  account  of  the 
timber.  This  was  held  insufficient  to  sustain 
the  injunction.  So  far  as  the  loss  of  the 
turpentine  is  concerned,  or  damage  to  the 
trees  in  the  production  of  turpentine,  the 
bill  entirely  fails  to  exhibit  a  case  of  irrep- 
arable injuiy.  It  is  made  to  appear  that  the 
trees  are  yalueless  except  for  turpentine  and 
timber,  and  without  them  in  a  condition 
to  produce  turpentine  and  timber  the  land 
would  be  of  little  yalue ;  also  that  appellees 
were  being  deprived  of  the  turpentine  by  rea- 
aon  of  the  acts  of  appellants.    It  does  not  ap- 


pear from  this  that  the  working  of  the  trees 
for  turpentine  will  be  a  destruction  of  them, 
nor  does  it  appear  that  the  alleged  injury  is 
of  such  a  nature  as  that  it  cannot  be  fully 
compensated  in  damages.  There  is  an  alle- 
gation in  connection  with  the  aboye,  that 
the  extraction  of  the  turpentine  from  the  trees 
^eatly  lessens  their  yalue  as  timber  produc- 
ing trees,  but  here  again  there  is  an  absence 
of  any  clear  showing  that  the  injury  result- 
ing from  the  source  amounts  to  a  destruction 
of  the  estate,  or  is  such  as  cannot  be  fully 
atoned  for  in  money,  and  that  a  recovery  for 
the  damage  done  to  the  trees  as  timber  in 
working  them  for  turpentine  would  not  be 
full  andadequate  for  all  the  injury  sustained. 
There  is  no  special  allegation  of  damage 
showing  that  pecuniary  compensation  will 
not  compensate  for  all  the  loss. 

The  court  we  think  was  in  error  in  not 
dissolving  the  injunction  on  final  hearing, 
without  reference  to  the  question  of  appel- 
lees' title.  The  answer  denied  the  title  and 
possession  of  appellees,  and  on  the  proof  it 
is  contended  by  appellants  that  the  court 
should  have  refused  relief  on  the  ground  of 
want  of  title  in  appellees.  What  we  have 
said  disposes  of  the  case,  and  we  need  not 
discuss  the  question  of  title. 

The  decree  of  the  court  ilwuld  be  reterted  and 
it  i$  $0  ordered. 
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Levi  P.  MORTON,  Respt., 
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Mayor,  etc.,  of  NEW  YORK,  Appti. 
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1*  The  le^ialatlTe  authority  whieh  will 
sbelter  an  actuskl  miiaaiioe  most  be 
eoEpreoSy  or  a  dear  and  uoquestlonable  impli- 
eatfon  from  powers  oonferred,  oertato  and  un- 
ambiffuous,  and  such  as  to  show  that  the  legiala- 
tare  must  bave  intended  and  contemplated  the 
doinflr  of  the  very  act  In  question. 

B*  The  right  of  a  city  to  build  a  pump- 
to^  station  for  waterworks  on  its  own 
land  so  near  the  premises  of  a  private 
o^imer  that  buildings  Bubsequently  erected  by 
him  will  be  made  uotenao table  by  the  noise  and 
vibration  of  the  pumpiofr  machinery,  is  not 
oonferred,  even  if  the  leglslatare  has  power  to 
confer  it  without  compensation  to  him,  by  a  gren- 
entl  authority  to  locate  necessary  structures  and 
machinery  for  the  waterworks. 

(November  28, 180B.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  oi  the  Supreme  Court, 


NOTS.— It  is  dear  that  courts  in  modem  cases 
tend  more  and  more  to  the  protection  of  the  rights 
of  individuals  as  airainst  the  public,  evidently 
mindful  of  the  fact  that  the  public,  rather  than  a 
einffle  individual,  ouffht  to  bear  tbe  expense  or  loss 
by  acts  done  for  the  benefit  of  tbe  public.  While 
the  above  case  does  not  decide  that  the  legislature 
could  not  authorlae  a  nuisance  to  private  property 
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First  Department,  reversing  a  Judgment  of  the 
New  York  Circuit  in  their  favor  in  an  action 
brought  to  recover  damages  for  tbe  alleged 
depreciation  of  the  value  of  plaintiff's  prop- 
erty by  reason  of  the  operation  of  a  pumping 
station  by  defendants  on  adjoining  land. 
Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Charles  Blandy,  with  ifr.  William 
H.  Clark,  for  appellcnts: 

The  pumping  station  in  qtiestion  was  erect- 
ed and  maintained  under  tbe  direct  authority 
and  sanction  of  the  legislature. 

Laws  1878,  chap.  3^6. 

The  plaintiff  was  bound  to  submit  gracious- 
ly to  his  inconvenience  and  damaee,  because 
the  pumping  station  was  a  lawfm  structure 
engaged  in  doing  work  of  a  public  character 
and  for  the  public  good.  Damages  from  law* 
f  ul  acts  cannot  usually  be  made  the  basis  of  an 
action. 

Weeks,  Damnum  Absque  Injuria,  §  8;  Bel- 
linger V.  New  York  Cent,  R.  Co.  28  N.  Y.  42; 
Badeliffv.  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec. 
857;  Graves  ▼.  Otis,  2  Hill,  466;  Wilson  v. 
New  York,  1  Denio,  695,  43  Am.  Dec.  719; 
Mills  T.  Brooklyn,  82  N.  Y.  489;  Benry  v. 


in  the  interest  of  the  public  without  compensation 
to  the  owner  of  such  property.  It  applies  a  strict 
rule  of  constructioB  to  the  claim  of  such  leffiala* 
tl  ve  authority.  For  brief  reference  to  iUustrationa 
of  the  tendency  above  referred  to,  see  nnfes  to 
Forster  v.  Scott  (N.  Y.)  IS  L.  R.  A.  6i8,  and  Mem- 
phis ^  C.  B.  Co.  V.  Birmingham,  8.  ft  T.  B.  B.  Ckiw 
(Ala.)  18  lb  R.  A.  16b. 
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PitUburgh  &  A,  Bridge  Co.  8  Watts  «&  8.  85; 
Monongahela  Nav.  Co.  v.  Coom^  6  Watts  &  S. 
101;  &  Philadelphia  A  T,  R.  Co.  ^  Whart. 
48,  »6  Am.  Di5C.  202. 

A  municipal  corporation,  acting  under  the 
authority  of  its  charter  or  of  the  general 
statute,  cannot  be  subjected  to  a  liabiflty  for 
damages  arising  from  the  exercise  by  it  of  the 
authority  conferred,  so  long  as  the  authority 
is  properly  exercised,  and  not  exceeded,  unless 
a  statute  or  the  fundamental  law  expressly 
gives  a  right  to  such  damages. 

15  Am.  &  £ng.  Encydop.  Law,  p.  1158; 
Badcliff  ▼.  Brooklyn,  supra;  Be  Furman 
Street,  17  Wend.  M7;  Seifert  v.  Brooklyn,  101 
K.  T.  186,  54  Am.  Rep.  664;  Kavanagh  v. 
Brooklyn,  88  Barb.  282:  WaddeU  v.  New  Fork, 
8  Barb.  95;  Davis  v.  New  York,  14  N.  Y.  506, 
67  Am.  Dec.  186;.  Cohen  ▼.  New  York,  4  L.  R. 

A.  406,  118  N.  Y.  586;  Fobes  v.  Borne,  W.  A 
0.  B.  Co.  8  L.  R.  A.  453, 121  N.  Y.  505;  Bohan 
▼.  Port  Jertis  Qas  Light  Co.  9  L.  R.  A.  711, 
122  N.  Y.  18;  Uline  v.  New  York  Cent.  A  H. 

B.  B.  Co.  101  N.  Y.  98,  58  Am.  Rep.  128,  note, 
64  Am.  Rep.  621;  Conklin  Y.New  York,  0.  db 
TK  B.  Co.  102  N.  Y.  107;  Cooley,  Const. 
Lim.  5th  ed.  671. 

In  Atwaier  v.  Canandaigtta  Trustees,  124 
N.  Y.  602,  the  court  decided:  "No  liability 
rests  upon  the  village,  which  in  the  exercise  of 
its  powers  conferred  by  statute  (Laws  154, 
chap.  852,  g  1),  constructed  a  coffer-dam  In  the 
channel  of  the  outlet  of  a  lake  for  the  purpose 
of  enabling  them  to  build  a  bridge  in  the  high- 
way across  the  outlet,  and  thereby  caused  the 
overflow  of  pasture  land  bordermg  the  lake 
and  a  mile  distant  from  the  dam." 

Baddiff  v.  Brooklyn,  4  N.  Y.  195,  58  Am. 
Dec.  857;  Bellinger  v.  New  York  Cent.  B.  Co. 
28  N.  Y.  42;  M&yerY.  New  York  Cent,  db  H, 
B  B.  Co.dS  N.  Y.  851;  Uline  v.  New  York 
Cent,  db  H.  B,  B,  Co.  supra;  Northern  Transp. 
Co.  of  Ohio  V.  Chicago,  99  U.  S.  635,  24  L.  ed. 
836;  Pumpellyy.  Green  Bay  dbM.  Canal  Co.  80 
U.  8.  18  Wall.  166,  20  L.  ed.  557;  Paine  v. 
Delhi,  5  L.  R  A.  797,  116  N.  Y.  224;  Kane  v. 
New  Ytyrk  Elev.  B.  Co.  11  L.  R.  A.  640.  125 
N.  r.  166;  Waterloo  Woolen  Mfg  Co.  v.  Slian- 
ahan,  14  L.  R.  A.  481,  128  N.  Y.  845;  Silsby 
Mfg,  Co.  V.  State,  104  N.  Y.  563;  Bedford  v. 
Kniglii,  11  N.  Y.  818;  American  Bavk  Note 
Co.  V.  New  York  Elev.  B.  Co.  129  N.  Y.  252; 
Benner  v.  Atlantic  Dredging  Co.  17  L.  R.  A. 
220,  184  N.  Y.  156;  Hudson  Biver  Teleph.  Co. 
V.  Watertliet  Tump.  <fc  5.  O?.  17  L.  R.  A. 
674,  185  N.  Y.  398. 

Cooley  on  Constitutional  Limitations,  on 
page  673,  says:  "  8o,  if  in  consequence  of  the 
construction  of  a  public  work  an  injury  oc- 
curs, but  the  work  was  constructed  upon  prop- 
er plan  and  without  negligence,  and  the  injury 
is  caused  by  accidental  circumstances,  the  in- 
jured party  cannot   demand  compensation." 

Sprague  v.  Worcester,  18  Gray,  198;  Brown  v. 
Cayuga  dh  8.  R  Co.  12  N.  Y.  486;  Pumpelly  v. 
Oreen  Bay  db  M.  CaruU  Co.  supra;  Eaton  v.  Bos- 
ton,C.dbM.  B.Co.61  N.  H.504, 12  Am.  Rep.  147. 

In  Butz  V.  St.  Louis,  7  Fed.  Rep.  488,  cir- 
cuit court  of  Missouri,  1881,  where  a  state  au- 
thorized a  structure  protruding  into  a  navi- 
gable river  which  caused  plaintiff's  land  to  be 
washed  away,  it  was  held,  while  such  would 
be  considered  a  private  nuisance  if  done  by  a 
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private  citizen,  yet  where  such  a  structure  is 
authorized  by  the  state,  its  own  citizens  must 
accept  the  legal  consequences. 

Northern  Transp.  Co.  of  Ohio  v.  Clticago,  99> 
IT.  6.  685,  24  L.  ed.  886;  Weeks,  Damnum 
Absque  Injuria,  g  8;  Badcliff  v.  Brooklyn,  4 
N.  Y.  195,  58  Am.  Dec.  857;  IrrOer  r.  Bpring- 
fleld,  55  Mo.  125, 17  Am.  Rep.  645;  and  vari- 
ous other  cases;  Morrison  v.  Binkson,  87  111. 
587,  29  Am.  Rep.  77;  Fort  Worth  v.  Crawford, 
64  Tex.  202,  58  Am.  Rep.  758;  DatUOs  v. 
Keokuk  Water  Works,  61  Iowa,  649;  Chicago 
V.  Taylor,  125  U.  8. 164,  81  L.  ed.  640. 

A  municipal  corporation  is  not  impliedly 
liable  to  an  action  for  damages  either  for  tho 
nonexercise  of  or  for  the  manner  in  which  in 
good  faith  it  exercises  discretionary  powers  of 
a  public  or  legislative  character. 

Dill.  Mun.  Corp.  §  949;  Vrquhart  v.  Ogdens- 
burg,  91  N.  Y.  67,  48  Am.  Rep.  665;  MilU  ▼. 
Brooklyn,  82  N.  Y.  489;  Wilson  v.  New  York,. 
1  Denio,  595,  48  Am.  Dec.  719;  Setfert  ▼. 
Brooklyn,  101  N.  Y.  186,  54  Am.  Rep.  664. 

Mr.  B.  F.  Tracy*  for  respondent: 

The  pumping  station,  erected  and  maintained 
by  the  defendant  upon  its  own  land,  was  a  nui- 
sance, specially  injurious  to  the  houses  and 
lots  of  the  plaintiff  adjoining  and  in  ita  imme- 
diate vicinity. 

Had  the  acts  complained  of  been  committed 
by  a  private  person,  his  liabili^  to  the  plaintiflT 
for  the  injury  sustained  would  not  be  doubted. 

McKeon  v.  See,  51 N.  Y.  800, 10  Am.  Rep.  659; 
Fish  V.  Dodge,  4  Denio.  811,  47  Am.  Dec.  254; 
Tipping  v.  St.  Helen's  Smelt.  Co.  4  Best  &  8. 
608;  Bohan  v.  Port  Jervis  Qas  Light  O?.  9  L. 
R.  A.  711, 122  N.  Y.  28. 

In  such  cases  it  is  not  necessary  to  allege  and 
prove  negligence. 

Cogswell  v.  New  York,  N,  H.  db  H.  B.  B.  Go. 
103  N.  Y.  10.  57  Am.  Rep.  701;  Campbell  y. 
Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567;  Heeg^ 
V.  Licht,  80  N.  Y.  579,  86  Am.  Rep.  654;  Mc- 
Keon V.  See,  51  N.  Y.  806,  10  Am.  Rep.  659; 
Baltimore  <fc  P.  B.  Co.  v.  Fifth  Baptist  Church, 
108  U.  8.  829,  27  L.  ed.  744;  Bolian  v.  Pon 
Jervis  Qas  Light  Co.  supra. 

The  fact  that  the  defendant  is  a  municipal 
corporation  does  not  relieve  it  from  liability. 

Noonan  v.  Albany,  79  N.  Y.  476,  35  Am. 
Rep.  540;  Bailey  v.  New  York,  8  Hill,  581,  9» 
Am.  Dec.  669;  Qriffln  v.  New  York,  9  N.  Y. 
456.  61  Am.  Dec.  700. 

One  who  pleads  legislative  authority  for  par- 
ticular acts,  which  would  otherwise  be  a  nui- 
sance must  show  that  the  legislature  author- 
ized, in  express  terms,  or  by  clear  and  unques- 
tionable implication,  the  doing  of  the  very  acts- 
complained  of;  or  that  the  statute  was  impera- 
tive and  could  not  be  executed  without  caus- 
inga  nuisance. 

United  States  v.  Fisher,  6  U.  B.  2  Cranch,. 
890,  2  L.  ed.  314;  Cogswell  v.  New  York,  N.  H. 
dtH.B.B.  Co.  108  N.  Y.  10,  57  Am.  Rep.  701; 
HiU  V.  Metropolitan  Asylum  Dist.  Managers, 
L.  R.  4  Q.  B.  Div.  488.  S.  C.  on  appeal,  a 
A  pp.  Cas.  198;  TVuman  v.  London,  B.  db  S.  O. 
R  Co.  L.  R.  25  Ch.  Div.  428;  Beg.  ▼.  Bradjford 
Nav.  Co.  6  Best  &  8.  681;  AttyQen.  v.  Ooln^ 
Hatch  Lunatic  Asylum,  L.  R.  4Ch.  147;  Hooh- 
er  V.  New  Haven  db  N.  Co.  14  Conn.  146,  86 
Am.  Vez.  477,  15  Conn.  812. 

The  fact  that  the  plaintiff's  dwelling  houses 
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were  elected  after  the  pmnpiDg  station  was  In 
operation  is  immaterial. 

Wood.  Nuisance,  2d  ed.  §  520;  Com,  ▼. 
JJpton,  6  Gray,  478;  Campbell  y.  Seaman,  68 
N.  Y.  584,  20  Am.  Rep.  567;  Tayl&r  v.  Peo^, 
6  Park.  Crlm,  Uep.  852;  Wier^s  App.  74  Fa. 
230;  Brady  v.  Weeks,  8  Barb.  157;  BarwU  T. 
Brooke,  1  L  T.  454. 

O'Brien*  </.,  delivered  the  opinion  of  the 
court: 

The  municipal  authorities  of  the  city  of 
New  York  were  empowered  by  chapter  886 
of  the  Laws  of  1878  to  extend  and  enlarge  the 
distribution  of  Croton  water  throughout  the 
city,  and  for  that  purpose  to  raise  and  expend 
a  sum  of  money  not  to  exceed  $1,500,000. 
The  authority  thus  conferred  is  to  be  found 
in  the  second  section  of  the  Act,  which  reads 
as  follows:  "The  commissioner  of  public 
works  of  the  city  of  New  York,  when  there- 
unto authorized  by  three- fourths  vote  of  all 
the  members  elected  to  the  common  council 
of  said  cit^,  to  be  approved  by  the  mayor  of 
said  city,  is  hereby  authorized  to  expend  for 
materials  and  labor  and  other  services  in  such 
manner  as  the  said  commissioner  shall  deem 
for  the  best  interest  of  said  city,  in  laying 
pipes  to  extend  and  enlarge  the  distribution 
of  Croton  water  throughout  the  city  of  New 
York,  including  the  two  new  wardfs,  and  to 
furnish  a  sufficient  supply  thereof  to  the  in- 
stitutions in  cbr-rge  of  the  department  of  pub- 
lic charities  anu  correction,  located  on  Black- 
well's  island,  Ward*8  island  and  Randall's 
island,  and  in  laving  mains  and  erecting  or 
constructing  such  structures  and  fixtures  as 
the  said  commissioner  of  public  works  may 
deem  necessary  to  deliver  said  water  at  higher 
levels  and  in  greater  quantities,  an  additional 
gum  not  exceeding  $1, 500. 000. "  The  common 
council  and  the  commissioner  of  public  works 
proceeded  to  execute  the  power  conferred  by 
this  act,  and  erected  upon  certain  lots  owned 
by  the  city  a  building,  in  which  were  placed 
pumping  engines,  tank,  and  other  fixtures, 
and  laid  the  necessary  mains  and  pipes  to 
connect  the  points  to  be  serFed  with  the 
sonroe  of  supply.  The  object  of  the  im- 
provement was  to  supply  water  at  higher 
elevations  to  the  portions  of  the  cit^  built 
on  high  ground.  The  pumping  station  was 
constructed  some  time  after  the  passage  of 
the  act,  and  in  the  year  1888  had  been  in 
operation  some  years.  About  this  time  there 
was  erected  a  row  of  brick  dwelling  houses 
extending  from  the  west  wall  of  the  pump- 
ing station  westerly,  twelve  in  number, 
which,  on  the  18th  of  July,  1888,  were  all 
conveyed  to  the  plaintiff.  The  three  houses 
nearest  to  the  station  are  known  as  Nos.  116, 
118,  and  120;  the  first  having  been  built 
close  to  the  west  line  of  the  lot  upon  which 
the  structures  of  the  city  had  been  placed. 
The  injury  for  which  the  plaintilf  com- 
plained was  that,  by  reason  of  the  operation 
of  the  pumps  and  machinery  in  the  station, 
the  noise  and  vibration  therefrom  greatly 
damaged  the  three  houses  next  adjoining, 
rendering  them  untenantable,  or  at  least 
greatly  diminishing  the  rental  value.  The 
vibration  and  noise  affected  the  three  houses 
in  proportion  to  their  proximity  to  the  sta- 
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tion.  It  is  conceded  by  the  learned  counsel 
for  the  defendant  that  the  plaintiff  at  the 
trial  proved  that  the  three  houses  were  seri- 
ously affected  by  the  action  of  the  machinery 
in  use  in  the  pumping  station,  and  that  the 
vibrations  and  noise  therefrom  produced  act- 
ual pecuniary  loss  to  the  plaintiff.  There  is 
no  complaint  of  negligent  management  on 
the  part  of  the  municipal  authorities,  but 
the  plaintiff's  contention  is  that  he  was 
entitled  to  the  use  and  enjoyment  of  the  prop- 
erty which  he  owned  free  from  such  annoy- 
ance or  loss.  On  the  other  hand,  the  defend- 
ant insists  that  it  is  not  liable  for  the  results 
of  the  injury,  for  the  reason  that  it  acted  in 
the  exercise  of  powers  for  public  purposes 
conferred  by  express  legislative  authority. 
These  positions  assumed'  by  the  respective 
parties  sufficiently  disclose  the  nature  of  the 
legal  question  involved.  The  defendant's 
position  was  sustained  by  the  trial  court,  and 
the  complaint  dismissed,  but  the  general  term 
has  reversed  the  judgment. 

The  defendant,  by  the  exercise  of  the  power 
of  eminent  domain,  could  have  taken  such 
portion  of  the  adjoining  property  as  would 
enable  it  to  conduct  its  operations  without 
damage  to  what  remainea,  and  the  owner 
would  then  be  entitled  to  compensation.  It 
may  be  a  question  worthy  of  consideration 
whether,  upon  the  facts  disclosed,  the  de- 
fendant's acts  do  not  virtually  amount  to  a 
taking  without  any  compensation,  to  the  ex- 
tent of  the  damage  caused :  but  a  considera- 
tion of  this  feature  of  the  case  is  rendered 
unnecessary  by  recent  decisions  of  this  court, 
which,  when  applied  to  the  facts  disclosed 
by  the  records,  iully  sustain  the  view  taken 
by  the  learned  general  term.  These  cases 
have  grafted  uoon  the  principle  contended 
for  in  behalf  of  the  defendant — that  legal  li- 
ability in  damages  cannot  result  from  acts 
done  Df  A  corporation  in  the  performance  of 
a  public  duty  by  express  legislative  author- 
ity, resulting  in  consequential  injury  to 
others,  and  which  as  between  individuals, 
would  be  regarded  as  a  nuisance — an  impor- 
tant limitation.  It  is  that  the  authority 
which  will  shelter  an  actual  nuisance  must 
be  express,  or  a  clear  and  unquestionable  im- 
plication from  powers  conferred,  certain  and 
unambiguous,  and  such  as  to  show  that  the 
legislature  must  have  intended  and  contem- 
plated the  doing  of  the  very  act  in  question. 
EiU  V.  New  York,  189  N.  Y.  495 ;  Bohan  v. 
Pdrt  Jervis  Gas  Light  Co,  122  N.  Y.  18,  9  L. 
R.  A.  711 ;  CogsmU  v.  JVew  York,  y.  If,  4b 
H,  R,  B.  Co,  108  N.  Y.  10,  57  Am.  Rep. 
701. 

The  authorities  cited  show  that  this  quali- 
fication of  the  general  doctrine  Is  founded  in 
reason  and  justice,  and  that  it  is  not  bv  any 
means  a  new  principle.  It  only  remains  to 
point  out  its  application  to  this  case.  The 
legislature  undoubtedly  authorized  the  de- 
fendant to  construct  a  building,  and  to  place 
in  it  the  necessary  machinery  to  accomplish 
the  purpose  in  view.  But  that  is  not  the  act 
complained  of,  or  which  produced  the  injury 
to  the  plaintiff's  property.  The  wrong  con- 
sisted m  placing  the  building  and  machinery 
so  near  to  the  adjoining  property  as  to  inju- 
riously affect  it  by  the  noise  and  vibration. 
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The  city  has  a  Ti^ht  to  build  upoa  its  own 
land,  but  there  was  nothing  in  the  statute 
that  required  it  to  place  the  structure  where 
it  did.  It  could  perform  every  duty  imposed 
by  the  statute  hj  building  the  pumping  sta- 
tion at  such  distance  from  the  adjoining 
bouses  as  to  avoid  the  results  of  which  the 
plaintiff  Justly  comolains.     If  it  was  not 

f possible  or  practicable  to  do  that  upon  the 
and  that  the  defendant  owned,  then  more 
could  have  been  acquired  for  the  purpose. 
The  legislature  did  not  select  the  place  for 
the  station,  but  the  defendant  did.  A  gen- 
eral authority  to  raise  and  expend  money  for 
.the  purpose  of  extending  ana  enlarging  the 
supply  of  water,  and  erecting  the  necessary 
structures  and  machinery  for  that  purpose, 
is  neither  an  express  nor  implied  authority 
to  construct  a  pumping  station  which  adjoins 
the  walls  of  another  house,  or  block  of  houses, 
in  such  manner  as  to  render  them  untenanta- 
ble by  the  noise  and  vibration.  It  was  en- 
tirely possible  to  execute  the  statute  without 
invading  the  property  rights  of  others.  Gen- 
eral powers  for  the  accomplishment  of  a  gen- 
eral purpose  were  conferred  upon  the  defend- 
ant, but  no  express  or  implied  power  or 
authority  was  conferred  to  do  the  very  act 
complained  of,  nor  can  it  be  said  that  the  leg- 
islature contemplated  it.     It  is  quite  likely 


that  all  the  power  intended  to  be  conferred 
by  the  statute  was  to  enable  the  city  to  raise 
and  expend  the  money  for  the  purpose  indi- 
cated.    Aside  from  this  power  the  cit^  prob- 
ably could,  if  it  had  the  means,  build  the 
station  under  existing  law,  and  without  anj 
additional  legislation.     But,   however  that 
may  be,  it  cannot  be  said  that  the  legislature 
contemplated  the  selection  of  such  a  place  for 
the  station  that  the  oi)eration  of  the  pumps 
and  machinery  would  inevitablj^  expose  pri- 
vate property  to  destruction  or  injury.    The 
language  of  Chief  Jnstiee-MwrshAW  in  United 
8tate8  V.  Fisfier,  6  U.  8.  2  Cranch,  390,  2  L. 
ed.  314,  is  applicable:    "Where  rights  are 
infringed,  where  fundamental  principles  are 
overthrown,  where  the  general  system  of  the 
laws  is  departed  from,  the  legislative  inten- 
tion must  be  expressed  with  irresistible  clear- 
ness to  induce  a  court  of  justice  to  suppose 
a  design  to  effect  such  objects."    It  is  plain, 
we  think,  that  the  specific  act  of  the  defend- 
ant which  resulted  in  the  injury  is  not  with- 
in the  express  words  of  the  statute,  or  any 
necessary  implication. 

Tlie  order  appealed  from  should  therefore  he 
affirmed,  and  judgment  absolute  ordered  for 
the  plaintiff,  with  costs. 

All  concur. 
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Caroline  DAVENPORT,  AppU, 

George  GWILLIAMS. 

(188  Ind.  142.) 

The  ^Beral  language  of  a  deed  with 
covenants  sufficient  to  pass  the  estate 
of  the  gTBJktOT  is  not  limited  by  a  clause 
wbioh  recites  that  it  is  Intended  to  convey  abso- 
lutely all  the  Interest  of  his  wife  who  is  named 
therein  as  one  of  the  irrantors  but  who  has  only 
an  Inchoate  dower  interest  therein. 

(September  14, 1892.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Benton  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate  formerly 
owned  by  plaintiff's  deceased  husband,  who 
had  joined  with  his  former  wife  in  a  deed 
which  was  alleged  to  have  conveyed  oniy  her 
interest  in  the  property.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mewr9.  Edwin  P.  Hammond^  Matthew 
H.  Walker,  George  H.  Gray  and  Wil- 
liam B.  Austin*  for  appellant: 

The  deed  to  Whaples,  as  shown  by  the 
instrument  itself  and  the  circumstances  sur- 
rounding its  execution,  was  plainly  intended 


to  convey  only  the  interest  of  the  wife,  Sarah, 
and,  as  she  had  only  an  inchoate  interest  as  the 
wife  of  Joseph,  the  deed  was  a  nullity  and 
passed  no  title  whatever. 

Attempted  conveyances  convey  nothing. 

Sharp  V.  Bailey,  14  Iowa.  887.  81  Am.  Dec. 
489;  Martin  v.  Dwdly,  6  Wend.  9,  21  Am.  Dec, 
245;  Vertner  v.  Eumphreys,  14  Smedes  &  M, 
180;  Board  cf  Trustees  v.  Davison,  65  III.  124; 
Heaton  V.  tryberger,  8S  Iowa,  185;  Smith  v. 
EUioU,  89  Tex.  201;  LefUoitch  v.  Neat,  7  W. 
Va.  569;  Little  v.  Dodge,  82  Ark.  458. 

This  is  not  an  action  to  reform  a  deed. 
Appellee  claims  title  under  the  deed  as  it  is. 

Hvmmelman  v.  Mounts,  87  Ind.  178. 

The  rule  of  construction,  as  between  appar- 
ently repugnant  clauses  in  a  deed,  is,  that  the 
meaning  of  general  words  are  restrained  by 
more  specific  and  particular  words.  Under 
this  rule  the  general  words  of  conveyance  in 
the  granting  part  of  the  deed  in  controversy, 
which,  standing  alone,  would  be  sufficient  to 
convey  the  title  of  both  Joseph  and  his  wife, 
are  qualified  by  the  particular  and  specific 
words  of  the  grant  whereby  it  was  declared  to 
be  the  intent  of  the  parties  to  convey  the 
interest  of  Sarah. 

Qreen  Bay  d  M,  Canal  Co,  y.  Uetceit,  55 
Wis.  96,  42  Am.  Rep.  701;  Bates  v.  Foster,  59 
Me.  157,  8  Am.  Rep.  406. 


KOTB.— On  the  construction  of  deeds  several  Im- 
portant recent  cases  have  been  reported  In  this 
series.  As  to  condition  for  specified  charitable 
public  or  quasi- public  purpose,  see  Greene  v. 
0*Connor  (R.  D 19  L.  R.  A.  SttS,  and  note. 

For  other  valuable  caaes  on  the  oonstructlon  of 
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deeds,  see  McLeod  v.  Tarrant  (S.  G.)  20  L.  R.  A.  846; 
Flateo  V.  Moorhead  (Minn.)  19  L.  R.  A.  195;  Mans- 
field V.  Place  (Mich.)  18  L.  R.  A.  89;  Rupert  v. 
Penner  (Neb.)  17  L.  B.  A.  894;  Uubbard  v.  Greelei 
(Me.)  17  L.  R.  A.  511. 
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The  cardinal  and  fundamental  rule  of  all 
eonstruction  is  to  ascertain  the  intention  of  the 
parties,  and  this  intention  is  to  be  arrived  at  by 
taking  the  instrument  as  a  whole  and  giving 
appropriate  meaning  to  every  clause  andevery 
word. 

Bishop,  Cont.  §  884;  Bas^U  v.  BudUmg,  77 
Hicb.  338;  IngaOs  v.  NetohaU,  189  Mass.  268. 

If  the  full  and  entire  intention  of  the  parties 
does  not  appear  from  the  words  of  the  contract, 
and  if  it  can  be  interpreted  from  any  custom 
or  usage  of  the  place  where  it  is  made,  that 
coursela  to  be  adopted. 

Story,  Confl.  L.  §  270:  Jaekmm  t.  Myer9,  8 
Johns.  888,  8  Am.  Dec.  504. 

Nothing  being  disclosed  in  the  record  to  the 
contrary,  this  court  will  presume  that  the 
common  law  prevailed  in  Connecticut  when 
the  Davenport  deed  was  made. 

1  Jones,  Mortg.  §  22;  Chamberlain  v. 
Thompson,  10  Conn.  248,  26  Am.  Dec.  890. 

By  this  law,  the  mortgagee  held  the  legal 
title,  was  entitled  to  possession,  and  could 
maintain  ejectment  against  the  mortgagor. 
After  condition  broken,  the  mortgagor's  estate 
was  forfeited  at  law  and  his  only  remedy 
was,  after  tender  of  payment  or  demand  for 
accounting,  to  apply  to  a  court  of  equity  to 
redeem. 

With  this  law,  believed  by  the  parties  to  be 
applicable  to  the  mortgage  in  question,  it  re- 
quires no  fanciful  imagination  to  grasp  the  sit- 
uation of  the  parties  as  it  appeared  to  them. 
The  legal  title,  as  it  seemed  to  them,  was  in 
Wbaples,  Hunn's  executor,  who  held  the 
mortgage.  The  mortgage  debt  being  past  due, 
Joseph  Davenport's  title  was  forfeited.  His 
only  remedy  was  to  ^o  into  a  court  of  equitv 
to  redeem,  which  to  him  was  no  remedjr  at  all, 
involving  as  an  indispensable  condition  the 
payment  of  the  mortgage  debt.  He  had  noth- 
ing to  pav  with.  He  was  wholly  without 
means.  Then,  as  it  appeared  to  bavenport 
and  Wbaples,  the  title  oi  the  former  was  to  all 
intents  and  purposes  gone,  and  was  vested 
absolutely  in  the  latter,  subject  to  the  inchoate 
dower  of  the  wife  who  had  not  ioined  in  the 
mortgage.  All,  as  the  parties  thought,  that 
was  essential  to  make  Wbaples'  title  perfect 
was  a  deed  conveying  to  him  this  inchoate  /n- 
terest.  And  this  was  plainly  and  manifestly 
the  only  object  of  the  deed  in  controversy. 

Had  the  law  in  Indiana  been  as  the  parties 
supposed,  we  are  not  prepared  to  say  that  the 
deed  would  have  been  ineffectual  for  the  pur- 
pose intended,  namely,  to  convey  the  interest 
of  the  wife  alone,  that  of  the  husband  having, 
as  the  parties  believed,  previously  passed  by 
the  mortgage. 

MeOormick  v.  Hunter,  50  Ind.  186;  Dunn  v. 
Tougey,  80  Ind.  288. 

The  mistaken  view  of  the  parties  respecting 
the  law  of  Indiana  by  which  the  validity  of  the 
Davenport  deed  is  to  be  tested,  cannot  change 
the  legal  effect  of  that  instrument. 

In  executing  the  deed  in  controversy  the 
parties  used  a  printed  blank,  and  all  that  por- 
tion of  the  de^,  containing  in  general  words 
the  grant  whereby  it  is  claimed  that  the  title  of 
the  husband  was  conveyed,  is  in  print,  while 
that  portion  in  which  specific  and  particular 
words  are  used,  limiting  the  conveyance  to  the 
interest  of  the  wife,  is  in  writing.    In  such 
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case,  the  written  are  given  pre-eminence  over 
the  printed  words  in  arriving  at  the  intention  of 
the  parties. 

Bates  V.  Foster,  69  Me.  157,  8  Am.  Dec.  406; 
Flagg  v.  £kimes,  40  Yt.  16,  94  Am.  Dec.  868; 
Bassett  v.  Bvdlonff,  77  Mich.  888. 

Messrs.  Cdfroth  A  Stnaft  and  Jay  H« 
Adama  for  appellee. 

McBride*  Ch,  J.,  delivered  the  opinion 
of  the  court : 

While  several  errors  are  assigned  in  this 
case,  they  all  hinge  upon  the  construction 
of  tJie  following  deed:  "To  all  people  to 
whom  these  presents  shall  come,  greeting : 

**  Enow  ye,  that  we,  Joseph  Davenport  and 
Sarah  Davenport,  his  wife,  of  the  town  of 
West  Hartford  county  of  Hartford,  and  State 
of  Connecticut,  for  the  consideration  of  one 
dollar  received  to  our  full  satisfaction  of 
Shubael  U.  Whaples,  of  the  town  of  New- 
ington,  in  said  county,  executor  of  the  will 
of  Albert  S.  Hunn,  deceased. 

**  Do  give,  grant,  bargain,  sell  and  confirm 
unto  the  said  Shubael  H.  Whaples,  executor 
as  aforesaid,  a  certain  piece  of  land  situated 
in  the  county  of  Benton,  State  of  Indiana, 
being  the  northwest  i  section  seventeen,  and 
the  east  half  of  section  eighteen,  in  the  town- 
ship number  twenty- five,  range  seven  west 
containing  four  hundred  and  eighty  acres  of 
land.  Said  premises  were  mortgaged  by  deed 
reconled  in  mortgage  records  book  No.  9  at 
pages  131  and  132,  by  Joseph  Davenport  to 
said  Albert  S.  Hunn,  intending  thereby  to 
convey  absolutely  to  said  grantee  as  executor 
as  aforesaid,  all  the  interest  of  Sarah  Daven- 
port in  said  premises. 

**To  have  and  to  hold  the  above  granted 
and  bargained  premises  with  the  appurte- 
nances thereof  unto  the  said  grantee,  his  heirs 
and  assigns  forever  to  his  and  their  own 
proper  use  and  behoof.  And  also  I  the  said 
grantors  do  for  ourselves,  our  heirs,  executors 
and  administrators,  covenant  with  the  said 
grantee  his  heirs  and  assigns  that  at  and  un- 
til the  unsealing  of  these  presents  we  are 
well  seised  of  the  premises  as  a  good,  inde- 
feasible estate  in  fee  simple,  and  have  right 
to  bargain  and  sell  the  same  in  manner  and 
form  as  is  above  written,  and  that  the  same 
is  free  from  all  incumbrances  whatsoever. 

''And  furthermore  we,  the  said  grantors, 
do  by  these  presents  bind  ourselves  and 
our  heirs  forever  to  warrant  and  defend  the 
above  granted  and  bargained  premises  to  him 
and  the  said  grantee,  his  heirs  and  assigns 
against  all  claims  and  demands  whatsoever, 
with  the  exception  of  such  taxes  as  may  have 
been  assessed  or  become  due  since  March  80, 
1878. 

**  In  witness  whereof,  we  have  hereunto  set 
our  hands  and  seals  this  fourteenth  day  of 
April,  in  the  year  of  our  Lord,  One  Thousand 
Eight  Hundred  and  Seventy-nine. 

"Joseph  Davenport,  (L.  8.) 
**  Sarah  Davenport.   (L.  8.) 

*' Signed,  sealed  and  delivered  In  the  pres- 
ence of  Henry  Talcott,  Sarah  J.  By  water.* 

When  the  deed  was  executed  Joseph  Daven- 
port was  owner  in  fee  of  the  land  in  contro- 
versy, subject  to  the  mortgage  referred  to  in 
the  deed.     Sarah  Davenport  owned  no  inter- 
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Mt  whateTei  therein,  except  her  Inchoate  in- 
terest as  his  wife.  We  quote  from  the  brief 
of  counsel  for  the  appellant  their  statement 
of  the  contention : 

''The  contention  between  the  parties  arises 
upon  the  construction  of  the  Davenport  deed 
to  Whaples.  Appellee  claims  that  it  was 
effective  to  convey  Joseph  Dayenport*s  title. 
Appellant  insists' that  its  manifest  purpose 
was  to  conyev  only  the  inchoate  interest  of 
Davenport's  first  wife,  and  that  as  her  death 
occurr^  before  that  of  her  husband  the  deed 
was  inoperative  and  void." 

This  argument  rests  upon  the  use  by  the 
parties  of  the  words,  **  intending  hereoy  to 
convey  absolute!}]  to  said  grantee  as  executor 
aforesaid  all  the  interest  of  Sarah  Davenport 
in  said  premises,"  which  thev  insist  are 
words  of  limitation,  serving  to  limit  the  es- 
tate conveyed  to  the  inchoate  interest  of  the 
wife  therein  referred  to.  The  construction 
contended  for  by  the  appellant  would  yiolate 
many  well -settled  rules  for  the  construction 
of  deeds.  The  purpose  of  all  such  rules  is 
to  ascertain  the  intention  of  the  parties. 
Washb.  Real  Prop.  *622-681. 

A  deed  should  if  possible  be  so  construed 
that  some  effect  will  be  given  it.  It  will 
be  assumed  that  the  parties  did  not  intend 
that  it  should  be  a  nullity,  and  did  intend 
that  it  sliould  be  operative.  It  will  be  up- 
held, rather  than  defeated.  2  Parsons,  Cont. 
605 ;  Incin  y.  Kilbum,  104  Ind.  113 ;  Qano 
y.  AldTidge,  27  Ind.  294. 

When  it  becomes  necessary  to  resort  to 
rules  of  construction  to  determine  the  mean- 
ing and  purport  of  a  deed  because  of  any 
ambiguity  in  the  terms  used,  that  construc- 
tion will  be  adopted  which  is  most  favorable 
to  the  grantee.  Hunt  y.  Francis,  5  Ind.  802 ; 
HackUman  v.  Henry  County  Camrs,  78  Ind. 
162;  2  Parsons,  Cont.  supra. 

It  is  also  a  cardinal  rule  In  the  construc- 
tion of  deeds  that  it  be  made  on  the  entire 
deed,  and  not  merely  upon  a  particular  part 
of  it,  and  therefore  every  part  of  a  deed 
ought,  if  possible,  to  take  effect  and  every 
word  to  operate.  Hi  I  Hard,  Real  Prop.  401 ; 
WiUiams  y.  Owen^  116  Ind.  70;  AUen  T. 
EoUan,  20  Pick.  458. 


If  the  words  in  controversy  had  been  omit- 
ted from  the  deed  there  would  haye  been  no 
room  for  doubt  as  to  its  meaning.  It 
is  clear  that  the  deed  without  them  would 
have  conveyed  the  entire  interests  of  both 
grantors.  Giving  to  that  clause,  howeyer, 
the  effect  contended  for  by  the  appellant 
renders  it  inoperative  and  defeats  it  as  a  con- 
yeyance.  The  inchoate  right  of  the  wife  in 
the  lands  of  her  husband  is  not  a  present  es- 
tate. So  long  as  the  title  of  the  husband  re- 
mains yested  in  him  such  inchoate  ri^ht 
alone  cannot  be  conveyed.  A  deed  which 
attempts  to  convey  such  inchoate  ri^ht  and 
no  more,  leaving  the  husband's  title  m  him, 
is  void.  McOormiekY,  Hunter ,  50  Ind.  186; 
Paulus  y.  LoUta,  03  Ind.  34 :  Bnoddy  v.  Lewo- 
itt,  105  Ind.  857 ;  Hudstm  y.  Ecans,  81  Ind. 
596 ;  Rupe  y.  Hadiey,  118  Ind.  416. 

Such  construction  is  not  that  most  favor- 
able to  the  grantee,  but  is  destructive  of  his 
interests.  It  assumes  that  the  parties,  with 
all  the  formalities  attending  the  execution 
of  a  valid  conyeyance  of  land,  executed  a 

f>aper  which  conveys  nothing  and  is  a  nul- 
ity.  These  words  relate  solely  to  the  wife's 
interest  in  the  land  and  declare  the  purpose 
of  the  parties  to  convey  such  interest  to  the 
grantee.  The  language  previously  used  is 
ample  to  convey  Uiat  interest.  The  words 
in  question,  while  surplusage,  are  not  con- 
tradictory of,  nor  are  they  inconsistent  with 
any  other  portion  of  the  deed.  Treating 
them  as  surplusage,  while  it  convicts  the 
parties  of  using  unnecessary  and  redundant 
language,  acquits  them  of  the  obarge  of  in- 
consistency and  of  making  a  yoid  instrument. 
It  upholds,  instead  of  striking  down  the 
deed.  The  latter  construction  harmonizes 
all  of  the  provisions  of  the  deed,  and  is*  in 
our  opinion,  the  correct  one. 

The  conclusion  we  have  reached  is  in  ac- 
cordance with  the  Judgment  of  the  Circuit 
Court,  and  its  judgment  is  therrfare  affirmed, 
with  costs. 

Petition  for  rehearing  denied  December  2S, 
1892. 
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''    Elizabeth  H.  EDWARDS  et  ai.,  Appts., 

CHARLOTTE,  COLUMBIA  &  AUGUSTA 

R.  CO.,  Eespt. 
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The  common-Iair  rule*  regarding  snr- 
fkioe  yrater  as  a*  eommoii  BtkBwaj^  which 
a  landowner  may,  when  neoeasary  for  the  pro- 
teotloD  of  his  property,  throw  back  on  neiirbbor- 
ing  land  to  the  damage  of  the  owner  thereof. 


exists  in  South  Carolina,  under  Gen.  Stat.,  I STM, 
adopting  the  common  law  of  England. 

(September  20, 1803,) 

APPEAL  hj  plaintiffs  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Aiken 
County  in  favor  of  defendant  in  an  action 
brought  to  recoyer  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  un- 
lawful interference  with  the  flow  of  surface 
water.    Affirmed, 


Nora.— The  law  of  surface  waters  as  affecting  the 
right  to  obstruct  the  flow  and  throw  back  the  water 
although  in  much  conflict  is  fully  shown  in  the  ex- 


haustive  note  covering  the  whole  subject  of  sur- 
face waters  which  is  published  with  the  case  of 
Gray  v.  Mc  Williams  (Gal.)  21 L.  R.  A.  608.  


See  also  26  L.  R.  A.  653;  31  L.  R.  A.  547. 
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Tbe  facts  luiBcieDly  appear  in  the  opinion. 

Meun.  Henderson  Bros,  and  Jonn  R. 
^/laj**  for  appellants: 

Tbe  proper  rule  on  the  subject  is  the  ciril- 
law  rule. 

WaUaee  t.  Columbia  d  O,  R.  Co,  84  S.  C.  M, 

:S7  8.  C.  885;  Philadelphia,  W,  d  B.  B.  Co,  y. 

J)ams,  68  Md.  280, 84  Am.  &  Eng.  R.  R  Gas. 

148;  Shane  ▼.  Eaneae  City,  3t,  J.  d  C,  B.  B. 

Oo.  71  Mo.  287, 86  Am.  Rep.  480;  Bryant  y. 

Biffelow    Carpet    Co.  181    Mass.  491;  LouU- 

-mHU  df  N.  B.  Co.  ▼.  Hays,  11  Lea,  882,  47  Am. 

Jtep.2»l;8tatonY.NoffolkdC.B.Co.nL.IL 

^.  888,  111  N.  C.  278. 

The  cases  wbich  sustain  defendant's  propo- 
sition are  not  in  accord  with  the  more  recent 
«nd  better  authorities,  and  they  are  rapidly 
lieing  Bubmereed  by  the  steady  and  increasing 
'Current  of  judicial  decision. . 

l/cwis,  iSn.  Dom.  g  666. 

Meetfte,  Croft  4b  Chafee*  for  respondent: 

As  regards  the  hindrance  to  the  flow  of  sur- 
'faoe  water  from  its  natural  course  no  cause  of 
action  lies  if  what  the  railroad  has  done  was 
.proper  and  necessary  for  the  safety  of  its  road- 

Eanmu  City  d  E.  B.  Co,  y.  Biley,  88  Kan. 
874,  20  Am.  k  Eng.  R  R  Cas.  117;  Cairo  d 
V.  B.  Co.  Y.  Stevens,  78  Ind.  278, 88  Am.  Rep. 
139;  Dill.  Mun.  Corp.  g  798,  and  notes;  Angefl, 
'WatercourseSp  §  106;  1  Addison,  Torts,  105; 
<:k>oley,  Torts,  674;  Billiard,  Torts,  584;  Taylor 
▼.  l\eka»,  64  Ind  167, 81  Am.  Rep.  114;  Sehtiehr 
ier  ▼.  PhiUipy,  67  Ind.  201:  Qannon  v.  Barga- 
429n,10  Anen,106,  87  Am.  Dec.  625;  0^ Connor  y, 
Kond  du  IjOC,  A.dP.B  Co.  52  Wis.  526, 88  Am. 
Rep.  754;  PetUffrew  t.  Beanrntaie,  25  Wis.  228, 8 
Am.  Bep.  50;  Fryer  y.  Wwme.  29  Wis.  511;  Ah- 
-bott  y.  Kansas  City,  St.  J.  d  C.  B.  B.  Co.  88 
Mo.  271,  53  Am.  Rep.  581,  20  Am.  &  Eng.  R 
R.  Cas.  108. 

Section  2738  of  the  Oeneral  Statutes  reads: 
**  Eyery  part  of  the  common  law  of  England 
not  altered  by  this  act.  nor  inconsistent  with 
tbe  constitution  of  this  state  and  tbe  customs 
and  laws  thereof,  is  hereby  continued  in  full 
force  witbin  this  state  in  the  same  manner  as 
lief  ore  tbe  passage  of  this  act." 

Messrs.  Coihean  4b  Ahnmy  also  for  le- 
epondent. 

Melyer^  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  who  is  a  married  woman, 
Joining  her  husband  with  her  as  a  coplaln- 
^ifr,  brings  this  action  against  the  Charlotte, 
-Columbia  A  Augusta  Railroad  Company  to 
recoyer  damages  alleged  to  baye  been  aone 
to  her  property,  as  well  as  to  her  health,  by 
reason  of  tbe  obstruction,  by  the  defendant 
^company,  of  the  natural  flow  of  surface  water 
oyer  and  across  the  ri£^t  of  way  and  railroad 
track  of  defendant.  The  allocations  in  the 
•complaint,  substantially,  are  that  some  time 
in  the  year  1867  the  defendant  company  con- 
structed its  railway  through  tbe  town  of 
Oraniteyille,  oyer  and  along  Canal  street  of 
aaid  town,  running  north  and  south,  parallel 
with  Horse  creek,  a  natural  watercourse,  on 
-the  west  of  the  railway ;  that  plaintiff  is  the 
lessee  of  certain  premises  situate  at  the  north- 
-east comer  of  Canal  street  and  Cottage,  the 
latter  being  a  street  running  perpendicular 
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to  the  former ;  that  on  the  eastern  side  of  the 
town  of  OraniteFille  the  land  is  hilly,  and 
gradually  slopes  towards  Horse  creek ;  and 
that  the  surface  water  which  would  accumu- 
late on  the  eastern  side  was  accustomed  to 
flow,  in  part,  down  and  along  Cottage  street, 
across  Canal  street,  to  said  Horse  creek,  pre- 
yious  to  the  construction  of  defendant's  road, 
and  for  some  time  afterwards,  without  injury 
to  plaintiff's  premises,  but  that  some  time 
in  the  year  1878  ^the  defendant  negligently, 
unlawful ly,  and  unnecessarily"  erected  a 
large  sand  bank,  at  the  intersection  of  Canal 
and  Cottage  streets,  whereby  the  surface 
water  was  forced  back  on  plaintiff's  prem- 
ises, and  has  continued  to  maintain  and  in- 
crease said  sand  bank.  The  defendant  claims 
that  the  sand  bank  complained  of  (which 
was  constructed  on  defendant's  right  of  way) 
was  necessary  to  protect  its  ruadb^  and  right 
of  way  from  being  undermined  and  washed 
away  by  the  flow  of  the  surface  water,  and 
therefore  its  construction  was  no  inyasion  of 
the  legal  rights  of  the  plaintiff,  and  the  de- 
fendant is  not  liable  for  any  damages  which 
plaintiff  may  haye  sustained  by  reason  of 
such  obstruction  of  the  flow  of  the  surface 
water.  The  circuit  Judge,  in  effect,  charged 
the  jury  that  the  first  question  for  them  to 
determine  was  whether  the  construction  of 
the  sand  bank  was  necessary  for  the  protec- 
tion of  defendant's  roadbed  and  right  of  way, 
and,  if  so,  then  the  defendant  was  not  liable. 
The  jury,  under  this  instruction,  found  a 
yerdict  in  fayor  of  the  defendant,  and,  iurlg- 
ment  being  entered  thereon,  the  plaintiff  ap- 
peals upon  the  seyeral  grounds  set  out  in  the 
record.  Under  the  yiew  which  we  take  we 
do  not  deem  it  necessary  to  repeat  these 
grounds,  for  the  whole  case,  in  our  judg- 
ment, turns  upon  the  inquiry  whether  there 
was  any  error  in  the  instruction  thus  given 
to  the  jury. 

It  is  not,  and  cannot  be,  denied  that  the 
rule  in  i^gard  to  interference  with  the  flow 
of  surface  water  is  wholly  different  from  that 
which  prevails  in  regard  to  the  waters  of  a 
natural  watercourse.  We  shall  therefore  con- 
fine our  attention  entirely  to  the  rule  as  to 
surface  water.  What  that  rule  is  has  been 
the  subject  of  debate  in  numerous  cases  in 
tbe  other  states,  many  of  which  we  have  ex- 
amined in  preparing  this  opinion.  Some  of 
the  states  have  adopted  what  is  known  as  the 
** civil-law  rule,"  while  others  seem  to  have 
adopted  what  is  designated  as  the  **  interme- 
diate rule,"  while  outers,  again  (a  majority 
of  the  states,  as  is  said  in  a  note  to  Ooddard 
Y.  BarpsweU,  80  Am.  St.  Rep.  891),  adhere 
to  the  rule  of  the  common  law.  In  this  state, 
so  far  as  we  are  informed,  there  is  no  adju- 
dication upon  the  subject,  for  what  was  said 
upon  the  subject  by  the  late  Chi^  Justice 
Simpson  was  **  not  intended  as  a  final  adjudi- 
cation, and  conclusive  of  said  question  in  the 
future, "  as  he  himself  expressly  said  in  that 
opinion,  but  simply  his  own  opinion  as  to 
the  comparative  merits  of  the  several  rules. 
But  in  view  of  the  express  declaration  of  the 
lawmaking  power,  as  embodied  in  section 
2784  of  the  General  Statutes,  we  feel  bound 
to  declare,  in  the  absence  of  any  constitu- 
tional provision,  statute,  or  even  authorita- 
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tive  decision  to  the  contrary,  that  the  com- 
mon-law rule  must  still  be  recognized  as 
controlling  here,  for  that  section  expressly 
declares  that  ''every  part  of  the  common- law 
of  England,  not  altered  by  this  act  nor  in- 
consistent with  the  constitution  of  this  state, 
and  the  customs  and  laws  thereof,  is  hereby 
continued  in  full  force  and  virtue  within 
this  state  in  the  same  manner  as  before  the 
passa  ge  of  th  i  s  act. "  Under  the  common  - 1  aw 
rule,  surface  water  is  regarded  as  a  common 
enemy,  and  every  land^  proprietor  has  a 
right  to  take  any  measures  necessary  to  the 
protection  of  his  own  property  from  its  rav- 
ages, even  if,  in  doing  so,  he  throws  it  back 
upon  a  coterminous  proprietor,  to  his  dam- 
age, which  the  law  regards  as  a  case  of  dam- 
num absque  injuria^  and  affording  no  cause 
of  action.  This  rule  was  applied  in  a  case 
very  much  like  the  present, — Rmoe  v.  Si, 
Paul,  M.  d  M,  R,  Co.  41  Minn.  884.  Also 
in  Cairo  <fc  F.  ff.  O.  v.  St&oem,  73  Ind.  278, 
88  Am.  Rep.  189 ;  O'Goniwr  v.  Fond  du  Lac, 
A,  db  P.  E,  Co,  62  Wis.  626,  88  Am.  Rep. 
764;  Johnson  v.  Chicago^  St.  P,  M,  A  0.  R, 
Co.  80  Wis.  641,  14  L.  R.  A.  496.  See  also 
Ghadeayne  v.  Robinson,  66  Conn.  346,  and 
Abbott  V.  Kansas  City,  St.  J.  A  0.  B.  R.  Co. 
83  Mo.  271,  63  Am.  Rep.  681 ;  in  which  the 
case  of  Shane  v.  Kansas  City,  St.  J.  d  C.  B. 
R.  Co.  71  Mo.  237,  36  Am.  Rep.  480.  relied 
upon  by  appellant,  as  well  as  the  case  of 
MeCormiek  v.  Kansas  City,  St.  J.  <fe  C.  B.  R. 
Co.  70  Mo.  869,  86  Am.  Rep.  481,  are  com- 
mented on  and  practically  overruled,  so  far 
as  the  question  now  under  consideration  is 
concerned.  These  cases,  as  well  as  many 
others  which  might  be  referred  to,  together 
with  those  cited  by  respondent's  counsel  in 
his  argument,  abundantly  show  that  there 
was  no  error  on  the  part  of  the  circuit  Judge 
in  giving  the  instruction  complained  of  to 
the  jury.  The  case  of  Staton  v.  Norfolk  <fe  C. 
R.  Co.,  recently  decided  by  the  supreme 
court  of  North  Carolina,  111  N.  C.  278,  17  L. 
R.  A.  888,  seems  to  be  much  relied  on  by  the 


counsel  for  appellant.  But  we  do  not  think 
it  in  point.  The  question  there  was  different 
from  that  presented  here,  and  the  discussioD 
was  principally  devoted  to  an  inquiry  into 
the  rights  acquired  by  a  railroad  company 
from  the  exercise  of  its  right  to  conoemn 
lands  under  the  power  of  eminent  domain, 
with  which  we  ai«  not  concerned  here.  Here 
we  freely  and  fully  conc^e  the  doctrine 
laid  down  in  that  case,  that  a  railroad  com- 
pany has  no  higher  rights  in  reference  to  the 
treatment  of  surface  water  than  an  individual 
land  proprietor;  and  that  is  as  far  as  that 
case  is  applicable  to  the  present.  Besides, 
as  we  understand,  North  Carolina  is  one  of 
the  states  which  recognizes  the  civil-law 
rule  in  reference  to  surface  water,  and  hence 
the  decisions  in  that  state  would  aiford  no 
assistance  where  the  common-law  rule  pre- 
vails. So,  too,  the  cases  of  MiUs  v.  Green- 
ville db  a  R.  Co.  18  8.  C.  97,  and  WaUace  v. 
Columbia  dtG.R.Go.M^.  C.  66,  and  again 
reported  in  87  S.  C.  886,  being  cases  in  ref- 
erence  to  natural  watercourses,  and  not  cases 
of  surface  water,  have  no  application  to  tiie 
present  case.  Nor  are  we  able  to  discover 
anything  in  the  case  of  Gregory  v.  Layton, 
36  S.  C.  93,  which  throws  any  light  upou 
our  present  inquiry.  Under  the  view  which 
we  have  taken,  the  other  grounds  of  appeal 
become  immaterial ;  for,  even  if  the  alleged 
errors  there  complained  of  were  well  founded, 
the  result  reached  would  not  have  been  af- 
fected Assuming,  as  we  must  do,  that  the 
jury  found  as  matter  of  fact  that  the  sand 
bank  complained  of  was  necessary  for  the 
protection  of  defendant's  right  of  way  and 
roadbed,  we  are  unable  to  see  how  the  in- 
structions complained  of  could  possibly  have 
affected  the  result.  We  may  add,  however, 
that  we  see  no  error  in  any  or  the  instructions 
complained  of. 

The  judgment  of  this  court  is  that  the  judg- 
ment  if  the  Circuit  Court  be  affirmed. 

McOo^r»n  and  Pope»  JJ.,  concur. 


GEORGIA  SUPREME  COURT. 


Joseph  SIMPSON,  Plff.  in  Err., 

V.  ■ 

STATE  of  Georgia. 

( Ga ) 

*1«  A  peraon  in  »  bo»t  on  the  Savan- 
nah  riveiPp  within  thirty  yards  of  the  Georgia 
Bide,  at  a  poiDt  where  the  river  is  at  least  175  yards 
wide,  is  prima  faoie  in  the  state  of  Georgia. 

£•  The  offense  of  shooting  »t  another 
ifl  committed  in  this  state  when  one  in  the 
state  of  South  Carolina,  without  maUce  afore- 
thought, but  not  in  bis  own  defense,  or  under 
other  oircumstanoes  of  justifloation,  alms  and 
fires  a  pistol  at  another  who  at  the  time  is  in  this 
state,  although  the  ball  misses  him,  and  scrikes 
the  water  In  this  state,  near  the  boat  which  he 
occupies. 

*fieadnotes  by  Luupkin,  J. 

NOTB.— For  rivers  and  lakes  as  state  boundaries, 
■ee  note  to  Buck  v.  Bllenbolt  (Iowa)  15  L.  R.  A  187. 
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8«  The  evidence  warranted  the  Terdiet 

and  there  was  no  error  in  denying  a  new  trial. 

(May  29, 1898.) 

ERROR  to  the  Superior  Court  of  Hart  Conn- 
ty  to  review  a  judgment  convicting  de- 
fendant of  the  statutory  offense  of  shooting  at 
another.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  A.  O.  VLeCurry,  for  plaintifl  in 
error: 

The  defendant  is  indictable  where  the  crim- 
inal act  is  committed. 

A  common-law  court  has  Jurisdiction  only 
over  transactioDS  within  its  own  county. 

1  Bishop,  New  Grim.  L.  §  111;  1  Bishop, 
Crim.  Proc.  §§  47,  49. 

Subject  to  exceptions  to  be  stated,  no  mar  is 
to  suffer  criminally  for  what  he  does  out  of  the 
territorial  limits  of  the  county. 
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1  Btobop,  New  Crim.  L.  §  110,  and  authori- 
ties there  cited. 

The  exception  referred  to  is  this:  If  one 
personally  oat  of  the  county  puts  in  motion  a 
force  which  takes  effect  in  it  be  is  answerable 
where  the  evil  is  done  though  his  presence  is 
elsewhere,  as  where  a  man  standing  beyond 
tbe  outer  line  of  our  territory  by  discharging 
a  ball  over  the  line  kills  another  within  it 

1  Bishop,  New  Grim.  L.  §  110.  See  the 
doctrine  also  in  1  Whart.  Grim.  L.  §  279. 

Where  any  felony  or  misdemeanor  shall  be 
begun  in  one  county  and  completed  in  another, 
it  may  be  dealt  with,  etc.,  in  either  county  as 
if  it  were  wholly  committed  therein. 

1  Archbold,  Grim.  Pr.  &  PI.  217. 

Venue  is  a  fact  to  be  proven  by  the  state 
and  unless  proven  a  conviction  will  not  stand. 

Davis  V.  titate,  82  Ga  205. 

It  must  be  proved  as  laid. 

State  V.  Bartnett,  75  Mo.  251,  4  Am.  Grim. 
Kep.  572. 

In  all  the  cases  dted  in  the  books  something 
was  done  in  the  territory  where  the  prosecu- 
tion was  had. 

In  the  case  of  shooting  at  another  the  offense 
is  complete  by  aiming  and  firing  the  gun  or 
pistol  irrespective  of  the  eicecution  that  may 
08  done  and  irrespective  of  the  range  and  dis- 
tSDce  of  tbe  bullet.  If  tbe  balls  from  Mr. 
Simpson's  pistols  did  not  take  effect  within 
Georgia's  Jurisdiction— if  he  aimed  and  fired 
ID  tbe  state  of  South  Garolina— and  if  the 
crime  of  shooting  at  anotber  is  completed  by 
aiming  and  firing,  then  there  was  no  criminal 
act  and  no  part  of  the  crime  committed  in 
Georgia  so  as  to  bring  the  case  within  any  of 
tbe  exceptions  to  tbe  general  rule. 

Mr,  William  BL  Howard*  Sol.  Oen,^ 
for  the  State. 

Lumpkiii*  J,,  delivered  the  opinion  of  the 
court: 

1.  According  to  the  convention  of  Beaufort 
between  the  states  of  Georgia  and  South 
Carolina,  agreed  on  by  the  commissioners  of 
boib  states  on  the  28th  of  April,  1787,  the 
current  or  main  thread  of  the  channel  of  tbe 
Savannah  river  is  the  boundary  between  the 
two  states.  Code,  §  16 ;  Hotchkiss'  Stat.  918- 
917.  This  being  so,  at  a  point  where  the 
river  is  not  less  than  175  yaras  wide,  a  person 
in  a  boat  not  more  than  thirty  yards  from  the 
Georgia  side  is  prima  facie  in  this  state.  In 
the  present  case  it  was  practically  conceded 
that  the  testimony  showed  the  person  as- 
saulted was  on  the  Georgia  side  of  the  main 
current  of  the  river. 

2.  Under  the  evidence  Introduced  in  behal  f 
of  the  state,  and  which  the  Jurv  evidently  be- 
lieved to  be  true,  the  accused  snot  twice  at  the 
prosecutor,  intending  the  balls  from  the  pis- 
tol used  to  take  effect  upon  him.  At  the  time 
of  the  firing  the  prosecutor  was  in  a  boat  upon 
the  Savannah  river,  and  within  the  state  of 
Georgia,  and  the  accused  was  standing  upon 
the  bank  of  the  river  in  the  state  of  South  Gar- 
oHna.  It  was  omoeded  that  if  either  or  both 
of  the  balls  had  struck  the  prosecutor  an  of- 
fense of  some  kind  would  have  been  committed 
in  Georgia,  upon  the  idea  that  the  act  of  the 
accused  took  effect  in  this  state ;  but  it  was 
contended  that,  inasmuch  as  the  prosecutor 
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was  not  struck,  no  effect  whatever  was  pro- 
duced  in  Georgia  by  the  act  in  question. 
This  contention  is  not  well  founded  in  point 
of  fact,  for  the  evidence  shows  conclusively 
that,  although  the  prosecutor  was  not  injured, 
the  balls  did  strike  the  water  of  the  river  in 
close  proximity  to  him,  within  this  state,  and 
therefore  it  is  certain  tiiat  they  took  effect  in 
Georgia,  although  not  the  precise  effect  in- 
tended,  assuming  that  the  verdict  correctly 
finds  it  was  the  deliberate  purpose  of  the  ac- 
cused to  actually  shoot  at  the  prosecutor. 
What  the  accused  did  was  a  criminal  act,  and 
it  did  take  effect  in  this  state.  Mr.  Bishop 
saj^s :  **  The  law  deems  that  a  crime  is  com- 
mitted in  the  place  where  the  criminal  act 
takes  effect.  Hence,  in  many  circumstances, 
one  becomes  liable  to  punishment  in  a  partic- 
ular jurisdiction  while  his  personal  presence 
is  elsewhere.  Even  in  this  way  he  may  com- 
mit an  oftense  against  a  state  or  county  upon 
whose  soil  he  never  set  his  foot."  1  Bishop, 
Grim.  Proc.  §  53.  And  see  Bishop,  Grim. 
Law,  §  110.  Of  course,  the  presence  of  the 
accused  within  this  state  is  essential  to  make 
his  act  one  which  is  done  in  this  state,  but 
the  presence  need  not  be  actual.  It  may  be 
constructive.  The  well-established  theory  of 
tbe  law  is  that,  where  one  puts  in  force  an 
agency  for  the  commission  of  crime,  he,  in 
legal  contemplation,  accompanies  the  same 
to  the  point  where  it  becomes  effectual. 
Thus,  a  burglary  may  be  committed  by  in- 
serting into  a  building  a  hook  or  other  con- 
trivance by  means  of  which  goods  are  with- 
drawn therefrom ;  and  there  can  be  no  doubt 
that,  under  these  circumstances,  tiie  burglar, 
in  legal  contemplation,  enters  the  building. 
So,  if  a  man  in  the  state  of  South  Garolina 
criminally  fires  a  ball  into  the  state  of 
Georgia,  the  law  regards  him  as  accompany- 
ing the  ball,  and  as  being  represented  by  it, 
up  to  the  point  where  it  strikes.  If  an  un- 
lawful shooting  occurred  while  both  the  phv- 
ties  were  in  this  state,  the  mere  fact  of  miss- 
ing would  not  render  the  person  who  shot  any 
the  less  guilty.  Gonsequently,  if  one  shoot- 
ing from  another  state  goes,  in  a  legal  sense, 
where  his  bullet  goes,  the  fact  of  his  missing 
the  object  at  which  he  aims  cannot  alter  the 
legal  principle.  Gases  are  numerous  in  which 
it  has  b<^n  held  that  where  a  person  wounds 
another  in  one  state  or  countrv,  but  the  person 
wounded  dies  elsewhere,  beyond  its  ter- 
ritorial boundaries,  the  courts  of  the  state  or 
country  in  which  death  occurred  have  juris- 
diction to  try  the  offense.  A  leading  case  on 
this  line  is  that  of  Tyler  ▼.  People,  8  Mich. 
820,  in  which  there  was  a  dissenting  opinion 
by  Justice  Gampbell.  The  ruling  of  the 
majority  of  the  court,  however,  was  ap- 
proved in  the  case  of  Com.  v.  Maeloon,  101 
Mass.  1.  Justice  Gray,  who  delivered  the 
opinion  in  the  latter  case,  says,  on  page 
7,  that  if  one's  ''unlawful  act  is  the  efficient 
cause  of  the  mortal  injury,  his  personal  pres- 
ence at  the  time  of  its  beginning,  its  con- 
tinuance, or  its  result,  is  not  essential.  He 
may  beheld  guilty  of  homicide  by  shootlnj^, 
even  if  he  stands  afar  off,  out  of  sight,  or  in 
another  jurisdiction ;"  and  the  words  quoted 
are  followed  by  apt  illustrations.  On  page 
17  of  the  same  report  Justice  Gray  disapproves 
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4he  diflsentioic  opinioo  of  Justice  Campbell 
above  mentioned.  There  is,  however,  a  clear 
•distinction  between  cases  like  the  one  Just 
<ciced,  where  a  wound  is  inflicted  in  one  juris- 
diction and  death  ensues  in  another,  and  cases 
like  the  present,  where  the  accused  in  one 
state  puts  in  operation  a  force  which  takes 
effect  in  another.  On  page  343  of  8  Mich., 
ntprOf  this  distinction  is  clearly  stated  by 
Juitice  Campbell.  He  says  the  doctrine  of 
constructive  presence  is  not  applicable  to  a 
case  like  that  with  which  he  was  then  deal- 
ing, and  then  uses  the  following  language 
which  sustains  our  ruling  in  the  case  at  bar. 
Speaking  of  constructive  presence,  he  says : 
''All  that  it  amounts  to  is  that  the  crime  shall 
be  regarded  as  committed  where  the  injurious 
■act  is  done.  A  wounding  must,  of  course, 
be  done  where  there  is  a  person  wounded,  and 
tbe  criminal  act  is  the  force  against  his  per- 
son. That  is  the  immediate  act  of  the  assail- 
ant, whether  he  strikes  with  a  sword  or  shoots 
a  gun ;  and  he  may  verv  reasonably  be  held 
present  where  his  forcible  act  becomes  di- 
rectly operative. "  This  doctrine  is  supported 
by  Rorer,  Interstate  Law,  241,  243,  244,  cit- 
ing Johns  V.  State,  19  Ind.  421,  423,  81  Am. 
Dec.  408.  And  see  Whart.  Confl.  L.  §  825, 
.and  notes  on  pages  717,  718 ;  Whart.  Crim. 
L.  §§  278-280.  In  Adams  v.  People,  1  N.  Y. 
173,  it  appeared  that  the  accused  forged  a 
paper  in  Ohio,  upon  which  he  procured 
money  in  New  York,  through  an  innocent 
agent,  without  going  into  me  latter  state. 
lie  afterwards  voluntarily  went  into  that 
state,  and  was  indicted  and  tried  for  the 
crime.  It  was  conceded  by  both  court  and 
counsel  that  he  was  guilty  of  committing  the 
crime  in  the  state  of  ISew  York,  and  the 
q^uestion  upon  which  the  case  turned  was 
simply  whether  or  not,  inasmuch  as  he  owed 
no  allegiance  to  that  state,  be  could  be  tried 
and  punished  therein.  In  United  States  v. 
Davis,  2  Sumn.  482,  it  appeared  that  a  gun 
was  fired  from  an  American  ship  lying  in  the 
harbor  of  Raiatea,  one  of  the  Society  isles, 
by  which  a  person  on  a  schooner  belonging 
to  the  natives,  and  lying  in  the  same  harbor, 
was  killed;  and  it  was  held  that  the  act,  in 
contemplation  of  law,  was  done  on  board  the 
foreign  schooner,  where  the  shot  took  effect, 
and  that  jurisdiction  of  the  crime  belonged  to 
the  foreign  government,  and  not  to  the  courts 
of  the  United  States.  In  Hawes  on  Jurisdic- 
tion of  Courts  (sec.  110) ,  it  is  laid  down  that 
''a  crime  may  be  committed  wiUiin  the  juris- 
diction of  a  state,  although  the  person  com- 
mitting it  never  was  within  its  borders,  if 
the  act  takes  effect  there.  **  An  interesting 
■discussion  pertinent  to  the  question  involvea 
may  be  found  in  6  Crim.  L.  Mag.,  beginning 
on  page  155,  in  an  article  entitled  **  Dynamit- 
ing and  Extraterritorial  Crime.*    ''A  party 
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who,  in  one  jurisdiction,  or  in  one  connty, 
may  put  in  operation  a  force  that  does  harm 
in  another,  may  be  liable  in  either  for  tlie  of- 
fense. "  Brown,  Jurisdiction  of  Courts,  §  92. 
This  section  also  contains  numerous  illus- 
trations which  are  apt  and  pertinent.  See 
also  Beg,  v.  Kogers,  14  Coz,  C.  C.  22.  The 
above  authorities  demonstrate  beyond  ques- 
tion that  a  criminal  act  .begun  in  one  state  and 
completed  in  another  renders  the  person  who 
does  the  act  liable  to  indictment  in  the  latter. 
In  view  of  these  authorities,  there  cannot  in 
the  present  case  be  any  doubt  whatever  that 
Simpson  would  have  been  indictable  in  Geor- 
gia if  a  ball  from  his  pistol  had  actually 
wounded  Sadler.  That  this  would  be  true  is 
too  well  established  for  serious  controversy. 
The  able  and  zealous  counsel  for  the  plaintiff 
in  error  candidly  conceded  that  such  would 
be  the  law,  but  contended  that,  as  the  balls 
**  took  no  effect  in  Oeorgia, "  the  entire  act 
of  the  accused  was  committed  in  South  Caro- 
lina, and  that  he  really  did  nothing  in  this 
state.  We  have  endeavored  to  show  that  this 
contention  is  not  sound.  As  we  have  already 
stated,  the  act  of  the  accused  did  take  effect 
in  this  state.  He  started  across  the  river  with 
his  leaden  messenger,  and  was  operating  it 
up  to  the  moment  when  it  ceased  to  move,  and 
was,  therefore,  in  a  legal  sense,  after  the  ball 
crossed  the  sttite  line,  up  to  the  moment  that 
it  stopped,  in  Georgia.  It  is  entirely  im- 
material that  the  object  for  which  he  crossed 
the  line  failed  of  accomplishment.  It  hav- 
ing been  established  by  abundant  authority 
and  precedent  tliat  in  crime  there  may  be  a 
constructive  as  well  as  an  actual  presence, 
there  can  be,  in  a  case  of  this  kind,  in  which 
the  act  of  the  accused,  when  analyzed,  is 
simply  an  attempt  to  unlawfully  wound  an- 
other by  shooting,  no  rational  distinction  in 
principle,  as  to  the  question  of  jurisdiction, 
whether  the  attempt  is  successful  or  not.  The 
criminality  was  complete,  and  the  ofTrnse 
was  perpetrated  in  Georgia,  irrespective  of 
results. 

8.  The  evidence  was  conflicting.  Accord- 
ing to  that  introduced  by  the  accuseii,  and 
supported  by  his  statement,  he  did  not  intend 
to  shoot  the  prosecutor  at  all ;  but  the  evi- 
dence of  the  latter  was  amply  sufficient  to 
warrant  the  jury  in  concluding  that  the  ac- 
cused actually,  deliberately,  and  wiiliout 
any  legal  excuse  or  justification  whatever, 
undertook  to  shoot  him.  In  view  of  this  evi- 
dence, the  jury  might  well  have  found  the 
accused  guilty  of  assault  with  intent  to 
murder,  and  he  cannot  complain  that  they 
found  him  guilty  of  the  lesser  offense  of 
shooting  at  another.  There  was  no  error  in 
denying  a  new  trial. 

Judgment  affirmed* 
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NEW  JERSEY  COURT  OP.  ERRORS  AND  APPEALS. 


FENNSYLVANIA  R.  CO.,  Plff,  in  Err., 
Howard  PARRY. 

A  ronad-trip'tleket  **'vim,  Bnrlliif^n 
branch**  fk*om  »  p«ilnt  on  the  nuUn  line 
of  »  ral]roa4l  to  »point  on  the brmnefa 
line*  with  a  provision  that  it  Is  **not  good  to 
•top  off  en  nnuU^  Ib  subject  to  a  reflrulatton  of  the 
company  making  tt  good  on  the  main  line  only 
upon  thoee  tialna  which  connect  with  the  trains 
-on  the  branch,  and  does  not  entitle  a  paasenffer, 
on  reaching  the  junction  upon  his  return  trip, 
to  lake  an  accommodation  on  the  main  line 
which  stops  at  his  destination,  but  which  he  Is 
-enabled  to  catch  only  because  it  Is  late,  and  by 
ieavtaff  the  branch  train  while  it  stands  on  a  Y 
track  and  walking  to  the  depot,  although  he 
might  have  ridden  on  the  accommodation  train 
without  paying  any  more  for  his  ticket  if  he  had 
Itonght  separate  tickets  for  the  round  trip  on 
each  line*  and  although  by  taking  the  accommo- 
dation he  could  ayoid  waiting  a  half  hour  or 
flsore  for  tlie  so-called  connecting  train. 

(Noyember  20, 1808J 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  aflSrmiog  a  judgment  of  the  Cir- 
cuit for  Burlington  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  the  alleged  wrongful  ejection  of  plaiotifl 
from  defendant's  train  in  breach  of  defendant's 
contract  of  carriage.    Beverted. 

Statement  by  McGKll,  Ch.: 

The  plaintiii  below,  Howard  Parry,  on  the 
23d  of  December,  1800,  purchased  an  excur- 
sion ticket  from  Riverton,  where  he  lived, 
to  Mt.  Holly,  both  places  being  in  Burling- 
ton county.  Riverton  is  on  the  main  line  of 
tlie  Pennsylvania  Railroad  Company,  be- 
tween Trenton  and  Camden;  and  Mt.  Holly 
is  upon  a  branch  line,  called  the  Burlington 
Branch.  The  ticket  purchased  by  Parrv  in- 
dicated that  his  route  was  to  be  **  vta  Burling- 
ton branch,"  and  that  the  ticket  was  *'not 
giKxi  to  stop  off  en  rauU.^  The  regulations 
of  the  Pennsylvania  Railroad  Company  re- 
-quired  that  passengers  holding  such  tickets, 
in  going  from  Riverton  to  Mt.  Holly  and 
Tetuming,  should  change  cars  at  its  Broad 
street  station,  in  the  city  of  Burlington,  into 
whidi  station  both  the  trains  of  the  branch, 
mnd  the  main  lines  of  its  railroad  ran.  Upon 
returning  from  Mt.  Holly,  in  the  afternoon 
•of  the  day  named.  Parry  took  a  train  that  left 
Jit.  Holly  at  4 :88  o'clock,  and  should,   ac- 


cording to  the  company's  regulations,  con- 
nect at  the  Broad  street  station  with  a  train 
which  would  leave  Trenton  at  5 :20  o'clock. 
That  connection  required  passengers  destined 
for  Riverton  to  wait  at  the  Broad  street  sta- 
tion a  half  hour,  or  more,  for  the  arrival  of 
the  train  from  Trenton.  On  the  day  in  ques- 
tion, the  train  which  Parry  took  at  Mt.  Holly 
reached  the  end  of  the  branch  line  at  the  city 
of  Burlington,  and  came  to  a  stop  upon  the 
Y  track,  which  connected  with  the  main  line 
about  half  a  mile  from  the  Broad  street  sta- 
tion, and  there  waited  to  allow  a  belated  train 
upon  the  main  line  to  pass,  before  it,  into  the 
Broad  street  depot.  That  train  was  a  local 
accommodation,  scheduled  to  stop  at  River- 
ton, but  was  not  one  of  the  connecting  trains 
with  Mt.  Holly.  With  a  view  to  saving  the 
half  hour's  delay  at  the  Broad  street  station, 
in  waiting  for  the  proper  connecting  train. 
Parry  and  a  friend  got  off  the  train  from  Mt. 
Holly  while  it  stood  on  the  Y  track,  and, 
walking  the  half  mile  to  the  Broad  street 
station,  reached  it  in  time  to  catch  the  belated 
train,  which  would  stop  at  Riverton.  Upon 
that  train,  Parry  presented  the  return  half 
of  his  excursion  ticket,  and  was  informed 
that  It  was  good  only  on  trains  which  con- 
nected with  the  Buriinfl^on  Branch  Railroad 
at  the  Broad  stoeet  station,  according  to  the 
regulations  of  the  company,  and  that,  as  the 
train  he  was  on  did  not  make  such  connection, 
the  ticket  was  not  good  upon  it.  Parry  re- 
fused to  pay  his  fare,  and  was  put  oflc  the 
train  at  a  way  station,  before  Riverton  was 
reached,  without  unnecessary  force  or  in- 
dignity. Upon  the  appearance  of  the  above- 
stated  facts,  in  the  case  made  by  the  plaintiff 
below,  the  defendant  moved  for  a  nonsuit, 
and,  upon  the  denial  of  that  motion,  error  is, 
among  other  things,  now  assigned. 

Mr,  &•  H.  Orej-,  for  plaintiff  in  error: 
A  stop-off  is  not  a  right  resulting  from  the 
contract  to  carry,  but  is  a  matter  of  consent  by 
or  contract  with  the  carrier.    To  break  the 
journey  is  to  break  the  contract 

State  y.  Overton,  24  N.  J.  L.  486,  01  Am. 
Dec.  671;  Bipley  v.  New  Jeney  R,  db  Trantp, 
Oo,  81  N.  J.  L.  388;  Petrie  v.  Pennsylvania  R. 
Co.  42  N.  J.  L.  449;  Wyman  y.  Northern  Pac. 
R.  Co.  84  Minn.  210:  Stone  v.  Chicago  AN.  W, 
R,  Go,  47  Iowa,  82.  29  Am.  Reo.  458;  ChurehiU 
y.  Chicago  db  A.  R.  Co.  67  III.  890;  MeClure  v. 
Philaddphia,  W.  dt  B.  B.  Co,  84  Md.  585,  6 
Am.  Rep.  845;  Drew  y.  Central  Pae.  B,  Co.  51 
Cal.  425;  Dietrich  r.  Pennsylvania  B,  Co,  V. 
Pa.  482.  10  Am.  Rep.  711;  Oil  Creek  dk  A.  R 


NonL— The  above  case  Is  a  peculiar  one  in  its 
facts,  and  the  decision  is  not  likely  to  command 
'vmiyerMl  approvaL  The  interpretation  of  the 
-eofitraet  seems  unusuaUy  strict  in  view  of  the  fact 
^hat  the  riffht  claimed  by  the  passenger  is  denied 
nenly  because  he  took  one  ticket  instead  of  two 
whioh  be  miirht  have  had  for  the  same  prioe,  and 
also  of  the  fact  that  the  carrier  would  not  seem  to 
be  in  any  way  injured  or  put  to  a  dlsadvantaire  by 
carrying  him  on  the  earlier  train  which  was  an  or- 
dinary aooonunodatlon  train.   It  seems  difficult  to 
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seeany  r3aflCD  for  denying  the  rigat  claimed  ei* 
oept  to  oompel  the  passenger  to  pay  twioe  for  the 
same  ride.  These  considerations  make  the  con- 
struction of  the  oontraot  as  to  what  is  a  **oonnect. 
ing**  train  seem  unnecessarily  teohnioaL  For 
other  oases  involving  questions  remotely  similar 
to  the  above,  see  Gulf,  C.  ft  8.  F.  IL  Go.  v.  Henrr 
(Tex.)  16  L.  R.  A.  818:  Gulf,  a  ft  &  F.  B.  Go.  v. 
Looney  (Tex.)  16  L.  R.  A.  471,  and  fio(«;  Niohols  >. 
Southern  Pao.  Oo.  (Or J  18  L.  B.  ▲.  56,  and  fiots. 
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(Jo.  ▼.  Clark.  72  Pa.  281;  Cleteland,  C.  <fc  0, 
B,  Co.  V.  Bartram,  11  Ohio  St.  457;  ffatten 
y.  JSfeicark  <fc  J.  C.  R.  Co.  89  Ohio  St.  875; 
Cheney  v.  Boston  dt  M.  R,  Co.  11  Met.  121,  45 
Am.  Dec.  190. 

If  Parry  entered  the  train  for  the  purpose  of 
testing  his  rights,  and  with  a  view  of  making 
a  case,  it  has  been  held  by  respectable  courts 
that  under  such  circumstances  there  could  be 
DO  recjvery  of  damages  for  injury  to  his  feel- 
ings. 

Cineinnati,  H.  <§  2>.  R,  Co.  v.  CoU,  29  Ohio 
St.  126,  28  Am.  Rep.  729;  8t.  Louis  A  8.  F. 
B.  Co,  V.  Trimble,  54  Ark.  864. 

Messrs,  John  W.  Weseott  and  Samuel 
K*  Robbinst  for  defendant  in  error: 

The  right  of  the  plaintiff  to  show  the  con- 
struction put  upon  this  contract  by  the  com- 
pany, as  evidenced  by  general  usage,  or  the 
custom  upon  the  road  is  distinctly  recognized 
by  Chief  Justice  Green  in  his  opinion  in  State 
V.  Overton,  24  N.  J.  L.  439,  61  Am.  Dec.  671. 

The  conduct  of  the  parties  to  a  con  tract  may 
be  shown  in  order  to  settle  its  true  interpreta- 
tion« 

Burleto  v.  Hillman,  16  N.  J.  Eq.  27. 

The  railroad  company  made  an  unjust  dis- 
crimination against  the  plaintiff  in  refusing 
his  ticket. 

Messenger  ▼.  Pennsylvania  B.  Co,  37  N.  J. 
L.  531,  18  Am.  Rep.  754;  State  v.  Delaware, 
L.  <fe  IT.  22.  a>.  48  N.  J.  L.  65,  57  Am.  Rep.  543. 

The  contract  is  to  be  taken  most  stronglj 
against  the  defendants,  as  the  language  is 
their  own. 

Bancey  v.  Grand  Trunk  B.  Co.  of  Canada, 
19  Ont.  App.  Rep.  664,  62  Am.  &  Eng.  R.  R. 
Cas.  181. 

The  railroad  company,  notwithstanding  this 
provision,  claimed  to  have  required  the  holder 
of  such  ticket  to  stop  off  at  Burling* ton  station 
for  nearly  an  hour,  before  forwarding  him  to 
bis  destination. 

Was  he  required  to  remain  at  the  station 
during  this  time  to  avoid  a  breach  of  the  con- 
tract? 

If  he  had  walked  from  the  Junction  to  Bur- 
lington station  and  taken  the  5:20  train  from 
Trenton,  or  if  he  had  walked  or  ridden  to 
Beverly  and  resumed  his  journey  on  the  5:20 
traiu  from  Trenton,  his  ticket  would  have  been 
good  on  that  train. 

Auerbaeh  v.  2{ew  York  Cent,  d  K  B.  B  Co. 
89N.Y.  281,42  Am.  Rep.  290;  8  Wait,  Act.  & 
Def.  p.  161. 

By  either  of  these  courses  he  would  have 
stopped  off  en  route  longer  aud  more  effectual- 
ly than  he  did  in  this  instance. 

It  was  the  duty  of  the  railroad  company  to 
forward  the  plaintiff  to  his  destination  prompt- 
ly, and  a  serious  delay  like  that  involved  in 
awaiting  the  arrival  of  the  5:  20  train  from 
Trenton  warranted  him  in  taking  a  different 
train,  if  by  so  doing  he  could  expedite  his 
journey, 

Wilsey  ▼.  Louisvid^  d  2i.  B,  Co,  88  Ky.  511, 
26  Am.  &  Eng.  R  R.  Cas.  258,  confirmed  on 
appeal  October  24,  1889,  reported  in  89  Am. 
&  Eng.  R.  R,  Cas.  418. 

McOiU,  (%.,  delivered  the  opinion  of  the 
eourt: 
The  motion  to  nonsuit  presented  to  the 
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court  below  this  question :  Whether  the  con- 
tract between  Mr.  Parry  and  the  railroad  com- 
panv  permitted  Mr.  Parry  to  quit  the  branch 
road  train  before  it  reached  its  destination, 
and,  proceeding  in  advance  of  it,  continae 
his  journey  in  a  train  with  which  it  did  not 
connect,  and  was  made  available  to  him  only 
by  accidental  delay.  It  is  established  by  the 
course  of  judicial' decision  that  when  a  per- 
son who  purchases  a  railway  ticket  to  a  cer- 
tain place  takes  his  seat  in  a  particular  train, 
that  goes  to  his  destination,  he  cannot,  with- 
out permission  of  the  railway  company, 
while  the  train  is  reasonably  pursuing  the 
duty  of  the  carrier,  leave  it,  ana  take  another 
train,  and  complete  his  journey  under  the 
same  contract.  The  reason  is  that  his  con- 
tract is  entire,  and  neither  he  nor  the  com- 
pany can  be  required  to  perform  it  in  frag- 
ments. State  V.  Overton,  24  N.  J.  L.  435,  61 
Am.  Dec.  671 ;  Petrie  v.  Pennsylvania  B.  Co. 
42  N.  J.  L.  449 ;  C/ieney  v.  Boston  d  M.  R. 
Co.  11  Met.  121,  45  Am.  Dec.  190;  IHeirich 
V.  Pennsylvania  B.  Co,  71  Pa.  482,  10  Am. 
Rep.  711 ;  Oil  Creek  db  A.  B.  Co,  v.  Clark^ 
72  Pa.  231 ;  Vankirk  v.  Pennsylvania  B.  Go. 
76  Pa.  73,  18  Am.  Rep.  404 ;  Hamilton  v.  Neu> 
York  Cent,  B,  Co,  51  N.  Y.  100 ;  Wyman  v. 
Nortliem  Pae,  B.  Co,  84  Minn.  210;  McGlure 
V.  Philadelphia,  W,  d  B.  B,  Co,  84  Md.  532, 
6  Am.  Rep.  845 ;  Stone  v.  Chicago  d  N.  W. 
B.  Co,  47  Iowa,  82,  29  Am.  Rep.  458 ;  Church- 
ill  V.  Chicago  d  A,  B,  Co,  67  111.  390;  Cleve- 
land, C,  d  C.  B.  Co.  V.  Bartram,  11  Ohio 
St.  457 ;  ffatten  v.  Newark  dJ.CBCo,^ 
Ohio  St.  875 ;  Wilsey  v.  Louisville  d  J^.  R 
Co,  83  Ky.  511.  It  is  not  necessary  that  the 
contract  of  carriage  should  be  fully  set  out 
in  the  passenger's  ticket.  The  ticket  is  a 
mere  token  that  the  fare  has  been  paid,  and 
that  the  passenger  has  the  right  to  be  carried 
to  the  destination  it  indicates,  according  to 
the  reasonable  regulations  of  the  railway 
company.  Such  regulations— at  least,  so  far 
as  they  are  known  to  the  passenger — enter 
Into  the  contract  of  passage,  and  it  is  the 
duty  of  the  passenger  to  conform  to  them. 
The  proofs  of  the  plaintiff  below  very  clearly 
exhibited  that  Mr.  Parry  was  familiar  with 
the  regulations  under  which  the  defendant 
company  was  accustomed  to  transport  pas- 
sengers between  Riverton  and  Mt.  Holly 
upon  such  tickets  as  the  one  he  purchased. 
He  admits  that  he  knew  that  the  local  ac- 
commodation train  was  apt  to  be  belated,  and 
that  the  train  upon  the  branch  road  did  not 
connect  with  it,  and,  hence,  that  the  latter 
train  would  not  continue  to  the  Broad  street 
station  in  Burlington  until  the  former  had 
passed,  and  that  it  was  possible,  occasion- 
ally, to  catch  it  by  quitting  the  branch  road 
train  while  it  was  waiting  upon  the  Y,  and 
walking  a  half  mile  to  the  Brciad  street  depot. 
Indeed,  it  was  his  accurate  knowledge  of  the 
regulations  of  the  company,  and  the  delay 
they  occasioned,  that  prompted  him  to  dis- 
regard them,  when  he  saw  an  opportunity  to 
expedite  his  transit.  He  states  that  he  could 
have  purchased  an  excursion  ticket  from 
Riverton  to  Burlington  and  back,  and  another 
from  Burlington  to  Mt.  Holly  and  return,  foi 
the  same  price  that  he  paid  for  tlie  single 
excursion  ticket  from  Riverton  to  Mt  Holly 
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wad  retam,  and  in  that  way  have  secured  the 
nadoubted  right  to  return  by  the  local  ac- 
4X>mmodation,  if  he  could  have  caught  it. 
But  he  did  not  purchase  the  two  excursion 
tickets,  and  make  his  contract  in  that  way. 
He  chose,  rather,  to  buy  the  single  ticket 
which  expressly  provided  that  he  should  be 
transported  between  the  terminal  points  of  his 
journey  **vta  Burlington  branch,"  and  sub- 
iected  him  to  the  regulations  that  he  should 
be  carried  to  the  Broad  street  station,  and 
there  change  to  the  cars  of  a  connecting  train. 
Under  authority  of  the  rule  referred  to,  even 
in  absence  of  the  express  notice  upon  his 
ticket  that  he  should  not  **stop  off  en  route,^ 
after  he  had  once  started  in  a  train,  it  may 
be  questionable  whether  it  would  not  have 
been  an  abandonment  of  his  contract  if  he  had 
left  the  train,  while  it  was  duly  performing 
its  duty,  at  any  other  point  than  that  which 
the  regulations  designated  for  that  purpose. 
The  notice  upon  the  ticket  simply  served  to 
call  attention  to  that  rule.  But,  in  deciding 
this  case,  it  is  not  necessary  to  determine  that 
question.  The  additional  fact  that,  with  the 
express  notice  which  the  ticket  ^ave  before 
him,  be  quit  the  branch  train  with  the  de- 
liberate intention  of  not  again  taking  either 
it  or  its  connecting  train,  appears ;  and,  in 
light  of  such  fact,  his  nonconformity  to  the 
regulations  which  entered  into  his  contract, 
and  consequent  infraction  of  that  contract, 
and  abandonment  of  his  rights  thereunder, 
become  too  conspicuous  to  admit  of  doubt. 
There  was  nothing  in  the  evidence  to  indicate 
that  the  regulations  of  the  defendant  company 
were  not  reasonable,  and  it  is  admitted  that 
the  train  abandoned  was  pursuing  its  way  as 
those  regulations  required.  Under  these  con- 
ditions, the  conductor  was  justified  in  de- 
manding a  new  fare,  and,  upon  the  refusal  of 
Mr.  Parry  to  pay  it,  to  remove  him  from  the 
train,  in  the  manner  that  was  adopted. 
State  V.  Overton,  supra.  It  is  nur  conclusion 
that  the  plaintiff  below  should  have  been 


nonsuited,  and,  hence,  that  the  judgment  now 
revietoed  must  be  reversed, 

Mai^e»<7.,  dissenting: 

Parry  held  a  return  ticket  which  expressed 
the  contract  of  the  railroad  company  to  carry 
him  from  Mt.  Holly  to  Kiverton  *^via  Bur- 
lington branch."  There  was  no  condition  in 
the  contract  that  he  should  take  a  con- 
tinuous train,  and  there  was  no  such  train. 
Nor  was  there  in  it  any  condition  that  he 
should  take  a  connecting  train,  and,  strictly 
speaking,  there  was  no  connecting  train  with 
that  on  which  he  rode  from  Mt.  Holly  to 
Burlington.  Passengers  b^  that  train  were 
obligea  to  wait  in  Burlington  for  a  con- 
siderable time  before,  in  ordinary  course,  a 
train  left  for  Riverton.  The  only  condition 
of  the  contract  affecting  Parry  was  that  for- 
bidding him  to  **  stop  off  en  route. "  Had  the 
train  which  brought  Parry  from  Mt.  Holly 
moved  on  to  the  station  in  Burlington,  he 
would  have  been  obliged  to  alight, ^and,  in 
the  absence  of  stipulations  to  die  contrary, 
could  take  the  next  train  on  the  main  line  to 
Riverton,  even  though  that  train  was  a 
belated  train,  not  usually  running  at  that 
time.  But  this  train  winch  brought  Parry 
from  Mt.  Holly  had  in  fact  passed  over  the 
branch  road,  and  arrived  at  the  main  line  at 
the  junction.  When  Parry  alighted  there, 
he,  perhaps,  forfeited  his  right  to  be  carried 
to  the  station ;  but  by  such  alighting,  and 
walking  the  short  distance  to  the  station,  ho 
did  not  forfeit  his  right  to  be  carried  from 
there  to  Riverton,  unless  his  act  was  a  stop- 
ping off  «n  route.  Whether  Parry's  conduct 
violated  the  condition  depended  on  whether 
he  acted  with  intent  to  break  the  continuity 
of  his  journey.    That  was  a  question  for  the 

J'ury,    and   it  was  properly   left   to  them, 
binding  no  error,  I  shall  vote  to  affirm. 


Abbett*  Brown,    and 

concur. 


Krevi^er,  JJl, 
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C.  F.  JEWETT  PUBLISHING  CO. 

V. 

Benjamin  F.  BUTLER. 


C 


.Mass.. 


.) 


1*  Ana^jreementbyanaiithoFtoindem* 
Bliy  his  pobUsher  for  any  costs  and  damaires 
by  reason  of  the  publloation  is  not  Invalid,  on  the 
irrouDd  that  an  unlawful  publication  is  intended, 
where  it  does  not  appear  that  there  was  any  in- 
tention on  the  part  of  either  to  write  or  publish 
anythingr  libelous. 

2.  Doabts  as  to  the  moWemey  of  »  pub* 
n«imi»mg  corporation  will  not  justify  the 
breach  of  a  contract  to  furnish  it  a  book  for  pub- 
lication. 


8.  The  difl^race  atiachiiifi^  to  the  ni 
of  a  corporation  on  account  of  the  eon* 
duct  of  its  former  president  and  manager, 
whose  name  it  bears,  is  not  eulBoient  ground  for 
breaking  a  contract  to  furnish  it  a  book  for  pub- 
lication. 

(Lathrop,  J.,  diascntBj 

(October  19,  1883.) 

REPORT  by  the  Supreme  Court  for  Suffolk 
County  for  the  opinion  of  the  full  court  of 
an  action  brought  to  recover  damages  for 
breach  of  contract  to  furnish  the  manuscript  of 
a  certain  book,  written  by  defendant,  to  the 
plaintiff  for  publication.  Judgment  for  plain- 
tiff. 


Nora.— The  ffleffality  of  a  contract  to  indemnify 
a  person  airainat  liability  for  publishing  a  libel  can 
hardly  be  questioned,  but  the  above  case  presents 
a  contract  easily  subject  to  different  interpreta- 
tiooBaa  appears  in  the  disagreeing  opinions,  but 
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which  is  held  to  be  merely  an  indemnity  against 
possible  liability  for  unintentional  libel.  In  this 
respect  the  case  is  apparently  novel  as  well  as  in- 
teresting. 
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The  contract  recited  that  defendant  "is 
minded  and  intending  to  write  and  have  pub- 
lished two  volumes  in  the  nature  of  autobiog- 
raphy or  reminiscences  of  his  life  and  the  acts 
and  doings  of  other  public  men  so  far  as  they 
may  seem  to  him  to  elacidate  the  history  of  the 
country  or  public  affairs/'  and  stipulated  that 
plaintiff  should  do  the  publishing.  The  con- 
tract also  containtfd  a  clause  relating  to  the 
publication  of  libels.  Defendant  agreed  to 
furnish  the  material  for  the  book  within  a  lim- 
ited time.  Shortly  after  the  contract  was  made, 
defendant  furnished  some  manuscript,  but  be- 
fore he  supplied  any  more,  G.  F.  Jewett,  an 
agent  of  the  plaiotiff  corporation  and  for  whom 
it  was  named,  absconded,  having  issued  a  larger 
sum  of  its  capital  stock  than  it  was  entitled  to 
on  his  private  account  Defendant  thereupon 
placed  the  publication  of  his  book  in  another 
house  and  plaintiff  brought  this  action  to  re- 
cover the  damas:es  which  it  had  sustained  in 
preparing  for  the  publication  and  in  the  loss 
of  profits  which  it  would  have  made  from  the 
sale. 

Further  facts  appear  in  the  opinion. 

Messrs.  E.  C.  Bumpus,  Samuel  J.  El- 
der, and  William  Cushini^  Wait,  for 
plaintiff: 

The  contract  indicates  no  purpose  to  com- 
mit an  illegal  act.  The  defendant  was  to  as- 
sume the  responsibility  and  pay  costs  and 
damages.  The  assumption  of  responsibility 
does  not  in  any  sense  imply  that  it  was  his  pur- 
pose to  commit  wrong.  f*eople  do  not  adver- 
tise a  purpose  to  commit  libel  in  advance. 
"  Ordinarily  when  parties  enter  into  such  a  con- 
tract, it  is  (lone  in  such  a  manner  as  in  form 
to  conceal  its  illegality." 

Riley  v.  Jordan,  123  Mass.  281;  Babcock  ▼. 
Terry,  97  Mass.  482. 

Because  the  defendant  proposed  to  write  a 
book  "without  illegal  intent"  as  the  report 
finds,  on  public  men,  and  affairs  of  his  time,  it 
is  fair  to  presume  that  his  purpose  was  to  tell 
the  truth  and  commit  no  libel,  rather  than  to 
willfully  traduce  public   men   of  his  time. 

Waugh  V.  Jtfarrw,  L.  R.  8  Q.  B.  202-208; 
Earvey  v,  Varney,  98  Mass.  118;  Guernsey  v. 
Ckwk,  120  Mass.  501;  RicJuirdson  v.  Hellish,  2 
Bing.  229;  Ormes  v.  Dauchy,  82  N.  Y.  443,  87 
Am.  Rep.  588;  Hunt  v.  EUiott,  80  Ind.  245,. 
41  Am.  Kep.  494. 

Doubtless  if  after  the  beginning  of  the  publi- 
cation the  book  had  become  libelous  in  its  char- 
acter the  plaintiff  could  only  have  continued  to 
publish  it  at  his  peril,  after  the  knowledge  had 
been  brought  to  him.  But  what  might  have 
happened  is  of  no  consequence  as  to  the  con- 
dition of  affairs  at  the  time  his  c6ntract  was 
broken. 

In  Oale  v.  LecJde,  2  Stark.  N.  P.  107,  where 
the  author  after  beginning  to  prepare  materiid 
for  publication  abandoned  it  and  claimed  that 
he  was  exonerated  from  his  contract  from  fear 
of  prosecution,  EUenborough,  Ch,  J,,  says, 
that  the  withdrawal  of  an  author  from  his 
work  on  the  plea  that  he  may  be  subject  to 
prosecution,  is  insufficient  without  proof  that 
the  work  he  was  doing  or  was  to  do  was  ille- 
gal. On  the  contrary  it  is  to  be  presumed  in 
the  absence  of  evidence  that  it  was  not  in  vio- 
lation of  law. 

In  Clay  y.  Tates,  25  L.  J.  Exch.  287,  where 
S2L.R.A. 


the  printer  ascertained  that  the  book  after  the 
beginning  of  publication  contained  libelous' 
matter,  he  was  allowed  to  recover  for  hl» 
services  up  to  the  time  of  the  libel. 

This  clause  may  have  been  put  into  the  con- 
tract with  an  idea  of  protection  if,  perchance^ 
in  the  course  of  writing  an  extensive  work,  any- 
thing should  happen  to  get  into  the  book  that- 
would  subject  the  publishers  to  litigation;  but 
such  might  well  have  been  put  in  any  contract 
relating  to  any  book  that  has  ever  been  pub- 
lished. Would  that  fact  have  the  slighest  ef- 
fect upon  any  contract  unless  it  should  appear, 
in  conjunction  with  it,  that  there  was  a  wicked 
purpose  to  libel,  or  that  the  character  of  the 
book  to  be  published  would  of  necessity  create* 
a  libel?  Again,  such  a  contract  as  that  could: 
not  have  been  enforced  in  the  event  of  the* 
plaintiff's  having  published  the  book  and  been 
mulcted  for  libel. 

Arnold  v.  Clifford.  2  8umn.  238;  Shaekell  v. 
Hosier,  2  Bing.  N.  C.  634.  See  also  Babcock 
v.  Terry,  supra. 

The  defendant's  doubts  of  the  solvency  of 
the  plaintiff  did  not  authorize  him  to  terminate- 
the  contract. 

Bohbs  V.  Columbia  Falls  Brick  Co,  157  Mass. 
109;  Morgan y.Bain,  L.  R.  10  C.  P.  15:  Esparto 
Stapkton,  L.  R.  10  Ch.  Div.  586;  JSu  parte 
Chalmers,  L.  R.  8  Ch.  289;  Boorman  v.  Nash, 
9  Barn.  «&  C.  145;  RePhcmix  Bessemer  Sled  Co, 
L.  R.  4  Ch.  Div.  108. 

Messrs.  Jolm  Loyrell  and  E*  M.  Johneon 
for  defendant 

Morton,  J.,  delivered  the  opinion  of  the 

court : 

The  first  question  is  whether  the  contract 
is,  as  the  defendant  contends,  illegal  on  it» 
face.  The  words  relied  on  to  show  that  it 
is  are  as  follows:  **The  party  of  the  first 
part  agrees  to  accept  full  responsibility  of 
all  matter  contained  in  said  work,  and  to 
defend  at  his  own  cost  any  suits  which  may 
be  brought  against  the  party  of  the  second 
part  for  publishing  any  statements  contained 
m  said  work,  and  to  pay  all  costs  and  dam- 
ages arising  from  said  suit. "  The  presiding^ 
justice  found  that  "the  contract  was  made 
without  Illegal  intent,  unless  and  except  so- 
far  as  the  words  used  import  one  as  matter 
of  law. "  Do  the  words  used,  as  quoted  above, 
import  one  as  matter  of  law?  We  think  not. 
The  parties  were  contracting  respecting  a 
book  which  was  not  in  existence,  but  whs  to 
be  written.  There  was  nothing  in  the  char- 
acter of  the  proposed  work  which  naturally 
or  necessarily  involved  the  publication  of 
scandalous  or  libelous  matter,  as  was  the 
case,  for  instance,  in  Shaekell  v.  B/»ftier,  2 
Bing.  N.  C.  634,  referred  to  by  the  defend- 
ant. At  the  same  time  it  was  not  impossible 
that,  in  spite  of  due  care  and  goo<l  faith  on 
the  part  of  the  author  and  publisher,  the 
proposed  book  might  contain  matter  which 
others  perhaps  would  deem  1  i  belous.  In  such 
a  case  it  would  be  no  more  unlawful  for  the 
parties  to  provide  that  the  author  should  save 
the  publisher  harmless  from  all  costs  and 
damages  to  which  he  might  be  subjected  by 
reason  of  the  publication  of  the  book  than  it 
would  be  for  a  patentee  to  agree  with  his 
licensee  that  he  would  protect  him  against 
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all  costs  and  damages  to  which  he  might  he 
tahjected  in  consequence  of  using  the  patent 
to  which  the  1  icense  app] ied.    The  case  stands 
on  grounds  entirely  different  from  those  on 
which  it  would  stand  if  it  appeared  that  the 
parties  intended  to  publish  or  contemplated 
the  publication  of  libelous  matter.    There  is 
notliing  in  the  agreement  fairly  to  show  that 
Buch  was  their  purpose.     The  most  that  can 
be  said  is  that,  though  there  was  no  intention 
to  write  or  publish,  nor  any  contemplation 
of  writing  or  publishing,  libelous  matter  on 
the  part  of  the  author  or  publisher,  it  might 
turn  out,  after  the  book  was  published,  that 
it  did  contain  libelous  matter.     But  that  is 
▼ery  far  from  saying  that  the  parties  had  in 
view  an  illegal  purpose  in  publishing  the 
book.    We  see  nothing  unlawful  in  a  con- 
tract which  provides,  without  anything  more, 
that  the  author  shall  indemnify  the  publisher 
for  costs  and  damages  to  which  he  may  be 
subjected  by  reason  of  the  publication  of  a 
book  to  be  written  by  the  author.    Moreover, 
it  was  possible  in  this  case  that  the  book 
might  not  contain  libelous  matter,  although 
libel  suits  against  the  publisher  might  grow 
out  of  it.     It  would  be  hard  to  sa]^,  in  such 
event  that  the  publisher,  who  mieht  have 
published  the  book  without  any  libelous  pur- 
pose, and  in  the  full  belief  that  it  contained 
nothing  libelous,  could  not  recover  of  the 
author^under  this  clause  in  the  contract  the 
costs  and  damages  to  which  he  had  been  put 
by  such  suits.     In  order,  we  think,  to  render 
the  contract  unlawful,  it  should  appear  that 
there  was  an  intention  on  the  part  of  the 
author  and  publisher  to  write  and  publish 
libelous  matter,  or  that  the  author  proposed, 
with  the  knowledge  and  acquiescence  of  the 
publisher,  to  write  libelous  matter,  or  that 
the  contract  on  its  face  provided  for  or  pro- 
moted an  illegal  act.     We  do  not  think  the 
clause  in  question  is  fairly  susceptible  of 
either  construction.    Fletcher  v.  Hareot,  Hut- 
ton,  55;  Baileney's  Case,  Winch,  K.  B.  49; 
BetU  V.  Gibbins,  2  Ad.  &  El.  67 ;  Adamson 
V.  Jarvis,  4  Bing.  66 ,  Wavgh  y.  Morris,  L. 
R.  8  Q.  B.  202;   Fearce  v.  Brodk$,  L.  R.  1 
£zch.  218 ;  (Jannan  v.  Bryce,  8  Bam.  &  Aid. 
179:  Orates  v.  Johnson,  156  Mass.  211,  15  L. 
R.  A.  884. 

The  defendant  contends.  In  the  next  place, 
that  he  was  justified  in  his  refusal  to  go  on 
with  the  contract  because  of  his  doubts  as  to 
the  solvency  of  the  plaintiff  corporation,  and 
because  of  the  disgrace  attaching  to  its  name 
in  consequence  of  the  conduct  of  Jewett. 
The  first  ground  thus  taken  would  seem  to  be 
disposed  of  by  the  recent  case  of  JMbs  v. 
Columbia  FaUs  Brick  Co, ,  157  Mass.  109.  and 
Deed  not,  therefore,  be  further  considered. 
As  to  the  second  ground,  it  is  to  be  observed 
that  the  contract  was  not  made  with  Jewett 
personally,  but  with  the  corporation  which 
bore  his  name.  Moreover,  Jewett  has  fled, 
and  it  fairly  may  be  presumed  that  his  place 
ss  president  and  manager  has  been  fllle'd  by 
the  election  of  another  person,  so  that  the 
defendant  cannot  and  will  not  be  obliged  to 
come  into  further  association  with  him.  It 
is  well  known  that  corporations  are  fre- 
quently organized  which  bear  as  part  of  their 
cnrnorate  name  the  name  of  some  individttal. 
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The  contention  of  the  defendant  would  re- 
quire us  to  hold  that  in  all  such  cases  a  party- 
making  a  contract  with  such  a  corporation 
would  be  justified  in  refusing  to  go  on  with 
it  if  the  person  whose  name  the  corporation 
bore  committed  an  act  rendering  him  liable- 
to  punishment  as  a  criminal,  or  bringing  him 
into  disgrace  and  rendering  further  associa- 
tion with  him  unprofitable  and  injurious  to 
the  other  party  to  the  contract.  But  a  cor- 
poration does  not  in  such  a  case  impliedly 
guarantee  as  an  element  of  the  contract  entered 
into  with  it  that  the  person  whose  name  it 
bears  shall  continue  to  be  a  reputable  mem- 
ber of  society.  The  corporation  is  distinct 
from  the  person  whose  name  it  bears.  Its 
interests  and  those  of  its  stockholders  in  con- 
tracts made  by  it  with  other  parties  are  not 
to  be  affected  by  the  disgraceful  or  criminal 
conduct  of  the  person  whose  name  it  bears, 
and  for  which  ft  is  in  no  way  responsible. 
A  majority  of  the  court  thiiik  the  entry 
should  be,  judgment  Jot  pUtintijf  for  $2,600 
and  interest  from  June  9,  1890,  and  it  is  so 
ordered. 

Ijathrop.  J. I  dissenting: 

I  am  unaule  to  concur  in  the  opinion  of  the 
majority  of  the  court  that  the  contract  sought 
to  be  enforced  is  a  valid  contract.  The  con- 
tract provides  for  the  publication  of  a  work, 
to  contain  the  author's  autobiography  **or 
reminiscences  of  his  life,  and  the  acts  and 
doings  of  other  public  men,  so  far  as  they 
may  seem  to  him  to  elucidate  the  history  of 
the  country  or  public  affairs."  It  is  in  ref- 
erence to  a  work  of  this  character  that  the 
defendant  agrees  to  do  three  things :  First, 
**to  accept  full  responsibility  of  all  matters 
contained  in  said  work ;"  secondly,  **  to  de- 
fend at  his  own  cost  any  suits  which  may  be 
brought  against  the  party  of  the  second  part 
for  publishing  any  statements  contained  in 
said  work ;''  thirdly,  *'to  pay  all  costs  and 
damages  arising  from  such  suits."  The  ob- 
ligation of  the  defendant  is  not  limited  to 
paying  legal  expenses,  but  includes  costs  and 
damages  recovered  against  the  publisher  **  for 
publishing  any  statements  contained  in  said 
work."  While  it  is  found  that  the  parties 
acted  without  illegal  intent,  yet  if  the  legal 
effect  of  the  language  used  is  to  make  the 
contract  against  the  policy  of  the  law,  this 
court  ought  not  to  enforce  it.  It  seems  to 
me  to  be  impossible  to  say  that  the  language 
used  applies  only  to  groundless  suits,  and 
that  it  should  be  so  construed.  What  the 
parties  contemplated,  and  what  they  intended 
to  provide  for,  was  that  actions  mij^ht  be 
brought  against  the  publisher  for  libelous 
matter  contained  in  the  work ;  that  these 
actions  might  be  successfully  maintained 
against  the  publisher,  who  would  then  be 
compelled  to  pay  damages  and  costs.  In  this 
event  the  writer  agreed  to  indemnify  the 
publisher.  Could  such  an  agreement  have- 
been  enforced?  In  my  opinion,  it  could  not, 
and  this  view  is  sustained  by  the  authorities. 
ShackeU  v.  Eosier,  2  Bing.  N.  C.  684 ;  Col- 
bum  V.  Patmore,  1  Cromp.  M.  A  R.  78 ;  Oale 
V.  LeMs,  2  Stark.  N.  P.  107 ;  Clay  ▼.  Tates, 
1  Hurlst.  &  N.  78;  Arnold  v.  Clifford,  ? 
Sumn.  288 :  Odgert,  Slander  Sl  Libel,  2d  ed 
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8.  See  a] 80  Bradlaugh  y.  NewdegcOe^  L.  R. 
11  Q.  B.  Div.  1,  12;  Bdbcock  v.  Terry,  97 
Mass.  482. 

It  follows  tbat  the  whole  coDtract  was 
tainted  with  illegality,  and  neither  party 
was  bound  to  go  on  with  it.     Jtobinson  v. 


Oreen,  8  Met.  159.  1(J1 :  Perkins  ▼.  Oumminffg^ 
2  Gray,  258:  Woodruff  v.  Wentirortfi,  138 
Mass.  309 ;  BMop  v.  Palmer,  146  Mass.  469 ; 
Lound  T.  Gnmuade,  L.  R.  39  Ch.  Div.  605, 
613. 
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Charles  E.  BREEZE  et  al,  Appts., 
John  BROOKS  et  cU.,  Bespti. 
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1  •  Permitting  the  record  title  of  land  to 
remain  in  another  will  not  m  "<  ke  a  sub- 
sequent conveyance  to  the  real  owner 
fk*audulent  as  to  the  creditors  of  the  former 
where  they  grave  the  debtor  credit  merely  on  his 
OWD  represeDtattons  of  owiaership  and  bis  posses- 
sion and  did  not  rely  on  the  records  or  any  act  of 
the  owner. 

2*  The  flndinfi^s  of  the  triat  court  should 
receive  such  construction  as  will  uphold 
rather  than  defeat  its  judgment  thereon. 

(December  24, 1808.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  San  Mateo  County 
in  favor  of  defendants  in  an  action  brought  to 
enforce  a  judgment  recovered  against  John- 


Brooks  upon  lands  belonging  to  his  brother 
Patrick  Brooks,  which  at  the  time  the  debt  was 
contracted  were  standing  in  the  name  of  John 
upon  the  public  records.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  S,  F.  Lieb,  with  \fes»rs,  Georg^e  V^. 
Fox  and  Georg^e  C*  Ross*  for  appellants. 

Messrs.  E.  B.  Mastick  and  W.  C. 
Belcher  for  respondents. 

Harrison*  J.,  delivered  the  opinion  of 
the  court : 
The  plaintiffs  brought  this  action  to  sub- 

i'ect  certain  lands  of  Patrick  Brooks,  which 
le  had  allowed  to  stand  of  record  in  the  name 
of  his  brother  John,  to  their  claim  as  credit- 
ors of  John,  upon  the  ground  that  the  sub- 
sequent transfer  from  John  to  Patrick  was 
fraudulent,  and  with  intent  to  defraud  them 
as  creditors.  Judgment  was  rendered  in 
favor  of  the  defendants,  and  the  plaintiffs 
have  appealed  upon  the  judgment  roll  alone, 
claiming   that,    upon   the  findings   of   fact 


Note,— Estoppel  of  landntoner  by  aUowtng  record 
title  to  remain  in  another. 

The  cases  are  not  numerous  in  which  the  question 

of  estoppel  has  turned  simply  on  the  fact  that  the 

record  title  was  in  one  person  while  the  beneficial 

title  was  in  another. 

Sale  by  record  owner. 

There  seems  to  be  no  question  but  that  if  the  one 
having  the  record  title  sells  the  land  to  a  stranger 
who  pays  the  purchase  money  to  him  without  no- 
tice of  the  claim  of  the  true  owner  the  purchaser 
will  acquire  a  good  title. 

The  purchaser  for  a  valuable  consideration  from 
a  patentee  in  possession,  and  whose  patent  is  re- 
corded in  the  proper  register*s  office  talECR  free  of 
all  equitable  claims  as  against  patentee's  title  of 
which  he  had  qo  actual  notice,  although  docu- 
mentary evidence  of  a  mistake  in  the  issue  of  the 
patont  existed  in  the  files  and  records  of  the  gen- 
eral land  office.  Schnee  v.  Schnee,  23  Wis.  877,  99 
Am.  Dec.  188. 

If  a  person  holding  the  legal  title  permits  the 
record  title  to  remain  in  another,  who  sells  the 
property  to  a  third  person  who  makes  valuable  im- 
provements on  it,  the  real  owner  will  not  be  per- 
mitted to  set  up  his  claim.  Eldridge  v.  Walker,  80 
111.  271;. 

If  the  owner  of  land  executes  a  deed  with  a  blank 
space  for  the  grantee's  name  and  places  it  in  the 
hands  of  an  agent  for  the  purpose  of  having  the 
property  sold,  and  the  agent  fills  the  blank  with  his 
own  name  and  subsequently  conveys  the  property 
to  a  third  person  ignorant  of  the  facts  in  the  case, 
the  true  owner  wUl  be  estopped  from  claiming  the 
title  as  against  him.  Pence  v.  Arbuckle,  fSt  Minn. 
417. 

There  are  also  a  few  cases  in  which  there  were 
elements  of  estoppel  In  addition  to  the  mere  fact  of 
record  title  in  the  one  who  sells  the  property.  The 
22  L.  R.  A, 


decisions  in  these  cases  are  analogous  to  those 
which  had  been  made  prior  to  the  passage  of  the 
recording  acts. 

Before  the  passage  of  the  recording  acts,  a  grantee 
who  concealed  his  deed  from  the  world  and  left 
the  grantor  in  possession,  permitting  him  to  deal 
with  the  property  as  his  own,  would  not  be  per- 
mitted to  assert  title  as  against  subsequent  grant- 
ees, especially  if  he  has  also  permitted  the  8ubsi>- 
quent  grantees  to  expend  money  on  the  faith  of 
their  title.  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  341.  XL.  ed.  166. 

So  where,  after  a  new  settlement  of  an  estate  In 
favor  of  the  settlor  for  life  and  after  his  death  to 
his  sons  in  tail  male,  the  settlor  makes  a  lease  for  a 
term  of  years  to  one  ignorant  of  the  true  sta'teof 
the  title,  one  of  the  sons,  who,  knowing  of  the 
lease,  fails  to  caution  the  lessee  but  permits  him 
to  go  on  and  make  repairs  and  improvements  on 
the  faith  of  the  lease,  will  not  be  permitted  to  as- 
sert his  title,  after  the  death  of  his  father,  until  the 
expiration  of  the  lease.  Hanning  v.  Ferrers,  1  Eg. 
Gas.  Abr.  367. 

And  where  a  tenant  in  tail  with  remainder  to  an- 
other, not  knowing  of  the  entail,  makes  a  settle- 
ment which  is  engrossed  by  the  remainderman,  who 
does  not  disclose  his  rights  until  after  the  death  of 
the  first  taker,  the  remainderman  wUl  not  be  per- 
mitted, as  against  the  claimants  under  the  settle- 
men  t,  to  set  u  p  h  is  rights  under  the  entail.  Mo  wrey 
v.  Walsh,  8  Cow.  288. 

And  where  a  woman,  being  the  absolute  owner 
of  a  term,  is  present  at  a  treaty  for  her  son^  mar- 
riage and  hears  him  declare  that  the  term  la  to 
come  to  him  on  his  mother*s  death,  and  signs  the 
deed  as  a  witness,  whereby  the  reversion  of  the  term 
is  settled  on  the  issue  of  the  marriage  after  the 
mother's  death,  she  will  be  oompeiled  to  make  the 
settlement  good.  Hunsden  v.  Gbeyney,  2  Vem.  ISO. 
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judgment  shoald  have  been  given  in  their 
itTor.  Upon  a  former  appeal  herein  (71  Cal. 
169),  the  Judgment  in  favor  of  the  plain- 
tiffs was  reversed  upon  the  ground  that  the 
findings  did  not  sustain  it,  and  the  action 
was  remanded  for  a  new  trial.  Unless,  there- 
fore, the  facts  now  presented  are  materially 
different  from  those  presented  upon  the  former 
appeal,  the  judgment  of  the  court  below 
must  be  affirmed. 

The  findings  of  fact  which  were  before  the 
court  on  the  lormer  appeal  are  substantially 
aet  forth  in  the  report  of  the  case,  and  were 
again  made  by  the  court  upon  the  subsequent 
trial,  and  in  the  same  language  as  before. 
In  addition  thereto  the  court  has  now  found 
that,  during  the  time  that  the  legal  title  to 
the  land  stood  in  John,  he  was  generally  re- 
puted and  believed  in  his  neighborhood,  and 
among  his  neighbors,  and  bv  the  community 
geDerallv,  to  be  the  legal  and  equitable 
owner  of  the  land  ;  that  the  deed  to  him  was 
delivered  to  him  in  person  by  the  grantors, 
and  was  taken  by  him  to  the  recorder's  office 
for  record,  and  was  recorded  at  his  request ; 
that,  during  the  time  that  it  stood  of  record 
in  his  name,  it  was  assessed  to  him  and  in 
his  name,  and  that  he  had  paid  certain  taxes 
thereon  ;  that  in  the  year  1869  lie  commenced 
an  action  against  the  Spring  Valley  Water- 
works for  damages,  which,  after  having  been 
partly  tried,  was  compromised  between  the 
parties  without  going  to  judgment,  under 
which  the  defendant  paid  him  certain  mon- 
eys; that  at  the  trial  thereof  Patrick  testified 
as  a  witness  in  his  favor,  and  it  was  stipu- 


lated by  counsel  for  the  respective  parties  in 
open  court,  and  in  the  presence  of  Patrick, 
that  John  was  the  owner  in  fee  of  the  land. 
The  court  also  finds  certain  details  of  tha 
transactions  between  John  and  the  plaintiffs, 
by  which  he  incurred  the  indebtedness  for 
which  he  irave  them  the  promissory  note  on 
which  they  recover  the  judgment  they  are 
now  seeking  to  enforce,  and  that  during  all 
this  time  the  only  information  which  Patrick 
had  that  John  was  obtaining  credit  from  the 

Slaintiffs,  or  dealing  with  them,  was  that 
e  was  informed  of  an  error  which  the  plain- 
tiffs made  in  September,  1872,  by  charging 
two  items,  amounting  to  about  $20,  to  John, 
instead  of  to  himself,  and  of  the  subsequent 
correction  of  the  error  by  transferring  the 
items  to  his  own  account. 

A  comparison  of  the  facts  found  at  the 
last  trial  with  those  before  the  court  on  the 
former  appeal  shows  that  they  do  not  take 
the  case  out  of  the  principles  then  laid  down, 
or  call  for  the  application  of  any  different 
principles.  It  was  then  held  necessary  that 
the  plaintiffs,  in  order  to  entitle  them  to  a 
recovery,  should  show  that  Patrick  was  in 
some  way  privy  to  John's  obtaining  credit 
from  them,  or  that  in  giving  such  cr^it  they 
relied  upon  some  a^lrmative  statement  or  act 
of  Patrick,  oilier  tlinn  his  pcimitting  the 
title  to  stand  of  record  in  John's  name ;  and 
tliRt  the  mere  fact  that  Patrick  allowed  the 
title  to  the  land  to  stand  of  record  in  the 
r^jiie  of  John  was  unavailing  to  the  plain- 
tiffs, unless  tlicy  could  establish,  to  the  sat- 
isfaction of  the  court,  that  they  relied  tJiere* 


8o  tf  a  person  bavtnff  title  to  real  estate  acquiesces 
In  a  mJe  of  It  by  a  persoo  pretending^  to  have  title 
ftod  havinsT  color  of  title,  he  wlU  be  bound  by  the 
lale.  provided  no  fraud  waa  practiced  upon  him* 
Funk  ▼.  Newcomer,  10  Md.  301. 

Specially  if  he  advises  and  encourages  the  sale. 
fitorrs  V.  BarlLer,  6  Johns.  Ch.  166, 2  L.  ed.  88, 10  Am. 
Dec.  316. 

if  ooe  having  the  legal  title  permits  the  land  to 
be  sold  by  one  having  color  of  title,  being  fully 
aware  of  hfa  riiphts  and  intentionally  or  by  groea 
ncirligpnce  encouraging  or  influencing  the  pur^ 
chase,  he  will  not  be  permitted  to  subsequently  a»* 
lertbis  rishcs.    Morris  v.  Moore,  11  Humph.  438. 

FoUowiog  Che  principle  of  those  cases  it  baa  been 
held  that— 

If  the  grantee  of  land  permits  the  record  title  to 
fftand  in  the  g'rantor  and  subsequently  prevails 
upon  a  third  person  to  purchase  the  land  from  the 
grantor,  assuring  him  that  the  grantor  has  the 
legai  title,  he  will  be  estopped  from  subsequently 
Bffertinir  his  rights.  Money  v.  Ricketts,  62  Miss.  200. 

8o  one  who,  holding  a  bond  for  title  to  real  es- 
tate, permits  the  former  owner  to  sell  it  as  his  own, 
irili  be  estopped  from  subsequently  compelling  a 
ooQveyanoe  to  himself  from  the  purchaser,— 
especially  if  he  received  a  part  of  the  purchaise 
price.    Breeding  v.  Stamper,  18  B.  Mon.  175. 

If  a  person  has  consented  that  the  legal  title  to 
lands  shall,  by  absolute  oonveyanoe,  be  passed 
over  to  another,  or  discovers  ttiat  another  has 
fraudulently  obtained  the  legal  title  and  put  it  on 
the  market,  he  cannot  stand  by  and  see  third  par- 
ties acquire  rights  upon  such  apparent  title  and 
afterward  aak  for  relief,  Ford  v.  Loomis,  88  Mich. 
121. 

If  a  person  holding  an  unrecorded  deed  to  land 
ti  present  when  his  grantor  sells  the  same  land  to  a 
third  person  and  asaists  in  the  sale,  witnessing  the 


deed,  he  will  be  estopped  from  subsequently  set* 
ting  up  his  own  title.  8herrill  v.  Sherrlll«  78  K« 
C.& 

A  son  to  whom  a  father  deeds  his  property,  bat 
who  neglects  to  put  the  deed  on  record,  and  who 
is  subsequently  present  when  the  father  settles 
the  same  property  among  all  his  children,  wi<  hout 
disclosing  his  own  claim,  will  not,  after  the  death 
of  the  father,  be  permitted  to  take  the  property 
from  the  other  ohiidren.  Sasser  v.  Jones,  88  N. 
C.  19. 

In  Osbom  v.  Elder,  66  Ga.  880,  without  dtscupsinir 
the  question  of  the  condition  of  the  record  title,  it 
is  decided  that  if  one  having  the  legal  title  to  land 
is  present  at  a  sherilTs  sale  of  it  under  a  levy 
ajrainst  a  third  person  and  does  not  disclose  his 
title  ur  forbid  the  sale,  he  wiU  be  estopped  from 
afterwards  claiming  it. 

If  one  having  an  unregistered  deed  to  land  stands 
by  and  sees  it  sold  at  auction  as  the  land  of  the 
grantor,  and  permits  a  third  person  to  buy  it  and 
pay  the  purchase  money  under  the  impression  that 
he  is  getting  a  good  title,  he  will  not  subsequently 
be  permitted  to  dispute  it.  Saunderaon  v.  Bal« 
lance,  56  N.  C.  822, 67  Am.  Dec.  218. 

If  the  owner  of  the  land,  whose  deed  is  not  r^ 
corded,  attends  and  bids  at  a  sheriff^s  sale  of  the 
land  as  the  property  of  the  former  owner,  he  will 
be  estopped  from  asserting  his  title  as  against,  the 
purchaser  at  the  sheriff^s  sale.  Bice  v.  Bunco,  40 
Mo.  281, 8  Am.  Rep.  129. 

And  the  same  is  true  If  he  stands  by  and  en- 
courages another  in  iflrnorance  of  such  title  to  con- 
tract for  the  purchase  of  the  land  with  one  having 
the  legal  tlUe.  Guiley  v.  0*BeUey,  86  Mo.  418,  67 
Am.  Rep.  424. 

8o  the  vendor  who  has  permitted  the  record  title 
to  be  in  his  vendee,  and  who  encourages  a  third 
person  to  loan  money  on  the  faith  of  such  titles 
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on  M  an  fndacement  to  give  credit  to  John. 
The  court  says  in  its  opinion:  **The  find- 
ings negative  the  idea  that  the  plaintiffs,  in 
giving  credit  to  John,  relied  on  any  state- 
ment of  Patrick  that  John  owned  the  land ; 
nor  is  it  intimated  that  they  examined  the 
records  of  deeds,  or  that  of  the  partition 
suit,  to  find  out  what  they  disclosed  in  ref- 
erence to  John's  title  or  relied  on  them  in 
any  way  to  induce  the  credit  which  they  ex- 
tend to  John.  They  seem  to  have  relied  on 
the  facts  that  John  lived  on  the  land,  claimed 
it  in  his  conversations  with  them  as  his,  and 
that  he  was  insolvent,  and  Patrick  knew  it ; 
and  that  is  all  which  it  is  there  claimed  even 
tends  to  show  Patrick  as  having  been  privy 
in  any  way  to  John's  obtaining  credit  from 
the  plaintiffs.  .  .  .  So  far  as  the  find- 
ings disclose  Patrick  did  no  act  to  induce 
creditors  of  John  to  believe  the  land  was 
John's  save  tiiat  he  allowed  the  title,  upon 


the  record,  to  stand  in  John's  name,  which 
record  these  creditors  never  examined.  Ift 
does  not  appear  that  Patrick  had  any  knowl- 
edge that  John  was  getting  credit  from  any 
one  upon  the  faith  of  his  apparent  ownerdiip 
of  the  land.  There  was,  therefore,  on  the 
part  of  the  former,  no  such  carelessness  or 
negligence  as  amounted  to  even  the  smallest 
degree  of  turpitude ;  and  in  such  a  case  we 
understand  the  authorities  all  to  agree  fhat 
one  cannot  be  estopped  to  set  up  that  which, 
but  for  such  act,  would  be  a  good  legal  title 
to  land. "  Instead  of  there  being  affirmative 
findings  in  their  favor,  as  in  the  opinioi^ 
upon  the  former  appeal  was  held  to  be  es- 
sential to  a  recovery  by  them,  the  findings 
now  presented  fail  to  show  that  the  plain- 
tiffs had  any  knowledge  of  the  relation  held 
by  John  to  the  land,  or  of  his  acts  in  refer- 
ence thereto.  It  is  not  found  that  they  knew 
that  he  was  generally  reputed  or  believed  to 


cannot  set  up  tate  vendor*8  lien  as  airainst  the  mort- 
gage.  Alexander  v.  BUison,  79  Ky.  14a. 

Oiving  credit  to  nnt  having  record  tif/a. 

In  Ludwig  V.  Hlffhlej,  6  Pa.  182,  In  which  the 
legal  title  was  In  one  in  trust  for  another,  and  the 
creditors  of  the  one  having  the  legal  title  insisted 
that  the  true  owner  was  estopped  from  aaserting 
his  claims  to  the  property  on  the  g^und  that  he 
had  permitted  the  other  to  hold  himself  out  as  the 
ostensible  owner  of  the  premises  and  thereby  ac- 
quire a  false  credit,  the  court  held  that  the  rule 
which  estops  a  party  permitting  the  apparent  own- 
ership of  property  to  remain  in  another  from  set- 
ting up  title  against  those  who  have  given  a 
personal  credit  on  the  faith  of  it,  is  confined  to 
chattels,  and,  in  the  absence  of  actual  fraud,  does 
not  apply  to  reaity. 

The  question  has  arisen  most  frequently  in  cases 
where  a  married  woman  has  permitted  the  title  to 
her  iproperty  to  stand  on  tlie  record  in  her  hus- 
band's name. 

A  wife  who  has  permitted  the  title  to  her  lands 
to  stand  in  the  name  of  her  husband  is  not  es- 
topped to  claim  it  as  against  a  creditor  of  the  hus- 
band, who  did  not  extend  the  credit  on  the  faith 
of  the  land.    DeVore  v.  Jones,  88  Iowa,  66. 

A  wife  who  permits  her  husband  to  manage  her 
property  is  not  estopped  to  assert  title  to  it  before 
he  becomes  insolvent^  from  the  fact  that  credit  has 
been  given  him  because  of  the  title  being  recorded 
in  his  name,  if  there  was  no  fraud  or  misrepresen- 
tation and  ehe  was  not  aware  that  the  credit  had 
been  given  on  the  faith  of  the  property*  Marston 
V.  Dresen  (Wis.)  June  21, 1898. 

But  a  wife  who  permits  the  title  to  her  land  to 
remain  in  her  husband  **  because  of  business  con- 
veniences and  considerations'*  will  not  be  permitted 
to  assert  title  as  against  one  who  has  given  the 
husband  credit  on  the  faith  of  such  title  and  repre- 
sentations that  the  husband  owned  the  lot.  Hop- 
kins V.  Joyce,  78  Wis.  448L 

And  if  a  married  woman  who,  together  with  her 
husband,  is  in  possession  of  real  estate,  neglects  to 
record  her  deed  untU  after  her  husband  has  con- 
tracted for  improvements  thereon,  she,  by  permit- 
ting him  to  hold  himself  out  as  the  owner,  is 
estopped  from  repudiating  the  contract  so  as  to  de- 
feat a  mechanics*  Uen.  Anderson  v.  Armstead,  60 
I1L462. 

Jvdament  or  aUaehment  againat  one  hcnHng  Teffol 

aae. 

A  recovery  in  tort  against  the  owner  in  whose 
name  the  legal  title  stands  wiU  not  prevent  a  sub- 

Jik  R»  A. 


sequent  transfer  of  the  property  to  the  true  owner. 
Lillis  V.  Gallagher,  80  N.  J.  Eq.  98. 

The  holder  of  an  unrecorded  deed  will  be  post- 
poned  to  an  attaching  creditor  without  notice  of 
the  deed.  First  Nat.  Bank  of  Denver  v.  OampbeiU 
2  Colo.  App.  271. 

Under  the  Colorado  statutes,  the  holder  of  an  un- 
recorded deed  is  postponed  to  a  purchaser  at  a 
subsequent  sheriff's  sale  under  a  Judgment  against 
the  grantor.    McMurtrie  v.  RlddelJ,  0  Golo.  407. 

Notice  to  one  dealing  with  the  land. 

That  the  title  of  the  true  owner  is  not  on  reoorA 
is  immaterial,  if  the  person  dealing  with  the  prop- 
erty has  notice  of  it.  Gopeland  v.  Gopeland,  2a 
Me.  626. 

The  mere  fact  that  the  wife  has  permitted  the 
title  to  her  property  to  stand  in  the  name  of  her 
husband  for  two  years  will  not  estop  her  from 
asserting  her  claim  to  the  proceeds  of  its  sale  a» 
against  the  claim  of  one  who  purchased  knowing 
of  her  claim  to  damages  for  the  husband^  deceit  in 
making  the  sale.  Brown  v.  Wright  (Ark.)  21  L.  B. 
A.  467. 

If  land  is  conveyed  to  a  trustee  to  secure  the  pay* 
ment  of  a  debt  and  subsequently  a  third  person 
assumes  the  debt  and  takes  a  conveyance  from  the 
debtor  of  his  equity  of  redemption  which  he  sell» 
to  one  who  immediately  takes  possession,  and  sub- 
sequently the  trustee,  having  the  legal  title,  seDe 
the  property  at  auction  to  one  who  is  notified  of 
the  true  state  of  the  case,  the  owner  in  poaDonfloi^ 
will  not  be  estopped  from  asserting  his  rights  by 
the  fact  that  the  legal  title  was  in  the  trustee. 
BCayo  V.  Leggett,  96  N.  C.  287. 

If  the  true  owner  is  in  possession  of  the  land,  the 
fact  that  a  mortgage  is  given  by  the  one  in  wboee 
name  the  legal  title  stands  and  that  the  true  owner 
did  not  notify  the  mortgagee  of  his  claim,  will  not 
defeat  his  rights  as  against  the  mortgagee.  Jowers 
V.Phelps,  88  Ark.  466. 

^t  if  the  owner  in  possession  is  asked  in  recard 
to  his  rights  and  fails  to  disclose  them,  thereby 
permitting  a  purchase  to  be  made  ftrom  the  one 
holding  the  legal  titie,  he  will  not  be  permitted  to 
assert  his  rights.    Yates  v.  Hurd,  8  Oolo.  84& 

So  the  fact  that  the  real  owner  is  in  possession  of 
the  property  and  that  the  one  in  whose  name  the 
title  stands  gives  a  mortgage  on  the  property  with- 
out authority  will  not  defeat  the  titie  of  the  mort- 
gagee, if  the  real  owner,  by  silenoc  when  learning- 
of  the  mortgage,  misled  the  mortgagee  to  his  in- 
jury. Lathrop  v«  Groton  Sav.  Bank,  81  N.  J.  Bq» 
278.  B.  P.  T. 
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be  the  owner,  or  had  any  information  of  the 
litigation  between  him  and  the  Spring  Valley 
Waterworks,  or  of  what  was  done  by  him  or 
by  Patrick  during  that  litigation;  and  it 
cazmot,  therefore,  be  said  that  it  appeared  to 
the  trial  court  that  the^  In  any  way  relied 
thereon  in  giving  credit  to  John.  On  the 
contrary,  the  court  finds  that  the  plaintiffs 
believed  the  statements  of  John,  that  he  was 
the  owner  of  the  land,  and  knew  that  he  was 
in  ezclosive  possession  of  the  property,  ''and 
lelied  on  said  statements,  ana  were  wholly 
ignorant  of  the  fact  that  he  (John)  was  not 
the  eauitable  owner  thereof,  or  that  said 
Patrick  had  or  claimed  to  have  any  interest 
therein,  and  solely  by  reason  of  said  state- 
ments, apparent  ownership,  and  belief,  gave 
said  John  said  credit,  and  would  not  have 
uriven  him  credit  except  for  said  statement, 
belief,  and  apparent  ownership."  Neither 
do  the  facts  found  by  the  court  show  that 
Patrick  had  any  knowledge  that  John  was 
obtaining  credit  with  the  plaintiffs  upon  the 
faith  of  his  apparent  ownership  of  the  land. 
The  court  does  not  find  that  he  had  any  such 
knowledge,  and  its  finding  that  he  knew  of 
the  charge  to  him  of  certain  items  which 
should  have  been  charged  to  himself,  and 
the  subsequent  correction  of  the  mistake, 
cannot  be  construed  as  equivalent  to  a  knowl- 
edge that  tJiej  were  charged  to  John  upon 
any  faith  in  his  ownership  of  the  land.  We 
are  not  at  liberty  to  assume,  as  is  urged  on 
behalf  of  appellants,  that  because  of  the  re- 
lation between  Patrick  and  John,  and  of  the 
knowledge  which  Patrick  had  of  John^s  re- 


lation to  the  land,  and  his  knowledge  that 
he  was  dealing  with  the  plaintiffs,  he  must 
have  known  that  they  gave  him  tliis  credit 
upon  their  faith  in  his  apparent  ownership 
of  the  land.  The  findings  of  the  trial  court 
are  to  receive  such  a  construction  as  will 
uphold,  rather  than  defeat,  its  judgment 
thereon ;  and  whenever,  from  the  facts  lound 
by  it,  other  facts  may  be  inferred,  which 
will  support  the  Judgment,  such  inference 
will  be  deemed  to  have  been  made  by  the 
trial  court,  and  upon  an  appeal  from  that  • 
judgment  this  court  will  not  draw  from  those 
facts  any  inference  of  fact  contrary  to  that 
which  may  have  been  drawn  by  the  trial 
court  for  the  purpose  of  rendering  such  judg- 
ment. The  trial  court,  in  this  case,  had  be- 
fore it  the  opinion  of  this  court  on  the  former 
appeal,  and  must  be  deemed  to  have  made 
its  findings  of  fact  from  the  evidence  before 
it,  in  the  light  of  what  was  then  held  to  be 
essential  to  a  recovery  by  the  plaintiffs.  Its 
failure  to  find  from  the  evidence,  the  facts 
then  declared  essential  to  a  recovery,  as  well 
as  its  own  construction  of  the  findings,  which 
it  has  made  by  rendering  a  judgment  there- 
on in  favor  of  the  defendants,  must  be  re- 
§arded  as  its  own  conclusion  that  the  evi- 
ence  was  insufficient  to  justify  such  findings 
as,  under  the  former  opinion  of  this  court, 
would  authorize  a  decision  in  favor  of  the 
plaintiffs. 
T?ie  judgment  is  affirmed. 


J. 


We  concur:    Paterson,  J,;  Gajrovtte» 


MISSISSIPPI  SUPREME  COURT. 


LOUISVILLE,  NEW  ORLEANS  & 
TEXAS  R.  CO.,  Appt^ 

V. 

J.  F.  PATTERSON. 

\    (09  Miss.  42U 

A  railroad  padssenger  holdings  »  llrat- 
tieket  may   recover 


tpom  the  compaiiy  If  his  request  to  the  con* 
doctor  for  a  seat  In  a  flrst-elass  ooacb  is  met  by 
an  ezplosioD  of  profane  andoontemptuoos  wrath 
and  he  is  compelled  to  stand,  althon^ li  paasengeis 
In  the  oar  are  oooupyln^r  more  seats  than  they  are 
entitled  ta 

(October  Term,  1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Claiborne  Countj 


NoTB.— BiffM  of  pauenoer  to  a  uaJU 

The  riffht  of  a  paaaenger  to  a  seat  is  generally 
reooiirnized. 

The  contract  of  carriase  requires  the  fumistalng 
of  a  seat  in  the  usual  mode  of  conveyance,  and  a 
carrier  cannot  require  the  surrender  of  a  ticket 
upon  proif  er  of  transportation  alone,  but  it  must  in 
addition  proffer  a  seat.  St.  Louis,  I.  M.  ft  S.  B.  Go. 
▼.  Leifrh,  45  Ark.  968, 56  Am.  Bep.  658. 

In  Pullman  Palace  Gar  Co.  y.  Beed,  75  111.  U5,  20 
Am.  Bep.  S3S,  the  court  impliedly  recoffnized  the 
rififat  of  a  pasKnger  to  a  seat  by  stating  that  it  1b 
well-recognised  law  that  carriers  of  passengers 
may  lawfully  require  those  seeking  to  be  carried  to 
purchase  tickets  when  convenient  facilities  to  that 
end  are  afforded  by  the  carrier  to  exhibit  them  to 
persons  designated  by  the  carrier  for  that  purpose, 
and  surrender  them  after  securing  their  seats  in 
the  car  or  vehicle  used  for  transportation  when  re- 
quired by  the  person  in  immediate  charge  of  the 
transportation. 

And  in  Hardenbergh  v.  St.  Paul,  M.  ft  M.  B.  Oo.,  89 
If  inn.  8;  the  court  states  that  it  is  too  well  estab- 
Uabed  to  need  citation  of  authorities  that  a  railroad 
company  mnst  provide  those  whom  it  carries  with 
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the  usual,  reasonable  aocommodation  for  comfort 
in  traveling,  includlDg  seats. 

A  statute  requiring  a  railroad  company  to  fnr- 
nish  passengers  with  proper  accommodations  in- 
cludes seats,  and  a  failure  to  provide  seats  will 
prevent  the  company  from  taking  advantage  of  a 
rule  prohibiting  passengers  from  standing  on  the 
platform.    Willis  v.  Long  Island  B.  Go.  88  Barb.  889. 

But  in  Camden  ft  A.  B.  Go.  y.  Hoosey.  99  Pa.  488, 
44  Am.  Bep.  120,  It  was  held  to  be  such  contributory 
negligence  to  stand  on  the  platform  of  a  car  as  to 
preclude  a  recovery  for  injuries  received  in  b^g 
thrown  therefrom,  although  there  was  not  suffi- 
cient room  inside  to  obtain  a  seat.    ' 

A  passenger  who,  upon  entering  the  train  finds 
persons  standing  in  the  aisles  may  take  a  seat  in  a 
drawing-room  car  without  liability  to  ejectment 
by  the  persons  in  charge  of  it;  and  before  doing  so 
he  is  not  compelled  to  ask  the  conductor  for  aseat, 
although  some  of  the  seats  in  the  ordinary  coach 
are  occupied  by  baggage,  if  it  is  not  plainly  appar- 
ent that  the  seats  so  occupied  were  more  than 
sufficient  for  the  persons  standing.  Thorpe  v. 
New  York  Gen  t.  ft  H.  B.  B.  Go.  70  N.  T.  404, 88  A  nk 
Bep.  826. 


Mississippi  Sufrkhb  Coubt. 


Oct., 


tn  favor  of  plaintifF  in  no  action  brought  to  re- 
cover damages  for  alleged  breach  of  defend- 
ant's contract  to  provide  plaintifF  \vith  a  seat 
in  its  car,  and  to  treat  him  respectfully.  Af- 
firmed. 

Plaintiff,  a  white  man,  purchased  a  flrst- 
class  ticket  between  two  points  on  defendant's 
road.  He  went  into  a  coach  provided  for 
white  passengers  having  first-class  tickets.  He 
found  the  seats  occupied  with  baggage  and 
passengers,  some  of  whom  were  asleep  and 
occupying  more  room  than  they  were  entitled 
to.  The  conductor  informed  him  that  he 
could  not  get  a  seat  in  that  car.  He  went  into 
another  car  provided  for  colored  passengers,  in 
which  the  conductor  refused  to  permit  him  to 
remain.  He  then  went  into  the  smoker,  but 
being  uncomfortable  went  back  to  the  first- 
class  coach  and  insisted  that  the  conductor 
should  procure  for  him  a  seat.  The  conductor 
replied  in  an  angry  tone  and  with  profanity, 
that  he  could  get  no  seat  there.  Plaintiff  left 
the  train  at  the  first  stopping  place  and  brought 


this  suit  for  damages.  He  recovered  in  the 
justice's  court.  Defendant  appealed  to  the 
circuit,  where  plaintiff  recovered  a  verdict 
and  Judgment  for  $75,  whereupon  defendant 
again  appealed. 

Messrs,  Mayes  &  Harris  for  appellant. 

Mr,  T.  Dabney  Marshall,  with  Mr,  C. 
A.  French*  for  appellee: 

Passengers  are  entitled  to  equal  accomoda- 
tions who  hold  the  same  class  of  tickets. 

See  Acts  1888,  §  8,  p.  46. 

A  carrier  is  bound  to  use  the  utmost  care  in 
providing  safe  and  sufficient  vehicles  and 
means  of  transportation  of  passengers,  and  in 
their  management. 

Lawson,  Car.  p.  16,  g  16. 

Every  person  who  has  been  injured  by  the 
negli^nt  performance  of  the  work  of  carrying 
is  entitled  to  an  action  against  the  carrier. 

Addison,  Torts,  §  1288.  p.  1008. 

Riding  on  a  car  platform  against  the  rule  of 
the  company,  and  without  reasonable  excuse, 
has  been  held  negligence  per  h.    But  not  where 


The  rule  setting  apart  a  particular  car  for  ladies 
and  their  escorts  cannot  he  enforced  against  per- 
sons wbo  are  not  provided  with  seats  in  other  cars 
but.  In  such  cases  In  the  selection  of  the  persons  to 
cro  into  the  ladies^  car,  the  object  of  the  regulations 
may  be  regarded  and  observed,  and  the  offlciu  Is  may 
select  those  to  be  admitted  into  that  car.  Bass  v. 
ChicafTO  &  N.  W.  U.  Co.  86  Wis.  450, 17  Am.  Rep.  485. 

And  that  decision  was  recofrnizcd  in  Bass  v.  Chi- 
cago &  K.  W.  B.  Oo^  89  Wis.  636,  iSi  Wis.  654,  Zi  Am. 
Rep.  437. 

Ic  seems  that  In  some  instances  the  tickets  them- 
selves call  for  seats,  as  in  Dietrich  v.  Pennsylvania 
R.  Co.,  71  Pa.  482, 10  Am.  Rep.  711.  where  it  is  stated 
that  a  ticket  reudinff  **8rood  for  one  seat"  meant  a 
seat  on  the  train  which  the  passenger  tlrst  entered 
to  be  carried. 

A  distinction  seems  to  be  made  between  loniih 
distance  carrieTs  and  those  where  only  short  trips 
are  to  be  made,  under  circumstances  where  some 
of  the  passensrers  may  prefer  to  stand. 

Thus  in  a  case  where  a  woman  sixty-seven  years 
old  was  compelled  to  stand  in  a  f err.v  boat  crossinir 
between  Camden  and  Philadelphia  and  was  thrown 
down  and  Injured  by  reason  of  tbe  t)oat  striking 
an  obstacle,  an  effort  was  made  to  hold  the  ferry 
boat  responsible  for  failure  to  provide  her  a  seat, 
and  the  court  stated  that  it  did  not  appear  that  a 
leas  number  of  seats  was  provided  than  was  cus- 
tomary and  sufficient  for  those  wbo  ordinarily  pre- 
ferred to  be  seated  while  crossing  that  ferry,  and 
that  no  circumstances  were  disclosed  that  would 
have  Justified  a  finding  that  a  proper  degree  of 
care  required  the  company  to  provide  seats  suffi- 
cient for  the  accommodation  of  all  the  passengers 
that  its  boat  could  safely  carry,  or  of  such  number 
of  passengers  as  ordinarily  traveled  in  it.  Burton 
V.  West  Jersey  Perry  Co.  114  U.  B.  474. 29  L.  ed.  216. 

The  duty  to  provide  for  the  comfort  of  passen- 
gers is  so  strongly  recognized  that  in  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  V.  Hinds,  68  Pa.  512, 91  Am.  Dec 
224,  it  is  stated  that  to  allow  undue  numbers  to 
enter  a  car  is  a  great  wrong. 

While  in  Gordon  v.  Manchester  k  L.  R.  Co.,  52  N. 
B.  602. 18  Am.  Rep.  97,  It  appeared  that  a  train  ran 
past  a  station  without  making  tbe  scheduled  stop. 
Id  a  suit  by  a  passenger,  holding  a  ticket,  for  dam- 
ages, the  court  excused  the  company  upon  the 
ground  that  there  had  been  such  a  lai^  number 
of  persons  to  take  passage  on  the  train  at  prior 
stations  that  they,  together  with  those  waiting  at 
the  station  where  plaintiff  wished  to  take  passage, 
would  have  dangerously  overloaded  the  train. 

It  is  not  the  duty  of  the  passenger  to  furnish  a 
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seat  for  himself,  but  the  duty  devolves  upon  the 
carrier.    Willis  v.  Long  Island  R.  Co.  84  N.  T.  670. 

And  attempting  to  pass  from  one  car  Into  an- 
other while  the  train  is  in  motion  under  the  in- 
structions of  the  conductor,  who  is  attempting  to 
provide  a  seat,  will  not  prevent  a  passenger  from 
recovering  damages  for  injuries  received  by  being 
Jostled  by  a  brakeman  on  the  platform.  LouisWlle 
ft  N.  R.  Co.  V.  Kelly,  92  Ind.  871, 47  Am.  Rep.  149. 
And  a  similar  decision  was  made  in  Moincyze  ▼• 
New  York  Cent.  R.  Co.  87  N.  Y.  294. 

But  a  passenger  who  goes  from  one  car  to  an- 
other of  a  moving  train  to  find  a  seat  does  not, 
while  upon  the  platform,  take  the  risk  of  ooUisioii 
with  another  train.  Dewlre  v.  Boston  ft  M.  B.  Oow 
2  L.  R.  A  166, 148  Mass.  843. 

BioMM  of  possenner  irTksn  seat  is  rvf icssd. 

A  person  cannot  demand  free  transportatioo  be- 
cause he  is  compelled  to  stand,  but  If  he  boards  the 
train  knowing  that  it  is  overcrowded,  he  may  be 
compelled  to  pay  his  fare  or  to  leave.  Memphis  * 
a  R.  Co.  V.  Benson,  86  Tenn.  687. 

A  person  who,  on  failure  to  obtain  a  seat,  refuses 
to  pay  tare  and  is  told  to  leave  the  train  at  tbe  next 
stopping  place  but  who  tbere  secures  a  seat  cannot, 
while  recognizing  the  original  contract  of  trans- 
portation, refuse  fare  for  the  distance  he  wascook- 
pelled  to  ride  without  a  seat,  although  it  may  t>e 
possible  for  him  to  abandon  that  contract  and  rely 
on  a  contract  of  carriage  from  the  point  where  the 
seat  was  secured.  Davis  v.' Kansas .(/Ity,  St.  J.  ft  C 
B.  R.  Co.  68  Mo. 317, 14  Am.  Rep.  457. 

A  passenger  wbo,  upon  finding  the  seats  all  ooca- 
pled,  refuses  to  surrender  his  ticket  or  pay  fare 
without  being  fumisbed  a  seat  and  abuses  the 
conductor  tn  a  violent  manner  and  with  profane 
language  may  lawfully  be  ejected  from  the  oar. 
Pittsburgh,  a  ft  St.  L.  R.  Co.  V.  Van  Houtan,  4fl 
Ind.  90. 

A  passenger  to  whom  a  carrier  refused  to  fur- 
nish a  seat  may  leave  the  train  and  sue  for  breach 
of  the  carriage  contract,  but  he  cannot  Insist  on 
remaining  In  the  train  without  delivery  of  his 
.ticket,  and  if  he  attempts  to  do  so  the  company 
may  lawfully  eject  him  therefrom.  St.  Louis,  L  M. 
ft  8.  R.  Co.  V.  Leigh,  45  Ark.  868,  66  Am.  Rep.  668. 

But  refusal  to  pay  fare  until  a  seat  is  provided 
does  not  entitle  the  company  to  treat  the  one  mak- 
ing such  refusal  as  a  trespasser  who  can  be  ejected 
from  tbe  train  at  any  place,  but  a  reasonable  op- 
portunity must  be  given  him  to  leave  in  a  suitable 
and  reasonable  place.  Hardenbeiigh  v.  St.  Paul, 
M.  ft  M.  B.  Go.  89  Minn.  8.  H.  P.  F. 
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the  car  is  so  crowded  and  there  is  not  room  to 
be  bad  within. 

WhitUker's  Smith,  Neg.  p.  43;  W%U$  v. 
I^nn  &i  B.  R.  Co.  129  Maes.  851. 

Appellee  was  not  guilty  of  nesrligence  in  this 
instance,  for  the  conductor  would  not  provide 
him  with  a  seat  in  the  first  cIhss  car. 

A  failure  to  perform  a  statutory  duty  is 
necrUf^ence  per  se. 

VVhittaker's  Smith,  Neg.  p.  44. 

A  carrier  of  passengers  must  provide  cars  or 
▼efaides  sufficient  bs  to  strength  and  other 
requisites  for  their  safe  conveyance,  and  he  is 
liable  for  the  slightest  negligence  or  fault  in 
Ibat  regard. 

Fenvsyltania  Co.  v.  Roy,  103  U.  8.  451,  26 
L.  ed.  141. 

A  passenger  in  a  railway  train  is  entitled  to 
tbe  ordiDary  comforts  of  a  seat  therein,  and  is 
not  bound  to  pay  fare,  or  surrender  his  ticket, 
if  be  has  one,  until  a  seat  be  furnished  to  him. 

2  Rorer,  Railroads,  p.  968;  lUinoU  Cent,  R. 
Co.  V.  AUe,  59  ill.  181 ;  Datis  v.  Kanm%  City, 
St.  J.  <fe  C.  B.  R.  Co,  58  Mo.  817. 14  Am.  Rep. 
457;  M$mphii  d  C,  B,  Co.  v.  Benson,  85  Tenn. 
627. 

If  he  would  claim  damages  for  not  being 
carried  according  to  contract,  which  is  im- 
plied bv  the  ticket,  he  should  leave  tbe  train 
at  the  &^t  suitable  opportunity. 

DatU  V.  Kansas  City,  8t.  J.  db  V.  B.  R.  Co. 
9upra;  St,  Louis,  I.  M.  db  S.  R.  Co.  v.  Leigh, 
45  Ark.  36S,  55  Am.  Rep.  558;  Memphis  A  C. 
R.  Co,  V.  Benson,  supra;  Barden  v.  Boston,  C. 
dk  F.  R.  Co.  131  Mass.  426;  Bishop,  Noncont. 
L..  §  1091. 

This  is  just  what  appellee  did. 

A  railroad  company  is  bound  to  furnish  its 
passensrers  reasonable  and  proper  accomoda- 
tions for  traveling,  and  if  it  has  an  insufficient 
number  of  cars  so  that  passengers  are  com- 
pelled to  ride  on  the  platform  it  is  liable  for 
iniuries  received  by  them  while  riding  there. 

Field.  Priv.  Corp.  §  544;  Willis  v.  Long 
IdandR.  Co.  34  N.  Y.  670. 

The  carrier  must  provide  every  passenger 
with  a  seat. 


Lawson,  Rights,  Rem.  &,  Pr.  §  1890;  Ban 
V.  Chicago  dbN.  W.  R.  Co.  86  Wis.  450, 17  Am. 
Rep.  495,  89  Wis.  686,  42  Wis.  654.  24  Am. 
Rep.  487;  Willis  v.  Long  Island  R,  Co.  83 
Barb.  899,  84  N.  Y.  670:  Hardenhergh  v.  8i. 
Paul,  M.  dbM.  B.  Co.  89  Minn.  8. 

The  passenger  is  not  bound  to  find  himself  a 
sear.  This  is  the  carrier's  duty.  He  has  no 
right  to  have  him  stand  in  the  aisle  of  the  car. 

Willis  V.  Long  Island B.  Co.  supra;  Lawson, 
Rights,  Rem.  &  Pr.  ^  1890. 

If  he  rides  on  a  train,  and  refuses  to  pay  liis 
fare  or  surrender  his  ticket,  for  want  of  a  seat, 
and  is  ejected,  he  may  not  recover  for  the 
ejection  but  only  for  the  breach  of  contract  to 
furnish  a  seat 

6t.  Louis,  I.M.  dbS.  R.  Co.  v.  Leigh,  45  Ark. 
868,  55  Am.  Rep.  558;  Lawson,  Rights,  Rem. 
&  Pr.  §  1890. 

Appellee  had  no  right  whatever  to  remove 
valises  in  order  to  provide  himself  with  a  seat. 

Lawson,  Rights,  Rem.  &  Pr.  §  lh«90;  TJiorpe 
V.  Neu  York  Cent.  <fc  B.  B.  B.  Co.  76  N.  Y.  402, 
82  Am.  Rep.  825. 

Wooda*  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  paid  for  a  seat  in  a  first-class 
coach,  and  was  entitled,  as  matter  of  right, 
to  have  the  servants  of  the  railway  company 
who  were  in  charge  of  the  train  furnish  him 
such  scat,  unless  a  sudden  and  unusual  influx 
of  passengers  rendered  this  impracticable.  It 
is  perfectly  clear  from  all  tne  evidence  in 
this  case  that  the  conductor  in  charge  of  the 
train  could  and  should  have  made  provision 
for  seating  the  appellee.  It  is  equally  cer- 
tain  that  a  proper  application  of  the  appellee 
to  that  effect  provoked  not  only  a  refusal  from 
the  conductor,  but  subjected  the  audacious 
passenger  to  an  explosion  of  profane  and 
contemptuous  wrath  from  that  official.  That 
a  jury  awarded  the  trivial  sum  complained 
of  is  proof  positive  that  no  undue  prejudice 
existed  against  the  corporation.  Let  the  com* 
pany  thank  Gkxl,  and  take  courage. 

Affirmed. 


NEW  JERSEY  SUPREME  COURT. 


Silas  MATTHEWS 

9. 

DELAWARE,  LACKAWANNA  &  WEST- 
ERN  R.   CO.  et  al. 


i. 


.N.  J.... 


..) 


*!•   One  ix^nred  Ixy  a  colllfllon  between 
»  locomotive  of  a  railroad  compan  j" 

and  a  ear  do  which  he  was  a  passenRer)  of  a 
street-railway  oompany  may  maintaio  a  Joint  ac- 
tion against  both  companies  If  tbe  collision  was 
produced  by  the  neglect  of  the  railroad  compaoy 
to  give  notice  of  the  approach  of  the  locomotive, 
concarrtng  with  tbe  neglect  of  the  railway  oom- 
.  pany  to  obserye  proper  oaie  In  crossing  the  rail- 
road track. 

8.   AltiiOQifh  rach  duties  are  diTerse» 

•Headnotcs  by  Magxb,  J. 

Nora— Tbe  opinion  in  the  above  case,  although 

brief,  very  clearly  presents  the  law  on  the  question 

of  joint  liability  for  iojuries  received  in  a  railroad 
ooDision. 
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and  the  neglect  to  perform  each  Is  separate  and 
disconnected,  yet.  as  the  wrongdoing  of  one  com* 
pany  unites  witb  that'of  tbe  other  in  cauatng  in- 
Jury,  the  tort  is  Joint,  and  one  or  both  tort* 
feasors  may  be  sued. 

8*  If  the  Jnry  nei^ative  the  ne^Uf^ence 

charged  against  one  of  such  tortfeasors,  a  ver* 
diet  against  the  other  is  not  objectionable. 

(November  10,  1803.) 

CASE  CERTIFIED  by  tbe  arcnit  Court 
for  Essex  County  for  the  advisory  opinion 
of  the  Supreme  Court  after  the  fijanting  of 
orders,  upon  plaintiff  to  show  cause  why  a 
verdict  against  the  defendant  railroad  com- 
pany should  not  be  set  aside  and  a  new  trial 
granted ,  and  upon  defendant  tbe  Newark  Paa- 
eenger  Railway  Company  to  show  cause  why 
a  verdict  in  its  favor  should  not  be  set  aside 
and  a  new  trial  granted,  in  an  action  brought 
to  recover  damages  for  personal  Injuries  a^ 
leged  to  have  resulted  from  tbe  Joint  negligence 


Nbw  Jbbmy  Suprbmb  Ooubt. 


Not., 


Kit  ibe  two  defendants.    DUeharge  of  both  rules 
adfdted, 

Statement  bv  Maiji^e,  J. : 

Matthews,  the  plaintiff,  brouprht  an  action 
of  tort  in  the  Essex  circuit  against  the  defend- 
ants to  recover  damages  for  an  injury  re- 
ceived in  a  collision  between  a  locomotive 
of  the  railroad  company  and  a  car  (in  which 
lie  was  a  passenger)  of  the  railway  company. 
There  was  a  verdict  in  favor  of  the  railway 
company  and  against  the  railroad  company. 
The  railroad  company  obtained  a  rule  to  show 
cause  wh^  the  verdict  against  it  should  not 
be  set  aside.  Plaintiff  obtained  a  rule  to 
show  cause  why  the  verdict  in  favor  of  the 
railway  company  diould  not  be  set  aside. 
The  rules  were  consolidated  and  certified  to 
this  court  for  its  advisory  opinion. 

Mr,  R.  Wayne  Parker  for  plaintiff. 

Mr,  Flavel  McGee  for  defendant  Del- 
aware, L.  A  W.  R.  Co. 

Mr,  Samuel  Kaliseh  for  defendant 
Newark  Pass.  Ry.  Co. 

Ma^e»  </.,  delivered  the  opinion  of  the 
court: 

Counsel  for  the  railroad  company  first  ur^es 
that  the  verdict  finding  it  to  have  been  neg- 
ligent was  not  supported  bv  evidence,  or  was 
contrary  to  the  weight  ot  evidence.  It  is 
unnecessary  to  review  in  detail  the  case. 
The  discussion  of  counsel  was  thorough 
and  exhaustive,  and  much  consideration  has 
been  given  to  tlie  evidence.  The  conclusion 
reached  is  that  there  was  evidence  of  the  neg- 
lect of  the  railroad  company  to  give  due 
notice  of  the  approach  of  its  train  sufficient 
to  go  to  the  jury,  and,  although  there  was 
much  opposing  evidence,  it  did  not  so  pre- 
ponderate as  to  require  or  justify  a  new  trial 
on  this  ground. 

It  is  next  claimed  that  the  verdict  awarded 
excessive  damages.  The  amount  awarded 
was  large,  but,  considering  the  proofs  of  in- 
jury, it  was  not  so  large  as  to  indicate  mis- 
take or  misconduct  on  the  part  of  the  jury. 
The  verdict  ought  not  to  be  disturb^  on 
that  ground. 

It  IS  lastly  contended  in  behalf  of  the  rail- 
road company  that  the  verdict  against  it 
should  be  set  aside,  because  there  was  no 
proof  of  joint  negligence  on  the  part  of  the 
two  defendants.  The  claim  is,  as  I  under- 
stand from  the  argument,  that  these  defend- 
ants cannot  be  jointly  sued  for  an  injury 
occasioned  by  such  a  collision,  unless  the 
neglect  which  caused  the  collision  was  of  a 
joint  duty  owed  by  both  defendants,  and 
that,  on  failure  of  proof  of  a  joint  duty  and 

Joint  neglect,  neither  defendant  can  be  held, 
f  this  contention  is  sound,  it  is  obvious  that 
the  declaration  was  demurrable,  for  it 
charged  that  the  railroad  company  owed  to 
plaintiff  a  duty  to  give  notice  of  the  passage 
of  its  trains  across  the  tracks  of  the  railway 
rompany,  and  that  the  railway  company  owed 
to  him  a  duty  to  take  precautions  in  carrying 
him  across  the  tracks' of  the  railroad  com* 
panv,  and  it  averred  that  each  company  had 
neglected  to  perform^the  several  duties  thus 
charged,  and  that  thereby  the  collision  which 
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injured  plaintiff  occurred.  But  the  conten- 
tion is  wholly  inadmissible,  and  the  decla- 
ration would  plainly  have  been  good  on  de- 
murrer. The  error  arises  out  of  a  misconcep- 
tion as  to  the  nature  of  a  joint  tort.  If  two 
or  more  persons  owe  to  another  the  same  duty, 
and  bv  their  common  neglect  of  that  duty 
he  is  injured,  doubtless  the  tort  it  joint,  and 
upon  well -settled  principles  each,  any,  or  all 
of  the  tortfeasors  may  be  held.  But  when 
each  of  two  or  more  persons  owe  to  another 
a  separate  duty,  which  each  wrongfully  neg- 
lects to  perform,  then,  although  the  duties 
were  diverse  and  disconnected,  and  the  neg- 
ligence of  each  was  without  concert,  if  such 
several  neglects  concurred  and  united  to- 
l^ether  in  causing  injury,  the  tort  is  equally 
loint,  and  the  tortfeasors  are  subject  to  a  like 
liability.  This  doctrine  was  announced  in 
this  court  by  the  chief  justice  in  Newman  ▼. 
Fowler,  87  N.  J.  L.  89.  The  like  doctrine 
was  applied  by  the  court  of  appeals  in  New 
York  to  a  case  identical  with  that  under  con- 
sideration. CoUgrove  v.  New  York  A  N,  H, 
R,  Co,  20  N.  T.  492.  That  case  has  been 
mentioned  with  approval  in  Barrett  v.  Third 
Ave,  B,  Co,  45  N.  Y.  628 ;  Slater  v.  Mer- 
eereau,  64  N.  Y.  188 ;  Arctic  F.  Itu.  Go.  ▼. 
Avstin,  69  N.  Y.  470,  80  Am.  Hep.  221.  Bee 
also  Cooper  v.  Baetern  Transp.  Oo.  75  N.  Y. 
116.  The  same  view  is  taken  in  other  courts. 
Wabash,  St.  L,  A  P,  B,  Co,  v.  ShackUt,  105 
111.  864,  44  Am.  Kep.  791 ;  Union  TransU 
Co,  V.  Sliaeklet,  119  ill.  282;  OarterviUe  ▼. 
Cook,  129  111.  152,  4  L.  R.  A.  721 ;  Cuddy  ▼. 
Horn,  46  Mich.  696,  41  Am.  Rep.  178.  I 
have  not  discovered  any  dissent  from  this 
doctrine,  except  in  Pennsylvania,  the  courts 
of  which  state,  while  admitting  the  general 
rule,  make  an  exception  of  cases  where  the 
injured  party  was  the  passenger  of  a  carrier 
whose  negligence  concurred  with  the  neg- 
ligence of  another  in  producing  the  injury. 
The  reason  of  this  exception,  however,  is 
that  those  courts  adhere  to  the  doctrine  of 
Thorogood  v.  Bryan,  8  C.  B.  115,  which  has 
always  been  repudiated  in  New  Jersey,  and 
is  now  expressly  overruled  in  England.  TJie 
Bemina,  L.  R.  12Prob.  Div.  58,  18  App.  Cas, 
1.  The  Pennsylvania  cases  are  Loekhart  v. 
LicfiteniJuiler,  46  Pa.  151 ;  Carlide  v.  Brisbane^ 
118  Pa.  544,  57  Am.  Rep.  483 ;  Dean  v.  Penn- 
sylvania B,  Co,  129  Pa.  520.  6  L.  R.  A.  148 ; 
Klauder  v.  McOrath,  85  Pa.  128,  78  Am.  Dec. 
829 ;  North  Pennsylvania  Co,  v.  Mahoney,  57 
Pa.  187. 

The  declaration  therefore  set  out  a  good 
cause  of  action  against  two  joint  tortfeasors, 
and  there  can  be  no  doubt  that  in  such  an 
action  one  defendant  may  be  held  liable  alone 
if  the  proof  justify  it.  The  verdict  against 
the  railroad  company  i^ould  not  be  dis- 
turbed. 

The  verdict  in  favor  of  the  railway  com- 
pany is  also  questioned  by  the  plaintiff. 

There  was  strong  evidence  of  its  negligence 
tending  to  produce  plaintiff's  injury,  but  it 
was  encountered  by  contradictory  evidence. 
The  question  was  fairly  submitted  to  the 
jury,  and  no  sufficient  reason  to  disturb  their 
verdict  appears. 

Let  the  Cfircuit  Court  be  advised  to  discharff$ 
both  rules. 
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HooTBB  y.  Pknmbtlyania  R.  C<k 


PENNSYLVANIA  SUPREME  COURT, 


A.  M.  HOOVER  it  ok 
▼. 

PENNSYLVANIA  R.  CO.,  Appi. 

!.•  GivliiKf  tower  rates  t&r  traiwporta- 
tion  of  eoal  to  a  maaiifketiiriiif^  eom^ 
paay  than  to  a  ooal  dealer  la  not  undue  or  un- 
reaaonable  discrimination.  In  violation  of  Cionst. 
1B74, 1  a.  of  the  Act  of  1888,  which  further  apedfles 
that  the  equality  of  rates  required  shall  be  for  **a 
Jlkeserrloe  flrom  the  same  place,  upon  like  con- 
-dJtlons  and  under  elmlliir  circumstances,**  where 
the  manufaoturiniT  companj  consumes  the  coal 
in  creattnff  products  which  furnish  a  large 
-Amount  of  additional  transportation  to  the  car- 
rier,—and  especially  where  the  carrier  was 
bound  to  give  such  company  the  lower  rate  by  a 
contract  made  yean  before  the  ooal  dealer  be- 
gan  business. 

S.  It  is  a  matter  of  pnblie  history  that 
along  the  vaJlejrs  of  the  Iiehlf^h  and 
Sehnjrlkill  rivers  there  are  grem,t  num- 
bers of  blast  ftimaces*  rolling  mills,  rail 
mills,  f ounderles,  machine  shops,  and  numerous 
other  manufacturing  establishments  which  con- 
Bume  enormous  quantities  of  the  coal  output  of 
the  state, and  at  the  same  time  immensely  large 
Industry  in  buying  and  selling  coal  for  domestic 
consumption  Is  prosecuted  in  every  viUage,  town, 
and  city  in  this  region. 

3.  A  mannfactorlng  company  violates 
Its  right  to  aeoept  lower  rates  for  the 
transportation  oteoBl  than  are  ariven  to  a 
coal  dealer  if  It  sells  ooaUeren  to  its  own  em- 
ployes; and  the  carrier  on  notice  of  such  sales 
must  charge  such  company  the  same  rates  that 
are  charged  to  coal  dealers. 

-4.  Notice  by  a  carrier  of  special  rates 
to  other  shippers  entitled  thereto  by  differ- 
ence of  conditions  need  not  be  given  to  regular 
shlnpers  in  order  to  protect  the  carrier  from  the 
charge  of  unreasonable  dIscrtminatlOD. 

4S«  The  amount  of  Iqjnry  snlTered  by  a 
shipper  on  account  of  lower  rates  giv- 
en to  another  shipper  for  which  he  may  re- 
cover from  the  carrier,  under  the  Act  of  1888, 
cannot  be  taken  without  proof  to  be  the  differ- 
ence tn  the  rates  charged. 

amy  19, 1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Hunting- 
ton County  in  favor  of  plaintifFs  in  an  action 
brought  to  recover  the  statutory  damages  for 
alleged  diflcrlmination  against  plaintiffs  in 
freight  rates.    B&vened. 

In  1881  defendant  contracted  with  the  Belle- 
fonte  Iron  A  Nail  Company  to  haul  coal  under 
•certain  oonditions  from  the  Snow  Bhoe  district 
to  its  workB  for  80  cents  per  ton.  The  agree- 
ment was  that  the  coal  was  to  be  billed  at  the 
osual  public  rate  of  60  cents  per  ton,  and  a 
«ebate  of  20  cents  per  ton  would  be  paid  by 


the  railroad  company  to  the  nail  company.  In 
1889  plaintiffs  became  retail  coal  deafen  in 
Bellefonte,  and  having  been  charged  the  regu- 
lar tariff  rates  on  their  coal,  without  the  rebate, 
and  having  learned  of  the  contract  between 
the  railroad  company  and  the  coal  company, 
brought  this  suit  under  the  Act  of  June  4, 19&. 
I>efendant8  presented  points  which,  together 
with  their  answers,  were  as  follows: 

1.  The  agreement  to  charge  a  uniform  rate 
to  the  Bellefonte  nail  works,  made  in  1881, 
was  binding  on  the  defendant;  and  its  per- 
formance was  not  an  undue  and  unjust  dis- 
crimination against  the  plain tilfs.  Amtoer: 
So  far  as  to  the  contract  being  binding  on  the 
defendant  in  1889  and  up  to  1891,  we  are  not 
prepared  to  affirm  the  point.  This  action  is 
not  brought  to  enforce  that  contract.  The 
question  of  the  contract  is,  therefore,  imma- 
terial and  irrelevant.  We  cannot  say,  as  mat- 
ter of  law,  that  the  contract  was  binding 
upon  the  companv.  Its  terms  seem  to  be  in- 
definite, and  whether  they  could  or  could  not 
have  retreated  from  it  is  a  question  liiat  is  not 
important  here;  and  if  it  be,  we  cannot  say  it 
was  binding  upon  them.  But  whether  or  not 
the  performance  of  that  contract  resulted  in 
undue  and  unjust  discrimination  against  these 
plaintiffs  is  a  question  we  submit  to  you  in  our 
general  charge.  If  it  operated  in  a  certain 
manner  it  would  be  undue  and  unjust,  and  if 
it  did  not  operate  in  that  manner  it  would  not 
be  undue  and  unjust.  For  further  answer  we 
refer  to  our  general  charge  as  to  the  fact  of 
discrimination. 

2.  The  defendant  has  made  no  undue  charge 
or  unjust  discrimination  against  the  plaintiffs 
if  they  were  charged  the  same  as  other  buyers 
and  sellers  of  coal.  Answer:  This  point  we 
cannot  affirm.  The  fact  involved  in  the  point 
will  be  for  the  determination  of  the  jury. 

8.  A  lower  charge  to  a  manufacturer  of 
nails  is  not  an  unjust  discrimination  to  a  buyer 
and  seller  of  coal  only.  Answer:  We  cannot 
affirm  that  as  a  principle  of  law.  It  may  be 
or  may  not  be,  according  to  the  circumstances 
of  the  case;  but  whether,  in  this  case,  it  re- 
sulted in  an  undue  and  unjust  discrimination 
must  be  determined  by  you  under  the  evidence. 

4.  As  there  was  no  undue  discrimination  in 
furnishing  facilities  for  transportation,  treble 
damages  cannot  be  recovered  in  this  case;  and 
the  verdict  must  be  for  the  defendant.  Re- 
fused. 

5.  Under  all  the  evidence  in  the  case  the 
verdict  must  be  for  the  defendant.  Anstoer: 
We  refuse  this  point  because,  as  the  case  is 
presented  bv  the  plain  tiffs,  we  submit  the  ques- 
tion of  undue  and  unjust  discrimination  to 
you. 

A  verdict  was  returned  in  favor  of  plaintiffs 
and  defendants  appealed,  assigning  for  error 
the  answers  to  the  above  instructions,  and  also 
that  the  judgment  was  unlawful  as  conflicting 


KOTB.— An  exceedingly  interesting  and  valuable 
discussion  of  the  right  of  a  carrier  to  discriminate 
in  rates  between  classes  of  patrons  on  account  of 
otiier  advantages  to  the  carrier  in  building  up  one 
elaas  of  business  along  its  Une  is  presented  in  the 
«bove  case  which  is  clearly  the  most  important  if 
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not  the  first  on  the  precise  question  involved. 
For  a  note  on  the  question  of  a  carrler*s  common- 
law  right  to  discriminate,  see  Louisville,  B.  ft  St. 
L.  Oonsol.  B.  Co.  v.  Wilson  (Ind.)  18  L.  R.  A.  106; 
also  the  case  of  Cowden  v.  Pacific  Ooast  8. 8.  Oo. 
(OBL)18L.R.A.2Si. 


See  also  27  L.  R.  A.  622;  41  L.  R.   A.  246. 


Pbnnbylyakia  Sufrumb  Co€rt. 


July, 


with  the  CoDStitution,  art.  8,  §  7,  which  for- 
bids any  special  law  regulatiog  labor,  trade, 
xniniDg,  or  maDufacturing. 

Messrs,  David  W.  Sellers  and  W.  Bi  J. 
D*  Dorris,  for  appellant: 

The  agreement  to  charge  a  UDiform  rate  to 
the  BellefoDte  nail  works,  made  in  1881,  was 
binding  on  defendant;  and  its  performance 
was  not  an  undue  and  unjust  discrimination 
against  plaintiffs. 

Caxe  V.  Lehigh  Valley  B.  Co,  8  Inters.  Com. 
Rep.  460;  Interstate  Commerce  Commission  y, 
Baltimore  A  0,  B,  Co,  145  U.  S.  275,  86  L. 
ed.  708,  4  Inters.  Com.  Rep.  92;  Hersh  v. 
Northern  Cent,  R.  Co,  74  Pa.  182;  Munhall  T. 
Pennsylvania  B.  Co,  92  Pa.  150;  Borda  ▼. 
Philadeiphia  db  R.  B.  Co,  141  Pa.  484. 

A  railroad  company  may  increase  its  busi- 
ness by  special  rates  to  shippers. 

BaaendaU  v.  Great  Western  B.  Co.  5  C.  B. 
N,  8.  336;  Nicholson  v.  Great  Western  B,  Co, 
6  C.  B.  N.  8.  866;  FiUKburg  B.  Co,  v.  Gage, 
12  Gray,  898;  Messenger  v.  Pennsylvania  B, 
Co.  86  N.  J.  L.  408,  18  Am.  Rep.  457. 

As  there  was  no  undue  discrimination  in 
fuinishing  facilities  for  transportation,  treble 
damages  cannot  be  recovered  in  this  case;  and 
the  verdict  must  be  for  defendant. 

Wigton  v.  Pennsylvania  B.  Co,  25  W.  N.  C. 
867. 

*  The  Act  of  1888  is  special  with  regard  to 
the  trade  of  a  common  carrier  considered  as  a 
division  of  labor  or  a  pursuit,  or  relatively  to 
the  railroad  as  a  special  method  of  domestic 
transportation.  For  centuries  the  pursuit  of  a 
common  carrier  has  been  private  like  that  of 
an  innkeeper.  Each  owes  duties  to  the  pub- 
lic, but  this  does  not  make  the  pursuit 
public. 

Tmlfth  Street  Market  Co.  v.  Philadelphia 
d  B.  Terminal  B.  Co.  142  Pa.  581. 

Mr.  Qeorge  B.  Orlady«  for  appellees: 

When  a  contract  of  this  character  is  made 
and  plead  as  a  protection,  the  railroad  com- 
pany is  bound  to  know  who  the  other  party  to 
the  contract  is.  and  what  the  effect  of  enforc- 
ing it  would  be;  their  duty  to  the  public  as  a 
common  carrier  is  not  discharged  by  simply 
calling  a  selected  friend,  a  manufacturer  of 
nails,  an  iron  and  nail  company,  or  a  corpo- 
ration; they  must  go  farther  and  allow  all  of 
the  class,  to  which  the  other  party  in  fact  be- 
longs, to  have  the  benefit  of  the  same  favors. 
It  must  be  public  and  not  secret;  and  as  in 
this  case,  must  not  be  made  with  one  who 
buys  and  sells  anthracite  Hnd  bituminous  coal 
in  the  open  markets  to  all  comers,  in  addition 
to  making  muck  bar  and  nails,  and  by  reason 
of  secret  rebates  is  enabled  to  undersell  busi- 
ness rivals  in  the  coal  trade. 

The  contract  between  a  railroad  company 
and  a  shipper  that  the  latter  shall  pay  the 
regular  established  rates  of  freight  the  same  as 
all  other  shippers,  and  that  the  company  shall 
pay  back  to  him  by  way  of  rebate  a  certain 
proportion  of  freight  so  charged  and  paid, 
whereby  a  less  rate  of  freight  is  paid  than  by 
the  public  generally,  is  void  and  against  pub- 
lic policy. 

Indianapolis,  D.  d  8,  B,  Co,  v.  Erwin,  118 
III.  250,  27  Am.  &  Eng.  R.  R.  Cas.  8;  Biee  v. 
AUhison,  T,  d  8.  F,  B  Co.  Z  Inters.  Com. 
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Rep.  268;  New  England  Exp.  Co,  y.  Main§ 
Cent.  B,  Co,  57  Me.  188,  2  Am.  Rep.  31; 
Hutchinson,  Carr.  §  297. 

The  contention  that  the  company  can  desig- 
nate a  favored  shipper  by  a  particular  name 
and  secretly  arrange  for  repayment  of  freij^ht 
charges,  under  the  facts  in  this  case,  can  find 
no  parallel.  All  are  intended  to  stand  equal 
before  the  bulletin  board  of  freight  charges. 

Camblos  v.  Philadelphia  d  B,  B.  Go,  4 
Brewst.  568. 

The  effect  of  a  reduced  rate  to  a  favored 
dealer  is  to  reduce  the  plaintiff's  profits  to  the 
extent  of  such  reduction,  making  an  undue 
and  unjust  discrimination. 

Goodridge  v.  Union  Pac.  B,  Co.  87  Fed. 
Rep.  182. 

A  jury  is  to  determine  whether  the  rebate 
under  the  circumstances  of  the  case,  amounts 
to  an  unjust  discrimination  to  the  injury  and 
prejudice  of  the  plaintiff. 

The  reasonableness  of  a  freight  charge  is  a 
question  of  fact;  and  in  general  what  amounts 
to  undue  preference  is  a  question  of  fact  and 
not  of  law. 

Hutchinson,  Carr.  §447;  Houston  d  T.  O.  B. 
Co,  V.  Bmt,  58  Tex.  98;  Boot  v.  Long  Island  B. 
Co,  4  L.  R.  A.  881, 2  Inters.  Com.  Rep.  576, 114 
N.  Y..800, 11  Am.  St.  Rep.  643,  40  Am.  & 
Eng.  R.  R  Cas.  55. 

By  goods  of  the  same  class  is  meant,  ^i^oods 
similar  in  those  qualities  which  affect  the  risk 
and  expense  of  carriage;  by  shipment  under 
the  same  circumstances,  is  meant  that  the 
goods  are  conveyed  under  like  circumstances, 
where  the  route,  risk,  and  expenses  are,  in  the 
opinion  of  the  jury,  the  same,  otherwise  not. 

Paxon  V.  Illinois  Cent,  B.  Co,  56  Iowa,  427, 
6  Am.  &  Eng.  R  R  Cas.  591. 

The  provision  for  treble  damages  to  the  party 
injured  is  not  intended  as  compensation  alone, 
but  with  it  a  penalty  intended  as  a  punishment 
for  violation  of  law;  they  are  regarded  as  a 
unit  and  recovered  in  one  action. 

Uerriman  v.  Burlington,  C,  B,  d  N,  R,  Co, 
57  Iowa,  187. 

The  statute  is  but  declaratory  of  the  com- 
mon law,  and  the  penalty  imposed  is  within 
legislative  power  to  compel  observance  of  a 
charter  duty. 

Shipper  V.  Pennsylvania  B.  Go,  47  Pa.  338; 
Audenreid  v.  Philadelphia  dB,Co,^  Pa.  370, 
8  Am.  Rep.  195. 

The  claim  that  the  words  "this  provision," 
refer  only  to  the  "furnishing  facilities  for 
transportation,"  is  untenable. 

Wigton  v.  Pennayhoania  B.  Go,  25  W.  N. 
0.  867. 

Discriminations  based  solely  upon  the 
amount  of  freight  shipped  without  reference 
to  any  conditions  tending  to  increase  cost  of 
transportation  are  in  favor  of  capital,  contrary 
to  sound  public  policy,  in  violation  of  that 
equality  of  rights  guaranteed  to  every  citizen^ 
and  a  wrong  to  disfavored  party.  • 

Kinsley  v.  Buffalo,  N  T,dP,B.  Co.  87  Fed. 
Rep.  181,  in  which  case  Hays  y.  Pennsylwinia 
Co,  12  Fed.  Rep.  809,  is  approved  in  full. 

Scofleld  V.  Lake  Shore  d  M.  8.  R  Co.  48 
Ohio  St.  671,  54  Am.  Rep.  846,  28  Am.  & 
Eng.  R  R  Cas.  612;  BotJischild  v.  Waba»k  R 
Co.  15  Mo.  App.  242. 

A  railroad  has  no  right  by  any  dlBcrimina* 
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tioD  not  grounded  \u  reason,  to  put  any  single 
dealer,  wtietbera  large  dealer  or  a  small  dealer, 
to  any  distracted  advantago. 

Prividenee  Coal  Co.  v.  Providence  A  W.  R. 
Co,  1  Inters.  Com.  Rep.  363. 

Although  permitted  to  establish  its  rates  for 
transportation,  a  common  carrier  must  do  so 
without  injurious  discrimination  as  to  indi- 
viduals. 

Vincent  v.  Chicago  A  A.  R,  Co,  49  III.  85. 

A  rebate  secreMy  paid  to  certain  shippers 
being  an  unjust  discrimination  against  others 
shipping  the  same  class  of  goodS,  under  the 
same  conditions,  at  the  same  rate,  without  re- 
bate, is  illegal  at  common  law. 

Cook  V.  Chicago,  R  I.  A  P.  R.  Co.  75  Iowa, 
169.  9  Ry.  &  Corp.  L.  J.  8.  45  Am.  &  £ng.  R 
R.  Cas.  597;  Sharpleas  v.  Philadelphia,  21  Pa. 
147,  59  Am.  Dec.  759;  New  England  Exp.  Co. 
▼.  Maine  Cent.  R.  Co.  57  Me.  188,  2  Am.  Rep. 
31;  MeBuffeeY.  Portland  ARRCo.  52  N.  H. 
430,  13  Am.  Rep.  72;  Messenger  ▼.  Pennsyl- 
vania R.  Co.  86  N.  J.  L.  407, 18  Am.  Rep. 
457;  Messenger  v.  Pennsylvania  R.  Co.  37  N. 
J.  L.  631.  18  Am.  Rep.  754:  Sinking  Fund 
Cases,  99  U.  8.  719,  25  L.  ed.  601. 

Even  where  the  rate  charged  is  reasonable 
the  teodencies  of  modern  authorities  and  recent 
legislation  is  to  stamp  discrimination  as  unjust 
and  unlawful,  if  it  subjects  others  to  unreason- 
able disadvantages  or  is  made  in  order  to  give 
one  a  preference. 

Ragan  y.  Aiken,  9  Lea,  609,  40  Am.  Rep. 
684. 

A  contract  in  consideration  of  a  greater 
quantity  of  freight  being  furnished,  and  agree- 
ing to  make  a  rebate  on  published  tariff  on 
such  freights,  is  contrary  to  public  policy  and 
▼Old. 

Scofield  V.  LaJie Shore  A  M.S.  R  Co.  supra. 

A  regulation,  to  be  valid,  must  operate  on 
all  alike.  If  it  deprives  any  persons  of  the 
benefits  of  the  road,  or  grants  exclusive  privi- 
le&res  to  others,  it  is  against  law  and  void. 

Sand  ford  y.  Catawissa  R.  Co.  24  Pa.  878, 
64  Am.  Dec.  667;  Cumberland  Valley  R  Co*s 
-dpp.  62Pa.  218. 

Railroad  companies  are  common  carriers, 
receiving  from  the  state  a  delegation  of  a  por- 
tion of  its  sovereign  powers  for  the  public 
good.  Being  public  agents  and  in  the  place 
and  stead  of  government,  exercising  public 
duties,  they  are  therefore  subject  to  the  legis- 
latiye  and  judicial  authority  to  correct  the 
abuse  of  their  privileges  and  powers. 

SeoJUld  ▼.  La/ce  Sfutre  A  M.  8.  R.  Co.  supra; 
Ang.  &  A.  Corp.  p.  694. 

An  act  of  assembly  to  be  repugnant  to  the 
Federal  or  state  Constitution  on  the  ground 
that  it  impairs  the  obligation  of  the  contract, 
must  operate  directly  on  the  contract  and 
literally  impair  its  obligationi*. 

Erie  A  N.  E.  R.  Co.  v.  Casey,  26  Pa.  287; 
SharpUss  v.  Philadelphia,  21  Pa.  147,  59  Am. 
Dec.  759;  Fletcher  v.  Peck,  10  U.  8.  6  Cranch, 
87,  3  L.  ed.  162;  Cooper  v.  Telfair,  4  U.  8.  4 
Dall.  14,  1  L.  ed.  721;  Moore  y.  Houston,  8 
Berg.  A  K  178;  Enkin  v.  Raub,  12  Serg.  &  R 
889;  Com,  y.  Smit/i,  4  Binn.  128. 

Green*  J.,  delivered  the  opinion  of  the 
court: 

The  third  section  of  the  seventeenth  ar- 
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tide  of  the  Constitution  of  1874  is  in  the 
following  words:  "Sec.  3.  All  individuals, 
associations,  and  corporations  shall  have 
equal  right  to  have  persons  and  property 
tniusported  over  railroads  and  canals,  and  no 
undue  or  unreasonable  discrimination  shall 
be  made,  in  charges  for,  or  in  facilities  for, 
transportation  of  freight  or  passengers,  witli* 
in  the  state,  or  coining  from,  or  going  to  any 
other  state.  Persons  and  property  transported 
over  any  railroad  shall  be  delivered  at  any 
station,  at  charges  not  exceeding  the  charges 
for  transportation  of  persons  and  property  of 
the  same  class,  in  the  same  direction  to  any 
more  distant  station ;  but  excursion  and  com- 
mutation tickets  may  be  issued  at  special 
rates."  For  the  purpose  of  enforcing  the 
fore&roinfi:  provision  of  the  constitution,  the 
Legfslature  enacted  tiie  law  of  the  4th  of 
June,  1888  (Pub.  Laws,  72).  The  first  and 
second  sections  are  as  follows:  ** Section  1. 
That  any  undue  or  unreasonable  discrimina- 
tion by  any  railroad  company  or  other  com- 
mon carrier  or  any  officer,  superintendent, 
manager,  or  agent  thereof  in  charges  for  or  in 
facilities  for  the  transportation  of  freiglit 
within  this  state  or  coming  from  or  going  to 
any  other  state  is  hereby  declared  to  be  un- 
lawful. Sec.  2.  No  railroad  company  or 
other  common  carrier  engaged  in  the  trans- 
portation of  property,  shall  charge,  demand, 
or  receive  from  any  person,  company,  or  cor- 
poration, for  the  transportation  of  property, 
or  for  any  other  service,  a  greater  sum  than 
it  shall  receive  from  any  other  person,  com- 
pany, or  corporation  for  a  like  service  from 
the  same  place  upon  like  conditions  and  under 
similar  circumstances ;  and  all  concessions  in 
rates  and  drawbacks  shall  be  allowed  to  all 
persons,  companies,  or  corporations  alike,  for 
such  transportations  and  services,  upon  like 
conditions,  under  similar  circumstances  and 
during  the  same  period  of  time.  Nor  shall 
any  such  railroad  company  or  common  carrier 
make  any  undue  or  unreasonable  discrimina- 
tion between  individuals  or  between  indi- 
viduals and  transportation  companies,  or  the 
furnishing  of  facilities  for  transportation. 
Any  yiolation  of  this  provision  shall  make 
the  offending  company  liable  to  the  party  in- 
jured for  damages  treble  the  amount  of  in- 
jury Buflfered." 

The  action  in  the  present  case  was  brought 
to  recover  treble  damages,  under  the  second 
section  of  the  Act  of  1883,  for  an  alleged  un- 
just and  unreasonable  discrimination  against 
the  plaintiffs  in  charges  for  freights  on  coal 
shipped  from  Snow  Shoe  to  Bellefonte,  within 
this  state,  over  lines  of  railroad  owned  or 
controlled  by  the  defendant  company.  The 
period  of  time  covered  by  the  claim  of  the 
plaintiffs  was  from  September,  1889,  to 
April,  1891,  and  it  was  alleged  that  the 
plaintiffs  were  overcharged  20  cents  per  ton 
on  10,607  tons  carried  over  the  defendant'* 
road  during  the  time  named.  Substantially 
the  defense  set  up  by  the  defendant  was  that 
in  the  jear  1881  certain  citizens  of  Bellefonte 
and  vicinity,  having  in  contemplation  the 
erection  of  a  manufacturing  plant  at  Belle- 
fonte for  the  manufacture!)!  nails,  waited 
upon  the  defendant  company,  through  Ooy. 
A.  G.  Curtin,  who  represented  them,  and  en* 
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•deayored  to  make,  and  did  make,  a  special 
eontract  that  if  tbc  plant  was  erected  the  com- 
pany should  not  charge  them  more  than  80 
<sents  per  ton  for  all  coal  shipped  from  Snow 
tthoe  to  the  works  at  Belleionte ;  that  such 
contract  was  made,  and  the  plant  was  then 
-erected,  and  the  manufacture  of  nails  thereat 
wa«  carried  on  from  1881  until  and  after  the 
time  covered  by  the  plaintiffs'  claim ;  that 
the  plaintiffs  were  coal  dealers  only,  who 
merely  bought  and  sold  coal,  and  returned  no 
freight  to  the  defendant  as  the  product  of  any 
manufacturing  operations ;  that  they  did  not 
do  any  business  as  coal  dealers,  in  fact,  did 
not  come  into  existence,  until  the  year  1889, 
«ight  years  after  the  nail  company  was  or- 
ganized and  commenced  business,  and  while 
the  defendant  company  was  subject  to,  and 
bound  by,  the  terms  of  their  contract  with 
the  nail  company;  and  that  the  plaintiffs 
were  not  discriminated  against  at  all,  because 
they  were  charged  only  the  same  freights  as 
were  charged  to  all  others  who  were  coal 
dealers  only,  and  it  was  contended,  as  matter 
of  law,  by  the  defendant,  that  the  discrimi- 
nation in  the  rates  of  freight  between  the 
nail  company  and  the  plaintiffs  was  not,  in 
view  of  all  the  circumstances  of  the  case, 
an  undue  or  unreasonable  discrimination, 
within  the  meaning  of  the  constitutional  pro- 
vision or  of  the  Act  of  1883.  In  reply  to 
points  put  to  the  court  on  the  trial  on  this 
subject  the  learned  judge  who  tried  the  cause 
'Charged  the  jury  that  the  question  of  unjust 
discrimination  was  a  question  of  fact  to  be 
determined  by  them,  and  he  refused  the  de- 
fendant's point  on  that  subject ;  but  he  did, 
nevertheless,  also  instruct  the  jury,  as  matter 
of  law,  that  the  distinction  between  a  dealer 
«nd  a  manufacturer,  set  up  bv  the  defendant, 
was  not  a  defense,  and  would  not  exempt  the 
•defendant  from  the  penalties  of  the  Act  of 
1888.  He  said:  ''The  defense  claim,  as  an 
exemption  from  the  penalty  of  this  act,  the 
fact  that  the  one  may  be  classed  as  a  manu- 
facturer, and  the  other  simply  as  a  dealer. 
I  do  not  regard  the  law  as  making  that  class- 
ification. I  think  that  the  classification 
which  the  Act  of  1883  intended  was  a  classi- 
fication relating  to  the  carriage,  and  not  to 
the  shipper  himself.  It  may  charge  more  for 
one  kind  of  freifsrht  than  for  another.  It 
may  charge  more  for  live  freight  than  for 
wood,  coal,  iron,  or  ore.  It  may  charge 
more  for  a  certain  portion  of  its  road  than  it 
•does  for  others.  These  things  are  governed 
largely  by  the  expense  to  which  the  common 
carrier  is  subjected.  Common  carriers  may 
charge  more  when  they  ship  but  a  small 
quantity  ^than  they  do  when  they  ship  by 
wholesale.  .  .  .  But  I  do  not  thinK  the 
law,  or  the  policj  of  the  law,  permits  them 
to  classify  the  kind  of  dealer;  that  is,  that 
they  may  make  a  discrimination  between  the 
character  of  the  consignor  or  consignee  or- 
•dinarily.  .  .  .  The  evidence  here  is  that 
each  shipment  was  by  carloads,  during  the 
«ame  period  of  time,  and  under  like  circum- 
stances. The  fact  that  one  party  was  a  man- 
ufacturer and  the  other  party  were  coal 
dealers  we  think  is  not  material  in  this  case.** 
The  same  idea  was  repeated,  and  a  positive 
instruction  was  given  that,  upon  the  facts 
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stated  in  the  plaintiffs*  point,  "the  service 
and  conditions  were  alike,  and  the  circum- 
stances the  same. "  We  regard  this  as  a  bind- 
ing instruction  to  the  jury  upon  the  law  of 
the  case,  which  left  them  no  discretion  but 
to  find  for  the  plaintiffs;  the  only  question 
for  them  being  the  amount  of  damages  to  bo 
found. 

After  a  very  patient  examination  of  all  the 
testimony  and  of  all  the  authorities  cited  on 
both  sides,  we  find  ourselves  unable  to  agree 
with  the  learned  court  below  either  as  to 
their  interpretation  of  the  law  or  their  judg- 
ment upon  the  facts.     So  far  as  the  law  of 
the  case  is  concerned,  there  is  no  doubt  that 
the  Act  of  1888  does  not  prohibit  all  discrim- 
ination.   It  prohibits  only  discrimination 
which  is  undue  or  unreasonable,  and  the  pro- 
hibited discrimination  is  further  limited  by 
the  consideration  that  it  must  be  **  for  a  like 
service,  ;from  the  same  place,  upon  like  con- 
ditions, and  under  similar  circumstances.  ** 
If,  therefore,  the  discrimination  in  a  given 
case  is  upon  conditions  which  are  not  alike, 
and  circumstances  nvhich  are  not  similar,  the 
act  is  inapplicable,  and  its  penalties  arc  not 
incurred.     Nor  can  we  regard  this  question 
as  a  question  of  fact  for  the  jury  alone.    The 
ascertainment  of  the  actual  facts  of  the  case, 
of  course,  is  for  them,  but  where  these  are 
established  by  undisputed  testimony,  or  are 
presented  bj  proper  points  which  cover  the 
facts  in  evidence,  the  resulting  question  is 
whether  the  facts  established,  or  undisputed, 
or  exhibited  in  properly  drawn  points,' bring 
the  case  within  the  operation  of  the  words  or 
necessary  meaning  of  the  statute ;  and  that, 
of  course,  is  a  question  of  law  for  the  court, 
for  the  question  then  is  one  of  interpreta- 
tion.   Do  the  words  of  the  statute  extend  to 
and  embrace  the  established  facts  of  the  case, 
or  do  they  not?    If  they  do  not,  the  statute 
is  not  applicable ;  if  they  do,  it  is,  and  the 
court  alone,  as  in  all  other  similar  cases, 
must  determine  that  question.    It  is  beyond 
the  function  of  the  jury. 

Let  us  now  recur  to  the  well-established  and 
the  undisputed  facts  of  the  case,  and  inquire 
whether  there  are  any,  and,  if  so,  what,  dif- 
ferences in  the  conditions  and  in  the  circum- 
stances which  attended  the  shipping  of  the 
coal  to  the  plaintiffs  and  to  the  E^llefonte 
Iron  &  Nail  Company,  respectively.  In  the 
first  place,  we  find  the  undisputed  testimony 
of  Gov.  Curtin  to  the  effect  that  in  1881,  and 
prior  to  the  erection  of  the  nail  works,  he 
called  upon  the  defendant's  officials,  for  the 
purpose  of  having  them  agree  to  carry  the 
3oal  for  the  prospective  works  at  80  cents  per 
ton.  This  testimony  is  clear,  distinct,  posi- 
tive, and  entirely  uncontradicted,  and  it  was 
followed  by  proof  that  the  contract  was  car- 
ried out  by  the  defendant  after  some  delay  in 
the  adjustment.  Gov.  Curtin  said :  *'  I  went 
to  Philadelphia  for  the  purpose  of  having  the 
arrangement  made.  I  there  saw  Mr.  Creigh- 
ton,  who  was  the  freight  agent  of  the  Penn- 
sylvania Bailroad  Company,  and,  after  some 
time  in  negotiating,  he  agreed  that  the 
freight  should  be  reduced  to  thirty  cents  per 
ton  where  the  amount  consumed  per  day  was 
twenty  tons  or  more.  He  wrote  me  a  letter, 
in  which  it  was  settled  and  fixed  at  thf^y 
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cents  per  ton.*    He  then  explained  the  loss 
•of  the  letter,  and  his  search  for  it,  and  said : 
"But  of  the  contents  of  the  letter  I  am  per- 
fectly clear  in  my  recollection  of  it,  and  it 
was  one  of   the   inducements  which  con- 
tributed to  the  erection  of  the  nail  works  in 
this  place.    There  were  other  parties  in  this 
place  engaged   in  other  industries  which 
would  have  had  a  right  to  the  reduction, 
notably  Valentine's  works  in  operation,  and 
the  glass  works,  when  they  used  the  quantity 
indicated. "    As  the  court  below  charged  di- 
rectly against  any  dSTect  being  attached  to  the 
subject-matter  or  this  testimony,  the  defend- 
ant is  entitled  to  have  it  regarded  as  proof 
of  an  established  fact ;  and,  this  being  so,  we 
have  the  following  difFerences  in  the  con- 
ditions and  circumstances  attending  the  ship- 
ments to  the  plaintiffs  and  the  nail  works, 
Tespectively :     (1)  The  defendant,   when  it 
hegan  carrying  coal  for  the  plaintiffs,   in 
September,  18%,  was  bound  by  the  terms  of 
a  contract  made  with  the  nail  works  eight 
years  before,  and  during  all  the  interyening 
time  the  plaintiffs  were  not  eyen  in  existence 
as  a  firm,  and  were  doing  no  coal  business 
whatever.     We  know  of  no  reason  why  that 
contract  was  not  bindinff  on  the  defendant, 
especially  as  Gtov.  Curtin  testified,  without 
<coDtnLdiction,  that  all  the  other  industries  at 
Bellefonts  were  entitled  to  the  benefit  of  it, 
if  they  took  the  requisite  quantity  of  twenty 
tons  daily.    This  being  so,   the  defendant's 
hands  were  tied,  and  it  could  not  charge  the 
nail  works  50  cents  a  ton  if  it  had  desired  to 
do  80.    This  constituted  a  most  material  dif- 
ference in  the  conditions  and  circumstances 
of  the  shipments.     In  an  action  by  the  nail 
works  to  recover  the  20  cents  a  ton  higher 
charge,  if  it  had  been  made,  to  equalize  it 
with  the  rate  charged  to  the  plaintiffs,   it 
would  have  been  no  defense  to  say  that  a  com- 
pany of  coal  dealers  had  lately  come  into 
existence  who  were  getting  coal  over  the  same 
road  from  the  same  point,  and  therefore  the 
defendant  would  be  obliged  to  charge  50  cents 
per  ton  thereafter.     (2)  The  nail  works  were 
hound  to  take  twenty  tons  every  day,   while 
the  plaintiffs  were  under  no  such  obligation. 

(3)  The  plaintiffs  were  dealers  in  coal 
merely,  while  the  nail  company  was  a  manu- 
facturer of  fabrics,  and  itself  consumed  the 
coal  it  received.  They  were  therefore  not 
competitors  in  the  same  business,  and  a  lower 
rate  to  the  manufacturer  would  not,  under  the 
contract,  affect  the  business  of  the  plaintiffs 
injuriously.  It  is  true  there  was  proof  that 
the  nail  company  did  sell  some  coal  to  their 
own  workmen,  but,  as  it  is  not  shown  that 
the  defendant  had  any  knowledge  of  this 
fact,  they  cannot  be  held  responsible  for  it. 

(4)  The  business  of  the  plaintiffs  paid  but 
one  freight  to  the  defendant,  while  the  busi- 
ness of  Sie  nail  company  paid  not  only  that 
freight,  to  wit,  for  hauling  the  coal  to  the 
nail  works,  but  also,  in  addition  to  that,  an- 
other, and  entirely  independent,  freight,  to 
the  defendant  on  all  the  products  manu- 
factured by  the  nail  company.  This  was  a 
most  important  and  vital  difference  in  the 
conditions  and  circumstances  of  the  two  ship- 
ments.   The  authorities  are' very  clear  and 
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strong  that  where  an  additional  freight  it 
obtained  by  means  of  the  lower  charge,  the 
discrimination  is  Justified,  both  at  common 
law  and  under  the  statutes.  The  importance 
of  this  factor  in  the  discussion  is  at  once 
manifested  by  certain  testimony  given  by  the 
plaintiffs,  through  one  of  their  witnesses,  L. 
E.  Munson,  .who  was  the  superintendent  of 
the  Bellefonte  Iron  A  Nail  Company.  On  ex- 
amination by  counsel  for  the  plaintiff  he  was 
asked:  '*Queition.  What  did  you  say  the 
capacity  of  the  nail  works  was  as  to  outgoing 
freight?  Antwer,  About  thirtv  tons  a  day ; 
thirty  or  forty  tons  a  day.  Q.  That  would 
be  three  hundred  kegs,  would  it?  A.  We  have 
a  capacity  of  five  hundred  kegs.  Q.  That 
was  your  outgoing  freight?  A.  I  suppose 
part  of  the  time  we  made  a  hundred  thousand 
kegs  a  year ;  from  seventy- five  to  one  hundred 
and  twenty-five  thousand  kegs  a  year.  Q. 
Would  that  mean  about  one  car  a  day  on  a 
three-hundred  kegs  basis?  A,  Tes,  sir.  Then 
we  shipped  considerable  muck  bar.  Q.  Were 
you  shipping  muck  bar  at  the  time  you 
were  shipping  nails?  A,  Sometimes:  when 
we  were  making  nails  out  of  steel  rods.  Q. 
Were  you  making  muck  bar  at  the  time  vou 
were  making  nails?  A.  Yes,  sir.  Q,  Were 
you  making  bar  iron,  and  shipping  it,  at  the 
time  you  were  making  nails?  A,  Yes,  sir." 
As  the  foregoing  testimony  was  given  by  the 
plaintiffs,  and  was  not  at  all  contradicted  by 
the  defendant,  the  plaintiffs  are  bound  by  it, 
and  it  must  be  taken  as  establishing  the  fact 
which  it  develops ;  and  the  fact  thus  estab- 
lished is  of  the  greatest  possible  consequence 
in  the  case.  It  entirely  destroys,  in  our  opin- 
ion, the  fundamental  allegation  of  the  plain- 
tiffs that  the  shipments  of  coal  to  the  plain- 
tiffs and  the  nail  works  were  made  '*  upon 
like  conditions,  and  under  similar  circum- 
stances f  for  the  shipments  of  coal  to  the 
plaintiffs  yielded  but  one  freight  to  the  de- 
fendant, while  the  shipments  to  the  nail 
works  yielded  not  only  the  same  incoming 
freight  on  the  coal  of  at  least  twenty  tons  a 
da^,  but  an  additional  outgoing  freight  of 
thirty  to  forty  tons  a  day  of  fabrics  manu- 
factured by  the  nail  works.  In  view  of  this 
testimony,  how  can  it  possibly  be  said  that 
the  conditions  of  the  two  shipments  are  alike, 
and  their  circumstances  similar?  That  a 
railroad  company  may  lawfully  secure  to 
itself  so  important  an  addition  to  its  business 
by  making  a  lower  charge  to  one  customer 
than  to  others  is  fully  established  by  the  au- 
thorities, as  we  shall  presently  see.  (5)  The 
manufacture  and  sale  by  the  nail  works  of 
nails  and  muck  bar  were  outside  of,  and  en- 
tirely harmless  to,  the  business  of  the  plain- 
tiffs, and  hence  a  lower  price  for  the  coal 
consumed  by  the  nail  works  was  neither  an 
undue  nor  an  unreasonable  discrimination 
against  the  plaintiffs,  because  it  was  an  im- 
material circumstance  as  affecting  their  busi- 
ness. This  is  self-evident.  The  plaintiffs 
did  not  deal  in  nails  or  muck  bar,  and  the 
sale  of  those  commodities  by  the  nail  com- 
pany necessarily  could  have  no  effect  upon 
the  plaintiff's  business,  which  was  the  sell- 
ing of  coal  to  persons  who  consumed  it.  (6) 
As  to  all  persons  who  did  sell  coal  at  Belle* 
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fonte,  they  were  charged  the  same  freights 
precisely  as  were  charged  to 'the  plaintiffs. 
This  is  the  UDdisputea  testimoDy. 

Let  us  now  see  what  is  the  voice  of  the  au- 
thorities upon  the  subject  of  discriminations 
in  freight  charges  by  carrying  companies. 
The  subject  is  an  old  one.  rrior  to  any  stat- 
utes  in  England  or  in  this  counlry,  the  com- 
mon law  had  pronounced  upon  the  rights  and 
duties  of  carriers  and  freighters,  and  in  Uie 
enactment  of  statutes  little  more  has  been 
done  than  to  embody  in  them  the  well-known 
principles  of  the  common  law.  It  happens, 
somewhat  singularly,  that  the  very  question 
we  are  now  considering,  of  a  discrimination 
in  the  rates  charged  to  coal  dealers  and  to 
manufacturers  who  use  coal  as  a  fuel,  does 
not  appear  to  have  arisen ;  and  yet  it  is  very 
cert-ain  that  such  discrimination  does  prevail, 
and  has  prevailed  for  a  long  time,  on  all  lines 
of  railway  and  canal.  It  is  highly  probable 
that  the  absence  of  litigation  upon  such  dis- 
crimination is  due  to  the  general  sentiment 
of  its  fairness  and  justness.  Within  the 
writer's  knowledge,  in  the  section  of  the  state 
in  which  he  lives,  a  much  greater  difference 
between  the  rates  charged  to  dealers  and  those 
charged  to  manufacturers  by  the  coal -carry- 
ing companies  has  always  existed,  and  now 
exists,  without  any  question  as  to  its  just- 
ness or  its  legality.  It  is  matter  of  public 
history  that  alon^  the  valleys  of  the  Lehigh 
and  the  Schuylkill  there  are  great  numbers 
of  blast  furnaces,  rolling  milTs,  rail  mills, 
founderies,  machine  shops,  and  numerous 
other  manufacturing  establishments,  which 
consume  enormous  quantities  of  the  coal  out- 
put of  the  state,  and,  at  the  same  time,  in 
every  village,  town,  and  city  which  abound 
in  these  regions,  an  immensely  large  in- 
dustry in  the  buying  and  selling  of  ooal  for 
domestic  consumption  is  also  prosecuted. 
And  what  is  true  of  the  eastern  end  of  the 
state  is  without  doubt  equally  true  through- 
out the  interior  and  western  portions  of  the 
commonwealth,  where  similar  conditions 
prevail.  Yet  from  no  part  of  our  great  state 
has  ever  yet  arisen  a  litigation  which  called 
in  question  the  legality  or  the  wisdom  or  the 
strict  justice  of  a  discrimination  favorable  to 
the  manufacturing  industries  as  contrasted 
with  the  coal-selling  industries.  This  fact 
cau  scarcely  be  accounted  for,  except  upon 
the  theory  that  such  discrimination  as  has 
thus  far  transpired,  has  not  been  felt  to  be 
undue  or  unreasonable,  or  contrary  to  legal 
warrant.  In  point  of  fact,  it  is  perfectly 
well  known  and  appreciated  that  the  output 
of  freights  from  the  great  manufacturing 
centers  upon  our  lines  of  transportation  con- 
stitutes one  of  the  chief  sources  of  the  reve- 
nues which  sustain  them  financially.  Yet 
no  part  of  this  income  is  derived  from  those 
who  are  mere  buyers  and  sellers  of  coal. 
When  the  freight  is  paid  upop  the  coal  they 
buy,  the  revenue  to  be  derived  from  that  coal 
is  at  an  end.  Not  so,  however,  with  the 
revenue  from  the  coal  that  is  carried  to  the 
manufacturers.  That  coal  is  consumed  on 
the  premises  in  the  creation  of  an  endless 
variety  of  products,  which  must  be  put  back 
upon  the  transporting  lines,  enhanced  inWlk 
and  weight  by  the  other  commodities  which 
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enter  into  the  manufactured  product,  and  i» 
then  distributed  to  the  various  markets  where 
they  are  sold.  In  addition  to  this,  a  manu- 
facturing plant  requires  other  commodities 
besides  coal  to  conduct  its  operations,  whereas 
a  coal  dealer  takes  nothing  but  his  coal,  and 
the  freight  derived  by  the  carrier  from  the 
transportation  of  these  commodities  forms  aa 
important  addition  to  its  traffic,  and  consti- 
tutes a  condition  of  the  business  which  has 
no  existence  in  the  business  of  carrying  coal 
to  those  who  are  coal  dealers  onlj.  TIiub  a 
blast  furnace  requires  great  quantities  of  iron 
ore,  limestone,  coke,  sand,  machinery,  lum- 
ber, fire  bricks,  and  other  materials,  for  the 
maintenance  of  its  structures  and  the  conduct 
of  its  busine&s  none  of  which  are  necessary  to 
a  mere  coal  sel ling  business.  These  are  some 
of  the  leading  considerations  which  establish 
a  radical  difference  in  the  conditions  and  the 
circumstances  which  are  necessarily  incident 
to  the  two  kinds  of  business  we  are  consider- 
ing. Another  important  incident  which  dis- 
tinguishes them  is  that  the  establishment  of 
manufacturing  industries  and  the  conductiug 
of  their  business  necessitates  the  employment 
of  numbers  of  workmen  and  other  persons 
whose  services  are  needed  and  these  with 
their  families  create  settlements  and  new 
centers  of  population  resulting  in  villages, 
towns,  boroughs,  and  cities,  according  to  the 
extent  and  variety  of  the  industries  estab- 
lished, and  all  these,  in  turn,  furnish  new 
and  additional  traffic  to  the  lines  of  transpor- 
tation. But  nothing  of  this  kind  results  from 
the  mere  business  of  coal  selling.  In  fact 
that  business  is  one  of  the  results  of  the  man- 
ufacturing business,  and  is  not  a  co-ordinate 
with  it.  The  business  of  the  coal  dealer  is 
promoted  by  the  concentration  of  population 
which  results  from  the  establishment  of  man- 
ufacturing industries,  and  these  two  kinds  of 
business  are  not  competitive  in  their  essential 
characteristics,  but  naturally  proceed  to- 
gether, side  by  side,  the  coal  selling  increas- 
ing as  the  manufacturing  increases  in  mag- 
nitude and  extent. 

These  considerations  are  generic,  and  are 
suggested  for  the  purpose  of  illustrating  the 
differences  between  the  fundamental  condi- 
tions and  circumstances  of  the  two  industries 
we  are  considering.  Recurring  now  to  the 
authorities,  we  finTi  that  the  British  Statute 
of  17  <fc  18  Vict.,  chap.  81  (1854),  is  perhaps 
the  earliest  instance  of  direct  legislation  upon 
this  subject.  That  statute  prohibited  **  un- 
due or  unreasonable  preference  or  advuntaee* 
in  transportation  charges,  but  lacked  the  re- 
stricting words  "from  the  same  place,  upon, 
like  conditions,  and  under  similar  circum- 
stances," which  appear  in  our  Act  of  1883. 
Yet  it  was  held  in  liansatne  v.  EaHtern  Couu- 
ties  R.  Co.,  1  C.  B.  N.  S.  437,  and  Oxlade  v. 
Northeastern  R,  Co,,  Id.  454.  that  it  was  com- 
petent for  a  railway  company  to  enter  into  a 
special  agreement  for  the  carriage  of  goods 
for  a  particular  individual  or  company  at  a 
lower  rate  in  respect  of  large  quantities  of 
goods  and  longer  distances  than  for  one  who 
sends  them  in  small  quantities  and  shorter 
distances.  In  Ransome's  Case  it  was  said  by 
Cresswell,  J.,  in  delivering  the  opinion  of 
the  court :    **  After  a  good  deal  of  considers- 
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tion,  we  think  that  the  fair  interests  of  the 
railway  ought  to  be  taken  into  the  account. " 
In  the  case  of  NidtoUon  y.  Oreai  Wutern  R. 
Co.,  5  C.  B.  K.  S.  866,  the  same  doctrine  was 
held,  and  it  was  also  held  thi^t  the  second 
section  of  the  Railway  Traffic  Act  (17  &  18 
Vict.  chap.    81)  was  not  contravened  by  a 
railway  company  carrying  at  a  lower  rate,  in 
<K>n5ideration  of  a  guaranty  of  large  quanti- 
ties and  full  train  loads  at  regular  periods, 
provided  the  real  object  of  the  company  be 
to   obtain   thereby   a   greater   remunerative 
profit,  by  the  diminished  cost  of  carriage, 
althougli  the  effect  may  be  to  exclude  from 
the  lower  rate  those  persons  who  cannot  give 
such  a  guaranty.     Crowder,  J.,  said  in  the 
opinion  :    **  When  the  statute  speaks  of  *un- 
^ue  and  unreasonable  preference  or  advan- 
tage. '  and  *undue  or  unreasonable  prejudice 
or  disadvantage,  *  it  uses  language  implying 
that  there  may  be  advantage  to  one  person  or 
one  class  of  traffic  and  prejudice  to  another, 
which  would  not  be  within  the  act  of  parlia- 
ment.    The  preference  and  prejudice  must  be 
*undue*  or  'unreasonable'  to  be  within  the 
statute,  and  although,  in  the  case  now  before 
the  court,  it  is  quite  manifest  that  the  Rau- 
bon  Coal  Company  have  mani^  and  important 
advantages  in   carrying  their  coal   on  the 
OrpHt  Western  RailroacI,  as  acainst  the  com- 
plainants and  other  coal  owners  in  the  forest 
of  Dean,  still  the  question  remains,  are  the^ 
'undue'  or  ^unreasonable*  advantages?    This 
mainly  depends  upon  the  adequacy  of  the 
consideration  given  in  return  to  the  railway 
•company  for  the  advantages  afforded  to  the 
Raubon  Coal  Company."    The  justice  then 
proceeds  to  show  that  it  was  to  the  advantage 
and  profit  of  the  railway  company  to  carry 
coals  for  the  Raubon  Company  at  a  lower 
rate   than    for   the  complainants,    and  con- 
cludes, in  the  language  of  the  syllabus  above 
quoted,  that  this  was  no  violation  of  the  act. 
All  of  the  furcj^oing  cases  recognize  the  prop- 
osition that  if  the  interest  of  the  railway 
•company   was  subserved    by   cliarging  the 
lower  rate  to  the  one  company  than  to  other, 
the  act  was  not  violated.     That  conclusion 
Was  readied  in  a  case  where  the  complainant 
WHS  in  the  same  business  with  the  favored 
company,  and  was  injuriously  affected  by  the 
discrimination,  but  the  court  held  that  this 
was  permissible  if  the  interests  of  the  railway 
company  were  thereby  subserved.     With  how 
much  greater  force  can  it  be  said  that  here, 
where  there  is  no  competition  in  the  disposal 
of  the  coal  of  the  plaintiffs  and  the  products 
of  the  nail  company,  and  also  where  the  in- 
ducement to  the  defendant  to  make  the  lower 
rate  for  the  nail  companv  is  a  largely  in- 
creased traffic  on  the  defendant's  road,  neither 
the  letter  nor  the  spirit  of  our  Act  of  1888 
was  violated. 

The  doctrine  of  the  cases  above  cited  was 
also  declared  in  the  case  of  BaxendaU  v.  Qreai 
WesUm  E.  Co.,  6  C.  B.  N.  B.  886,  where 
CiXikbum,  </.,  said:  ''If  an  arrangement 
were  made  by  a  railway  company  whereby 
persons  bringing  a  larger  amount  of  traffic 
to  the  railway  should  have  their  goods  carried 
on  more  favorable  terms  than  those  bringing 
a  less  quantity,  a  court  might  uphold  such 
va  arrangement  as  an  ordinary  incident  of 
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commercial  economv,  provided  the  same  ad- 
vantage were  extended  to  all  persons  under 
the  like  circumstances. "  This  latter  incident 
would  of  course  be  essential  where  all  of  the 
favored  class  were  in  the  same  business.  In 
the  case  of  Messenger  v.  P&nnsvlvania  R.  Co, , 
87  N.  J.  L.  531,  18  Am.  Rep."  754,  cited  for 
the  appellee,  the  court  was  careful  to  say  that 
**  it  must  not  t>e  inferred  that  a  common  car- 
rier, in  adjusting  his  price,  cannot  regard  the 
particular  circumstances  of  the  particular 
transportation.  Many  considerations  may 
properly  enter  into  the  agreement  for  carriage 
or  the  establishment  of  rates,  such  as  the 
quantitv  carried,  its  nature,  risks,  the  ex- 
pense of  carriage  at  different  periods  of  time, 
and  the  like ;  but  he  has  no  right  to  ffive  an 
exclusive  advantage  or  preference  in  that 
respect  to  some  over  others  for  carriage  in  the 
course  of  his  business. "  In  that  case  there 
was  a  very  clear  preference  to  one  party  over 
all  others  m  the  same  business  by  the  railroad 
company  giving  him  a  specific  drawback 
upon  freights  on  hogs  carried  from  the  same 
points,  and,  of  course,  as  this  was  direct  pref- 
erence over  all  others,  it  was  in  violation  of 
the  law.  But  that  decision  has  no  application 
to  this  case.  In  the  case  of  Intei'itate  Com^ 
merce  Commimon  v,  Baltimore  cfe  0.  R  Co,, 
145  U.  8.  268,  86  L.  ed.  699,  8  Inters.  Com. 
Rep.  93,  it  wi^  held  that  the  issue  by  a  rail- 
way company  engaged  in  interstate  commerce 
of  a  party-rate  ticket  for  the  transportation 
of  ten  or  more  persons  at  a  rate  less  than  that 
charged  to  a  single  individual  for  a  like 
transportation  on  the  same  trip  did  not  make 
an  unjust  or  unreasonable  charge,  nor  an  un- 
just discrimination,  now  give  an  undue  or 
unreasonable  preference  or  advantage  to  the 
purchasers  of  the  party  rate  ticket,  within  the 
meaning  of  the  several  provisions  of  the  In- 
terstate Commerce  Act  of  1887.  There  was 
much  discussion  of  the  general  subject  of  the 
prohibition  of  the  general  statute  in  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  in  this  case,  from  which  it  will  be  in- 
structive to  present  some  quotations.  The 
English  Traffic  Act  of  1854,  above  referred 
to,  was  fully  considered,  and  the  Cases  of 
Ox  lade  and  liansome,  and  others  hereinbefore 
cited,  were  recognized  and  followed.  Among 
other  things,  it  was  said  by  Mr^  Justice 
Brown,  who  delivered  the  opinion:  **It  is 
not  all  discriminations  or  preferences  that 
fall  within  the  inhibition  of  the  statute ;  only 
such  as  are  unjust  and  unreasonable.  For 
instance,  it  would  be  obviously  unjust  to 
charge  A.  a  greater  sum  than  B.  for  a  single 
trip  from  Washington  to  Pittsburg ;  but  if 
A.  agrees  not  only  to  go,  but  to  return  by  the 
same  route,  it  is  no  injustice  to  B.  to  permit 
him  to  do  so  for  a  reduced  fare,  since  the 
services  are  not  alike,  nor  the  circumstances 
and  conditions  substantially  similar,  as  re- 
quired by  section  2,  to  make  an  unjust  dis- 
crimination. Indeed,  the  possibility  of  just 
discrimination  and  reasonable  preferences  is 
recognized  by  these  sections  in  declaring 
what  shall  be  deemed  unjust.  ...  In 
order  to  constitute  an  unjust  discrimination 
under  section  2,  the  carrier  must  charge  or 
receive  directly  from  one  person  a  greater  or 
less  compensation  than  from  another,  or  must 
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accomplish  the  same  thing  indirectly,  by  a 
apecial-rate  rebate,  or  other  device ;  but  in 
either  case  it  must  be  for  a  ^  like  and  con- 
temporaneous service,  in  the  transportation 
of  a  ]ike  kind  of  traffic,  under  substantially 
similar  circumstances  and  conditions."  To 
bring  the  present  case  within  the  words  of 
this  section  we  must  assume  that  the  trans- 
portation of  ten  persons  on  a  single  ticket  is 
substantially  identical  with  the  transporta- 
tion of  one,  and,  in  view  of  the  universally 
accepted  fact  that  a  man  may  buy,  contract, 
or  manufacture  on  a  large  scale  cheaper  pro- 
portionately than  upon  a  small  scale,  this  is 
impossible.  In  this  connection  we  quote  with 
approval  from  the  opinion  of  Jtidge  Jackson 
in  the  court  below:  ''To  come  within  the 
inhibition  of  said  sections  the  differences 
must  be  made  under  like  conditions ;  that  is, 
there  must  be  contemporaneous  service  in  the 
transportation  of  like  kinds  of  traffic,  under 
substantially  the  same  circumstances  and  con- 
ditions. ...  In  short,  the  substance  of 
all  these  decisions  is  that  railway  companies 
are  only  bound  to  give  the  same  terms  to  all 
persons  alike,  under  the  same  conditions  and 
circumstances,  and  that  any  fact  which  pro- 
duces an  inequality  of  conditions  and  a 
chanse  of  circumstances  justifies  an  in- 
equality of  charge.  .  .  .  But,  in  so  far 
as  relates  to  the  question  of  'undue  pref- 
erence, '  it  may  be  presumed  that  congress, 
in  adopting  the  language  of  the  Engli^  act, 
had  in  mind  the  construction  given  to  these 
words  by  the  English  courts,  and  intended  to 
incorporate  them  into  the  statute.  McDonald 
y.  Eovey,  110  U.  S.  619,  28  L.  ed.  269. 

In  the  case  of  Fitdiburg  B.  Co,  v.  Qage,  12 
Gray,  898,  the  right  to  discriminate  upon  the 
basis  of  a  carriage  for  a  certain  time,  and  in 
certain  quantities,  was  declared.  The  claim 
of  the  shipper  was  for  an  equality  of  charges 
for  shipments  of  ice  with  charges  for  ship- 
ments of  bricks,  because  they  were  of  the 
same  class  of  freight ;  but  the  claim  was  not 
allowed.  The  court  said,  by  way  of  illustra- 
tion of  the  principle  upon  which  there  might 
be  a  lawful  discrimination  of  rates  upon  the 
same  class  of  goods :  **  If,  for  special  reasons, 
in  isolated  cases,  the  carrier  sees  fit  to  stipu- 
late for  the  carriage  of  goods  or  merchandise 
of  any  class  for  individuals  for  a  certain  time, 
or  in  certain  quantities,  for  less  compensation 
than  what  is  the  usual,  necessary,  and  reason- 
able rate,  he  may  undoubtedly  do  so  without 
entitling  all  other  persons  and  parties  to  the 
same  advantage  and  relief.  **  And  this  court 
said  in  the  case  of  Shipper  v.  Pennsylvania 
JR.  Co, ,  47  Pa.  838 :  "  We  are  not  prepared 
to  sa^  that  a  railroad  company  may  not  dis- 
criminate in  its  rate  of  tolls  in  favor  of 
domestic  trade  over  foreign,  in  favor  of  home 
products  over  those  which  are  extraterri- 
torial ;  especially  when  the  railroad  lies 
wholly  within  the  state.  Ownership  may  not 
be  a  reasonable  ground  for  a  distinction,  but 
weight,  bulk,  value,  place  of  production, 
and  many  other  things,  may  be. " 

These  cases  are  cited  as  illustrations  of 
various  reaaons  and  principles  upon  which 
lawful  discriminations  may  be  made  even  in 
charges  for  the  carriage  of  the  same  goods 
over  the  same  roads,  and  to  be  used  for  the 
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same  purposes.    But  in  the  present  case, 
where  not  only  a  particular  quantity  must 
be  furnished  to  the  railroad  every  day,  bat 
the  goods  at  the  point  of  delivery  are  to  be 
used  for  totally  different  purposes,  which  do^ 
not  conflict  or  compete  with  each  other,  the- 
reason  for  a  discrimination  has  an  inflnite- 
ly  greater  force.    In  Hutchinson  on  Carrieiv- 
(page  853),  after  a  protracted  review  of  all 
the  cases,  (and  they  are  very  numerous) ,  the 
writer  sums  up  the  result  thus:    ''Mere  in- 
equality in  charges  does  not,  therefore,   of 
itself  amoimt  to  an  unjust  discrimination* 
It  only  becomes  such  when  a  discrimination 
is  made  in  the  rates  charged  for  transporta- 
tion of  goods  of  the  same  class,  of  dinerent 
shippers,  under  like  circumstances  and  con- 
ditions.    8o  a  mere  reduction  from  the  estab- 
lished rate  is  not  necessarily  an  unjust  dis- 
crimination, but  it  becomes  such  when  it  i» 
either  intended,  or  has  a  natural  tendency, 
to  injure  another  shipper  in  his  business,  and 
destroy  his  trade  by  giving  to  the  fayoied 
shipper  a  practical  monopoly  of  the  busi- 
ness." 

We  come  now  to  consider  the  case  of  Borda 
y.  Philadelphia  d  E.  B,  Co.,  141  Pa.  484.     It 
was  an  action  of  case  brought  against  the- 
Philadelphia  &  Reading  Railroad  Company^ 
by  the  plaintiffs,  who  were  shippers  of  coal, 
to  recover  damages  for  alleged  illegal  dis- 
criminations in  the  freight  charged  to  the- 
plaintiffs  on  shipments  of  coal  over  the  de- 
fendant's road,  as  against  lower  rates  charged 
to  other  shippers  over  the  same  road.    The 
case  was,  by  agreement  of  the  parties,  re- 
ferred to  Mr.  Peter  McCall  as  referee,  who* 
made  a  most  exhaustive  and  elaborate  report 
denying  the  claim  of  the  plaintiffs,  and  hia 
report  was  affirmed  by  this  court.    As  the- 
shipments  had  been  made  prior  to  the  adop- 
tion of  our  Constitution  of  1874,  a  prelimi- 
nary question  arose,  whether  it  was  the  dutj 
of  the  defendant  to  carry  without  discrimina- 
tion.   The  referee  held  that  such  was  the  duty^ 
of  the  defendant,  saying :    **I  regard  it,  then, 
as  settled  law  in  this  state  that  a  railroad 
company,  a  common  carrier,  owes  a  duty  of 
equality  to  every  citizen ;  and  I  adopt  the- 
position  taken  by  Mr.  Bullitt  in  argument 
that  railroad  companies  have  no  right  to  mak» 
any  undue  discrimination  or  preference  ia 
their  charges,  and  a  charge  made  to  one  ship- 
per higher  than  another,  for  the  same  service, 
under  like  circumstances,  constitutes  undu» 
preference  and  discrimination,  and,  by  con- 
sequence, renders  the  charee  unreasonable. 
Such  is  the  general  rule,  and  it  is  yastly  im* 
portant  to  the  general  public  that  there  be  no» 
undue  relaxation  of  this  rule ;  for,  exercising, 
as  they  practically  do,  a  monopoly  of  trans- 

gortation  on  their  roads,  railway  managers^ 
ave  in  their  hands  a  tremendous  power,  by 
discrimination,  to  enrich  one  man  and  ruii> 
another.  The  equality,  however,  which  ia 
thus  prescribed  is  not  a  strict  and  literal 
equality  under  all  circumstances,  however 
varying  and  different.  It  is  rather  an  equal- 
ity in  me  sense  of  freedom  from  unreasonable- 
discrimination.  It  is  only  unjust,  undue,  or 
unreasonable  discrimination  against  which, 
the  law  has  set  its  canon.  Arbitrary  dis- 
crimination   it   illegal;   is  discrimination 
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made  with  a  view  of  giving  adyantage  to  one 
penoD.  But  the  truism  that  circumstances 
alter  cases  applies  here,  and  under  a  different 
state  of  circumstances  a  discrimination  may 
be  reasonable  and  lawful,  which,  were  the 
circumstances  the  same,  would  be  undue  and 
unreasonable.  In  order  to  render  lawful  an 
ine(^uality  of  charge,  the  goods  must  be 
carried  under  different  circumstances,  and  the 
question  whether  the  difference  is  material  or 
essential  arises  in  each  particular  case. "  The 
writer  regards  the  foregoing  as  the  most  pre- 
eise  and  uie  most  felicitous  expression  of  the 
law  upon  the  general  subject  under  considera- 
tion tiiat  he  has  met  with,  and  therefore 
quotes  it  entire. 

The  claim  of  the  plaintiffs  was  to  recover 
damages  to  the  amount  of  upwards  of  $60,000 
for  unjust  discrimination  in  favor  of  Auden- 
ried  &  Ck>.,  rival  coal  shippers  to  the  plain- 
tiffs, by  the  payment  to  Audenried  &  Co.  of 
rebates  on  coal  shipped  from  Port  Richmond 
to  points  beyond  New  Brunswick  at  the  rate 
of  ^1.65  for  steamer  coal,  and  other  rates  for 
other  grades.  It  was  proved  that  tiiese  rebates 
were  paid  under  agreements  between  Auden- 
ried &  Co.  and  the  defendant,  made  at  the 
beginning  of  the  season,  and  to  continue 
throughout  the  season,  and  the  referee  was  of 
opinion,  and  so  found,  that  these  contracts 
for  continuous  shipments  during  the  whole 
season  at  fixed  rates  constituted  such  a  differ- 
ence in  the  conditions  and  circumstances  of 
the  shipments  for  Audenried  &  Co.  and  the 
plaintiffs,  respectively,  as  to  justifv  the  dis- 
crimination, and  prevent  it  from  being  il- 
legal. In  expressing  his  conclusions  the 
reiferee  says:  ''The  defendant's  case  denies 
that  the  discrimination  was  willful,  and 
made  with  any  such  design  as  imputed  by  the 
plaintiffs.  It  rests  upon  the  ground  that  the 
payment  of  the  drawbacks  to  Audenried  & 
Co.  was  under  an  honest  and  bona  fide  belief 
that  they  were  entitled  to  them,  under  an 
arrangement  by  which,  in  consideration  of 
their  havine  made  contracts  early  in  the 
spring  for  delivery  of  coal  at  fixed  prices 
throughout  the  season,  they  were  allowed  the 
draw&cks  in  question.  .  .  .  On  the  whole, 
I  am  of  opinion,  upon  the  best  consideration 
I  have  been  able  to  give  the  subject,  that  the 
defendant  did  not  pay  to  Audenried  &  Co. 
the  drawbacks  complained  of  in  the  first  and 
additional  count  of  the  declaration  willfully, 
and  with  intent  to  enable  them  to  increase 
their  business  at  Uie  expense  of  the  plaintiffs, 
but  that  it  paid  the  same  in  good  faith,  under 
the  belief  that  Audenried  &  Co.  had  made 
contracts  in  the  spring  at  a  fixed  price  for 
the  delivery  of  the  coal.  .  .  .  I  am  of 
opinion,  therefore,  that  the  defendant  could 
legally  have  allowed  the  drawbacks  to  Au- 
denried A  Co.  which  it  did  allow,  if  that 
firm  had  had  contracts  made  in  the  early  part 
of  the  season  for  delivery  of  coal  in  the  eastern 
market  at  fixed  prices.  In  that  case,  al  though 
the  service  rendered,  to  wit,  the  transporta- 
tion, would  have  been  the  same  as  that  ren- 
dered to  the  plaintiffs,  yet  the  circumstances 
were  different,  and  the  difference  of  circum- 
stances would  have  justified  the  discrimina- 
tion." While  this  court  did  not  review  the 
testimony  taken  before  the  referee,  because  it 
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was  not  before  us,  we  affirmed  the  Judgment 
in  favor  of  the  defendant  upon  the  report, 
conceding  the  facts  to  be  as  found  by  the* 
referee,    it  will  be  perceived,  therefore,  that 
in  that  case  the  circumstance  that  the  coal 
was  shipped  for  Audenried  &  Co. ,  under  con- 
tracts made  at  the  beginning  of  the  season,  at 
fixed  prices,  and  to  continue  throughout  the 
season,  was  held  a  sufficient  reply  to  a  charge 
of  unjust  discrimination,  although  the  com- 
modity shipped  was  the  same,   to  wit,  an- 
thracite coai,  and  the  shipments  were  between 
the  same  points,  to  wit,  from  Port  Richmond 
to  points  east  of  New  Brunswick,  and  the 
plaintiffs  were  engaged  in  the  same  business 
as  Audenried  &  Co.,  whereas  here  the  plain- 
tiffs were  not  engaged  in  the  same  business- 
as  the   Bellefonte   Nail    Company.     There 
could  not  be  any  competition  between  then^ 
in  the  products  sold,  and  the  rate  at  which 
coal  was  carried  for  the  nail  company  was  a 
matter  of  absolute  indifference  to  the  plain- 
tiffs.    We  repeat  again  that  we  do  not  regard 
the  sales  of  coal  by  the  nail  companv  to  its 
own  employes  as  of  any  moment  in  the  case, 
(1)  because  there  is  no  proof  that  they  were 
made  with  the  knowledge  of  the  defendant, 
but  there  is  positive  and  uncontradicted  proof 
that  they  were  made  without  such  knowl- 
^8^*  (2)  because  the  defendant  is  not  re- 
sponsible for  such  sales  by  the  nail  company ; 
(o)  because  the  coal  carried  by  the  defendant 
for  tiie  nail  companv  was  not  carried  for  pur- 
poses of  sale  at  retail,  but  for  the  purpose  of 
manufacturing  nails  and  muck  bar;  (4)  be- 
cause there  is  no  proof  that  the  plaintiffs  sus- 
tained any  damage  by  reason  of  the  sales  of 
the  nail  company  to  their  employes.    But  It 
must  be  understood,  and  we  so  decide,  **  that 
a  manufacturing  company  has  no  right  to- 
engage  in  the  business  of  selling  coal,  even 
to  Its  own  employes ;  and  If  it  does  so,  and 
the  transporting  company  is  notified  of  such 
selling,  it  must*  thereupon  cease  to  carry  coal 
to  the  manufacturing  company  at  any  less 
rate  than  it  charges  to  the  coal  dealers,  or 
incur  the  penalties  of  unjust  discrimination. 
The  ruling  of  the  court  below  would  re- 
quire that  coal  carried  to  blast  furnaces,  roll- 
inf;-mills,    rail   mills,   founderies,  and  all 
other  manufacturing  enterprises,  should  be- 
carried  for  the  same'price  as  the  coal  carried 
to  anv  retail  dealer  in  the  same  locality, 
though  the  quantity  consumed  by  the  former 
might  extend  to  many  thousands  of  tons  each 
year,  while  the  quantity  carried  for  the  latter 
might  be  a  few  hundred  tons  only,  and  al- 
though the  manufacturing  companies  gave 
back  to  the  carrier  many  thousands  of  tons  of 
freight  each  year,   while  the  retail  dealer 
gave  back  none,  and  although  the  business  of 
the  manufacturer  in  no  wise  competes  with 
the  business  of  the  dealer.     We  think  the* 
differences  in  these  respects  between  these 
two  kinds  of  business  are  such  as  to  justify  a 
discrimination  in  the  rates  of  freight  charged 
to  each,  and  the  conditions  of  the  two  are  not 
alike,  and  their  circumstances  are  not  simi- 
lar, within  the  meaning  of  our  Act  of  1883, 
and  therefore  there  can  be  no  recovery  in  thia 
case.    The  fact  that  the  payment  of  the  re- 
bates was  not  known  to  the  plaintiffs  is  of  no 
possible  consequence,  both  because  they  had 
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no  right  to  know  it,  under  our  present  ruling 
that  the  circumstances  were  not  similar,  and 
xhe  conditions  not  alike,  and  also  because,  if 
the  discriminating  charge  was  lawful,  the 
absence  of  notice  to  the  plaintiffs  would  not 
make  it  unlawful.  *  The  same  point  was  mad<6 
and  ruled  in  the  Borda  Case.  The  referee 
said:  ''But  in  point  of  law  I  do  not  think 
that  the  duty  oi  giving  notice  to  the  world 
of  every  special  Tate  rests  upon  the  carrier, 
under  penalty  of  being  guilty  of  unlawful 
discrimination  by  his  omission  to  give  such 
notice.  How  and  to  whom  is  such  notice  to 
be  given?" 

It  remains  only  to  be  added  that  differences 
of  freight  rates  on  coal  to  manufactures  and 
to  mere  dealers  are,  and  have  been  for  many 
years,  in  universal  practice,  and  not  a  single 
case  other  than  this  has  as  yet  reached  the 
courts  of  last  resort  in  England  or  in  the 
United  States,  questioning  the  entire  legality 
and  propriety  of  such  differences,  and  that 
-circumstance  is  ample  proof  that  boih  the 
professional  and  the  lay  mind  have  assented 
to  the  practice. 

Speaking  upon  a  similar  subject, —the  dif- 
ference in  passenger  rates  upon  ordinary  tick* 
•ets  and  thousand-mile  tickets  or  go  and  return 
tickets, — the  Supreme  Court  of  the  United 
States,  in  the  case  of  Interstate  Commerce 
Commission  v.  Baltimore  <fe  0.  Ji.  Co. ,  145  U. 
8.  263,  86  L.  ed.  699,  4  Inters.  Com.  Hep. 
92,  said:  **In  view  of  the  fact,  h(«wev(T, 
that  every  railway  company  issues  such  tick- 
ets ;  that  there  is  no  reported  case,  state  or 
federal,  wherein  their  illegality  hjw  been 
questioned;  that  there  is  no  such  case  in 
England  ;  and  that  the  practice  is  universally 
acquiesced  in  by  the  public, — it  would  seem 
that  the  issuing  of  such  tickets  should  not  be 
held  an  unjust  discrimination  or  an  unreason- 
able preference  to  the  persons  traveling  upon 
them. "  On  the  question  of  damages  the  court 
below  charged  the  jury  :  "If  the  nail  works 
paid  twenty  cents  less  freight  per  ton  on  their 
coal,  they  had  tliat  much  of  an  advanUitre 
over  others ;  and  the  law  would  seem,  in  the 
mind  of  the  court,  to  fix  that  excess  as  tiie 
measure  of  the  plaintiffs*  damaires."  We 
thi  nk  this  was  serious  error.  The  Act  of  1883 
contains  no  language  justifying  an  instruc- 
tion that  the  party  injui-ed  can  recover  three 
times  the  amount  of  the  difference  in  the  rates 
•charged.  The  words  of  the  act  are :  **  Any 
yiolation  of  this  provision  shall  make  the 
offending  company  or  common  carrier  liable 
to  the  party  injured  for  damages  treble  the 
amount  of  injury  suffered. "  The  **  amount  of 
injury  suffered**  is  the  measure  of  the  single 
damages  to  be  allowed.  But  ii  does  not  at 
all  follow  that  the  amount  of  injury  suffered 
is  the  difference  in  the  rates  charged.  It 
might  be,  or  it  mi^ht  not  be,  but,  in  any 
event,  it  must  be  a  subject  of  proof,  and 
there  was  no  proof  .in  the  case  of  the  actual 
damage  sustained.  How  does  it  follow  that 
because  the  defendant  company  paid  in  1889 
to  the  nail  company  a  rebate  of  some  $6,000 
on  all  the  shipments  that  had  been  made  from 
1881,  and  a  few  sums  thereafter,  the  plain- 
tiffs suffered  damage  to  any  extent  ?  In  point 
of  fact  the  nail  company  paid  the  full  freight 
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of  50  cents  a  ton  net  during  all  tliese  years, 
and  their  claim  for  rebates  was  not  adjusted 
until  1889.  How,  then,  does  it  appear  that 
damage  was  suffered  by  the  plaintiffs  in  con- 
sequence of  the  payment  of  the  rebates  to  the 
nail  company?  It  does  not  appear  that  the 
plaintiffs  sold  their  coal  for  any  less  than  the 
current  market  price  at  any  time  except 
when  they  and  the  other  dealers  were  engaged 
in  a  war  of  prices,  and  sold  it,  far  below 
actual  cost  in  a  struggle  to  capture  the  mar- 
ket, and  it  does  not  appear  but  tliat  the  plain- 
tiffs would  have  sold  their  coal  at  20  cents 
less  than  they  did  if  they  had  received  the 
rebate.  The  natural  inference  is  that  that  is 
precisely  what  they  would  have  done  in  the 
contest  for  the  market.  But  of  all  this  there 
is  not  a  word  of  testimony,  and  yet  it  is  only 
actual  damage  that  they  can  recover.  The 
proof  for  the  defendant  was  that  they  never 
cut  the  market  price  to  their  men,  but  main- 
tained it  even  when  the  coal  dealers  of  the 
town  were  slaughtering  each  other's  trade  by 
selling  below  cost.  As  three  times  the  actual 
damage  is  the  penalty  the  defendant  would 
have  to  pay  if  the  judgment  were  sustained, 
they  have  a  right  to  require  very  clear  and 
definite  proof  as  to  what  the  actual  damage 
was.  When  blast  furnaces  and  great  iron 
mills  arc  built,  they  are  not  placed  in  cities 
or  towns,  but  in  the  open  country,  where  land 
is  abundant  and  dieap,  and  of  course  on  the 
1  ine  of  a  rai  Iroarl.  When  they  are  establ  ished 
there  is  no  population  at  the  place  of  erec- 
tion. The  railroad  companies  are  very  will- 
ing to  make  as  favorable  terms  as  possible  for 
freights  on  all  the  materials  that  are  brought 
to  the  plants,  and  on  all  productxS  tliat  are 
carried  from  them,  because  they  iret  a  larnrely 
increased  business  from  such  enterprises. 
W^hcn  tl»e  works  are  erected,  houses  are  built 
for  the  men  and  ofHcials  of  the  companies. 
After  that  come  ihe  usual  accessories  required 
to  supply  the  wants  of  the  population,  to 
wit,  merchants,  tradesmen,  mechanics,  buich- 
ers,  bakers,  grocers,  and,  among  others,  coal 
dealers.  But  the  moment  the  last  of  th(>se 
arrive,  if  the  principles  which  prevailed  in 
the  court  below  in  this  case  are  correct,  the 
whole  freight  system  agreed  upon  between 
the  transporter  and  the  man  fact  urer  thereto- 
fore must  be  changed  and  advanced  to  the 
freight  rates  charged  to  the  retail  dealers,  or 
el.se  all  the  rates  cliarged  to  such  dealers  must 
be  lowered  to  conform  to  the  rates  charged  to 
the  manufacturer.  If  this  is  not  done,  the 
manufacturer  incurs  the  risk  of  being  visited 
years  afterwards  w  ith  claims  for  treble  dam- 
ages, which  may  embrace  any  period  of  six 
years,  and,  as  all  the  dealers  have  the  same 
right  of  action  in  this  regard  that  any  of 
them  has,  and  every  town  or  city  along  the 
line  has  some  or  many  retail  coal  dealers  and 
manufacturing  establishments  also  within  its 
limits,  it  is  easy  to  see  that  the  aggregate  of 
such  claims  many  soon  absorb  the  entire 
property  and  assets  of  the  stroxvgest  transport- 
ing companies  of  the  state.  We  do  not  find 
anything  in  the  law  that  renders  necessary  or 
possible  any  such  results  as  these,  and  we 
think  it  wiser  and  better  to  administer  the 
law  so  that  the  rights  and  interests  of  all  may 
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be  consenred  within  rational  and  sensible 
limits. 

We  sustain  the  first,  second,  third,  and  fifth 
assignments  of  error.    The  fourth  and  sixth 


assignments  have  no  merit,  and  are  not  sua* 
tained. 
Judgment  rwersetL 
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William  B.  KOPP  et  at.,  Ajppti., 

r, 

Cora  E.  REITER 

A  deed  plstoed  in  escrow  but  not  delivered 
oaonot  be  regarded  as  a  sufflolent  memorandum 
of  a  parol  aerreement  for  the  sale  of  the  land  to 
satisfy  the  statute  of  frauds,  wherojlt  does  not 
recite  the  terms  of  the  contract* 

(March  81, 1808.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Cook  County  in 
favor  of  complainant  in  an  action  brouc^nt  to 
cancel  a  certain  contract  and  trust  deed  as  a 
cloud  on  complainant's  title.    Affirmed, 


Statement  by  Maffrnder,  J.  .* 

The  original  bill  In  this  case  was  filed  in 
the  circuit  court  of  Cook  county  on  July  8, 
1891,  by  the  appellee  Cora  E.  Reiter,  against 
the  appellant  William  P.  Kopp,  the  ap- 
pellee Edward  Reiter,  and  B.  F.  Cronkrite 
and  Henry  M.  Bacon,  for  the  purpose  of  re- 
movins;  the  contract  and  trust  deed  herein- 
after described  as  clouds  upon  her  title  to  a 
lot  owned  by  her,  and  situated  in  the  town  of 
Hyde  Park,  in  said  county.  Subsequently, 
the  appellants  William  A.  Hammond  and 
Frank  0.  Vierling,  claiming  to  be  the  real 
purchasers  of  the  lot  in  Kopp*s  name,  were 
made  defendants.  Answers  were  filed  to  the 
original  bill,  and  a  cross-bill  and  amended 
crossbill  were  filed  by  Kopp,  Hammond,  and 
Vierling  against  Cora  E.  and  Edward  Reiter, 


NOTX.— Uindettvered  dted  as  mefmorandtum  to  iotitfy 
atatuU  of  frauds. 

There  appears  to  be  some  conflict  of  antborities 
fts  to  whether  an  undelivered  deed  will  satisfy  the 
Btatate  of  frauds,  but  some  cases  that  sustain  such 
a  contract  do  so  on  the  ground  that  the  deed  em- 
bodies the  substance  of  the  contract,  glviog  parties 
ooDsideratioD,  description  and  terms  of  sale.  Jen- 
kins ▼.  Harrison,  08  Ala.  845;  Ma  Gee  r.  Blankenship, 
95N.  a  U3 ;  Bowles  v.  Woodson,  6  Oratt  78 :  Glriel 
▼.  Lomaz,  89  Ala.  420;  Johnston  y.  Jones,  86  Ala. 
286. 

And  the  same  Is  held  where  the  deed  supplies  the 
terms  of  contract,  taken  hi  conoection  with  other 
writings.    Thayer  y.  Luce,  22  Ohio  St.  82. 

The  same  was  held  in  Work  y.  Gowhlck,  81  HI. 
817,  although  one  of  the  Judfces  in  this  case  puts 
his  decision  on  the  ground  that  the  statute  of 
frauds  does  not  apply  to  a  sale  made  by  an  execu- 
tor under  an  order  of  court,  under  Act  July  1, 1874. 

But  other  cases  hold  without  discussing  the  ques- 
UoD  whether  the  terms  of  the  contract  are  fully 
recited  in  the  deed  that  a  deed  which  is  not  deliy- 
ered  will  not  of  itself  constitute  a  memorandum 
of  oootract  so  aa  to  satisfy  the  statute  of  frauds,  in 
so  action  by  the  grantor  against  the  grantee. 
Sands  y.  Thompson,  43  Ind.  18;  Oraluim  y.  Theis« 
47  Ga.  479;  Cagger  y.  Lansing,  48  N.  Y.  660,  reyersing 
67  Barb.  421 ;  Allebaoh  y.  Godshalk,  116  Pa.  328,  18 
W.  N.  C.  445. 

And  that  it  Is  not  sufficient,  eyen  if  yendor  has 
it  registered,  although  theyendee  had  altered  with 
his  own  hand  a  draft  of  the  conyeyance.  Haw- 
kins y.  Holmes,  1  P.  Wma.  770. 

So  an  undeUyered  deed  destroyed  by  oonsent  of 
yendee  will  not  be  held  to  be  a  sufficient  contract 
where  the  land  is  attempted  to  be  sold  under  ex- 
ecution against  the  yendee.  Sulliyan  y.  O^Neal,  66 
T^.438. 

A  deed  from  A  to  B  undeliyered  is  not  eyidenoe 
in  fayor  of  C  In  an  action  by  him  airainst  A  for 
breach  of  the  contract  of  sale  where  .there  Is  no 
writing  to  connect  A  andC  and  B  neyer  performed 
his  part.   Henderson  y.  Beard,  61  Ark.  488. 

And  a  deed  undeliyered  is  not  of  itaelf  sufficient 
to  satisfy  the  statute  of  frauds,  in  an  action  to  com- 
pel an  exchange  of  lands,  and  this  is  held  on  the 
ffround  that  the  contract  is  not  complete  without 
<lelirery.   Nichols  y.  Oppermann,  6  Wash.  018. 
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And  the  same  was  held  in  an  action  by  yendee 
airainst  the  yendor.    Overman  y.  Kerr.  17  Iowa.  485. 

And  the  same  was  held  io  an  action  by  a  yendee 
against  his  yendor,  where  a  deed  by  yendor  aud 
mortgage  by  yendee  bad  been  executed  but  not 
delivered.  Wiery.  Batdorf,24  Neb.  83:  Comer  y. 
Baldwin,  16  Minu.  172;  Parker  y.  Parker,  1  Gray 
409. 

And  the  same  applied  in  an  action  by  the  execu« 
tor  of  a  vendor  against  the  yendee.  Day  v.  La- 
oasse,  85  Me.  242. 

So  it  was  held  in  an  action  against  a  vendor  to 
compel  specific  performance,  that  a  deed  which  is 
not  delivered  and  that  does  not  contain  the  whole 
contract,  there  being  no  other  memorandum  in 
writing,  will  not  satisfy  the  statute  of  frauds. 
Thomas  y.  Sowards,  26  Wis.  63L 

And  the  same  was  held  in  an  action  by  vendee 
against  the  vendor  to  compel  specific  performance. 
Oampbell  y.  Thomas,  42  Wis.  487,  24  Am.  Bep.  427; 
Swain  y.  Bumette.  80  Cal.  664. 

An  undelivered  deed  was  not  sufficient  to  satisfy 
the  statute  of  frauds.  In  a  suit  by  the  yendee 
against  another  purchaser  from  his  yendor  with 
notice,  where  a  letter  offering  a  certain  price  for 
the  property  which  was  not  described  was  accepted* 
Freeland  y.  Chamley.  80  Ind.  182. 

So  a  bill  of  sale  of  personalty  and  crop  setting 
forth  that  It  was  on  a  tract  of  land  which  *is  this 
day  conveyed  by  me  to  F.  P.**  that  is  signed  to- 
gether with  a  deed  that  is  undelivered  will  not  be 
a  sufficient  contract  in  an  action  by  venuee  against 
yendor.    Popp  y.  Swanke,  68  Wis.  864. 

So  where  possession  of  the  property  has  been 
taken  under  an  undelivered  deed,  the  same  was 
held  sufficient  ooupled  with  the  faot  of  part  per- 
formance. Parrlll  y.  McKlnley.  0  Oratt.  1, 68  Am. 
Dec.  212;  Etart  y.  Carroll,  86  Pa.  606. 

And  where  the  possession  of  an  executed  deed 
has  been  obtained  by  the  vendee  by  fraud,  if  such 
deed  is  relied  upon  by  the  vendor,  it  will  be  re- 
garded as  an  executed  contract,  io  a  suit  by  vendor 
for  the  purchase  money.  Smith  y.  Arthur,  110  N. 
C.400. 

So  a  deed  executed  in  blank  and  left  in  escrow 
to  be  tilled  when  sale  is  made  may  after  deliyery 
be  enforced  as  a  contract  to  convey.  BlacknaU  y« 
Parlsh,60  N.  0. 70, 78  Am.  Dec.  288L.  L  1^ 
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praying  for  a  specific  performance  of  said 
contract,  which  cross- bills  were  answered  by 
the  defendants  thereto,  and  in  the  answers  the 
statute  of  frauds  was  pleaded.  The  bill  was 
afterwards  dismissed  as  to  Cronkrite  upon  his 
delivering  into  the  hands  of  the  clerk  of  the 
court  the  said  contract  and  the  $250  therein 
mentioned.  The  cause  was  referred  to  a 
master  to  take  the  evidence  and  report  his 
fiudings  thereon.  Upon  tiie  hearing,  the 
circuit  court  decreed  in  favor  of  the  com- 
plainant in  the  original  bill,  granting  the 
relief  therein  prayed, and  dismissed  the  cross- 
bill, ordering  the  clerk  to  pay  over  the  $250 
to  said  Kopp,  and  directing  Bacon,  the 
trustee,  to  release  the  trust  deed.  From  this 
decree  the  case  is  brought  here  by  appeal. 

On  December  27,  1890,  and  prior  thereto 
Vid  thereafter,  the  appellee  Cora  E.  Reiter 
was  the  owner  in  her  own  right  of  the  lot  in 

auestion.  On  that  day  her  husband,  Edward 
leiter,  entered  into  a  written  contract  with 
said  Eopp,  agreeing  to  sell  the  lot  to  him  for 
$5,000,  Kopp  paying  $250  down  as  earnest 
money,  and  agreeing  to  pay  $2,750  within 
five  days  after  the  title  should  be  examined 
and  found  good,  provided  a  warranty  deed 
conveying  a  good  title  should  then  be  ready 
for  delivery,  and,  for  the  balance,  to  give  his 
note  for  $2,000,  payable  in  one  year,  with 
interest  at  the  rate  of  6  per  cent  per  annum, 
secured  by  a  trust  deed  upon  the  property ; 
an  abstract  of  title  to  be  furnished  within  a 
reasonable  time,  etc.  Before  December  27th, 
Edward  Reiter  had  placed  a  sale  board  upon 
the  lot,  offering  it  for  sale  in  his  own  name, 
and  had  also  authorized  the  real  estate  firm 
of  B.  F.  Cronkrite  <&  Co.  to  place  their  sale 
board  upon  it.  Reiter  and  Kopp  were  brought 
together  by  George  E.  Farley,  an  employe  of 
Cronkrite  &  Co.,  at  whose  office  the  contract 
was  drawn  by  Farley,  and  with  whom  the 
earnest  money  and  the  contract  were  left.  On 
December  31,  the  abstract  was  delivered  to 
Kopp.  Within  ten  days  thereafter,  Kopp 
presented  to  Cronkrite  &  Co. ,  as  the  only  ob- 
jection to  Uie  title  raised  by  his  attorney,  a 
written  memorandum  suggesting  that  an  af- 
fidavit be  obtained  showing  the  death  of  a 
party  whose  death  was  recitea  in  a  deed  in  the 
chain  of  title.  On  January  7,  1891,  Farley 
drew  up  a  warranty  deed  and  a  note  and  trust 
deed,  as  above  specified.  The  warranty  deed 
was  executed  on  January  7th  or  8th,  by  Mrs. 
Reiter  and  her  husband,  but  was  retained  by 
the  latter  and  never  delivered ;  nor  does  it  ap- 
pear that  it  was  ever  approved  by  Kopp,  or 
submitted  to  him  or  seen  by  him.  The  note 
and  trust  deed  appear  to  have  been  thereafter 
executed  by  Kopp,  but  were  never  delivered 
to  or  received  by  Reiter,  though  he  examined 
the  original  drafts  before  their  execution. 
Reiter  never  obtained  the  required  affidavits, 
and  treated  the  objection  to  the  title  as 
trivial,  claiming  that  it  was  made  for  delay 
only.  Matters  remained  in  this  condition, 
Reiter  calling  at  the  office  of  Cronkrite  &  Co. 
several  times  to  know  why  the  money  and 
note  and  trust  deed  were  not  ready,  and  Kopp 
calling  to  ask  if  the  affidavit  was  obtained, 
until  Januarv  16,  1801,  when  the  residence 
of  Mr.  and  Mrs.  Reiter  was  destroyed  by  fire. 
On  the  morning  of  January  17th,  which  was 
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Saturday,  Mrs.  Reiter  told  her  husband  that 
she  was  tired  of  the  delay,  and  that,  imless 
the  matter  was  closed  that  dsv,  she  would  not 
al  1  ow  the  deed  to  be  del i  vered.  Accordingly 
he  went,  during  the  forenoon  of  that  day,"  to 
the  office  of  Cronkrite  &  Co.,  and  demanded 
that  the  matter  be  closed.  Farley  at  once 
telephoned  to  Kopp,  who  was  at  work  in  a 
bank,  informing  him  of  Reiter*s  presence  and 
demand.  Upon  being  told  that  the  affidavit 
was  not  yet  procured,  Kopp  answered  that  he 
would  waive  the  production  of  the  affidavit, 
as  he  was  to  receive  a  warranty  deed,  but 
could  not  leave  the  bank,  and  would  not  be 
able  to  pay  the  money  until  Monday,  January 
19th.  When  this  answer  was  communicated 
by  Farley  to  Reiter.  the  latter  stated  that  the 
transaction  must  be  completed  on  that  day 
(Saturday) ,  or  not  at  all.  On  Monday,  Kopp 
came  to  the  office  of  Cronkrite  A  Co.  to  paj 
the  money  and  exchange  the  papers,  but  was 
told  that  it  was  too  late.  On  Wednesday, 
January  21st,  he  tendered  to  Mr.  Reiter  the 
$2, 750  and  the  note  and  trust  deed,  and  de- 
manded the  deed,  but  Reiter  refused  to  de- 
liver the  deed,  or  to  accept  the  money  and 
securities.  On  January  21st,  Kopp  recorded 
a  copy  of  the  contract,  and  also  the  trust 
deed.  Some  days  afterwards,  Reiter  destroyed 
the  deed. 


Messrs.  George  R.  ChraAt  and  Cbarl 
E.  Pope  for  appellant. 

Messrs.   Ashcrait  A  Gordon   for   ap- 
pellee. 

Kagrnder*  t7.»  delivered  the  opinion  of 
the  court : 

Under  the  facts,  did  Mrs.  Reiter,  the  owner 
of  the  lot,  make  any  such  contract  for  its  sale 
and  conveyance  as  a  court  of  equity  will  com- 
pel her  to  perform?  Section  2  of  the  Statute 
of  Frauds  provides  as  follows:  ''No  action 
shall  be  brought  to  charge  any  person  upon 
any  contract  for  the  sale  or  lands,  etc., 
.  .  .  unle&s  such  contract  or  some  memo- 
randum or  note,  thereof  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him 
lawfully  authorized  in  writing,  signed  by 
such  party.  **  1  Btarr  &  C.  Anno.  Stat.  chap. 
69,  §  2,  p.  1192.  It  cannot  be  contended  here 
that  there  has  been  any  such  part  performance 
of  a  parol  contract  by  pavments,  possession, 
and  improvements  as  will  take  the  case  out 
of  the  statute  of  frauds.  The  purchaser, 
Kopp,  never  took  possession  of  the  lot,  nor 
made  any  improvements  upon  it.  The  only 
payment  he  made  was  that  of  the  earnest 
money,  $250.  This  amount,  however,  was 
not  paid  to  Mrs.  Reiter,  but  to  Cronkrite  & 
Co. ,  who  never  had  any  authority  from  her, 
written  or  otherwise,  to  make  sale  of  the  lot, 
or  to  take  any  other  steps  in  regard  to  it.  TVe 
have  held  in  a  number  of  cases  that,  in  order 
to  ascertain  what  sort  of  writing  is  sufficient 
to  meet  the  requiremente  of  the  statute  aa 
above  (quoted  no  form  of  language  is  nec- 
essary, if  onlv  the  intention  can  be  gathered, 
and  that  any  kind  of  writing,  from  aaolemn 
deed  down  t-o  mere  hasty  notes  or  memoranda 
in  books,  pipers,  or  letters,  wilt  suffice,  but 
that  the  writings,  notes,  or  memoranda  must 
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contain  on  their  face,  or  by  reference  to 
others,  the  names  of  the  parties,  vendor  and 
Tendee,  a  sufficiently  clear  and  explicit  de- 
scription of  the  property  to  render  it  capable 
of  being  identiCed  from  other  property  of 
like  kind,  together  with  the  terms,  condi- 
tions (if  there  be  any) ,  and  price  to  be  paid, 
or  other  consideration  to  be  given ;  and  such 
writing,  rote,  or  memorandum  must  be 
signed  by  the  party  to  be  charged,  or,  if 
signed  by  an  agent,  the  authority  of  such 
a^ent  must  be  in  writing,  signed  by  the 
party  to  be  charged,  and  the  contract  or 
memorandum  or  note  thereof  made  by  the 
agent  must  also  be  in  writing,  and  signed 
by  him.  McConnell  v.  BriUhart,  17  111.  354, 
65  Am.  Dec.  661 ;  Cosntt  y.  Hobbs,  56  111. 
231 ;  Wood  v.  DavU,  82  111.  811 ;  Albertsnn  v. 
A^Uni,  102111.  50  iChapveUv.  McKnighU  108 
111.  570 ;  La9h»r  v.  Gardner,  124  111.  441.  The 
only  writing  ever  signed  by  Mrs.  Reiter  in 
this  case  was  the  warranty  deed  which  she 
executed  on  or  about  January  7,  1891,  and 
which  remained  in  the  hands  of  her  husband, 
and  was  never  delivered  to  Kopp,  or  to  Vier- 
ling  or  Hammond.  We  do  not  think  that  this 
deed  can  be  regarded,  under  the  facts  dis- 
closed by  the  record,  as  such  a  memorandum 
or  note  of  a  contract  for  the  sale  of  the  land 
as  is  sufficient  to  take  the  case  out  of  the  stat- 
ute of  frauds.  The  contract  of  December  20, 
1890,  was  executed  by  and  between  Mr. 
Reiter  and  the  appellant,  Kopp,  but  not  by 
Mrs.  Reiter,  the  owner  of  the  lot.  She  gave 
her  husband  no  written  authority  to  act  as 
her  agent  for  the  sale  of  the  lot,  or  to  sell 
it,  or  to  sign  any  contract  for  the  sale  of  it. 
We  think  that  the  findings  of  the  master,  to 
whom  the  cause  was  referred,  and  whose  re- 
port was  confirmed  by  the  court  below,  are 
sustained  by  the  evidence.  He  finds  in  his 
report  that,  before  said  contract  was  exe- 
cuted, Mrs.  Reiter  was  not  consulted  about 
it.  and  did  not  consent  to  it,  and  did  not 
even  give  her  husband  any  parol  authority 
to  sell  the  lot.  The  testimony  shows  that  she 
was  opposed  to  selling  the  lot,  and  reluc- 
tantly executed  the  deed  at  the  request  of  her 
husband.  Although  he  informed  her  of  the 
execution  of  the  contract  after  he  had  signed 
it,  yet  it  was  never  shown  to  her,  and  she 
never  saw  it  until  the  hearing  of  the  cause. 
The  master  has  found,  and  the  evidence 
shows,  that  the  deed  was  not  executed  with 
reference  to  the  previous  written  contract  be- 
tween Reiter  and  Kopp,  but  with  the  under- 
standing that  Mr.  Reiter  was  to  deliver  it 
upon  receiving  $3,000  in  money  and  a  note 
and  trust  deed  for  $2,000.  The  deed  simply 
purported  to  convey  the  premises  from  the 
grantors  to  the  ^antee  for  a  consideration  of 
15,000,  but  it  did  not  recite  the  terms  of  the 
contract,  or  in  any  manner  refer  to  the  con- 
tract. Counsel  for  appellant  disclaim  any 
reliance  upon  the  ondelivered  deed  as  a  con- 
veyance of  title,  but  contend  that  it  is  such 
written  evidence  of  the  contract  of  sale  as 
satisfies  the  statute  of  frauds,  whose  object 
and  meaning  **  is  to  reduce  contracts  to  a  cer- 
tainty, in  order  to  avoid  perjury  on  the  one 
hand  (by  the  setting  up  of  parol  evidence, 
which  is  easily  fabricated),  and  fraud  on  the 
other"  {WetfcTdy.  Beauty ,  8  Atk.  503)  ;  that 
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the  nondelivery  of  the  deed,  regarded  as  such 
written  evidence,  is  immaterial ;  that  it  it 
immaterial  whether  Mrs.  Reiter  did,  or  did 
not,  intend  to  charge  herself  thereby ;  and 
that  the  deed  was  an  admission  in  writing  of 
what  the  contract  was.  It  is  true  that  an  un- 
delivered deed  is  sometimes  resorted  to  in 
order  to  help  out  the  requirements  of  the 
statute  of  frauds,  but  it  can  hardly  be  said 
that  the  circumstances  under  which  such  a 
deed  can  be  so  used  are  disclosed  by  the  facta 
in  the  present  record.  The  language  of  the 
statute  is,  **  some  memorandum  or  note  there- 
of." The  word  "thereof"  refers  back  to  the 
word  **  contract. "  There  must  be  some  mem- 
orandum or  note  in  writing  of  the  contract. 
Hence,  if  an  undelivered  deed  executed  by 
the  owner  can  be  regarded  as  meeting  the  re- 
quirements of  the  statute,  it  must  be  a  mem- 
orandum or  note  of  the  contract,  or  in  other 
words,  must  refer  to  the  terms  and  conditiona 
of  the  contract. 

In  Cagger  v.  LanHng,  48  N.  T.  650,  it  is 
said:  "The  counsel  .  .  .  insists  that  the 
deed  executed  by  the  intestate,  and  delivered 
in  escrow,  is  a  contract  for  the  sale  of  the  land 
executed  by  the  intestate.  This  position  can- 
not be  sustained.  The  deed  purports  to  be  a 
conveyance  of  all  the  intestate's  interest  in 
the  premises,  for  a  consideration  therein  ex- 
pressed of  $1,000,  but  is  wholly  silent  as  to 
the  terms  of  the  contract  pursuant  to  which 
it  was  made."  In  Campbell  ▼.  Thomas,  4d 
Wis.  437,  24  Am.  Rep.  427.  it  was  held  that 
one  who  had  deposited  a  deed  with  a  third 
person,  with  directions  to  deliver  it  to  the 

frantee  on  the  happening  of  a  certain  event, 
ut  had  made  no  valid  executory  contract  to 
convey  the  land,  could  revoke  the  directions 
to  the  depositary,  and  recall  the  deed  at  any 
time  before  the  conditions  of  the  deposit  had 
been  complied  with,  provided  those  condi- 
tions were  such  that  the  title  did  not  pass  at 
once  to  the  grantee  upon  delivery  of  the  deed 
to  the  depositary ;  and  it  was  there  said :  "  If 
a  person,  who  nas  made  a  parol  agreement  to 
sell  land,  sign  an  instrument  in  the  form  of 
a  conveyance  of  such  land  to  the  vendee,  and 
deposit  it  in  escrow,  if  such  instrument  con- 
tains the  terms  of  the  parol  agreement  includ- 
ine;  the  consideration,  it  is  a  sufficient  com- 
pliance with  the  requirements  of  the  statute 
of  frauds."  In  Swain  v.  Bumette,  89  Cal. 
564,  it  was  held  that  an  undelivered  deed, 
executed  i  n  pursuance  of  an  oral  agreement 
of  sale,  cannot  be  regarded  as  a  sufficient 
memorandum  to  satisfy  the  statute  of  frauds, 
unless  it  is  shown  to  have  contained  a  mem- 
orandum of  the  oral  agreement.  Fretkmd  v. 
Chamley,  80  Ind.  182 ;  Parker  v.  Parker,  1 
Gray,  409 ;  (herman  v.  Kerr,  17  Iowa,  485 ; 
Cannon  v.  Cannon,  26  N.  J.  Eq.  816 ;  John* 
iton  y.  Jonee,  85  Ala.  286. 

Many  of  the  cases  cited  as  authority  for  the 
position  that  a  deed  executed  by  an  owner  of 
land,  but  not  delivered,  is  a  sufficient  mem- 
orandum of  a  contract  of  sale,  under  the  stat- 
ute, will  thus  be  found,  upon  examination, 
to  refer  to  deeds  containing  the  terms  of  the 
contract.  In  the  case  at  bar,  however,  as 
has  already  been  stated,  the  deed  executed  by 
Mrs.  Reiter  and  her  husband  was  a  simple 
conveyance  of  the  lot  for  a  consideration  of 
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$5,000,  and  was  silent  as  to  the  terms  of  the 
contract  of  December  27,  1890.  Where  the 
owner  of  land  has  signed  a  written  contract 
of  sale,  or  some  writing  amounting  to  such 
a  contract,  but  has  f&Ued  therein  to  properly 
describe  the  property,  a  deed  executed  by 
liim,  but  not  yet  delivered,  may  be  looked  to 
ns  a  part  of  the  transaction,  and  may  be  made 
to  aid  the  prior  agreement,  and  secure  its  en- 
forcement, by  supplying  the  defect  in  such 
^iesc.ription.  Thus,  in  Jenkins  v.  Harrison^ 
<)6  Ala.  815,  to  which  reference  is  made  by 
•coiinael  for  appellant,  a  memorandum  in 
writing,  purporting  to  contain  the  terms  of  a 
contract  for  the  sale  of  land,  and  signed  by 
both  of  the  parties,  failed  to  describe  the 
property  with  the  certainty  and  deflniteness 
required  to  a  specific  performance,  but  deeds, 
inoperative  for  want  of  delivery,  were  exe- 
cuted by  the  parties  a  few  days  afterwards, 
which  did  correctly  describe  the  land  ;  and  it 
was  held  that  such  undelivered  deeds,  and  the 
memorandum  signed  by  the  parties,  might, 
when  taken  together,  satisfy  the  requisitions 
of  the  statute  of  frauds,  the  court  saying: 
**  When  the  memorandum  .  .  .  is  taken 
and  read,  as  it  must  be,  in  connection  with 
the  deeds  subsequently  executed,  there  is  no 
doubt  or  uncertainty  as  to  the  terms  of  the 
contract  for  the  sale  of  the  lands.  True, 
the  deeds  do  not  expressly  refer  to  the  mem- 
orandum, but  they  were  all  executed  as  parts 
of  a  single  transaction,  between  the  same 
parties,  having  reference  to  the  same  subject- 
matter."  In  Work  v.  Cowhick,  81  111.  317, 
property  was  struck  off  to  appellant  as  the 
highest  bidder  at  an  administrator's  sale,  and 
the  administrator's  deed  of  the  land,  and  a 
note  si/?ned  by  the  purchaser,  in  which  she 
promised  to  pay  to  the  administrator  the 
purchase  money  **for  land  purchased  by  Eliz- 
abeth Worth  this  day  at  administrator's  sale, " 
were  left  with  a  third  person  to  be  held  until 
the  purchaser  should  obtain  personal  security 
on  the  note,  and  execute  a  mortgage,  at 
which  time  the  deed  was  to  be  delivered.  It 
was  held,  in  a  suit  by  the  administrator 
against  the  purchaser  for  a  failure  to  carry 
out  the  sale,  that  the  making  of  the  deed  and 
the  signing  of  the  note  might  be  regarded  as 
one  transaction,  and  that  together  they  con- 
stituted such  proof  as  amounted  to  a  com- 
pliance with  the  statute  of  frauds ;  the  de- 
scription in  the  deed  indicating  what  land 
was  referred  to  by  the  imperfect  description 


in  the  note.  So,  In  Wood  v.  DatU,  tupra^ 
written  authority  to  an  agent  to  sell  land, 
and  the  terms  of  a  contract  of  sale,  were 
embodied  in  letters  written  by  the  owner, 
who  also  sent  to  the  agent  an  executed  deed 
to  be  delivered,  but  which  was  never  in  fact 
delivered,  and  when,  after  refusal  by  the 
agent  to  consummate  the  trade,  suit  for  dam- 
ages was  brought  by  the  purchaser  against 
the  owner,  it  was  held  that  such  a  contract 
was  established  as  took  the  case  out  of  the 
operation  of  the  statute  of  frauds,  and  that, 
although  the  memoranda  contained  no  de- 
scription of  the  land,  the  description  in  the 
undelivered  deed  could  be  referred  to  to  sup- 
ply the  defect. 

It  is  manifest,  however,  that  all  these  cases 
differ  from  the  case  at  bar.  Here,  the  unde- 
livered deed  executed  by  Mrs.  Reiter  cannot 
be  used  to  supplement,  or  supply  any  defect 
in,  a  prior  contract  of  sale,  or  a  prior  note  or 
memorandum  of  a  contract  of  sale,  because 
there  was  no  prior  contract  or  note  or  mem- 
orandum which  she  had  signed,  or  to  which 
she  was  a  party,  or  which  she  had  authorized 
to  be  made.  The  contract  of  sale,  therefore, 
entered  into,  was  made  by  Mr.  Reiter,  with- 
out .either  written  or  parol  authority  from 
her.  Nor  can  her  undelivered  deed,  subse- 
quently destroyed,  be  regarded  as  a  ratifica- 
tion of  the  agreement  made  by  her  husband, 
because  it  was  not  made  in  pursuance  of  that 
agreement,  or  to  carry  it  out,  but  without 
any  reference  to  it.  Where,  as  is  the  case 
here,  the  owner  of  land,  without  making  a 
valid  executory  contract  to  convey  it,  de- 
posits a  deed  of  it  with  a  third  person,  to  be 
delivered  to  the  grantee  upoir  certain  terms, 
he  may  cancel  the  instructions  given  to  such 
third  person,  and  recall  the  deed,  at  any  time 
before  the  specified  terms  have  been  complied 
with;  nor  can  such  deed,  invalid  as  a  con- 
veyance for  want  of  delivery,  be  considered 
as  a  memorandum  in  writing,  signed  by  the 
owner,  agreeing  to  convey  the  land  therein 
described,  so  as  to  authorize  a  decree  of  spe- 
cific performance.  A  deed  which  has  not  been 
delivered  is  not.  by  its  own  force,  and  aside 
from  any  contract  to  which  it  may  be  re- 
lated, a  sufiicient  writing  to  meet  the  require- 
ments of  the  statute  of  frauds. 

For  these  reasons  we  think  that  the  decree 
of  the  Circuit  Court  toM  rights  and  the  eame  U 
accordingly  affirmed. 


PENNSYLVANIA  SUPREME  COURT. 


Re  Henry  GIBBS'  ESTATE. 

APPEAL  OF  W.  P.  HALSTEAD.   Guar- 
dian of  Mary  E.  Clapp  and  Henry  Olapp. 

067  Pa.  60.) 

!•  A  eorpor&tioii  is  an  aA*tlllcial  person 

created  by  law)  as  the  representative  of  those 


persons,  natural  or  artificial,  who  oontrlbute  to 
or  become  holders  of  shares  In  the  property  ln« 
trusted  to  it  for  a  common  purpose. 
2.  A  corporation  de  fiacto  Is  an  apparent 
corporate  organization,  asserted  to  be  a  cor- 
poration by  Its  member  and  actually  acting  em 
such,  but  lacking  the  creative  fiat  of  the  law. 

8*   The  foundation  of  a  partnership  is 
a  contract  expressed  or  implied.   It  results 


KoxB.— PresumjTtion  as  to  Ineorporation. 
1.  In  civil  oases. 
The  ezerdse  of  corporate  acts  and  user  will  not 
afford  presumption  of  incorporation,  there  must 

33  L.  R.  A 

See  also  30  L.  R.  A.  232. 


be  also  a  law  or  charter  under  which  such  corpora- 
tion might  be  created.    Methodist  Bpisoopal  Union 
Church  V.  Pickett,  19  N.  T.  48S. 
And  user  alone  will  not  suffice  to  establish  a  oor> 
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from  the  act  of  the  partlee,  not  from  the  act  of 
flielaw. 

4.  The  Imrdea  of  pnrwing  that  a  bank 
^ras  a  partnerflliip  is  on  the  one  wbo  ae- 
•erts  it,  espeoially  where  the  proof  shows  its  or- 
ganization under  the  name  of  the  Home  Savings 
Bank,  with  a  president,  cashier,  and  board  of 
directors. 

5«  Proof  that  a  person  pnrehnsod 
shares  in  a  bank*  which  was  then  organized 
and  doing  buslnesB,  and  received  dividends  de- 
clared by  the  directors  and  paid  to  him  in  a 
cashier's  check,  does  not  show  any  liability  as  a 
partner. 

(October  2, 18081) 

APPEAL  by  W.  P.  Halstead  as  guardian  of 
Mary  E.  Olapp  and  Henry  Clapp  from  a 
decree  of  the  Orphan's  Court  for  Bradford 
CouDty  dtsmissiDg  exceptions  to  the  report  of 
an  auditor  appointed  to  settle  the  accounts  of 
£.  B.  Gibbs,  deceased,  who  disallowed  a  claim 
agninat  such  estate  presented  by  appellant. 
jiffirmed. 

Henry  Gibbs  was  a  stockholder  in  the  Home 
Savings  Bank.  W.  F.  Halstead,  as  guardian, 
was  a  depositor  in  said  bank  to  the  amount  of 
$2,900.46.  The  bank  failed  and  the  guardian 
claimed  to  recover  tbe  amount  of  his  deposit 
from  the  estate  of  Henry  Gibbs  on  the  ground 


that  it  was  a  partnership,  and  that,  as  one  of 
the  partners,  Henry  Gibbs  was  liable  for  tbe 
debts  of  the  bank.  From  the  auditor's  report 
the  following  facts  appear: 

The  exceptants  to  the  account  of  the  admin- 
istrator ask  to  take  out  of  tbe  funds  for  dis- 
tribution tbe  sum  of  $36,167.63  and  interest. 
This  request  is  based  on  tbe  position  that  the 
Home  Savings  Bank  was  not  a  corporation,  or 
a  limited  partnership  or  a  joint-stock  associa- 
tion, and  therefore  was  a  common  partnership. 
That,  being  a  common  partoership,  and  HeDir 
Gibbs  having  been  a  stockholder  tiberein,  bla 
individual  estate  is  liable  for  the  entire  amouot 
of  money  deposited  in  said  bamk  duriog  the 
time  said  Gibbs  was  a  member  thereof,  and  un- 
paid, with  what  interest  may  be  due  thereon. 

The  first  question  is.  Have  the  exceptants 
proved  this  was  a  partnership,  of  which  Henry 
Gibbs  was  a  member  at  the  time  thev  deposited 
their  money  in  this  bank,  and  for  all  the  debts 
and  defalcations  of  which  his  estate  is  liable? 

Tbe  evidence  offered  by  them  shows  that  in 
September,  1873,  a  bank  was  opened  at  South 
Waverly  in  this  state;  that  it  had  over  its  door 
tbe  name  "Tbe  Home  Savings  Bank;"  that  it 
organized  by  electing  a  board  of  directors  and 
a  president  and  cashier:  that  its  capital  stock 
was  divided  into  shares  of  one  hundred  dollars; 
that  to  each  bolder  of  stock  it  Issued  certifi- 
cates of  stock,  saying  upon  their  face  that  tbe 


poratlon,  as  people  cannot  create  corporations 
merely  by  acting  as  such;  there  must  be  at  least  an 
onmxiiEation  under  some  existing  charter  or  Jaw. 
Welch  V.  Old  Dominion  Hin.  ft  K.  Go.  81 N.  Y.  8.  R. 
91«u 

Dc  Witt  V.  Hastings,  8  Jones  ft  8.  468.  holds  this 
also,  and  that  stock  issue  is  not  recogniied  as  an 
act  of  user. 

So  acu  of  user  alone  wiU  not  establish  a  corpora, 
tlon  in  an  action  by  a  l)ank  to  recover  money  paid 
out  by  mistake  on  checks.  United  8tates  Bank  v. 
Steams,  15  Wend.  814. 

So  transacting  business  by  a  presideot  and  sec- 
retary will  not  raise  tbe  presumption  of  incorpo- 
ration.   Clark  V.  Jones.  87  Ala.  474. 

And  Issuing  a  policy  of  insurance,  using  the 
name  **Penn  Mutual  Life  Insurance  Oompany  of 
Philadelphia,**  and  ha^lDg  a  president,  secretary, 
and  treasurer,  will  not  raise  the  presumption  of 
incorporation  of  an  insurer  where  the  premium 
note  payable  to  an  individual  was  claimed  to  belong 
to  a  foreign  insurance  corporation  which  had  not 
complied  with  the  laws  of  the  state  where  suit 
was  brought.  Cunyns  v.  Guenther  (Ala.)  Nov.  8, 
1882. 

8o  an  act  of  incorporation  will  not  be  presumed 
In  an  action  against  certain  trustees,  elders,  and 
deacona  of  a  church,  sued  individually  on  a  con- 
tract under  their  seals,  which  does  not  show  that 
the  organization  was  incorporated.  Bmstv.  Bartle, 
1  Johna.  Gas.  319. 

The  exercise  for  years  by  the  Yearly  Meeting  of 
Quakera  of  certain  acts  which  are  not  such  as  cor- 
porations are  alone  competent  and  individuals  in- 
competent  to  perform,  will  not  authorize  the  pre- 
sumption of  Incorporation  so  as  to  give  power  to 
take  ft  devise.  Greene  v.  Dennis,  0  Conn.  202,  16 
Am.  Bee.  68. 

Qrville  ft  V.  R.  Co.  v.  Plumas  County  Suprs.,  87 
Cat.  861,  claims  that  there  are  no  cases  holding  that 
no  proof  Is  required  of  tbe  corporate  existence  of 
a  plaintur  suing  as  a  corporation  except  in  states 
where  the  pleading  waives  that  proof. 

Bat  the  exerdae  of  corporate  acts  and  rights  for 

L.RA. 


many  years  will  afford  the  presumption  of  Incor- 
poration where  there  is  a  charter.  Selma  ft  T.  IL 
Co.  V.  Tipton.  5  Ala.  787, 80  Am.  Dec.  844. 

And  the  same  applies  where  a  school  district 
claimed  to  have  been  organized  under  a  general 
act.   Bobie  v.  Sedgwick,  85  Barb.  810. 

And  the  same  applies  to  a  religious  organization 
claiming  a  devise.  Chittenden  v.  Chittenden  (N. 
Y.  Sup.  Ct.)  1  Am.  L.  Reg.  688. 

United  States  Bank  v.  Dandrldge,  86  U.  8.  18 
Wheat.  70, 6  L.  ed.  664,  holds  that  a  charter  may  be 
presumed  to  have  been  given  to  persons  who  hare 
long  acted  as  a  corporation  and  assumed  the  exer- 
cise of  tbe  powers  of  a  corporate  body,  although 
this  question  was  not  directly  involved  in  the 
case. 

Where  the  question  occurs  on  pleadings,  incor- 
poration may  sometimes  be  presumed.  This,  how- 
ever, may  arise  from  estoppel  although  not  ex* 
pressly  given  as  a  reason  Id  such  decisions. 

As  defendants  alleged  to  be  a  corporation  wiU 
be  presumed  to  be  incorporated,  where  they  have 
recognized  the  corporate  existence  and  acted  as 
corporators.  Tipton  Fire  Co.  v.  Bamheisel,  08Ind. 
88,  6  Am.  ft  Eng.  Corp.  Cas.  04. 

So  where  the  defendant  Is  sued  as  a  corporation 
and  answers  as  such.  Derrenbacher  v.  Lehigh 
Valley  tt.  Co.  81  Hun,  618. 60  How.  Pr.  288b 

It  will  be  presumed  on  demurrer  to  a  petition  by 
the  **Bennington  Iron  Company**  that  this  is  the 
name  of  an  incorporated  company  having  a  right 
to  sue  in  that  name.  Bennington  Iron  CO;.  v.  Ruth- 
erford, 18  N.  J.  L.  106. 86  Am.  Dea  688. 

There  being  public  and  private  statutes  relating 
to  the  incorporation  of  trustees  of  the  Methodist 
Bpiscopal  Church  in  Wisconsin  it  is  presumed  that 
trustees  of  such  a  church  are  incorporated  where 
they  sue  as  plalntiifs  alleging  that  ttie  society  Is 
*'duly  organized.**  Skinner  v.  Richardson,  76  Wis. 
464. 

So  an  association  suing  as  a  corporation,  pur- 
suing corporate  forms  of  action,  will  be  presiuned 
to  be  incorporated  under  Gal.  Civ.  Code,  1 868,  pro- 
viding that  due  inoorporation  claimed  in  good  faith 
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bank  was  orgaDlzed  under  act  of  the  legisla- 1 
ture  of  Pennsylvania;  that  its  authorized  cap 
itai  was  $100,000;  that  these  certificates  had 
CD  their  back  blank  powers  of  attorney  for 
transfer,  and  in  all  respects  were  in  the  form 
and  style  usually  adopted  by  banks;  that  these 
certificates  when  issued,  were  signed  by  the 
president  and  cashier,  and  to  some  of  them  the 
seal  was  affixed.  It  had  a  seal  which  was 
affixed  to  all  cashier's  checks;  that  said  bank 
registered  in  the  office  of  the  auditor  general, 
under  section  1  of  Act  of  June  7,  1879;  that  it 
filed  these  separate  reports  in  said  office  of  its 
net  earnings  or  income  under  the  10th  section 
of  said  Act;  that  it  also  filed  in  said  office  at 
least  six  reports  for  publication,  covering  the 
four  quarters  of  the  year  in  accordance  with 
the  requirements  of  the  Act  of  April  16,  1850, 
and  April  17,  1861;  that  it  paid  dividends  to 
Its  stockholders;  that  it  failed  and  passed  into 
the  hands  of  a  receiver;  that  none  of  the  cer- 
tificates of  stock,  certificates  of  deposit,  books 
of  account  with  customers,  bills,  letters,  checks 
or  drafts  bore  upon  their  face  the  names  of 
an}"^  member  other  than  the  president  and 
cashier,  and  the  person  to  whom  addressed  or 
issued;  that  the  transfer  of  any  stockholder's 
interest  was  at  his  own  option,  and  neither 
such  transfer  nor  the  death  of  any  stockholder 
worked  any  chane^e  in  the  name  or  conduct  of 
the  business;  that  so  slight  was  the  effect  upon 
the  business  of  the  death  of  Mr.  Qibbs,  that  a 
large  amount  of  claims  have  been  presented 
before  the  auditor  for  allowance,  for  money 


deposited  after  his  death;  or  deposited  before 
and  re-deposited  and  new  certificates  therefor 
issued  after  his  death.  What  is  there  in  all 
this  evidence  from  beginning  of  the  business 
to  the  failure  tending  to  prove  a  partnership? 
What  in  it  all  inconsistent  with  a  corporate  ex- 
istence? Only  one  thing  has  been  urged  upon 
the  auditor,  and  that  is  to  be  found  in  the  form 
of  the  reports  made  by  the  bank  to  the  auditor 
general  of  its  net  earnings  or  income  under 
§  10  of  Act  1879;  and  the  position  was  taken 
that  the  provisions  of  this  section  only  apply 
to  unincorporated  banka  While  it  is  true  that 
in  the  printed  portion  of  these  reports  the  word 
"firm"  is  used  instead  of  "corporation,"  yet  re- 
membering that  these  printea  forms  were  not 
made  by  the  bank,  but  were  sent  to  it  from 
the  auditor  general's  office;  and  that  they  were 
made  and  returned  under  an  act  which  ia  not 
applicable  solely  to  unincorporated  banks,  but 
applies  to  those  which  are  incorporated  as  well, 
and  as  at  most  it  was  only  the  declaration  of 
one  member  in  the  absence  of  and  without  the 
knowledge  of  any  others,  the  auditor  does  not 
deem  this  single  fact  sufficient  to  overcome  the 
preceding  evidence  of  the  incorporation,  or^ 
more  accurately,  to  prove  the  partnership. 

This  comprises  the  affirmative  evidence  of 
the  exceptants.  It  is  supplemented  by  soma 
of  a  negative  character,  showiag  that  searches 
in  the  office  of  the  recorder  of  deeds  in  this 
county  have  failed  to  find  any  record  of  this 
bank  as  a  limited  partnership;  and  that  searches 
in  the  auditor  general's  office  have  proved 


shall  not  be  inquired  into  collaterally.  Lakeside 
Ditoh  Ck>.  V.  Crane,  80  Gal.  181. 

Id  an  action  against  a  railroad  oompany  to  re- 
oover  a  statutory  penalty  allowed  against  any 
person  obetructinir  a  highway,  it  will  be  presumed 
that  It  Is  an  Incorporated  company,  and  as  such  is 
allowed  under  another  statute  to  cross  biirtiways, 
and  no  penalty  Is  provided  for  the  same.  Cummins 
V.  BvansviUe  ft  T.  H.  R.  Co.  116  Ind.  417. 

And  wbere  plaintiffs  claim  that  defendants  are 
liable  as  partners  and  not  as  an  incorporation  the 
presumption  will  be  ai^lost  such  claim,  if  plaintifF 
has  the  evidence  relating  thereto  in  his  control  in 
another  state  and  fails  to  produce  it.  Hallstead  v. 
Curtis,  18  L.  R.  A.  870, 143  Pa.  864. 

S.  in  eriminal  eaueB, 

In  criminal  prosecutions  where  the  corporation 
is  not  a  party  but  the  question  of  incorporation 
arises  incidentaJly,  as  in  embezzlement,  inoorporar 
tion  will  be  presumed  from  user  and  exerctee  of 
corporate  privtiegee  and  acts.  CaJkins  v.  State,  18 
Ohio  St.  866, 08  Am.  Dec  1ZL 

And  the  same  was  held  in  a  prosecution  for  burg- 
lary. State  V.  Thompson,  28  Kan.  888, 88  Am.  Bep. 
165. 

And  for  larceny.  People  t.  Barrlc,  49  Cal.  842; 
Braithwaite  v.  State,  28  Neb.  882;  Smith  v.  State,  28 
Ind.  822. 

So  in  a  prosecution  for  destroying  a  vessel  with 
intentto  injure  the  underwriters.  United  States  v. 
Amedy,  24  U.  S.  11  Wheat.  892, 6  L.  ed.  M2. 

So  in  a  prosecution  for  arson  with  Intent  to  de- 
fraud the  insurance  company.  People  v.  Hughes, 
28  Cal.  267. 

And  for  obtaining  money  from  a  corporation  by 
false  pretenses.  Beg.  v.  Langton,  L.  K.  2  Q.  B.  Div. 
296. 

So  in  forgery  of  draft  on  a  corporation.  People 
T.  Frank,  28  CaL  607. 

So  in  a  prosecution   for  counterfeiting  bank 
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notes,  or  having  in  one*B  possession  counterfeit 
notes  on  an  incorporated  bank.  Beed  v.  State,  IS 
Ohio,  217;  Sasser  v.  State,  18  Ohio.  468;  People  v. 
Chad  wick,  2  Park.  Crim.  Bep.  168;  People  v.  Davis. 
21  Wend.  800;  People  v.  Ah  Sam.  41  Cal.  645. 

And  in  State  v.  Carr,  6  N.  H.  807,  it  was  held  that 
in  a  prosecution  for  passing  counterfeit  money  of 
a  bank  of  another  state  it  is  suflQeient  to  show  that 
such  a  bank  ^f^as  chartered,  and  it  is  wholly  imma- 
terial whether  the  corporation  bad  complied  with 
the  requisites  of  the  charter  or  not. 

And  incorporation  Will  be  presumed  from  user 
and  exercise  of  corporate  privileges  and  acta.  In  s 
prosecution  for  stealing  bank  bills,  but  some  evi- 
dence must  be  produced  from  which  incorporation 
may  be  presumed.  Johnson  v.  People,  4  Dcnio. 
864;  People  v.  Caryl,  12  Wend.  647. 

And  Jones  v.  State,  6  Sneed,  840,  in  a  proeecutfon 
for  counterfeitmg  required  a  copy  of  the  bank 
charter  to  be  produced,  under  Tennessee  Penal 
Code,  8  70,  providing  that  a  copy  of  a  charter  of  s 
corporation  legally  authenticated  should  be  shown 
in  evidence  of  its  existence. 

And  Stone  v.  State,  20  N.  J.  L.  401,  holds  that  in  s 
prosecution  for  having  a  blank  unfinished  note  on 
an  incorporated  bank  with  intent  to  issue  the  same 
8S  genuine,  strict  proof  of  incorporation  must  be 
produced. 

And  in  People  v.  Steams,  21  Wend.  400,  and  State 
V.  Calvin,  B.  M.  Charlt.  (Gte.)  IfiL,  wbere  the  charge 
was  forgery,  the  charter  of  the  corporation  was 
in  fact  proved. 

But  Brown  v.  State,  11  Ohio,  276,  holds  in  a  pros- 
ecution for  acting  as  an  olBcer  of  an  unin- 
corporated bank,  that  since  all  the  laws  in- 
corporating banks  in  Ohio  are  public  laws,  the  Jury 
being  supposed  to  know  these  laws  may  presume 
that  the  bank  operated  by  the  accused  was  not  in- 
corporated, if  such  was  the  fact,  thus  throwing  the 
burden  of  proving  it  to  be  incorporated  on  the  a^ 
cused.  L  T. 
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cqiiftlly  futile  in  flnding  anj  record  of  its  in- 
corporatioD.  From  these  two  nefi^atives  the 
aaditor  is  urged  to  find  an  affirmative.  In 
other  words,  as  no  record  can  be  found  show- 
ing this  bank  to  have  been  a  limited  partner- 
ship or  a  corporation,  it  must  have  been  a 
simple  partnership. 

Upon  the  certificates  issued  to  Mr.  Gibbs 
each  time  he  acquired  stock  in  this  bank,  it 
declared  it  was  organized  under  "Act  of  the 
legislature  of  Pennsylvania."  If  this  was  true, 
a  search  among  those  local  acts  of  the  legisla- 
ture which  filled  our  pamphlet  laws  prior  to 
1874  might  have  been  better  rewarded. 

But  is  it  true  that  if  this  was  not  a  corpora- 
tion or  a  limited  partnership  it  follows  neces- 
sarOy  that  it  was  a  common  partnership?  This 
has  been  urged  with  much  force,  and  the  audi- 
tor admits  that  ha  entertained  that  belief  at  the 
outset  of  this  case;  but  from  authority  con- 
sulted and  reflection^  he  has  come  to  a  cliffer- 
cut  conclusion.  A  partnership  inter  9e  cannot 
result  from  any  aggregation  of  negatives.  The 
fornaation  of  such  a  partnership  is  a  positive 
action  and  cannot  exist  without  an  agreement 
of  some  kind  among  all  its  members.  Parsons 
in  his  work  on  Partnership,  in  discussing  who 
are  liable  as  partners,  says:  *'The  first  thing 
to  be  remembered  is  that  persons  may  ^ 
charged  as  partners  of  a  firm,  on  either  one  of 
two  perfectly  distinct  grounds;  one  of  them  is 
that  the  person  actual^  is  a  partner,  the  other 
is  that  he  has  with  his  own  knowledge  and 
consent  held  forth  as  a  partner  to  the  person 
having  a  claim,  or  to  the  public  generally." 
Upon  which  of  these  two  distinct  grounds  can 
Mr.  Gibbs  be  charged  as  a  partner  in  this  case? 
Certainly  not  upon  the  first;  for  no  articles  of 
partnership  and  no  agreement  to  be  partners, 
and  no  agreement  of  any  kind  existed  between 
Mr.  Gibbs  and  the  other  stockholders;  and  no 
person  can  be  a  partner  in  fact  in  a  partnership 
having  no  existence.  If,  then,  this  estate  is  to 
be  charged,  it  must  be  upon  the  second  ground 
above  mentioned.  But  the  evidence  fails  to 
show  any  holding  forth  of  him  as  a  partner  by 
the  bank  or  by  himself.  His  name  nowhere 
appears  in  anv  business  transaction  of  the  bank 
with  others;  be  took  no  part  in  its  management 
or  control;  he  never  held  any  ofiicial  position 
thetein;  no  one  of  these  complainants  knew 
that  be  was  a  stockholder  therein  at  the  time 
of  depositing  their  money;  the  bank  never 
represented  to  any  one  of  them  that  it  was  a 
partnership,  and  none  of  them  dealt  with  it  as 
sncb,  and  the  evidence  does  not  show  that  Mr. 
Gibbs  bad  any  knowledge  of  the  transactions 
between  the  bank  and  these  claimants,  or  bad 
a  personal  acquaintance  with  them.  But  on 
the  contrary  the  weight  of  the  evidence  tends 
to  show  that  this  bank  held  itself  out  to  the 
world  and  to  Mr.  Gibbs  as  a  corporation  and 
nothing  else. 

But,  it  is  said,  Mr.  Gibbs  took  dividends  on 
bis  stock,  and  hence  his  estate  is  liable  in  this 
case.  As  tending  to  discharge  the  burden  rest- 
ing upon  the  claimants,  to  prove  that  this  bank 
was  a  partnership  instead  of  a  corporation,  the 
fact  of  the  receipt  of  dividends  does  not  go  far; 
because  the  taking  of  dividends  is  as  consistent 
with  the  corporate,  as  with  the  partnership  re- 
lation. 

Nor  does  this  fact  standing  alone  and  dis- 
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connected  with  any  agreement  between  the 
stockholders,  or  any  holding  forth  of  Mr. 
Gibbs  as  a  partner  by  the  bank  or  by  himself, 
or  with  any  credit  given  to  the  bank  by  the 
claimants  knowing  Mr.  Gibbs  to  be  in  any 
way  connected  therewith,  make  his  estate  lia- 
ble in  the  opinion  of  the  auditor. 

Profits  can  only  exist  after  payment  ot  all 
liabilities;  and  how  any  one  who  shares  only 
in  what  may  remain  after  all  creditors  are  se- 
cured, takes  from  them  any  security,  is  not 
quite  plain.  This  is  especially  true  of  the 
banking  business.  Every  man  buying  stock 
in  a  bank  that  is  conducted  upon  usual  and 
sound  banking  principles,  as  he  has  a  right  to 
expect  it  will  be,  knows  that  he  will  get  no 
dividends,  only  such  as  may  remain  after  all 
liabilities  are  deducted.  When  a  person  in- 
duces others  to  credit  a  firm  upon  the  assur- 
ance or  belief  that  he  is  a  member  thereof,  his 
property  should  make  good  any  loss  thereby 
sustained  by  such  creditor,  whether  such  per- 
son receives  any  dividend  or  not;  but  to  bold 
one  who  puts  money  into  a  business  and  draws 
out  no  part  of  the  principal,  and  but  a  small 
part  of  the  interest,  liable  for  all  debts,  should 
rest  upon  better  reason  than  that  he  has  re- 
duced the  creditors'  security.  Mr.  Gibbs'  pur- 
chase of  this  slock  and  the  receipt  of  dividends 
thereon,  did  nothing  to  lessen  the  amount 
these  exceptants  may  or  have  realized  on  their 
claims.  He  put  in  (6,000,  and  drew  out 
tl,820,  thereby  making  the  fund  for  creditors 
f  4,lb0  larger.  That  this  fund  was  diverted  or 
misappropriated,  does  not  make  him  liable;  it 
not  having  been  done  by  him  or  b}*  any  agent 
of  his,  in  fact  or  in  law.  It  has  been  said  in 
support  of  these  claims  that  there  must  be  a 
liability  somewhere,  that  persons  doing  busi- 
ness in  this  state  must  do  it  subject  to  uie  lia- 
bility either  of  incorporators,  partners,  or  in- 
dividuals. Buppose  this  is  admitted.  Is  there 
a  want  of  all  liability  here?  If  this  bank  were 
solvent  to-da^,  and  these  claimants  brought 
suit  against  it  as  a  corporation,  what  would 
prevent  their  recovery?  Having  declared  to 
the  world  for  nearlv  eighteen  years  that  it  was 
a  corporation,  and  naving  induced  these  par- 
ties to  trust  it  as  such,  what  court  would  now 
permit  it  to  defend  on  the  ground  that  it  was 
not  incorporated,  and  thereby  allow  it  to  ben- 
efit by  its  own  fraud? 

Hfessra,  Willard*  Warren  &  Knapp  and 
Mercur  Sd  Mercur*  for  appellant: 

Rightfully  dividends  can  only  be  paid  out  of 
profits. 

5  Am.  &  Eng.  Encyclop.  Law,  725;  1  Bou* 
vier  Law  Diet.  439. 

Profit  is  the  excess  of  receipts  over  expense, 
but  for  the  purpose  of  business,  and  of  facili- 
tating annual  divisions  of  profits,  a  distinction 
is  made  between  ordinary  and  extraordinary 
receipts  and  expenses;  and  whilst  all  extraor- 
dinary expenses  are  frequently  defrayed  out  of 
capital,  and  out  of  money  raised  by  borrowing, 
the  ordinarv  expenses  are  defrayed  out  of  the 
returns  of  the  business;  and  the  profits  divisible 
in  any  year  are  ascertained  by  comparing  the 
ordinary  receipts  with  the  ordinary  expenses  of 
that  year. 

2  Lindley,  Partn.  §  791,  p.  1055. 

A  participant  in  profits  directly  as  such  is  as 
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to  third  persouB  a  pttitner,  whatever  may  he 
the  arrangemeDt  hetween  the  paitneis. 

Edwards  t.  Tracy,  62  Pa.  8?4;  CaldmU  y. 
MiU^,  127  Pa.  446. 

The  declarations  and  acts  of  an  officer  or  a 
member  of  a  partnership  firm  even,  are  bind- 
ing upon  the  other  members,  if  done  within 
the  scope  of  the  business  of  the  partnership. 

Loudon  Sav.  Fund  Soc.  v.  Bagerstown  6at, 
Bank,  86  Pa.  498,  78  Am.  Dec.  390. 

The  directors  of  a  company,  and  such  other 
persons  if  any,  as  may  be  entrusted  with  the 
management  of  its  affairs,  are  its  only  agents. 

1  Lmdley,  Partn.  §  244,  p.  322. 

The  admissions  of  one  partner  with  refer- 
ence to  a  partnership  transaction  are  evidence 
against  the  firm. 

1  Lindley,  Partn.  §  264,  p.  844;  Welsh  ▼. 
Speakman,  8  Watts  &  S.  257;  7'aplor  v.  Hen- 
derson, 17  Serg,  &  R,  453:  Johnston  v.  Warden, 
8  Watts,  101;  Beed  v.  Eremer,  111  Pa.  482; 
Broion  v.  Beecher,  120  Pa.  590. 

So  a  bank  is  bound  by  the  declarations  of 
its  officers  within  their  particular  range. 

Whart.  Ag.  §§  679,  688,  pp.  449,  451;  Ear- 
risburg  Bank  v.  Tyler,  8  Watts  &  S.  878;  Spald- 
ing V.  Bank  of  Susquehanna  County^  9  Pa.  28; 
Bank  of  Monroe  v.  Field,  2  Hill,  445;  United 
Brethren  Hut.  Aid  Soc,  of  Pennsylvania  v.  Mc- 
Dermond,  12  W.  N.  C.  78. 

It  is  shown  by  the  reports  that  the  Home 
Savings  Bank  did  by  its  duly  authorized  offi- 
cers, bold  themselves  out  to  the  public  that 
their  business  was  a  paitnership. 

The  Home  Savings  Bank  was  therefore  a 
joint  stock  company  or  a  partnership. 

According  to  Parsons,  page  541,  Oollyer, 
page  1198,  and  Cook  on  Stock  &  Stockholders, 
section  508,  it  was  a  joint-stock  company.  We 
are  inclined,  however,  to  think,  although  it 
possess  many  of  the  elements  of  a  joint^stock 
company,  it  is  nearer  a  partnership. 

Oliver's  Estate,  9  L.  R  A.  421,  186  Pa.  68. 

But  whether  it  is  a  ioint-stock  company  or 
a  partnership,  the  liability  of  the  appellant  is 
practically  the  same. 

Cook,  Stock  &  Stockholders,  §  508;  Kellogg 
Bridge  Co,  v.  United  States,  15  Ct.  01.  Ill; 
Westeott  V.  Fargo,  61  N.  Y.  542,  19  Am.  Rep. 
800;  Witherhead  v.  Aden,  8  Eeyes,  662. 

All  unincorporated  banks  are  partnerships. 

Hess  V.  Werts,  4  Serg.  &  R.  859;  Witmer  v. 
Schlatter,  2  Rawle,  359;  Ridgely  v.  Dobson,  8 
Watts  &  S.  118;  Beaver  v.  McQrath,  50  Pa. 
479:  Be  Fry's  Account,  4  Phila.  138;  ProtcheU 
V.  Schaefer,  11  Phila.  166;  Thomson's  Estate,  5 
W.  N.C.  14. 

So  are  unincorporated  Joint-stock  com- 
panies. 

Kramer  ▼.  Arthurs,  7  Pa.  165;  Hedge's  App. 
63  Pa.  273;  Clark^s  App.  107  Pa.  436;  Oliver's 
Estate,  supra. 

The  shareholders  are* therefore  each  person- 
ally liable  for  all  the  debts  of  the  bank. 

2  Lindlev,  Partn.  §  1088,  p.  1421;  1  Lindley, 
Partn.  §  876,  p.  518. 

Where  persons  enter  into  articles  of  associa- 
tion for  banking  purposes,  and  without  any 
charter  assume  a  name,  open  a  stock  book, 
subscribe  for  shares  of  stock,  and  a  portion 
pay  small  sums  thereon,  hold  meetings,  elect 
directors,  publish  the  names  of  such  directors, 
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enter  into  and  transact  bustneaa  aa  a  bank,  thej 
are  all  liable  as  partners. 

Pettis  V.  Atkins,  60  111.  454. 

As  to  creditors,  each  member  of  an  insoCv* 
ent  voluntary  association  is  liable  for  all  the 
debts  the  same  as  in  ordinary  partnerships. 

Hodgson  v.  Baldwin,  65  Bl.  582;  Boston  dk  A, 
B,  Co.  V.  Pearson,  10  Rep.  81;  Jessup  t.  Oar- 
negie,  12  Jones  <&  S.  261;  Shamburg  v.  Buggies^ 
83  Pa.  148;  Clark  v.  Fletcher,  96  Pa,  416;  Sham- 
burg V.  Abbott,  112  Pa.  6;  Christy  v.  SiU,  131 
Pa.  492;  Weiterhausen  v.  Shaner,  29  Pitts.  L. 
J.  218. 

No  partnership  is  limited  in  Pennsylvania 
unless  it  be  formed  in  strict  compliance  with 
the  acts  of  assembly  relating  to  limited  part- 
nerships. 

AndrevDS  v.  Sch/>tt,  10  Pa.  47;  Bichardson  v. 
Hogg,  88  Pa.  155;  VandikeY,  Bosskam,  67  Pa. 
330;  Maloney  v.  Bruce,  94  Pa.  249;  Eliot  t. 
Himrod,  108  Pa.  679;  Hite  Nat.  Oas  Go's  App, 
118  Pa.  436;  HiU  v.  Stetl&,  127  Pa.  145;  Tan- 
home  V.  Corcoran,  4  L.  R  A.  886,  127  Pa. 
255;  Sh^le  v.  Strong,  128  Pa.  815. 

Participation  in  the  profits  must  be  consid- 
ered as  evidence  tending  to  establish  a  partner- 
ship relation,  and  in  the  absence  of  other  proof 
is  to  be  regarded  as  sufficient  to  make  out  a 
partnership. 

Meehan  v.  Valentine,  19  W.  N.  0.  206. 

A  partnership  may  be  created  without  any 
express  agreement  to  that  end. 

JParsons,  Partn.  pp.  8,  9;  1  Lindley,  Partn. 
§  17,  pp.  19,  20;  Cook,  Stock  &  Stockholders, 
§506;  Be  MendenhaU,  9  Nat  Bankr.  Reg.  487; 
Whipple  V.  Parker,  29  Mich.  869;  Foster  v. 
Pray  (Minn.)  July  17,  188«;  National  Union 
Bank  of  Watertown  v.  Landon,  45  N.  Y.  413. 

Two  things  must  be  shown  to  establish  the 
existence  of  a  corporation  de  facto,  viz. :  first, 
the  existence  of  a  charter  or  some  law  under 
which  such  a  corporation  with  the  powers  as- 
sumed might  be  created;  second,  a  user  by  the 
party  assuming  to  be  such  corporation,  of  the 
rights  claimed  to  be  conferred  by  such  charter 
or  law. 

Methodist  EpiscopalUnion  Church  v.  Pickett, 
19  N.  y.  482. 

Persons  who  enter  into  a  contract  in  the 
name  of  a  corporation  which  has  no  legal  ex- 
istence become  individually  liable  thereunder. 
One  who  contracts  with  others  under  a  corpo- 
rate name  believing  that  he  is  contracting  with 
a  corporation,  when  none  in  fact  exists,  is  not^ 
in  a  suit  against  such  persons,  to  enforce  the 
contract,  estopped  to  deny  that  they  were  a 
corporation. 

Olenn  v.  Bergmann,  20  Mo.  App.  843;  Hurt 
V.  Salisbury^  55  Mo.  810;  Sheide  v.  Strong^ 
supra. 

A  corporate  creditor  seeking  to  enforce  the 
payment  of  his  debt,  may  ignore  the  existence 
of  the  corporation  (alleged)  and  may  proceed 
against  the  supposed  stockholders  as  partners, 
by  proving  that  the  prescribed  method  of  be- 
coming incorporated  was  not  complied  with. 

Cook,  Slock  &  Stockholders,  ^  238. 

Messrs.  D*A,  OTerton  and  M«  F.  Elliott, 
for  appellee: 

The  finding  of  fact  by  an  auditor  that  a  party 
sought  to  be  charged  as  a  partner  was  not  a 
partner,  either  in  fact  or  as  to  third  parties. 
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being  approved  by  the  court  below,  will  not 
be  reversed  in  the  supreme  court  except  for 
clear  error. 

Boffenmyer^s  EttaU,  Hesfs  App.  150  Pa.  540; 
Stetens  v.  Philadelphia  BaU  Club,  11  L.  R.  A. 
860, 142  Pa.  6%. 

A  partnersbip  is  not  the  nece<i8ary  result  of 
an  abortive  attempt  to  oreanize  a  corporation, 
or  of  the  purchase  of  stock  in  good  faith  by  a 
person  in  an  institution  ^hich  he  has  reason  to 
suppose  is  legally  incorporated. 

Gartsids  Coal  Co,  v.  MaxweU,  22  Fed.  Rep. 
197,  6  Am.  &  Eng.  Corp.  Cas.  359;  Morawetz, 
Priv.  Corp,  |_740;  Blanehard  v.  KauU,  44  Cal. 
440;  Fay  v.  NobU,  7  Cush.  188;  Spahr  y.  Farm- 
en  Bank  of  Garltale,  04  Pa.  429;  Cochran  v. 
Arnold,  58  Pa.  399;  Stevens  y.  Philadelphia 
BaU  Club^  iupra. 

Willianifl,  J.,  delivered  the  opinion  of  the 

court: 

This  case  involyes  substantially  the  same 
question  that  was  heard  and  determined  in 
mutead  y.  Coleman,  143  Pa.  354.  13  L.  R. 
A.  370.  The  appellant  seeks  to  charge  the 
estate  of  Henry  Oibbs  with  money  deposited 
by  him,  as  guardian,  in  the  Home  Savings 
Bank,  located  at  South  Waverly,  on  the  the- 
ory that  the  bank  was  a  general  partnership, 
and  tha..  the  decedent  was  one  of  the  part- 
ners. The  appellees  deny  that  the  Home 
Savines  Bank  was  a  partnership,  and  assert 
that  the  decedent  purchased  shares  of  stock 
in  the  bank  as  and  for  the  shares  of  stock  in 
an  incorporated  bank,  and  not  otherwise.  At 
tiiis  point  it  seems  desirable  to  define  the 
words  over  which  the  contest  extends. 

First.  What  is  a  corporation?  The  seyeral 
answers  giyen  by  text*  writers  may  be  reduced 
to  the  following  formula :  A  corporation  is 
an  artificial  person  created  by  law  as  the  rep- 
resentative  of  those  persons,  natural  or  Arti- 
ficial, who  contribute  to,  or  become  holders 
of  shares  in,  the  property  intrusted  to  it  for 
a  common  purpose.  As  it  is  the  creature  of 
positive  law,  its  rights,  powers,  and  duties 
are  prescribed  by  the  law.  Beyond  the  le- 
gitimate purposes  which  it  was  created  to 
serve,  and  the  lines  of  limitation  the  law  has 
drawn  around  it,  it  is  without  power  to  act 
or  capacity  to  take.  Thus  a  banking  corpo- 
ration, while  fully  competent  to  do  what  is 
usual  and  necessary  in  its  own  business,  may 
Dot  own  and  operate  a  railroad,  or  engage 
permanently  in  any  other  business  than  chat 
for  which  it  was  created.  It  has  neither  the 
legal  capacity  nor  the  right  to  do  so ;  and  if 
it  undertakes  to  go  in  any  direction  beyond 
its  corporate  powers  its  acts  are  nUra  vires. 
The  creation  of  a  corporation  is  not  within 
the  power  of  the  individuals  who  subscribe 
to  its  stock.  It  is  exclusively  the  work  of 
the  law,  and  the  best  evidence  of  the  existence 
of  a  corporation  is  the  grant  of  corporate 
powers  by  the  commonwealth. 

Second.  What  is  a  corporation  dsfa^ctot  It 
is  an  apparent  corporate  organization,  as- 
serted to  be  a  corporation  by  its  members,  and 
Actually  acting  as  such,  but  lackine  the  cre- 
ative flat  of  the  law.  In  Taylor,  Pny.  Corp. 
145,  it  is  said  that  a  de  facto  corporation  may 
exist  "when  a  body  of  men  are  acting  as  a 
corporation  under  color  of  apparent  organi- 
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zation,  in  pursuance  of  some  charter  or  en- 
abling act."  Their  organization  may  be 
imperfect,  so  that  upon  a  quo  warranto  they 
could  not  show  a  sufiicient  compliance  with 
the  law  to  Justify  the  exercise  of  corporate 
powers,  but  as  to  parties  dealing  with  them, 
and  as  to  each  other,  they  are  estopped  to 
deny  that  they  are  what  they  hold  themselves 
out  to  be.  fn  a  recent  case  in  Minnesota*— 
Finnegan  v.  Knights  of  Labor  Bldg.  Asso. ,  61 
Minn.  — ,  18  L.  B.  A.  778,  —  it  was  held  that 
a  de  facto  corporation  exists  when  these  three 
things  concur,  viz.,  a  law  under  which  the 
alleged  corporation  might  be  created,  an  at- 
tempt to  organize  under  the  law,  an  assump- 
tion and  exercise  of  corporate  powers  under 
such  attenopted  organization.  In  Methodist 
Episcopal  Union  Church  y.  Pickett,  19  N.  Y, 
482,  only  two  things  were  held  necessary, 
viz.  ''the  existence  of  a  charter  or  law  under 
which  a  corporation  with' the  powers  assumed 
might  be  lawfully  created,  and  a  user  by  the 
party  to  the  suit  of  the  rights  claimed  to  ha 
conferred  by  such  a  charter  or  law.  **  Where 
there  has  been  a  substantial  compliance  with 
the  law,  the  corporation  is,  of  course,  dejure. 
Where  there  has  been  no  substantial  compli- 
ance, but  there  has  been  nevertheless  an  as- 
sumption and  exercise  of  corporate  powers  in 
pursuance  of  an  attempted  organization,  the 
al  leged  corporati  on  is  such  de  facto  on  ly .  The 
Minnesota  courts  hold  the  correct  rule,  and 
three  things  are  necessary  to  create  the  lia- 
bility: A  law  or  charter  under  which  an 
organization  de  jure  might  be  effected ;  an 
attempt  to  organize,  which  falls  so  far  short 
of  the  requirements  of  the  law  or  charter  aa 
to  be  ineffectual ;  an  assumption  and  exercise 
of  corporate  powers  notwithstanding  the  fail- 
ure to  comply  with  the  law  or  charter. 

Third.  What  is  a  partnership?  Perhaps 
the  best  definition  is  that  given  by  Story  :  A 
relation  created  by  a  ** contract  l>etween  two 
or  more  persons  to  place  their  money,  effects, 
labor,  or  skill,  or  some  or  all  of  them,  in 
lawful  commerce,  and  divide  the  profits  be- 
tween them.''  Its  foundation  is  a  contract, 
express  or  implied.  It  results  from  the  act 
of  the  parties,  not  from  the  act  of  the  law. 
Hedge's  App,  63  Pa.  273 ;  17  Am.  &  Eng. 
Encyclop.  Law,  829.  See  also  Moddewell  v. 
Keever,  8  Watts  &  S.  63 ;  Channel  y.  Fassitt^ 
16  Ohio,  166;  Murray  v.  Bogert,  14  Johns. 
818,  7  Am.  Dec.  466 ;  Phillips  v.  Phillips,  49 
111.  437.  But  as  to  third  parties  one  may  be 
held  liable  as  a  partner  by  implication  of 
law  arising  upon  his  own  acts,  contrary  even 
to  his  own  intention.  Thus  the  officers  and 
acting  members  of  a  corporation  de  facto  may 
be  liable  as  partners  if  their  conduct  has  led 
others  to  trust  the  concern  upon  that  basis. 
Stafford  Nat,  Bank  v.  Palmer,  47  Conn.  443. 
But  without  a  contract  of  partnership,  or  such 
acts  and  declarations  as  lead  others  to  infer 
its  existence,  and  to  extend  credit  on  that 
basis,  there  is  no  foundation  on  which  lia- 
bility as  a  partner  can  rest  The  best  eyi- 
dencMs  of  the  existence  of  a  partnership  is  the 
contract  creating  it.  If  proof  of  the  contract 
is  not  within  reach,  its  existence  may  be  in- 
ferred from  proof  of  contribution  to  the  part- 
nen^ip  stock.  If  d irect  proof  of  contri butioD 
cannot  be  had,  it  may  be  inferred  from  par- 
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ticipation  in  profits.  In  the  absence  of  all 
this,  the  acts  and  declarations  of  the  parties 
sought  to  be  charji:ed  ma^  be  resorted  to. 
Participation  in  profits  is  not  conclusive 
proof  of  the  existence  of  the  partnership  re- 
lation {Edwards  v.  Tracy,  62  Pa.  874)  ;  but 
both  in  England  and  in  this  country  it  is 
cogent  evidence  upon  the  question.  It  puts 
the  defendant  upon  his  proofs  explanatory  of 
the  fact.  If  he  is  able  to  show  that  such 
participation  was  referable  to  some  other  rea- 
son, such  as  compensation  for  services  ren- 
dered by  him  as  agent,  broker,  salesman,  or 
otherwise,  the  prima  facies  is  overcome.  So, 
if  the  participation  in  the  profits  is  refer- 
able to  some  other  relation  than  that  of  part- 
nership between  the  participants,  such  as 
membership  in  a  joint- stock  association  or  a 
corporation,  the  effect  of  proof  of  participa- 
tion will  be  overcome. 

In  the  light  of  these  well -settled  rules,  let 
us  consider  briefly  the  position  of  the  parties, 
and  the  important  findings  of  fact  made  by 
the  learned  auditor  in  this  case.  The  claim- 
ant's right  to  share  in  the  fund  in  court  rested 
on  the  theory  that  the  Home  Savings  Bank, 
in  which  the  money  of  his  wards  had  been 
deposited,  was  a  partnership,  and  that  the 
decedent  was  a  partner.  The  burden  of  pro  v. 
ing  the  fact  that  the  bank  was  a  partnership 
was  on  him;  and,  as  was  said  in  HoUUftead 
▼.  Coleman,  143  Pa.  854,  13  L.  R.  A.  870, 
^  until  that  proof  was  given,  the  defendants 
were  not  called  upon  to  enter  upon  their  de- 
fense.'' The  proof  made  upon  this  subject 
showed  the  organization  of  a  bank  under  the 
name  of  the  Home  Savings  Bank,  with  a 
president,  cashier,  and  a  board  of  directors. 
This  is  the  mode  of  organization  usually 
adopted  by  corporations,  and  did  not  tend  to 
prove  a  partnership.  It  was  then  shown  that 
the  decedent  bought  and  held  certificates  of 
stock  in  the  bank,  after  its  organization, 
which  recited,  not  the  formation  of  a  partner- 
ship, but  the  organization  of  a  bank  under 
the  laws  of  the  state,  and  the  division  of  its 
capital  into  shares  of  :|100  each.  This  is  not 
the  usual  way  in  which  partnerships  are 
created  and  partners  admitted.  It  Is  the 
usual  way  in  which  stocks  are  issued  and 
transferred  in  corporations.  Proof  was  then 
made  of  the  receipt  bv  the  decedent  of  sev- 
eral dividends  upon  his  stock.  These  did 
not  purport  to  be  shares  in  the  profits  of  firm 
business,  but  dividends,  declared  in  the  man- 
ner usual  among  corporations,  upon  the  stock 
of  the  bank;  and  were  paid  by  dividend 
checks  drawn  under  the  authority  of  a  board 
of  directors.  The  only  other  evidence  was 
the  returns  made  by  the  officers  of  the  bank 
under  the  Tax  Law  of  1879,  which  threw 
very  little  light  upon  the  character  of  the 
organization  of  the  bank.  Upon  this  proof 
the  questions  for  the  auditor  were  whether 
the  bank  was  shown  to  be  a  partnership,  and 
the  decedent  a  partner.  The  bank  did  busi- 
ness for  a  number  of  years,  and  then  failed. 
Its  books  and  papers  were  in  the  hands,  or 
subject  to  the  control  of,  the  receiver.  The 
manner  of  its  organization  was  not  shown. 
The  partnership  agreement,  if  any  sucli  ex- 
isted, was  not  produced.  No  proof  was  given 
that  the  officers  or  stockholders  claimed  or 
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held  out  to  the  public  that  the  stockholders 
were  partners,  or  the  bank  a  partnership  en- 
terprise.   It  was  not  alleged  that  the  decedent 
participated  in  any  manner  in  the  business, 
or  exercised  any  control  over  it.    The  whole 
case  against  him  rested  on  the  fact  that  he 
had  purchased  shares  in  a  bank,  then  organ- 
ized and  doinff  business,  and  received  div- 
idends declared  by  the  directors,  and  paid  to 
him  in  a  cashier's  check.     We  are  not  sur- 
prised that  the  learned  auditor  was  led  to 
ask,    **  What  is  there  in  all  this  evidence, 
from  the  beginning  of  the  business  to  the 
failure,  tending  to  prove  a  partnership?"  nor 
that  he  answered  his  own  question  by  holding 
that  this  proof  was  insufficient  to  establish 
prima  facie  the  existence  of  the  partnership 
relation.     On  the  other  hand,  there  was  much 
tending  to  show  that  Henry  Gibbs  understood 
that  he  was  the  holder  of  stock  in  an  incor- 
porated bank,  and  that  the  bank  assumed  and 
exercised  corporate  powers,  and  was  dealt 
with  by  the  public  as  a  corporation.     The 
form  of  its  certificates,  the  manner  of  their 
transfer,  the  election  of  directors  by  the  stock- 
holders, the  management  of  the  business  of 
the  bank  bv  the  directors  and  the  officers 
elected  by  them,  the  mode  of  declaring  and 
paying  dividends,  were  all  suggestive  of  a 
corporation.     They  were  not  suggestive  of  a 
partnei-ship.     "We  are  unable,   therefore,    to 
say  that  the  auditor  erred  in  finding  that  the 
bank  was  not  shown  to  be  a  partnership.    Tlie 
learned  judge   who  heard  the  exceptions  to 
this  report  seems  to  have  concurred  with  the 
auditor,  and  we  require,  under  such  circum- 
stances, to  l)e  satisfied  that  a  mistake  was 
made  before  interfering  with  the  findings. 
We  are  not  so  satisfied ;  but  are  of  opinion 
that  the  state  of  the  evidence  justified   the 
auditor's  conclusion.     This  disposes  of  the 
whole  case.     It  is  said  with  earnestness  and 
energy  that  this  is  a  case  in  which  the  de- 
positors deserve  protection.     We  assent   to 
this  proposition.     We  can  extend  proieciion 
to  them,  however,  in  accordance  with   the 
established  rules  of  law,   and  in  no  other 
manner.     What  the  Home  Savings  Bank  was 
in  its  organization,  in  what  capacity  those 
who  held  its  stock  were  liable  to  its  deposi- 
tors, are  questions  not  now  before  us.    It  may 
have  been  a  corporation  dejure,  a  corporation 
de  facto,  a  joint-stock  association,  or  a  gen- 
eral partnership,  so  far  as  we  are  able  to 
declare.     What  we  say  is  that  the  evidence 
in  this  case  is  not  sufficient  to  make  a  case, 
prima  facie,  against  Henry  Gibbs  as  a  part- 
ner, or  the  bank  as  a  general  partnership.    It 
does  not  appear  that  tlie  bank  was  organized 
as  a  partnerahip,   conducted  business  as  a 
partnership,  or  held  itself  out  to  the  public 
as  such.     It  does  not  appear  that  Gibbs  un- 
derstood the  bank  to  be  other  than  what  his 
certificates  of  stock  indicated,   or  that  he 
treated  the  business  of  the  bank  as  that  of  a 
firm,  or  exercised  the  slightest  control  over 
or  influence  upon  it,  or  misled  the  appellant 
or  any  other  depositor  by  act  or  word  as  to 
his  relation  to  it.     What  does  appear  is  that 
he  purchased  shares  of  stock  in  the  usual 
manner,  and  received  some  dividends  there- 
on.     Tliese  circumstances  are  naturally  ref- 
erable to  the  relation  of  a  stockholder  to  a 
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corporation;  and,  standing  alone,  are  not 
proof,  prima  facie,  of  the  appellant's  prop- 
osition that  the  bank  was  organized  as  a 
partnership,  and  that  the  purchase  of  shares 
of  stock  made  Gibhs  a  partner.  If  he  bad 
received  profits  from  a  business  apparently 
conducted  by  a  partnership,  he  would  have 
been  put  upon  his  explanation,  and,  failing 
to  make  one,  would  have  been  held  to  be  a 
partner.  The  burden  in  that  case  would  have 
been  on  him.  Having  leceived  dividends, 
declared  by  a  board  of  directors  upon  the 
stock  into  which  the  capital  of  the  bank  was 
divided,  he  could  rest  securely  upon  the  ap- 
parent character  of  the  transaction  and  the 
inferences  naturally  to  be  drawn  from  it. 
The  burden  of  explanation  necessary  to  give 
another  character  to  the  dividend  declared, 
and  to  the  stock  on  which  it  was  paid,  was 
CD  him  who  asserted  that  such  other  was  the 
true  character  of  these  circumstances. 

It  was  also  said  in  the  argument  that  the 
recitals  in  the  stock  certificates  are  not  evi- 
dence of  actual  incorporation  as  against  a 
stranger.  This  must  be  granted.  They  do 
not  prove  incorporation ;  but  the  appellees 
are  not  bound,  upon  the  evidence  in  this 
case,  to  prove  incorporation.  The  significant 
question  is.  Where  is  the  proof  that  this  bank 
was  organized  or  conducted  as  a  partnership 
concern?  The  certificates  do  not  prove  that, 
but  the  inferences  naturally  drawn  from  them 
tend  the  other  way.  It  will  not  do  for  the 
appellant  to  say :  "We  have  shown  that  the 
decedent  was  a  stockholder  in  this  bank,  and 
received  dividends  u))on  his  stock.  Now  you 
must  show  that  the  bank  was  incorporated, 


or  be  1  i abl e  to  us  as  a  general  partner. "  This 
is  attempting  to  change  the  burden  of  proof. 
Again,  the  learned  counsel  says:  ''This  is 
the  sole  fact  [the  form  of  the  certificate]  that 
is  before  the  court,  and  if  it  is  sufficient  to 
authorize  a  court  to  find  an  incorporation  in 
this  case,  why  is  it  not  in  any  other?"  The 
court  below  did  not  find  that  the  bank  was 
a  corporation.  That  question  was  not  before 
it.  It  was  alleged  by  the  appellant  to  be  a 
partnership,  but  the  auditor  and  the  jud^e 
of  the  court  below  regarded  the  evidence  in 
support  of  that  allegation  insufficient  to  jus- 
tify a  finding  that  uie  bank  whS  not  ''organ- 
ized by  act  of  the  legislature  of  Pennsyl- 
vania" as  its  certificates  alleged,  but  by  the 
parties  as  copartners.  The  appellant  failed, 
not  because  the  bank  was  held  to  be  a  cor- 
poration, but  because  it  was  not  shown  to  be 
a  partnership.  Until  evidence  in  support  of 
the  appellant'^  position  is  given  sufficient  to 
lead  fairly  to  the  conclusion  that  the  bank 
was  organized  as  a  partnership,  or  that  Henry 
Gibbs  contracted  to  becc/me  a  partner  when 
he  bought  his  stock,  or  that  he  led  the  pub 
lie  by  his  acts  and  declarations  to  deal  with 
him  or  the  bank  on  the  basis  of  his  being  a 
partner,  there  is  nothing  that  makes  it  the 
duty  of  his  representatives  to  enter  upon  a 
defense,  or  that  makes  it  possible  for  the 
court  to  decide  upon  the  character  of  the 
bank.  In  such  a  state  of  the  evidence  the 
court  can  only  say  as  the  court  below  said 
in  this  case,  '^it  is  not  sliown  that  the  bank 
is  a  partnership,**  and  for  that  reason  the 
claimant  fails.  The  assignments  of  error  are 
not  sustained,  and  the  decree  i»  affirmed. 
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A  railroad  track  uwned»  maintained* 
and    repaired  by  a    mannflaetorin^ 


eomiiany^and  used  bjr  a  railroad  eom« 
pany  only  under  a  lioense  or  Invitatioo  to  de- 
liver freight  under  a  contract  Is  not  a  part  of  the 
railroad  company^s  **waya,**  within  the  meanlnir 
of  Btat.  1887,  chap.  270, 12,  orestinfr  a  liability  for 
the  deatb  of  an  employ^  by  reason  of  any  defect 
In  such  ways. 

(Deoember  ft,  1803.) 


hosK^IAabdUy  ot  raHroad  comvany  to  employs 
for  injuries  reeeivea  in  the  line  of  hie  duty  from 
dcsfeetlee  traek  not  oumed  by  the  moMter* 

This  question  seems  to  have  arisen  In  very  few 
CBsea.  So  far  as  the  oourts  havepaaBed  upon  the 
question  they  seem  to  agree  that  if  the  employer 
bai  practically  made  the  track  where  the  injury 
occura  its  own  it  will  be  held  responsible  for  its 
coodition;  as  stated  in  the  brief  and  dissentinff 
opinion  in  ENOBti  v.  Nxw  YoBC,  PBOvmsNOa  & 
Boston  B.  Go. 

In  Stetler  t.  Cbicagro  A  N.  W.  B.  Co.,  46  Wis.  407, 
the  court  says  that  the  authorities  are  quite  uni- 
form that  one  railroad  track  using  the  tracks  of 
another  for  the  purposes  of  its  busineaB  should  be 
raponsible  to  passengers  and  owners  of  property 
by  reason  of  the  defective  condition  of  such 
trtcks,  and  further  states  that  the  same  rule 
should  apply  between  the  railroad  company  and 
ttB  employ^ 

Bo  it  has  been  held  that  it  is  no  defense  to  a  rail- 
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road  company  sued  for  an  injury  to  a  servant  by 
reason  of  an  unsafe  track,  that  the  track  is  owned 
by  another  compaoy  and  only  used  by  the  employ- 
er under  a  contract  which  bind?  the  owner  to 
make  repairs  to  be  paid  for  jointly  by  the  two 
companies.  Smith  v.  Memphis  &  L.  B.  Oo.  18  Fed. 
Bep.804. 

So  in  a  case  where  the  employ^  was  injured  by  a 
defect  in  the  roadbed  while  attempting  to  couple 
cars,  it  was  held  that  the  fact  that  the  track  where 
an  Injury  occurred  did  not  belong  to  the  master 
was  no  defense,  if  It  negligently  used  the  defective 
track.  LittleBockftIt.8.B.Oo.v.Oagle,68Ark. 
847. 

And  it  has  been  stated  that  where  the  employ^ 
of  a  railroad  company  is  directed  to  use  the  road 
of  another  company  in  the  business  of  his  employ- 
er, ho  has  the  right  to  treat  such  road  as  the  ruad 
of  the  company  employing  him;  and  every  rail- 
road company  whose  employ^  use  the  road  of  an- 
other company  under  its  direction  or  for  its  bene- 
fit owes  it  as  a  duty  to  such  employ^  to  see  that 
such  road  is  not  in  a  condition  which  will  unneo- 
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EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Worcester  County 
iH^hich  resulted  in  a  verdict  in  favor  of  defena- 
ant  in  an  action  brought  to  recover  damages 
for  the  death  of  defendant's  employe  because 
of  an  alleged  defect  in  its  way,  within  the  pro- 
visions of  Statute  1887,  chap.  270,  g  2.  Jud{i- 
ment  on  t/ie  verdict. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Frank  M.  Forbush  and  John 
W.  Keith,  for  plaintiff: 

The  wooden  structure  crossed  the  track  at  a 
height  less  than  that  required  by  the  statute 
and  did  not  have  any  guards  as  required  by 
the  statute. 

Pub.  Stat.  chap.  113.  §§  120,  160. 

The  way  was  constructed  and  used  for  the 
special  purpose  of  moving  freight  by  the  means 
of  railway  cars.  Its  operation  was  confined 
to  the  exclusive  use  of  the  defendant  corpora- 
tion. The  defendant  corporation  received  com- 
pensation for  the  transport  of  freight  over  this 
particular  track  in  the  same  manner  as  for 
similar  transport  of  freight  over  its  main  line 
or  any  other  tracks  operated  and  controlled 
by  it. 

In  Com.  V.  Boston  <£  L,  R,  Co,,  126  Mass.  61, 
under  circumstances  far  from  presenting  the 
strength  of  the  plaintijff's  contention  in  the  case 
nt  bar,  the  court  found  the  place  of  the  acci- 
dent to  be  upon  a  way  operated  and  main- 
tained by  the  defendant. 

In  8t€tler  v.  Chicago  db  N,  W,  R,  Co.,  46  Wis. 
497,  Taylor,  tA,  in  delivering  the  opinion  of 
the  court,  says:  *'The  authorities  are  quite 
uniform,  that  where  one  railroad  company 
uses  the  track  of  another  company  for  the  pur- 
pose of  transporting  passengers  or  property, 
the  company  transporting  the  persons  or  prop- 
erty is  liable  for  any  damages  which  may  be 
sustained,  either  by  the  passenger  or  by  the 
owners  of  the  property  so  transported,  caused 
by  any  defects  in  the  road  of  the  other 
company  so  used.  .  .  .  We  are  also  of 
the  opinion  that  the  same  rule  should  apply 
as  between  the  railroad  company  and  its  em- 
ployes." 

This  decision  was  upheld  when  the  same 
case  again  came  before  the  supreme  court  of 
Wisconsin  in  49  Wis.  609. 

The  same  doctrine  is  laid  down  in  Little 
Bock  &  Ft,  8,  B.  Co,  v.  Cagle,  53  Ark.  847. 


See  also  Wisconsin  Cent,  B,  Go,  ▼.  Boss,  \42 
111.9. 

It  may  be  observed  that  the  machinery  or 
plant,  etc.,  need  not  be  the  property  of  the 
em  plover,  the  words  of  the  act  being  ap- 
parently chosen  so  as  to  avoid  this  restriction. 

RoberU  &  Wallace,  Employer*!  Liability, 
8d  ed.  p.  248. 

In  John  V.  Bacon,  L.  R  6  C.  P.  437,  39  L. 
J.  C.  P.  866,  the  defendant  was  held  liable  for 
the  state  of  a  hulk  belonging  to  a  third  person, 
which  be  was  allowed  to  use  for  his  own  pur- 
poses, on  the  ground  that  it  was  under  his 
control,  and  that  he  had  invited  the  plaintiff 
to  come  on  board  it. 

Mr.  William  A.  Gile,  for  defendant: 

The  provision  of  Pub.  Stat.,  chap.  112,  §  180, 
is  as  follows:  "If  the  railroad  is  constructed 
to  pass  under  the  way — no  bridge  for  any  pur- 

Eose  shall  be  "constructed  over  a  railroad  at  a 
eight  less  than  eighteen  feet  above  the  track 
of  said  railroad,  except  by  consent  in  writing 
of  the  board." 

This  section  must  be  held  to  mean  the  way 
referred  to  in  the  preceding  or  119th  section, 
which  is  a  ''highway  or  other  way,"  and  it  has 
been  held  this  does  not  include  a  private  way. 

See  Boston  Qas  Light  Co,  ▼•  Old  Colony  db 
^.  B.  Co,  14  Allen,  444. 

The  fact  that  the  defendants  used  the  track 
of  the  Washburn  &  Moen  Manufacturinff 
Company  for  the  purpose  of  receiving  and 
discharging  the  freight  of  that  manufacturine 
company  does  not  make  that  track  a  part  of 
the  ways,  works,  and  machinerv  within  the 
meaning  of  the  Employers'  Liability  Act. 

The  "ways,  works,  and  machioeiy"  for 
which  an  employer  can  be  held  responsible 
must  be /'something  provided  by  the  em- 
ployer." 

Coffee  V.  New  York,  ilT.  H.  A  H,  B.  Co.  155 
Mass.  21. 

Where  there  was  a  defective  track  used  by 
one  corporation  over  which  it  has  no  cont^o], 
said  track  does  not  by  the  occasional  or  fre- 
quent use  of  said  track  render  the  corporation 
using  said  track  liable  for  its  defects  as  a  part 
of  their  ways,  works,  and  machinery. 

Trask  V.  Old  Colony  B.  Co,  156  Mass.  298. 

Knowledge  of  a  defect  and  appreciation  of 
the  danger  by  an  em  ploy  6  is  a  defense  under 
the  Employers'  Liability  Act. 


essarily  endanger  their  lives  or  Umbs.  Wisoonsin 
Cent  R.  Co.  v.  Ross.  142  HI.  9. 

If  private  parties  owning  a  spur  tx«ck  have  al- 
lowed it  to  be  and  remain  out  of  repair  and  in  a 
danirerous  condition  for  use  for  railroad  purposes, 
a  railroad  company  voluntarily  running  Its  trains 
upon  it  is  responsihle  for  Injuries  to  its  employes 
by  reason  of  the  defective  condition  of  the  track, 
although  the  trains  were  running  carefully  and 
slowly,  and  it  is  immaterial  that  a  state  statute  re- 
quires the  delivery  of  goods  at  their  destination 
over  the  tracks  not  belonging  to  the  carrier. 
Stetler  v.  Chicago  &  N.  W.  B.  Co.  49  Wis.  <K)9. 

A  distinction  was  made  in  Trask  v.  Old  Colony 
R.  Co.,  166  Mass.  296,  which  seems  to  have  been  de* 
veloped  somewhat  more  fully  in  Engel  v.  New 
York,  Pboyidbncs  &  Boston  R.Co. 

In  Trask  v.  Old  Colony  K.  Co.,  156  Mass.  298,  it  was 
held  that  while  it  may  not  be  necessary  to  ren- 
der the  employer  liable  for  injury  to  the  employ^ 
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that  the  track  should  belong  to  bim,  yet  it  should 
at  least  appear  that  he  has  control  of  it  and  tbat  it 
is  used  in  his  business  by  his  authority,  express  or 
Implied,  and  it  was  therefore  held  that  the  mere 
fact  that  the  employer  in  exchanging  cars  with 
another  company  occasionally  runs  its  engines  on 
to  the  latter^s  track  will  not  render  it  liable  for  In- 
juries to  the  employ6«  if  the  employer  has  no  con- 
trol over  the  track  so  used. 

Another  distinction  is  that  a  railroad  company 
sending  its  locomotive  engineer  (employed  by  the 
month)  with  one  of  its  engines  to  haul  temporarily 
for  another  company  the  trains  of  the  latter  over 
the  line  of  such  latter  company,  is  not  responsible 
to  the  engineer  for  the  bad  oondilton  of  the  track 
nor  for  the  want  of  adaptation  of  the  engine  to 
the  track,  it  not  being  alleged  that  the  employer 
company  knew  of  such  bad  condition  or  want  of 
adaptation,  and  concealed  its  information.  Dun* 
lap  V.  Richmond  ft  D.  R.  Go.  SI  Ga.  186.    H.  P.  F. 


1808. 


£kqel  y.  Nkw  York,  P.  &  B.  R.  Co 
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(TMaU^  T.  &mlh  BoiUm  Oas  Light  Co.  158 
Mass.  185. 

Holmes*  J.t  delivered  the  opinion  of  the 
coart: 

This  is  an  action  brought  under  Stat.  1887, 
chap.  270,  g  2,*  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate  through  an 
alleged  defect  in  the  condition  of  the  defend- 
ant's ways.  The  question  is  whether  the 
cause  of  the  accident  is  within  the  statute. 
The  deceased  was  killed  by  beine  knocked 
off  a  car  of  the  defendant  by  a  slanting  bridge 
or  chute  over  the  track  between  two  buildings 
of  the  Washburn  &  Moen  Manufacturing 
Company,  in  that  company's  yard,  llie  track  j 
was  that  company's  track,  owned,  main- 
tained, and  repaired  by  it,  the  bridge  of 
course  was  its  bridge,  and  the  defendant  came 
on  the  track  only  as  licensee  or  inyited  under 
a  contract  by  which  the  defendant  delivered 
freight  in  the  Washburn  &  Moen  Company's 
yard  on  certain  terms.  A  majority  of  the 
court  are  of  opinion  that  the  tracl£  was.  no 
part  of  the  defendant's  ways,  within  the 
meaning  of  the  statute. 

We  could  not  come  to  a  different  result 
without  repudiating  the  reasoning  of  Trcak 
V.  Old  CoUmy  B,  C(?.,  156  Mass.  298,  804,  and 
the  tests  sanctioned  by  that  case  and  by  Coffee 
V.  New  York,  If.  H.  dk  K  R.  Co,,  155  Mass. 
21,  23.  See  also  Regan  v.  Donovan,  159  Mass. 
1.  The  track  is  not  provided  by  the  defend- 
ant, or  subject  to  its  control.  In  the  language 
of  Roberts  &  Wallace  (Employer's  Lia- 
bility, 8d  ed.  249),  the  defendant  had  not 
adopted  it  as  its  own.  We  are  not  dissatisfied 
with  these  tests,  and  we  think  that  neither 
the  language  of  the  statute  nor  good  sense 
would  permit  us  to  hold  an  employer  liable 
under  the  act  for  defects  which  he  cannot 
help,  in  a  place  out  of  his  control,  to  which 
hia  employes  once  in  a  while  may  be  called 
for  a  few  minutes.  It  will  be  understood  that 
our  view  by  no  means  requires  ownership  as 
a  condition  of  the  defendant's  liability. 

The  words  of  the  act  are,  ^  which  arose  from 
or  had  not  been  discovered  or  remedied  owing 
to  the  negligence  of  the  employer  or  of  any 
person  in  the  seryice  of  the  employer  and  in- 
trusted by  him  with  the  duty  of  seeing  that 
the  ways  .  .  .  were  in  proper  condition. " 
These  words  mean  that  the  defect  must  be 
one  which  the  employer  has  a  right  to  remedy 
if  he  does  discover  it,  and  of  a  kind  which 
it  is  possible  to  charge  a  servant  with  'iie 
duty  of  setting  right.  The^  cannot  be  made 
clearer  by  discussing  the  principles  of  com- 
mon-law liability,  or  by  referring  to  decis- 
ions upon  a  wholly  different  kind  of  statute, 
like  Com,  y.  Boeton  dt  L.  B.  Co.,  126  Mass. 
61. 

Oar  decision  may  not  leave  the  plaintiff 
remediless.    If  there  was  a  defect,  it  is  pos- 

^Givinff  a  riffht  of  action  against  the  employer 
for  the  death  of  the  employ^  where.  In  the  exorcise 
of  due  care  and  diligence,  he  is  killed  by  reason  of 
any  defect  in  the  condition  of  the  ways,  works,  or 
macfaiiiery  connected  with  or  osed  In  the  business 
of  the  employer,  which  arose  from,  or  had  not  been 
^jBoovered  or  remedied  owing  to,  the  negilgenoe  of 
the  employer,  or  of  any  person  in  the  service  of  the 
employer,  and  intrastea  by  him  with  the  duty  of 
ooeuur  that  the  ways,  works,  or  machinery  were  in 
proper  oonditton. 


sible  that  there  may  be  a  liability  on  the  part 
of  the  Washburn  &  Moen  Company,  ^'n- 
negan  v.  Fall  River  Oom-  Works  Co.  159  Mass. 
311  \'09b&me  v.  Morgan,  180  Mass.  102,  104, 
89  Am.  Kep.  487. 
Judgrnent  on  the  terdiet. 

Knowltoiiy  J.,  dissenting: 

The  opinion  of  the  majority  of  the  court 
puts  upon  an  important  clause  of  the  Em- 
ployers' Liability  Act  a  construction  which 
seems  to  me  wrong.  The  track  on  which  the 
plaintiff's  intestate  was  killed  was  of  the 
same  kind,  and  used  by  the  defendant  in  the 
same  way,  as  ordinary  side  tracks  constructed 
for  the  delivery  of  freight  to  manufacturing 
companies  having  works  near  the  line  of  a 
railroad.  It  was  used  by  the  defendant  in 
the  transportation  of  freight  for  hire.  Freight 
carried  over  the  defendant's  railroad  was  re- 
ceived and  delivered  at  the  works  of  the 
Washburn  &  Moen  Manufacturing  Company 
without  extra  charge,  the  price  paid  for  trans- 
portation to  and  from  other  stations  including 
the  transportation  over  this  track.  Freight 
sent  away  by  other  railroads  or  received  from 
them  was  carried  over  this  track  by  tlie  de- 
fendant for  a  stipulated  price  paid  by  the 
Washburn  &  Moen  Manufacturing  Company. 
There  can  be  no  doubt  that  if  the  defendant 
had  owned  the  track  it  would  have  been  a 

f»artof  its  ways  and  works,  within  the  mean- 
ng  of  the  statute.  Is  such  a  track  any  the 
less  a  part  of  the  ways  and  works  of  a  rail- 
road company,  as  between  the  company  and 
its  employes,  if  it  is  hired  from  a  third  party, 
or  furnished  for  use  by  the  owner  of  the 
freight?  If  it  is  owned  and  kept  in  repair 
by  the  freight  owner,  that  fact  presumably 
is  taken  into  account  in  fixing  ^e  terms  on 
which  the  freight  is  carried,  and  its  use  by  the 
carrier  in  his  business  is  in  that  way  paid  for 
by  the  carrier  as  much  as  if  it  were  hired  from 
a  third  party.  The  statute  is  intended  to  de- 
fine the  rights  and  liabilities  of  employer  and 
employe.  The  question  what  constitutes  the 
ways,  works,  or  machinery  is  a  question 
which  arises  only  between  employer  and  em- 
ploye, and  should  be  answered  in  such  a  way 
as  to  give  effect  to  the  meaning  of  the  stat- 
ute. The  employ^  finds  a  track  of  this  kind 
used  like  other  side  tracks  belonging  to  the 
corporation,  adapted  to  the  convenient  trans- 
action of  its  freighting  business.  Ordinarily, 
be  has  no  means  of  knowing  whether  the 
track  is  owned  and  maintained  by  the  rail- 
road corporation  or  by  the  manufacturer 
whose  freight  is  Drought  over  it.  All  he  can 
see  or  know  is  that  it  is  connected  with,  and 
used  in,  the  business  of  the  corporation  in 
delivering  freight.  Whetlier  an  additional 
price  is  paid  for  the  transportation  of  its  cars 
or  of  the  cars  of  other  railroads  over  that 
track  he  does  not  know,  nor  is  it  important 
for  him  to  know.  It  is  a  place  specially 
fitted  for  the  work  of  his  employer,  on  which 
his  employer  sets  him  at  work,  and  in  which 
the  employer  presumably  has  rights  for  the 
time  being.  It  ought  to  make  no  difference 
under  the  statute  how  the  employer  procures 
the  ways,  works,  or  machinery  connected 
with  and  used  in  his  business,  or  by  what 
kind  of  title  he  holds  them.    So  long  as  they 
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are  connected  with  his  business,  and  used  in 
it,  it  is  bis  duty  to  have  them  safe,  so  that 
his  employes  may  not  be  unnecessarily  ex- 
posed to  danger.  If  another  owns  and  fur- 
nishes them,  and  agrees  to  keep  them  safe,  it 
is  his  duty,  as  between  him  and  his  employe, 
to  see  that  the  owner  properly  does  what  he 
agrees  to  do. 

It  is  a  general  rule  at  the  common  law  that 
a  railroad  corporation  is  liable  for  an  injury 
to  a  passenger,  or  for  loss  of  freight,  arising 
from  a  defect  in  a  track  of  another  corporation 
over  which  it  runs  its  cars,  as  if  it  owned 
the  track.  As  between  the  two  corporations, 
the  only  duty  to  maintain  the  track  in  repair 
under  their  contract  may  be  upon  the  owner 
of  the  road,  but,  as  between  the  first-men- 
tioned corporation  and  a  passenger  or  owner 
of  freight,  it  is  the  duty  of  the  carrier  to  have 
the  track  safe,  whether  it  owns  it  or  hires  it. 
MeElrop  v.  Nashua  <fe  L.  R,  Corp.  4  Cush. 
400,  50* Am.  Dec.  794;  McGltierY.  Manchester 
A  L,  R.  Co.  18  Gray,  124.  74  Am.  Dec.  624 ; 
Feital  v.  Middlesex  R.  Co.  109  Mass.  898.  12 
Am.  Bep.  720;  Murch  v.  Concm'd  R.  Corp. 
29  N.  H.  9,  61  Am.  Dec.  631 ;  Wabash,  St.  L. 
db  P.  R.  Co.  V.  Pe]/ton,  106  111.  534,  46  Am. 
Hep.  705 ;  2  Bedf.  Railroads,  4th  ed.  g  204. 
See  also  Illinois  Cent.  R,  Co.  v.  Barron,  72 
U.  8.  5  Wall.  90,  18  L.  ed.  591 ;  Sprague  v. 
Smith,  29  Vt.  421,  70  Am.  Dec.  424 ;  Webb  v. 
FoHland  d  K.  R.  Co.  57  Me.  117,  128. 

The  duty  of  a  railroad  corporation  to  fur- 
nish for  its  employes  safe  tracks,  cars,  lo- 
comotive engines,  and  other  machinery, 
tools,  and  appliances  with  which  its  business 
is  to  be  carried  on,  is  similar  in  kind  to  its 
duty  to  passengers  in  these  respects,  although 
the  degree  of  care  required  is  less.  In  either 
case  its  duty  is  the  same  when  the  tracks, 
cars,  and  engines  are  hired  or  used  under  a 
license  from  others,  as  when  they  are  owned 
by  the  employer.  Spaulding  v.  W.  N,  Flynt 
OraniU  Co,  (Mass.)  84  N.  E.  Rep.  1134 ;  Wis- 
cvnsiJi  Cent.  R.  Co,  v.  Ross,  142  111.  9; 
Stetler  v.  Chicago  d  N.  W.  R,  Co,  46  Wis. 
497,  49  Wis.  609 ;  Little  Rock  d  Ft,  S,  R. 
Co.  V.  Ca>gle,  58  Ark.  847 ;  Smith  v.  Memphis 
<fe  L,  R,  Co.  18  Fed.  Rep.  804.  In  Stetler  v. 
Chicago  d>  N,  W.  R.  Co,,  46  Wis.  497,  the 
facts  were  similar  to  those  in  the  case  at  bar. 
An  ice  company  laid  and  maintained  a  track 
to  its  icehouse,  which  was  used  by  the  de- 
fendant corporation  in  taking  cars  to  and  from 
the  icehouse  at  the  request  of  the  company. 
The  plaintiff  was  injured  while  assisting  in 
the  work  of  transporting  the  cars,  and  the 
defendant  was  held  liable  to  its  em  ploy  6  for 
the  defective  condition  of  the  track,  which 
the  ice  company  ought  to  have  kept  in  re- 
pair. The  court  says  in  the  opinion :  ''The 
authorities  are  quite  uniform,  that  where  one 
railroad  company  uses  the  track  of  another 
company  for  the  purpose  of  transporting  pas- 
sengers or  property,  the  company  transport- 
ing the  persons  or  property  is  liable  for  any 
damages  which  may  be  sustained,  either  by 
the  passengers  or  by  the  owners  of  the  prop- 
erty so  transported,  caused  by  any  defects 
in  the  road  oi  the  other  company  so  used. 
.  .  .  We  are  also  of  the  opinion  that  the 
same  rule  should  apply  as  between  the  rail- 
road company  and  its  employes.    •    •    •    In 
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the  case  at  bar  there  would  seem  to  be  every 
reason  for  holding  that  the  same  rule  should 
apply.  The  company,  when  the  accident 
happened,  was  running  its  trains  over  a  short 
line  of  road,  which  terminated  at  the  main 
track  of  its  road,  which  was  never  used  as  a 
railroad  for  any  purpose  except  as  the  trains 
of  the  defendant  ran  over  It,  and  for  all 
practical  purposes  was  of  no  use  as  a  railroad 
except  OS  used  by  the  defendant.  .  .  .  He 
was  directed  by  the  proper  agents  of  the  de- 
fendant to  assist  in  running  its  cars  and  en- 
gines over  it.  As  between  itself  and  its  em- 
ployes, who  were  directed  to  use  the  road  ia 
the  business  of  the  defendant  company,  such 
employes  have  the  right  to  treat  the  road  as 
the  company's  road,  and  the  compuny,  as  to 
its  employes  was  bound  to  see  that  such  road, 
whilst  so  used  for  its  benefit  by  its  employ^, 
was  in  such  condition  as  not  to  unnecessarily 
endanger  their  lives  or  limbs."  I  am  of 
opinion  that  a  railroad  company  is  liable  for 
an  injury  to  its  employe  in  such  a  case  at 
the  common  law,  and  the  reason  for  holding 
it  liable  seems  to  me  equally  aoplicable  to 
the  clause  of  the  Employers'  Liability  Act 
under  which  this  action  is  brought.  Indeed, 
there  is  an  additional  reason  for  giving  such 
a  construction  to  this  clause  in  the  language 
which  in  terms  includes  not  only  the  ways, 
works,  and  machinery  that  belong  to  the  em- 
ployer in  the  ordinary  sense,  but  those  which 
he  permits  to  be  used  in  his  business.  See 
also  Stat.  1898,  chap.  859. 

In  determining  whether  he  was  negligent 
in  not  discovering  or  remedying  the  defect, 
of  course  the  fact  that  another  primarily  has 
the  duty  of  keeping  the  works  m  a  safe  con- 
dition is  important,  for  then  he  is  only  re- 
quired to  use  reasonable  care  and  supervision 
to  see  that  this  duty  has  been  done.  To  that 
extent,  under  his  contract  with  the  owuer, 
he  has  a  right  in  tlie  track  and  a  kind  of  con- 
trol of  it.  In  Co  fee  v.  New  York,  N.  IL  <fr 
H.  R,  Co,^  155  Mass.  21,  23,  a  case  arising 
under  this  statute,  Mr,  Justice  Allen  says,  in 
giving  the  opinion  of  the  court :  **  The'  want 
of  ownership  by  the  defendant  is  not  of  much 
significance';  but  by  the  terms  'ways,  works, 
or  machinery  connected  with  or  used  in  the 
business  of  the  employer,'  we  understand 
something  in  the  olace,  or  means,  appliances, 
or  instrumentalities  provided  by  the  employ- 
er, for  doing  or  carrying  on  the  work  which 
is  to  be  done."  Was  not  the  track  in  the 
present  case  something  in  the  place,  ur 
means,  appliances,  or  instrumentalities  pro- 
vided for  the  employe  by  the  employer  for 
carrying  on  the  work  which  the  employ^  waa 
hired  to  do?  In  the  recent  case  of  Svauldifig 
V.  W,  N.  JBiynt  Granite  Co,  (Mass. )  34  N.  E.  F{ep. 
1134,  an  action  at  common  law,  it  was  held 
that  the  defendant  was  liable  for  the  defect- 
ive condition  of  a  borrowed  car  as  if  it  had 
owned  the  car;  and  Mr.  Justice  Holmes,  in 
^ving  the  opinion,  refers  to  Cojfee  v.  New 
York,  N.  H.  <Sb  H,  R.  Co.,  supra,  in  such  a 
way  as  plainly  to  imply  that  in  this  respect 
the  same  rule  applies  to  cases  under  the  Em- 
ployers' Liability  Act  as  to  those  at  the  com- 
mon law.  The  languHge  of  the  opinion  in 
Trask  v.  Old  Colony  R.  Co.,  156  Mass.  298, 
should  be  read  in  its  anplioation  to  the  facts. 
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In  that  case  the  arrangements  of  the   two 
roads  called  for  a  delivery  of  cars  by  one 
road  at  the  terminus  of  its  line,  and  the  re- 
ception of  Uiem  by  the  other  at  the  same 
point  at  the  terminus  of  its  line,  and  in  the 
transaction  of  its  regular  business  neither 
company  had  any  contract  or  arrangement  to 
nsf  (he  line  of  the  other.    Neither  road  was 
obliged,  under  its  contract,  to  go  upon  the 
tracks  of  the  other,  and  neither  was  under  any 
obligation  to  keep  its  tracks  in  repair  for  the 
nae  of  the  other.     The  passage  of  a  car  or  en- 
gine beyond  the  terminus  ot  the  road  then 
running  it  was  not  in  the  nature  of  a  regular, 
authorized  use  of  the  track  of  another  cor- 
poration in  its  husiness,  and  the  track  was 
in  no  prop^  sense  connected  with  or  used  in 
its  business.     There  was  rather  an  occasional , 
and  almost  accidental,  running  of  Its  engines 
or  cars  beyond  its  own  track  in  doing  a 
bosinesB,  the  regular  prosecution  of  which 
did  not  extend  beyond  its  own  line.    The  de- 
fen:' ant  had  no  control  nor  right  of  control, 
nor  right  to  demand  a  safe  condition  of  the 
track  of  the  other  railroad.     But  in  the  pres- 
ent case  the  track  is  furnished  to  the  defend- 
ant as  a  place  on  which  to  do  its  regular 
business  for  pay,  and  the  defendant  has  the 
control  of  it  m  the  sense  that  it  has  a  ri^ht 
to  insist  on  its  being  kept  in  a  safe  condition 
for  the  transaction  of  the  business  which  it 
has  agreed  to  do. 


The  doctrine  contended  for  by  the  defend- 
ant, as  I  understand  it,  comes  to  this:  If  a 
manufacturer,  instead  of  owning  the  ways, 
works,  and  machinery  necessary  to  be  used 
in  his  business,  arranges  with  another  person 
who  owns  a  manufacturing  establishment  to 
furnish  it  for  his  use,  and  to  keep  it.  con- 
stantly in  good  condition,  and  if  one  of  his 
employ^  is  instantly  killed,  by  a  defect  neg- 
ligently suffered  to  he  in  the  ways,  works,  or 
machinery  which  he  is  using  under  this  ar- 
rangement, he  will  not  be  liable  under  the  stat- 
ute because  the  ways,  works,  and  machinery 
arenothis.  Theowner  will  not beliableunder 
the  statute,  for  he  is  a  stranger  to  the  manu- 
facturing business  carried  on  there,  and  the 
person  killed  is  not  his  employe.  Neither 
the  employer  nor  the  owner  of  the  establish- 
ment will  be  liable  at  the  common  law,  for 
the  crtmmon  law  permits  no  recovery  for  a 
death  resulting  from  negligence.  The  widow 
and  children  of  the  deceased  employ6  will 
therefore  be  left  remediless.  It  seems  to  me 
that  such  a  construction  of  the  statute  tends 
to  defeat  the  purpose  of  the  legislature.  In 
the  present  case  the  deceased  brakeman  was 
not  an  employ^  of  the  Washburn  &  Moen 
Manufacturing  Company,  and  in  my  view  of 
the  law  the  plaintiff  can  have  no  remedy 
against  that  corporation. 


WASHINGTON  SUPREME  COURT. 


E.  C.  NEUFELDEB,  Assignee,  etc.,  of  C. 
H.  Enoz,  Appt, 

GERMAN  AMERICAN  INSURANCE 
CO..  Eespt. 

(8  Wash,  saoj 

!•  A    foreign    eorporatloii    may    be 

gwrninhoci  in  all  cases  where 


an  orlelnal  action  mlgrht  be  maintained  against  It 
tor  the  reoovery  of  the  property  or  oredit  in  re- 
spect to  which  the  ffamJsbment  Is  served. 

2«  A  ftind  kept  hy  m,  tormkgn  insmnuiee 
eompany  in  one  state  for  tbe  i>ayment 
of  Id— oe  in  that  and  another  state*  tt 

■abject  to  samlshment  at  the  instance  of  credit- 
ors of  an  Insured  in  the  latter  state  to  the  amount 
of  tbe  deht  of  the  company  for  a  loss  upon  a 
policy  Issued  in  the  latter  state,  although  no  por- 
tion of  such  fund  has  been  speolfloally  appropri- 
ated to  such  loss,  under  a  statute  providing  that 
any  credit  or  other  personal  property  in  the  pos- 
BeaBion  or  under  the  control  of  any  person,  or 
debts  owlnff  the  defendant,  may  he  attached. 

(May  10, 1883.1 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  King  County  In 
favor  of  defendant  in  an  action  brought  to  re- 
coyer  the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Affirmed. 

The  facts  are  stateain  the  opinion. 

Meurt,  Stmdwiek»  Peters  ft  Van 
l^ek«  for  appellant: 

There  is  a  distinction  between  process  to  sub- 
ject tangible  property  of  the  defendant,  in  the 
hands  of  a  garnishee,  to  the  payment  of  a  debt, 
and  process  to  enforce  the  payment  of  a  debt 
due  from  the  garnishee  to  the  defendant. 

Bottfard  v.  Simmons,  82  Mich.  852. 

The  California  court  in  said  attachment  pro- 
ceedings did  not  acquire  any  jurisdiction  over 
the  person  of  the  defendant,  and  there  being 
no  property  of  defendant  in  that  state,  at  that 
time,  its  proceedings  were  Toid  as  against  the 
plaintiff,  and  constitute  no  bar  to  this  action. 

A  policy  of  insurance  is  a  chose  in  action, 
».  e.:  "a  right  of  proceeding  in  a  court  of 
law  to  procure  the  payment  of  a  sum  of  money:" 

8  Am.  4&  Eng.  Encyclop.  Law,  p.  285. 

It  is  therefore  personal  property. 

Knox  is,  and  at  all  times  has  been,  a  nonresi- 


Hon.— The  tttus  of  a  det>t  for  the  purpose  of 
KunishmeDt.  which  Is  a  matter  of  much  impor- 
tanoe  and  much  doubt  in  the  law,  is  here  held  as  in 
many  prior  cases  to  be  at  the  residence  of  the 
debtor.  The  same  Is  held  In  the  recent  WiscoDBin 
ease  of  Bra^g  v.  Gaynor,  21 L.  R.  A.  lei,  and  is  reo- 
Cgnized  in  Douglass  v.  Phenix  Ids.  Co.  (N.  Y.)  20  L. 
B.  A.  118.  But  yiirorous  opiolons  to  the  contrary 
teva  been  expressed  In  other  Jurisdictions  as 
■bown  by  the  note  to  lilinois  Cent  B.  Oo.  v.  Smith 

«LR.  A 

6ee  also  23  L.  R.  A.  445,  650;  27     L.  R.  A.  651;  30  L.  R.  A.  364;  36  L.  R.  A. 
549,  640;  40  L.  R.  A.  237;  41  L.  R.  A.  331;  42  L.  R.  A.  283;  44  L.  R.  A.  101;  45 
L.  R.  A.  257 ;  48  L.  R.  A.  452. 


(Miss.)  19  L.  R.  A.  577.  The  only  hope  of  uuif  ormlty 
in  the  law  on  this  8ubJ<>at  must  rest  on  the  federal 
courts,  and  probably  could  be  reached  only  by  de- 
ciding that  garnishment  of  a  debt  due  to  a  nonresi- 
dent without  any  service  on  him  is  not  due  process 
of  law.  It  seems  difficult  to  Justify  a  procc^ing 
which  condemns  or  apt^ropriated  a  debt  without 
notice  to  the  creditor  or  opportunity  to  protect  his 
property  right  therein. 
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dent  of  CaUfornia,  and  a  resident  of  Washing- 
ton, and  no  personal  aeryice  of  process  of  tbe 
California  court  was  ever  made  upon  him,  hut 
the  service  of  process  in  the  attachment  cases 
was  made  upon  him  by  publication  in  a  news- 
paper, and  by  mailing  a  copy  of  the  summons 
to  said  Knox,  and  said  Knox  never  appeared 
in  said  actions.  Any  personal  judgment  there- 
fore rendered  by  the  California  court  against 
said  Knox  must  be  invalid. 

Pennayer  v.  Neff,  95  U.  8.  714. 24  L.  ed.  565. 

In  proceedings  against  one  as  garnishee,  it  is 
necessary  that  both  the  person  sought  to  be 
charged  nnd  the  property  in  his  hands,  which 
is  the  subject  of  the  attachment,  be  brought 
within  the  jurisdiction  of  the  court. 

Louisville  <fc  N.  R.  Co,  v.  Dooley,  78  Ala. 
624;  Buchanan  v.  Hunt.  98  N.  Y.  660;  Jones 
V.  Comings,  6  N.  H.  497;  Commercial  Nat. 
Bank  of  Chicago  v.  Chicago,  M.  db  St  P.  R.  Co. 
45  Wis.  172;  Carpenter  v.  Tatro,  86  Wis.  298; 
Morgan  v.  NemtU,  74  Pa.  52;  Wright  v.  67/f- 
cagd,  B.  db  Q.  R,  Co,  19  Neb.  175,  56  Am.  Rep. 
747. 

Unless  this  is  done,  the  proceedings  are  void. 

Drake,  Attachm.  6th  ed.  §§  87a,  876,  692, 
693,  711  (6). 

There  is  a  distinction  between  movables,  that 
is  visible,  tangible  personal  property,  and  debts 
choses  in  action,  like  the  right  toiecover  upon 
a  policy  of  insurance. 

Gvillander  v.  Howell,  86  N.  Y.  662. 

A  chose  in  action  cannot  be  said  to  have  any 
situs  in  the  place  where  the  debtor  resides;  as 
a  general  principle  it  is  payable  at  the  residence 
of  the  creditor. 

Ibid. 

On  the  contrary,  so  far  as  it  has  a  situ^,  the 
highest  authorities  hold  that  the  domicil  of  the 
creditor  decides  and  controls  the  tiius  of  the 
debt. 

Whart.  Confl.  L.  §  363;  Kirtland  v.  Hotch- 
kiss,  100  U.  8.  491,  25  L.  ed.  558;  Keyser  v. 
Bice,  47  Md.  211.  28  Am.  Rep.  448. 

The  situs  of  this  debt  must  be  controlled  and 
fixed  by  one  or  more  of  the  following  consid- 
erations: 

1.  The  Ux  loci  contractus, 

2.  The  domicil  of  the  debtor. 

8.  The  place  of  payment  of  the  debt. 

4.  The  domicil  of  the  creditor. 

The  lex  loci  rei  sites  has  no  application  to  this 
discussion  because  that  doctrine  seems  to  ap- 
ply onlv  to  visible,  tangible  chattels,  and  not  to 
choses  in  action. 

QuiUander  v.  Howell,  supra. 

I.  This  contract  was  made  and  entered  into 
by  the  defendant  outside  of  the  jurisdiction  of 
the  courts  of  the  state  of  California,  and  with- 
in the  jurisdiction  of  the  courts  of  the  state  of 
Washington. 

II.  Mr.  Wharton  in  his  Conflict  of  Laws, 
section  361  (2)  says:  "Because  the  debtor's 
domicil  is  the  place  of  payment  it  has  no  neces* 
sary  connection  with  the  terms  of  the  debt. 
It  may  be  that  in  jurisdictions  where  debtors 
are  only  suable  in  their  domicil  it  may  be  sup- 
posed to  give  the  applicatory  law.  It  is  not  so 
where  debtors  are  suable  wherever  they  can  be 
found." 

The  domicil  of  this  debtor,  insurance  com- 
pany, so  far  as  this  contract  evidenced  by  this 
policy  of  insurance  is  concerned,  and  for  all 
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the  purposes  of  this  action,  was  and  b  the  state 
of  Washington. 

The  general  rule  that  the  sittu  of  a  debt  is 
at  the  domicil  of  the  debtor,  has  an  exception 
in  the  case  of  debts  due  by  a  corporation  char- 
tered in  one  state  and  doing  business  in  another 
tinder  the  laws  of  the  latter.  When  such  cor- 
poration, by  the  laws  of  the  latter  state  has 
property  tliere  and  an  agent  to  accept  service 
and  can  be  compelled  by  judicial  process  to 
pay  its  debts  there,  that  is  its  domicil  as  to 
debts  payable  in  said  state. 

Brantley,  Pers.  Prop.  §  319;  New  England 
Mut,  L.  Ins.  Co.  V.  Woodwortli,  111  U.  S.  138, 
28  L.  ed.  379. 

IIL  Said  policy  ot  insurance  provided  that 
said  policy,  at  the  execution  thereof  by  aaid 
corporation,  through  its  president  and*secre- 
tary,  would  not  be  valid  unless  countersigned 
by  its  duly  authorized  agent  at  the  city  of 
Seattle.  This  provision  ot  the  policy  made  the 
debt  thereby  evidenced,  in  case  of  loss,  payable 
at  Seattle 

May,  ins.  2d  ed.  §  66;  Whart.  Confl.  L. 
§  399;  Am.  &  Eng.  Encyclop.  Law,  p.  551. 

lY.  The  weight  of  authoritv  seems  to  bo 
conclusive  that  the  domicil  of  the  creditor  con- 
trols the  situs  of  the  debt. 

Whart.  Confl.  L.  g§  359-864;  Smith  v.  Bw 
channan,  1  East,  6;  Caskie  v.  Webster,  2  Wall. 
Jr.  131;  Braynard  v.  Marshall^  8  Pick.  194; 
Mead  v.  Dayton,  28  Conn.  38;  Clark  v.  Con" 
necticut  Peat  Co.  35  Conn.  303;  Pond  v.  Cooke 
45  Conn.  132,  29  Am.  Rep.  668;  Goodwin  v 
Holbrook,  4  Wend.  377;  Ouillander  v.  Howell, 
35  N.  Y.  657;  Speed  v.  Afay,  17  Pa.  91, 55  Am. 
Dec.  540;  Poe  v.  Duck,  5  Md.  1:  Keyser  v. 
Rice,  47  Md.  203,  28  Am.  Rep.  448;  Klein  v. 
French,  57  Miss.  662;  Kirtland  v.  Hotdikiu, 
100  U.  8.  491,  25  L.  ed.  558. 

This  debt,  in  the  alisenceof  personal  service 
npon  the  assured  C.  H.  Knox  was  not  subject 
to  the  process  of  the  California  courts,  unless 
the  debt  was  payable  within  that  state. 

Missouri  Pac.  R.  Co.  v.  Maltby,  34  Kan.  125; 
Wright  v.  Chicago,  B.  db  Q,  R,  Co.  19  Neb.  175, 
56  Am.  Rep.  747;  Bebee  v.  Hartford  County 
Mut.  F,  Ins.  Co.  25  Conn.  51,  65  Am.  Dec.  553; 
Towle  V.  Wild&r,  57  Vt.  622;  Wheat  v.  PlatU 
City  db  F.  D.  R.  Co,  4  Kan.  870;  8  Am.  &  Eng. 
Encyclop.  Law,  306. 

The  proceeding  in  the  California  court  was 
a  proceeding  in  rem, 

8  Am.  &  Eng.  Encyclop.  Law,  p.  1103  (6); 
Drake,  Attachm.  6th  ed.  §  452. 

Whether  a  person  is  liable  to  garnishment 
in  a  state,  other  than  that  of  bis  residence,  is  a 
question  of  jurisdiction. 

8  Am.  &  Eng.  Encyclop.  Law,  1129. 

The  process  of  the  courts  of  a  state  is  limited 
in  its  operation  by  state  lines. 

Ibid.;  Pennayer  v.  Neff,  95  U.  8.  714,  24  L. 
ed.  665. 

By  reason  of  the  contract  which  the  defend- 
ant chose  to  make  in  this  state,  payable  in  this 
state,  after  having  complied  with  the  statutes 
of  this  state  in  such  case  made  and  provided, 
as  a  condition  precedent  to  obtaining  the  per- 
mission of  this  sovereignty  to  do  business  with- 
in its  limits  (such  conditions  being  imposed); 
the  defendant,  insurance  company  became 
domiciled  in  this  state  for  the  purposes  of  all 
debts  contracted  here  and  payable  here;  then 
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It  must  baye  been  a  noDresident  of  the  state  of 
California  for  all  purposes  connected  with  this 
aciiOD,  and  the  situs  of  the  debt  it  owes  upon 
tbis  policy  of  insurance,  was  and  is  in  the  state 
of  Washington,  and  not  elsewhere. 

7  Lawson,  Rights,  Rem.  &  Pr.  §  8505. 

Messrs,  Stratton*  Lewis  ft  Gilman,  for 
respondent: 

Under  the  California  statutes  the  process  to 
«ubject  tancrible  property  of  a  defendant  in 
the  bands  of  a  garnishee  does  not  differ  from 
process  to  enforce  payment  of  a  debt  due  from 
«  garnishee  to  a  defendant. 

Deering,  Cal.  Code  Civ.  Proc.  §§  543-544. 

The  defendant  was  a  New  York  corpora- 
4ioD;  but,  so  far  as  concerns  its  Pacific  coast 
business,  its  home  was  in  San  Francisco.  San 
Francisco  was  its  domicil. 

Tfae  courts  of  a  state  have  Jurisdiction,  for 
purposes  of  garnishment,  over  foreign  corpo- 
rations doing  business  within  theirlunsdiction. 

Burlington  db  M,  R.  Co.  v.  Jhomvson,  81 
Kan.  180,  47  Am.  Rep.  497;  McAUister  v. 
Pennsiyitania  Ins,  Co.  28  Mo.  214;  Penntyl- 
wnia  R,  Co.  v.  Peoples,  81  Ohio  St.  587;  Banni- 
inl  &  St.  J.  R,  Co,  V.  Crane,  102  111.  240,  40 
Am.  Rep.  581;  Roche  v.  Rhode  Island  his.  Co.  2 
m.  App.  860;  Jones  v.  New  York  d  E.  R.  Co, 
1  Grant,  Cas.  457;  FitMan  v.  New  York  A  E, 
JL  Co.  81  Pa.  114:  Barr  v.  King,  9«  Pa.  486; 
Brauser  ▼.  New  England  F.  Ins,  Co,  21  Wis. 
€12. 

The  California  court  having  lurisdlction  of 
the  respondent,  it  had  jurisdiction  of  the  res, 
tbe  debt  due  from  the  respondent  to  Ejiox.. 

Blake  V.  Williams,  6  Pick.  284,  17  Am.  Dec. 
4r72;  SturtetantY.  Robinson,  18  Pick.  175;  Leib- 
•er  ▼.  Union  Pac.  R.  Co,  49  Iowa,  688;  Morgan 
▼.  NeriUe,  74  Pa.  52;  Jones  v.  New  York  d  E. 
B.  Co.  supra;  Molyneux  v.  Beymour,  80  Ga. 
440,  76  Am.  Dec.  662;  Bannibal  d  St.  J.  R. 
€o.  ▼.  Orane,  102  RL  249,  40  Am.  Rep.  581; 
Ocean  Ins,  Co.  v.  Portsmouth  M.  R,  Co,  3  Met. 
421:  Berry  v.  Davis,  77  Tex.  191;  Cousens  v. 
Lovejoy,  81  Me.  467;  NUhots  v.  Pboper,  61  Vt 
205;  Terre  HauU  d  I,  R  Co.  v.  Baker,  122 
Ind.  483;  Drake,  Attachm.  6th  ed.  §  597. 

Hany  of  the  courts  refuse  to  discharge  the 
lEarnisbment.  even  where  the  debt  is  payable 
in  another  state,  and  is  exempt  from  execution 
by  the  laws  of  the  state  where  payable. 

Leiber  v.  Union  Pac.  R.  Co.  and  Morgan  v. 
JfevtUe,  supra;  Broad&treet  v.  Clark,  65  Iowa, 
€70. 

I>ebt8  due  from  the  garnishee  to  the  princi- 
pal defendant  stand  on  exactly  the  same  basis 
as  tangible  property  in  a  garnishee's  hands, 
belonging  to  the  pnncipal  defendant. 

Molyneux  v.  Seymowr  and  Cousens  v.  Love- 
iap^  supra;  Mumper  t.  Wilson,  72  Iowa,  168. 


J,,  delivered  the  opinion  of  the 
«oart: 

This  action  was  brought  by  the  appellant 
to  recover  from  the  respondent  the  sum  of 
$1,000,  alleged  to  be  due  upon  a  policy  of 
fire  insurance  issued  by  the  respondent  to  one 
<7.  H.  Knox,  the  assignor  of  the  appellant. 
The  respondent  is  a  corporation  incorporated 
and  existing  under  the  laws  of  the  state  of 
New  Tork,  and  at  the  time  of  issuing  the 
policy  under  consideration  was  lawfully  au- 
thorized to  transact  basiness  In  this  state.    It 
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also  carried  on  business  in  Oregon,  Califor- 
nia, and  other  states  and  territories  on  tha 
Pacific  coast,  and  had  a  general  agent  for  the 
management  of  its  business  in  all  of  said 
states  and  territories,  including  Washington, 
whose  office  was  at  San  Francisco,  in  tha 
state  of  California.  Its  funds  for  the  pay- 
ment of  losses  were  kept  by  this  general 
agent  or  manager  at  San  Francisco,  and  dis- 
bursed by  him  as  occasion  required  ;  the  local 
agents  in  the  several  states  having  no  author- 
ity to  pay  or  settle  for  losses,  except  by  his 
special  instructions.  On  September  11,  1890» 
the  respondent  Issued  a  policy  of  insurance, 
whereby  it  insured  C.  H.  Knox  aeainst  loss  or 
damage  by  fire,  to  the  amount  of  $1,000,  on 
a  stock  of  merchandise  belonging  to  him,  or 
in  which  he  was  interested,  in  little,  from 
the  11th  day  of  September,  1890,  to  the  11th 
day  of  September,  1891,  which  policy  was 
dul^  executed  by  the  respondent  through  its 
president  and  secretary  fn  the  state  of  New 
York,  and  countersigned  by  its  duly  author- 
ized agent  In  the  city  of  Seattle^  and  by  said 
agent  there  delivered  to  said  Knox.  On  the 
19th  day  of  September,  1890,  the  property  so 
insured  was  destroyed  by  fire,  and  the  loss 
was  duly  adjusted  at  the  sum  of  (1,000.  On 
the  25th  day  of  October,  1890,  the  assured 
made  a  general  assignment  for  the  benefit  of 
his  creditors,  in  accordance  wiih  the  insolv- 
ency laws  of  tbis  state,  to  the  appellant,  who 
accepted  the  trust,  and  duly  qualified  as  as- 
signee. After  the  loss  occurr^,  and  prior  to 
the  assignment  of  Knox  to  the  appellant, 
certain  creditors  of  Knox,  residing  in  San 
Francisco,  commenced  actions  in  the  superior 
court  of  the  city  and  county  of  San  Francisco 
to  recover  the  amounts  due  them,  and  caused 
the  debt  due  from  the  respondent  to  Knox 
upon  the  insurance  policy  to  be  attached,  in 
accordance  with  the  laws  of  California,  by 
delivering  a  copy  of  the  writs  of  attachment 
to  one  Grant,  the  general  agent  of  the  com- 
pany, together  with  a  notice  that  the  debt 
owing  by  respondent  to  the  said  Knox  was 
attached  in  pursuance  of  said  writs.  The 
respondent  admits  its  liabiliiy  on  the  policy 
upon  which  this  action  was  brought  and 
does  not  seek  to  evsde  the  payment  of  the 
sum  due,  but  contends  that  the  levy  of  the 
garnishment  process  in  California  prior  to 
the  time  of  the  assignment  to  the  appellant 
is  a  bar  to  this  action.  Knox  is  a  resident 
of  this  state,  and  no  personal  service  was 
made  upon  him,  nor  did  he  enter  an  appear- 
ance in  either  of  the  actions  in  the  state  of 
California  in  which  the  attachments  were 
levied.  The  service  of  summons  was  made 
by  publication,  in  the  manner,  and  for  the 
length  of  time,  provided  bv  the  laws  of  Cal- 
ifornia. Upon  the  facts  found,  concerning 
which  there  is  no  controversy,  the  court  be- 
low entered  judgment  in  favor  of  the  re- 
spondent, and  the  question  for  our  determina- 
tion on  this  appeal  is  whether  or  not  the 
court  committia  error  in  so  doing. 

It  is  contended  by  the  appellant  that  the 
California  court  never  obtained  jurisdiction 
of  the  debt  owing  by  the  respondent  to  Knox, 
because  the  situs  of  the  debt  was  either  at  the 
domicil  of  the  creditor  or  at  the  iomicil  of 
the  debtor,  and  in  either  event  was  not  within 

19 


S90 


WaBHIMOTON  tiUPBBMS  CoURT. 


Uat^ 


the  Jurifldiction  of  the  court ;  and  the  argu- 
ment is  that  the  claim  of  Koox  against  the 
insurance  company  is  personal  property,  and 
as  such  follows  the  person  of  the  owner,  but 
that,  if  its  situs  was  at  the  domicil  of  the 
debtor,  still  it  was  in  this  state,  and  not  in 
California,  for  the  reason  that  the  policy  of 
insurance  was  executed  here,  by  a  company 
doing  business  here,  and  whose  domicil  was 
therefore  here,  for  all  purposes  connected 
therewith,  and  especially  for  the  purpose  of 
suit  upon  thp  '^on tract,  it  is  conceded  by  the 
respondent  that  by  establishing  agencies  and 
doing  business  here,  and  appointing  an  agent 
upon  whom  service  of  process  should  be 
made,  as  required  by  our  statute,  it  became 
amenable  to  all  the  laws  of  this  state  con- 
cerning foreign  corporations,  including  the 
liability  to  be  sued  for  the  enforcement  of  its 
obligations ;  and  it  is  not  contended  by  the 
respondent  that  the  proceedings  in  the  Cali- 
fornia court  are  entitled  to  an^  faith  or  credit 
here,  if  that  court  had  not  jurisdiction  of  the 
respondent,  and  of  the  debt  attempted  to  be 
garnished  there.  It  is  well  settlea  that  if  a 
court  has  neither  Jurisdiction  of  the  person  of 
the  defendant,  nor  of  his  property,  it  has 
nothing  before  it  upon  whicm  it  can  adjudi- 
cate, and  that  any  judgment  it  may  render 
under  such  circumstances  is  of  no  validity 
whatever.  Pennayer  v.  JV>jf,  95  U.  S.  714, 
24  L.  ed.  666.  But  it  is  not  necessary,  in 
order  that  a  valid  judgment  may  be  rendered, 
that  both  the  person  and  the  property  of  the 
defendant  be  within  the  territorial  jurisdic- 
tion of  the  court.  If  property  is  attached, 
and  the  defendant  is  not  personally  served, 
and  does  not  appear,  and  publication  of  the 
summons  is  duly  and  regularly  made,  the 
court  has  jurisdiction  to  render  a  judgment 

{personal  in  form,  but  which  affects  only  what 
s  attached.  But  such  judgment  will  not  au- 
thorize an  execution  against  any  other  prop- 
erty, nor  can  it  be  made  the  basis  of  an  action 
against  the  defendant.  Drake,  Attachm.  7th 
ed.  §  5 ;  Cooper  v.  Bejtfioldi,  77  U.  8.  10 
Wall.  808,  19  L.  ed.  981. 

The  first  inquiry,  therefore,  is,  Was  the 
property  of  Knox  attached  by  the  service  of 
the  writ  and  notice  upon  the  respondent  at 
San  Francisco  ?  And,  there  bei  ng  no  question 
as  to  the  regularity  of  the  garnishment  pro- 
ceedings, the  answer  must  depend  upon 
whether  or  not  the  respondent,  and  the  debt 
owing  by  it  to  the  attachment  defendant,  were 
within  the  jurisdiction  of  the  court.  There 
is  no  question  but  what  the  money  to  pay  the 
debt  was  in  the  possession  of  the  respondent 
at  San  Francisco,  although  the  particular 
sum  required  had  not  been  set  apart  for  that 
purpose  prior  to  the  service  of  the  garnish- 
ment process.  The  laws  of  California  pro- 
vide that  any  credit  or  other  personal  prop- 
erty in  the  possession  or  under  the  control  of 
any  person,  or  debts  owing  to  the  defend- 
ant, may  be  attached  in  the  manner  therein 
prescribed.  See  Deering,  Code  Civ.  Proc. 
k%  642-644.  And  under  such  a  statute  there 
is  no  doubt  that  a  resident  may  be  charged  as 
gpmishee  in  respect  of  a  debt  he  owes  to  a 
nonresident.  But  a  nonresident  is  not  subject 
to  garnishment,  unless,  when  garnished,  he 
liave,  in  the  state  where  the  action  is  pend- 
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I  ing  and  the  attachment  is  obtained,  property 
of  the  defendant  under  his  control,  or  he  b^ 
bound  to  pay  the  defendant  money,  or  to  de- 
liver to  him  goods,  at  some  particular  plaoo- 
in  that  state.    Hawes,  Jurisdiction  of  Courts^ 
§  263 ;  Drake,  Attachm.  7th  ed.  §  474,  and^ 
cases  cited.    But  it  is  claimed  hj  the  learned- 
counsel  for  the  appellant  that  this  rule  is  notr 
applicable  in  this  case,  for  the  reason,  as  al- 
ready stated,  that  the  respondent  cannot  be- 
deemed  to  have  a  domicil  other  than  in  this- 
state,  in  respect  of  business  transacted  here, 
and  for  tlie  further  reason  that  the  debt  sought- 
to  be  attached  is,  and  always  has  been,  at 
the  domicil  of  the  creditor  in  this  state.     As 
to  the  validity  of  the  policy  of  insurance,  if 
that  were  in  issue,  we  should  say  that  the- 
contract  should  be  interpreted  by  the  laws  of 
this  state.    1  May,  Ins.  §  66 ;  Whart.  Confl. 
L.   8  899 ;  3  Am.  <&  Eng.   Encyclop.  Law, 
661.     But  we  are  not  prepared  to  say  that  ift 
can  only  be  enforced  in  our  own  courts.     Oi» 
the  contrary,  we  are  of  the  opinion  that  tli& 
assured  himself  mifht  have  brought  an  ac- 
tion on  his  policy  in  California,  or  in  any 
other  state  where  the    insurance   company^ 
could  be  legally  served  with  process.     It  i» 
no  part  or  ingredient  of  the  contract  of  in- 
surance that  it  shall  be  enforced  only  in  con- 
formity to  the  law  of  the  place  where  it  i» 
executed.     Ormoold  v.  Union  Mut,  Ins.  Co.^ 
3  Blatchf.   231.     And  as,  in  this  instance, 
Knox  could  have  collected  his  claim  against 
the  respondent  in  the  courts  of  California,  it 
follows  that  his  creditors  there  had  the  same 
right  to  collect  it  by  process  of  garnishment, 
and  to  apply  tJie  proceeds  in  satisfaction  of 
their  demands  against  him.    In  fact,  garnish- 
ment, while  in  the  nature  of  a  proceeding  m 
rem,  is,  in  effect,  an  action  by  the  defend- 
ant, in  the  plaintiff's  name,  against  the  gar- 
nishee, the  purpose  and  the  result  of  which  are- 
to  subrogate  the  plaintiff  to  the  rights  of  the- 
defendant    against   the   garnishee.     Drake, 
Attachm.  7th  ed.  g  462.     As  to  the  liability 
of  foreign  corporations  to  garnishment,   wa- 
think  the  law  is  correctly  summarized  in  & 
Am.  &  Eng.  Encyclop.  Law,  p.  1181,  as  fol- 
lows:   ''Except,   therefore,    in  those  state» 
where  it  is  held  that  corporations  are  in  no- 
event  subject  to  garnishment,  a  foreign  cor- 
poration may  be  charged  as  garnishee  in  all^ 
cases  where  an  original  action  might  be  main- 
tained against  it  ^r  the  recovenr  of  the  prop- 
erty or  credit  in  respect  to  whicn  the  garniab- 
ment    is   served."     Although  the  sUas  of 
intangible  personal  property  may  be  at  the- 
domicil  of  the  creditor  for  the  purpose  of 
taxation  or  distribution,  yet  for  the  purpose 
of  collection  a  debt  is  ambulatory,  and  ac- 
companies the  person  of  the  debtor.     We 
thiuK  this  debt  was  properly  attached  in  Cal- 
ifornia; and,  that  being  so,  the  attachment 
proceedings  there  constitute  a  defense  to  this 
action.     Bmbree  v.    Banna,   6  Johns.    101  ;- 
Wheeler  v.  Baymond,  8  Cow.  815,  note  a;  An- 
drews V.  Eeiniot,  4  Cow.  621 ;  Dittenhorfer  ▼. 
Comr  d*  Alene  Clothing  Co,  4  Wash.  619. 

In  the  case  last  above  cited,  this  court  held 
that  where  a  foreign  corporation  does  busi- 
ness in  this  state,  under  the  laws  prescribed 
by  our  legislature,  and  has  an  attorney  ap- 
pointed, upon  whom  service  in  any  proceed- 


vm. 


Tbinitt  Collegb  y  Tratelsbb^  Inb.  Co. 


891 


logs  in  the  courts  in  this  state  may  he  made, 
it  therehr  becomes  subject  to  garnishment 
here.  We  have  no  doubt  of  the  correctness 
of  that  decision,  and  are  therefore  bound  to 
recognize  the  doctrine  therein  enunciated, 
when  afiSrmed  bv  courts  in  other  states, 
which,  like  California,  have  statutes  sub- 
stantially like  our  own. 

The  further  ooint  is  made  by  the  appellant 
that  the  plaintiffs  in  the  attachment  suits,  by 
filing  their  claims  with  the  assicrnee  (appel- 
lant) ,  thereby  abandoned  any  rights  they  may 
have  had  under  the  attachments.  If  the  ob- 
jection ia  at  all  availabie,  it  is  certainly  not 
applicable  to  the  action  of  Isadoro  Leviere, 


in  which  the  amount  sued  for  was  $2,439.21, 
and  was  made  up  of  various  assigned  claims, 
only  one  of  which  was  filed  with  the  assignee 
in  this  state,  and  that  only  for  the  sum  of 
$279.92.  The  remaining  attaching  creditors 
cannot  be  affected  by  the  action  of  those  who 
filed  their  claims,  and,  as  the  amount  claimed 
is  largely  in  excess  of  the  debt  attached,  the 
result  would  be  the  same  to  the  appellant, 
even  if  we  should  adopt  the  rule  of  law  con- 
tended for  by  him. 
The  judgment  of  the  court  below  is  afflrmed, 

Dunbar*  Ch,  J,,  and  Scott  and  Stilea» 
JJ.,  concur. 
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1.  A  lllb  insurance  policy  oonvtitntes  a 
wa§^erin^  contract»  in  the  absence  of  any 
ties  of  blood  or  marriage,  between  the  bene- 
ficiary and  the  person  whoee  life  Is  insured,  or  of 
tome  contractaial  relation  between  them  by  rea- 
•on  of  which  damage  may  reeuit  to  the  bene- 
ficiary from  the  death  of  the  other  party. 

2«  A  college  sapported  by  a  chnreh  has 
no  insurable  interest  in  the  life  of  a 
member  of  that  Anreh  which  will  sustain 
a  poliey  of  insurance  on  bis  life  in  favor  of  the 
eolleffe,  althoairh  the  college  paid  the  premiums, 
while  the  application  was  made  by  the  person 
whose  life  was  injured. 

(October  81,  180B.) 

APPEAL  by  plaintiff  from  a  1adg:ment  of 
the  Superior  Court  for  Durham  County 
io  favor  of  defendant  in  an  action  brought  to 
recover  the  surrender  value  of  a  policy  of  in- 
surance OD  the  life  of  Edward  Samuel  Sheppe, 
in  which  plaintiff  was  the  beneficiary.  Af- 
firmed, 

The  complaint  set  out  that  in  1898,  Edward 
Samuel  Sheppe  of  Durham,  N.  C,  applied  to 
the  defendant  for  a  policy  of  life  insurance 
for  $1,250  upon  his  own  life  for  the  benefit  of 
Trinity  College,  a  corporation  sustained  and 
controlled  by  the  Methodist  Episcopal  Church 
South,  of  which  church  the  applicant  waa  a 
member.  Plaintiff  paid  the  premium  and  the 
policy  was  issued  to  it.  The  policy  provided 
for  cash  surrender  values  according  to  the 
number  of  premiums  which  had  been  paid. 
Plaintiff  notified  the  company  of  its  intention 
to  take  such  value  and  surrender  its  policy » 
demanding  the  amount  thus  due.  Sheppe 
was  at  the  time  of  the  issuance  of  the  policy, 
and  continued  to  be  until  the  suit  was  brought, 

Non.~The  above  ease  is  apparently  novel  al- 
tbouflrh  within  the  range  of  well-reooarniaed  prin- 
eiples.  "For  iosuniDce  on  life  for  benefit  of  be- 
trothed wife,  see  note  to  Alexander  v.  Parker  (UL) 
19L.B.A.  187. 
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a  member  of  the  church  in  good  standing. 
Plaintiff  is  supported  and  maintained  by  vol- 
untary contributions  from  members  of  the 
church  and  yearly  assessments  levied  by  church 
conferences  upon  the  various  churches  com- 
posing them.  A  demurrer  to  the  complaint 
was  sustained  and  plaintiff  appealed. 

Further  facts  appear  in  the  opinion. 

Messrs,  Fuller  ft  Fuller*  for  appellant; 

In  Loomis  v.  Ekiffje  Life  A  Health  Ins,  Co,, 
6  Gray.  896  (cited  with  approval  in  Connecticut 
Mut,  L.  Ins.  Co.  v.  Schatfer,  94  U.  8.  461.  24 
L.  ed.  258),  it  is  said:  ''All  therefore  which  it 
seems  necessary  to  show,  in  order  to  take  the 
case  out  of  the  objection  of  being  a  wager  pol- 
icy, is  that  the  insured  [the  beneficiaryj  haa 
some  interest  in  the  life  of  the  cestui  qui  tie; 
that  his  temporal  affairs,  his  just  hopes  and 
well  grounded  expectations  of  support,  of 
patronage,  and  advantage  in  life  will  be  im- 
paired; so  that  the  real  purpose  is  not  a  wager, 
but  to  secure  such  advantages,  supposed  to  de- 
pend on  the  life  of  another;  such,  we  suppose, 
would  be  sufficient  to  prevent  it  from  being 
regarded  as  a  mere  wager." 

Trinity  College  has  some  interest  in  the  life 
of  every  member  of  the  Methodist  Episcopal 
Church,  South,  of  North  Carolina. 

The  interest  need  not  be  strictly  a  legal  or 
definite  one.  Any  substantial  pecuniary  inter- 
est is  sufficient. 

11  Am.  &  Eng.  Encyclop.  Law,  p.  818. 

Insurable  interest  implies  a  pecuniary  inter- 
est, either  present  or  expectant. 

Cooke,  Life  Ins.  §  59,  p.  94;  May,  Ins.  §  76, 
p.  189. 

Where  the  relationship  between  the  parties 
is  such  as  to  constitute  a  good  and  valid  con- 
sideration in  law  for  any  gift  or  grant,  the 
transaction  is  entirely  free  from  such  imputa- 
tion (of  wager  policy). 

^tna  L,  Ins,  Co,  v.  France,  94  U.  S.  561,  24 
L.  ed.  287. 

The  relationship  existing  between  plaintiff 
and  any  member  of  that  church  would  be  suf- 
ficient to  codstitute  a  good  and  valid  consideia- 
tion  in  law  for  any  gift  or  grant  from  such 
member  to  said  plaintiff. 

Burbage  v.  Windieg,  13  L.  R.  A.  409,  108  N. 
a  857. 

A  life  policy  creates  a  vetted  interest  in  the 
beneficiaries  named  in  it    The  contract  may 
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be  annulled  by  tbe  company  for  cause,  but 
tbe  disposal  of  the  fund  while  tbe  policy  re- 
mains in  foice  is  not  under  tbe  control  01  the 
insured. 

Hooker  v.  8vgg,  8  L.  R.  A,  217,  103  N.  0. 
115;  Central  2Jat.  Bank  of  Washington  y. 
Bvme,  128  U.  8.  195.  206,  32  L.  ed.  870-375. 

Messrs.  Boone  ft  Parker  for  appellee. 

Bur  well*  J,,  deliyered  the  opinion  of  the 
court: 

It  is  said  in  Mr.  May's  work  on  Insurance 
(sec.  102a)  tlmt  **  to  haye  an  insurable  interest 
in  the  life  of  another  one  must  be  a  creditor 
or  surety,  or  be  so  related  by  ties  of  blood  or 
marriage  as  to  haye  reasonable  anticipation 
of  adyantage  from  his  life,"  and  that  an  in- 
surable interest  in  the  life  of  another  la  **8uch 
an  interest,  arising  from  the  relation  of  the 
party  obtaining  the  insurance,  either  as  cred- 
itor of  or  surety  for  the  assured,  or  from  ties 
of  blood  or  marriage  to  him,  as  will  Justify 
a  reasonable  expectation  of  adyantage  or  ben- 
efit from  the  continuance  of  his  life."  Ac- 
ceptins  these  deflnitiona  as  those  which  are 
to  be  aeduced  from  all  the  adjudged  cases, 
and  leaying  out  of  consideration  those  cases 
in  which  the  fact  that  there  was  an  insurable 
interest  was  dependent  upon  the  existence  of 
ties  of  blood  or  marriage,  we  find  that  this 
author  asserts  substantially  that,  in  cases 
where  there  exist  no  ties  of  blood  or  mar- 
riage, one  can  haye  an  insurable  interest  in 
the  life  of  another  only  when  he  is  the  cred- 
itor of  or  the  surety  for  the  assured.    Under 


certain  conditions  a  partner  baa  an  Insarable 
interest  in  the  life  of  his  copartner.  Gtm* 
neetieut  Mut.  L,  Ins,  Oo,  y.  Luehs^  108  U.  8. 
498,  27  L.  ed.  800.  So,  one  who  ii  interested 
pecuniarily  in  the  future  earnings  of  another 
under  a  contract  with  him  has  an  insurable 
interest  in  his  life.  Bevin  y.  Cdnnectieui 
Mut,  L,  Ins,  Oo,  28  Conn.  244. 

These  instances,  and  others  that  might  be 
mentioned,  seem  to  show  that,  except  in 
cases  where  there  are  ties  of  blood  or  mar- 
riage, the  expectation  of  advantage  from  the 
continuance  of  the  life  insured.  In  order  to 
be  reasonable,  as  the  law  counts  reasonable- 
ness, must  be  founded  in  the  existence  of  some 
contracts  between  the  person  whose  life  is  in- 
sured and  the  beneficiary,  the  fulfillment  of 
which  the  death  will  prevent ;  it  must  appear 
that  by  the  death  there  may  come  damage 
which  can  be  estimated  under  some  rule  of 
law.  for  which  loss  or  damage  the  insurance 
company  has  undertaken  to  indemnify  the 
beneficiary  under  its  policy.  When  this  con- 
tractual relation  does  not  exist,  and  there  are 
no  ties  of  blood  or  nuirriage,  an  insurance 
policy  becomes  what  the  law  denominates  a 
^wagering  contract,"  and  under  its  rules, 
made  and  enforced  in  the  interest  of  the  best 
public  policy,  all  such  contracts  must  be  de- 
clared illegal  and  yoid,  no  matter  what  ^ood 
object  the  parties  may  really  haye  in  yicw. 
The  end  will  not,  in  the  eye  of  the  law» 
Justify  the  means.    No  error. 

AfflrmetL 
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V, 

DETROIT,    GRAND    HAVEN    ft    MIL- 
WAUKEE R.  CO.* 

(87  Mich,  aa.) 

The  injury  to  a  brakemaii  eaused  by 
the  improper  loadini^  of  a  fiat  car  so 

that  tbe  end  of  the  load  projected  does  not  ren- 
der the  railroad  oomnany  liable  to  him,  where 
the  car  Itself  was  not  defectlTe,  and  the  company 
had  furnished  a  competent  Inspector  to  see  that 
the  can  were  properly  loaded. 

(MeOfOth,  J.,  dte0nttj 
(Noyember  10, 1808.) 

REHEARING,  after  a  reyersal,  of  a  writ  of 
error  to   the  Circuit  Court  for  Wayne 

*A  decision  was  reached  and  an  opinion  handed 
down  Id  this  case  on  July  28,  1808,  by  which  tbe 
judgment  of  the  lower  court  was  reversed.  Tbe 
opinion  and  an  abstract  of  the  briefs  will  be  found 
In  16  L.  R.  A.  page  842.    A  rehearing  was  subse- 

Suently  ffranted  which  resulted  in  the  court's  af- 
rmiDfiT  the  decree  below«  as  shown  by  the  opinion 
given  berewith. 


Nora— The  aboye  decision  reverses  on  rehearing 
that  reported  in  16  L.  B.  A.  842,  in  respect  to  the 
relationship  of  fellow  servants  between  a  car  In- 
spector and  a  brakeman  Injured  by  projection  of 
tbe  load  over  the  end  of  a  car.  For  similar  cases 
in  this  series,  see  Jacksonville,  T.  4  K.  W.  B.  Ck>.  y. 
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County  to  reyiew  a  Judgment  in  fayor  of  de- 
fendant in  an  action  hrougfat  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Affirmed. 

The  facta  sulQSciently  appear  in  tbe  opinion. 

Messrs.  Dickiiwon,  Thurber  ft  Steyen- 
son  for  appellant. 

Mr.  Otto  Kirehner,  with  Mr.  E.  W. 
Meddau^hy  for  appellee. 

Longf,  J.,  deliyered  the  opinion  of  the 
court: 

October  81, 1890,  the  defendant  received  at 
Holly,  from  the  Flint  A  Pere  Marquette 
Railroad,  a  car  loaded  with  lumber,  for  the 
purpose  of  transporting  it  to  the  Lake  Shore 
&  Michigan  Bouthem  Railway  Company,  in 
Wayne  county,  at  which  point  it  was  placed 
upon  the  line  of  the  Wabash  transfer  track. 
The  plaintiff  was  in  the  employ  of  the  de- 
fendant as  a  brakeman,  and  serving  on  the 
train  in  that  capacity.  He  had  worked  for 
the  company  about  one  year.  The  train 
reached  the  Lake  Shore  A  Michigan  Southern 
Junction  about  2  o'clock  in  the  morning,  and 
the  car  was  run  upon  the  Wabash  transfer 
track.    It  became  necessary  to  couple  the  car 


Galvln  (Ha.)  IS  L.  B.  A.  887,  In  which  the  brake- 
man  is  held  to  assume  the  risks  of  such  Improper 
loadinff.  Ford  v.  Lake  Shore  ft  li.  8.  B.  Oo.  <N.  Yj 
12  L.  R.  A.  464;  Byrnes  v.  New  York,  L.  B.  ft  W.  B» 
Ck>.(N.T.)4L.B.A.lBL 
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to  a  flat  car  on  the  transfer.  For  the  purpose 
of  doin^  this,  the  flat  car  was  backed  up  by 
the  enffine  to  the  loaded  car.  The  plaintiff 
stepped  in  between  to  make  the  coupling, 
-when  his  body  was  cau/(ht  between  the  two 
cars.  In  his  struggle  to  release  himself  his 
right  hand  and  the  lower  portion  of  his  right 
arm  were  crushed  between  the  bumpers  and 
drawheads  of  the  cars,  and  so  mangled  as  to 
necessitate  amputation.  It  appears  that  the 
lumber  upon  tiie  car  received  at  Holly  pro- 
jected at  the  bottom  at  one  end  beyond  the 
platform  of  the  car  for  four  or  five  inches,  and 
a  distance  upwards  of  a  few  tiers  only.  This 
projection  of  lumber  decreased  the  distance 
oetwoen  the  cars,  and  by  it  the  plaintiff  was 
caught  aa  the  cars  came  together.  He  claims 
to  have  had  no  knowledge  that  this  lumber 

f  projected  until  the  moment  he  was  caught  by 
t.  It  was  a  dark  night,  and  he  claims  he 
could  not  see,  even  though  he  carried  a  lan- 
tern at  the  time.  The  declaration  contained 
five  counts.  Plaintiff*s  counsel  claims  that 
his  demand  is  founded  upon  several  distinct 
theories,  all  involving  negligence  on  the  part 
of  Uie  defendant :  (1)  That  he  was  injured 
by  reason  of  the  defective  construction  of  de- 
fendant's flat  car,  which  allowed  the  two  cars 
to  come  so  close  together  that  he  was  caught 
between  them,  and  in  his  alarm  and  confusion 
had  his  hand  and  arm  caught  between  the 
buffers  and  drawheads.  (2)  That  he  was  in- 
jured by  reason  of  the  projection  of  the  lumber 
beyond  the  end  of  the  Flint  &  Pere  Marquette 
car,  which,  catchine  his  body,  and  forcing 
him  against  the  end  of  the  flat  car,  so  hurt 
and  frifirhtened  him  that  in  his  struggle  to 
escape  fie  unconsciously  placed  his  hand  and 
arm  in  position  to  be  caught  and  crushed  be- 
tween the  buffers  and  drawheads.  (8)  Tliat 
by  reason  of  the  combined  effects  of  the  pro- 
lection  of  the  timber  from  the  one  car  and  the 
improper  construction  of  the  other,  he  was 
caught  and  injured.  (4)  That  he  was  in- 
jured by  reason  of  the  necessity  of  passing 
his  hand  and  arm  directlv  between  the  faces 
of  the  opposing  buffers,  because  of  their  be- 
ing improperly  placed  in  the  same  horizontal 
plane  with  the  drawhead  upon  the  flat  car. 
Upon  the  trial  in  the  court  below  it  was  ad- 
mitted that  the  car  was  received  from  the 
Flint  &  Pere  Marquette  Railway  Company, 
and  that  at  the  time  it  was  so  received  de- 
fendant had  in  its  employ  a  person  known  as 
**car  inspector,"  whose  duty  it  was  to  inspect 
all  cars  received  by  defendant  at  Holly,  and 
to  see  tiiat  they  were  properly  loaded,  and  in 
good  condition.  After  the  argiiments  had 
been  concluded,  the  court  below  remarked, 
substantially,  that  the  claim  that  the  flat  car 
was  defective  in  construction  passed  out  of 
the  ease,  for  the  reason  that  such  defect,  if 
it  existed,  was  not  the  proximate  cause  of  the 
injury.  The  court  directed  the  verdict  in 
favor  of  the  defendant,  on  the  ground  that 
the  car  inspector  was  a  fellow  servant  with 
the  brakeman,  and,  inasmuch  as  it  did  not 
appear  that  the  company  had  not  used  due 
care  in  his  selection,  it  could  not  be  held 
liable  for  his  negligent  inspection,  even  if 
he  were  negligent.  The  case  came  to  this 
court,  on  error,  and  was  argued  at  the  June 
term,  180d,  10  L.  R.  A.  8&,  and  by  a  ma- 1 
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jority  reversed  and  remanded  for  new  triaL 
Subsequently  a  motion  for  rehearing  waa 
granted,  and  the  case  has  now  bceu  fully 
argued  and  further  considtired  by  the  court. 
Tfie  writer  of  this  opinion  joined  in  the  opin- 
ion for  reversal,  but  since  the  reargument  of 
the  case,  and  a  more  full  consideration  of 
the  principles  involved  and  consequences  at- 
tendant upon  the  rules  then  laid  down,  has 
concluded  to  revise  that  opinion,  and  write 
for  affirmance. 

The  rule  that  the  master  must  furnish  the 
servant  with  a  reasonably  safe  place  in  which 
to  perform  his  work  has  been  settled  by  re- 
peated decisions  of  this  court,  and  in  many 
late  cases.  Van  Dusen  v.  LeteUier,  78  Mich. 
492 ;  MarUm  v.  Detroit,  B.  0.  d  A.  B.  Co. 
81  Mich.  428 ;  Banx  v.  Blodgett  d  Dams  Lum- 
ber Go.  65  Mich.  619,  13  L.  R.  A.  728.  It  ia 
also  well  settled  that  thisdut^  cannot  be  del- 
egated to  another,  so  as  to  relieve  the  mast^ 
from  personal  responsibility.  Van  Duaen  v. 
LeteUieVf  and  Morton  v.  Detroit.  B,  0.  db  A. 
B,  Oo,^  eupra.  But  the  real  point  in  contro* 
versy  here  is  whether  the  duty  of  the  master  is 
to  be  extended,  so  that  he  may  be  made  liable 
for  the  neglect  of  a  car  inspector  in  not  ob- 
serving that  a  car  is  improperly  loaded  when 
it  is  to  be  put  into  the  train  for  transporta- 
tion. There  is  no  complaint  here  about  the 
car  itself.  It  was  proper  in  construction,  and 
a  safe  car  for  use  in  that  service.  Upon  the 
flrat  argument  of  the  case  in  this  court  the 
real  point  in  controversy  was  not  so  fully 
pointed  out  and  considered  as  upon  the  rear- 
gument, and  the  case  was  regarded  as  very 
similar  in  principle  to  Smith  v.  Potter ^  46 
Mich.  258,  which  Mr.  Justice  McGrath  con- 
sidered as  virtually  overruled  by  the  later 
cases  cited  above.  Ttiere  is,  however,  a 
broad  distinction  between  Bmith  v.  Potter^ 
and  the  present  case.  In  the  former  case  the 
injury  complained  of  was  received  by  reason 
of  a  defect  m  the  framework  of  the  car  itself, 
while  here  the  accident  is  attributable  to  im- 
proper loading.  In  the  later  decisions  the 
doctrine  of  Smith  v.  Potter^  has  been  doubted, 
and  the  rule  broadly  stated  that  the  master 
must  furnish  to  the  servant  a  safe  place  to 
work,  and  safe  appliances  to  work  with.  The 
learned  counsel  for  the  defendant  does  not 
contend  here  for  the  doctrine  of  Smith  v.  Poi" 
ter,  but  does  claim  that  the  defendant  dis- 
charged its  full  duty  to  the  plaintiff  when  it 
furnished  safe  cars  and  a  competent  inspect- 
or; that,  having  done  this,  it  could  not  be 
held  liable  for  the  negligence  of  the  inspect- 
or, as  such  inspector  was  a  fellow  servant  of 
the  plaintiff.  The  contention  of  defendant's 
counsel  in  this  respect  is  correct  .If  a  car  is 
out  of  repair,  so  that  it  is  in  a  dangerous 
condition  for  use,  such  fact  might  not  be  ob- 
served by  the  ordinary  brakeman,  and  mani- 
fest only  to  a  person  of  skill  in  that  line. 
There  is  some  reason,  therefore,  for  holding 
the  company  liable  where  these  circum^fances 
are  made  to  appear,  though  a  competent  in- 
spector be  furnished,  for  the  master  is  bound 
to  furnish  safe  tools  and  appliances,  as  well 
as  a  safe  place  to  work,  ana  cannot  delegate 
the  duty  of  providing  them,  and  thus  escape 
liability.  But  in  regard  to  the  proper  load- 
ing of  cars  quite   a  different  rule  must 
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necessarily  prevail.    The  master  must  un- 
doubtedly exercise  care  in  the  selection  of 
inspectors  to  see  that  cars  are  not  improperly 
loaded   or   overburdeDed  so    that  Uiey  are 
dangerous  to  employes,  but,  after  this  has 
been  done,   it  cannot  be  claimed  that  the 
master  is  to  be  held  responsible  for  the  faith- 
ful performance  of  the  inspector's  duty.    Any 
other  rule  than  this  would  make  railroad 
companies  insurers  of  the  lives  and  limbs  of 
employes.    In  the  present  case,  the  projec- 
tion of  the  lumber  over  the  end  of  the  car 
was  as  apparent  to  the  brakemon,  if  he  had 
taken  the  precaution  to  make  observation,  as 
to  an  inspector.    It  required  no  special  skill 
or  training  to  ascertain  the  fact.    The  duties 
of  a  brakeman  are  known  to  be  dangerous, 
and  when  one  enters  such  service  he  must  be 
held  to  have  assumed  the  risk  of  the  employ- 
ment.   He  must  exercise  care  himself  in  go- 
ing between  moving  cars  to  make  couplings. 
In  an  exhaustive  opinion  by  Mr.  Justice 
Brewer,  reported  in  149  U.  S.  368.  87L.  ed. 
772  (BaUimore  A  0.  R,  Co.  v.  Baugh),  the 
doctrine  here  enunciated  is  treated,  and  a 
like  conclusion  reached.    A  case  involving 
the  same  principle  was  before  the  court  of  ap- 
peals of  New  York,  and  decided  in  1889, — 
^P^ord  V.  Lake  Shore  db  M.  8,  B,  Co. ,  reported  in 
117  N.  Y.  688.    It  appeared  that  cars  known 
as  ''gondola  cars,"  generally  used  for  carry- 
ing coal,  and  which  had  boxes  from  eighteen 
to  twenty  four  inches  high,  were  loaded  with 
lumber.  The  company  had  furnished  suitable 
stakes  which  could  have  beenproperly  fast- 
ened inside  of  the  boxes.     When  the  ends 
of  the  boxes  were  stationary,  one  end  of  the 
timber  was  laid  down  in  the  bottom  of  the 
car,  and  the  other  end  projected  over  the  end 
of  the  box  in  cases  where  the  timber  was 
longer  than  the  box.    The  lumber  was  piled, 
after  it  reached  the  top  of  the  box,  so  that 
one  piece  overlapped  another,  the  pile  thus 
constantly  growing  narrower  across  the  top. 
The  cars  were  loaded  under  the  direction  of 
a  foreman  of  great  experience,  and,  althoagh 
they  were  not  regular  lumber  cars,  they  were 
much  us^  for  carrying  lumber  for  short  dis- 
tances.   PlaintiflT's  intestate,   a  switchman, 
was  injured  bv  the  lumber  on  one  of  the  cars 
falling  upon  him.    The  cars  had  been  prop- 
erly inspected  before  being  sent  out,  by  proper 
and  competent  inspectors.    It  was  held  that 
the  sole  cause  of  the  injury  was  the  improper 
loading  of  the  car  through  the  failure  of  the 
employes  to  use  the  stakes  furnished  by  the 
company,  and  that  these  emplov^s  were  the 
fellow  servants  of  the  deceased,  for  whose 
carelessness  the  defendant  was  not  responsi- 
ble.   The  same  doctrine  was  also  laid  down 
in  ^mee  v.  New  York,  L.  E.  d  W.  R  Co., 
113  N.  Y.  251,  4  L.  R.  A.  161.     There  the 
plaintiif's  intestate  was  In  defendant's  em- 
ployment as  a  brakeman.    A  car  loaded  with 
lumber  at  a  way  station  was  to  be  attached 
to  the  train.     It  was  being  moved  by  an 
engine  from  the  switch  to  Uie  main  track. 
Plaintiff's  intestate  got  upon  it  to  stop  it, 
but,  in  consequence  of  the  improper  manner 
in  which  the  car  was  loaded,  the  brake  was 
Tendered  useless,  a  collision  occurred,  and  he 
was  thrown  from  the  car  and  killed.    In  an 
action  to  recover  damages  it  appeared  that  the 
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car  and  its  appliances,  before  it  was  loaded, 
were  in  good  condition.  By  the  defendant's 
rules  it  was  made  the  duty  of  the  station 
master  to  either  inspect  the  car  himself  or 
have  some  one  do  so  before  it  was  taken  out. 
Had  this  been  done,  the  improper  loading 
would  have  been  discovered.  It  was  held 
that,  defendant  having  provided  a  safe  car 
and  a  system  and  competent  men  for  its  in- 
spection, it  was  not  liable  for  injuriesresult- 
ing  to  a  coemploy 6  from  neglect  of  their  duty. 
This  rule  was  also  laid  down  in  the  follow- 
ing cases :  Toledo,  W.  d  W.  B,  Co.  v.  Black, 
88  111.  112;  LouxwiUedbN,  B,  Co.  v.  Gotner, 
85  Tenn.  465 ;  Northern  Cent.  B.  Co.  v.  Hue- 
son,  101  Pa.  1,  47  Am.  Rep.  690.  The  court 
below  was  correct  in  ruling  that  the  defective 
condition  of  the  flat'car,  if  it  was  defective, 
had  no  bearing  in  the  case.  The  plaintiff's 
injury  was  produced  by  the  defective  load- 
ing, and  not  by  any  defect  in  the  car. 
Judgment  must  be  affirmed. 

Hooker*  Ch.  «/.,  and  Grant,  </.,  con- 
curred with  Loni^t  </• 

Mont£^mery«  J. : 

I  concur  in  the  result  reached  by  Mr, 
Justice  Long.  My  reasons  are  set  forth  in  mj 
opinion  on  the  former  hearing. 

He6ratli*«71,  dissenting: 

This  case  was  originally  heard  at  the  April 
term,  1892,  and  is  reported  in  16  L.  R.  A. 
842.  A  rehearing  was  granted  at  the  instance 
of  defendant.  The  trial  court,  in  directing 
a  verdict,  was  governed  by  Smith  v.  Potter, 
46  Mich.  258.  That  case  is  not  only  opposed 
to  the  clear  weight  of  authority  elsewhere, 
but  this  court  has  refused  to  follow  it  in  a 
number  of  cases  since  determined.  Van 
Dusen  v.  Letellier,  78  Mich.  492,  502 ;  AdamM 
V.  Iron  Cliffs  Co.  78  Mich.  271,  288 ;  Broutn. 
V.  Gilchrist,  80  Mich.  56,  68,  65 ;  MorUm  ▼. 
Detroit,  B.  C.  db  A.  B.  Co.  81  Mich.  428 ; 
SadotDski  V.  Michigan  Car  Co.  84  Mich.  100, 
105 ;  Tangney  v.  J.  B.  Wilson  d  Co.  97  Mich. 
458,  455 ;  Ashman  v.  Flint  d  P.  M.  R  Co. 
90  Mich.  567,  571.  The  principle  underly- 
ing the  doctrine  of  these  later  cases  had  been 
announced  by  Mr.  Justice  Cooley  in  Quinc^ 
Min.  Co.  V.  Kitts,  42  Mich.  84.  89.  In  Brown 
V.  GUchriet  the  contention  of  the  defendants 
was  that  the  defendants  provided  plenty  of 
suitable  and  good  materials  of  which  to  con- 
struct the  falling  scaffold,  and  that  they 
placed  the  oversignt  and  charge  of  building 
It  with  a  competent  and  fit  servant.  Mr. 
Justice  Long,  speaking  for  the  court,  in  that 
case  says:  "The  contract  of  emplovment 
with  the  plaintiff  was  that  he  should  have  a 
safe  place  to  work,  and  the  law  imposed  upon 
the  defendants  the  duty  to  furnish  such  a 
place.  If  the  scaffold  had  been  erected  un- 
der the  supervision  and  direction  of  one  of 
the  defendants  themselves,  and  the  casualty 
had  occurred,  .  .  .  then  the  plaintiff 
would  have  had  the  right  to  recover  for  such 
injuries,  unless  himself  negligent.  I  am 
not  prepared  to  say  that  the  master,  under 
such  circumstances,  can  shift  his  respon- 
sibility by  the  selection  of  a  foreman;  and 
I  do  not  understand  that  this  doctrine  ha* 
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^rerbeen  held  by  this  court."    The  court 
4lien  proceeded  to  discuss  the  cases  of  Quiney 
Min.  Co.  T.  KitU,  and  Hoar  v.   Merritt,   62 
Jlich.  880,  and  then  concludes  as  follows: 
^That  is,   because  the  defendants  had  dul- 
«gated  the  authority  to  Mr.   Heed  to  select 
proper  materials,  and  to  direct,  control,  and 
superintend  the  erection,  they  should  escape 
liability.    If  this  were  the  rule,   then  the 
more  they  remained  away  from  their  busi- 
ness,— the  greater  power  and  authority  they 
gave  a  foreman  or  manager  to  select  material, 
employ  men   to  build   a  safe   and    proper 
^scaffold,  upon  which  other  servants,  who  had 
no  knowledge  of  the  manner  of  its  construc- 
tion, were  to  be  invited  to  work, — the  less 
the  liability.    It  is  the  duty  of  the  master 
•to  furnish  the  servant  a  safe  place  to  work 
upon,  and  he  cannot  shift  this  responsibility 
•bj  saying :    'The  foreman  whom  I  employed 
was  selected  with  care,  and  for  his  fitness  for 
the  work  intrusted  to  him.    I  pointed  out 
to  him  all  necessary  and  proper  material ; 
^uid,  therefore,  though  he  did  not  make  a 
proper  selection  of  material,   and  did  not 
build  a  safe  structure,  my  hands  are  clean, 
.and  no  responsibility  rests  with  me.    I  have 
vdiflcharged  the  full  measure  of  my  duty  to 
4he  men  whom  he  guides  and  controls. '    Es- 
pecially is  this  true  if  it  appears,  as  In  this 
-case,  that  he  has  entrusted  the  entire  manage- 
ment and  control  of  that  business  in  the 
■bands  of  such  foreman,  with  power  to  em- 
ploy the  men,  and  he  himself  retires  from 
^iuiy  direction  and  control  over  it.    Mr.  Reed 
^apparently  had  this  authority ;  and,  from  the 
Aiannerof  the  accident  claimed  by  the  plain- 
>4iff,  it  18  evident  that  the  men  selected  by 
Mr.  Roed  to  find  the  timber  to  support  these 
•running  boards  were  wholly  unfit  to  build 
45uch  a  scafTold.    It  was  Mr.   Reed*s  duty  to 
-examine  this  scajffold,   and  see  that  it  was 
properly  built,  before  sending  the  plaintiff 
&here  to  work ;  and,  under  the  authority  del- 
egated to  him  by  the  defendants,   and  the 
control  he  assum^  of  affairs  there,  he  stands 
In  their  place,   and  they  must  assume  the 
«i8k8  of  his  negligence." 

It  cannot  be  said  that  If  Reed  had  been 
•selected  by  the  defendants  to  himself  put  up 
4be  scaffold,  and  his  duty  had  been  confined 
•to  that  particular  act,  defendants  could  have 
•escaped  liability.    In  other  words,  it  matters 
Aot,  so  far  as  we  discharge  of  defendant's 
'<duty  as  ntaster  to  the  employ^  is  concerned, 
wbetlier  Reed*8  negligence  consisted  in  want 
•«f  care  in  supervising  the  work,   or  in  the 
performance  of  the  manual  labor  connected 
therewith ;  and  the  defendants*  liability  can- 
not be  said  to  rest  solely  upon  the  scope  of 
the  authority  delegated  to  him,   but  rather 
upon  the  character  of  the  %ct  committed  to 
bis  supervision.    In  the  Sadawaki  (kuie,  Mr, 
ViKlMtfCahill  says:    ** The  rule  adopted  by 
4he  federal  courts,  and  in  most  of  the  states, 
and  which  seems  to  us  most  in  consonance 
^vilh  reason  and  humanity,  is  that  those  em- 
ployed by  the  master  to  provide  or  to  keep  in 
'Impair  the  place,  or  to  supply  the  machinery 
;atkl  tools  for  labor,  are  engaged  in  a  different 
-eraployment  from  those  who  are  to  use  the 
place  or  appliances  when  provided,  and  they 
are  not,  thepefove,  as  to  each  other,  fellow 


servants.  In  such  case,  the  one  whose  duty 
it  is  to  provide  and  look  after  the  safety  of 
the  place  where  the  work  is  to  be  done  rep- 
resents the  master  in  such  a  sense  that  the 
latter   is  liable  for  his  negligence."    The 

Question  is  very  fully  discussed  by  Mr. 
luiice  Harlan  in  Hoiigh  v.  Texas  db  P,  R. 
Co,  100  U.  8.  218,  25  L.  ed.  612 ;  by  Mr. 
Justice  Field,  in  Northern  Pac,  R.  Co.  v.  Her" 
bert,  116  U.  S.  642,  646,  29  L.  ed.  755,  758; 
and  by  Gresliam,  J.,  in  King  v.  Ohio  d:  M. 
R.  Co.  14  Fed.  Rep.  277.  280.  See  also  Mike 
V.  Boston  €fc  A.  R.  Co.  53  N.  Y.  649,  552,  18 
Am.  Rep.  545;  Crispin  v.  Babbitt,  81  N.  Y.. 
516,  87  Am.  Rep.  521 ;  Pantzar  v.  Tilly  Foster 
Iron  Min.  Co.  99  N.  Y.  368;  Beming  v. 
Steinway,  101  N.  Y.  547 ;  Lewis  v.  8e%J&rt, 
116  Pa.  628,  647;  Ford  v.  Mtchburg  B.  Co. 
110  Mass.  240,  260,  14  Am.  Rep.  598;  Smith 
V.  OstfoTd  Iron  Co.  42  N.  J.  L.  467,  36  Am. 
Rep.  585 ;  Fay  v.  Minneapolis  A  8t.  L,  R, 
Co.  30  Minn.  231 ;  Hannibal  db  St.  J.  R.  Co. 
V.  Fox,  31  Kan.  586 ;  Multey  y.  RJiode  Island 
Locomotive  Works,  14  R.  I.  204. 

The  statute  makes  it  the  duty  of  munici- 
palities to  keep  streets  and  sidewalks  in  a 
condition  reasonably  fit  and  safe  for  travel. 
Municipalities  delegate  the  care  and  su* 
pervision  of  their  streets  and  sidewalks  to 
boards,  commissioners,  and  inspectors,  who 
are  presumed  to  be  competent;  yet  munic- 
ipalities cannot  be  heard  to  say  that  their 
dutv  ends  with  such  delegation  or  that  the 
negligence  of  such  boards,  commissioners,  or 
inspectors  in  respect  to  that  duty  is  not  its 
negligence. 

The  rule  that  it  is  the  master^s  duty  to  pro- 
vide the  servant  with  a  safe  place  to  work, 
and  when  the  service  required  of  an  employe 
is  of  a  peculiarly  dangerous  character  it  is 
the  duty  of  the  master  to  make  reasonable  pro- 
vision to  protect  him  from  the  dangers  to 
which  he  is  exposed  while  engaged  in  the  dis- 
charge of  his  duty,  is  not  a  new  rule.  It  has 
been  recognized  by  this  court  in  numerous 
decisions.  Swoboda  v.  Ward,  40  Wich.  420; 
Parkliurst  y.  Johnson,  50  Mich.  70,  45  Am. 
Rep.  28 ;  Huisega  v.  Cvtler  d  Savage  Lumber 
Co.  61  Mich.  272 ;  James  v.  Emmet  Min.  Co. 
55  Mich.  835 ;  Smith  v.  PeninstUar  Car  Works, 
60  Mich.  501 ;  Adams  v.  Iron  Cliffs  Co.  78 
Mich.  271 ;  Braim  v.  GHehrist,  80  Mich.  56 ; 
SadotDski  y.  Michigan  Car  Co.  84  Mich.  100; 
Palmer  v.  Michigan  Cent.  R.  Co.  87  Mich. 
281,  98  Mich.  868,  17  L.  R.  A.  636 ;  Tangney 
▼.  J.  B.  Wilson  db  Co.  87  Mich.  453 ;  Ragon 
y.  Toledjo,  A.  A.  db  N.  M.  R.  Co.  91  Mich. 
879 ;  Ci-egg  y.  Clvieago  Jh  W.  M.  R  Co.  91 
Mich.  624. 

The  legal  obligation  of  the  master  in  re- 
spect of  his  servants,  as  settled  by  the  ad- 
judicated cases,  is  to  exercise  all  the  care 
which  the  exigencies  of  the  occasion  require : 
First,  to  provide  safe  and  suitable  machinery, 
tools,  and  appliances,  and  to  keep  tbem  in  a 
suitable  condition  for  use,  and  to  provide  a 
safe  place  for  conducting  the  work ;  second, 
to  select  competent  servants,  and  in  sufficient 
numbers,  for  the  service,  and  to  see  *^:At  they 
continue  competent  and  efiicieut;  tliird,  to 
provide  and  publish  proper  rules  for  tlie 
guidance  and  protection  of  his  servants  in  the 
discharge  of  their  duties ;  fourth,  U>  properly 
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iostroet  fleryants  under  age  as  to  their  duties 
and  the  hazards  in  vol  v^,  etc.,  and  not  to 
subject  them  to  the  discharge  of  duties  more 
bazikidoiis  than  those  for  which  they  were 
engaged.  The  language  of  the  first  paragraph 
has  been  held  to  include  safe  instrumentali- 
ties and  facilities  for  doing  the  work  assigned 
tlie  servant.  In  the  Boffon  and  Oregg  VMes, 
cited  above,  we  held  that  reasonably  safe  side 
tracks  upon  which  brakemen  were  expected 
to  go  to  couple  cars  must  be  provided.  Flank 
V.  iVtfw  York  Cent,  d  H.  R  B.  Co.  eO  N.  Y. 
607.  In  Flike  ▼.  Boston  db  A.  B,  Oo.^  mpra, 
two  heavy  freight  trains  were  sent  out  within 
a  few  moments  of  each  other.  The  first  train 
broke  in  two,  and  the  rear  portion  collided 
with  the  second  train,  injuring  an  employ^ 
thereupon.  The  first  train  had  but  two  brake- 
men,  whereas  it  should  have  had  three,  but 
the  third  brakeman  was  late,  and  the  train 
was  d ispatched  without  hi m.  The  court  held 
that  it  was  the  duty  of  the  company  to  have 
supplied  the  train  with  the  necessary  brake- 
man.  But  suppose  that  the  train  h'ad  been 
supplied  with'  the  necessary  brakeman,  but 
the -cars  had  been  so  loaded  as  to  prevent  ac- 
cess to  the  brakes,  could  it  be  said  that  in 
that  case  the  company  would  not  be  liable? 
The  court  in  that  case  says :  ''It  is  claimed, 
by  the  counsel  for  the  appellant,  that  the 
company  are  not  liable,  because  the  agent 
had,  in  fact,  employed  a  third  brakeman  to 
go  upon  this  train,  who,  by  reason  of  over- 
sleeping, failed  to  get  aboard  in  time,  and 
hence,  that  the  injury  must  be  attributed  to 
his  negligence,  or,  if  attributable  to  the  neg- 
ligence of  the  general  agent  in  not  supplying 
his  place  with  another  man,  such  negligence 
must  be  regarded  as  committed  while  acting 
in  the  capacity  of  a  mere  coservant,  within 
the  doctrine  of  irresponsibility.  Neither  of 
these  positions  is  tenable.  The  hiring  of  a 
third  brakeman  was  only  one  of  the  steps 
proper  to  be  taken  to  discharge  the  princi- 
pal's  duty,  which  was  to  supply  with  suf- 
cient  help  and  machinery  ana  properly  dis- 
patch the  train  in  question,  and  this  duty 
remained  to  be  performed,  although  the  hired 
brakeman  failed  to  wake  up  in  time,  or  was 
sick,  or  failed  to  appear  for  any  other  rea- 
son. It  was  negligent  for  the  company  to 
start  the  train  without  suflScient  help.  The 
acts  of  Rockefeller  cannot  be  divided  up,  and 
a  part  of  them  regarded  as  those  of  the  com- 
pany, and  the  other  part  as  those  of  a  coserv- 
ant merely,  for  the  obvious  reason  that  all 
bis  acts  constituted  but  a  single  duty.  His 
acts  are  indivisible,  and  the  attempt  to  create 
a  distinction  in  their  character  would  involve 
a  refinement  in  favor  of  corporate  immunity 
not  warranted  by  reason  or  authority.  As 
well  might  the  company  be  relieved  if  the 
train  was  started  without  an  engineer,  or 
without  brakes,  or  with  a  defective  engine. 
The  same  duty  rested  upon  the  company, 
though  every  man  employed  had  died  or  run 
away  during  the  night,  and  if  negligent  in 
discharging  it,  either  bj  acts  of  commission 
or  omission,  whether  in  employing  improper 
help,  or  not  enough  of  it,  or  in  not  requiring 
their  presence  upon  the  train,  it  is,  upon 
every  just  principle,  responsible  for  tibe  con- 1 
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sequences.  Nor  Is  the  company  relieved,  al* 
though  negligence  may  be  imputed  to  tli» 
defaulting  brakeman.  The  only  eflTect  of 
that  circumstance  would  be  to  make  the  neg- 
ligence  contributory  with  the  brakeman,  bat. 
would  not  affect  the  liability  of  the  com* 
pany.*  In  Dougherty  v.  Borne,  W.  d  0.  R, 
Co.  (Sup.)  18  N.  Y.  Supp.  841,  strips  baA 
been  nailed  to  the  drop  stakes  of  a  flat  car, 
so  as  to  reach  to  the  top  of  a  load  of  lumber, 
and  it  was  held  that  such  strips  were  a  part, 
of  the  equipment  of  the  car.  In  Buehby  y. 
New  York,  L.  K  dt  W.  B  Co.,  107  N.  Y. 
874,  the  drop  stakes  furnished  by  the  shipper 
were  held  to  be  appliances  within  the  rule. 
The  simple  question  in  this  case,  it  seem* 
to  me,  is  whether  the  obligation  of  the  mas- 
ter includes  within  its  scope  the  duty  of  pro* 
viding  cars  so  loaded  that  brakemen  may  per- 
form their  duties  In  respect  to  them  without 
greatly  increased  hazard, — whether  the  plain- 
tiff in  this  case  can  be  said  to  have  been  fur- 
nished with  proper  facilities  for  his  work. 
The  duty  of  inspecting  the  car  itself,  and 
that  of  the  inspection  of  its  condition  wittk 
its  load  upon  it,  have  a  common  origin. 
Both  spring  from  the  duty  of  protectioi» 
which  the  master  owes  to  tlie  servant.  Tliere^ 
is  no  ground  for  saying  that  one  of  these- 
duties  may  be  delegated  so  as  to  relieve  th» 
master  from  all  liability,  and  that  the  other 
may  not ;  nor  is  there  reason  in  saT^ing  that 
the  person  who  inspects  the  car  itself,  it» 
appliances  and  instrumentalities,  with  ref- 
erence to  the  safety  of  those  engaged  in  its 
transportation,  is  not  a  fellow  servant,  whil» 
he  who  inspects  the  loaded  car  for  a  like 
purpose,  and  to  see  whether  it  affords  proper 
facilities  for  the  performance  of  the  duties 
which  must  necessarily  be  performed  in  it» 
transportation,  is  a  fellow  servant.  In  the 
present  case  both  duties  were  delegated  t-o 
the  same  pei'son,  both  are  performed  with 
reference  to  the  same  end,  and  the  person  to 
whom  delegated  must  be  held  in  the  perform- 
ance of  each  to  occupy  the  same  relation  ta 
plaintiff  aad  defendant.  It  certainly  cannot 
be  said  that  with  reference  to  stationed  ma- 
chinery, belting,  shafting,  and  gearing  the 
master  must,  at  his  peril,  provide  the  nec- 
essary guards  and  coverings,  and  arrange  the 
surroundings  so'  as  to  render  the  place  reason- 
ably safe,  yet,  as  to  a  train  of  cars  between 
which  a  brakeman  is  required  in  the  ordinary 
discharge  of  his  duties  to  go,  while  one  sec* 
tion  is  being  driven  against  a  standing  sec- 
tion or  car,  so  loaded  as  to  render  the  position 
of  the  brakeman  one  of  greatly  increased  haz* 
ard  to  life  and  limb,  and,  in  case  of  injury, 
the  master  may  escape  liability.  The  em- 
ployment is  at  best  a  dangerous  one.  It  is  as 
essential  to  the  protection  of  the  brakemarr 
that  these  spaces  be  kept  clear  as  that  ths 
spaces  be  provided.  This  danger  can  be 
guarded  against.  As  is  said  by  Mr.  Jutiit» 
Long  in  PcUmer  y.  Michigan  Cent.  B  Co.,  9T 
Mich.  290:  ^'In  all  cases  where  the  danger 
can  be  readily  guarded  against,  the  employer 
is  in  duty  bound  to  protect  the  employ^  at 
his  peril."  The  judgment  should  be  i 
versed,  and  a  new  trial  granted. 
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1.   A  pwKrehmmev  of  land  at  flherUrfl  sale 

oaoDot,  while  lelyiDg  oo  the  title  bo  aoquiredi 
Impeaob  the  title  of  the  Judgment  debtor,  to  pre> 
▼ent  hJs  reooveriiiff  the  land  in  ejeotment. 

8«  AsherUTfl  deed*  to  whieh  his  name  Is 
allliced  by  another  person  in  his  presenoe 
and  at  bis  request  and  which  the  sheriff  then  duly 
acknowledeed,  is  as  efflcaoious  as  thongrh  signed 
by  the  sheriff  himself. 

8.  There  is  a  solBelent  delivery  of  a 
deed*  in  the  absence  of  evidence  to  weaken  the 
force  of  the  facts,  If  the  judge  of  probate,  before 
whom  it  Is  acknowledged,  takes  it  for  the  pur- 
pose of  recording  It  in  his  office. 

4*    Fresomption  of  the  deliTory  of  a 

deed  arises  If  it  is  found  in  the  possession  of  the 
personal  representatiye  of  the  grantee. 

1^  A  return  of  a  levy  may  properly  be 
indorsed  on  an  execution  by  a  third  person 
St  the  direction  and  in  the  presence  of  the  sheriff. 

6«    The  retom  of  a  levy  is  not  essential 

to  the  validity  of  a  sherifl^s  deed  to  the  purchaser 
at  ezeoudon  sale. 


Vcm.— Signing  by  proaey, 

h  SUfnature  witUn  by  another^ 

a.  Toadeedormortoage. 

A  deed  will  not  be  held  invalid  on  account  of  the 
grantor^s  name  having  been  signed  to  such  instru- 
ment in  his  piesence  and  at  his  request  by  another 
person,  where  such  grantor  acknowledges  and  de- 
Uvers  such  deed.  Lovejoy  v.  Blchardsou,  68  Me. 
88t<;  Bird  v.  Decker,  64  Me.  650;  Kerr  v.  Russell,  68 
m.  esa.  is  Am.  Hep.  634:  Nye  v.  Lowry,  88  Ind.  816; 
Froet  V.  Deriog,  21  Me.  158;  Pierce  v.  Hakes,  28  Pa. 
231;  McMurtry  v.  Brown,  6  Neb  868;  Cushman  v. 
Wooster,  45  N.  H.  410;  Clough  v.  Clough,  73  Me.  487, 
40  Am.  Kep.  886b 

And  a  deed  was  sustained  where  the  grantor^s 
signature  was  written  by  his  wife  in  his  absence, 
and  he  adopted  such  signature  and  acknowledged 
tbo  instrument.  Bartlett  v.  Drake,  100  Mass.  174, 
1  Am.  Rep.  101. 97  Am.  Dec.  02. 

8o  where  one  of  the  subscribing  witnesses  who 
oould  nut  write  directed  one  of  the  grantees  to 
subscribe  his  name.    Taton  v.  White,  05  N.  C.  460. 

But  a  deed  was  not  sustained  where  the  grantor 
had  been  a  lunatic  with  lucid  intervals  during  one 
of  which  his  name  was  signed  by  his  request  or  his 
assent,  and  one  of  the  witnesses  did  not  see  the 
execution  of  the  deed,  nor  sign  at  the  request  of 
ttie  grantor.    Hays  v.  Hays,  6  Pa.  868. 

In  Wallace  ▼.  McCoUough,  1  Rich.  Eq.  426,  the 
eourt  was  divided  on  the  question  whether  ur  not 
a  deed  would  be  invalid  which  was  executed  by 
another  writing  the  grantor*s  name  at  her  request 
In  her  presence. 

So  a  mortgage  was  held  not  to  be  invalid  be- 
OBUse  the  name  of  a  grantor  was  written  by  an- 
other In  her  preeonce  and  at  her  request.  Jansen 
▼.  McCablll,  &  Cal.  563,  88  Am.  Dec.  84;  Gardner  v. 
Ctardner,  5  Gush.  483, 52  Am.  Dec.  740. 

The  same  rule  was  eald  to  apply  where  it  was 
olalmed  that  a  mortgage  was  executed  under  a 
forged  power  of  attorney.  Mutual  Ben.  L.  Ins.  Ck>. 
T.  Brown,  80  M.  J.  ISq.  103. 

S£L.R.A. 


7«  In  ejeetment  fbr  land  which  plaintiff 
claims  liry  adverse  possession  evidence 
is  adniissiblefor  the  purpose  of  showing  that 
the  possession  has  not  been  continuous,  that 
within  the  limitation  period  defendant  recovered 
It  In  ejectment  against  plaintiff  and  was  placed 
In  poflBesBlon. 

8«  Evidence  ofadmissions  or  statements 
made  during  the  limitation  period  ^y 

a  plaintiff  claiming  land  by  adverse  possession^ 
that  the  land  belonged  to  a  third  person  is  admis- 
sibto  in  ejectment  as  tending  to  show  that  when 
they  were^made  plaintiff  did  not  claim  ownership. 

(Jonel3,1890L) 

APPEAL  by  defendant  from  a  ji3dgment  of 
the  Circuit  Court  for  Covington  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
coyer  possession  of  real  estate.    Berersed, 

Plaintiff  claimed  to  have  purchased  the  land 
from  John  B.  Dickson  in  1866,  and  to  have 
oocapied  it  under  that  purchase  continuously 
until  1887  or  1888,  when  defendant's  intestate 
took  violent  possession  of  it. 

Defendant  claimed  under  a  sheriff's  deed 
executed  May  8,  1876,  which  purported  to 
convey  the  land  in  question,  and  resulted  from 
a  Judgment  against  Watson.  Defendant 
claimed  to  have  been  in  possession  of  the  lot 
from  the  time  of  the  sheriff's  deed  to  June  9, 


But  it  was  said  that  if  a  writing  giving  a  right  of 

way  was  signed  by  another  for  the  grantor,  but  not 

in  his  presence,  it  would  be  void,  as  the  authority 

to  execute  should  be  in  writing.    Rockford,  B.  L 

&  St.  L.  R.  Co.  V.  Shunick,  65  111.  223. 

As  to  other  signature  to  deed,  see  Harris  v.  Har- 
ris, frifra 

b.  To  noUs^  eontroces,  and  honds. 

A  note  is  not  invalid  on  account  of  the  obligor's 
name  having  been  written  for  him  at  his  instance 
and  request  by  another  person.  Haven  v.  Hobba* 
1  y  t.  2^  18  AuL  Dec  678:  Woodbury  v.  Woodbury, 
47  N.  H.  U,  90  Am.  Dec.  656;  Morse  v.  Green,  18  N. 
H.  32, 88  Am.  Dec.  471;  Handyside  v.  Cameron,  21  111. 
688,  74  Am.  Dec  110. 

And  a  note  was  held  binding  where  the  party  au- 
thorized to  sign  the  obligor*s  name  directed  a  third 
person  to  sign  for  the  obligor.  Weaver  v.  Caruall, 
85  Ark.  198,  87  Am.  Bep.  22;  Oonuneroial  Bank  of 
Lake  Brie  v.  Norton,  1  Hill,  SQL 

And  In  a  similar  case  the  validity  of  the  note  was 
held  to  be  a  question  for  the  jury.  Lord  v.  Hall,  8 
C.  a68L 

But  a  defendant  who  oould  not  read  or  write, 
who  was  on  trial  for  perjury  in  denying  the  ezecu. 
tion  of  a  note,  which  was  charged  to  have  been 
written  for  him  at  his  request,  should  have  been 
permitted  to  show  that  the  writing  was  understood 
by  the  parties  to  be  only  a  contract  to  arbitrate. 
Flemister  v.  State,  48  Ga.  170. 

A  signature  to  a  contract  written  by  another  at 
the  request  and  in  the  presence  of  the  obligor  is 
binding  on  such  obligor.  Harris  v.  Story,  2  E.  D. 
Smith,  868;  Mallon  v.  Story,  Id.  881;  Crow  v.  Garter, 
6  Ind.  A  pp.  160. 

And  the  same  applies  to  a  letter  of  attorney  dl* 
recting  a  sale  of  land.  Irvine  v.  Thompson,  4 
Bibb,  296. 

And  the  same  was  held  where  the  obligor  held 
the  top  of  the  pen  while  his  name  was  being  writ- 
ten.   Helsbaw  V.  Langley,  11 L.  J.  Ch.  N.  S.  17. 

A  contract  was  sustained  where  a  party  finding 


See  also  22  L.  B,  A.  302;  25  L.  R.    A.  701;  32  L.  B,  A.  77;  38  L.  R.  A.  238; 
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]890,  with  the  exception  of  a  short  time  when 
WaUoD  entered  the  land  clandestioely,  becauise 
of  which  defendant  claimed  that  he  had  re- 
covered the  land  in  ejectment  against  Watson. 

Further  facts  appear  in  the  opinion. 

Mr,  John  Gamble  for  appellant. 

Mr,  J.  W«  Posey  for  appellee. 

MeClellan*  /.,  delivered  the  opinion  of 
the  court : 

This  is  a  statutory  action  for  the  recovery 
of  a  certain  lot  of  land  io  the  town  of  Anda- 
lusia. Watson  is  plaintiff,  and  Lewis,  as 
Administrator  of  one  Holley,  deceased,  is  de- 
fendant. Plaintiff  derives  title  from  one 
Dixon  by  deed  appearing  to  have  been 
executed  in  1866.  Defendant  claims  title 
through  Watson,  under  a  sale  and  conveyance 
by  the  sheriff  to  his  intestate  in  1875,  made 
in  satisfaction  of  certain  judgments  against 
Watson,  and  also  by  virtue  of  an  adverse 
possession  on  the  part  of  the  intestate  and 
himself  subsequent  to  said  sale  and  convey- 
ance. 

1.  Some  rulings  were  made  on  the  trial  in 
respect  of  Watson's  title  to  the  land  prior  to 
the  sheriff's  sale  and  conveyance  of  it,  as  his 
property,  to  HoUey,  and  upon  testimony  in 
relation  thereto.    These  are  of  no  importance 


in  the  case,  and,  whether  erroneooa  or  not, 
in  the  abstract,  need  not  be  considered,  since 
the  defendant— claiming,  as  he  does,  under 
that  title,  and  having  recognized  its  validity 
by  purchasing  at  the  sheriff's  sale,  and  now 
further  recognizing  it  bv  a  reliance  upon  the 
acquisition  of  it  throuirh  that  sale,  and  upon 
adverse  possession  since  that  time  under  the 
color  of  title,  with  which,  at  least,  he  was 
invested  by  the  conveyance  then  made  bythe 
sheriff — is  not  in  a  position  to  impeach  Wat- 
son's original  title.  Fare  v.  Dewberry^  84 
Ala.  668;  Houston  v.  Farru,  71  Ala.  670; 
Tennessee  db  0.  B,  Co,  v.  East  Alabama  R, 
Oo,  75  Ala.  516,  625,  51  Am.  Rep.  475. 

2.  The  evidence  as  to  the  execution  of  the 
deed  by  the  sheriff  to  Holley  was  that  of  the 
probate  judge  of  the  county,  and  is  as  fol- 
lows: *'That  J.  A.  Thompson,  the  sheriff, 
could  not  write  his  name  and  that  he  [the 
witness]  frequently  wrote  in  the  sheriff's 
office  for  said  Thompson;  that  he  indonsed 
the  levies  on  the  execution  here  in  evidence, 
and  wrote  the  deed  of  Thompson,  as  sheriff, 
to  Alfred  Holley,  dated  May  3,  1875;  that 
said  deed  and  indorsements  on  said  levies  are 
in  his  handwriting ;  that  said  J.  A.  Thomp- 
son was  present  when  said  deed  was  written ; 
that  it  was  written  in  the  sheriff's  office,  at 


her  name  signed  thereto  by  her  brother,  deUvered 
the  same,  saying  she  knew  his  handwritinfir. 
ISpeckels  v.  Saz«  1  E.  D.  Smith,  258. 

So  an  Indorsement  of  consent  by  an  assignee  for 
creditors  under  Wis.  Rev.  Stat.,  1696,  requiring  an 
indorsement  in  writing,  is  not  invalid  when  writ- 
ten by  another  in  the  presence  and  under  the 
direction  of  the  assignee.  Scott  v.  Beaver,  62  Wis. 
176. 

An  assignment  of  a  benefit  certificate  signed  by 
fmother  for  a  member  not  in  bis  presence  but  made 
under  verbal  instructions  received  through  a  third 
party  was  sustained.  Schmidt  v.  Iowa  K.  of  P. 
Ins.  Asso.  U  L.  B.  A.  206, 8S  Iowa,  80L 

And  an  apprentice  indenture  was  sustained 
where  the  names  of  father  and  apprentice  were 
written  in  their  presence  at  their  request  and  the 
paper  was  delivered  and  acted  upon.  Bex  v. 
Ix>nfirnor,  4  Bam.  ft  Ad.  647, 1  Nev.  ft  M.  678. 

In  an  action  on  an  order  of  certificates  asrainst 
the  drawer's  estate  where  such  order  had  been 
written  for  him  by  another  the  plaintiff  was  non- 
suited, as  the  right  to  receive  ttie  certificate  abated 
on  the  death  of  the  drawer.  McKee  v.  Myeia,  Add. 
Bep.  81. 

Gutting  off  the  names  of  signers  from  a  dupli- 
cate petition  for  county  seat  location  and  attach- 
ing them  to  one  of  the  same  petitions,  which  siffna* 
tures  are  accepted  by  the  county  board,  is  an 
irregularity  but  will  not  invalidate  the  petftion. 
Douglass  V.  Baker  Gounty  Gomrs.  28  Fla.419. 

Under  the  Statute  of  Frauds,  8  17,  requiring  con- 
tracts to  be  signed  by  the  pfurties  or  their  agents 
thereunto  lawfully  authorized  it  was  held  that  one 
party  to  a  contract  could  not  sign  the  name  of  the 
other  although  so  directed.  Wright  v.  Bumah,  2 
Campb.  20a 

A  marriage  oontraot  signed  in  the  name  of  one 
of  the  parties  at  her  request  by  her  brother,  al- 
though not  in  her  immediate  presence,  was  sus- 
tained. Beinhart  v.  Miller,  22  Qa.  402. 68  Am.  Dec 
«06. 

But  where  an  obligor  by  reason  of  age  and  in- 
firmity could  not  write  but  directed  his  daug-hter 
to  sign  the  bond  for  him,  and  for  that  purpose  laid 
the  paper  down  on  a  table  in  the  house  and  turned 
«way  and  went  out  into  the  yard,  and  she  then 
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signed  his  name,  and  at  the  time  could  bear  her 
father  conversing  in  the  yard  but  could  not  see 
him,  the  bond  was  held  invalid.  Kime  v.  Brooka* 
81  N.  G.  218. 

This  was  on  the  ground  that  the  principal  must 
be  in  a  situation  to  control  the  action  of  the  agent 
and  seems  to  conflict  with  the  decision  of  Beinhart 
V.  Miller,  supra,  in  which  case,  however,  the  court 
said  there  was  no  occasion  for  ratification  but,  aa 
she  married  the  party  contracting,  it  might  also  bo 
sustained  on  that  ground. 

A  bond  under  seal  to  which  the  name  and  seal 
of  the  obliger  is  attached  by  another  is  not  In- 
valid, where  such  obligor  acknowledges  It  to  be 
his  act  and  deed.    Bhode  v.  liouthain,  8  Blackf  .  418. 

And  a  surety  on  a  recogrnizanceis  not  released  by 
the  fact  that  the  name  of  the  principal  was  not 
slgrned  by  the  latter^s  own  hand.  Gom.  v.  Beaeo- 
dorf,  25  AtL  Bep.  779, 153  Pa.  4B0. 

And  a  smrety  was  not  released  by  the  fact  thai 
his  name  was  written  by  another  in  bis  presence 
and  by  his  direction.  Groy  v.  Busenbark,  78  Ind.  48; 
GoodeU  V.  Bates,  14  B.  L  65. 

The  question  as  to  the  release  of  the  snreties  on 
the  ground  of  the  decision  in  the  cases  Vnfra  aris- 
ing in  the  Kentucky  statute  does  not  seem  to  be 
discussed;  and  in  the  case  of  Goodell  v.  Bates, 
wspra^  the  court  also  held  it  valid  on  the  ground  of 
ratification. 

But  in  Kentucky  the  surety  is  released  in  such  a 
case  under  Gen.  Stat.,  chap.  22. 1 1,  requirinflr  the 
promise  to  pay  the  debt  of  another  to  be  in  wridnff 
signed  by  himself  or  his  authorized  agent,  and  chap. 
22,  fi  20,  providing  that  a  surety  shall  not  be  bound 
by  the  act  of  an  agent  unless  his  authority  is  in  writ- 
ing signed  by  the  principaL  Simpson  v.  Gom.  8i 
Ky.  412;  Dickson  v.  Luman.  14  Ky.  L.  Bep.  884; 
Bagan  v.  Ghenault,  78  Ky.  646;  Billington  v.  Com. 
79Ky.400. 

o.  Zb  writs  and  notfeei. 

A  writ  Is  not  invalid  where  the  name  of  the 
macristrate  is  siflrned  to  the  same  in  his  presence 
and  by  his  direction  by  another.  Hanson  v. 
Bowe,  26  K.  H.  827;  Gusbman  v.  Wooster,  46  N.  B. 
410. 

And  a  marttrate  may  refuse  to  quash  a  writ  t» 


aaM. 


Lkwis  t.  Watboh. 


Thompson*!  Instance,  and  under  his  direc- 
tion; that,  after  the  deed  was  written, 
Thompson  told  him  to  sign  his  name,  as 
^eriff,  to  the  deed,  which  he  did,  and  then, 
as  Judge  of  probate,  took  Thompson's  ac- 
knowl^gment  to  the  deed,  and  carried  it  into 
iha  probate  office,  and  afterwards  recorded  it ; 
.  .  .  and  that  some  one  came  and  got  the 
4eed  from  the  probate  office  after  it  was  re- 
corded, but  don*t  now  remember  who  it  was. " 
It  is  not  entirely  clear,  on  this  testimony, 
that  Thompson  was  actually  and  immediately 
present  when  his  name  was  subscribed  to  the 
deed  by  Fletcher,  by  his  direction;  but, 
manifestly,  there  was  room  for  an  inference 
to  be  drawn  to  that  effect  hj  the  jury.  If  he 
was  so  present,  as  the  jury  might  have  found, 
the  subscription  to  the  instrument  was  as 
efficacious  as  if  he  had  been  able  to  write  bis 
name,  and  with  his  own  hand  had  written  it, 
or,  he  being  unable  to  write  his  name,  as  if 
lie  had  made  his  mark,  and  the  words,  **  his 
mark, "  had  been  written  against  it»  and  had 
the  signature  thus  made  attested  by  two  wit- 
neasea.  This  on  the  principle  that  where  the 
grantor  is  present,  and  authorizes  another, 
either  expressly  or  impliedly,  to  sign  his 
name  to  the  deed,  it  then  becomes  his  deed, 
imd  is  as  binding  upon  him,  to  all  intents 


and  purposes,  as  if  he  had  personally  affixed 
his  signature.  The  reason  for  the  doctrine 
is  thus  stated  by  Bhaw,  Oh.  «/..*  **Tbe  name 
being  written  by  another  hand,  in  the  pres- 
ence of  the  grantor,  and  at  her  request,  is  her 
act.  The  disposing  capacity,  the  act  of  mind, 
which  are  the  essential  and  efficient  ingredi* 
ents  of  the  deed,  are  hers;  and  she  merely 
uses  the  hand  of  another,  through  incapacity 
or  weakness,  instead  of  her  own,  to  do  the 

ghysical  act  of  making  a  written  sign.  To 
old  otherwise  would  be  to  decide  that  a  per- 
son having  a  full  mind,  and  clear  capacity, 
but,  through  physical  inability  incapable  of 
making  a  mark,  could  never  make  a  convey- 
ance or  execute  a  deed. "  Gardner  y .  Oard" 
ner,  6  Cush.  488,  62  Am.  Dec.  740 :  1  Devlin, 
Deeds,  g^  282,  288 ;  Kims  y.  Brooks,  81  N. 
0.  218 ;  Frost  y.  Deering,  21  Me.  158 ;  Videau 
y.  Qriffln,  21  Cal.  890 ;  Me.  Rev.  8tat.  1857, 
p.  56;  Loveioy  v.  Richardson,  68  Me.  886; 
Bird  V.  Deehr,  64  Me.  551. 

8.  And  it  would  seem  that  if  the  sluing 
by  Fletcher,  under  the  direction,  and  m  the 
imn.oliate  presence,  of  Thompson,  was  not 
in  itself  efficacious,  the  subsequent  acknowl- 
edgment of  the  latter,  as  shown  on  the  deed, 
would  be  a  sufficient  recognition  and  adop- 
tion of  the  signature  as  his  own.    BartUit  v. 


^rhicb  hto  name  has  been  slflrned  under  his  dbrectlon 
Mnd  in  his  preseaoe  by  another.  Aoborn  y.  Kat- 
tfaews,  88  Mg.  173. 

And  where  ao  attorney  attached  a  genuine  slgna- 
<ure  of  a  magistrate  to  a  writ,  which  was  author- 
teed  by  the  magistrate,  the  writ  was  sustained. 
BichardsoQ  v.  Bachelder,  19  Me.  82. 

But  a  return  upon  a  warrant  calling  a  town 
meeting  cannot  be  written  and  signed  by  another, 
^or  the  constable  who  executed  the  same.  Chap- 
man y.  Limerick,  66  Me.  800. 

This  last  decision  is  on  the  ground  that  official 
cfgnatures  must  be  slirned  by  the  olBcer  in  person 
Aod  reconciles  the  preceding  cases  in  Maine  by 
«lainilng  that  la  Achom  v.  Matthews,  supra,  the 
.adoption  of  a  signature  was  an  exercise  of  discre- 
tion from  which  no  appeal  Ues;  and  in  Richardson 
y.  Bachelder,  su/^ra,  the  signature  was  a  genuine 
signature  of  the  magistrate  which  bad  been  onoe 
'Written  by  him. 

The  case  of  Chapman  v.  Limerick,  is  not  sup- 
ported by  other  authority,  and  is  believed  to  be 
4U1  exceptional  case.  The  Statute  of  Construction, 
.section  4,  rule  18,  also  provides.— when  a  siguature 
-of  a  person  is  required  he  must  write  it  or  make  a 
mark. 

A  writ  signed  in  the  name  of  a  justice  of  the 
1>eaoe  by  bis  direction  where  such  justice  was  not 
present  Is  Invalid.    Kidder  v.  Prescott,  24  N.  U.  287. 

But  a  signature  to  a  summons  made  for  the  plain- 

'titt  in  bis  presence  and  by  his  direction  by  another 

was  sustained.    Hotphkiss  v.  Cutting,  U  Minn.  687. 

And  so  with  a  return  of  nuUa  bona  on  a  ^  /a. 
made  for  a  constable.    Ellis  v.  Frauds,  9  Oa.  887. 

And  a  scale  of  costs  may  be  signed  tor  a  solicitor 
dn  hie  name  by  his  clerk  under  County  Court  Rules 
1880,  App.   France  y.  Button,  infra. 

And  the  same  was  held  in  regard  to  a  notice  call- 
fDfc  a  meetinir  of  bankrupt's  creditors  eAgneA  for  the 
<d«9btor*s  attorney  by  his  clerk.  Bs  Hirst,  U  B.  18 
Bq.7Di. 

And  a  notice  of  appeal  signed  in  the  name  of  ap- 
ipetiant  by  his  attorney's  clerk  was  not  invalid. 
Beir.  v.  Justices  of  Kent,  L.  B.  8  Q.  B.  806. 

But  a  notice  of  objection  to  a  voter's  registration 

•afgned  by  another  for  such  objector  was  Invalid 

under  a  statute  requiring  such  noUoe  to  be  signed 
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,  by  the  person  objecting.  Toms  v.  Cuming,  7  ManQ» 
&G.88. 

In  this  case  the  notice  was  properly  signed  but 
the  duplicate  was  not  and  the  duplicate  was  served 
instead  of  the  orlgrlnal. 

And  a  notice  of  a  call  for  subscription  required 
to  be  signed  by  the  trustees  or  by  the  clerks  em- 
ployed by  them  could  not  be  signed  for  such  clerks 
by  one  employed  by  them,  as  this  would  be  an  at- 
tempt to  substitute  a  deputy  for  a  deputy*  Miles 
v.  Bough,  8  Q.  B.  846. 

d.  To  wQis, 

A  will  may  be  signed  by  another  for  the  testator 
at  the  request  of  the  testator  and  in  his  presence 
and  will  not  bemvalid  where  such  signature  or  will 
is  acknowledged  by  the  testator.  Green  v.  Crain, 
12  Oratt.  262;  Catlett  v.  Catlett,  66  Mo.  841;  Herbert 
v.  Benrier,  81  Ind.  1;  Re  Blcock,  20  L.  T.  K.  8.  767; 
Be  Manhall,18  L.T.  N.  8.  848;  Merchant's  Will, 
Tucker,  161;  Haynes  v.  Haynes,  88  Ohio  St.  688,  81 
Am.  Bep.  678;  Hall  v.  flaU,  17  Pick.  878;  Cochran's 
Will,  8  Bibb,  481;  Shanks  v.  Christopher.  8  A.  K. 
Manh.  144. 

And  when  so  signed  the  subsequent  addition  of  a 
mark  Is  superfluous.  Bosser  v.  Franklin,  6  Oratt. 
1, 62  Am.  Deo.  97;  Seobrest  v.  Bdwards,  4  Met.  (Ky.| 
108. 

And  is  not  Invalid  where  the  name  of  the  testator 
was  written  by  an  attesting  witness  of  the  wIlL 
Re  Bailey,  1  Curt.  Eocl.  Bep.  914;  Bobios  v.  Coryell* 
27  Barb.  666;  Be  Stevens,  17  N.  r.S.B.786i. 

And  the  same  doctrine  was  announced  In  other 
cases  although  the  question  was  not  directly  in- 
volved. Butler  v.  Benson,  1  Barb.  626:  Lewis  v. 
Lewis,  13  Barb.  17;  Bigg  v.  Wilton,  18  HI.  16, 44  Am. 
Dec.  419;  Miles'  Will,  4  Dana,  1. 

But  a  will  signed  for  the  testator  by  another  was 
invalid  where  the  will  was  presented  to  the  attest- 
ing witnesses  at  different  times,  (lurwell  v.  Cor- 
bhi«  1  Band.  (Va.)  181, 10  Am.  Dec.  494. 

This,  however,  was  in  effect  overruled  In  Dudleys 
y.  Dudleys,  8  Leigh,  486,  which  sustained  a  similar 
will  and  claimed  that  Burweli  v.  Corbin  was  a  case 
in  a  court  of  chancery  acting  on  a  special  verllot 
and  the  other  was  a  case  of  court  of  probate  acting 
on  the  evidence.   The  Statute  of  1841.  slnoe  then* 
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Drake,  100  Mass.  174,  1  Am.  Bep.  101,  97 
Am.  Dec.  92. 

4.  Certain  it  is  that  this  acknowledgment 
relieves  the  deed  from  any  infirmity  which 
might  otherwise  have  aflTected  it  on  account 
of  the  signature  not  being  attested  by  wit- 
nesses. 1  Brickell.  Dig.  p.  580,  %lSet  seq,; 
8  Brickell,  Dig.  p.  298,  §  18. 

5.  As  we  have  seen,  Fletcher,  the  probate 
Judge,  took  the  deed,  after  it  was  signed  and 
acknowledged,  for  the  purpose  of  recording 
it  in  his  office.  This,  nothing  appearing  to 
the  contrary,  may  well  be  considered  as  a 
delivery  to  him  by  the  grantor  for  that  pur- 


pose; and,  so  considered,  "there  being  no 
evidence  to  weaken  the  force  of  these  facts, " 
this  constituted  sufficient  proof  of  delivery 
to  the  grantee.  EUberry  y.  Boy  kin,  65  Ala. 
836 ;  Alexandor  v.  AUxander,  71  Ala.  295  : 
Sfisjfkld  Land,  Iron  db  Coal  Go.  ▼.  2MU,  87 
Ala.  158. 

6.  And,  moreover,  at  the  time  of  the  trial 
below,  this  deed  was  in  the  possession  of  tlie 
personal  representative  of  the  grantee,  who 
in  that  capacity  had  also  the  possession  of  the 
land  in  controversy,  and  was  defendant  U> 
this  action  for  its  recovery.  The  presumption 
from  this  fact  alone,  unexplained,  is  that  the 


provides  that  the  witnesses  shall  both  attest  at  the 
same  time. 

It  was  said  that  an  aoknowledRment  would  not 
validate  a  will  If  signed  for  the  testator  by  an- 
other. If  such  signature  was  purposely  concealed 
from  the  view  of  the  testator  and  of  the  witnesses. 
Baskln  v.  Baskin.  80  JN.  Y.  416. 

But  it  may  be  signed  for  the  testator  even  if  the 
wrong  name  is  written  for  the  testator's  name,  as 
the  name  of  the  witness.  Be  Clark,  2  Curt.  Bool. 
liep.329. 

The  same  was  held  in  Baldwin's  Estate,  16  W.  N. 
C  800,  going  to  the  extent,  however,  of  putting  the 
decision  on  the  ground  that  the  act  authoriziog 
signature  by  another  does  not  prescribe  the  man- 
ner of  signing,  and  the  further  ground  that  the 
name  of  the  testator  at  the  beginning  was  a  signa- 
ture. 

Where  a  person  subscribes  the  testator's  name  to 
a  will,  such  person  must  also  write  bis  own  name. 
Meehan  v.  Kourke,  2  Bradf.  886;  Guthrie  v.  Price, 
S8  Ark.  800. 

And  a  will  is  sufficiently  signed  in  the  presence  of 
the  testatriz  where  at  her  request  her  name  had 
been  previously  written  thereto  by  another  person, 
and  the  latter  in  her  presence  and  by  her  request 
adds  to  her  name  words  showing  that  it  was  writien 
by  him  at  her  requesL  Ex  parte  Leonard  (8.  C.) 
post,  802. 

And  where  a  statute  requires  the  party  writing 
the  testator's  name  to  write  his  own  name  as  a  wit- 
ness to  such  will  and  state  that  he  signed  the  testa- 
tor's name  at  his  request,  a  signature,  "A.  B.  by  C. 
D.  in  his  presence  and  at  his  request,"  was  a  sub- 
stantial compliance  with  the  statute.  Abraham  v. 
Wilkins,  17  Ark.  282. 

And  '*B.  K.  for  R.  D.  at  her  request,"  was  a  valid 
signature.    Vernon  v.  Kirk,  80  Pa.  218. 

A  party  writing  the  testator's  name  must  state 
that  he  subscribed  such  name  at  the  testator's  re- 
quest and  sign  his  own  name.  McGiee  v.  Porter.  14 
Ho.  6]  1, 56  Am.  Dec.  129. 

"Cnder  the  provision  of  the  statute  requiring  this 
the  courts  in  Missouri  hold  that  the  name  written 
near  a  mark  is  the  name  written  by  such  other 
person,  and  that  this  is  the  signature  and  not  the 
mark.  Northcutt  v.  Nortbcutt,  20  Mo.  286;  Simp- 
son V.  Simpson,  27  Mo.  288;  St.  Louis  Hospital  Aaso. 
V.  Williams,  19  Mo.  609;  St.  Louis  Hospital  Asso.  t. 
Wegman,  21  Mo.  17. 

The  effect  of  these  decisions  will  be  that  in  Mis- 
souri if  a  will  is  signed  by  murk,  the  name  of  the 
testator  should  not  be  annexed  to  the  same  or  else 
it  will  control  and  be  the  signature,  and  then  such 
signature  must  be  attested  as  it  there  was  no  mark. 

But  other  courts  hold  that  the  name  at  the  mark 
though  writien  by  another  does  not  constitute  the 
signature,  unless  so  indicated  by  attesting  words, 
but  the  mark  is  the  siKuature.  Pool  v.  Buffum,  8 
Or.  488;  Jackson  v.  Jackson,  39  N.  Y.  163;  Main  v. 
Byder,  84  Pa.  217. 

Under  N.  J.  Stat  1861,  providing  that  all  wills 
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shall  be  signed  by  the  testator  and  such  signature 
or  the  making  thereof  be  acknowledged  by  him,  a 
signature  by  another  for  the  testatriz  at  her  re- 
quest in  her  presence  and  in  the  presence  of  the 
witnesses  cannot  be  made  sufficient  by  her  ac- 
knowledgment that  It  is  her  name  and  fieal  because 
the  witnesses  know,  notwithstanding  her  acknowl- 
edgment, that  she  has  not  signed  the  will  as  the 
statute  required.  Be  McElwaine's  Will,  18  K.  J.  Bq« 
499. 

And  under  2  N.  Y.  Rev.  Stat.,  8  40,  subsec.  2,  pro- 
viding that  the  sunscription  must  be  made  by  the 
testator  in  the  presence  of  the  witnesses  or  ac- 
knowledged to  have  been  so  made  to  each  of  the 
witnesses,  a  will  is  invalid  where  the  testator  does 
not  acknowledge  that  he  signed  or  authorised  some 
one  to  sign  for  him,  although  he  puts  his  finger  on 
his  name  to  a  sigrned  will  and  says  it  is  his  will. 
Chaffee  v.  Baptist  Missionary  Convention*  10  Paigdi, 
86, 4  L.  ed.  886,  40  Am.  Dec.  226. 

And  under  Minn.  Gen.  Stat.  1878;  chap.  47, 0  6,  al- 
lowing a  will  to  be  signed  by  another  for  the  testa- 
tor by  bis  express  direction,  such  direction  must 
precede  the  signing  and  is  not  to  be  implied  from 
looks  or  gestures,  or  assent.  Walte  v.  Frisbie,  46 
Minn.  861. 

And  a  request  for  another  to  sign  for  the  tes- 
tator, which  was  refused,  will  not  validate  an  un- 
signed will.    Strieker  v.  Groves,  6  Whart.  886. 

The  name  of  an  attesting  witness  to  a  will  may 
be  written  for  such  witness  by  another.  Lord  v. 
Lord,  58  N.  H.  7.  42  Am.  Rep.  666;  Upchurch  v.  Up- 
church,  10  B.  Mon.  102:  Be  Strong,  89  N.  Y.  8.  R. 
852, 2  Connoly,  674;  Jesse  v.  Parker,  6  Gratt.  67,  6S 
Am.  Dec.  102. 

So  a  will  was  not  Invalid  where  the  witnesses  who 
were  not  able  to  write  held  the  top  of  the  pen  while 
their  names  were  written.  Lewis  v.  Lewis,  2  Swab. 
&T.153. 

But  where  they  could  write  and  held  the  top  of 
the  pen  while  another  wrote  their  names  the  attes- 
tation was  invalid.    Be  KUeher,  6  Notes  of  Cases.  15. 

There  is  some  conflict  on  this  question,  some  off 
the  English  cases  adopting  the  view  that  the  wit- 
ness must  assist  in  some  way— by  touching  the  peQ 
or  making  a  mark. 

This  has  been  followed  by  some  American  cases, 
which,  as  expressed  In  Lord  v.  Lord,  eupra,  do  not 
appear  to  have  been  very  thoroughly  considered. 
Horton  v.  Johnson,  in/To,  says  that  as  the  statute 
authorizes  some  one  to  sign  for  toe  testator,  and 
does  not  provide  for  witnesses,  that  the  mention  of 
one  thing  excludes  the  other.  In  Simmons  v.  Leon- 
ard, infra,  the  witness  did  not  know  whether  the 
testatrix  signed  or  not. 

And  so  it  has  been  decided  that  one  of  the  wit- 
nesses cannot  sign  for  the  other.  Riley  v.  Riley.  85 
Ala.  496;  Hortoo  v.  Johnson,  18  Ga.  896;  Re  Duggin, 
89  L.  J.  P.  24:  Re  Cope,  2  Rob.  EccL  Kep.  836;  B0 
Mead,  1  Notes  of  Cases,  456;  Simmons  v.  Le(»nard« 
91  Tenn.  183;  Be  White,  2  Notes  of  Cases,  46L,  7  Jur. 
104& 
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ezecation  of  the  instrument  had  been  duly 
perfected  by  a  delivery  of  it  to  the  grantee. 
Vherry  v.  SUtrring,  83  Ala.  458 ;  Simmons  v. 
Simmons,  78  Ala.  865.  And  our  conclusion, 
tlicrefore,  is  that  it  is  shown  by  the  evidence 
in  this  record  that  there  was  an  efficacious 
delivery  of  the  deed  by  theffrantor,  the  sher- 
iff, to  the  grantee,  Alfred  Hoi  ley. 

7.  It  is  stated  in  the  bill  of  exceptions, 
immediately  following  the  copy  of  the  deed, 
that  "the  Jordan  lot,  No.  1,  in  the  above 
deed,  was  interlined  in  different  hand  write 
from  the  body  of  the  deed."  This  ''Jordan 
lot.  No.  1"  is  the  lot  involved  in  this  suit. 
We  need  only  say,  in  this  connection,  that 
this  statement  is  not  borne  out  by  a  reference 
to  the  original  deed,  which  is  before  ub  by 


order  of  the  trial  Judge.  The  lot  in  contro* 
versy,  leaving  out  of  view  the  interlineation* 
is  therein  described  and  conveyed  as  **  lot  No. 
1,  east  of  the  public  square,"  and  it  clearly 
appears  that  this  lot  No.  1,  on  the  east  side 
of  the  public  square,  is  the  Jordan  lot.  This 
would  have  been  a  sufficient  description,  in 
the  particular  under  consideration,  had  noth- 
ing more  been  said ;  but  it  seems  that  tlie 
grantor  did  not  think  so,  and,  for  the  purpose 
of  curing  what  might  be  supposed  to  be  an 
insufficient  description,  he  interlined — the 
interlineation  and  the  body  of  the  deed  being 
clearly  in  the  same  handwriting — the  words, 
''the  lot  known  as  the  'Jordan  lot. '  "  Mani- 
festly, the  interlineation  accorded  "with  all 
the  purposes  and  objects  of  the  deed. "    The 


And  Is  invalid  where  the  witness  whose  name  was 
tfgned  was  not  present.  Re  Leverington,  11  Prob. 
IHv.  80, 66  L.  J.  P.  02;  Pryor  v.  Pryor,  29  L.  J.  P.  114. 

And  is  invalid  where  the  name  was  written  for 
the  witoees  and  he  then  sffmed  his  own  name,  being 
io  fact  attested  by  only  one  witness.  Be  Leroy,  8 
Bradf.  237. 

See  alflo  sub-heads,  ^  Guiding  the  hand  of  sab- 
seriber;**  **Printed  signature,^^  etc. 

&  ^Guidtna  the  hand  of  tiubsoiiber.^ 

Where  the  testator  slgninfr  a  will  is  in  f  uU  posMa- 
•ioii  of  his  faculties,  his  si^rnature  will  not  be  in- 
▼alid  althonsrh  he  was  assisted  or  his  hand  guided 
in  making  the  same.  Tines  v.  Cllngf  ost,  21  Ark.  809; 
Watnon  V.  Pipes,  82  Miss.  486;  Fritz  v.  Turner,  46  N. 
J.  Eq.  516;  Vandruff  v.  Rlnehart,  29  Pa.  282;  Den  v. 
Vandeve,  4  Wash.  G.  G.  8B2. 

And  the  same  rule  was  applied  to  a  deed  where 
Che  grantor  was  assisted  in  signing.  Harris  v. 
Harris,  69  GaL  6201 

So  a  will  is  not  Invalid  where  the  testator  affixes. 
In  the  proper  place,  with  his  own  hand,  ohaxaoters 
which  he  declared  to  be  his  signature  although  he 
^TBB  aided  in  directing  the  movements  of  his  hand 
and  pen  by  another.  Van  Hanswyok  v.  Wlese,  44 
Barb.  484. 

So  a  will  was  not  invalid  where  the  testator  was 
assisted  In  making  his  mark  to  his  signature.  Ooz- 
sens*  Will,  61  Pa.  196;  Wilson  v.  Beddard,  12  Sim. 
S8;  l{eShotwell*8Estate,llPa.Oo.  Ct  Rep.  444,  80 
W.  N.  a  292, 1  Pa.  I>i8t.  Bep.  257, 9  Lena  L.  Rev.  208. 

Where  two  witnesses  to  a  will  swore  that  the  tes- 
tator did  not  publish  it  as  his  will,  but  that  his  hand 
was  guided  by  another,  and  the  testator  made  his 
mark  but  said  nothmg  nor  was  he  capable,  but  it 
was  proven  that  three  days  after-  he  was  sensible 
and  able  to  converse,  the  will  was  sustained  and  the 
court  directed  the  witnesses  to  be  committed  for 
perjury.    Hudson*s  Case,  Skin.  79. 

So  a  witness  to  a  will  may  be  assisted  in  making 
his  signature.  Oampbell  v.  Logan,  2  Bradf.  90; 
Harrison  v.  Elvin,  8  Q.  B.  117;  Re  Frith,  27  L.  J.  P.  6. 

Bot  probate  was  refused  where  the  hand  of  the 
testator  was  guided  in  signing  the  will  and  he  was 
not  able  to  comprehend  fully  what  was  being  done, 
and  the  signature  was  not  his  free  act.  Tucker  v. 
Sandidge,  86  Va.  645;  BoUwagen  v.  BoUwagen,  68  N. 
T.  5ia 

Printed  siffnaUtre  or  bv  stamp. 

In  regard  to  using  a  printed  signature  for  bank 
notes  section  6178  of  National  Bank  Act  authorizes 
the  issue  of  circulating  notes  signed  by  the  written 
or  engraved  signature  of  the  treasurer  and  register 
expressiog  also  the  promise  of  the  association  re- 
ceiving the  same  to  pay  on  demand  attested  by  the 
signatures  of  the  president  or  vice-president  and 


There  seems  to  be  a  scarcity  of  decisions  on  the 
question  of  using  engraved  signatures  on  bank 
bulls,  and  it  is  believed  that  Pennington  v.  Baehr, 


infron  as  to  signature  to  ouupons.  Is  the  only  one  of 
the  kind  on  that  subject.  N.  Y.  Laws  1838,  cbap. 
260, 0  21,  required  bank  notes  to  be  signed  by  the 
president  or  vlco-president  and  cashier. 

11  Oeo.  ly.  and  1  Wm.  IV.,  chap.  28,  was  passed  to 
enable  his  majesty,  wno  was  laboring  under  severe 
indisposition  which  rendered  it  painful  and  mcon- 
venient  for  him  to  sign  with  bis  own  hand  instm- 
ments  which  required  the  royal  sign  manual,  to 
appomt  certain  persons  to  affix  it,  by  means  of  a 
stami».  A  spedal  provision  was  also  made  for  bank 
notes. 

Coupons  of  bonds  issued  by  the  fund  commis- 
sioners having  the  signatures  printed  thereon  were 
held  valid  and  binding.   Pennington  v.  Baehr,  48 

A  printed  signature  adopted  or  used  by  the 
signer  is  as  binding  and  vaUd  as  though  written, 
and  this  applies  to  the  signature  of  a  clerk  to  the 
resolution  of  mtentlon  to  make  a  tax  assessment. 
Williams  v.  McDonald,  68  Gal.  629. 

Or  to  a  signature  required  to  a  summons.  ligare 
v.  Oalifornla  S.  B.  Co.  76  Gal.  610;  Herrick  v.  MorriU, 
87  Minn.  2B0  (overruling  Ames  v.  Sohurmeier,  9 
Minn.  221);  Mutual  L.  Ins.  Co.  v.  Ross,  10  Abb.  Pr. 
260,  noU  (o.verruling  Farmers*  Loan  &  T.  Ca  v. 
Dickson,  9  Abb.  Pr.  6U;  Mezohen  v.  More,  64  Wis. 
214. 

And  Mutual  L.  Ins.  Go.  v.  Boss,  suipra.  Is  sustained 
by  Barnard  v.  Heydrlok,  49  Barb.  62,  82  How.  Pr. 
lOU  on  the  ground  that  2  N.T.  Bev.  Stat,  278,  fi  70. 
providing  a  penalty  for  any  attorney  permitting 
any  person  not  his  partner  or  clerk  to  use  his  name 
Implies  that  his  name  may  be  used  by  a  clerk. 

And  the  same  is  held  in  regard  to  the  name  of  the 
prosecuting  attorney  signed  to  an  Indictment. 
Hamilton  v.  State,  108  Ind.  96, 68  Am.  Bep.  49L 

Or  to  the  name  of  an  attorney  printed  to  a  com- 
plaint.   Hancock  y.  Bowman,  49  OaL  418. 

And  applies  to  a  printed  signature  to  a  contract 
of  warranty  on  the  back  of  a  machine  note.  Grieb 
V.  Cole,  00  Mich.  887. 

And  is  held  to  apply  to  sutler's  checks.  Weston 
V.Myers,  88  ILL  424. 

And  a  stamp  may  be  used  instead  of  a  written 
signature  by  an  objector,  to  a  name  of  a  voter. 
Bennett  v.  Brumfltt,  L.  Bl  8  a  P.  28. 

And  may  be  used  to  sign  testator^s  name  to  a 
wilL  Re  Bmerson,  L.  R.  9  Ir.  448;  Jeokyns  v.  Oais- 
ford,  8  Swab.  &  T.  96, 82  L.  J.  P.  71, 122. 9  Jur.  N.  S. 
811,  680,  8  L.  T.  N.  S.  617, 11  Week.  Bep.  601,  864. 

And  may  be  used  for  signature  of  liquids  tors  of 
a  bank.  Kx  parte  Birmingham  Bk:..  Go.  L.  B.  8  Ch. 
App.  661. 

But  a  lithograph  signature  of  solicitor  is  not  suf- 
ficient under  County  Court  Rules  1889,  requiring  the 
solicitor  to  indorse  on  the  particulars  his  name,  and 
appendix  requiring  signing  the  same.  Beg.  v. 
Cowper,  L.  R.  24  Q.  B.  Div.  538;  France  v.  Dutton 
[1891], 2 Q.  a 208.  LT. 
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fair  presumptioii  is  that  it  was  made  before 
the  acknowled&rment  of  execution,  and  the 
burden  of  repelling  the  presumption  rested 
on  the  plaintiff.  Bharpe  v.  Orme,  61  Ala. 
268. 

8.  The  fact  that  Fletcher  indorsed  the  lev- 
ies under  which  the  sale  was  made  on  the 
executions  for  the  sheriff  is  of  no  conse- 
quence. Even  were  it  essential  to  the  valid- 
ity of  defendant's  deed  that  the  return  should 
have  been  made  by  the  sheriff,  the  facts  here 
show  an  adoption  and  ratification  by  the  lat- 
ter of  the  inaorsement  made  by  Fletcher  so  as 
to  make  it  his  own ;  and  it  was  his  own  in 
the  first  instance,  if  entered  by  Fletcher  by 
his  direction,  and  in  his  presence.  But  the 
return  of  the  levy  is  not  essential  to  the  va- 
lidity of  the  [^erifl*s  deed  to  the  purchaser 
at  execution  sale.  2  Freeman,  Executions, 
g  841 ;  Forrest  v.  Gamp,  16  Ala.  642 ;  Love  v. 
PoweU,  6  Ala.  58;  Dj'iver  y.  £fpence,  1  Ala. 
640. 

9.  It  follows  from  what  we  have  said  that 
if  the  jury  believe  that  Fletcher  signed  the 
sheriff's  name  to  the  deed  we  have  been  dis- 
cussing at  the  instance  and  in  the  presence 
of  the  latter,  as  is  inferable  from  the  evi- 
dence, HoUey  acquired  a  perfect  title  to  the 
land  in  question  on  May  .8,  1875,  when  that 
deed  was  executed.  It  is  not  pretended  that 
there  has  been  any  conveyance  of  this  title 
bj  Holley,  or  his  privies  in  estate,  since  that 
time,  nor  is  it  pretended  that  Watson  has  re- 
ceived a  conveyance  of  this  land  from  any 
source  since  that  time.  The  legal  title  to 
the  lot,  therefore,  was  at  the  time,  and  for 
all  the  purposes  of  the  trial,  in  the  estate  of 
Holley,  and  represented  in  this  action  by  the 


defendant  Lewis,  as  his  administrator,  unless 
Watson,  for  some  period  of  ten  years  after 
May  8,  1875,  and  prior  to  the  institution  of 
this  suit,  had  been  in  the  open,  adverse, 
uninterrupted  possession,  under  a  claim  of 
right;  and  that  is  really,  we  take  it,  the 
main  (question  at  issue  in  the  case.  On  that 
issue  It  would,  we  think,  be  competent  for 
the  defendant  to  show  by  the  records  of  the 
circuit  court,  in  a  former  action  of  ejectment 
between  these  parties,  that  Holley  recovered 
therein  against  Watson,  and  was  put  into 
possession  of  the  land,  under  a  writ  of  assist- 
ance in  Ma^,  1880,  as  going,  not  in  bar  of 
this  action  for  a  former  recovery,  but  to  show 
that,  at  the  time  referred  to,  Holley,  and  not 
Watson,  was  in  possession.  It  would,  in  our 
opinion,  also  be  competent  for  the  defendant 
to  show  any  admissions  or  statements,  mado 
under  oath  or  otherwise,  by  the  plaintiff, 
subsequent  to  1875,  to  the  effect  that  the  land 
was  another *s,  and  not  his,  as  going  to  show 
that  at  the  time  they  were  made  he  was  not 
in  possession  of  the  lot  under  a  claim  of 
ownership,  and  as  also  tending  to  impeach 
his  evidence  in  that  regard  on  another  trial 
of  this  cause,  should  it  then  be  the  same  or 
like  that  on  the  trial  which  we  are  now  re- 
viewing. 

Many  mlines  of  the  trial  court  on  the  ad- 
mission of  evidence,  and  in  respect  of  charsres 
given  and  refused,  are  out  of  harmony  with 
the  foregoing  opinion.  What  we  have  said 
will  sumce  for  tlie  circuit  court's  guidance 
on  another  trial,  without  a  specification  hero 
of  the  particulars  in  which  error  appears  by 
this  record. 
•    Beveraed  and  remanded. 


SOUTH  CAROLINA  SUPREME  COURT. 


Ex  parte  B.  E.  LEONARD,   Executor,  etc., 
of  Emeline  Bo  wen,  Deceased. 

Mary  DIAL  et  al,,  Appis. 


^•••••••bO«   \^«  «  ■ « 


.) 


1.  One  who  wigDm  the  name  of  a  testa* 
trlz  at  her  request  may  be  also  one  of  the  sul^ 
soribiDfT  witnesses  to  the  will. 

8«  Ezpresfl  directions  by  a  testatrix  to 
wign  her  name  to  the  will  are  suflBcIently 
given  by  her  answerinflr^  **Ye8,*'  to  one  who  In- 
qalree  If  he  shall  sign  tbe  will  for  her. 

8«  A  will  is  snlllciently  aigned  in  the 
presence  of  the  testatrix,  altbouffb  her 
name  had  been  prevloiisly  written  thereto  by 
another  person,  where  the  latter,  lo  her  presenoe, 
and  by  her  request,  adds  to  her  name  words 
idiiowlng  that  It  was  written  by  him  at  her  request. 

(November  8, 1808.) 

APPEAL  by  Mary  Dial  et  at,  from  a  Judg- 
ment of  the  Common  Pleas  Circuit  Court 
for  Laurens  County  dismissing  an  appeal  from 
an  order  of  the  I'robate  Court  admitting  to 
probate  an  alleged  will  of  Emeline  Bowen,  de- 
ceased. A  firmed. 
The  facta  sufficiently  appear  in  the  opinion. 

KOTX.~-On  tbe  question  as  to  siffnlngr  an  Instru- 
ment by  proxy  or  by  tbe  hand  of  another,  see  the 
note  to  the  ease  preoedin^. 
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Mr,  W.  H.  Martin,  for  appellants: 

It  was  clearly  error  to  instruct  the  iuiy  that 
the  party  requested  to  sign  the  will  oi  another 
could  adopt  the  signature  of  testatrix  pre- 
viously written  by  him  by  signing  his  name  as 
agent.  Such  a  proposition  is  in  conflict  with 
all  the  rules  and  precedents  of  the  common 
law  and  in  conflict  and  violative  of  the  spirit 
and  intent  of  the  statute. 

Our  court  has  held  in  Jtitate  ▼.  Wfdteddm,  8 
L.  R.  A.  777,  80  8.  C.  586,  that  the  general 
assembly  could  not  ratify  a  void  act  done  by  it. 

It  was  error  to  instruct  tbe  jury  that  8.  8. 
Knight  was  a  competent  witness  to  the  execa- 
tion  of  testatrix's  will. 

Sugden,  Essay  on  Wilis,  p.  88,  referred  ta 
in  Williams  on  Ezecntora,  p.  72. 

A  party  acting  as  agent  or  under  power  of 
attorney  certainly  cannot  witness  his  own  acta, 
and  the  rule  ought  to  apply  more  rigidly  la 
case  one  acts  under  mere  verbal  instruction. 

The  language  of  the  statute  is  imperative  in 
the  presence  of  the  testatrix,  and  the  witnesses 
too.  The  express  direction  to  sign  for  testatrix 
is  a  substantive  part  of  the  execution  of  the 
will  {Qreenough  v.  Oreenough,  11  Pa.  4S9,  cited 
in  footnote  to  Wms.  Exrs.  p.  56).  This  beings 
the  case  no  one  can  sign  for  testatrix  until  ex- 
pressly directed,  and  if  they  attempt  to  do  so 
before  this  express  direction  is  given  the  act  is 
a  nullity. 
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Jffstn.  Haskell  &  Dial  also  for  appd- 

la*  u. 

.i^r.  H.  J.  Haynsworth,  for  respondent: 
Ss press  means  ''directly  stated,  not  implied 

or  left  to  ioference." 

7  Am.  &  Ene.  Eocyclop.  Law,  588. 

An  express  direction  is  one  stated,  not  Im- 

flied  from  silence  or  the  conduct  of  a  party, 
t  is  not  necessary  that  all  the  words  should  be 
spoken  by  him  who  gives  the  direction. 

An  express  contract  is  one  expressed  in 
words. 

8  Am.  &  Eng.  Encrclop.  Law,  842. 

This  may  consist  of  proposal  and  acceptance. 

Id.  841.    * 

In  Coffin  ▼.  Coffin,  23  N.Y.  16,  the  court  said: 
"The  statute  requires  that  the  testator,  when 
he  subscribes  a  will,  or  acknowledges  its  exe- 
cution to  the  witnesses,  shall  declare  the  in- 
strument to  be  his  last  will  and  testament 
But  this  declaration  need  not  be  in  any  partic- 
nlar  form.  .  .  .  There  can  be  no  doubt  that 
such  a  declaration  can  be  made  in  answer  to  a 
question,  or  even  by  a  sign." 

See  also  Fteky,  Vary,  27  N.  Y.  84.  84  Am. 
Dec.  220;  Stevens  y.  Van  Clew,  4  Wash.  0.  C. 
262;  Johnsons.  Clarkson,  8  Rich.  Ea.  814. 

The  law  requires  that  all  wills  shall  be  signed 
hy  the  testator  or  by  some  other  person  in  his 
presence  and  by  his  express  directions. 

Gen.  Stat.  §  1854. 

"Si^n"  (2  Kapalje  &  Lawrence,  Law  Diet., 
p.  1192):  "In  the  primary  sense  of  the  word, 
s  person  signs  a  document  when  he  writes  or 
marks  something  on  it  in  token  of  his  intention 
to  be  bound  by  its  con  ten  t&  .  .  .  Any  mark 
Is  sufficient  if  it  shows  an, intention  to  be 
bound  by  the  document." 

A  signing,  then,  is  the  writing  or  marking 
something  on  a  document  with  the  intention 
to  be  hound  by  it.  Any  mark  made  with  this 
purpose  will  be  a  sufScfent  signing. 

AdamBY.  Chaplin,  1  Hill,  Eq.  265;  Ray  ▼. 
HUh  B  Strobh.  L.  808,  804,  49  Am.  Dec.  647; 
Brown  ▼.  Butchers  d  D.  Bank,  6  Hill,  448. 

The  name  itself  is  Taluable'as  a  signature 
only  so  far  as  it  more  certainly  CTidences  the 
tnteutlon  to  be  bound. 

1  Jarman,  Wills,  78;  1  Wms.  Bxrs.  77; 
Scbouler,  Wills,  g§  808,  804,  810;  Adams  ▼. 
C^plin,  and  Bay  y.  HiU,  supra:  Brown,  Stat. 
Fr.  §  857. 

The  signature  must  haye  been  placed  theite 
-with  the  design  of  finally  authenticating  the 
iDstrament,  no  further  signature  on  the  mark- 
er's part  being  contemplated. 

Scbonler.  Wills,  §  818;  1  Jarman,  Wills.  80. 

The  testator  or  an  attestin^witness  may  sign 
his  initials  or  a  mark,  etc.  Tet  if  the  intended 
signature  is. incomplete,  as  if  after  writing  his 
Christian  name  he  finds  himself  unable  to  fin- 
ish, this  will  not  be  a  good  signature. 

Schooler.  Wills,  g  888. 

Schouler  on  Wills,  g  818:  "A  name  orig- 
j  inally  written  without  such  final  design  (f.  e., 
thatitshall  stand  as  a  signature)  may  .  .  .have 
that  final  effect  afterwards,  by  the  testator's 
subsequent  adoption  of  the  signature  as  his 
final  one." 

1  Jarman,  Wills,  80;  Cleveland  y.  SpUman, 
25  lod.  97. 

Tucker  v.  Oxner,  12  Rich.  L.  148,  says: 
''Witnesses  are  required  to  attest  the  signing, 
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and  the  words  of  the  act  plainly  imply  thai 
they  shall  attest  the  factum  of  signing.  But  a 
more  liberal  construction  has  been  adopted, 
and  it  is  now  well  settled  that  the  acknowl- 
edgment  of  the  testator  that  it  is  his  hand- 
wnting,  his  will,  etc.,  is  a  sufScient  altcstatioi^ 
of  the  act  of  signing." 

See  also  Little  y.  WJitte,  29  8.  C.  178;  1  Jar- 
man, Wills.  204;  Schouler,  Wills,  §  307;  R& 
Goods  of  Clark,  2  Curt.  Eccl.  Rep.  82«;  Jen- 
kins y.  Gaisford,  8  Swab.  &  T.  98. 

The  party  who  signs  for  the  testator  may 
sign  bis  own  name  first  and  that  of  the  testator 
after 

1  Jarman,  Wills,  78,  noU  t,  79;  1  Wms. 
Exrs.  88,  note  p. 

The  one  who  signs  the  will  for  testator  may" 
be  a  subscribing  witness.  The  afOrmative  is 
the  universal  holding. 

1  Jarman,  Wills,  204;  Be  Stetem^  WiU,  17 
N.  Y.  S.  R  785;  Am.  Dig.  1889  (Wills)  §  143. 

McGowaa,  J.,  delivered  the  opinion  of 
the  court : 

On  August  16,  1890,  Emeline  Bowcn, 
widow,  departed  this  life.  On  Septen\ber 
6th  thereafter  a  paper  writing,  purporting  to* 
be  her  last  will  and  testament,  was  filed  in 
the  office  of  the  probate  judge  of  Liiurena 
county,  who  admitted  the  same  to  probate  ii> 
common  form,  and  on  October  20,  1891,  Al- 
bert Dial  and  others,  the  heirs  and  distribu- 
tees of  deceased,  if  she  died  intestate,  filed 
their  petition  that  Benjamin  £.  Leonard,  the 
party  producing  said  paper,  be  required  to 
prove  the  same  in  due  form  of  law  on  or  be- 
fore Noyember  15th  thereafter.  On  Novem- 
ber 11,  1891,  said  Leonard  filed  his  petition 
accordingly,  and  on  June  23,  1892,  the  matter 
came  on  for  a  hearing  in  the  probate  court, 
and,  after  hearing  the  testimony  of  the  sub- 
scribing witnesses  and  others,  both  for  and 
against  the  said  will,  the  probate  judge  filed 
his  decree  admitting  the  same  to  probate  in 
due  form  of  law,  whereupon  Albert  Dial, 
Elizabeth  Teague,  and  others  appealed  to 
the  court  of  common  pleas  of  the  said  county. 
At  the  February  term  of  the  court  thereafter 
tbe  proceedings  on  appeal  came  on  for  a  hear- 
ing before  his  honor  Judge  Norton,  who  sub- 
mitted two  questions  to  the  jury :  (1)  Wa» 
the  paper  duly  executed  as  a  will?  (2)  Was 
Mrs.  Emeline  Bowen,  at  the  time  of  execut- 
ing the  will,  competent  to  make  a  will  ?  On 
these  issues  of  will  or  no  will  there  wa» 
much  testimony,  coyer ing  nearly  100  pages 
of  printed  matter,  reported  by  the  stenogra- 
pher, as  it  fell  from  the  witnesses,  and  of 
course  it  cannot  be  restated  here ;  but,  in  or- 
der to  make  the  points  intelligible,  it  wiU 
be  necessary  to  make  a  short  and  condensed 
statement  of  facts  as  deyeloped.  It  appeared 
that  Mrs.  Bowen,  the  testatrix,  was  yery  sick 
with  what  was  called  "typhoid  fever,"  and 
that  about  noon  of  August  16,  1890,  she  asked 
her  attending  physician.  Dr.  S.  S.  Knight, 
to  prepare  her  will  for  her,  and  gaye  liin> 
minute  instructions  as  to  bow  she  wished  it 
drawn,  of  which  the  doctor  took  rou^h  notes. 
Among  other  things,  she  asked  him  if  it 
would  not  do  for  him  to  sign  her  will  for 
her,  as  she  was  so^  neryous,  to  which  he  re- 
plied that  he  thought  so.    Later  the  doctor 
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drafted  th«  will,  and,  as  he  testifies,  he  first 

{prepared  it  to  be  signed  bj  ''a  mark,"  by 
eaving  a  blank  space,  and  writing  "her 
mark"  above  and  below  respectively.  It  is 
not  very  clear  whether  he  then  wrote  the  name 
of  "Emeline  Bo  wen"  in  preparing  for  the 
mark,  but  we  think  it  probable  that  he  did. 
After  having  done  this,  the  doctor  says  he 
concluded  that  it  would  be  best  not  to'  sign 
with  **a  mark,"  and  so  erased  the  words  **her 
mark."  About  twilight  he  procured  two 
other  witne&ses,  and  went  to  Mrs.  Bowen*s 
room,  which  was  lighted  by  a  lamp.  He  then 
produced  the  paper,  and  told  Mrs.  Bo  wen 
that  it  was  her  will,  and  was  ready  to  be 
executed.  He  recalled  to  her  attention  what 
she  had  said  about  signing  the  will,  by  ask- 
ing her,  "Shall  I  sign  the  will  for  you?"  to 
which  she  answered  "Yes,"  and  lie  signed 
the  will  for  her.  It  is  not  quite  clear  whether 
he  did  this  by  writing  then  all  the  words 
"Emeline  Bowen.  By  S.  S.  Knipht,  by 
request,"  or  whether,  the  name  "Kmeline 
Bowen"  having  been  previous! v  written  in 
preparing  the  will  for  "a  mark,"  and  not 
navin^  been  erased,  the  signing  was  merely 
by  writing  under  the  name  "Emeline  Bowen" 
the  other  words,  "By  8.  S.  Ejiight,  by  re- 
quest." Then  each  of  the  witnesses  in  turn 
signed  the  paper,  including  Dr.  Knight,  who 
signed  the  paper  for  the  deceased.  All  this 
was  done  in  the  presence  of  the  testatrix,  who 
was  lying  in  bed,  with  her  face  towards  the 
little  table  in  the  room,  on  which  the  paper 
rested,  in  full  view  of  all  who  chose  to  use 
their  senses.  Mrs.  Bowen  died  on  the  next 
day  night,  within  thirty  hours  after  the  sign- 
ing of  the  paper.  After  a  full  and  careful 
charge,  the  jury  found  both  issues  of  fact 
referred  to  them  in  the  affirmative, — that 
Mrs.  Bowen  was  competent  to  make  a  will, 
and  that  the  will  was  executed  according  to 
law.  The  contestants  did  not  except  to^the 
finding  on  the  second  issue,  tiiat  Mrs.  Bowen 
was  competent  to  make  a  will,  and  therefore 
that  issue  goes  out  of  the  contest ;  but  they 
did  except  to  the  findinsr  on  the  first  issue, 
as  to  the  manner  of  the  alleged  execution  of 
the  paper  propounded  as  a  will,  and  moved 
for  a  new  mal,  which  was  refused ;  and  then 
the  whole  issues  involved  came  on  to  be  heard 
by  the  presiding  Judge,  who,  after  argument, 
held  and  decreed  as  follows:  "The  parties 
seeking  to  set  aside  the  probate  of  the  will 
raise  and  urge  the  following  propositions 
before  me  now :  'First.  That  the  witness  8. 
8.  Knight  is  not  a  competent  witness,  as  he 
signed  the  name  of  the  testatrix  to  the  paper 
propounded  as  a  will.  Second.  That  the 
will  was  not  signed  by  8.  8.  Knight  in  the 
presence  of  testatrix.  Third.  That  the  will 
was  not  signed  by  her  express  direction. 
Fourth.  The  signature  of  testatrix  not  hav- 
ing been  made  m  her  presence,  was  the  sign- 
ing of  8.  8.  Knight's  signature  under  hers 
a  sufficient  ratification  of  any  previous  in- 
structions to  sign  for  her?'  I  am  of  opinion 
that  the  three  first  propositions  are  not  well 
taken,  and  are  overruled.  As  to  the  fourth 
and  last  proposition  I  am  in  doubt,  rather 
inclining  to  sustain  the  position ;  but,  as  the 
effect  would  be  to  grant  a  new  trial.  I  prefer 
that  the  supreme  court  pass  upon  this  ques- 
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tion,  as  in  that  event  the  case  would  be  ended 
one  way  or  the  other,  and  therefore  the  mo- 
tion to  set  aside  the  probate  of  the  will  is  re- 
fused, and  the  appeal  dismissed.  * 

From  this  judgment  the  contestants  appeal 
to  this  court  uponnumerous  exceptions,  four- 
teen in  number,  which  are  all  printed  in  the 
brief;  but,  following  the  good  example  of 
the  appellants'  attorney,  we  think  that  they 
all  may  be  considered  under  four  general 
propositions,  urged  in  the  argument  below 
to  set  aside  the  verdict  of  the  jury  and  re- 
fuse probate  of  the  will,  which  have  alreadj 
been  stated  in  the  judgment  of  the  court. 
The  power  to  direct  during  life  how  one's 
property  shall  go  after  death  is  certainly  a 
great  privilege.  As  was  said  by  the  court 
in  J^eans  v.  Means,  5  Strobh.  L.  190:  "The 
right  to  make  a  will  is  especially  valuable 
to  the  old  and  infirm.  Their  thoughts  dwell 
most  upon  posthumous  arrangements,  and  in 
this  right  they  have  the  means,  not  only  of 
gratifying  their  feelings,  but  of  securing 
substantial  advantages  while  thev  live,"  etc 
In  order  to  protect  this  valued  right  against 
fraud  and  imposition,  the  law  has  prescribed 
for  the  execution  of  wills  peculiar  formali- 
ties, which  must  be  observed.  Section  1854 
of  the  General  Statutes  declares  that  "all 
wills  and  testaments  of  real  and  personal 
property  shall  be  in  writing,  and  signed  by 
the  party  so  devising  the  same,  or  bv  some 
other  person  in  his  presence,  and  by  his  ex- 
press directions,  and  shall  be  attested  and 
subscribed,  in  the  presence  of  the  said  de- 
visor, and  of  each  other,  by  three  or  more 
credible  witnesses,  or  else  they  shall  be  ut- 
terly void  and  of  no  effect."  The  words  of 
this  law  which  are  in  point  here  are  identical 
with  those  in  the  old  English  statute  of 
frauds,  and  have  often  received  construction 
which  may  throw  light  on  the  inquiry  here. 
Mrs.  Bowen,  the  testatrix,  did  not  sign  the 
paper  propounded  as  her  will,  but  the  law 
allowed  her  to  execute  a  will,  "signed  by 
another  person  in  her  presence,  and  by  her 
express  directions,  attested  and  signed  by 
three  or  more  subscribing  witnesses  in  the 
presence  of  the  devisor  and  of  each  other," 
etc. 

1.  The  first  objection  to  the  execution  is 
that,  "as  Knight  signed  the  name  of  the  tes- 
tatrix to  the  paper  propounded  as  her  will, 
he  was  not  a  competent  witness  to  attest  her 
will  as  one  of  the  subscribing  witnesses  re- 
quired by  law."  At  first  some  of  us  thought 
it  rather  an  anomalous  proceeding  for  a 'wit- 
ness to  attest  a  signing  by  himself,  but  Mr. 
Jarman  explains  that  such  a  witness  does 
not  attest  the  signing  merely,  but  also  the 
directions  given  to  sign:  but,  at  all  events, 
the  authorities  concur  l^at,  under  the  cir- 
cumstances stated,  the  signer  of  the  will  is 
competent  as  one  of  the  three  subscribing 
witnesses  required  by  law.  See  1  Jarman, 
Wills,  204;  Schouler.  Wills,  338:  Redf. 
Wills,  209.  Mr.  Red  field  says:  "Both  the 
earlier  and  present  English  statute,  and  most 
of  those  in  force  in  this  country,  allow  the 
testator's  signature  to  be  made  by  some  other 
person,  if  made  in  the  presence  of  the  tes- 
tator, and  by  his  express  direction.  Under 
this  clause  of  the  statute,  It  has  been  held 
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iliat  this  act  may  be  done  by  one  of  tbe  wit- 
nesses. Indeed,  it  is  the  law  in  some  of  tlie 
states  that  one  who  has  siirned  for  the  tes- 
tator, at  his  request,  must  write  his  name  as 
witness  to  the  will."  We  think  there  was 
no  error  here. 

2.  The  second  proposition  Is  that  Mrs. 
Bowen  did  not  give  Doctor  Knight  *' express 
directions"  to  sign  her  will  for  her.  The 
jad^  charged  tfiat  it  was  a  question  of 
fact,  to  be  decided  by  the  jury ;  saying  that 
the  "  plaintiffs'  attorney  contended  that  Mrs. 
Bowen  need  not  have  said  in  articulate  words, 
'Doctor  Knight,  you  must  sign  that  paper 
for  me;'  and  that  is  the  right  contention. 
It  is  sufficient  if  the  whole  conversations 
that  occurred  between  the  testatrix  and  Dr. 
Knight  amounted  to  an  express  declaration, 
it  should  be  construed  into  'an  express  direc- 
tion* to  sign  the  paper."  As  we  understand 
it,  a  simple  question  and  answer  may  amount 
to  a  declaration.  We  cannot  suppose  that 
the  word  ^express"  was  intended  to  be  lim- 
ited necessarily  to  an  expression  in  words. 
We  take  it  that  one  perfectly  dumb,  and  un- 
able to  speak  a  word,  may  in  some  way  in- 
dicate his  desire,  so  as  to  come  within  the 
pronsion  of  the  law,  as  to  giving  direction ; 
as  some  one  has  tersely  put  it,  ^a  direction 
in  fact,  but  not  in  words."  But,  taking  both 
conversations  of  the  parties  together, — that 
of  the  afternoon,  when  Dr.  Knight  was  re- 
quested to  write  tbe  will,  and  that  at  night, 
^hen  they  were  about  to  execute  it, — we 
think  that  the  judge  committed  no  error  on 
this  point.  There  is  no  evidence  that  Dr. 
Knight  was  a  volunteer  in  the  matter. 

3.  The  next  proposition  is  that  "  the  will 
was  not  signed  in  the  presence  of  Mrs.  Bow- 
en, the  testatrix,  and  the  signing  of  S.  S. 
Knight's  name  under  hers  was  not  a  sufficient 
ratification  of  any  previous  instructions  to 
sign  for  her. "  The  judge  charged :  **  If  you 
find  that  S.  S.  Knight  did  not  write  or  sign 
Mrs.  Bowen's  name  to  tbe  paper  propounded 
ss  her  will  in  her  presence,  then  it  was  not 
duly  executed,  under  the  law,  unless  he  then 
and  there  adopted  it  by  signing  his  name  as 
a^ent  in  the  presence  of  the  other  witnesses. " 
Under  the  charge  the  jury  must  have  found 
that  Knight  wrote  the  words  '*By  S.  S. 
Knight,  by  request,"  under  the  name  of 
*EineHne  Bowen, "  already  in  the  will,  there- 
by adopting  the  name  previously  written  by 
himself,  and  that  this  was  done  at  the  time 
the  will  was  executed,  in  the  presence  of  the 
testatrix  and  the  witnesses.  Assuming,  then, 
that  the  name  of  the  testatrix  was  written  on 
the  will  in  the  afternoon »  and  not  rewritten 
at  the  time  of  execution,  it  is  very  clear  that 
her  written  name,  no  matter  when  or  where 
niade,  was  not  an  accomplished  act,  but  only 
preparatory  to  something  else,  to  five  it  vf- 
Ulity.  At  first  the  append! nsr  of  ^Hier  mark" 
hy  Mrs.  Bowen  was  intended,  which  would 
^itaiDly  have  adopted  it,  no  matter  when 
written,  but  afterwards  changed  to  '^  another 
person  si  irn ing  for  har  by  request.  *  Standing 


alone,  it  was  a  perfect  nullity,  and  might 
have  been  stricken  out,  as  a  word  incorrectly 
used.  As  it  seems  to  us,  it  is  not  a  question 
of  ratification  by  Mrs.  Bowen,  for  she  did 
not  know  that  in  preparing  her  will  her  name 
had  been  written  in  it,  but  rather  a  question 
of  adoption  by  Knight,  as  a  part  of  his  sign- 
ing by  request.  Neither  the  law  nor  the 
testatrix  directed  Knight  how  he  was  to  sign, 
and  we  cannot  see  why  he  might  not  adopt 
her  name,  previously  written  by  himself,  as 
he  could  then  have  run  his  pen  through  the 
name,  and  have  rewritten  it  then  and  there. 
But  if  in  this  we  are  in  error,  if,  from  the 
nature  of  the  subject.  Knight  could  not  adopt 
the  name  of  Mrs.  Bowen,  standing  on  the 
draft  of  the  will,  so  as  to  be  a  com|)liance 
with  the  law,  which  requires  that  the  signing 
by  **  another  person"  must  be  in  the  presence 
of  the  testator,  etc.,  was  it  indispensable  to 
the  execution  that  the  **  other  person"  deputed 
to  sign  for  Mrs.  Bowen  should,  in  doing  so, 
set  out  her  name?  It  will  be  observed  that 
the  law  does  not  so  require,  and,  as  it  seems, 
the  signing  by  **  another  person"  is  not  con- 
fined only  to  the  name  of  the  testatrix.  All 
the  authorities  agree  that  a  will  may  be  ex- 
ecuted without  the  name  of  tbe  devisor  ap- 
pearing on  its  face.  It  has  often  been  decided 
that  a  mark,  without  the  name  itself,  is  suffi- 
cient, and,  of  course,  the  initials  of  testator's 
name  would  also  suffice  (see  Hay  v.  Hill,  8 
Strobh.  L.  803,  49  Am.  Dec.  647,  and  AdarM 
V.  Chaplin,  1  Hill,  £q.  265)  ;  and  tbe  will 
may  be  signed  by  another  person  for  the  tes- 
tator. ''That  'other  person,'  as  it  seems, 
mav  be  one  of  the  witnesses,  and  it  is  imma- 
terial that  he  signed  his  own  name,  instead 
of  the  name  of  the  testator;  and,  when  the 
testator  directed  a  person  to  sign  the  will  for 
him,  which  that  person  did  by  writing  at  the 
foot  'This  will  was  read  and  approved  by 
C.  P.  B.,  by  C.  C,  in  the  presence  of*  etc., 
and  then  followed  the  signature  of  the  wit- 
nesses, the  will  was  held  good,"  etc.  The 
following  form  of  subscription  is  sufficient: 
"B.  N.,  for  R.  D.,  at  her  request."  **8o, 
also,  where  the  testator's  name  was  sub- 
scribed, at  his  request,  by  one  of  the  sub- 
scribing witnesses."  See  1  Jarman,  Wills, 
p.  79,  and  Redf.  Wills,  205,  and  numerous 
cases  in  the  notes;  and  also  1  Wms.  Exrs., 
p.  88.  But,  be  this  as  it  may,  we  cannot 
say  it  was  error  to  hold  that,  under  the  au- 
thority given  him  by  tbe  testatrix  to  sign  for 
her,  S.  8.  Knight  sufficiently  signed  for  her 
on  Sunday  night,  at  the  time  the  will  was 
executed,  in  the  presence  of  the  testatrix  and 
of  the  subscribing  witnesses. 

The  judgment  of  this  court  is  that  thejufff/- 
ment  if  the  Circuit  Court  be  affirmed,  and  the 
case  be  remanded  to  tbe  probate  court  of 
Laurens  county,  for  such  further  proceedings 
as  may  be  deemed  proper  and  necessary  to 
carry  out  the  conclusions  herein  announced. 

MelTer*  Ch,  </•»  and  Pope»  •/.,  ooncui» 
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'!•  A  passen^rer  i^Jiired  in  m  collision  of 
ears  on  the  railroad  is  entitled  to  the  benefit  of 
a  presumpUoQ  of  neKliirenoe  on  the  part  of  the 
carrier. 

S.  A  railroad  company  is  not  liable  for 
an  injury  to  a  passenger  caused  by  the 
erroasly  criminal  act  of  a  strangrer  in  letting  off 
the  brakes  on  loaded  cars  standinff  on  a  switch 
and  olosinfT  the  switch,  which  had  been  left  open 
to  derail  the  cars  if  they  got  loose,  on  account  of 
which  the  cars  run  down  grrade  and  out  on  the 
main  track  oausinfir  a  collision,  where  there  was 
no  negligence  in  falling  to  dlsooyer  the  mischief 
or  prevent  Its  eifect. 

8«  It  is  not  error  for  the  Judge  to  ex^ 
press  an  opinion  on  the  question  whether  a 
railway  company  had  been  guilty  of  negligence 
tn  respect  to  loaded  oars  left  on  a  switch,  which 
was  left  open  so  as  to  derail  them  if  they  got 
loose,  where  the  circumstances  call  for  words  of 
caution  from  him,  because  of  a  collision  due  to 
the  criminal  act  of  a  stranger,  and  the  jury  are 
told  that  it  is  for  them  to  decide  the  whole 
matter. 

(SeeiTtftt,  C!h.  J.,  diraentt.) 

(October  8, 188a> 


APPEAL  by  plaintiff  from  a  jn6gmeo%  off 
the  Court  of  Common  Pleas  No.  4,  for 
Philadelphia  County  in  favor  of  defendant  ii^ 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  received  by  plaintiff  while  m 
passenger  on  defendant's  road,  and  allei^ed  to- 
Lave  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  John  R.  Adams  and  Samuel  B» 
Haey«  for  appellant: 

As  to  railway  companies,  they  contract  to> 
carry  passen^rs  safely,  and  the  slightest  de- 
gree of  neglect  against  which  human  foresight 
and  prudence  may  guard,  and  by  which  hurt 
or  loss  is  occasioned,  will  render  them  liable- 
to  answer  in  damages. 

Laing  y.  Colder,  8  Pa.  482, 49  Am.  Dec.  533;. 
Sullivan  V.  PhOadelphia  db  R.  R,  Co.  30  Pa^ 
284,  72  Am.  Dec.  698;  Philadelphia  d  R.  R^ 
Co.  y.  Anderson,  94  Pa.  858,  89  Am.  Rep.  787;. 
Pennsylvania  R.  Co.  y.  MacKinney,  2  L.  R. 
A.  820,  124  Pa.  471;  New  Tork,  L.  S.  db  W^ 
R.  Co.  y.  Dougherty,  11  W,  N.  C.  487;  Smith 
V.  New  Ywk,  8.  db  If.  R.  Co.  46  N.  J.  L.  7.  1& 
Am.  &  Eng.  R.  R.  Cas.  899;  Nic/ioUon  y.  Eri^ 
R.  Co.  41  N.  Y.  525. 

The  defendants  had  notice  that  this  locality 
was  infested  by  boys,  because  it  was  in  the 
neighborhood  of  miners'  houses. 

Extraordinary  care   with   reference  to  the- 


NOTB.— iiiabtiity  of  railroad  tor  aeddenta  caused  by 
wrongful  act  of  stranger. 

A  railroad  company  Is  not  liable  to  passengers 
for  accidents  caoiBed  by  torts  of  third  persons 
tamperinur  with  the  rails  or  switches,  where  the 
company  has  exercised  due  care  in  operattngr  the 
road.  Keeley  v.  Erie  R.  CJo.  47  How.  Pr.  a56;  Worth 
▼.  Chicago.  M.  &  St.  P.  B.  Go.  61  Fed.  Kep.  171; 
Latch  V.  Rumner  B.  Co.  8  Hurlst-.  &  N.  960. 27  L.  J. 
Bxoh.  165;  Deyo  v.  New  York  Gent.  E.  Go.  8i  N. 
T.  ». 

The  same  doctrine  is  announced  in  Ourtis  v. 
Rochester  ft  S.  R.  Co.,  18  N.  Y.  68i,  75  Am.  Deo.  258, 
but  in  that  case  the  plamtHTs  verdict  was  sus- 
tained because  the  evidence  tended  to  show  that 
the  cause  of  the  injury  was  neffligence  in  condition 
of  the  track. 

Kor  Is  it  liable  to  injured  employ^  for  accidents 
from  the  same  cause.  Miller  v.  Southern  Paa  B. 
Oo.  20  Or.  285;  East  Tennessee,  V.  &  O.  R.  Go.  y. 
Kane,  poplt  815. 

In  Deyo  v.  New  York  Gent.  B.  Oo.«  supra,  evi- 
dence of  threats  affalnst  the  company  was  admitted 
to  show  warning  and  necessity  of  care  to  be  taken 
by  the  company.  In  Worth  y.  Ghica«ro,  K.  &  St.  P. 
B.  Go.,  supra,  evldelice  of  other  obstructions  and 
threats  a^lnst  the  company  was  allowed  on  behalf 
of  the  defendant  to  show  a  motive  of  wrongdoer; 
but  in  MUler  v.  Southern  Pac.  R.  GOm  supra,  the 
court  refused  to  admit  the  confession  of  a  criminal 
convicted  of  derailing  the  train,  as  evidence  to  re- 
lieve the  company  of  responsibility  as  he  was  not 
a  party;  and  in  East  Tennessee,  V.  ft  O.  R.  Go.  v. 
Kane,  supm,  the  fact  that  tbe  company  had  not 
recovered  its  switch  key  from  a  discharged  em- 
ploy6  was  not  neffligence  per  80. 

And  the  company  Is  not  liable  to  a  passenger  In- 
jured by  the  explosion  of  a  log  signal  placed  on 
the  track  by  some  party  unknown.  Jones  v«  Grand 
Trunk  B.  Go.  46  U.  G.  Q.  B.  198. 

So  where  a  passenger  is  injured  by  a  missile, 
which  Is  not  thrown  by  some  one  connected  with 

^  L.  R.  A. 


the  operation  of  the  road,  the  company  is  no« 
liable.  Pennsylvania  R.  Go.  v.  MacKinney,  2  L.  B» 
A.  820, 1)64  Pa.  462;  Thomas  v.  Philadelphia  ft  R.  B. 
Go.  15  L.  R.  A.  416, 148  Pa.  180. 

And  a  railroad  company  is  not  required  to  have- 
its  car  windows  covered  with  wire  screens  to  keei^ 
out  missiles  thrown  by  trespassers.  Mlaslmer  v. 
PhUadelphia  ft  R.  R.  Go.  17  Phila.  172, 42  Phiia.  Lev. 
Int.  405. 

And  is  not  liable  if  an  engine  placed  on  a  side- 
track  with  its  fires  tmnked  was  started  by  some  un- 
known wrongdoer,  causing  a  collision,  but  woulA 
be  liable  if  It  started  itself.  Mars  v.  Delaware  ft  H» 
Ganal  Go.  54  Hun,  625. 

And  Is  not  liable  where  a  female  passenger  en^ 
tered  a  car  standing  on  a  gravity  track,  knowlnsr 
the  proper  time  had  not  yet  arrived  when  a  brake- 
man  would  take  charge  of  the  car,  and  a  small  boj- 
unloosed  the  brakes  and  she  was  Injured  Jumping 
from  the  car.  Western  Maryland  B.  Go.  v.  Herold«. 
14L.B.A.75.74Md.610L 

A  mining  company  Is  not  liable  where  snob  corn, 
pany  ran  its  oars  down  a  siding  on  to  a  tn 
against  cars  from  which  the  brakes  had  been  . 
moved  by  a  wrongdoer,  causing  them  to  lun 
against  a  car  in  which  plalntUf  was  working  injur- 
ing him,  although  the  brakes  had  been  removeca 
on  prior  occasions.  Ebrlght  ▼.  Mineral  B.  ft  Mliu 
Go.  (Pa.)  Oct  1, 1888. 

Bo  a  railroad  company  is  not  responsible  to  a» 
injured  passenger  for  leaving  an  unlocked  hand- 
car near  the  track  which  some  one  placed  on  tta» 
track  causing  a  collision,  unless  the  company  wa» 
bound  to  apprehend  that  it  would  be  placed  on  ti»» 
track  and  would  cause  injury.  Harris  v,  Vvktm 
Pac.  B.  Go.  18 1^.  Bep.  601, 4  McGrary,  454. 

In  this  note  Injuries  to  trespaasen  as  in  the  turn- 
table cases,  have  been  omitted.  As  to  liablUty  for 
injuries  to  children  trespasBlog  on  turntable,  8e» 
note  to  Fort  Worth  ft  D.  G.  B.  Go.  v.  Bobertsoo 
(Tex.)  14  L.  B.  A.  78]«  sX»  T. 


See  also  22  L.  R.  A.  315;  27  L.  R.  A.  279;  41  L.  R.  A.  836. 
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switch  certainly  included  more  than  merely 
leaTiDjr  it  open.  Had  the  track  been  perfectly 
level  Uie  switch  ought  to  have  been  opened, 
to  protect  the  main  line  from  the  danger  of 
cars  left  there  being  pushed  or  bumped  upon 
it  by  engines  or  moving  cars  in  the  rear.  Ex- 
traordinary care  with  reference  to  the  switch 
could  not  stop  short  of  a  lock. 

There  can  be  no  cause  connected  with  the 
management  of  defendant's  cars,  rails,  brakes, 
or  switches  so  remote  that  the  law  requiring 
extraordinary  care  does  not  apply. 

The  charge  was  partial  and  controlling  on 
the  minds  of  the  Jury. 

Bekhenhach  ▼.  mddach,  197  Pa.  565;  Ptnn- 
mltania  Canal  Co,  v.  HarrU,  101  Pa.  80; 
Burk$  ▼.  Maxwdl,  81  Pa.  189;  EenHne  v.  Le- 
high VaUey  B,  Co.  151  Pa.  244. 

Mr,  George  Tucker  Biapluuiit  for  ap- 
pellee: 

The  mere  happening  of  an  Injurious  acci- 
dent, if  it  arises  from  something  connected 
with  the  means  of  transportation,  or  from 
something  over  which  the  railroad  company 
has  control,  makes  oat  a  prima  facie  case,  but 
not  otherwise. 

ThomM  V.  Philadelphia  A  B.  R,  Co,  80  W. 
N.  C.  9;  Ftnnsylvania  M,  Co.  v.  MaeKinney, 
2  L.  R  A.  890,  124  Pa.  463. 

A  railroad  company  is  not  bound  to  antici- 
pate and  take  precautions  against  trespasses  by 
third  paitiea. 

llrid. 

The  presumption  of  law  is  that  crime  will 
not  be  committed,  and  that  persons  wiU  act 
with  ordinary  prudence. 

Dania  v.  Metropolitan  B,  Co.  L.  R.  5  Eng. 
A  It,  App.  61. 

In  Lateh  v.  Bumner  B.  Co,,Z  Hurlst.  A  N. 
930,  it  was  held  that  although  the  derailment 
of  a  train  was  prima  facie  evidence  of  negli- 
^Dce,  yet  it  was  entirely  rebutted  by  proof 
that  the  derailment  was  caused  by  the  act  of 
a  stranger. 

In  ^Mght  v.  MineralB,  d  Min.  Co,,  8  Pa. 
Supreme  Court  Digest,  281,  the  defendant, 
a  railroad  company,  was  held  not  liable  for  a 
collision  which  took  place  In  consequence  of 
the  brakes  of  the  earshavhig  been  removed  by 
a  trespasser. 

See  also  Worth  t.  Chieoffo,  M,  A  SL  P.  B. 
Co.  51  Fed.  Bep.  171. 

There  was  an  efficient  intervening  agency 
between  the  acts  alleged  as  negligence  uix>n 
tiie  part  of  the  defendant  and  the  happening  of 
the  accident,  and  under  the  decisions  of  this 
court  it  is  submitted  thai  this  reduces  any  al- 
leged Diligence  on  the  part  of  the  defendant 
from  a  proximate  to  a  remote  cause,  and  re- 
lieves it  from  liability  therefor. 

Sehaefer  v.  Jaekeon  Twp.  18  L.  R.  A«  100, 
150  Fa.  151;  fferr  v.  LOanon,  80  W.  N.  0. 248. 

The  court  was  asked  to  pass  upon  the  ques- 
tion of  proximate  or  remote  cause  as  a  question 
of  law.    It  is  believed  that  to  do  so  was  right. 

£kmthSideF^.  K  Co.  ▼.  Trieh,  117  Pa.  890. 

OreeHf /.,  delivered  the  opinion  of  the 
court: 

There  is  not  the  least  question  as  to  how 
the  collision  occurred  which  resulted  in  the 
plaintiff's  injury.  Two  loaded  coal  cars, 
which  had  been  standing  on  a  aide  track,  at 
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a  distance  of  almost  two  miles  from  the  place 
of  collision,  were  detached  from  a  number  of 
other  cars  to  which  they  were  coupled.  A 
throw-oif  switch  which  would  have  derailed 
the  cars  if  left  undisturbed  was  closed  so  as 
to  lead  the  cars  on  the  side  track,  down  a  mod- 
erate grade,  until  it  joined  the  main  track. 
There  the  cars  collided  with  a  miners*  train 
on  which  the  plaintiff  was  riding  as  a  pas- 
senger, and  killed  two  persons  and  injured 
others,  among  whom  was  the  plaintiff.  The 
coal  cars,  which  had  attained  a  very  high 
speed,  ran  into  the  miners*  train  from  behind, 
and  drove  the  forward  car,  on  which  the 
plaintiff  was  riding,  into  the  tender  and 
engine.  The  plaintiff  wad  a  passenger,  and 
was  injured  without  any  fault  of  his  own. 
As  the  injury  was  inflicted  by  a  collision  of 
other  cars  and  on  the  track  of  the  defendant 
company,  he  was  entitled  to,  and  received, 
the  bemeflt  of  the  legal  presumption  that  the 
injury  was  the  consequence  of  the  defend- 
ant's negligence,  which  presumption  it  was 
the  defendant's  duty  to  rebut,  or  suffer  a  re- 
covery of  damages  by  the  plaintiff.  Tho 
only  substantial  question  in  the  case  was 
whether  the  presumption  of  negligence  was 
rebutted  by  the  evidence.  That  question  was 
left  to  the  jury  by  the  learned  court  below, 
and  the  jury  found  that  it  was,  by  returning 
a  verdict  in  favor  of  the  defendant.  It  ia 
difficult  to  see  how  any  other  verdict  could 
have  been  returned  consistentlv  with  the  testi- 
mony. The  evidence,  whlcli  was  entirely 
uncontradicted,  showed  that  a  small  train 
consisting  of  four  loaded  and  six  or  seven 
empty  coal  cars  was  taken  up  the  Northern 
Central  track  over  on  the  side  track,  which 
belonged  to  the  Philadelphia  &  Reading 
Railroad  Company,  but  was  used  by  the  de- 
fendant, at  about  half  past  10  o'clock  in  the 
mom  i  ng.  The  engi  ne  was  detached  from  the 
train,  and  the  cars  were  left  standing  on  the 
side  track,  and  remained  there  during  the 
day.  The  loaded  cars  were  in  front.  There 
was  a  throw-off  switch  on  the  track  upon 
which  the  cars  were  left  standing,  a  short 
distance  below  the  cars.  The  conductor, 
Linderman,  was  asked :  **  Qy^evlion.  Tell  the 
jury  what  you  did  with  the  draught  of  can 
when  you  got  up  there ;  whether  any  of  the 
brakes  were  put  on,  and  whether  anything 
was  done  to  the  shut-off  switch.  Tell  us  first 
about  the  brakes.  Anxwefr,  The  brakes  were 
put  on  by  the  men,  and  I  threw  the  throw-off 
switch  back  personally  myself  when  the 
engine  run  back  over  it.  Q.  You  left  the 
cars  standing  there,  did  you?  A.  Tes,  sir. 
Q,  You  went  back  with  the  engine?  A,  Yes, 
sir.  Q.  Of  course  the  throw- off  switch  was 
closed  when  the  engine  went  over  it?  A, 
Yes,  sir.  Q.  After  the  enirine  passed  over 
it,  who  threw  the  throw -oif  switch?  A.  I 
did." 

The  fireman  of  the  train,  Joseph  A.  Eadie, 
having  testified  that  he  was  on  the  train,  and 
that  they  took  the  cars  to  the  point  stated  by 
Linderman,  above  the  throw-off  switch,  was 
asked:  "Quextum.  After  you  got  the  draught 
of  cars  up  there,  did  you  do  anything  to  the 
brakes?  Anmoer,  I  set  three  brakes.  Q.  On 
what  cars?  A.  On  the  first  and  second ;  two 
on  the  first  and  one  on  the  second  car.    Q. 
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Were  those  :bc  cars  that  were  nearest  to  the 
locomotive'  A.  Yes.  sir.  Q,  Those  were 
the  two  lorded  cars,  were  thev?  A.  They 
were.  Q.  Were  the  cars  coupled  together? 
.A.  Yes  sir.  §.  Were  they  left  coupled?  A. 
They  were.  Q.  The  entire  draught  was  left 
eoupled?  A.  They  were  all  left  coupled  that 
we  took  up  there.  .  .  .  Q.  Did  you  leave 
on  the  locomotive  with  the  engineer  and  con- 
ductor? A,  I  did.  Q.  And  the  rest  of  the 
crew?  A.  Yes,  sir.  Q,  You  left  the  cars 
standing  there.  A,  Yes,  sir.  Q,  What  was 
done  to  the  throw- off  switch?  A.  The  con- 
ductor threw  the  throw-off  switch  back.  Q. 
Was  that  before  or  after  the  locomotive  had 
passed  over  it?  A,  After  it  passed  over  it. 
Q,  After  it  was  thrown,  the  switch  was  open  ? 
A.  Itwaa.  Q.  If  the  cars  had  started  to  run 
down  in  that  position  they  would  have  been 
thrown  into  the  meadow  by  the  miners' 
houses,  would  they  not?    A,  Yes,  sir." 

W.  L.  Eadie,  a  brakeman,  having  testified 
that  he  was  on  the  cars  as  brakeman,  that  the 
cars  were  left  standing  on  the  track  above  tho 
throw -off  switch,  ana  that  he  went  back  on 
the  engine  with  the  others,  was  asked : 
**'  Question.  After  the  engine  had  passed  this 
throw-off  switch,  did  you  notice  the  con- 
ductor do  anything?  Armcer.  Yes,  sir;  he 
threw  the  throw-off  switch  open.  Q.  You 
were  with  him  when  he  did  that,  were  you? 
A,  Yes,  sir;  him  and  I  were  on  the  point 
together  after  he  did  it.  Q.  The  switch  was 
open  when  you  left?    A.   Yes,  sir,** 

The  testimony  of  the  foregoing  witnesses 
proves  that  the  two  cars  that  escaped  were 
duly  braked,  by  setting  both  brakes  on  the 
front  one  and  one  brake  on  the  rear  one,  and 
also  that  the  throw-off  switch  below  the  cars 
was  thrown  open,  and  that,  if  left  in  that 
condition,  the  cars,  if  started,  could  not  run 
on  the  track,  but  would  be  thrown  off  in  the 
meadow.  Other  brakes  were  set  on  the  other 
cars,  but  it  is  not  necessary  to  recur  to  that 
testimony,  because  their  sufficiency  to  hold 
the  cars  was  conclusively  established  by  the 
fact  that  they  did  hold  them.  They  did  not 
leave,  but  remained  stand rng  where  they 
were  placed  after  the  two  loaded  cars  had  been 
detached  and  left. 

The  Question  whether  the  precautions  taken 
by  the  defendant's  men  were  sutHoient  to  hold 
the  cars  in  place  was  fully  illustrated  by  the 
testimony  of  F.  W.  Monier,  who  was  ship- 
ping clerk  of  the  Excelsior  colliery,  which 
was  further  up  the  track,  and  above  the  cars. 
He  testified  that  he  saw  the  cars  in  the  morn- 
ing, and  again  in  the  afternoon.  He  was 
asked :  **  Qve^tion,  When  did  you  examine 
the  throw-off  switch?  Anstoer.  In  the  after- 
noon, about  half  past  four  or  five  o'clock. 
Q.  That  was  before  the  cars  ran  away  ?  A. 
Yes,  sir.  Q.  What  was  the  condition  of  the 
throw -off  switch  then, — was  it  open  or 
closed?  A,  It  was  open.  Q,  So  that,  if  the 
cars  had  been  started,  and  the  switch  in  that 
condition,  they  would  have  been  ditched?  A, 
Yes,  sir.  Q.  Did  you  take  notice  of  the  con- 
dition of  the  brakes  on  this  draught  of  coal 
cars?  A.  I  did.  Q.  Did  you  notice  the  con- 
dition  of  tlie  brakes  in  the  afternoon?  A,  I 
only  noticed  the  ccmdition  of  the  brake  about 
balf  past  four  or  five  o'clock.     Q.  Please  tell 
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the  jury  what  condition  you  found  the  brakes 
in ;  whether  you  examined  the  brakes,  and 
why  vou  did  it,  and  what  condition  you 
found  the  bhikes  in  at  half  past  four  o'clock 
in  the  afternoon.  A.  1  examined  the  first 
three  brakes  on  the  train  nearest  to  the  throw- 
off  switch.  I  found  the  brakes  set.  ^.  Were 
they  set  hard  or  tight?  A,  Yea,  air;  the 
brakes  were  set  very  tight  I  could  not  make 
them  any  tighter.  I  tried  to  tighten  the 
brakes  up  tighter.  The  brakes  were  set  tight 
enought  to  hold  the  cars.  The  switch  was 
set  to  throw  the  cars  off  in  case  anything 
would  happen  to  them.  Q.  Tlie  brakes  that 
were  set,  were  they  on  the  car  nearest  to  the 
switch?  A.  The  first  three  brakes ;  yes,  sir. 
The  two  brakes  in  the  first  car  and  the  first 
brake  on  the  second  car  were  set.  Q.  Did 
you  look  at  the  brakes  yourself?  A.  Yes, 
sir ;  I  examined  the  brakes.  The  brakes  were 
all  right. " 

The  testimony  of  the  last  witness  shows 
the  condition  of  the  cars,  the  brakes,  and  the 
switch  at  nearly,  or  quite,  5  o'clock  in  the 
afternoon.  The  cars  were  in  the  same  posi- 
tion as  when  they  were  left  by  the  crew  in 
the  morning  at  11  o'clock.  The  brakes  on 
the  two  cars  in  question  were  in  the  same 
condition  as  then, — they  were  set  tight,  and 
held  the  cars.  The  throw-off  switch  was 
open,  as  it  was  left  in  the  morning,  so  that, 
if  the  cars  had  starteo,  they  would  not  have 
run  down  the  track,  but  would  have  been 
derailed  on  the  meadow.  The  absolute  suf- 
ficiency of  the  precautions  taken  was  con- 
clusively proved  by  the  fact  that  they  did 
prevent  the  cars  from  starting,  and  made  it 
impossible  for  them  to  run  down  the  track 
if  they  had  started.  It  cannot,  therefore,  be 
argued  that  they  were  insufiicient.  The  jury 
has  found  that  the  defendant  did  its  whole 
duty  in  the  way  of  precautions,  and  was  not 
guilty  of  any  negligence  which  led  to  the 
collision. 

The  manner  in  which  the  collision  was 
produced  was  fully  shown  by  the  evidence, 
which  was  entirely  uncontradicted.  Be- 
tween 5  and  6  o'clock  on  the  same  afternoon 
a  boy  named  John  McGoskey  got  on  the  cars 
betw*een  the  second  and  third  cars,  and  was 
seen  hammering  at  the  ratchet  wheel  of  the 
brake  with  a  coupling  pin  which  he  had  in 
his  hands.  A  very  few  minutes  before  he  got 
on  the  cars  he  turned  the  throw-off  switch  in 
front  of  the  cars  so  as  to  close  it^  and  let  the 
cars  run  down  on  the  track.  He  hammered 
at  the  cog  which  holds  the  brake  for  a  min- 
ute or  so,  until  he  got  it  loose,  when  the  cars 
started  on  the  track.  Three  boys  testified  to 
seeing  this,  and  one  of  them — Alexander 
Smoogen — jumped  on  the  cars  and  trieti  to 
stop  Uiem  with  the  brakes,  but  did  not  suc- 
ceed, and  he  then  jumped  off  to  save  himself. 
The  cars  ran  on  down  the  side  track,  and  on 
to  the  main  track,  where  they  collided  with 
the  miners'  train,  and  did  their  dreadful 
work.  There  is  not  the  least  dispute  as  to 
this  state  of  facts,  and  the  jury  confirmed  it 
by  their  verdict.  It  will  thus  be  seen  that 
the  collision  was  produced  by  tlie  criminal 
trespass  of  a  stranger  to  the  defendant  com- 

f^any,  for  whose  acts  they  were  not  in  the 
east  degree  responsible,  and  over  whom  they 
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had  no  control .  The  ofifense  of  which  the  boj 
McCoskey  if  as  guilty  in  misplacing  the 
switch  was  a  most  atrocious  and  abominable 
crime,  for  which,  under  the  Ci'imes  Act  of 
1880,  he  was  liable  to  a  fine  of  $10,000,  and 
an  imprisonment  at  labor  for  ten  years.  By 
the  Law  of  May  26,  1891  (Pub.  Laws,  121), 
the  penalty  for  the  same  offense,  when  it  re- 
salts  in  death,  is  a  conviction  of  murder. 

The  question  in  this  case  is  whether  the 
defendant  company  was  bound,  in  the  exer- 
cise of  its  duty  of  extraordinary  care,  to  take 
extraordinary  precautions  against  the  grossly 
criminal  acts  of  strangers.  That  it  did  take 
amply  sufficient  precautions  against  eyery- 
thing  short  of  the  grievous  crime  of  misplac- 
ing a  switch  is  conclusively  established  by 
the  uncontradicted  evidence  in  the  case  and 
by  the  verdict  of  the  Jury.  The  learned 
court  below  did,  with  some  well-founded 
hesitancy,  conmiit  to  the  jury  the  question 
of  the  defendant's  negligence  in  the  precau- 
tions it  took.  It  was  argpied  in  the  lower 
court,  as  liere,  that  the  defendant  might  have 
opened  the  lower  switch,  or  put  locks  on  the 
switches,  and  therefore  they  did  not  exercise 
the  very  highest  degree  of  care  which  was 
possible  to  human  skill,  prudence,  and  fore- 
sight. But  this  argument  overlooks  the  fact 
that  the  upper  switch  was  left  open,  which 
made  it  impossible  for  the  cars  to  get  to  the 
lower  switch,  and  the  further  fact  that  any 
person  who  would  misplace  a  switch  would 
break  a  lock,  if  it  were  there.  But  the  argu- 
ment is  fatally  defective  in  that  it  is  founded 
upon  the  theory  that  transporting  companies 
are  legally  bound  to  take  precautions  against 
the  criminal  acts  of  strangers,  and  are  re- 
sponsible for  such  acts  if  l£ey  do  not.  We 
have  not  been  referred  to  any  case,  and  we 
know  of  none,  in  which  such  doctrine  has 
ever  been  held.  In  the  case  of  Philadelphia 
dt  R.  n.  Co,  V.  Eummdl  44  Pa.  875,  84  Am. 
Dec.  457,  this  court  said:  "If  the  law  de- 
clares— as  it  does— that  there  is  no  duty  rest- 
ing upon  any  person  to  anticipate  wrongful 
acts  in  others,  and  to  take  precautions  against 
such  acts,  then  the  jury  cannot  say  that  a 
failure  to  take  such  precautions  is  a  failure 
in  duty,  and  negligence.  .  .  .  Were  it 
worth  while,  abundant  authority  might  be 
cited  to  show  that  the  law  does  not  require 
any  one  to  presume  that  another  may  be  neg- 
ligent, much  less  to  presume  that  another 
may  be  an  active  wrongdoer.  .  .  .  It  is 
too  well  founded  in  reason,  however,  to  need 
authority.  We  act  upon  it  constantly,  and 
without  it  there  coulol  be  no  freedom  of  ac- 
tion. "  The  rule  that  the  carrier  is  bound  to 
exercise  the  highest  degree  of  care  that  is 
possible  to  human  foresight  and  prudence 
does  not  require  a  construction  that  will  make 
the  carrier  an  insurer  against  accidents ;  nor 
the  prevention  of  accidents  by  the  employ- 
ment of  means  which,  if  the  accident  could 
have  been  foretold,  might  have  been  used  to 
prevent  it;  nor  for  the  wrongful  acts  of 
strangers,  unless  the  carrier  was  remiss  in  not 
discovering  them  in  time  to  avert  the  injury  ; 
nor  for  an  impracticable  character  or  extent 
of  precaution  which  could  not  be  observed 
without  so  ruinous  a  cost  as  to  destroy  the 
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business ;  and  in  all  cases  the  liability  is  only 
such  as  results  from  negligence. 

Our  own  cases  illustrate  all  these  qualifi- 
cations of  the  rule  of  highest  possible  care. 
Thus  in  Meier  v.  Penntyltania  U.  Co, ,  64  Pa. 
225,  8  Am.  Rep.  581,  the  plaintiff's  injury 
was  sustained  while  he  was  a  passenger  on  a 
sleeping  car  in  consequence  or  the  breaking 
of  the  axle  of  the  forward  truck  in  two 

S laces.  The  end  of  the  car  then  dropped 
own  and  si  id  along  the  rai  1  s.  The  plaintiff 
was  thrown  forward,  the  ligaments  of  the 
right  knee  were  torn,  and  the  bones  of  his  leg 
were  severely  bruised.  The  plaintiff  was  en- 
tirely without  fault,  and  the  accident  was  the 
result  of  a  defect  in  the  axle.  Of  course,  the 
presumption  of  negligence  arose,  and  the  de- 
fendant undertook  to  rebut  it  by  proving 
that  new  wheels  and  axles  had  been  put  on  a 
few  months  before,  and  that  they  were  of 
good  quality ;  that  they  were  constantly  in- 
spected ;  that  the  road  was  in  good  order,  and 
the  train  running  at  proper  speed  ;  and  that 
they  had  employed  such  appliances  as  were 
approved  by  the  most  experienced  railroad 
operators  and  mechanics.  The  case  was  tried 
in  the  district  court  of  Philadelphia  by  the 
very  able  and  distinguished  Judge  Thayer, 
then  of  that  court,  who  submitted  the  ques- 
tion of  negligence  to  the  jury  in  a  lucid  and 
exhaustive  charge,  which  received  the  full 
approbation  of-  this  court.  The  verdict  was 
for  the  defendant.  The  plaintiff  sued  out  a 
writ  of  error,  and  assigned  portions  of  the 
charge,  which  qualified,  or  rather  carefully 
stated,  the  rule  of  highest  possible  care  ;  but 
this  court  approved  his  rulings,  and  sustained 
the  judgment.  The  following  language  of 
the  charge  was  assigned  for  error:  "That 
common  carriers  of  passengers  are  liable  only 
for  negligence.  They  aro  not  insurers  of  the 
safety  of  their  passengers,  like  common  car- 
riers of  goods.  .  .  .  But  common  carriers 
of  passengers  are  not  liable  for  injuries  hap- 
pening to  passengers  from  unforeseen  acci- 
dents, where  there  has  been  no  negligence. 
They  do  not  undertake  absolutely  to  be  ro- 
sponsible  for  •  unavoidable  accidents, — for 
accidents,  in  a  word,  which  are  not  the  result 
of  their  own  negligence.**  Concerning  this 
part  of  the  charge,  Mr.  JvMtiee  Agnew,  de- 
livering the  opinion  of  this  court,  said :  **  It 
is  agreed  on  all  hands,  says  Judge  Redfield, 
in  his  work  on  Railways  (ed.  1867,  p.  174), 
that  carriers  of  passengers  are  liable  only  ]for 
negligence,  either  proximate  or  remote,  and 
that  they  are  not  insurers  of  the  safety  of 
their  passengers,  as  they  are  as  carriers  of 
goods  and  bagiraee  of  passengers.^  The  nu- 
mierous  cases  cited  from  which  this  result  is 
drawn  justifies  this  statement.  ...  In 
all  the  Pennsylvania  cases  it  wHl  be  found 
that  negligence  is  the  ground  of  liability  on 
the  part  of  a  carrier  of  passengers.  Absolute 
liability  requires  absolute  perfection  in  ma- 
chinery in  all  respects,  which  is  impossible.* 
Judge  Thayer  also  charged :  **  (2)  That  the 
rule  in  regard  to  carriers  of  passengers  is 
this:  The  utmost  care  and  vigilance  is  re- 
quired on  the  part  of  the  carrier.  The  rule 
does  not  require  the  utmost  degree  of  care 
which  the  human  mind  is  capable  of  imagio- 
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log,  but  it  docs  require  that  the  highest  de- 
ffree  of  practicable  care  and  diligence  should 
DC  adopted  that  is  consistent  with  the  mode 
of  transportation  adopted.  Railway  passen- 
ger carriers  are  bound  to  use  all  reasonable 
precautions  against  injury  of  passengers,  and 
these  precautions  arc  to  be  measured  by  those 
in  known  use  in  the  same  business  which 
have  been  proved  by  experience  to  be  effica- 
cious. The  company  are  bound  to  use  the 
best  precautions  in  known  practical  use. 
That  is  the  rule;  the  best  precautions  in 
known  practical  use  to  secure  the  safety  of 
the  passengers;  but  not  every  possible  pre- 
yentiTe  which  the  highest  scientific  skill 
might  suggest."  In  regard  to  this  part  of 
the  charge  we  said :  **  The  rule  Uid  down  by 
the  learned  judge  in  the  language  quoted  in 
the  second  assignment  is  a  correct  summary 
of  the  law.  The  rule  of  responsibility  differs 
from  the  rule  of  evidence.  Prima  facie, 
where  a  passenger,  being  carried  on  a  train, 
is  injured  without  fault  of  his  own,  there  is 
a  legal  presumption  of  negligence  casting 
upon  the  carrier  the  ontu  of  aisproving  it 
[citing  several  cases] .  This  is  the  rule  when 
the  injury  is  caused  by  a  defect  in  the  road, 
cars,  or  machinery,  or  by  a  want  of  diligence 
or  care  in  those  employed,  or  by  any  other 
thing  which  the  company  can  and  ought  to 
control  as  a  part  of  its  duty  to  carry  the  pas- 
sengers safely.  But  this  rule  of  evidence  is 
not  conclusive.  The  carrier  may  rebut  the 
presumption,  and  relieve  himself  from  re- 
sponsibility, by  showing  that  the  injury 
aroso  from  an  accident  which  the  utmost 
skill,  foresight,  and  diligence  could  not  pre- 
Tent.  ...  To  ask  more  is  to  prohibit  the 
running  of  railways,  unless  they  possess  a 
capital  and  surplus  which  will  enable  them 
to  add  a  new  element  to  their  business,  —that 
of  insurance." 

It  will  be  observed  that  the  rulings  of  the 
court  below  were  approved  in  a  case  in  which 
the  passenger  was  injured  while  traveling  on 
the  defendant's  car,  without  any  fault  of  his 
own,  and  where  the  cause  of  his  injury  was 
a  defect  in  one  of  the  axles  of  the  car,  in 
consequence  of  which  it  broke.  An  appliance 
was  defective  and  the  defendant  was  relieved 
from  liability,  although  the  defect  was  not 
discovered,  and  the  rule  of  highest  skill, 
foresight,  and  diligence  was  held  not  to  be 
infringed  by  the  nondiscovery  of  the  defect. 

How  much  stronger  is  the  present  case. 
Here  the  injury  was  not  the  result  of  any 
defect  in  any  of  the  applianoes  used  by  the 
defendant,  nor  by  any  want  of  skill,  fore- 
sight, and  diligence  which  was  humanly 
possible.  The  injury  was  not  the  result  of 
any  act  of  carelessness  or  negligence  on  the 
part  of  anybody.  It  was  the  result,  ex- 
clusively, of  a  deliberate,  intended,  willful, 
affirmative,  positive  act  of  criminal  trespass. 
Ko  mere  act  of  carelessness  or  negligence 
could  have  turned  over  the  switch,  which 
was  set  to  derail  the  cars,  so  that  it  would 
t.hrow  the  cars  on  the  track  instead  of  off. 
Ko  mere  act  of  carelessness  or  negligence 
could  or  would  have  taken  out  the  coupling 
pin  which  held  the  cars  together.  No  mere 
act  of  carelessness  or  negligence  could  or 
would  have  driven  back  the  ratchet  which 
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held  the  brakes  in  place, — four  of  them  in 
all, — so  as  to  set  the  care  in  motion.  All  and 
every  one  of  these  acts  required  special 
physical  effort,  exerted  for  tlie  verv  purpose 
of  releasing  the  cars  from  the  entirely  suf- 
ficient restraints  which  had  been  imposed 
upon  them  by  the  company's  agents,  and 
these  efforts  were  made  each  one  after  the 
other,  in  a  wicked  and  deadly  succession, 
until  the  horrible  purpose  was  accomplished, 
and  the  work  of  death  and  destruction  re- 
sulted. How  can  it  be  said  that  any  human 
skill,  foresight,  or  diligence  could  have 
divined  or  believed  or  imagined  that  such 
acts  would  have  been  perpetrated?  It  would 
require  a  gift  of  omnisoenoe  to  foresee  them, 
a  gift  of  prophecy  to  foretell  them,  and 
neither  of  these  qualities  is  human.  It  is 
useless  to  say  that  additional  precautions 
might  have  been  taken.  So  thev  might,  if 
the  possibility  of  such  acts  could  have  been 
known  in  advance.  A  force  of  men  might 
have  been  stationed  at  the  cars  to  prevent  the 
possibility  of  another  force  of  men  invading 
them  and  setting  them  loose,  but  such  trans- 
actions are  outside  the  pale  of  human  ex- 
perience, and  it  is  simply  preposterous  to  saj 
that  the  omission  to  take  that  kind  of  pre- 
caution is  negligence  in  any  conceivable  as- 
pect of  the  case.  Placing  blocks  under  the 
wheels  and  locks  on  the  switches  avails  noth- 
ing against  the  deliberate,  willful,  and  in- 
tended purpose  to  set  free  loaded  cars  in  such 
circumstances  as  these.  The  same  purpose 
which  would  turn  over  the  switch,  take  out 
the  coupling  pin,  and  then  hammer  at  the 
brakes  until  they  were  opened,  would  remove 
the  blocks  from  the  wheels  and  shatter  the 
lock  on  the  switch.  But  it  is  not  one  or  an- 
other particular  act  of  precaution  the  want 
of  which  is  to  be  set  up  as  a  test  of  the  legal 
duty  of  precaution,  but  the  whole  criminal 
purposes  ought  to  be  accomplished.  If  that 
purpose  and  corresponding  action  were  such 
as  not  to  subject  the  defendant  to  a  duty  of 
precaution  against  it,  the  presence  of  some 
precautions,  and  the  absence  of  another, 
which  might  or  might  not  have  been  effecti  ve. 
or  might  have  been  more  effective  than  those 
that  were  observed,  is  of  no  moment  in  the 
consideration  of  the  general  question  as  to 
the  existence  of  the  legal  duty.  If  the  pur- 
pose and  the  act  were  criminal,  and  were 
those  of  a  stranger,  and  could  not  have  been 
foreseen  by  any  human  skill  or  knowledge, 
the  duty  of  precaution  against  such  acts  does 
not  arise,  and  negligence  does  not  result  from 
the  want  of  such  precautions.  The  rule  of 
highest  skill,  care,  and  prudence  does  not 
require  the  impossible,  or  the  ver^  extreme 
of  care  and  precaution  that  can  be  imagined. 
In  Shearman  A  Redfield  on  Negligence  (sea 
266)  it  is  thus  expressed :  ''This  doctrine  is 
not  to  be  construed  as  meaning  that  the  car- 
rier must  adopt  all  the  precautions  that  an 
ingenious  mind  could  suggest,  or  have  all 
the  skill  that  science  could  give,  nor  that  he 
must  use  all  the  precaution  which,  after  an 
accident  h^s  happened,  it  can  be  seen  would 
have  sufficed  to  avoid  it,  nor  even  that  he 
must  use  such  precautions  as  one  would  use 
who  knew  beforehand  that  the  accident  would 
otherwise  certainly  occur.  **  Again,  at  section 
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1B70,  tlie  writer  says:  "A  railroad  company 
is  certainly  not  liable  for  an  injury  arising 
from  a  break  in  its  tracks,  caused  by  a  sudden 
wad  extraordinary  flood,  or  by  the  willful  act 
<»f  a  stranger,  unless  the  injury  happens  to 
«  train  which  the  servants  of  the  company 
Ton  upon  the  broken  road  after  they,  or  those 
who  ought  to  advise  them,  have  had  notice 
<kf  its  condition,  or  have  had  sufficient  op- 
4K>rtuaity  to  learn  it."  In  2  Wood's  Rail- 
%ray  Law,  at  section  80d,  the  writer,  present- 
ing the  subject  in  words  nearly  identical  with 
the  foregoing;,  continues :  **  The  law  does  not 
require  such  particular  precaution  as,  it  is 
apparent  after  the  accident,  might  have  pre- 
Tented  the  injury,  but  such  as  would  be 
dictated  by  the  utmost  care  and  prudence  of 
«  very  cautious  person  before  tfie  accident, 
and  wiUiout  knowledge  that  it  was  about  to 
<Kx;ur.  The  defendant  must  use  the  highest 
^egtke  of  practicable  care  and  diligence  that 
is  consistent  with  the  mode  of  transportation 
adopted."  This  was  the  precise  language  of 
the  court  in  the  case  of  Bawen  v.  ifew  York 
Cent.  R,  Co. .  18  N.  Y.  408,  72  Am.  Dec,  529. 
The  rule  is  stated  in  the  same  way  in  Red- 
field  on  Carriers  (sec.  347  and  noU  19) .  The 
Tule  is  stated  in  substantially  the  same  way  in 
^  Rorer  on  Railroads  (p.  955),  thus:  ''But 
this  rule  of  greatest  possible  care  is  not  to 
be  understood  as  requiring  the  utmost  degree 
of  care  which  the  human  mind  can  attain  to 
-or  is  capable  of  inventing.  Such  applica- 
tions  of  it  would  involve  such  an  expenditure 
as  would  tend  to  prevent  all  persons  of  or- 
-<ii nary  prudence  from  engaging  in  the  busi- 
ness. It  si  m pi  y  means  greatest  degree  of  care 
that  is  consistent  with  that  mode  of  trans- 
portation. It  does  not  contemplate  such  a 
«neasure  of  care  as  will  render  it  practically 
tnopossible  to  continue  the  railroad  trans- 
portation of  pasengers.  .  .  .  They  are 
"by  no  means  insurers  of  human  life,  and  are 
not  accountable  for  the  results  of  latent 
defects  which  the  usual  and  well -recognized 
"tests  of  science  and  art  fail  to  detect ;  nor  are 
4hey  liable  for  accidents  which  skill  and  ex- 
•perienoe  are  unable  to  foresee  and  avoid." 
The  very  question  which  arises  in  this  case 
iras  decided  in  Deyo  v.  New  York  Cent,  B, 
<h.^  84  N.  Y.  9.  The  plaintiff  was  a  pas- 
senger on  the  railroad  of  the  defendant  at 
flight.  **  The  train  was  thrown  from  the  track 
through  the  culpable  act  of  some  unknown 
person,  who  maliciously  or  mischievously 
drew  the  spikes  which  fastened  the  chairs  and 
^e  rails.  Marks  were  visible  on  the  ties  of 
a  claw  bar  having  been  used  in  removing 
these  spikes.  Two  trains  had  passed  over 
this  section  of  the  road  at  the  point  where 
the  injury  happened.  .  .  .  The  road  was 
in  good  condition  when  these  trains  passed 
over  it  in  safety  and  without  any  obstruc- 
tion. *  Davies,  J, ,  in  del i  vering  the  opinion, 
•aaid :  ''The  only  question  upon  this  appeal 
is  whether  there  was  any  evidence  of  negli- 
^gence  on  the  part  of  the  defendants  or  their 
-servants  sufficient  to  warrant  the  learned 
-joatioe  who  tried  the  action  in  submitting 
that  question  to  the  jurv.    It  is  a  familiar 

fninciple  that  carriers  of  passengers  are  not 
naurers  of  the  safety  of  their  passeneers. 
duty  is  measured  by  the  dangers  which 
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attend  railroad  carriage;  and  the  ntmost 
foresight  as  to  possible  dangers,  and  the 
utmost  prudence  in  guarding  against  them 
are  required  to  exempt  them  from  liability 
in  case  of  injury  to  a  passenger.  .  .  . 
There  was  no  evidence  in  this  action  of  any 
negligence  on  the  part  of  tiie  defendants, 
their  servants  or  agents.  This  portion  of  the 
track  was  laid  with  the  best  and  most  Im- 
proved rail.  It  was  in  perfect  order.  It  had 
been  passed  over  by  their  track- master  a  few 
hours  before  t!he  accident.  Within  two  hours 
before  it  oQcnrred  three  trains  of  cars  had 

gassed  over  it  in  safety,  and  it  must  then 
ave  been  in  complete  order.  The  proximate 
cause  of  the  accident  was  the  removal  of  the 
spikes  which  fastened  the  diairs  and  rails  to 
the  ties  and  sleepers.  It  is  apparent  that,  as 
soon  as  these  fastenings  were  removed^  a 
superincumbent  pressure  would  displace  the 
rails,  and  thus  inevitably  throw  the  cars  olT 
the  track.  No  human  care  or  foresight  could 
guard  against  such  a  diabolical  act,  com- 
mitted under  the  circumstances  developed  in 
this  case.  It  is  clear  that  these  fastenings 
must  have  been  removed  after  the  last  train 
going  east  had  passed  the  point  where  the 
road  was  disturbed."  The  court  below  had 
on  the  trial  granted  a  compulsory  nonsuit, 
and  the  court  of  appeals  affirmed  the  judg- 
ment, saying:  ''If,  therefore,  the  jury  on 
this  testimonv  had  found  that  the  defendant 
had  been  iruilty  of  negligence,  it  would  have 
been  the  duty  of  the  court  to  have  set  aside 
the  verdict." 

It  will  be  observed  that  in  the  case  Just 
cited  there  was  no  affirmative  proof  as  to  who 
removed  the  spikes,  and  thus  caused  the  rails 
to  become  displaced.  There  was,  therefore, 
a  possibility  that  they  might  have  been  re- 
moved by  some  vindictive  employ^  who  had 
been  discharged.  In  fact,  there  was  evidence 
to  prove  just  such  a  state  of  facts,  bat  never- 
theless the  court  held  that  the  company  was 
not  liable.  But  in  the  case  at  bar  there  was 
full  proof  that  the  cars  were  uncoupled  and 
the  brakes  loosened,  and  the  switch  turned 
back,  by  a  person  who  was  a  total  stranger, 
and  having  nothing  to  do  with  the  defendant 
company,  and  for  whose  acts,  therefore,  the 
company  was  not  responsible  in  any  conceiv- 
able manner. 

The  case  of  CurtU  v.  Boehset^  d  8,  B.  Co., 
18  K.  Y.  584,  75  Am.  Dec.  258,  is  another 
instance  in  which  the  same  doctrine  of  non- 
liability was  held,  although  there  the  evi- 
dence was  sufficient  to  warrant  a  verdict  of 
negligence.  The  plaintiff  was  a  passenger, 
and  was  injured  by  the  car  running  off  the 
track  at  a  switch  at  a  station,  which  was 
misplaced,  on  the  main  track.  There  was  no 
evidence  to  show  how  it  become  misplaced, 
and  as  it  was  at  a  station  there  was  sufficient 
evidence  of  want  of  care  to  carry  the  case  to 
the  jury.  But  the  court  of  appeals,  in  their 
comments  upon  the  rule  of  duty  applicable 
in  such  cases,  said :  "  Carriers  of  passengera 
are  not  insurers,  and  many  injuries  may  oc- 
cur to  those  they  transport  for  which  they  are 
not  responsible.  They  are,  for  obvious  rea- 
sons, held  bound  to  exert  the  utmost  care  and 
vigilance  to  secure  the  safety  of  passengera, 
and  are  responsible  for  the  slightest  negli- 
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gence.  But  injuries  may  often  happen 
through  the  fault  or  miscunduct  of  those 
whose  acts  are  in  no  way  cliargeable  to  them. 
.  .  .  Sti]l  accidents  may  occur  from  a 
multitude  of  causes,  even  upon  a  railroad, 
for  which  the  company  is  not  responsible.  If 
obstructions  are  placed  b^  strangers  upon  the 
road,  either  through  accident  or  design,  the 
company  is  not  responsible  for  the  conse- 
quences, unless  its  agents  have  been  remiss  in 
not  discovering  them." 

That  is  precisely  this  case.  These  cars 
were  in  a  place  of  safety,  and  amply  secured 
against  either  leaving  their  position  or  run- 
nins;  on  the  main  track,  by  a  switch,  so  as 
to  derail  them  if  they  dia  get  loose.  But 
thev  were  detached  from  the  other  cars,  their 
brakes  were  opened,  and  the  derailing  switch 
turned  back  by  one  who  was  a  stranger ;  and 
within  a  verjr  few  minutes  after  Uiis  was 
done  the  collision  occurred.  There  was  no 
time  for  the  defendant's  agents  to  discover 
the  mischief,  and  they  cannot  be  charged 
with  negligence  in  that  respect.  So  far  as 
this  defendant  is  concerned,  it  is  of  no  con- 
sequence who  it  was  that  committed  this 
crime,  nor  what  his  motives  were.  He  was  a 
stranger,  over  whom  they  had  no  control, 
and  they  were  not  responsible  for  his  acts. 

In  two  of  our  recent  cases  the  rule  of  tiie 
presumption  of  negligence  from  the  mere  fact 
that  the  plaintiff  was  a  passenger,  and  was 
injured,  has  received  qualificutions  which 
are  stricti  y  appl  icable  to  the  case  at  bar.  The 
first  of  them  is  Pennsylvania  B,  Co.  v.  Mac- 
Kinney,  124  Pa.  462,  2  L.  R.  A.  820,  in 
which  the  plaintiff  was  a  passenger  on  the 
defendant's  train,  and,  while  reading  a  news- 
paper in  his  seat  at  an  open  window,  was 
struck  in  the  eye  by  a  hard  substance,  and 
seriously  injured.  On  the  trial  the  court  be- 
low instructed  the  jury  that  they  should  start 
with  the  presumption  that  the  defendant  was 
guilty  of  negligence  from  the  mere  happen- 
ing of  the  accident,  and  that  it  thereupon 
devolved  upon  the  defendant  to  rebut  that 
presumption,  and  show  that  they  were  not 
negligent.  We  held  that  this  was  error,  be- 
cause the  accident  occurred  from  something 
extraneous  to  the  railroad  and  the  appliances 
of  travel,  and  it  would  be  necessary  for  the 
plaintiff  to  go  further,  and  affirmatively 
prove  that  there  was  negl igence.  The  present 
chief  justice,    in   delivering   the   opinion, 

Sointed  out  the  difference  between  an  acci- 
ent  resulting  from  the  mere  operation  of  the 
road  and  one  which  was  the  result  of  some 
extrinsic  cause.  In  the  former  the  presump- 
tion of  negligence  arose  from  the  mere  hap- 
pening of  the  accident ;  in  the  latter  no  such 
presumption  arose,  and  the  fact  of  negligence 
for  which  the  defendant  was  responsible  must 
be  proved  by  satisfactory  testimony,  just  as 
in  any  ordinary  case  between  strangers.  Con- 
cluding, he  said  :  "  If  the  case  had  been  sub- 
mitted to  the  jury  on  the  evidence,  and  they 
had  found  therefrom  that  the  plaintiff's  in- 
jury resulted  from  something  connected  with 
the  operation  of  the  railroad,  and  not  from 
something  entirely  disconnected  therewith, 
and  with  which  neither  the  company  nor  its 
employes  had  anything  whatever  to  do,  that 
would  have  raised  prima  facie  a  presumption 
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of  negligence  on  the  part  of  the  company, 
and  thrown  upon  it  the  burden  of  proving^ 
that  it  did  not  exist." 

In  the  present  case,  the  injury  having  oc- 
curred as  the  result  of  a  collision  of  cars  on 
the  railroad,  the  plaintiff  was  eit titled  to  the 
benefit  of  a  presumption  of  negligence,  and 
the  court  below  so  charged  the  jury.  But 
the  defendant  met  and  rebutted  that  presump- 
tion by  showing  conclusively,  and  without 
the  least  contradiction,  that  the  collisioD 
was  occasioned  solely  by  the  criminal  act  of 
a  stranger,  with  whom  neither  the  company 
nor  its  agents  had  anything  to  do.  As  thia 
was  an  undisputed  fact,  it  is  almost  impos- 
sible to  understand  why  the  learned  court  be- 
low would  not  have  been  justified  in  with- 
drawing the  case  from  the  jury,  as  was  done 
in  the  case  of  Deyo  v.  New  York  Cent,  R,  C?. , 
supra,  on  the  ground  that  upon  the  whole 
testimony  no  negligence  was  shown  for  which 
the  defendant  was  responsible.  But  tlie 
learned  court  left  that  question  to  the  jury, 
and  the  jury  found  that  the  defendant  was 
not  guilty  oi  any  negligence  which  produci'd 
the  injury,  and  that  verdict,  of  course,  set- 
tles the  question. 

The  appellant  claims  that  the  court  below 
did  not  dwell  with  sufficient  force  and  em- 
phasis upon  the  rule  of  the  highest  degree 
of  care,  skill,  and  prudence  which  was  hu- 
manly possible.  It  is  sufficient  to  say  in  re- 
ply that,  in  view  of  the  entirely  uucontra- 
aicted  testimony  in  this  case,  it  was  only 
necessary  to  inquire  whether  the  defendant 
had  rebutted  the  presumption  of  negligence 
which  arose  from  the  mere  facts  of  the  in- 
jury. There  was  nothing  in  the  case  buS 
the  mere  presumption.  All  of  the  actual  tes> 
timony  as  to  the  real  facts  of  the  occurrence 
tended  in  a  most  eminent  degree  to  show  that 
there  was  no  negligence  for^which  the  com- 
pany was  responsible,  and  that  the  injury 
was  the  result  of  the  willful  criminal  tres- 
pass of  a  stranger.  In  such  circumstances  the 
highest  inquiry  that  could  legitimately  be 
conducted  by  the  jury  was  whether  there  was- 
any  negligence  on  the  part  of  the  defendant 
in  the  precautions  taken  against  such  an  acci- 
dent. That  question  was  fully  submitted  by 
the  learned  court  to  the  jury,  with  instruc- 
tions to  find  for  the  plaintiff  if  they  found 
such  nc.ii^ligence.  The  appellant's  points  on 
the  Buhject  of  the  highest  possible  degn^  of 
care  were  affirmed,  and  the  remark  of  the 
court  below,  that  the  principle  was  very 
strongly  expressed,  was  entirely  correct  in 
view  or  the  manifest  facts  of  the  case.  So. 
also,  his  expression  of  individual  opinion 
that  the  precautions  taken  by  tne  defendant 
were  sufficient  to  relieve  them  of  the  charge 
of  negligence  was  appropriate  and  just  io- 
view  of  the  testimony.  He  distinctly  told 
the  jury  it  was  for  them  to  decide  the  ques- 
tion, and  left  them  entirely  free  to  act  upon 
their  own  judgment.  In  the  case  of  Latch  v. 
liumner  li,  Co.,  3  Hurlst.  &  N.  930.  the 
plaintiff's  trucks  were  derailed  by  the  mis- 
placement of  the  points  of  a  siding.  There 
the  evidence  showed  that  shortly  before  the 
accident  a  stone  was  found  inserted  under 
tlie  lever  of  one  of  the  points,  and  the  de- 
fendant claimed  that  this  had  caused  the 
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cide&t,  and,  m  it  was  the  willful  act  of  a 
fltranger,  they  were  not  responsible.  The 
judge  who  tried  the  case  thought  there  was 
no  evidence  of  actual  negligence,  and  told 
the  jury  that  if  the  defendant's  account  was 
correct  they  were  entitled  to  a  verdict,  un- 
less the  jury  thought  there  was  Degligence 
la  not  having  a  person  to  take  care  oi  the 
points,  and  he  said  he  did  not  think  there 
was.  A  verdict  was  rendered  for  the  plain- 
tiff, and  on  a  rule  for  a  new  trial  the  case 
was  heard  in  bank,  and  the  rule  made  ab- 
solute. The  court  said:  "There  was  evi- 
dence that  there  had  been  a  willful  acton  the 
part  of  a  stranger  which  would  have  caused 
tiie  accident,  and  no  evidence  of  negligence 
on  the  part  of  the  defendants.  None  was 
suggested,  except  their  not  having  a  person 
al  ways  at  the  spot  to  look  after  the  'points,  * 
w^hich  they  were  not  bound  to  have.  The 
siding  had  been  in  that  state  for  months,  and 
no  accident  had  happened.  The  verdict  was 
clearly  contrary  to  the  evidence,  and  there 
must  be  a  new  trial. "  In  this  case  there  was 
no  proof  as  to  who  had  placed  the  stone  un- 
der the  lever,  and  the  verdict  had  found  neg- 
ligence as  a  fact,  but  the  court  set  it  aside  as 
unwarranted  by  the  testimony.  Our  own  very 
recent  case  of  Thoma9  v.  Philadilphia  4&  H, 
B,  C^. ,  148  Pa.  180,  15  L.  R.  A.  416,  affords 
a  still  more  striking  illustration  of  the  inap- 
plicability of  the  rule  of  the  highest  possible 
care,  in  the  case  of  an  Injured  passenger,  and 
of  the  necessity  of  affirmative  proof  of  actual 
negligence,  before  a  recovery  could  be  had. 
The  facts  and  the  conclusions  of  the  court  are 
well  stated  in  the  opinion  of  Chief  Justice 
PaxBon :  "On  June  5,  1890,  the  appellant  was 
a  passenger  on  the  cars  of  the  defendant  com- 
pany, and  in  the  vicinity  of  Pottstown  was 
struck  on  the  arm  by  a  missile  with  sufficient 
force  to  cause  a  fracture  thereof.  It  was  not 
shown  what  caused  the  injury.  The  appel- 
lant did  not  see  the  missile,  nor  was  it  found 
in  the  car.  There  was  no  evidence  that  any 
one  was  near  the  train  on  the  outside  who 
could  have  inflicted  the  Injury.  This  suit 
was  brought  to  recover  damages  for  the  in- 
jury referred  to.  The  theorv  of  the  appellant 
was  that  it  was  caused  by  a  loose  nut,  thrown 
from  one.  of  the  switches  of  the  defendant's 
load  bed,  over  which  the  train  was  passing 
at  the  time.  This  was  a  mere  theor^,  how- 
ever, without  any  evidence  to  sustain  it.  The 
appellant  contended  that  under  such  circum- 
stances the  question  of  the  defendant's  neg- 
ligence should  have  been  submitted  to  the 
Jury.  The  court  took  a  contrary  7iew  of  the 
case,  and  directed  a  verdict  for  the  defend- 
ant. This  was  the  error  assigned.  .  .  . 
There  was  nothing  in  the  evidence  to  connect 
the  accident  with  any  defect  in  the  cars  or 
machinery,  the  movement  of  the  train,  or  in 
any  of  the  appliances  of  transportation. 
There  was  nothing,  therefore,  to  submit  to  a 
jury.  It  would  be  as  reasonable  to  hold  that 
a  bullet  fired  into  the  car  from  without,  by 
means  of  which  a  passenger  is  killed,  is  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany." It  win  be  seen  that  in  this  last  case 
hke  rule  that  a  presumption  of  negligence 
arises  in  favor  of  a  passenger  traveling  on  a 
train  from  the  mere  fact  or  the  accident  was 
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refused  application,  and  the  rale  that  the* 
highest  possible  care  must  be  applied  was 
denied  enforcement,  because  there  must  be 
evidence  to  justify  it  in  the  intrinsic  facta 
of  the  case.  Neither  of  these  rules,  therefore, 
is  of  universal  application,  and  the  par- 
ticular circumstances  must  be  considered  in. 
order  to  determine  how  far  they  control  the 
decision.  Here  the  legal  presumption  was 
applied  because  the  injury  resulted  from  a 
coflision  of  cars.  But,  the  presumption  hav- 
ing been  fully  rebutted  by  proof  that  the  col- 
lision was  the  result  solely  of  the  criminal  act 
of  a  stranger,  it  suffices  no  further  purpose. 
Had  the  learned  judge  directed  a  verdict  for 
the  defendant,  it  is  scarcely  possible  that  we 
would  have  interfered  with  it.  But  he  left 
the  question  of  actual  negligence  to  the  jury, 
who  properly  decided  there  was  none,  and 
that  is  the  end  of  the  plaintiff's  case.  It  was 
eminently  not  a  case  in  which  the  jury  should 
Be  fired  with  urgent  repetition  of  the  doc- 
trine of  legal  presumption  of  negligence,  and 
the  rule  of  the  highest  possible  human  skill, 
foresight,  and  diligence,  but  rather  one  ia 
which  the  precise  limitations  of  the  defend- 
ant's liability  should  be  presented  calmly 
and  dispassionately ;  and  this  is  exactly  what 
was  done. 

The  complaint  that  the  judge  expressed  an 
opinion  on  the  facts  as  to  whether  the  defend* 
ant  had  exercised  sufficient  precautions  is 
without  merit.  In  the  case  of  Leibig  v. 
Steiner,  94  Pa.  466.  we  said  :  "A  judge  may 
give  his  opinion  freely  on  the  weiglit  and 
value  of  evidence,  for  he  is  the  best  and 
safest  adviser  of  the  jury ;  but  he  has  no  au- 
thority to  decide  any  question  of  fact  whea 
the  party  affirming  it  has  sustained  his  aver- 
ment by  any  reasonable  proof.  Very  strong 
expressions  of  opinion  on  the  facts  are  tol- 
erated ;  indeed,  sometimes  may  be  neces- 
sary. .  .  .  Exceptional  cases  arise  where 
it  is  the  duty  of  the  judge  to  express  his 
opinion  of  the  facts,  and  guide  the  minds  of 
the  jury  to  a  correct  view  of  the  evidence; 
and  therefore  it  has  been  settled  that  when 
he  does  so  without  misleading  or  controlling 
them  in  the  disposition  of  the  facts  there  is 
no  ground  for  reversing."  In  the  present 
case  the  learned  judge  who  tried  it  was  par- 
ticularly careful  to  say  to  the  jury  that,  while 
personally  he  thought  the  company  was  not 
careless  in  not  opening  the  lower  switch  or 
putting  on  locks,  and  that  he  thought  the 
company  had  done  all  that  a  prudent  man 
would  do,  nevertheless  he  left  it  to  them  to 
say  whether  there  was  carelessness  on  the  part 
of  the  defendant  in  leaving  the  cars  as  they 
did.  He  also  said  that  he  left  it  to  the  jury 
to  say  whether  the  defendant  was  responsible 
for  the  misconduct  of  bad  boys;  that,  while 
it  was  his  own  opinion  that  they  were  not, 
he  was  bound  to  leave  that  question  to  them, 
and  did  so.  There  is  certainly  no  error  in 
this.  No  attempt  was  made  to  control  the 
action  of  the  jury ;  the  decision  was  'eft  ex- 
clusively to  them.  The  circumstances  were 
such  as  to  call  for  words  of  caution  from  the 
court ;  and  the  expression  of  an  individual 
opinion,  in  view  of  the  remarkable  facts  of 
the  case,  was  not  at  all  inappropriate,  es- 
pecially as  the  jury  were  told  that  it  was  fof 
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them  to  decide  the  whole  matter.  In  the 
case  of  8pea/r  ▼.  P/iiladelphia,  W.  d  B.  R. 
Co,,  119  Pa.  61,  we  said:  "The  learned 
judge  who  tried  this  case  in  the  court  below 
was  persuaded  that  the  evidence  given  on 
behalf  oi  the  defendants  was  sufficient  to 
rebut  the  presumption  of  negligence,  and  be 
had  a  right  to  express  an  opinion  on  that 
subject,  but  the  question  was  not  one  of  law 
for  his  determination.  It  is  the  right,  and 
in  some  cases  it  becomes  the  dutj,  of  a  judge 
to  express  his  opinion  upon  the  character  and 
weight  of  the  testimony  which  he  must  sub- 
mit to  the  jury,  and  it  should  be  done  in 
fiuch  a  manner  as  to  leave  them  in  possession 
of  the  question  that  belongs  to  them."  To 
the  same  effect  is  Pennsylvania  Co,  v.  Allen, 
3  Pennyp.  170.  Kilpatriek  v.  Com.,  81  Pa. 
216:  **A  judge  may  rightfully  express  his 
opinion  respecting  the  evidence,  and  it  may 
sometimes  be  his  duty  to  do  it.  vet  not  so  a? 
to  withdraw  it  from  the  consideration  and 
decision  of  the  jury."  Bitner  v.  Bitner,  65 
Pa.  363 :  "  Very  strong  expressions  of  opin- 
ion on  the  facts  are  tolerated ;  indeed  some- 
times may  be  necessary."  In  Johnston  v. 
Com,,  85  Pa.  54,  27  Am.  Rep.  622,  on  a  trial 
for  burglary,  the  court  in  the  charge  said : 
'"The  commonwealth  claims  that  evidence 
can  establish  nothing  if  this  evidence  will 
not  establish  the  facts  alle/2:ed  in  the  third 
count;  and  I,  for  my  part,  cannot  see  how 
the  jury  can  hesitate  a  moment  to  convict  the 
prisoner  on  the  third  count."  Held  not  to 
be  error  under  the  facts  of  the  case,  although 
it  was  a  strong  expression  of  opinion.  See 
also,  MeClintock  v.  Pennsylvania  B.  Co.  21 
W.  N.  C.  183 ;  Doyle  v.  Union  Pae.  B.  Co. 
147  U.  8.  418,  480,  87  L.  ed.  223,  230.  The 
assignments  of  error  are  all  dismissed. 
Judgment  affirmed. 

Sterrett*  Ch,  «/.,  dissenting: 

If  the  right  of  trial  bv  jury,  ''as  hereto- 
fore," is  to  ** remain  inviolable,"  it  behooves 
us,  in  my  judgment,  to  disapprove  of  such 
constraining  influence  as  was  improperly 
brought  to  bear  upon  the  jury  in  this  case. 
While  the  learned  judge  who  presided  at  the 
trial  rightly  conceded  that  the  case  hinged 
on  questions  of  fact  which  he  could  not,  in 
an^  event,  withdraw  from  the  jury,  he  sub- 
mitted them  with  evident  reluctance,  and 
with  such  an  emphatic  expression  of  his  own 
opinion  that  said  questions  should  all  be 
determined  in  favor  of  the  company  defend- 
ant that  it  was  next  to  impossible  for  the 
jur^  to  discharge  their  duty,  as  the  consti- 
tutional triers  of  fact,  with  that  sense  of  un- 
constrained freedom  which  should  always 
characterize  the  deliberations  of  every  lury 
in  such  cases  as  this.  Referring  to  tiie  duty 
which  the  company  as  a  common  carrier  of 
passengers  owed  to  the  plaintiff,  and  whether 
that  duty  had  been  properly  performed,  etc. , 
he  said :  **  Under  the  law  applicable  to  this 
case  I  must  submit  the  question  to  you  to 
determine  whether  you  find  the  defendant  was 
careless  in  not  opening  the  lower  switch  or 
putting  on  locks.  Personally,  if  I  were  a 
juror,  I  would  say,  *No.*  If  I  were  a  jury- 
man, I  would  think  that  the  company  had 
done  all  that  any  prudent  man  would  do.    It 
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braked  its  cars,  opened  the  throw- off  switch 
and  left  them  there.  But  the  question  must 
be  submitted  to  you  as  jurors  to  say  whether 
you  find  it  was  carelessness  on  the  part  of  the 
defendant  to  leave  those  cars  there  on  the 
decline  on  which  the  cars  would  have  run 
into  the  main  road  in  case  they  had  got 
loose."  Again,  he  said:  ** There  is  another 
part  of  the  case  which  is  brought  out  with 
great  strength  under  the  evidence,  and 
proved,  I  think,  to  your  satisfaction, — ^as  at 
least  it  is  to  mine, — that  this  accident  was 
caused  by  the  willful  misconduct  of  certain 
boys ;  that  those  boys  meddled  with  those 
cars  and  that  switch,  and  that  it  was  tlieir 
willful  misdoing  that  caused  the  accident. 
I  leave  it  to  you  to  say  whether  you  think, 
under  those  circumstances,  a  companv  ought 
to  be  held  responsible  for  the  malicious, 
willful  misconduct  of  bad  boys.  My  own 
individual  opinion  in  that  case  is  that  they 
ought  not,  but,  as  I  am  bound  to  leave  that 
question  to  you,  I  do  leave  it  to  you  to  de- 
termine. "  Again,  in  answering  defendant's 
fifth  point,  in  which  he  was  asked  to  say.  aa 
matter  of  law.  that  **  neither  the  absence  of 
a  lock  from  the  throw- off  switch  in  the  im- 
mediate vicinity  of  the  coal  cars,  nor  the 
failure  to  open  the  double  rail  switch,  used 
as  a  throw -off,  near  the  Corbin  colliery,  can 
be  regarded  as  any  proof  of  negligence  on  tho 
part  of  the  defendant,"  he  again  volunteered 
his  own  opinion  oh  the  question  as  one  of 
fact,  which,  as  he  said,  "must  be  submitted 
to"  the  jury,  by  saying,  in  substance,  that  the 
manifest  acts  of  omission  stated  in  tho  point 
could  not  be  regarded  as  any  proof  of  neg- 
ligence. But  the  learned  judj^e's  oft-repeated 
declarations  of  his  own  opinion  on  questions 
of  fact  which  were  exclusively  for  ilie  con- 
sideration and  determination  of  tlie  jury,  and 
what  he  would  do  if  he  were  a  juror,  etc., 
are  not  all.  There  are  grave  errors  of  law 
for  which  alone  the  judgment  should  be  re- 
versed. In  the  paragraph  first  above  quoted 
from  the  charge  the  standard  of  duty  applied 
to  defendant  company  as  a  common  carrier  of 
passengers  is  ox^inary  care  merely,  viz.  : 
^If  I  were  a  jurvman,  I  would  think  that 
the  company  had.  done  all  that  any  prudent 
man  would  do.  It  braked  its  car8«  opened 
the  throw -off  switch,  and  left  them  there. "  It 
is  no  compliment,  even  to  an  ordinarily 
prudent  man,  to  say  that  he  would  not  have 
aone  more  than  brake  the  cars  in  such  a  way 
that  even  children  could  at  any  time  start 
them  down  grade  on  their  death -dealing 
errand,  or  open  the  throw- off  switch,  and 
leave  the  lever  unlocked  and  unsecured  in 
any  manner,  so  that  any  thoughtless  or  mis- 
chievous boy  could  start  it  again  with  perfect 
ease.  But  when  we  apply  to  defendant's  con- 
duct, in  leaving  the  coal  cars  in  such  an  in- 
secure condition,  etc.,  the  high  standard  of 
care  which  the  law  requires  carriers  of  pas- 
sengers to  exercise,  how  widely  different  is 
the  case?  The  contract  to  carry  implies  that 
every  precaution  which  human  skill  could 
suggest  has  been  taken  to  guard  against  every 
apparent  danger  that  may  beset  the  passen- 
ger, and  that  the  same  degree  of  care  will 
continue  to  be  exercised  until  he  reaches  the 
end  of  his  journey.    The  siding  or  branch 
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OD  which  the  coal  cars  stood  was  of  nn usually 
heavy  ^rade,  descending  rapidly  to  its  junc- 
tion with  the  main  line,  on  which  was  the 
train  in  which  plaintiff  and  other  passengers 
were  being  transported.  As  a  necessary  pre- 
caution against  the  danffer  of  cars  escap- 
ing by  accident  or  otherwise  and  running 
down  on  to  the  main  line,  the  two  throw -oil 
switches  were  constructed ;  one  near  the  point 
where  the  coal  cars  stood,  and  the  double- 
rail  switch  further  down.  The  former  was 
opened,  as  Is  alleged,  but  left  unlocked,  and 
without  any  kind  of  fastening.  The  latter 
was  not  even  opened.  If  it  had  been,  the 
escaping  coal  cars  would  have  been  arrested 
by  it  in  their  downward  course.  If  the  up- 
per switch,  alleged  to  hare  been  opened,  had 
been  locked,  or  otherwise  securely  fastened, 
the  danger  of  its  being  opened  would  cer- 
tainly have  been  greatly  lessened.  The  omis- 
sion to  even  open  the  lower  switch,  and  to 
use  proper  means  to  prevent  the  closing  of 
the  upper  one,  were  certainly  evidence  of 
culpable  negligence  on  the  part  of  the  com- 
pany. The  construction  of  these  throw-off 
switches  is  proof  of  their  necessity ;  but  if 
they  were  not  used,  or  not  properly  secured, 
of  what  avail  could  they  be  in  averting 
danger?  It  is  too  plain  to  admit  of  any 
doubt  that  even  suggesting  to  the  Jury  that 
these  acts  of  omission  should  not  be  regarded 
as  any  proof  of-  negligence  was  error. 

The  unequal ified  affirmance  of  defendant's 
second  point  was  plain  error.  In  affirming 
that  point,  without  any  qualification  or  ex- 
planation, the  learned  judge  instructed  the 
jury,  in  the  words  thereof, "thus :  *'The  un- 
contradicted testimonv  on  the  part  of  the  de- 
fendant shows  that  the  proximate  cause  of 
the  collision  in  which  the  plaintiff  was  in- 
jured was  the  wrongful  act  of  trespassers 
upon  defendant's  cars.  For  such  wrongful 
act  the  company  defendant,  under  the  cir- 
cumstances of  the  present  case,  is  not  respon- 
sible ;  and  if  the  jury  believe  the  said  testi- 
mony as  to  the  proximate   cause  of   the 


collision  their  verdict  should  be  for  defend- 
ant. "  The  vice  of  this  instruction  is  that  it 
ignores  the  question  of  defendant's  omission 
to  exercise  that  high  degree  of  care  which 
the  law  requires.  It  was  clearly  the  duty  of 
the  company  to  take  every  precaution  wlilch 
human  skill  and  foresight  could  suggest  to 
guard  against  ever^r  apparent  danger  thnt 
might  beset  the  plaintiff  and  other  passcii- 

fers.  It  foresaw  the  danger  of  cars  being 
etached,  by  accident  or  otherwise,  and  run- 
ning down  the  heavy  grade,  uncontrolled, 
onto  the  main  track;  and  it  accordingly  pro- 
vided the  two  throw -off  switches  to  guard 
against  that  apparent  danger,  but  it  omitted 
to  properly  use  the  means  which  it  had  pro- 
vided expressly  for  that  purpose.  It  omitted 
even  to  open  one  of  the  switches,  and  left  the 
other  insecurely  opened.  That  omission  was 
at  least  such  evidence  of  negligence  as  would 
have  warranted  the  lury  in  finding  that  its 
neglect  of  duty  was  the  cause  of  the  collision 
There  was  also  error  in  affirming  defend- 
ant's first  point  as  presented.  Other  errors 
of  minor  importance  might  be  noted,  but 
these  to  which  special  reference  has  been 
made  are  sufficient  to  show  that  a  fair  trial 
was  not  accorded  to  plaintiff.  The  emphatio 
and  oft- repeated  expressions  of  opinion,  etc., 
above  referred  to,  were  unwarranted,  mislead* 
ing,  and  erroneous.  They  were  an  uncalled* 
for  invasion  of  the  province  of  the  jury.  The 
line  of  demarcation  between  the  duty  of  the 
court,  as  expounder  of  the  law,  and  that  of 
the  jury,  as  the  constitutional  triers  of  fact, 
should  be  carefully  observed.  While,  on  the 
one  hand,  the  court  should  not  permit  the 
Jury  to  disregard  or  evade  its  instructions  as 
to  matters  of  law,  it  should  be  equally  care- 
ful not  to  invade  the  province  of  the  jury, 
and  take  upon  Itself  the  determination  of 
questions  of  fact  about  which  there  is  any 
doubt  or  dispute.  For  the  reasons  above  sug- 
gested the  judgment  should  be  revened,  and 
a  new  trial  oraered. 
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*1.  Wbore  a  nooresideiit  wiineaa  ftir 
whom  Interrogatories  had  been  sued 
ont  ^ras  in  eonrt  at  the  time  of  the  trial* 

it  was  error  to  permJt  the  answers  to  the  inter- 
rogatories to  be  read  to  tbe  Jury  over  objection 
€f  tbe  opposite  party,  although  the  witness  was 
In  attendance  npon  the  court  at  the  instance  of 
the  latter,  the  witness  being  actually  present 
when  tbe  answers  to  the  Interrogatories  were  of- 
fered In  evidence. 

S.  It  lo  not  cause  ftir  a  new  trial  that 
tifto  eonrt  reftised  to   allow  eertain 

^Headootes  by  Lumpkih,  J. 

Noxa— See  preceding  case  and  nofsb 
9SKR.  A. 


questions  proponnded  to  witnesses  by  de- 
fendants counsel  to  be  answered,  it  not  appear- 
ing what  answers  were  expected,  and  in  view  of 
other  evidence  and  of  admissions  in  tbe  declara- 
tion, no  possible  answers  to  these  questions  being 
substantially  material. 

8,  Upon  the  trial  of  an  aetion  agr^inst 
a  railroad  company  f6r  homicide  re- 
sulting in  part  from  the  misplacement  of  a 
switch,  it  was  not  error  to  refuse  to  allow  the 
defendant  to  show  *^be  common  experience  of 
railroads'*  in  getting  back  switch  keys  from  their 
employ^  and  that  all  railroads  have  great  dlfll- 
culty  in  keeping  up  with  such  kejrs  and  having 
them  returned  by  discharged  employes  because 
of  their  real  or  alleged  loss.  Nor  was  tbere  error 
In  refustog  to  allow  defendant  to  prove  **the 
custom  or  usage  of  railroads  in  reference  to  pro- 
viding a  watchman  for  each  of  their  switches,** 
defendant  expecting  to  prove  **that  tbe  fceneral 
custom  was  not  to  provide  a  watchman  for  such 
switches.** 

4«   Thong^h  one  of  the  main  iaraee  was 
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wlietlier  or  not  the  ongliioeF  ftir  wIumio 
honidde  the  action  wns  hroo^ht  wns 
fpailty  of  nog^lliT^nce  In  brlnfflnir  about  the 
oolUsion  whiob  resulted  in  bis  death,  tbere  was 
no  error  in  ref usiiiff  to  allow  the  defendant  to 
prove  that  he  **waB  habitually  reckless  in  runninsr 
frelffht  trains  at  exoeesive  speed,  and  running  too 
Cut  over  switches,*^  the  witness*  knowledge  nut 
extending  to  more  than  two  or  three  Instances. 

5.  The  defendant-  may  invoke  and  ose 
alle^atlonfl  benefldal  to  htmiielf  made 
In  plaintifTs  declaration  without  offering  the 
declaration  itself  In  evidence,  or  otherwise  prov- 
ing the  admissions  contained  in  such  allegations, 
and  no  unfavorable  inference  can  properly  be 
drawn  against  a  corporation  because  of  a  failure 
to  call  as  witnesses  its  own  employes  to  prove  the 
existence  of  facts  shown  by  such  admissioDS. 

6*  The  mere  Ikct  that  a  railroad  com- 
pany fldlfl  to  recover  ft*om  a  dis- 
charged employe  a  key  which  controls 
the  turning  of  a  switch  is  not  of  itself  sufficient 
to  make  the  company  liable  for  the  criminal  act 
of  such  employ^  in  maliciously  mlepladng  a 
•witch  for  the  purpose  of  wrecking  a  train.  The 
company  is  not  bound  to  anticipate  that,  purely 
out  of  revenge  for  his  discbarge,  a  former  em- 
ploy 6  might  secretly  commit  so  heinous  a  crime 
against  it  and  the  public.  Nor  is  the  company 
bound  to  exercise  constant  vigilance  to  prevent 
all  persons  whatsoever  not  in  its  employ  from 
having  the  means  or  opportunity  of  tampering 
with  its  switches  or  its  tracks.  Whether  or  not 
In  any  particular  case  the  company  exercised  the 
proper  degree  of  care  in  protecting  its  switches 
from  interference  is  a  question  for  the  jury,  in 
determining  which  they  may  look  to  the  evi- 
dence  to  ascertain  If  there  was  any  reason  for  the 
company  to  apprehend  such  interference,  and  if 
■o,  whether,  under  all  the  circumstances,  it  used 
due  diligence  in  endeavoring  to  prevent  the 
same.  In  its  charge  to  the  Jury,  the  courtshould 
not  state  or  assume  that  a  given  state  of  facts 
would  show  negllgonce  on  the  part  of  the  com- 
pany in  the  respect  indicated. 

7*  A  prima  fkcie  case  of  neg^lig^ence  on 
the  part  of  the  defendant*  which  the 
plaintifTs  declaration  covers,  cannot 
be  elTectaally  answered  by  a  given  state 
of  facts,  if  those  facts  involve  a  breach  of  dili- 
gence by  the  defendant  in  a  material  respect; 
and  such  breach  of  diligence.  If  shown,  may  be 
urged  by  the  plaintiff,  not  to  recover  upon,  but 
to  defeat  the  defendant's  justification,  although 
DO  reference  to  it  is  made  in  the  plaintiff's  plead- 
ings. 

8*  According  to  the  nndispnted  fkcts, 
the  plaintifTs  husband  was  gruilty  of 
ne^lif^nce  in  running  hla  train  in  violation 
Of  the  rules  of  the  company,  of  which  he  had 
knowledge,  and  which  he  had  agreed,  upon  en- 
tering its  empioyment,  to  obey.  For  this  rea- 
son, and  because  of  errors  committed  by  the 
court,  there  should  be  a  new  trial;  and  if,  upon 
the  next  hearing,  the  evidence  is  substantlaily 
the  same,  there  should  be  a  verdict  for  the  de- 
fendant, 

(June  28, 1808.) 

ERROR  to  tbe  City  Court  of  Macon  to  re- 
view a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  rcsultlDg  in  death  and  alleged 
to  have  been  caused  by  defendant's  negligence. 
Beversed. 
The  facts  are  stated  in  the  opinion. 

22  L.  R.  A. 


MB»»n,  Hill,  Harris  Jk  Birch  for  plain* 
tiff  in  error. 
MfMn.  Ijanier,  Anderson  Jk  Anderson 

for  defendant  in  error. 

Lnmpkin,  J.,  delivered  the  opinion  of  the 

court : 

1.  Section  3878  of  the  Code  declares  that  if 
the  state  of  facts  on  which  a  commission  to 
take  the  interrogatories  issued  ceases  to  exist 
before  the  trial  of  the  cause,  and  the  witness 
is  then  accessible  by  subpoena,  the  testi  mony 
taken  on  interrogatories  cannot  be  ufied.  It 
follows,  necessarily,  that  if  the  witness  is 
accessible  by  being  actually  present  in  court 
at  the  trial  when  his  testimony  by  inter> 
rogatories  is  offered,  his  answers  to  the  same 
cannot  be  admitted,  hut  the  witness  should 
be  examined  in  person.  It  does  not  make  the 
slightest  difference  that  his  attendance  upon 
the  court  was  at  the  instance  and  request  of 
the  opposite  party.  If,  because  of  this  fact, 
the  party  who  had  caused  the  interrogatories 
to  be  sued  out  does  not  desire  to  introduce 
the  witness,  it  is  his  right  to  decline  to  do 
so ;  but  if  he  wishes  the  testimony  of  the 
witness  to  go  before  the  jury,  he  must  put 
the  witness  on  the  stand.  Testimony  taken 
by  interrogatories  is,  at  best,  unsatisfactory 
and  imperfect,  and  it  is  the  policy  of  the 
law  to  dispense  with  this  method  of  securing 
evidence  whenever  practicable.  Of  course, 
if  answers  to  interrogatories  have  already 
been  read  to  the  jury,  and  the  witness  after> 
wards  comes  into  coiut,  this  would  not  re- 
quire Uiat  the  answers  be  ruled  out  or  with- 
drawn. Nor  must  anything  here  said  be 
construed  to  prevent  the  introduction  of  an- 
swers to  interrogatories  for  the  purpose  of 
impeaching  a  witness  when  his  testimony  on 
the  stand  is  in  conflict  with  that  which  had 
been  taken  by  commission.  Nor  is  the  rule 
announced  applicable  to  female  witnesses, 
for  they  enjoy  at  least  a  qualiiied  privilege 
as  to  attending  court. 

2.  The  evidence  showed  that  a  violent 
collision  had  taken  place  between  the  engine 
which  the  plaintiff's  husband  was  running 
as  engineer,  and  certain  box  cars  which  were 
standing  upon  a  side  track.  The  wreck  re- 
sulting from  this  collision  was  of  such 
character  that  there  could  be  no  possible 
doubt  the  engine  must  have  been  running  at 
a  very  rapid  rate  of  speed.  Counsel  for  the 
railway  company  elicited  from  certain  wit- 
nesses a  full  description  of  the  wreck  and 
its  consequences,  and  then  asked  of  each 
"whether  or  not  a  collision  of  that  violence 
could  have  taken  place  unless  the  engine  had 
been  running  at  a  very  high  rate  of  speed." 
Upon  objection  by  plaintiff's  counsel  the 
court  refused  to  allow  these  questions  to  be 
answered  ;  and,  although  it  was  not  stated  by 
counsel  propounding  the  question  what  an- 
swers were  expected,  the  court,  perhaps, 
ought  to  have  permitted  the  answers  to  go  to 
the  jury.  It  being  manifest,  however,  that 
the  engine  was  running  very  rapidly,  and  Uie 
plaintiff's  declaration  admitting  this  fact, 
the  refusal  of  the  court  to  allow  the  ques- 
tions to  be  answered  would  certainly  be  no 
cause  for  a  new  trial. 

8.  The  defendant  desired  to  show  **  the  com- 
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tnon  experience  of  railroads**  in  getting  back 
switch  keys  from  their  employes,  and,  lu  this 
connection,  to  prove  that  all  railroads  have 
^reat  diil^culty  in  keeping  up  with  such  keys, 
And  recovering  them  from  discharged  em- 
ployes. It  also  sought  to  prove  **  the  custom 
or  usage  of  railroads  in  reference  to  providing 
A  watchman  for  each  of  their  switches, "  ana 
**  that  the  general  custom  was  not  to  provide  a 
-watchman  for  such  switches."  The  court  re- 
jected all  of  this  testimony,  and,  in  our  opin- 
ion, did  so  properly.  Testimony  as  to  tlie 
common  experience,  customs,  or  usages  of 
railroads,  without  reference  to  whether  they 
are  wisely  or  badly  managed,  or  to  their  par- 
ticular location  or  surroundings,  or  to  pecu- 
liar circumstances  which,  in  any  given  in- 
stance, would  tend  to  illustrate  the  diligence 
or  negligence  of  a  company  in  recovering  or 
failing  to  recover  its  switch  keys,  or  in 
guarding  or  failing  to  guard  its  switches, 
would  be  too  vague,  uncertain,  and  indefinite 
to  aid  a  jury  in  determining  in  a  case  on  trial 
whether  or  not  the  railroad  company  was 
diligent  or  negligent  in  these  respects.  No 
two  cases  are  exactly  alike,  and,  the  facts 
and  circumstances  in  each  being  different  in 
greater  or  less  degree  from  those  arising  in 
others,  the  better  and  safer  rule  is  to  allow 
the  jury,  as  to  questions  of  the  kind  pre- 
flented,  to  determine  every  case  upon  its  own 
individual  merits,  and  in  the  light  of  its  own 
particular  facts.  In  some  cases  the  failure 
to  recover  a  switch  key  or  to  have  a  switch 
guarded,  might  involve  little  or  no  negli- 
gence whatever.  In  other  cases,  such  failure 
might  amount  to  very  gross  negl  igence.  This 
being  so,  to  permit  evidence  as  to  the  com- 
mon'ex  peri  ence  and  general  custom  of  rail- 
roads in  such  matters  would  probably  be 
misleading.  aAd  certainly  would  have  little 
weight  in  a  given  case  in  arriving  at  a  fair 
and  just  conclusion  upon  the  question  of  neg- 
ligence. 

4.  The  main  defense  relied  upon  was  that 
the  engineer  for  whose  homicicie  the  action 
was  brought  was  himself  guilty  of  negli- 
gence in  bringing  about  the'collision  which 
resulted  in  his  death,  by  running  his  en- 
gine at  too  great  a  speed,  and  in  violation 
of  the  companv's  rules.  In  support  of  this 
defense  the  defendant  offered  to  prove  by  one 
IfcCrary  that  the  deceased  was  habitually 
reckless  in  running  freight  trains  at  excessive 
speed,  and  in  running  too  fast  over  switches. 
It  appeared  from  McCrary's  testimony  that 
be  bad  been  conductor  of  a  freight  train  on 
defendant's  road  between  Macon  and  Bruns- 
wick, on  which  Kane  was  engineer,  and  that 
Kniie  had  pulled  him  two  or  three  times  on 
a  local  freight  Under  these  circumstances, 
HcCrary  could  hardly  swear  with  accuracy 
to  the  habitual  recklessness  of  the  deceased. 
The  admissibility  of  testimony  of  this  kind 
is,  at  best,  very  doubtful.  While  in  Savanna/i, 
F,  A  W.  R.  Co,  V.  Flannagan,  82  G  a.  679, 
this  court  held  that  it  was  not  error  to  receive 
•evidence  showing  the  hi^h  soeed  at  which 
the  same  engine  was  habitually  run  by  the 
ssme  engineer  at  the  same  place,  and  that  ho 
habitually  neglected  to  ring  the  bell,  Chirf 
JuUuie  Bleckley,  on  pages  588,  589.  82  Ga., 
'Characterized  this  evidence  m  being  of  doubt* 


ful  admissibility,  and  stated  that  the  au- 
thorities upon  the  question  were  in  conflict, 
citing  quite  a  number  on  both  sides.  The 
testimony  offered  in  the  case  at  bar  is  by  no 
means  so  strong  or  pertinent  as  that  In  i'lan- 
nagan*9  Case;  so,  upon  the  whole,  we  con- 
clude there  was  no  error  in  rejecting  it.  In 
this  connection,  see  also,  Atlanta  £  W,  P, 
R.  Co.  V.  ^evmian,  85  Ga.  517,  and  Central 
B.  <fc  Bkg.  Co,  V.  Kent,  87  Ga.  402,  408. 

5.  It  would  be  a  long  step  forward  in 
judicial  procedure  if  each  party  was  required 
to  admit  every  allegation  in  the  pleadings 
of  the  other  party  which  he  was  unw^illing 
to  deny  upon  oath,  and  thus  relieve  his  ad- 
versary of  the  necessity  of  proving  matters 
concerning  which  there  is  no  real  contest, 
and  saving  the  courts  much  time,  vexation, 
and  trouble.  If  this  be  so,  certainly  a  party 
should  be  relieved  from  proving  that  which 
his  adversary  distinctly  alleges.  No  sensible 
reason  occurs  to  us  why  the  defendant  may 
not  avail  himself  of  all  allegations  in  the 

Slaintiff  *s  declaration,  without  formally  ten- 
ering  the  declaration  in  evidence,  or  other- 
wise proving  the  admissions  it  contains.  The 
declaration  being  the  very  foundation  of  the 
plaintiff's  case,  he  certainly  should  be  bound 
by  whatever  he  chooses  to  allege  therein  ;  and 
he  can  have  no  just  reason  to  complain  if,  in 
the  progress  of  the  trial,  his  own  assertions 
be  taken  as  true.  Nor  can  we  see  any  reason 
for  requiring  the  defendant  to  offer  the  dec- 
laration in  evidence.  It  is  usually  read  to 
the  jury,  or  its  contents  are  stated  In  their 
hearing,  and  they  have  it  before  them  in 
their  deliberations.  It  is  therefore  available 
for  all  proper  purposes,  whether  it  be  dis- 
tinctly offered  as  evidence  against  the  plain* 
tiff  or  not.  As  far  back  as  9  Ga.,  in  Peacock 
V.  Terry t  (page  187,)  the  principle  for  which 
we  are  contending  was  distinctly  stated  in 
the  following  language:  ** Facts  alleged 
positively  in  a  bill  are  constructive  admis- 
sions in  lavor  of  the  defendant,  and  need  not 
be  proven.  The  complainant  cannot  deny 
them,  even  if  they  are  not  true,  but  must 
recover  according  to  the  cavse  he  makes  upon 
the  record."  And  Judge  Nisbet  makes  the 
matter  as  clear  as  daylight  on  pages  149, 
160,  of  the  same  volume.  In  the  present  case 
the  plaintiff *8  declaration  alleged  that  her 
husband  was  running  his  engine  at  a  high 
rate  of  speed,  and  the  defendant  consequently 
had  a  right  to  rely  upon  this  allegation  as 
an  admitted  fact,  and  no  unfavorable  infer- 
ence could,  therefore,  be  drawn  against  the 
company  because  of  any  failure  on  its  part  to 
call  as  witnesses  its  own  employes  to  prove 
this  fact. 

6.  While  a  railroad  company  is  bound  to 
exercise  ordinary  diligence  to  recover  its 
switch  keys  from  discharged  employes,  the 
mere  failure  to  do  so  in  a  particular  instance 
would  not,  per  m,  make  the  company  liable 
for  the  consequences  of  a  criminal  misplace- 
ment of  a  switch  by  a  discharged  employe 
who  had  retained  in  his  possi'ssion  a  kev 
which  enabled  him  to  do  the  mischief. 
What  would  be  ordinary  diligence  in  en- 
deavoring to  recover  a  switch  key  from  one 
no  longer  in  the  company's  employ  must 
necessarily  vary  according  to  the  facES  and 
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clrcnmstances  surrounding  each  particular 
case.  Very  slight  diligence  would  be  "or- 
dinary" in  the  absence  of  any  reason  to  an- 
ticipate or  fear  that  the  key  would  be  im- 
properly used  bv  the  person  who  was  allowed 
to  retain  it.  If  there  was  any  reason  to  ex- 
cite such  fear,  the  company  would  be  under 
freater  obligations  either  to  get  back  the 
ey,  or  else  guard  all  switches,  an  interfer- 
ence with  which  was  to  be  anticipated ;  and 
the  greater  the  reason  for  apprehending  such 
interference,  the  greater  should  be  the  care 
and  diligence  of  the  company  to  prevent  it. 
No  fixed  and  unbending  rule  could  be  laid 
down  which  would  be  fixed  and  applicable 
to  every  case.  It  is  simply  one  of  those 
things  which  a  Jury  must  determine  in  each 
case  in  the  light  of  its  own  particular  and 
peculiar  facts  and  circumstances.  This 
much,  however,  may  be  regarded  as  well  as 
settled,  viz.,  that,  in  the  absence  of  any  rea- 
son other  than  the  mere  fact  of  his  discharge 
from  his  service,  a  railway  company  is  not 
bound  to  anticipate  that  a  former  employ^, 
purely  out  of  revenge  for  his  discharge,  will 
Becretly  commit  so  heinous  a  crime  against 
it  and  the  public  as  to  maliciously  misplace 
a  switch  for  the  purpose  of  wrecking  a  train. 
In  Keeley  \.  ErU  R  Co,,  47  How.  Pr.  256, 
the  evidence  showed  conclusively  that  there 
was  no  negligence  or  want  of  proper  care  on 
the  part  of  the  defendant  in  tbe  management 
of  its  road  or  in  the  running  of  its  cars  at 
the  time  of  the  accident,  but  was  clear  and 
convincing  that  the  accident  was  caused 
solely  by  the  misplacement  of  a  switch  by 
some  evil- disposed  person,  not  connected 
with  the  road,  shortly  preceding  the  arrival 
of  the  train  in  the  nignt-time ;  and  it  was 
accordingly  held  that  a  nonsuit  was  proper. 
This  case  is  cited  approvingly  in  Bishop, 
NoD-Ck)ntract  Law,  §  580.  We  do  not  think 
a  railroad  company  is  bound,  under  all  cir- 
cumstances, and  at  all  times,  to  maintain 
constant  Tigi lance  to  prevent  all  persons 
whatever  not  in  its  employ  from  having  the 
means  or  opportunity  of  tampering  with  its 
switches  or  its  tracks.  In  Keeley*9  Com, 
iupra,  the  court  does  not  discuss  the  duty  of 
the  company  to  keep  a  constant  and  unremit- 
ting watch  against  trespassers,  but  seems  to 
take  it  for  granted  that  usually  this  would  be 
impossible,  and  this  we  think  is  undoubtedly 
true.  As  stated  above,  the  only  practicable 
way  of  ascertaining  whether  or  not»  in  any 
particular  instance,  the  company  exercised 
the  proper  degree  of  care  in  protecting  its 
switches  from  interference,  is  to  leave  the 

auestion  to  a  jury;  and  in  determining  it 
ley  may  look  to  all  the  surrounding  cir- 
cumstances to  ascertain  if  there  was  any  rea- 
son for  the  company  to  apprehend  such  inter- 
ference, and  ii,  so,  whether,  in  the  given 
instance,  it  used  due  diligence  in  endeavor- 
ing to  prevent  the  same.  In  the  case  with 
which  we  are  now  dealing,  the  charge  of  the 
court,  in  effect,  made  the  failure  of  the  com- 
pany to  recover  a  switch  key  which  had  been 
suffered  to  remain  in  the  hands  of  a  dis- 
charged employ^,  if  ordinary  diligence  had 
not  been  used  by  the  company  to  get  the  key 
back,  a  irround  of  recoverv.  This  charge  as- 
sume that  the  mere  failure  to  recover  the 
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key  was  the  caiifie  of  the  injury,  and  was 
therefore  erroneous.  Even  granting  that  such 
failure  amounted  to  a  breach  of  ordinary 
diligence,  it  might  not»  of  itself,  have  been 
sufficient  to  authorize  a  recovery.  It  waa 
still  a  question  for  the  jury,  and  not  for  the 
court,  whether  the  neirligenoe  of  the  com- 
pany, if  negligent  at  all,  in  failing  to  recover 
the  key,  was,  under  the  circumstances,  tho 
real  cause  of  the  injury. 

7.  One  ground  of  the  motion  for  a  new 
trial  assigned  as  error  the  refusal  of  the  court 
to  char/2:e  the  following  written  request: 
"The  plaintiff  is  confined  to  the  allegations 
of  negligence  made  in  the  petition.  Tliere 
is  no  allegation  of  negligence  respecting  the 
company's  leaving  any  key  in  the  possession 
of  any  employ^,  and  you  cannot  find  for  the 
plaintiff  on  that  ground."  It  is  true  that 
the  plaintiff  did  not  seek  to  recover  because 
of  negligence  on  the  part  of  defendant  in  im- 
properly leaving  one  of  its  switch  keys  in 
the  custody  of  a  discharged  employ^ ;  but  be- 
cause of  the  alleged  negligent  misplacement 
of  a  switch  which  caused  the  death  of  her 
husband.  The  plaintiff  proved  that  the 
switch  was  misplaced,  and  that  such  mis- 
placement was  the  cause  of  the  collision. 
The  defendant  sought  in  reply  to  show  that 
the  misplacement  of  the  switch  was  not  due 
to  its  fault,  but  that  the  mischief  was  done 
bv  an  evil -disposed  person,  not  in  its  service. 
The  plaintiff,  in  turn,  endeavored  to  meet 
this  defense  by  proving  that  the  company 
was  negligent  in  affording  the  evil-disposed 
person  an  opportunity  to  carry  out  his  de- 
signs, and  in  not  taking  the  proper  steps  to 
prevent  their  successful  accomplishment :  in 
other  words,  the  plaintiff  sought  to  break 
down  the  defense  of  the  company  by  showini? 
that  the  facts  alleged  and  proved  by  it  in- 
volved a  breach  of  diligence  on  its  part  in  » 
material  respect.  It  is  quite  clear  to  our 
minds  that  the  plaintiff  4iad  a  right  to  urge 
such  breach  of  diligence,  not  as  a  distinct 
basis  of  recovery,  but  for  the  purpose  of  de- 
feating the  defendant's  justification,  and  this 
the  plaintiff  could  do  although  she  had  not 
in  her  pleadings  made  any  special  reference 
to  this  particular  negligence  on  the  part  of 
the  defendant.  If  the  charge  requested  had 
been  given,  this  right  of  the  plaintiff  would 
have  been  cut  off,  and  the  request  was  there- 
fore properly  refused. 

8.  The  motion  for  a  new  trial  contained 
many  grounds.  We  have  ruled  upon  and 
disposed  of  such  of  the  same  as  bear  ma- 
terially upon  the  real  merits  of  the  case.  The 
questions  presented  by  those  not  mentioned 
will  most  probably  not  arise  upon  the  next 
trial.  According  to  the  plaintiff's  own  al* 
legations  in  her  declaration,  her  husband 
was  running  his  train  at  a  high  rate  of  speed 
at  the  time  of  the  collision,  and  the  undis- 
puted evidence  is,  he  was  running  it  in  di« 
rect  violation  of  positive  rules  of  the  com* 
pany,  of  which  he  not  only  bad  knowledge^ 
but  which  he  had  expressly  and  solemnly, 
upon  entering  the  service  of  the  company^ 
agreed  to  obey.  The  following  are  such  ex- 
tracts from  the  rules  introduo^  in  evidence 
as  are  pertinent:  **A11  trains  will  approarh 
stations  with  great  care,  expecting  to  find  the 
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wuAn  track  occupied  between  the  station 
limits  (switcbes,  when  no  posts  are  np^  or 
ether  point  designated) .  The  responsibility 
for  accident  between  limit  posts  (or  switch- 
es), or  at  fuel  and  water  stations,  will  rest 
with  approachinir  trains. **  ''All  trains  must 
reduce  speed,  and  run  with  great  care,  after 
rains  and  storms,  while  passing  switches, 
through  tunnels,  and  crossing  long  bridj^es." 
*When  approaching  stations  and  sidings, 
eoginemen  must  observe  that  switches  are  set 
rieht,  and  always  look  out  for  signals." 
*  Conductors  and  enginemen  will  be  held 
equally  responsible  for  Uie  violation  of  anj 
of  the  rules  goveming  the  safety  of  their 


trains,  and  must  take  every  precaution  for 
the  protection  of  their  trains,  even  if  not  pro- 
vided for  by  the  rules."  The  plaintiff's 
husband  being  an  emploj6  of  the  company, 
and  having  been  guilty  of  negligence  in 
bringing  about  the  catastrophe  which  re- 
sult^  in  his  death,  she  was  not  entitled, 
under  the  facts  as  they  appear  of  record,  to  a 
recovery.  For  this  reason,  and  because  of 
errors  committed  by  the  court,  a  new  trial 
is  ordered :  and  if  upon  the  next  hearing  the 
evidence  is  substantially  the  same  thera 
should  be  a  verdict  for  tho  defendant. 
Judgment  reverted^ 
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Plff'  in  Err. 

(9A  lOeb.  880.) 

The  knowledj^  of  an  inaiirmnee  ai^nt 

that  a  warranty  by  the  assured  chat  **a  oontinaous 
clear  spaoe  of  1£0  feet  shall  hereafter  be  main- 
tained^ between  the  property  Insured  and  any 
woodworking  or  manufaoturin^  establishment 
did  not  represent  the  existing  state  of  facts  and 
that  there  was  no  intent  to  change  the  situation 
and  that  the  insured  could  not  control  a  clear 
•pace  for  that  distance,  prevents  a  forfeiture  of 
the  policy  for  breach  of  the  warranty,  where  the 
agent  accepts  the  premium  and  Issues  the  policy 
without  taking  any  steps  subsequently  to  rescind 
It  thouffh  knowing  of  the  breach  of  the  warranty, 
and  it  appears  that  on  account  of  the  situation  of 
the  property,  the  manner  of  its  use,  and  its  prox- 
imity to  water,  be  considered  that  the  existing 
•pace  was  equivalent  to  that  required. 

.  {Qravl  and  Montoomery^  JJ.,  dissent.) 

(December  S4, 1808.) 

ERROR  to  the  Circuit  Court  for  Muskegon 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  flie 
insurance.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bunker  A  Carpenter  and  B. 
W*  Bareer*  for  plaintiff  in  error: 

Plaintiff  alleged  it  had  maintained  the  re- 
quired clear  space,  and  under  this  allegaUon  it 
was  permitted  to  prove,  not  that  it  did  maintain 
it,  but  that  though  it  bad  not  maintained  it, 
it  had  been  excused  therefrom  bv  other  affirm- 
ative testimony  in  avoidance,  fiefore  this  tes- 
timony could  properlv  be  admitted  the  plain- 
tiff should,  by  his  pfeadiogB,  have  confessed 
that  it  did  not  exist,  and  alleged  other  facts 
which  would  constitute  an  avoidance. 

Meadows  v.  Uavkeye  Ins.  Co.  62  Iowa,  887. 

Suppose  that  Mr.  Smith  knew  when  the  pol- 


icy was  negotiated  tbat  the  space  did  not  then 
exist.  The  warranty  was  that  thereafter  this 
space  should  be  maintained.  Did  the  fact  that 
Smith  knew  the  situation  when  the  policy  was 
asked  for  or  issued  tend  to  prove  that  after  the 
policy  was  issued  this  space  was  maintained? 
Not  at  aU.  And  this  space  thereafter  must  be 
maintained  or  the  policy  would  be  void. 

Adair  y.  Adair,  5  Mich.  804,  71  Am.  Dea 
779. 

The  policy  provided  that  "no  officer,  agent, 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provi^on  or  condition 
of  this  policy,  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to  such 
provisions  and  conditions,  no  officer,  agent,  or 
representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions 
or  conditions,  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the  insur- 
ance under  this  policy  exist  or  be  claimed  by 
the  insured,  unless  so  written  or  attached. 

If  this  clause  was  a  pert  of  our  policy,  and 
itself  was  not  also  waived,  then  Mr.  Smith  had 
no  right  to  strike  out  the  space  clause  of  the 
policy  without  at  least  indorsing  it  in  writing 
upon  the  policy,  and  this  was  not  done,  and 
therefore  proof  of  an  elimination  of  this  space 
clause  from  the  contract  by  Mr.  Smith  orally 
or  otherwise  not  indorsed  on  the  policy  was 
incompetent 

Cleaner  v.  Traden^  Ins.  Co.  60  Mich.  627; 
Bobinsan  v.  Fire  Asso.  of  Philadelphia,  68  Mich. 
90;  Bankins  t.  Boekford  Ins.  Co.  70  Wis.  1 ; 
Walsh  V.  Eartford  F.  Ins.  Co.  78  N.  Y.  5; 
Marvin  v.  Universal  L.  Ins.  Co.  86  N.  Y.  278, 
89  Am.  Rep.  667;  Oerman  Ins.  Co.  v.  Heiduk, 
80  Neb.  296;  Waynesboro  Mut,  F.  Ins.  Co.  r 
T.  Oonoter.  98  Pa.  884.  42  Am.  Rep.  618. 

The  unaerstanding  of  Mr.  Ducey  wss  not 
competent  evidence  ss  to  what  this  written 
contract  was.  Neither  was  the  second-hand 
opinion  of  insurance  men,  as  it  was  given  by 
Mr.  Duoey  against  our  objection. 


NonL— The  elTect  of  an  agent*9  knowledpre  of  the 
'ftdaity  of  answers  in  an  application  for  insurance 
m  treated  in  an  extensive  note  to  Clemans  v.  8u- 
loeme  Assembly  Koyal  8oa  of  Qood  JTellows  (N. 
T.JlSrAR.  A.S{. 

The  rule  that  has  been  in  some  cases  strictly  an- 
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plied  to  deny  any  relief  from  the  f alsltv  of  A  war- 
ranty even  if  the  facts  were  known  co  the  insurance 
agent  is  limited  in  an  Important  respect  by  the  de- 
cision in  the  above  case  and  that  f  oliowingt  Mutual 
Ben.  L.  Ins.  Co.  v.  Boblson,  post,  asSw 


See  also  22  L.  R.  A.  325;  27  L.  R.  A.  398. 
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Eidtnei  t.  BM,  8  Mich.  66,  77  Am.  Dec.  444; 
Chippewa  Lnmber  Co,  y.  Pbenix  I'M,  Co,  80 
Mich.  116;  Tompkins  v.  Gardner  &i  8,  Co.  69 
Mich.  62;  Jones  v.  Phelms,  5  Mich.  218;  authsr- 
iand  v.  Crane,  Walk.  Cb.  523;  Walker  ▼.  StaU 
Ins,  Co,  46  Kan.  812;  Putnam  v.  Russell,  86 
Mich.  889;  MoKemie  ▼.  £fj^A^,  47  Mich.  285. 

The  policy  provided  that  ''this  policy  is  made 
•nd  accepted  subject  to  the  foregoing  stipula- 
tions and  conditions,"  none  of  which  tbey  de- 
•Clare  in  writing  can  or  shall  be  considered  as 
waived,  except  evidence  of  the  agreement  to 
waive  same  be  indorsed  in  writing  upon  the 
contract  itself.  Under  these  circumstances  the 
circuit  court  should  have  sustained  the  motion 
of  defendant  for  verdict. 

Wood.  Fire  Ins.  2d  ed.  422,  425,  428;  May, 
Fire.  Life  &  Ace.  Ins.  8ded.  g§  156, 157;  Amer- 
ican Ins.  Co.  V.  Gilbert,  27Micb.  481;  Robinson 
V.  Continental  Ins.  Co.  6  L.  R.  A.  95,  76  Mich. 
-641;  Miller  v.  Amazon  Ins.  Co,  46  Mich.  463; 
Chippeica  Lumber  Co,  v.  Phenix  Ins.  Co.  supra; 
jEtna  Ins.  Co,  v.  Resk,  44  Mich.  55,  38  Am. 
Bep.  228;  Briggs  v.  Fireman's  Fund  Ins.  Co,  of 
San  Francisco,  65  Mich.  52;  Security/  Ins,  Co. 
▼.  Fay,  22  Micb.  467.  7  Am.  Rep.  670;  I^ew 
York  Cent.  Ins.  Co.  v,  Watson,  23  Mich.  486; 
Worceftter  v.  W^oreester  Mat.  F.  Ins.  Co,  9 
<Jray,27;  Glendale  Woolen  Mfg.  Co.  v.  Protection 
Ins.  Co.  21  Conn.  19.  54  Am.  Dec.  309;  Stout 
V.  City  F,  Ins.  Co,  12  Iowa,  371,  79  Am.  Dec. 
639;  Murdoch  v.  C/ienango  County  Mut.  Ins. 
Co.  2  N.  Y.  210:  Aurora  F.  Ins.  Co,  v.  Fddy, 
49  111.  106;  Ripley  v.  ^tna  Ins.  Co.  30  N.  Y. 
137,  86  Am.  Dec.  382;  First  Nat.  Bank  of 
BalUlon  Spa  v.  Aorth  America  Ins,  Co.  50  N. 
Y  45,  Hlumer  v.  Phcenix  Ins.  Co.  45  Wis.  622; 
Bilbrough  v.  Metropolis  Ins,  Co.  5  Duer,  587. 

Tbe  meaning  of  tbe  language  of  tbe  contract 
was  a  quest ioD  of  law  for  the.court  and  not  of 
fact  for  tbe  jury. 

2  Wood.  Fire  Ins.  p.  1112;  McKensde  v. 
Sykes,  supra;  Gage  v.  Meyers,  59  Mich.  307; 
Tompkins  v.  Gardner  <&  S.  Co,  supra, 

Messrs.  Smith*  Nims,  Hoyt  A  Erwin  for 
•defendant  in  error. 

Durand*  J.,  delivered  the  opinion  of  the 
•court: 

This  case  was  brought  to  recover  upon  an 
insurance  policy,  by  which  the  defendant  had 
insured  the  plaintiff  upon  certain  lumber, 
lath,  and  shingles,  owned  by  it.  or  held  in 
trust  or  on  commission,  or  sold  but  not  de- 
livered, piled  on  its  mill  docks  Nos.  8,  4.  and 
6,  at  Muskegon,  Mich.  Among  other  things 
the  policy  contained  ft  clause  as  follows: 
^  Warranted  by  the  assured  that  a  continuous 
-clear  place  of  150  feet  shall  hereafter  be  main- 
tained between  the  property  hereby  insured 
and  any  woodworking  or  manufacturing  es- 
tablishment, and  that  said  spaoe  shall  not  be 
used  for  handling  or  piling  of  lumber  there- 
on for  temporary  purposes,  tramways  upon 
which  lumber  is  not  piled  alone  being  ex- 
■cepted  ;  but  this  shall  not  be  construed  to  pro- 
hibit loading  or  unloading  within,  or  the 
transportation  of  lumber  and  timber  products 
across,  such  clear  space;  it  being  especially 
understood  and  agreed  by  the  assured  that  any 
violation  of  this  warranty  shall  render  this 
policy  null  and  void."  Within  a  few  days 
after  the  policy  was  given,  the  insured  prop- 
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erty  was  destroyed  bv  fire.  At  tbe  time  the 
policy  was  issued  the  agent  who  insured  it 
knew  the  exact  condition  and  location  of  tlM 
Insured  property,  and  knew  that  the  clear 
space  of  150  feet,  actual  measurement,  did 
not  exist,  and  he  also  knew  that  the  assured 
did  not  have  it  in  its  power  to  control  a  clear 
space  for  150  feet,  as  mentioned  in  the  policy. 
He  knew  that  the  adjoining  docks  1  and  2 
were  being  used  for  the  purpose  of  piling 
lumber  and  shingles  upon,  and  that  it  was  not 
the  intention  of  the  assured  to  make  any 
change  in  its  method  of  conducting  the  busi- 
ness, or  in  the  use  of  the  space  as  it  was  used 
at  the  time  the  pK>licy  was  given.  He  also 
knew,  as  stated  in  the  brief  of  defendant's 
counsel,  that  in  a  narrow  straight  line  from 
the  lumber  on  the  docks  to  the  plaintiff's  saw- 
mill there  was  perhaps  a  clear  space  of  150 
feet,  but  that  out  of  a  straight  line  this  was 
not  so,  and  that  between,  the  lumber  on  the 
docks  and  Hovey  &  McCracken's  mill  there 
was  not  a  continuous  dear  space  of  even  100 
feet.  But  the  agent  understood  it,  and  knew 
how  the  docks  were  used  and  to  be  used.  The 
rate  of  premium  to  be  paid  for  insurance  upon 
the  different  docks  was  fixed  by  defendant's 
a^ent  with  reference  to  the  supposed  risk  in 
view  of  the  manner  in  which  the  docks  were 
used,  and  the  distance  from  other  exposure. 
The  record  shows  that  although  the  clear 
space  referred  to  was  not  150  feet,  actual 
measurement  yet  that  on  account  of  the  situ- 
ation of  the  property,  the  manner  of  its  use, 
and  its  proximity  to  water,  it  was  con8idei>»d 
equivalent  to  that  distance  by  insurance  men, 
and  the  testimony  clearly  shows  that  it  was  so 
considered  in  the  office  of  the  defendant's 
a^ent,  who,  in  full  knowledge  of  the  actual 
distance  maintained  and  to  be  maintained, 
wrote  the  policy  referred  to,  and  placed  that 
distance  at  150  feet.  No  change  was  made  by 
the  assured  after  the  issuing  of  the  policy, 
and  of  this  fact,  also,  the  defendant's  agent 
had  full  knowledge.  He  resided  in  Mus- 
kegon, had  examined  this  property  with  spe- 
cial reference  to  its  location  and  to  its  desir- 
ability as  insurance  property,  and,  knowing 
these  facts,  issued  the  policy  referred  to,  and 
took  the  premium  which  he  charged  for  the 
insurance.  The  defendant  insists  that  the 
clause  ^that  there  shall  be  hereafter  main- 
tained 150  feet  clear  space"  must  be  rendered 
literally,  and  without  regard  to  the  knowl- 
edge of  the  agent  as  to  what  the  actual  dis- 
tance was,  thereby  asserting  that  it  has  the 
right  to  accept  the  money  of  the  assured,  issu- 
ing its  policy  therefor,  and  lead  him  to  un- 
derstand tliat  he  has  a  valid  insurance  until 
a  loss  occurs,  and  then  to  repudiate  its  lia- 
bility. Such  a  rule  as  this  would  enable  it 
to  atnrm  a  contract  entered  into  by  it  with  full 
knowledge  of  all  the  facts  in  so  fir  as  such 
contract  might  be  of  advantage  to  it,  and  to 
repudiate  it  the  moment  it  ceased  to  be  ad- 
vantageous. This  is  inequitable,  and  con- 
trary to  the  well-established  rulo  in  reference 
to  when  and  how  the  repudiation  of  a  con- 
tract shall  be  made.  The  knowledge  of  the 
agent  is  the  knowledge  of  the  company. 

"  If  the  insurer  receives  the  premiums  with 
full  knowledge  of  facts  constituting  a  breach 
of  one  of  the  conditions  of  the  policy,  the 
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fight  to  insist  that  the  policy  is  forfeited  for 
<hat  cause  is  gone. "  Merskon  ▼.  National  Ins, 
Co,  34  Iowa,  87.  In  Plumb  v.  Cattaraugus 
County  Mut.  Ins.  Co,,  18  N.  Y.  892,  72  Am. 
Dec.  526,  where  the  agent  of  a  company  had 
Incorrectly  filled  in  the  measurements,  he 
himself  knowing  that  they  were  incorrect,  it 
was  held  that  his  knowledge  bound  the  com- 
pany,— that  they  were  estopped  to  deny  the 
assertion.  In  Rowley  ▼.  Empire  Ins,  Go^y  8 
Eeyes,  557,  the  application  stated:  **I  own 
the  property  ;  there  is  no  incumbrance. "  But 
there  was  a  mortgage  upon  the  property,  of 
which  the  insurer's  agent  had  notice,  but 
notwithstanding  that  notice  the  agent  flllei 
up  the  policy,  setting  forth  falsely  that  there 
was  no  incumbrance.  It  was  held  that  the 
fnHuren  were  estopped  to  set  up  the  incum- 
brance as  a  defense  to  the  action.  In  Hodg- 
kins  V.  Montgomery  County  Mut.  Ins.  Co., 
84  Barb.  213,  the  application  stated :  ''The 
above  property  is  owned  and  occupied  by 
me." 

As  a  matter  of  fact  these  words  were  in- 
serted by  the  defendant's  agent  after  plaintiff 
had  informed  him  as  to  the  particular  nature 
of  his  title  and  interest,  which  was  a  contract 
for  the  purchase  of  the  land,  and  for  which  a 
deed  was  not  demandable  at  the  time  the  fire 
<Kx:urred.  it  was  held  that  the  knowledge  of 
the  agent  was  the  knowledge  of  his  concern, 
and  that  the  insurers  were  estopped  to  defend 
•on  the  ground  that  the  interest  was  misstated, 
la  Rovoard  F.  Ins.  Co.  v.  Bruner,  28  Pa.  60, 
the  description  and  survey  were  made  a  part 
of  the  policy  and  a  warranty  on  the  part  of 
the  insured,  and  one  of  the  conditions  was 
that  a  false  description  should  vitiate  the 
policy.  The  application  failed  to  disclose 
mortgages  to  the  amount  of  $6,000  which 
were  upon  the  property.  It  stated  that  the 
works  were  operated  by  the  proprietor,  and 
li/(hted  by  closed  lamps.  The  proof  showed 
that  an  open  light  was  used  to  light  up  with ; 
that  the  works  were  not  exclusively  operated 
br  the  proprietor ;  but  it  was  proved  that  the 
^company's  agent  knew  how  the  building  was 
<Kcupied,  and  knew  of  the  mortgage ;  and  it 
was  held  that  the  plaintiff  was  entitled  to  re- 
•cover.  In  Oumberla/nd  Valley  Mut.  Prot.  Co. 
▼.  Schdl,  29  Pa.  81,  insurer's  agent  examined 
the  premises,  and  wrote  the  description  in  the 
application,  but  nothing  was  said  about  an 
•oven  contained  in  the  building.  Held,  that 
it  would  not  avoid  the  policy  if  the  material 
matter  was  open  to  view,  or  if  the  insurer's 
•agent  had  notice  of  it.  The  same  rule  was 
held  in  Columbia  Ins.  Co.  v.  Cooper,  50  Pa. 
831.  In  People's  Ins,  Co.  v.  Spencer,  68  Pa. 
853,  91  Am.  Dec.  217,  the  policy  stated  that 
*  the  risk  shall  not  be  increased  without  the 
consent  of  insurers.**  The  insured  did  in- 
crease the  risk  by  using  it  for  the  purpose  of 
distilling  whiskey.  It  was  held  a  question  of 
fact  for  the.  jury  whether  the  agent  ought  to 
have  known  from  the  examination  he  made, 
or  was  told,  that  the  premises  would  be  used 
for  distilling,  and,  if  he  did  know  it,  the 
company  must  be  held  to  have  taken  the  risk 
with  their  eyes  open.  InJames  River  Ins.  Co, 
y,  Merritt,  47  Ala.  887,  the  application  de- 
'•cribed  the  property  as  a  frame  s^eam  sawmill 
«ad  machinery  oontaiced  therein.  As  a  matter 
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of  fact  there  was  a  planing  machine  in  the 
building,  which  was  a  class  of  property  for 
which  a  higher  rate  of  premium  would  navo 
been  charged.  The  insurer  pleaded  that  the 
presence  of  the  planing  machine  was  con- 
cealed. The  plaintiff  replied  that  the  ap- 
plication was  written  bv  the  defendant's 
agent  after  an  inspection  of  the  propeity.  It 
was  held  that  the  replication  was  ffood.  In 
Franklin  v.  Atlantie  F.  Ins.  Co.,  42' Mo.  466, 
it  was  stipulated  that  the  interest  of  the  in* 
sured  in  the  property  must  be  an  entire,  un- 
conditional, and  sole  ownership.  The  com- 
pany's agent  was  informed  that  the  insured 
was  only  a  part  owner,  and  that  the  property 
was  incumbered.  It  was  held  that  the  com- 
pany was  estopped  to  set  up  the  conditional 
interest  as  a  defense  to  the  action.  In  At- 
lantic Ins.  Co.  V.  WHght,  22  111.  462,  it  was 
stipulated  that,  if  the  interest  of  the  insured 
was  other  than  absolute,  the  insurance  should 
be  void.  The  fact  was  that  the  absolute  title 
was  held  by  trustees  for  the  use  of  his  wife, 
which  fact  was  not  stated  in  the  policy,  but 
the  particulars  of  the  title  were  made  known 
to  the  company's  agent.  It  was  held  that  the 
company  was  estopped  to  contradict  the  de- 
scription stated  in  the  policv.  In  Home  Mut, 
F.  Ins.  Co.  V.  Oarfield,  60*111.  124.  14  Am. 
Rep.  27,  it  was  stipulated  that  if  the  interest 
of  the  insured  be  less  than  a  fee  it  must  be 
stated  in  the  policy.  The  insured  stated  that 
it  was  a  fee.  The  agent  of  the  company  knew 
that  he  had  made  a  mortgage  upon  the  prem- 
ises to  secure  $10,000,  and  the  policy  was 
made  payable  to  the  mortgagee.  It  was  held 
that  to  permit  the  company  to  defend  on  that 
ground  would  countenance  the  perpetration 
of  a  gross  fraud.  The  same  rule  is  held  in 
Rockford  Ins.  Co.  v.  Nelson,  65  111.  416; 
Anth's  Ins.  Go.  v,  Shipman,  77  111.  189.  In 
MeBrider,  RepuHieF.  Ins.  Co.,  80  Wis.  562, 
the  application  was  filled  up  by  the  com- 
pany's agent,  stating  the  title  to  be  in  the 
plaintiff.  It  was  held  that  if  the  agent  was 
informed  in  regard  to  the  title,  and  he  in- 
serted in  the  application  an  untruth  in  respect 
to  it,  the  misrepresentation  would  not  affect 
the  plaintiff's  right  to  recover ;  and  in  Wi- 
nans  ▼.  AUemania  F.  Ins.  Co.  88  Wis.  842, 
where  the  insurer  was  prohibited,  among 
other  things,  from  using  gasoline  within  the 
insured  building,  except  by  writing  indorsed 
on  the  policy,  it  was  proved  that  the  agent 
consented  that  the  premises  might  be  lighted 
with  gasoline  until  a  change  in  the  manner  of 
lighting  could  be  effect^.  The  premises 
were  consumed  by  fire  before  the  change  was 
made.  It  was  held  to  be  settled  law  in  that 
state  that  an  agent  of  an  insurance  company, 
authorized  to  take  risks  and  issue  policies 
against  fire,  may  waive  by  parol  any  condi- 
tions in  the  policies  issued  by  him.  The 
agent  who  has  power  to  accept  applications 
and  issue  policies,  but  who  with  knowledge 
of  the  facts  fails  to  state  them  correctly,  binds 
the  company  to  the  misdescriptions  made  by 
him  :  and  although  the  statements  made  in  the 
application  were  untrue,  yet  if  the  insurer 
was  informed  of  and  knew  the  truth,  and  after 
such  knowledge  received  the  application  and 
premium  and  issued  the  policy,  he  must  be 
held  liable,  and  the  knowledge  of  the  agent  is 
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the  knowledge  of  the  Insurer.  MiQer  ▼.  Mut- 
vol  Ben.  L,  In$,  Co,  81  Iowa,  216,  7  Am.  Rep. 
122;  Ayres  ▼.  Home  Ins.  Co.  21  Iowa,  185. 
In  Pe(yna  M.  dt  F.  Ins.  Co.  v.  BaU,  12  Mich. 
202,  the  policy  prohibited  keeping  gunpow- 
der without  permission  written  upon  the 
policy.  It  was  held  if  the  agent  who  issued 
the  policy  knew  that  gunpowder  was  kept, 
and  to  be  kept,  the  contract  was  valid,  wheth- 
er permission  was  indorsed  or  not,  notwith- 
standi Dg  the  printed  condition  in  t^e  contract 
showing  the  agent's  authority  was  limited, 
for  the  company  must  be  regarded  as  having 
known  that  gunpowder  was  and  would  be 
kept ;  the  knowledge  of  the  agent  being  the 
knowledge  of  the  principal.  It  would  be  a 
fraud  to  permit  him  to  issue  a  policy  which 
they  intended  to  treat  as  voia  if  loss  oc- 
curred. In  .^tTM  Live  8tock,  F.  d  T.  Ins.  Co. 
T.  Olmstead,  21  Mich.  246,  4  Am.  Rep.  488, 
the  application  was  required  to  state  what,  if 
any,  incumbrances  were  upon  the  property 
insured,  and  the  amount.  There  were  two 
mortgages  upon  it.  The  company  *s  agent  ad- 
mitted that  he  knew  of  the  mortgages  when 
he  drew  up  the  application.  The  application 
was  made  part  of  the  contract,  ana  the  an- 
swers were  expressly  made  warranties.  It 
was  held  that  the  failure  to  disclose  the  mort- 
gages was  to  be  attributed  either  to  the 
agent's  ignorance,  negligence,  or  fraudulent 
pretense :  he  was  giving  an  indemnity  when 
he  knew  he  was  giving  none ;  and  that  it  was 
fraud  on  the  insured  to  take  the  premium; 
hence  the  insurers  were  estopijea  on  that 
ground.  The  same  rule  was  laid  down  in 
Michigan  State  Ins.  Co.  t.  Lewis,  80  Mich.  41 ; 
HaU  y.  Cone&rdia  F.  Ins.  Co.  90  Mich.  408 ; 
Baire  v.  Oldo  Farmers*  Ins.  Co.  98  Mich.  481. 
In  commenting  on  this  subject,  in  jBtna 
Live  Stock,  F.  db  T.  Ins.  Co.  v.  OlmsUad, 
supra,  Mr.  Justice  Cooley  savs :  **  It  is  true 
that  in  this  case  the  paper  in  question  was 
drawn  by  an  agent,  but  we  do  not  think  that 
in  a  legal  point  of  view  the  rights  of  the  par- 
ties are  any  different  from  what  they  would 
be  had  the  agent  himself  been  the  insurer. 
The  insurance  business  of  the  world  is  done 
through  agents  almost  exclusively,  and  the 
maxim,  qui  faeit  per  alium  fadt  per  se,  ap- 
plies with  special  force  to  their  acts.  These 
•jsents  assume  to  have,  and  irenerally  do  have, 
much  more  intimate  knowledge  of  the  busi- 
ness than  those  with  whom  they  deal,  .  .  . 
and  when  an  agent,  who  at  the  time  and  place 
is  the  sole  representative  of  the  principal,  as- 
sumes to  know  what  information  the  prin- 
cipal requires,  and,  after  being  furnished 
with  all  the  facts,  drafts  the  paper,  which  he 
declares  satisfactory,  induces  the  other  party 
to  sign  it,  receives  and  retains  the  insurance 
money,  and  then  delivers  a  contract  which  the 
other  party  is  led  to  believe,  and  has  a  riffht 
to  believe,  gives  him  the  indemnity  for  which 
he  paid  his  money,  we  do  not  think  the  in- 
surer can  be  heard  in  repudiation  of  the  in- 
demnity, on  the  ground  of  his  agent's  un- 
skillfulness,  carelessness,  or  fraucT.  If  this 
can  be  done.  It  is  easy  to  see  that  the  com- 
munity is  at  the  mercy  of  the  insurance 
•gents,  who  will  have  little  difficulty,  in  a 
large  proportion  of  the  cases,  in  giving  a 
worthless  policy  for  the  money  they  receive.  **  I 

S2L.R.A. 


Act  149  of  the  Session  Laws  of  1881,  whid^ 
is  an  act  to  provide  for  a  standard  form  of  Sir^ 
insurance  policy,  was  evidently  intended  by 
the  legislature  to  prevent  some  of  the  abuses- 
complained  of  by  Mr.  Justice  Cooley,  for  it. 
is  expressly  stated  in  the  act  that  the  form  o^' 
policy  contemplated  by  it  was  for  the  pur- 
pose, among  other  things,  of  **  securing  fair- 
ness and  equity  between  the  insurers  and  in* 
sured,**  and  for  the  **  avoidance  of  conditions^ 
the  violation  of  which  by  the  assured  would, 
without  being  prejudicial  to  the  insurer, 
render  the  policy  void,  or  voidable  at  ther 
option  of  the  insurer. "    If  the  end  sought  for 
bf  the  legislature  has  not  been  accompjished- 
it  is  no  fault  of  the  act.     It  is  certain,  how- 
ever, that  it  was  not  thought  desirable  that 
the  insurer  should  be  furnished  with  any^ 
more  avenues  for  the  avoidance  of  its  poli* 
cies  than  had  already  been  recognized  by 
the  courts,  when  dealing  with  the  forfeituror 
clauses  usually  contain^  in  policies  of  in- 
surance.   No  different  rule  should  be  adopte<& 
in  this  class  of  cases  than  is  in  others,  and  the 
same  rules  in  relation  to  estoppel  and  waiver 
should  be  applied.     In  this  case  the  agent  or 
the  company  knew  the  exact  amount  of  con- 
tinuous clear  space  kept,  and  to  be  kept,  hy 
the  plaintiff,  and  decided  that  such  clear 
space,  in  consideration  of  the  situation  of  the> 
property  and  its  surroundings,  was  equiv- 
alent to  150  feet,  as  ordinarily  understood- 
by  insurance  men.     He  wrote  the  distance  lit. 
the  policy  himself.     He  took  the  plaintiff's 
money  for  a  supposable  valid  insurance,  and 
led  hfm  to  believe  it  was  such.    He  knew  that 
no  change  was  made  by  the  plaintiff  to  in- 
crease the  actual  amount  of  continuous  clear 
space  after  the  policy  was  issued,  and  that  it 
was  not  expected  by  either  party  that  he-   * 
should  do  so.     Tet,  *knowing  these  facts,  n<^ 
steps  were  taken  by  him  to  cancel  the  policy, 
or  to  refund  the  money  obtained  from  plain* 
tiff  on  account  of  it    The  benefits  of  the- 
transaction  were  all  retained  by  the  defendant 
so  long  as  no  liability  was  impending,  and  it 
was  not  until  after  the  loss  oocurrea  that  a. 
forfeiture  was  claimed  bv  it.    To  allow  this 
to  be  done  under  these  circumstances  would 
be  to  permit  a  person  to  keep  silent  when  hs> 
should  speak,  and  to  enable  him  to  reap  the- 
benefit  oi  his  own  wrongdoing  after  having 
himself  led  his  victim  into  a  trap.  It  most  be- 
held that  the  defendant  is  estopped  from, 
avoiding  the  policy  for  the  reasons  claimedr 
by  it. 

The  judgment  should  he  affirmed,  wiik  costK 

McGratli*  Ch,  J.,   and  Loii|p»  J.,  coa«- 
curred  with  Duriuid*  J. 

ChfmnU  «7m  dissenting : 

This  is  a  suit  upon  a  poli<^  of  insiiranos^ 
dated  September  2,  1890,  and  covering  the- 
same  property  as  that  in  the  case  pf  the  same 
plaintiff  V.  London  A  Laneasfure  Fire  Ins. 
Co. ,  91  Mich.  441.  The  policy  is  one  knows* 
as  the  ** Michigan  Standard,**  being  the  one 
required  by  the  Michigan  statute.  Its  terror 
are  identical  in  language  with  that  of  the 
London  &  Lancashire  Fire  Insurance  Com- 
pany. The  warranty  for  the  maintenance  of 
150  feet  clear  space  is  the  same.  The  only  dif- 
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ference  between  the  facts  of  Ihe  two  CMes  Is 
tbat  fa  thli  case  t^e  policy  covered  the  lum- 
btf  QpoQ  docks  8,  4,  and  0,  while  io  tbe  for- 
mer case  the  policy  coTered  the  lumber  apon 
sll  tbe  docks.  The  declaration  was  in  the 
usoal  fonn.  aodalle^edtbat  tbe  plaintiff  bad 
InallreepectBcomplied  with  the  tennsof  the 
pollcv.  This,  of  course,  was  an  allegation 
(hat  ft  bad  preserred  190  feet  clear  space  be- 
tween the  property  loaured  and  "any  wood- 
working or  manufacturing  establishinent, 
and  that  nid  space  bad  not  been  used  for 
handlingor  piling  lunabertbereon  few  tempo- 
rary purposes,  tramways  aliwe  l>elng  except- 
ed." TbepolicyalsopntTldedtbat  this  clause 
■bould  not  be  construed  to  prohibit  loadinz 
or  uulondine  within,  or  the  transportation  dt 
lomber  or  timber  products  acroea,  such  clear 
space.  Tbe  defendaat  introduced  do  testi- 
mcoy.  Tbe  situation  of  tbe  propertT  will  be 
better  undeiatood  by  the  following  aiagram : 


bad  been  cairying  on  business  tberc  for  ht- 
eral  years.  Tbat  tt  had  never  paid  any  aU 
tention  to  space  between  material  stored  on 
docks  1  and  a  and  its  mills.  Tbat  the  custom- 
ary rate  of  insurance  on  docks  1  and  2  was 
0  per  cent,  and  on  docks  B,  i,  and  9,  £(  per 
cent.  To  the  east  of  dock  I  were  situated  tbe 
docks  and  sawmill  of  another  company,  with 
a  c1e«r  space  of  leas  than  100  feet  between. 
Tbe  agent  of  the  defendant  company  vistted 
the  premises  in  the  fall  of  1889.  and  while 
both  of  these  mills  were  inoperaCion,  fur  the 
purpose  of  examining  tbe  risk.  He  was  fre- 
quently upon  the  premisea  in  the  summer  of 
1890,  and  was  familiar  with  the  use  made  of 
docks  1  and  2.  upon  which  shingles  niana- 
factored  at  plaintiff's  mill  were  piled  for 
shipment.  Plaintiff's  agent  was  asked  to  state 
how  insnrance  men  regarded  and  treated  tbe 
space  maintained  by  the  plaintiff  between  tbe 
material  plied  on  docks  S,  i,  and  5  and  Um 
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■n*  erldenoe  on  the  part  of  the  plaintlfll  mill.  Hfsnplywu!  "Why,  if  wo  maln- 
woed  to  show  that  It  maintained  a  cleai  tallied  a  space  between  the  material  piled  on 
^ceof  IMfeetlnadlrectlloe  from  Its  lnm<  docks  S,  4,  and  Sand  our  own  mill,  that  waa 
ber  on  docks  8,  4,  and  0  to  id  mill.  That  It  I  fall  Indication  of  the  reqnlremenU  of  the 
KL.R.A. 
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polfcT.*  OneEaston,  a  local  Insurance  agent, 
testified  that  be  knew  the  use  to  which  these 
docks  were  put,  and  that  the  rate  of  $2.75  per 
hundred  on  docks  8,  4,  and  5  was  because 
there  was  160  feet  space  from  the  mill.  On 
cross-examination  the  witness  was  asked. 
**  W  hen  you  say  that  that  rate  was  fixed  be- 
cause it  was  more  than  160  feet  from  any 
woodworking  or  manufacturing  establish- 
ment, you  mean  that  it  was  because  there  were 
more  than  150  feet  of  clear  continuous  space 
between  the  property  rated  and  such  an  in- 
stitution, do  you  not?  Anmoer,  I  mean  to  say 
that  there  was  150  feet  space  between  the 
shingle  company's  mill  and  this  lumber. 
Question.  In  fixing  the  rate  at  $2.75  on  lum- 
ber, it  is  established  only  in  such  cases  where 
it  is  at  least  150  feet  of  continuous  clear  space 
between  the  property  rated  and  such  an  estab- 
lishment, is  it  not?  A.  I  don*t  think  there 
was  150  feet  space.  Q,  You  don't  answer  my 
question.  A.  That  is  the  basis  the  rate  is 
fixed." 

One  Wood,  another  local  Insurance  agent, 
testified  that  he  thought  the  space  between 
dock  1  and  the  westerly  dock  of  the  adjoining 
mill  owners,  which  was  less  than  100  feet, 
was  considered  equivalent  to  150  feet.  He 
further  testified  that  sometimes  docks  1  and  2 
were  covered  with  shingles,  and  sometimes 
they  were  not,  and  that  they  varied  at  dif- 
ferent times  in  amount  and  in  places  where 
they  were  piled,  according  as  they  were 
manufactured  and  shipped.  In  reply  to  the 
question  whether  in  placing  Insurance  under 
the  circumstances  it  would  be  expected  by  in- 
surance men  that  the  material  on  docks  1  and 
2  should  be  removed,  or  whether  he  would 
simply  expect  to  maintain  substantially  the 
aame  conditions  as  existed  at  the  time  the 
insurance  was  effected,  this  witness  said : 
**That  would  be  considered  as  maintaining  it 
at  the  time  insurance  was  effected  by  some  in- 
surance men.  I  don't  know  that  all  would 
consider  it  so."  All  this  testimony  was  re- 
ceived under  ob jecti  on  and  exception.  At  the 
time  of  the  fire,  shingles  were  piled  upon 
docks  1  and  2  to  within  25  or  80  feet  of  the 
mill,  and  lumber  was  also  piled  upon  the 
docks  of  the  adjoining  mill  owner  to  the 
west.  The  above  is  the  substantial  statement 
of  all  of  the  material  testimony. 

The  court  submitted  the  case  to  the  jury, 
and  the  theory  upon  which  this  was  done  ap- 
pears in  the  following  portion  of  his  charge : 
^  The  main  controversy  in  question  for  you  to 
decide  is  whether  or  not  the  plaintiff  did 
maintain,  during  all  the  time  this  policy  of 
insurance  was  in  force. — that  is,  from  the 
time  it  was  issued  up  to  and  including  the 
time  of  the  fire,  — this  continuous  clear  space 
of  150  feet  between  the  property  insured  on 
these  three  docks  and  any  woodworking  or 
manufacturing  establishment,  according  to 
the  true  intent  and  meaning  of  that  language 
as  employed  in  that  policy,  and  as  the  parties 
understood  it.  The  plaintiffs  claim  that  they 
did.  The  defendant  claims  that  they  did  not. 
To  entitle  the  plaintiff  to  recover,  it  must 
have  satisfied  you  by  a  fair  preponderance  of 
the  testimony  in  the  case  that  it  did  maintain 
that  clear  space.  Now,  the  contention  is  right 
there.     The  plaintiff  says,  *  We  did  maintain 
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it ;  we  made  the  contract ;  we  don't  deny  it ; 
it  is  there  just  as  it  reads ;  but  we  insist  that 
wo  did  maintain  that  space  lust  as  we  onder- 
stood  it,  and  just  as  you  understood  it, — just 
as  you  knew  we  understood  it."*  The  jury 
found  a  verdict  for  the  plaintiff.  The  facts 
were  undisputed,  and  the  question  was  one  of 
law  to  be  determined  by  the  court  The  jury 
must  have  found  that  the  plaintiff  and  de- 
fendant's local  agent  understood  and  agreed 
that  25  or  80  feet  between  docks  1  and  2  and 
the  mill  was  the  equivalent  of  the  150  feet 
provided  by  the  contract,  and  that  the  space 
of  96  feet  between  dock  1  and  the  next  dock  to 
the  west  was  also  the  equivalent  of  150  feet. 
The  warranty  was  not  one  as  to  existing  facts, 
but  of  conditions  to  be  maintained  in  the 
future.  There  is  nothing  upon  this  record  to 
show,  nor  is  it  claimed,  wat  the  plaintiff  did 
not  fully  understand  the  terms  of  its  contract. 
It  knew  that  it  had  agreed  to  maintain  150 
feet  clear  space.  The  condition  was  not  im* 
possible  of  performance.  The  result  of  this 
holding  would  be  to  set  aside  the  plain  and 
unmistakable  terms  of  a  contract,  and  sub- 
stitute therefor  by  implication  another  and 
entirely  different  contract.  The  warranty 
was  not  affirmative,  but  promissory,  in  its 
character.  If  this  be  the  rule,  then  if  plain- 
tiff had  been  in  the  habit  of  keeping  a  pile  of 
lumber  midway,  and  in  a  direct  line,  between 
these  docks  and  its  mill,  and  the  defendant's 
local  agent  had  known  this  when  the  policy 
was  issued,  the  subsequent  maintenance  of 
such  a  pile  of  lumber  would  not  have  vitiated 
the  policy,  and  the  space  would  be  held  to  bo 
the  equi  valent  of  150  feet  clear  space.  Again, 
if  there  had  been  another  mill  or  woodwork- 
ing establishment  situated  20  feet,  or  any 
number  of  feet  less  than  150,  to  the  northwara 
of  docks  8,  4,  and  5,  this  must  in  law  be  held 
to  have  been  the  1  ike  equi  valent.  Many  other 
illustrations  will  readily  suggest  themselves 
to  show  the  consequences  of  such  a  rule.  Mr. 
May,  in  his  work  on  Insurance,  (sec.  156.) 
says :  **  One  of  the  very  objects  of  the  war- 
ranty is  to  preclude  all  controversy  aa  to  the 
materiality  or  immateriality  of  the  statement. 
The  only  question  is,  has  the  warranty  been 
kept?  There  is  no  room  for  construction  no 
latitude,  no  equity.  If  the  warranty  be  % 
statement  of  fact,  it  must  be  literally  true; 
if  a  stipulation  that  a  certain  act  shall  or  shall 
not  be  done,  it  must  be  literally  performed.* 
Plaintiff  averred  that  it  had  kept  150  feet 
clear  space.  It  did  not  allege  that  in  one  di- 
rection it  kept  only  25  or  80  feet,  or  that  ia 
another  it  kept  only  96  feet,  and  that  this  was 
understood  and  agreed  to  be  the  equivalent  of 
150  feet.  No  such  issue  was  framed  for  triaL 
If  this  clause  had  been  inserted  in  the  con- 
tract by  fraud  or  mistake,  plaintiff's  remedy 
would  have  been  in  equity  to  reform  the  con- 
tract. The  testimony  admitted  to  change  the 
express  terms  of  the  contract  was  incom- 
petent. It  did  not  tend  to  show  any  fraud  or 
mistake,  nor  refer  to  any  statements  of  the 
agents  of  either  party  affecting  the  question. 
When  a  principal  has  received  a  contract^ 
made  in  his  name  by  his  agent,  which  on  its 
face  has  but  one  meaning,  such  contract  can- 
not be  changed  or  avoid^  by  showing  a  cus* 
torn  of  business  prior  to  the  contract,   and 
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leftTing  a  Jary  or  court  to  infer  that  sorae- 
tbing  else  was  meant.  This  case  is  in  my 
Judgment  clearly  ruled  by  MicJtigan  Shingle 
Co.  T.  London  d  Lancashire  Fire  Ine,  Co., 
tunra. 

It  is  the  duty  of  oourtt  to  interpret  con- 
tracts, not  to  make  them.  When  the  lan- 
guage is  susceptible  of  but  one  meaninsr. 
courts  have  no  right  to  sav  that  the  parties 
meant  something  else.  This  is  not  a  case 
where  the  insureid  disclosed  his  title  to  the 
igent  of  the  insurer,  and  the  agent  neglected 
todiscloee  it  to  his  principal,  as  was  the  case 
in  Bawley  y.  Empire  Ins.  Co.  8  Keyes,  557 ; 
Bodgkins  y.  Montgomery  County  Mut.  Ins.  Co. 
84  Barb.  218 :  FrankUn  y.  Atlantic  F.  Ins. 
Co.  42  Mo.  456 ;  Atlantic  Ins.  Co.  y.  Wright, 
23  111.  462 ;  Home  Mut.  F.  Ins.  Co.  y.  Oar- 
Jidd,  60  111.  124.  14  Am.  Rep.  127;  uEtna 
Live  Stock,  F.  A  T.  Ins.  Co.  y.  Olmstead,  21 
Mich.  246,  4  Am.  Rep.  488 ;  McBride  y.  Be- 
public  F.  Ins.  Co.  80  Wis.  562 ;  nor  the  failure 
of  the  agent  of  the  insurer,  who  wrote  the  ap- 
plication and  took  the  risk,  to  insert  in  it  that 
1  planinf^  mill  was  used  in  the  mill,  as  was 
the  case  m  James  Sifter  Ins.  Co.  y.  Merritt, 
47  Ala.  887;  nor  of  the  parol  waiyerof  a  con- 
dition in  the  policy  by  the  aeent  till  a  change 
could  be  maae  to  correspond  with  its  terms, 
as  in  Winans  y.  AUemania  F.  Ins.   Co.,  88 


Wis.  842 ;  nor  where  the  insured  was  induced 
by  the  agent  to  belieye  that  he  could  keep 
gunpowder,  which  was  prohibited  by  the 
policy,  as  in  Peoria  M.  d  F.  Ins.  Co.  y.  Hall, 
12  Mich.  218.  These  cases,  and  many  like 
them,  are  based  upon  ihe  fact  that  there  is  a 
difference  between  the  representations  in  the 
policy  and  the  actual  facts  existing  at  the 
time,  or  that  there  was  an  express  waiver  by 
the  agent  of  a  condition  in  the  policy.  In 
the  present  case  there  was  no  misrepresen- 
tation, no  misunderstanding,  no  statement 
made  to  induce  the  assured  to  believe  that  his 
contract  meant  other  than  it  read,  or  that  it 
would  be  relieved  from  the  full  performance 
of  its  provisions.  Plaintifl^s  warranty  waa 
not  that  a  certain  state  of  facts  existed,  but 
that  a  certain  state  of  facts  should  exist  in 
futuro.  If  it  did  not  desire  such  a  contract 
it  should  have  declined  to  make  it.  It  can- 
not now  be  heard  to  say  to  the  defendant : 
''Tou  knew  that  I  did  not  intend  to  keep  my 
warranty,  and  therefore  are  estopped  to  say 
that  I  did  not  keep  my  contract." 

Judgment  should  be  reversed,  and  no  new 
trial  ordered. 

MoBtf^mttry*  J.,  concurred  with  Orafit» 
Rehearing  denied. 
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MUTUAL  BENEFIT  LIFE  INSURANCE 

CO.,  Appt., 

V. 

Charles  W.  ROBISON. 

(H  FM.  Bep.  728.) 

!•  The  dUFerenee  betireea  ft  wMranty 
and  a  represeniatioii  in  an  applloation  for 
losunnoe  to  that  a  warranty  must  be  Uterally 
true  without  regard  to  its  materiality  to  the  risk, 
while  a  representation  must  be  true  only  so  far 
asit  to  material  to  the  risk. 

t*  Ab  insnranee  eompaay  is  aatoppad 
to  question  the  trath  of  answers  in  an 
applieartion»  notwlthstandloff  the  application 
warrants  the  answecB  to  be  true,  where  they  are 
made  under  a  requirement  of  the  company  by  its 
own  medical  examiner  who  deduces  the  answer 
from  facts  correctly  stated  to  him  by  the  appU- 
oanl 

8.  The  eonstraetion  of  the  words  ''spit- 
'*tin||;>  of  blood**  by  a  medical  examiner  in  fll'. 
iDff  out  answers  to  an  application  for  insuranoe» 
as  it  was  hto  duty  to  do,  to  mean  the  spitting  of 
blood  from  the  lungs  or  bronchial  tubes  only,  Is 
ooDclustve  on  the  insurance  company. 

4.  A  clause  in  a  policy  withholding  flrom 
Slants  authority  ''to  make*  alter,  or 
discharge  thta  or  any  other  contract  in  rela- 
tion to  the  matter  of  thta  insurance**  has  no  ref- 
erence to  the  application  which  precedes  the  pol- 
icy. 

6*  TIm  role  that  the  breach  of  a  war^ 
ranty  of  the  tmth  of  an  applicant's 
answer  awoids  an  insurance  policy 

without  reference  to  hto  good  faith  or  the  ma- 

— — 

Hora.— See  case  preceding  and  nferenoe  note 
ttereto. 
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terlality  of  the  answer  cannot  be  applied  to  avoid 
a  policy  for  the  falsity  of  an  answer  resulting 
from  a  mistake  in  Judgment,  or  an  error,  or 
blunder  of  the  company's  agent  who  was  spe- 
cially charged  by  the  company  with  the  prepara- 
tion of  the  application  and  who  made  the  an- 
swers upon  a  full  and  truthful  statement  of  ths 
facts  by  the  applicant. 

6.  A  mle  of  ewidence  under  a  state  stat- 
ute as  to  priwileg^  communications 
must  be  regarded  In  a  circuit  court 

sitting  in  that  state,  under  U.  8.  Act.  Stat.,  •  868, 
making  the  laws  of  the  »tate  the  rules  of  decision 
as  to  competency  of  witnesses,  except  as  affected 
by  the  color  or  interest  of  the  witness,  or  in  ac- 
tions against  executors  and  admlntotrators  or 
guardians. 

7.  Judicial  notice  will  be  taken  by  a  fed- 
eral court  that  the  distance  between  Dubuque, 
Iowa,  and  AshevUle,  N.  C,  is  more  tBan  100  miles. 

8.  A  witness  'liwes**  where  he  Is  s(»- 
Jonming  for  his  health  for  an  uncertain  time 
within  the  meaning  of  U.  8.  Rey.  Stat.,  I  888,  in 
respect  to  the  taking  of  depositions  of  a  witness 
who  llTCS  more  than  100  miles  from  the  place  of 
tilaL 

CNoTember  18, 180QJ 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  the  United  Siaies  for 
the  Northern  District  of  Iowa  dismissing  a  bill 
filed  to  cancel  certain  life  insurance  policies. 
Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Argued  before  Calawell  and  Sanborn,  Cir- 
cuit Judges, 

Mr.  Francis  B.  Daniels,  for  appellanU: 

The  statute  of  Iowa  in  respect  to  testimony 
of  physicians,  etc.,  does  not  apply  In  this  court. 


See  also  22  L.  R.  A.  319;  27  L.  R.  A.  398;  28  L.  R.  A.  765;  45  L.  R.  A.  264. 
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Connecticut  Mat,  L,  /fu.  Co.  y.  Schatfer,  94 
XT.  S.  457,  24  L.  ed.  351;  Liggett  y.  QUnn,  4 
U.  S.  App.  438,  51  Fed.  Rep.  881. 

Id  the  absence  of  a  statute  "medical  men 
and  (probably)  clergymen,  may  be  compelled 
to  disclose  communications  made  to  them  in 
professional  confidence." 

Stephen,  Dig.  Er,  Reynold's  ed.  1879,  art. 
117;  Greenl.  Ey.  §  248. 

T^re  is  a  difference  between  the  common 
law  of  Iowa  and  that  of  New  Jersey,  in  the 
construction  of  written  contracts  of  insurance 
as  to  the  distinction  between  warranties  and 
representations.  The  supreme  court  of  Iowa 
is  also  at  Yariance  with  the  Supreme  Court  of 
the  United  States  regarding  these  particulars. 
If  these  differences  should  seem  material  in 
the  case  at  bar,  either  the  construction  of  the 
courts  of  New  Jersey,  or  that  of  the  Su|)reme 
Court  of  the  United  States,  should  preYail. 

Carpenter  y.  Providence  WcuifUngton  Ine.  Co, 
41  U.  S.  16  Pet.  495,  10  L.  ed.  1044. 

This  policy  was  subjected  to  the  New  Jersey 
constructioD  by  the  express  stipulation  of  the 
parties  themselYea. 

AfidreweY.  Pond,  88  U.  S.  18  Pet.  77,  78,  10 
L.  ed.  66,  67-  Story,  Confl.  L.  6th  ed.  §  280; 
Pritchardv,  Norton,  106  U.  S.  124.  27  L.  ed. 
104,  approYed  in  Watts  y.  Camors,  115  U.  S. 
853,  862,  29  L.  ed.  406,  409;  Coghlan  y.  South 
Carolina  B.  Co.  142  U.  S.  101,  109,  85  L.  ed. 
951,  954. 

In  the  authorities  cited  below  there  is  noth- 
ing against  the  application  of  the  New  Jersey 
construction  to  the  policy,  in  particulars  not 
embraced  by  the  statutes  of  Iowa. 

Wall  Y.  Eniitalde  L,  Assur  Boc,  82  Fed.  Hep. 
278;  EquiUMe  L,  Auur.  Soc,  v.  Pettus,  140  U. 
8.  226,  85  L.  ed.  497;  Berry  y.  KnigliU  Temp- 
iar^  d  Matonif  Life  Indemnity  Co,  46  Fed. 
Rep.  489,  alflrmed  in  50  Fed .  Rep.  511;  Fletcher 
T.  New  YorkL,  ln$.  Co,  18  Fed.  Rep.  526;  New 
T<yrk  L,  In$.  Co,  v.  FletcKer,  117  U.  S.  519,  29 
L.  ed.  984. 

Dr.  Staples  knew,  and  Mr.  Robison  knew, 
that  Mr.  Kobison's  spitting  of  blood  was  not 
the  kind  of  spitting  of  blood  that  cYery  one 
has.  They  loiew  that  his  spitting  was  of  a 
character  exceptional  to  that  experienced  by 
all  men.  When  they  knew  that,  they  knew 
that  it  was,  at  the  least,  a  case  of  which  the 
particulars  should  be  glYcn  under  head  of 
"Remarks,"  so  that  the  company  could  de- 
termine their  importance  at  the  home  office. 

1  haYe  no  doubt  that,  if  a  man  had  spit 
blood  from  his  lungs,  no  matter  in  how  small 
a  quantity,  or  CYcn  had  spit  blood  from  an 
ulcerated  sore  throat,  he  would  be  lK>und  to 
stale  it.  The  fact  should  be  made  known  to 
tLe  office,  in  order  that  their  medical  adviser 
might  make  inquiry  into  the  cause. 

Geach  V.  IngaU,  14  Mees.  &  W.  95. 

The  policy  proYides:  "Nor  are  agents  au- 
thorized to  make,  alter,  or  discharge  this  or 
any  other  contract  in  relation  to  the  matter  of 
this  insurance,  or  to  waive  any  forfeiture  there- 
of." This  provision  denies  any  right  of  the 
examiner  to  construe  the  terms  of  the  applica- 
tion which  is  a  part  of  the  contract. 

Olobe  yut.  L.  Ine,  Co,  ofN.  Y.  v.  Wolff,  95 
U.  8.  826.  24  L.  ed.  887. 

But  even  if  this  were  not  so,  the  authority 
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relied  on  by  Mr.  Robison  must  be  proyed  by 
him,  which  has  not  been  done. 

See  First  Unitarian  6oc  of  Chicago  ▼. 
Faulkner,  91  U.  S.  417,  28  L.  ed.  284. 

In  order  to  bind  the  company  by  the  con- 
struction ffiven  by  the  local  examiner,  it  is 
necessarv  Uiat  express  authority  in  the  exam- 
iner be  sliown. 

Connecticut  Oen,  L.  Ins,  Oo,  y.  McMurdy,  S9 
Pa.  868. 

This  answer  is  false,  CYen  if  I>r.  G.  M. 
Staples'  construction  of  the  words  "spitting  of 
blood"  should  be  regarded  as  binding  upon 
the  company.  There  is  a  clear  preponderance 
of  the  evidence  that  this  spitting  of  blood  was 
from  the  lungs,  or  hffimoptysia.  If  so,  the  ap- 
plicant's misstatement  was  fatal,  no  matter 
bow  he  was  led  into  the  error. 

Chrisman  y.  StaU  Ins.  Cb.  16  Or.  288; 
Cooper  Y.  Farmers  Mut,  F,  Ins,  Co,  50  Pa.  299, 
88  Am.  Dec.  544;  Commonwealth  MvX,  F.  Ins, 
Co.  Y.  Hunteinger,  98  Pa.  41 ;  Vose  v.  Eagle  lAft 
A  Health  Ins,  Co.  6  Cush.  42;  Tei^betts  v.  Hamr 
Uton  Mut.  Ins.  Co.  8  Allen,  569;  Thonuss  y. 
Fame  Ins,  Co.  108  HI.  91;  FootY,  jEina  L.  Ins. 
Co.  ofBartford.  Conn.  61  N.  Y.  571;  Clemans 
Y.  Supreme  Assembly  B.  8,ofO,  F.  16  L.  R.  A. 
88,  131  N.  Y.  485;  State  Mut.  F.  Ins.  Oo,  v. 
Arthur,  80  Pa.  815. 

Anything,  small  or  great,  which  was  of  suf- 
ficient importance  to  consult  a  physician  for, 
and  happened  within  seven  years,  is  asked  for. 
It  is  clear  that  the  intention  is  to  embrace  the 
small  things  which  might  perhaps  have  been 
outgrown  in  seven  years,  but  if  within  the 
seven  yean  they  should  be  reported  to  the 
home  office  for  it  to  determine  whether  they 
might  affect  the  risk. 

United  Brethren  Mut.  Aid  Soc  of  Lebanon  v. 
CBara,  120  Pa.  256;  Metropolitan  U  Ins.  Co. 
v.  McTague,  49  N.  J.  L.  587;  CobbY.  Covenant 
Mut.  Ben.  Asso,  10  L.  R.  A.  666, 158  Mass.  176. 

The  court  below  seems  to  argue  good  faith 
from  the  fact  that  the  matters  so  carefully 
concealed  from  the  home  office  were  talked 
over  with  the  local  agents.  It  seems  to  us  that 
this  fact  makes  the  other  way,  that  the  very 
thing  one  should  do  to  present  the  most  honest 
face  while  working  dishonestly  throu^rh  a  con- 
niving agent  is  to  assume  the  appearance  of 
the  utmost  franknesa  before  the  agent. 

New  York  L.  Ins.  Co.  y.  Fletcher,  117  U.  S. 
519, 29  L.  ed.  984;  Qlobe  Reserve  Mut.  L.  Ins. 
Co.  V.  Duffy,  76  Md.  298. 

A  warranty  is  a  part  of  the  contract.  A 
representation  is  preliminary  or  collatend  to 
the  contract.  The  warranty — a  part  of  the 
contract  itself — cannot  be  modified  or  affected 
by  prior  or  contemporaneous  oral  agreementa 
or  statements.  Whether  the  matter  covered 
by  the  warranty  be  material  or  immaterial, 
whether  the  truth  respecting  it  be  known  or 
unknown,  makes  no  difference.  With  regard 
to  a  representation,  on  the  other  hand— teing 
only  collateral — it  cannat  affect  the  rights  of 
the  parties  unless  it  be  material,  and  its  legal 
effect  will  be  the  same  whether  it  be  verbal  or 
written,  or  partly  verbal  and  partly  written. 

May,  Ins.  8d  ed.  §  156,  note  3. 

If  upon  the  facts,  the  person  to  whom  the 
representations  are  made  is  held  to  be  such  an 
agent  that  he  can  be  treated  as  standing  in  the 
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place  of  the  company  to  receiye  the  represen- 
'tAtioDB,  it  follows,  as  a  matter  of  coarse,  that 
-tbe  company  will  be  beld  to  know  everything 

that  is  represented,  whether  by  word  of  mouth, 
-<Mr  by  paper  and  pen,  and  consequently  that  the 
-compaDy  cannot  escape  liability  on  the  plea 

that  it  acted  in  ignorance  of  such  of  the  repre- 
.«entations  as  were  made  by  word  of  mouth. 
AngeU,  Fire  &  Life  Ins.  2d  ed.  §§  145,  147, 

147a;  Chrisman  v.  StaU  Jns,  Co,,  Cooper  y. 

J^armeri  Mut  F.  ln$,  Co.,Tetibeit»  y.  Hamilton 
JiuU  Int,  Go.  and  Commonwealth  Mut.  F,  Ins. 

-Co.  Y,  EuntHnffer,  mnra; DetoeeMy,  Manhattan 
Mu.  Go.  85  N.  J.  L.  366:  Voee  y.  EagU  Life  & 

Sealih  Ins.  Co.  supra;  Bipley  y.  .^ua  Ins,  Co, 

SO  N.  Y.  186,  86  Am.  Dec.   862;  Tfiomas  y. 

Fame  Ins,  Co. ,  Foot  y.  ^Ina  L.  Ins.  Co,  of  Hart- 
yord.  Conn,,  Oemans  y.  Supreme  Assembly  S. 

J8,  of  O.  F.  and  8taU  Mut.  F.  Ins.    Co.   y. 

Afthvr,  supra;  Western  Atsur.  Co.  y.  Rector, 
^&  Ky.  294;  Fitxmauriee  y.  Mutual  L,  Ins.  Co. 
^N.  T.  84  Tex.  61;  New  York  L.  Ins,  Co.  y. 
jXeUher,  suprm^ 

If  the  cases  holding  that  an  insurance  com- 
fMny  cmnnot  avoid  liability  by  a  fact  the  exist- 
<eoce  of  which  was  communicated  orally  to  the 

agent,  are  carefully  examined,  they  will  be 

fouod  (questions  of  positive  fraud  aside)  to 
^eome  under  one  or  the  other  of  the  following 
•categories: 

1.  The  statements  are  mere  representations, 
«iot  warranties. 

2.  The  distinction  between  warranties  and 
fepreseotations  is  lost  sight  of. 

8.  The  application  is  the  work  of  the  agent, 
mud  is  signed  by  the  applicant  without  read- 
ing or  knowing  its  contents. 

4.  The  doctrine  of  estoppel  Is  announced  as 
the  reason  for  holding  the  company. 

Cases  of  mere  representations  are  not  lele- 
^vnnt.  The  case  at  bar  is  one  of  unquestion- 
able warranty. 

Aui^il,  l<ire  &  Life  Ins.;  Detsses  v.  Manhat- 
^tan  Ins.  Co.,  Vose  v.  E^gle  Life  dk  Health  Ins. 
Co,,  Tebbetis  v.  Hamilton  MuL  Ins.  Co.,  Rip- 
4ey  v.  JElna  Ins.  Co.,  Foot  v.  jSltna  L.  Ins.  Co. 
^  Hartford,  Conn,  and  Clemans  v.  Supreme 
JkMSftnbly  R.  S.  €f  O.  F.  supra. 

The  second  category  comprises  the  c&ses 
^wtaich  confuse   warranties   with  representa- 
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JiiUer  v.  Mutual  Ben.  £w  Ins.  Co.  81  Iowa, 
-1^16;  Union  Mut.  L.  Ins.  Go.  of  Maine  y.  Wil- 
4B£nson,  80  U.  8.  18  Wall.  223, 20  L.  ed.  617. 

All  these  cases  which  fail  to  distinguish  be- 
'tween  the  principles  governing  warranties  and 
those  governing  representations  must  give  way, 
^In  this  court,  before  the  authority  of  the  Su- 

£reme  Court  of  the  United  States.  It  Is  clear 
I  its  doctrine  tbac  where  the  matter  is  a  part 
-of  the  contract  "the  duty  of  the  court  is  to 
-enforce  it  according  to  its  terms."  If  the 
-atatemeots  "are  untrue  in  any  respect  tbe  pol- 
icy shall  be  void."  '*  There  w  no  place  for  the 
argument  either  that  the  false  statement  was 
ii«)t  material  to  the  risk,  or  that  it  was  a  posi- 
tive advantage  to  the  company  to  be  deceived 
-by  ft" 

Juries  V.  Economieal  Mut,  L.  Ins.  Co.  88 
-U.  8.  22  Wall.  47, 22  L.  ed.  838;  ^tna  L,  Ins. 
-Co.  ^  Hartford  v.  France,  91  U.  S.  610,  28  L 
-ed  401;  MouIovy.  American  L,  Ins.  Co.  Ill 
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U.  S.  835,  28  L.  ed.  447:  Phanix  Mut  L.  Ine. 
Co.  Y.  Raddin,  120  U.  S.  188,  30  L.  ed.  644. 

The  thud  category  comprises  cases  where  the 
applicant  lets  the  agent  of  the  company  fill  up 
the  application  and  then  signs  without  reading. 
Such  cases  are  not  relevant  to  that  at  bar,  and 
moreover  are  expressly  discountenanced  by  the 
Supreme  Court  of  the  United  States. 

Neu>  York  L,  Ins.  Co.  v.  Fletcher,  117  U. 
S.  519,  29  L.  ed.  934. 

The  fourth  category  concerns  the  doctrine  of 
estoppel.  This  category  presents  the  distinc- 
tion between  the  case  at  bar  and  every  case 
wherein  the  question  now  under  consideration 
has  been  determined  adversely  to  the  company. 
In  every  such  case  the  company  had  received 
and  retained  the  premium  and  attempted  to 
raise  the  question  after  loss.  In  every  such 
case  the  company's  position  could  not  be  sus- 
tained without  inflicting  an  irreparable  injury 
upon  the  otber  party. 

Bergeron  v.  Pamlico  Ins,  A  Bkg.  Go.  Ill  N. 
C.45. 

In  the  case  at  bar,  on  the  other  hand,  the 
company  has  tendered  back  the  premium  with- 
out delay,  and  during  the  life  of  the  policy 
holder,  and  is  seeking  to  restore  him,  as  well 
as  tbe  company  to  his  ori^nal  condition.  To 
sustain  the  company's  position  is  not  to  injure 
tbe  otber  parly.  To  refuse  to  sustain  the  com- 
pany's position  imposes  upon  the  company  a 
burden  which  as  between  man  and  man  it 
ought  not  to  bear. 

Liekerson  v.  Colgrote,  100  U.  8.  578,  25  L. 
ed.  618;  Globe  Mut.  L.  Ins.  Co.  of  N.  F.  v. 
Wolff,  95  U.  S.  826,  24  L.  ed.  887;  Dewees  v. 
Manhattan  Ins.  Co.  85  N.  J.  L.  566. 

Messrs.  Utt  Bros*  S&  Michel  for  appellee. 

Caldwallf  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity  commenced  on  the 
28d  of  June,  1891,  in  the  United  States  cir- 
cuit court  for  the  northern  district  of  Iowa, 
by  the  appellant,  the  Mutual  Benefit  Life  In- 
surance Company,  hereafter  called  the  **  Com- 
pany," against  Charles  W.  Robison,  the  ap- 
pellee, to  cancel  four  policies  of  insurance 
on  the  life  of  the  appellee  of  $5,000  each, 
issued  by  the  company  to  him  March  17, 
1890.  The  circuit  court  dismissed  the  bill 
for  want  of  equity.  The  opinion  of  Judge 
Woolson  is  reported  in  54  Fed.  Hep.  580. 

The  application  for  the  insurance  was  taken 
in  Dubuque,  Iowa,  where  the  assured  then 
resided,  by  the  agents  of  the  company  in 
that  state.  The  application  consists  of  four 
parts:  First,  the  ai)plication  to  be  signed 
by  the  applicant  for  insurance ;  second,  ques- 
tions to  be  asked  by  the  agent  and  answered 
by  the  applicant;  third,  (juestions,  to  be 
asked  by  the  medical  examiner  of  the  com- 
pany and  answered  by  the  applicant,  tbe  an- 
swers to  be  written  by  the  examiner ;  fourth, 
questions  asked  the  examiner,  to  be  answered 
by  him.  A  clause  of  the  application  ex- 
pressly provides  that  the  answer  to  the  ques- 
tion which  the  medical  examiner  is  to  ask 
"must  be  written  by  one  of  the  company's 
examiners,"  who  is  instructed  to  **bee  that 
the  answers  are  free  from  ambiguity,  and 
that  diseaaea  are  diatinguishad  from  mero 
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•yinpt/)ni8;''  otnd  referring  to  a  long  list  of 
diseases,  amo  iig  which  is  **  spitting  of  blood, " 
be  is  directed  to  *^ask  concerning  each  and 

five  particulars  under  head  of  remarks." 
he  application  signed  by  the  assured  con- 
tains tliis  provision:  ''I  agree  that  the  an- 
swers given  herewith  to  the  questions  of  the 
agent  and  examiner,  which  I  declare  and 
warrant  to  be  true,  shall  be  the  basis  of  my 
coutrHCt  with  the  company ;"  and  the  policies 
contained  this  clause:  ''This  policy  does 
not  take  effect  until  the  first  premium  shall 
have  been  actually  paid,  nor  are  agents  au- 
thorized to  make,  alter,  or  discharge  this  or 
any  other  contract  in  relation  to  the  matter 
of  this  insurance,  or  to  waive  any  forfeiture 
hereof.     .     .     ." 

For  about  three  years  before  the  assured  was 
examined,  the  local  agent  of  the  company, 
Charles  J.  Brayton,  had  been  soliciting  him 
to  take  out  a  policy  in  the  appellant  com- 
pany. The  assured  finally  consented  to  take 
out  a  policy  for  $5,000,  and  by  direction  of 
the  agent  went  to  the  office  of  Dr.  Q.  M. 
Staples,  the  medical  examiner  of  the  com- 
pany, to  be  examined.  There  he  met  Bray- 
ton,'the  local  agent,  T.  F.  McAvoy,  the  state 
agent,  and  Dr.  Q.  M.  Staples,  the  medical 
examiner,  of  the  company.  It  is  conceded 
that  these  gentlemen  were  the  agenta  of  the 
company,  and  there  is  nothing  to  show  that 
they  were  not  clothed  with  all  the  pow- 
ers and  authority  which  ordinarily  pertain  to 
insurance  agents  in  their  respective  positions. 
Dr.  Staples  had  been  the  medical  examiner 
of  the  company  at  Dubuque  for  twenty-five 
years.  He  had  also  been  the  family  physi- 
cian of  the  assured  for  many  years,  and  had 
known  him  from  childhood. 

The  ground  set  up  in  the  original  bill  for 
a  cancellation  of  the  policies  was  that  the 
answer  to  the  fifteenth  question  asked  by  the 
medical  examiner  was  **  untrue,  false,  and 
fraudulent."  An  amended  bill  was  filed, 
alleging  that  the  answer  to  the  eleventh 
question  asked  by  the  medical  examiner  was 
false  and  fraudulent.  That  question  was: 
**  (a)  For  what  have  you  sought  medical  ad- 
vice during  the  past  seven  j^ears?  (b)  Dates? 
(c)  Duration?  (d)  Physicians  consulted?" 
The  answer  to  this  question,  as  written  by 
the  medical  examiner,  was:  "(a)  Debility 
from  overwork,  (b)  Feb.,  1888.  (c)  ten 
days,  (d)  G.  M.  Staples."  The  answer  to 
this  question,  as  given  by  the  applicant,  in- 
cluded the  name  of  Dr.  M.  H.  Waples  as 
one  of  the  physicians  he  had  consultea.  The 
fifteenth  question  was,  "Have  you  ever  had 
any  of  the  following?"  Here  follow  the 
names  of  forty  diseases,  and  among  them 
"spitting  of  blood."  To  this  question  the 
applicant  made  this  answer  to  the  examiner: 

"On  October  17,  1887,  when  starting  for 
my  office.  Dr.  S.  H.  Guilbert,  who  was  at- 
tending my  wife  in  her  approaching  confine- 
ment, gave  me  directions  that  he  would  tele- 
Ehone  me  as  soon  as  I  was  needed,  and  to 
urry  home,  bringing  with  me  a  prescription 
of  chloroform.  I  went  to  my  ofQce,  buying 
the  chloroform  on  the  way.  A  little  after 
2  o'clock,  the  telephone  came  for  [mel  to 
come  instantly.  I  went  to  the  horse  stall  in 
the  rear  of  my  office,  where  I  generally  kept 
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my  horse,  and  found  that  some  one  was  us- 
ing it.  I  next  hurried  to  the  corner  of  JoDe» 
and  Main  streeta,  hoping  to  catch  a  street- 
car, and  thereby  reach  my  home  quickly.  I 
was  then  living  at  1468  Main  street.  Not 
finding  a  streetcar  in  sight,  my  only  recourse 
was  to  get  home  as  quickly  as  my  legs  would 
carry  me ;  and  I  started  up  Main  street,  run- 
ning for  a  square  or  two  at  a  time,  and  then 
resting  by  walking  for  another  square,  and 
kept  up  that  pace,  coming  up  Main  street  oi> 
the  west  side  of  the  street.  Between  Tenth 
and  Eleventh,  on  Main  street,  I  crosaed  the 
street  by  running,  and  about  60  feet  from 
the  comer  of  Eleventh  I  jump^  across  the 
curbstone.  As  I  did  so,  I  tripped  on  the 
curb,  and  fell.  I  had  hardly  picked  myself 
up,  and  started  again,  when  I  noticed  that  I 
had  expectorated  a  mouthful  of  blood.  Aa 
this  was  the  first  time  I  had  ever  expectorated 
blood  without  knowing  where  it  came  from, 
I  was  very  much  shocked,  and  frightened 
beyond  measure.  I  turned,  and  ran  as  fast  aa 
I  could  to  the  nearest  doctor's  office,  which 
was  Dr.  Waples,  a  square  down,  and  on  the 
opposite  side.  I  went  in,  found  him  there, 
and  begged  him  to  tell  me  what  was  the 
matter.  He  said  that  I  was  very  much  ex- 
cited ;  to  sit  down  and  try  and  compose  my- 
self; that  the  blood,  probably,  did  not 
amount  to  much.  He  gave  me  a  drink  of 
water,  and  tried  to  soothe  my  agitation  a» 
much  as  possible.  After  staying  there  a 
short  time,  and  flndiuff  that  the  bloody  ex- 
pectoration had  stopped,  I  started  to  go  home. 
.  .  .  After  narratinf^  what  I  have  just 
stated  to  Dr.  Staples,  in  hin  office,  on  the 
19th  of  October,  1887,  he  began  an  examina- 
tion of  my  throat  and  lungs.  He  made  what 
appeared  to  me  a  careful  examination  of  my 
throat  and  lungs.  He  said  he  saw  in  my 
throat  a  dilapidated  blood  vessel,  that  looked 
as  if  it  had  bled  away.  I  asked  him  if,  io 
his  opinion,  there  was  any  question  but  that 
this  blood  came  from  this  blood  vessel  in 
my  throat.  He  assured  me  that  it  did  not 
amount  to  anything,  and  to  go  on  about  my 
business :  that  he  had  similar  cases  in  hia 
office  every  day, — of  perfectly  healthy  men 
expectorating  blood  from  their  throat." 

The  applicant  having  made  this  answer. 
Dr.  Staples,  the  medical  examiner  of  the 
company,  himself  testifies  that : 

"I  recollect  that  I  told  him  that  the  ques- 
tion, 'spitting  of  blood,'  had  a  definite  sig- 
nificance ;  that  it  meant  hemorrhage  from  the 
lungs  or  bronchial  tubes ;  and  that  the  spit- 
ting of  blood,  as  described  by  him  and  a» 
known  by  me,  because  I  was  consulted  by 
him,  was  manifestly  not  hemorrhage.  I  ex- 
plained to  him  that  this  question,  'spitting 
of  blood,'  was,  in  my  judgment,  as  medical 
examiner  of  the  company,  put  there  for  the 
purpose  of  determining  whether  there  waa 
any  evidence  of  consumption  ;  that  the  ques- 
tion could  not  be  answered  categorically. 
If  you  meant  spitting  of  blood  from  the 
mouth,  probably  no  person  living  but  what 
has  spit'some  blood  on  some  occasion,  when 
a  tooth  has  been  extracted,  or  after  having 
the  nose-bleed.  Spitting  of  blood  did  not 
mean  that.  It  meant  as  evidence  of  hsemop- 
tysis,  or  diseases  of  the  pulmonary  organa. 
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I  said  that  it  was  not  neoeflsary  for  him  to 
state  that  be  had  had  spitting  of  blood ;  that 
the  Question  did  not  implv  the  spitting  of 
blood,  ss  he  had  reported  ft." 

And  the  examiner  thereupon  directed  his 
son,  who  was  acting  as  his  amanuensis,  the 
examiner  himself  having  pen  paralysis,  to 
write  the  word  **No''  as  the  answer  to  this 
question,  assuring  the  applicant  that  that 
was  the  proper  answer  to  oe  drawn  from  the 
facts  which  he  had  narrated,  and  which  were 
known  to  the  examiner  himself  to  be  true. 
The  applicant  at  the  same  time  narrated  to 
the  local  and  the  state  agents  of  the  company 
all  the  facts  connect^  with  the  Incident  of 
spittinff  of  blood,  as  he  had  stated  them  to 
the  medical  examiner,  and  asked  them  if  the 
answer  which  the. examiner  had  directed  him 
to  make  to  this  question  was  the  proper  one, 
and  they  assured  him  that  it  was.  The  as- 
sured, Uie  medical  examiner,  and  the  two 
agents  of  the  company  are  agreed  in  their 
testimony  as  to  what  took  place.  In  answer 
to  the  question  whether  he  examined  the  ap- 
plicant's lungs  at  the  time  he  examined  him 
for  insure ncer  i^f-  Staples  says : 

"I  did  as  thoroughly  as  possible;  strip- 
ping him,  and  examining  him  by  ear  and  by 
use  of  the  stethoscope.  I  had  been  Mr. 
Robison's  physician,  and  had  examined  him 
.from  time  to  time  for  various  little  troubles ; 
and,  when  I  came  to  examine  him  for  life 
insurance,  I  made  a  most  thorough  examina- 
tion of  him.  I  made  a  more  thorough  ex- 
amination of  him  than  of  any  one.  I  took 
three  days  to  satisfy  myself  about  the  case, 
and  I  positively  believe  there  was  no  disease 
of  the  lungs,  and  I  wanted  to  satisfy  myself 
whether  there  was.  After  making  this  ex- 
amination, I  came  to  the  conclusion  that,  so 
far  as  his  lungb  were  concerned,  they  were 
■ound." 

So  well  satisfied  were  the  agents  of  the  com- 
pany that  the  assured  was  a  good  risk  that 
they  pressed  the  examiner  to  report  him  as  a 
preferred  risk,  which,  however,  he  declined 
to  do ;  and  they  persuaded  the  assured  to  in- 
crease the  insurance  from  $5,000,  as  origi- 
nally contemplated,  to  $20,000. 

The  assured  stated  to  the  examiner  and  to 
the  agents  of  the  company  every  fact  and  cir- 
cumstance connected  with  his  spitting  of 
blood.  He  concealed  nothing.  He  added 
nothing.  And  the  categorical  answer  to  the 
question  which  was  written  down  by  the  ex- 
aminer was  dictated  by  him,  and  approved 
by  the  two  agents.  There  was  no  fraud  on 
the  part  of  any  one  connected  with  the  trans- 
action. The  assured,  the  medical  examiner, 
and  the  two  a^rents  were  all  acting  honestly 
and  in  good  faith,  snd  the  charge  in  the  bill 
to  the  contrary  is  wholly  unsupported  by  the 
evidence.  But  it  is  said,  conceding  this  to 
be  so,  that  the  answer  to  the  question  was 
in  fact  untrue,  and  that  the  assured  had  no 
right  to  rely  upon  the  assurance  of  the  med- 
ical examiner  and  agents  of  the  company  that 
the  answer  written  down  by  the  examiner 
was  a  truthful  and  proper  answer,  upon  the 
facts  narrated  by  the  assured.  To  support  the 
contention  that,  upon  the  facts  stated  bv  the 
assured,  the  answer  to  the  question  was  false, 
the  company   introduced  as  a  witness  its 
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medical  director,  who  testifies  that  the  term 
''spitting  of  blood,"  as  contained  in  the  ap- 
plication, ** means  ejection  of  blood  from  the 
mouth,  without  reference  to  the  cause  or 
source."  But  the  medical  examiner  of  the 
company,  who  examined  the  applicant  and 
dictated  the  answer  to  this  question,  gives  a 
different  definition  to  the  term.  Dr.  staples 
says:  **The  phrase  'spitting  of  blood'  is, 
and  has  been  for  ,many  years,  come  to  be 
regarded  as  synonymous  of  '  hiemoptysis, ' 
which  term  is  applied  to  the  raising  of  blood 
from  the  lungs, — that  is,  the  bronchial  tubes, 
lungs,  or  membrane  of  the  lungs, — and  not 
when  it  comes  from  any  other  source. " 

And,  when  asked  the  meaning  of  the  term 
M  used  in  the  application  for  insurance  in 
this  case,  he  answered :  "  Blood  coming  from 
the  lungs  or  bronchial  tubes." 

In  Quain's  Dictionary  of  Medicine,  the 
term  is  thus  defined :  **  Spitting  of  Blood. 
A  proper  synonym  of  *  hemoptysis.  *  See 
'  hsBmoptysis.  *  "'  **  Hsemoptysis.  Spitting 
of  blood,  having  its  source  in  pulmonary  or 
bronchial  hemorrhage.  The  restriction  of 
the  term  '  hsBmoptysis, '  as  thus  defined,  haa 
the  ssnction  of  long  usage  and  convenience." 

In  the  Century  Dictionary  the  definition 
is:  ** Spitting  of  Blood.  Same  as  'hemop- 
tysis,'  wliich  see."  ''Hemopses.  Hemopty- 
sis. In  pathol.,  spitting  of  blood,  usually 
lestrictea  to  raising  blomi  from  the  lungs."" 

And  see  SingUtov  v.  St.  Louis  JTul.  X.  ins. 
a».  66  Mo.  63,  27  Am.  Rep.  821. 

It  will  be  observed  that  the  medical  di- 
rector and  the  medical  examiner  of  the  com- 
pany differ  as  to  the  meaning  of  the  term. 
It  is  not  necessary  for  the  court  to  determine 
which  one  of  these  agents  of  the  company 
f^ives  the  right  definition,  or  whether  either 
IS  right.  Tne  fact  that  Uiey  differ  shows 
that  the  term  is  ambiguous.  It  was  the  med- 
ical examiner's  duty  to  ask  this  question  and 
write  down  the  answer.  For  tliis  purpose 
he  was  the  agent  of  the  company,  and  what- 
ever he  said  l>r  did  in  the  discharge  of  this 
duty  was  the  act  of  the  company.  In  view 
of  his  instructions  and  the  ambiguous  char- 
acter of  the  question,  he  was  clearly  acting 
within  the  line  of  his  authority  when  he  as- 
sumed to  interpret  and  explain  to  the  appli- 
cant the  meaning  of  the  question,  and  to  in- 
terpret and  dictate  his  answer  thereto.  His 
special  knowledge  of  medicine  and  diseases 
qualified  him  to  do  this.  The  applicant 
could  not  have  written  the  answer  to  the 
question,  if  he  had  desired  to  do  su.  Under 
the  instructions  of  the  company,  the  answer 
had  to  be  written  by  the  medical  examiner. 
Upon  these  facts,  the  act  of  the  medical  ex- . 
aminer  was  the  act  of  the  company,  and  the' 
answer  to  this  question  which  he  dictated 
and  wrote  down  must  be  treated  as  the  an- 
swer of  the  company.  The  answer  which 
the  medical  examiner  deduced  from  the  facts 
stated  by  the  applicant  was  probably  the 
right  one ;  but,  assuming  that  it  was  not, 
and  that  he  oui!:ht  to  have  written  **  Yes"  in- 
stead of  **No,"  the  fact  remains  that  it  was 
the  answer  of  the  company,  and  the  company 
is  estopped  to  question  the  truth  of  its  own 
answers,  notwithstanding  the  application 
warrants  the  answer  to  be  true.    The  usual 
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•clause  in  an  application  for  insurance  to  the 
effect  that  the  applicant  warrants  his  answers 
to  be  true  does  not  operate  as  a  limitation  or 
restriction  upon  the  powers  of  the  company's 
agent.  The  difference  between  a  warranty 
and  a  representation  is  that  a  warranty  must 
be  literally  true,  without  regard  to  its  ma- 
teriality to  the  risk,  while  a  representation 
must  be  true  only  so  far  as  the  representation 
4s  material  to  the  risk.  But  this  difference 
does  not  affect  the  powers  of  the  company's 
agents.  They  remain  the  same  whether  the 
application  contains  a  warranty  or  only  rep- 
resentations, and  when  the  assured,  in  answer 
to  a  question,  states  the  facts  fully  and  truth- 
fully, and  the  agent  of  the  company,  autlior- 
ized  to  ask  the  question  and  write  the  answer, 

?mttin;2:  his  own  construction  upon  such 
acts,  deduces  therefrom  an  erroneous  answer, 
^vhicii  he  writes  down,  assuring  the  appll- 
<cant  that  it  is  the  proper  answer  upon  the 
facts  stated,  and  the  one  the  company  wants, 
the  assured  is  not  estopped  by  his  warranty 
from  showing  these  factis,  and  when  they  are 
proved  they  operate  to  estop  the  company 
from  questioning  the  truth  of  the  answer. 
The  same  rule  obtains  where  the  applicant 
answers  fully  and  truthfully,  and  the  agent 
chaiged  with  the  duty  of  asking  the  question 
and  writing  down  the  answer  abbreviates  the 
answer  or  omits  part  of  it,  as  happened  in 
this  case  to  the  answer  to  the  eleventh  ques- 
tion. All  of  the  agents  agree  that  in  answer 
to  this  question  uie  applicant  stated  dis- 
tinctly that  he  had  consulted  Dr.  M.  H. 
Waples  and  Dr.  G.  M.  Staples.  Any  other 
rule  would  result  in  holding  the  applicant  re- 
sponsible for  mistakes,  oversights,  blunders, 
or  omissions  of  the  company's  own  agent, 
who  was,  in  the  case  at  bar,  indisputably, 
the  full  and  complete  representative  of  the 
company  in  all  that  was  said  or  done  in  the 
medical  examination  of  the  applicant. 

The  application  contains  no  limitation  of 
the  powers  of  the  agents  or  the  medical  ex- 
aminer. Their  powers  were  coextensive  with 
the  business  intrusted  to  them  respectively. 
The  clause  in  the  policy  withholding  from 
the  agents  authority  ^'to  make,  alter,  or  dis- 
charge this  or  any  other  contract  in  relation 
to  the  matter  of  this  insurance**  is  not  a  lim- 
itation of  the  powers  of  the  agents  in  pre- 
paring and  accepting  the  application  for  in- 
surance. This  provision  of  the  policy  does 
not  take  effect  until  the  application  is  made 
and  accepted,  and  the  policy  is  issued.  It 
has  relation  to  the  policy  and  other  com- 
pleted contracts  concerning  the  insurance, 
and  has  no  reference  to  the  application, 
which  precedes  the  policy,  and  which,  until 
it  is  accepted  and  the  policy  issued,  is  a 
mere  offer  or  proposition  for  a  contract  of 
insurance.  Grouse  v.  Ha/rtford  F,  Ihm,  Go. 
79  Mich.  249;  Kavsal  v.  Minnesota  Farmers 
Mut,  F.  Jns,  Asso,  81  Minn.  17,  47  Am.  Rep. 
770. 

It  is  conceded  that  a  breach  of  a  warranty 
of  the  truth  of  the  applicant's  answer  avoicis 
the  policy,  without  reference  to  the  good 
faith  of  the  applicant  or  the  materiality  of 
the  answer.  But  it  is  a  grave  mistalse  to 
suppose  that  this  rule  can  be  extended  so  as 
to  hold  the  applicant  responsible  for  the 
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truth  of  an  answer  which  was  the  result  of  a 
mistake  in  judgment  or  an  error  or  blunder 
of  the  company's  agent,  who  was  specially 
charged  by  the  company  with  the  prepara- 
tion of  the  application,  and  who  himself 
dictated  the  answers  upon  a  full  and  truth- 
ful statement  of  the  facts  by  the  applicant. 
In  such  a  case  there  is  no  difference  between 
a  warranty  and  a  representation.  Whether 
it  is  the  one  or  the  other,  the  company  is 
estopped  to  take  advantage  of  its  own  wrong 
or  mistake,  as  the  case  may  be.  Intoler- 
able injustice  and  wrong  would  result  from 
any  other  rule.  This  case  will  serve  to  il- 
lustrate how  extremely  unjust  and  oppres- 
sive the  rule  contended  for  by  the  com- 
pany would  be.  Its  position  is  that  "  spit- 
ting of  blood, "  in  the  language  of  its  medical 
director,  means  ''ejection  of  blood  from  the 
mouth,  without  reference  to  cause  or  source,* 
and  that,  inasmuch  as  the  assured  did  once- 
spit  blood  from  his  mouth,  his  answer  to  the 
question  should  have  been  in  the  affirmative, 
and,  that  not  being  so,  there  is  a  breach  of 
the  warranty  of  the  truth  of  the  answer,  and 
the  policy  is  void,  notwithstanding  the  medi- 
cal examiner,  whose  duty  it  was  to  make  the 
examination  and  write  down  the  answers,  as- 
sured the  applicant,  upon  a  full  statement  of 
all  the  facts,  that  he  had  not  had  **spittinr 
of  blood,  **  in  the  sense  of  these  words  as  usea 
in  the  application,  and  directed  the  applicant 
to  answer  the  question  in  the  negative.  If 
this  is  a  sound  position,  it  is  equally  true 
that  if  the  applicant  had,  upon  this  same 
statement  of  the  facts,  by  direction  of  the 
company's  medical  director,  answered  the 
question  in  the  affirmative,  the  company 
could  have  claimed  the  answer  was  not  % 
true  answer,  within  the  meaning  of  the  ques- 
tion in  the  application,  and  proved  its  claim 
by  calling  its  medical  examiner,  who  has 
testified  that  the  applicant  never  had  "spit- 
ting of  blood,"  in  the  sense  of  these  words 
as  used  in  the  application;  and  that  there 
was  therefore  a  breach  of  the  warranty  of  the 
truth  of  the  answer,  which  avoided  the  pol- 
icy. Such  unreasonable  claims  and  conten- 
tions are  answered  by  the  familiar  and  fun- 
damental  rule  of  the  law  of  agency,  that  the 
principal  is  bound  by  the  acts  of  his  agent, 
in  all  matters  within  the  apparent  scope  of 
his  agency,  as  fully  and  completely  as  if  the 
act  had  been  performed  by  the  principal  him- 
self, and  that  in  such  cases  the  principal  is 
as  effectually  estopped  by  the  act  of  hiw  agent 
as  if  he  had  performed  it  himself.  The  sound 
rule  in  this  class  of  cases  is  clearly  and  for- 
cibly stated  in  the  case  of  ^tfia  Lite  Stocky 
F.  db  T.  I'M,  Go,  T.  Olmstead,  21  Mich.  251. 
4  Am.  Rep.  488.  Judge  Cooley,  in  deliver- 
ing the  opinion  of  the  court  in  that  case  said : 
"  It  cannot  be  tolerated  that  one  party  shall 
draft  the  contract  for  the  other,  and  receive 
the  consideration,  and  then  repudiate  his  ob- 
ligation on  the  ground  that  he  had  induced 
the  other  party  to  sign  an  untrue  representa- 
tion which  was,  by  t£e  very  terms  of  the  con- 
tract, to  render  it  void.  .  .  .  When  an 
agent,  who  at  the  time  and  place  is  the  sole 
representative  of  the  principal,  assumes  to 
know  what  the  principal  requires,  and  after 
being  furnished  with  all  the  facto,  drafts  n 
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paper  wbich  be  declares  satisfactory,  induces 
the  other  party  to  sign  it,  receives  and  re- 
tains the  premium  moneys,  and  then  delivers 
A  contract  which  the  other  party  is  led  to  be- 
lieve,  and  has  a  right  to  believe,  gives  him 
the  indemnity  for  which  he  paid  his  money, 
'we  do  not  think  the  insurer  can  be  heard  in 
repudiation  of  the  indemnity,  on  the  ground 
of  his  agent's  uns^illfulness,  carelessness  or 
fraud." 

We  content  ourselves  with  citing  a  few  of 
the  many  well-considered  cases  which  fully 
sustain  the  doctrine  of  this  opinion :  Canh- 
nental  L.  Ins.  Co,  of  Hartford,  Conn.  v. 
mamJberlain,  132  U.  8.  304,  33  L.  ed.  841 ; 
Union  Mut.  L.  Ins.  Co.  of  Maitie  v.  Wilkin- 
son. 80  U.  8.  18  Wall.  222,  20  L.  ed.  617 ; 
Knickerbocker  L.  Ins.  Co.  v.  Trefz,  104  U.  8. 
197,  26  L.  ed.  708 ;  American  L.  Ins.  Co.  v. 
Mahone,  88  U.  8.  21  Wall.  152,  22  L.  ed. 
•693;  New  Jersey  Mut.  L.  Ins.  Co.  y.  Baker, 
IM  U.  8.  610,  24  L.  ed.  268 ;  Eames  v.  Home 
Ins.  Co.  of  N.  T.  94  U.  8.  621,  24  L.  ed. 
1398;  Qrattan  y.  Metropolitan  L.  Ins.  Co. 
m  N.  Y.  281,  86  Am.  Hep.  617,  92  N.  Y. 
:274,  44  Am.  Rep.  872 ;  Flynn  v.  Equitable 
L.  Ins.  Co.  78  N.  Y.  568,  84  Am.  Rep.  561 ; 
Pudriiiky  v.  8up7'eme  Lodge  K.  of  H.  76  Mich. 
428;  Equitable  L.  Ins.  Co.  y.  Haelewood,  75 
Tex.  838,  7  L.  R.  A.  217;  Paeifie  Mut.  L. 
Ins.  Co.  V.  Snowden,  58  Fed.  Rep.  842 ;  Sawyer 
y.  EquitaJUle  Ace.  Ins.  Co.  42  Fed.  Rep.  80. 
In  many  of  these  cases  there  were  warranties. 
There  Is  nothing  in  the  case  of  New  York  L. 
Ins.  Co.  y.  Fletcher,  117  U.  8.  519,  29  L.  ed. 
^34,  contrary  to  the  views  we  have  expressed, 
or  that  qualifies  the  doctrine  of  the  cases  we 
have  cited.  In  that  case  the  powers  of  the 
neent  were  limited.  The  application  pro- 
ylded  that:  ''No  statements  or  representa- 
tions  made,  or  information  given,  to  the  per- 
sons soliciting  or  taking  the  application  for 
the  policy,  should  be  binding  on  the  com- 

?»any,  or  in  any  manner  affect  its  rights,  un- 
esB  they  were  reduced  to  writing,  and  pre- 
sented to  the  home  office,  in  the  application." 

And  this  limitation  was  brought  to  the 
notice  of  the  assured  at  the  time  the  applica- 
tion was  made.  8o  far  from  overruling,  the 
court  reaffirms,  the  rule  finely  established 
by  its  previous  decisions,  and  says :  **  Where 
«uch  agents,  not  limited  in  their  authority, 
prepare  applications  and  take  down  answers, 
they  will  be  deemed  as  acting  for  the  compa- 
nies. In  such  cases  it  may  well  be  held  that 
the  description  of  the  risk,  though  nominally 
proceeding  from  the  insured,  should  be  re- 
^rded  as  the  act  of  the  company. " 

Dr.  Waplea,  who  was  consulted  by  the  as- 
-cared  at  the  time  he  spit  blood,  was  called 
.as  a  witness  by  the  company,  and  asked  to 
^iescribe  the  spitting  of  blood,  and  explain 
the  nature  of  it.  The  defendant  objected  to 
the  (question  upon  the  ^ound  that  the  infor- 
mation sought  was  privileged,  the  witness 
being  the  physician  of  the  defendant  at  the 
time.  The  court  sustained  the  objection,  and 
this  ruling  is  assigned  for  error. 

Section  3643  of  the  Code  of  Iowa  reads  as 
follows:  "No  practicing  attorney,  coun- 
selor, physician,  surgeon,  minister  of  the 
foapel,  or  priest  of  any  denomination,  shall 
DP  Allowed  in  giving  testimony  to  disclose 
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any  confidential  communication,  pioperly 
entrusted  to  him  in  his  professional  capacity, 
and  necessary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  office  according 
to  the  usual  course  of  practice  or  discipline. 
Such  prohibition  shall  not  apply  to  a  case 
where  the  party  in  whose  favor  the  same  are 
made  waives  the  rights  conferred." 

Section  858  of  the  Revised  Statutes  of  the 
United  States  provides:  *'In  the  courts  of 
the  United  States  no  witness  shall  be  ex- 
cluded in  any  action  on  account  of  color,  or 
in  any  civil  action  because  he  is  a  party  to 
or  interested  in  the  issue  tried:  provided, 
that  in  actions  by  or  against  executors,  ad- 
ministrators, or  guardians,  in  which  judg- 
ment may  be  rendered  for  or  airainst  them, 
neither  party  shall  be  allowed  to  testify 
against  the  other,  as  to  any  transaction  with, 
or  statement  by,  the  testator,  interstate,  or 
ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto 
by  the  court.  In  all  other  respects,  the  laws 
of  the  state  in  which  the  court  is  held  shall 
be  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  the  courts  of  the  United  States 
in  trials  at  conmion  law,  and  in  equity  and 
admiralty." 

Construing  this  section,  the  Supreme  Court 
of  the  United  States,  in  Potter  v.  National 
Bank  of  Chicago,  102  U.  8.  163,  26  L.  ed.  Ill, 
said:  "The  existing  statute  (Rev.  Stat. 
§  858),  seems  too  plain  to  require  construc- 
tion," and  after  pointing  out  that  "the  first 
clause  of  that  section  shows  that  there  was 
in  the  mind  of  congress  two  classes  of  wit- 
nesses" that  should  never  be  excluded  from 
testifying,  added:  "In  all  other  respects, 
that  IS,  in  all  cases  not  provided  for  by  the 
statutes  of  the  United  States,  the  laws  of  the 
state  in  which  the  federal  court  sits  consti- 
tute rules  of  decision  as  to  the  competency 
of  witnesses  in  all  actions  at  common  law, 
in  equity,  or  in  admiralty." 

The  precise  question  we  are  considering 
was  before  that  court  in  the  case  of  Connectt- 
eut  Mut.  L.  Ins.  Co.  v.  Union  Trust  Co.  of 
N.  r.,  112  U.  8.  250,  28  L.  ed.  708.  The 
case  was  tried  in  New  York,  which  state  has 
a  statute  similar  to  the  Iowa  statute  which 
we  have  quoted.  The  court  said :  "  Since  it 
is  for  the  state  to  determine  the  rules  of  evi- 
dence to  be  olraerved  in  the  courts  of  her  own 
creation,  the  only  question  is  whether  the 
circuit  court  of  the  United  States  is  required 
by  the  statutes  goveminir  its  proceed  iugs  to 
enforce  the  foregoing  provision  of  the  New 
York  Code.  This  question  must  be  answered 
in  the  affirmative. 

And,  after  referring  to  the  state  and  federal 
statutes  on  the  subject,  the  court  said  :  "  For 
these  reasons,  it  is  clear  that  the  circuit  court 
properly  refused  to  admit  physicians  called 
as  witnesses  to  disclose  information  acquired 
by  them  while  in  professional  attendance 
upon  the  insured,  and  which  was  necessary 
to  enable  them  to  act  in  that  capacity." 

These  cases  contain  the  last,  and  therefore 
the  authoritative,  expression  of  the  opinion 
of  the  supreme  court  on  this  Question,  and 
are  controlling  in  this  court.  If  the  case  of 
Connecticut  Mut.  L.  Ins.  Co.  y.  Scfiaefer,  94 
U.  8.  457,  84  L.  ed.  251,  on  this  point,  con- 
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flicts  wltti  the  later  cfl^«>B  Id  that  court,  then, 
to  that  extent,  it  must  be  regarded  as  having 
been  overruled.  In  ti  •  case  of  Liggett  y. 
Glonn,  4  U.  S.  App.  43H,  51  Fed.  Rep.  881, 
this  court  referred  to  the  rule  announced  in 
Conneciieut  Mut.  L.  Im,  Co,  y.  8cJiaefer, 
supra.  The  later  decisions  of  tha^  court  were 
not  called  to  our  attention,  and  not  consid- 
ered, and,  as  stated  in  the  opinion,  the  cor- 
rectness of  the  ruling  of  the  trial  court  was 
"'not  dependent  upon  the  question  whether 
the  state  statute  is  applicable  or  not." 

The  overruling  of  a  motion  to  suppress  the 
deposition  of  the  defendant  was  also  assigned 
for  error.  The  deposition  was  taken  under 
section  868  of  the  Revised  Statutes  of  the 
United  States,  which  authorizes  a  deposition 
to  be  taken  ''when  the  witness  lives  a  greater 
distance  from  the  place  of  trial  than  one 
hundred  miles."  The  ground  of  the  motion 
was  that  there  was  nothing  In  the  deposition 
showing  that  the  witness  lived  at  a  greater 
distance  from  the  plnce  of  trial  than  100 
milea.     The  place  of  trial  was  Dubuque, 


Iowa,  and  the  deposition  was  taken  at  Ashe- 
ville,  N.  C.  The  court  will  take  Judicial 
notice  that  the  distance  between  these  places 
is  more  than  100  miles.  For  the  purpose  of 
taking  a  deposition  under  this  statute,  a 
witness  ''lives"  whore  he  can  be  found,  and 
is  sojourning,  residing,  or  abiding  for  any 
lawful  purpose.  The  witness  in  this  case 
had  gone  to  Asheville  for  his  health.  The 
duration  of  his  stav  there  was  uncertain.  It 
was  not  probable  that  he  would  return  to  bis 
former  place  of  residence,  or  come  within  the 
Jurisdiction  of  the  court,  in  time  to  take  his 
deposition,  and  therefore  the  takin?  of  it  at 
Asheville  was  an  eminently  prudent  and 
proper  act.  The  company  attended  and  cross- 
examined,  and  this  was  a  waiver  of  all  ir- 
regularities  in  the  notice  of  taking  the  dep- 
osition.  Kawuu  City,  It,  8.  dk  M.  R,  Co. 
v.  Sioner,  10  U.  S.  App.  ^9,  61  Fed.  Rep. 
649. 

The  decree  of  the  Oirniii  Court  dismieHng 
the  biUJor  toant  oj  equity  %»  e^ruied. 
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George  H.  SH  EMAEER,  Appt,. 
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!•  The  title  to  letters-patent  does  not 
neceeaarilj-  iaTolTO  tbo  ▼alidity  or  la- 
ftingrement  of  the  patent  so  as  to  defeat  the 
Jurtodiotioa  of  a  state  court. 

8.  An  ii^nnction  may  iMmeagralBet  false 
and  malidovs  claims  of  title  to  a  pat- 
ent* with  threats  of  inf  riogement  suits  against 
the  customers  of  a  competitor,  at  least  where  the 
defendant  is  insolvent. 

8*  The  constitutional  gutLvmnty  of  tbe 
freedom  of  the  press  and  of  speech  wUl  not 
protect  atfainat  an  Injunctien  one  who  pubJIstaes 
false  and  Injurious  statements  against  a  competi- 
tor's business. 

4.  ProTiovs  employment  of  a  special 
Jndgf  e,  to  whom  a  case  is  sent  on  chang^e 
of  ▼ennct  as  counsel  for  one  of  the  parties 
in  a  simUar  proceeding,  tbis  not  being  a  statutory 
cause  for  change  of  venue,  does  not  make  it  nec- 
essary to  grant  a  second  change,  wbere  but  uoe 
change  is  allowed  by  statute  for  any  statutory 
cause. 

6.   A  ruling  of  the  postmaster  g^eneral 

ordering  a  postmaster  to  deliver  to  one  party 
mail  addressed  to  another  Is  not  admissible  on  the 
question  of  malice  in  publisblog  circulars  which 
are  Injurious  to  the  business  of  the  other  party. 

6.  A  deed,  the  effect  of  which  has  been 
adjudicated  in  a  prior  suit,  is  not  admissible 
for  the  purpose  of  collaterally  attacking  the  prior 
decision. 

?•  A  transcript  of  judicial  proceedings, 
which  is  not  made  a  part  of  the  bill  of 

NOTB— For  note  on  injunction  against  false  state- 
ments as  to  plain  tlff^s  property  or  business,  see 
Flint  V.  Hutchinson  Smoke  Burner  Co.  (Mo.)  16  L. 
R.  A.  243,  in  which  the  weight  of  authority  is  shown 
t«  be  io  harmony  with  tbe  above  decisioa* 
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exceptions*  cannot  be  eons^dered  on  appeaU 
although  an  offer  of  it  in  evidence  is  recited. 

(November  tt,  18Q8L) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  St.  Joseph  County  io 
favor  of  complainant  in  an  action  brought  to 
enjoin  defendant  from  asserting  claims  to  cer> 
tsin  letters  patent  which  com^ainant  alleged 
belon>!ed  to  it.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  F.  J.  L.  Meyer  for  appellant. 
Mr.  Lucius  Hubbard  for  appellee. 

Haekney«  J,,  delivered  the  opinion  of 
the  court: 

Tbe  appellee  sued  the  appellant  in  the 
court  below  upon  a  complaint  alleging  title 
to  certain  letters- patent  granted  by  the  United 
Slates  government,  derived  through  a  ju<ig- 
ment  of  the  St.  Joseph  circuit  court,  there- 
tofore rendered  in  an  action  between  appel* 
lee*s  assignors  and  this  appellant,  whi-rein 
the  title  to  said  letters- patent  was  in  issue, 
and  was  claimed  hy  such  assignors  and  by 
this  appellant.  Enough  of  the  issues  and 
judgment  in  that  case  is  pleaded  in  the  com- 
plaint herein  to  show  that  said  action  was  to 
ouiet  the  title  to  said  letters- patent,  and  set- 
tle the  conflicting  claims  of  the  parties 
thereto,  and  to  restrain  the  appcllnnt  from 
asserting  adverse  claims  thereto.  The  title 
was  found  to  be  in  others,  and  that  this  ap- 
pellant had  no  interest  therein.  Upon  the 
title  so  derived  the  appellee  sought  and  se- 
cured in  this  suit  an  Injunction  agiiinst  the 
appellant  from  representing  to  the  public  and 
to  the  customers  and  airents  of  the  appel  lee 
that  he  owned  said  letters- patent,  or  had  any 
interest  therein,  and  from  issuing  and  pub- 
lishing any  demand  for  royalty  or  license 
fees  for  the  use  of  tlie  invention  and  improve- 
ment covered  by  such  letters,  and  from  thresl- 
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eniiig  litigation  with  any  peiaon  who  had 
bought  or  might  buy  or  o£rer  to  buy  spark 
arreBtera  covered  by  such  patents,  and  from 
advertising  that  appellee  had  not  the  right 
to  collect  the  ^rloe  of  any  such  sales,  and 
from  questioning  appellee's  title  to  such 
letters.  The  theory  of  the  complaint  is  that 
the  false  and  malicious  claims  of  title  by  ap- 
pellant, and  threats  to  collect  royalties  from 
appellee's  customers,  and  to  involve  Uiem  in 
litigation  for  infringements,  was  injurious 
to  appellee's  business  and  materially  affected 
its  property  righs  in  said  letters- patent,  and 
in  the  value  of  spark  arresters  made  by  it, 
in  that  such  claims  persuaded  and  deterred 
I>ersons  from  buying  them,  and  rendered 
their  invention  and  investment  valueless. 

The  appellant  attacks  the  Jurisdiction  of 
the  St.  Joseph  circuit  court  to  adjudge  upon 
the  title  to  letters- patent  as  pleaded  in  this 
complaint,  and  to  enter  the  decree  herein  ap- 
pealed from.     The  allegations  of  the  com- 
plaint before  us  do  not  disclose  the  character 
of  the  claims  asserted  in  the  former  action  by 
the  appellant  and  by  the  appellee's  assign- 
ors, — whether  they  grew  out  of  letters  fi:rantcd 
to  either,  or  whether  they  depended  upon 
contracts  between  the  parties,  under  which 
interests  were  sold.    By  reference  to  the  evi- 
dence in  this  case  we  find  that  the  complaint 
in  the  action  involving  title  alleged  an  own- 
ership in  part  by  appellee's  assignors,  and  a 
dispute  between  this  appellant  and  others 
named  as  to  the  ownership  of  the  remaining 
interests.     The  character  of  the  claims  to 
such  remaining  interests,  it  was  alleged,  was 
unknown,  and  the  allegations  did  not  state 
the  character  or  source  of  the  claims  of  the 
plaintiffs  in  that  case.    The  evidence  in  that 
case  is  not  before  us,  and  we  would  be  slow 
to  look  into  it,  to  ascertain  the  Jurisdiction 
of  the  court,  if  it  were.     The'flndine  having 
been  adverse  to  this  appellant,  his  pleadings 
in  that  case  cannot  supply  the  light  neces- 
sary.   The  decree  in  that  case  does  not  dis- 
close the  character  of  the  claims  alleged  to 
be  made  by  any  of  the  parties,  and  does  not 
afford  the  means  of  enlightening  us  upon 
this  subject.     We  are,  then,  as  to  the  former 
proceeding,  obliged  to  rest  upon  such   oie- 
samptions  as  the  law  indulges  from  the'ab- 
•enoe  of  any  information  upon  the  subject. 
The  inquiry  is  suggested  by  the  contention 
of  the  appellant  that  in  the  former  case,  the 
decree  in  which  is  pleaded  as  the  source  of 
appellee's  title  in  this  case,  the  St.  Joseph 
circurt  court  had  no  Jurisdiction,  and,   in 
consi^uence,  its  decree  was  void.    It  is  a 
well -settled  rule  that,  where  a  court  of  gen- 
eral or  superior  Jurisdiction,  in  some  view  of 
the  case,  may  have  Jurisdiction,  and  it  does 
not  affirmatively  appear  from  the  record  that 
the  case  is  one  in  which  Jurisdiction  does  not 
exist,  inrisdiction  will   be  presumed.     In 
view  01  this  rule,  we  must  presume  in  favor 
of  the  Jurisdiction  of  the  court  in  that  case 
if,  under  any  reasonable  circumstances,  juris- 
diction could  have  existed.     The  insistence 
of  the  appellant  is  that  no  Jurisdiction  ex- 
isted to  try  conflicting   claims  to  letters- 
Dfttent,  because,  as  ure^,  the  rights  in  such 
letters  are  granted  under,  and  depend  upon, 
the  federal  laws.     To  this  point  are  cited  : 
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Rich  V.  Atwater,  1ft  Conn.  409;  Brooks  r. 
BtoUey^  8  McLean,  525;  Goodyear  v.  Union 
India  Rubber  (Jo,  4  Blatclif.  65;  Duke  v. 
Oraham,  19  Fed.  Rep.  647;  Campbell  ▼. 
Jamee,  2  Fed.  Be  p.  844,  and  Elmer  v.  Fennel^ 
40  Me.  480.  The  effect  of  the  holdings  in 
these  cases  is,  as  we  understand  them,  that, 
where  the  validity  of  the  patent  or  infringe- 
ment is  the  question  directly  involved,  tha 
United  States  courts  have  Jurisdiction.  But 
by  an  almost  unbroken  line  of  decisions  it 
has  been  held  that,  even  where  the  validity 
of  the  patent  is  involved,  if  it  arises  oollnt- 
erally,  the  state  courts  may  have  Jurisdic* 
tion.  To  this  effect  are  the  following  cases : 
Albright  V.  Teas,  106  U.  S.  613,  27  L.  ed. 
295 ;  IngaUi  v.  Tice.  14  Fed.  Rep.  852 ;  Mid- 
dlOrook  V.  Broadbent,  47  N.  Y.  443,  7  Am. 
Rep.  457;  Bieh  v.  Aitoater,  eupra;  Burrall 
V.  Jeu>ett,  2  Paige,  184,  2  L.  ed.  845 ;  Sher- 
man V.  G/iamplain  Trangp,  Co.  81  Vt.  162; 
DaU  Tile  Mfg.  Co,  v.  HyaU,  125  U.  S.  51, 
81  L.  ed.  685;  Slemmer's  App,  58  Pa.  155. 
98  Am.  Dec.  248 ;  Parkhuret  v.  Kinsman,  6 
N.  J.  Bq.  600 ;  Riee  v.  Oarnhart,  34  Wis. 
458,  17  Am.  Rep.  448;  Saxton  v.  Dodge,  57 
Barb.  84.  The  rule  which  may  be  deduced 
from  these  cases  is  that,  where  the  cause  of 
action  depends  primarilv  upon  some  contract 
of  the  parties,  jurisdiction  exists  in  the  state 
courts,  although  the  validity  of  the  patent 
may  arise  incidentally.  This  rule  has  been 
applied  to  the  enforcement  of  the  assignment 
of  letters- patent  under  agreement  of  the  par- 
ties, and  to  receivers  appointed  under  state 
statutes.  Binney  v.  Annan,  107  Mass.  94,  9 
Am.  Rep.  10 ;  Fuller  A  J.  Mfg.  Go.  v.  Bart- 
lett,  68  Wis.  78.  Such  an  inDnite  variety  of 
transactions  may  arise  and  find  enforcement 
in  the  state  courts,  under  the  rule  stated,  that 
we  are  not  permitted  to  presume  that  the 
title  involved  in  the  case  pleaded  did  not  de- 
pend upon  a  contract  enforceable  within  the 
jurisdiction  of  the  St.  Joseph  circuit  court. 
We  have  been  cited  to  no  case,  and  our  re- 
searches have  discovered  none,  where  the  title 
to  letters- patent  necessarily  involved  the 
validitv  ol:  the  patent  or  the  infringement  of 
the  ri gilts  of  the  patentee  as  granted  by  the 
laws  of  the  United  States.  Ownership,  legal 
or  equitable,  of  the  letters- patent,  or  of  an 
interest  in  the  invention,  does  not,  in  our 
opinion,  necessarily  involve  the  validity  of 
the  patent  or  its  infringement ;  for,  presum- 
ing the  patent  to  be  valid  and  in  no  manner 
issued  or  used  contrary  to  the  laws  of  the 
government  or  the  rights  of  patentees  of  sim- 
ilar inventions  interests  may  arise  and  be  en- 
forced under  contracts  between  the  parties 
and  within  the  Jurisdiction  of  the  state 
courts. 

As  above  indicated  the  jurisdiction  of  the 
St.  Joseph  circuit  court  in  the  present  case 
is  attacked.  The  assault  proceeds  from  a  con- 
struction of  the  complaint  that  the  gist  of 
the  action  is  in  the  enjoining  of  mere  libels 
upon  the  title  of  the  appellees  to  letters- 
patent.  From  the  premises  assumed  the  con- 
clusion uTf^ed  would  follow,  as  held  in  the 
foUowinir  cases:  White?iead  v.  Kitson,  119 
Mass.  484^;  Kidd  v.  Horry,  28  Fed.  Rep.  773; 
Life  Asso.  of  America  v.  Boogher,  8  Mo.  App. 
178 ;  Baltimore  Oar   WJieel  Co.  v.  BemU,  29 
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Ped.  Rep.  95 ;  Mauger  ▼.  Dick^  56  How.  Pr. 
182 ;  Sinhw  Mfg,  Co,  r.  Domestic  Sewing  Maeh, 
Co,  49  Ua.  70,  15  Am.  Rep.  674.  HowoTer 
we  do  not  concur  in  the  construction  of  the 
complaint  insisted  upon  by  the  appellant. 
The  complaint  before  us  Involves  more  than 
libel  of  title.  It  charges  the  false  and  ma- 
licious destruction  of  the  appellee's  property 
rights,  in  injuring  its  business,  deterring 
others  from  dealing  with  it,  and  rendering 
valueless  Its  inventions  and  improvements, 
its  investments  and  manufactures.  It  is 
more  than  a  mere  libel  not  interfering  with 
property  rights.  The  distinction  between 
the  two  classes  of  cases  is  made  and  enforced 
by  Mr,  Justice  Blodgett  in  Emack  v.  Kane^ 
84  Fed.  Rep.  46.  In  that  case  in  speaking 
of  Kiddy,  Horry ^  supra,  it  was  said  :  **The 
principle  of  this  case,  concisely  stated,  is 
that  a  court  of  equity  has  no  jurisdiction  to 
restrain  the  publication  of  a  libel  or  slander. 
But  it  seems  to  me  the  case  now  under  con- 
sideration is  fairly  different  and  distinguish- 
able from  the  cases  relied  upon  by  the  de- 
fendants in  what  seems  to  me  a  material  and 
vital  feature.  In  Kidd  v.  Horry,  the  owner 
of  a  patent  sought  the  interference  of  a  court 
of  equity  to  restrain  the  defendants  from 
publishing  and  putting  in  circulation  state- 
ments challeneing  the  validity  of  his  patent 
and  of  his  title  thereto,  on  the  ground,  that 
such  publications  were  libelous  attacks  upon 
his  property.  Here  the  complaint  seeks  to 
restrain  the  defendant  from  making  threats 
intended  to  intimidate  the  complainant's 
customers,  under  the  pretext  that  the  com- 
plainant's goods  infringe  a  patent  owned  or 
controlled  by  the  defendant,  and  threats  that 
if  such  customers  deal  in  complainant's 
eoods  they  will  subject  themselves  to  a  suit 
for  such  infringement ;  the  bill  charging,  and 
the  proof  showing,  that  these  charges  of  in- 
fringement are  not  made  in  good  »ith,  but 
with  a  malicious  intent  to  in  jure  and  destroy 
the  complainant's  business.  While  it  may  bo 
that  the  owner  of  a  patent  cannot  invoke  the 
aid  of  a  court  of  equity  to  prevent  another 
person  from  publishing  statements  denying 
the  validity  of  such  patent  by  circulars  to 
the  trade  or  otherwise,  yet  if  the  owner  of  a 
patent,  instead  of  resorting  to  the  courts  to 
obtain  redress  for  alleged  infringements  of 
his  patent,  threatens  all  who  deal  in  the 
goods  of  a  competitor  with  suits  for  infringe- 
ment, thereby  intimidating  such  customers 
from  dealing  with  such  competitor,  and  de- 
stroying his  competitor's  business,  it  would 
seem  to  make  a  widely  different  case  from 
Kidd  V.  Horry,  and  that  such  acts  of  in- 
timidation shoald  fall  within  the  preventive 
reach  of  a  court  of  equity.  It  may  not  be 
libelous  for  the  owner  of  a  patent  to  charge 
that  an  article  made  by  another  manufacturer 
infringes  his  patent ;  and  notice  of  an  alleged 
infringement  may,  if  ^iven  in  good  faith, 
be  a  considerate  and  kind  act  on  the  part  of 
the  owner  of  the  patent ;  but  the  gravamen  of 
this  case  is  the  attempted  intimidation  by 
defendant  of  complainant's  customers,  by 
threatening  them  with  suits  which  defendant 
did  not  intend  to  bring,  and  this  feature  was 
not  involved  in  Kidd  v.  Horry.  I  cannot  be- 
lieve that  a  man  is  remediless  against  per- 
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sistent  and  continued  attacks  upon  his  busl- 
ness  and  property  rights  in  his  business,  such 
as  have  been  perpetrated  by  these  defendants 
against  the  complainant,  as  shown  by  th* 
proofs  in  this  case.  It  shocks  my  sense  of 
justice  to  say  that  a  court  of  equity  cannot 
restrain  systematic  and  methodical  outrage* 
like  this  bv  one  man  upon  another's  prop^tj 
rights.  If  a  court  of  equity  cannot  restrain 
aiT attack  like  this  upon  a  man's  business^ 
then  the  party  is  certainly  remediless,  be- 
cause an  action  at  law  in  most  cases  wonld 
do  no  good,  and  ruin  would  be  accomplished 
before  an  adjudication  would  be  reached. 
.  .  .  Redress  for  mere  personal  slander  or 
libel  may  perhaps  properly  be  left  to  the 
courts  of  law,  because  no  falsehood,  however 
gross  and  malicious,  can  wholly  destroy  % 
man's  reputation  with  those  who  know  him ; 
but  statements  and  charges,  intended  to 
frighten  away  a  man's  customers  and  in* 
timidate  them  from  dealing  with  him,  maj 
wholly  break  up  and  ruin  him  financially, 
with  no  adequate  remedy  if  a  court  of  equity 
cannot  affora  protection  by  Its  restraining 
writ. "  Little  has  been  saia  by  the  learned 
judge  in  that  case  which  is  not  fully  ap- 
plicable in  this  case,  and  here  we  have  an 
element  not  included  in  that  case,  namely, 
the  insolvency  of  the  appellant,  whereby  an 
action  at  law  would  be  wholljr  inadequate. 
In  the  case  of  Life  Asso,  €f  America  v.  Boogher, 
supra,  it  was  held  that  insolvency  did  not 
enlist  the  aid  of  a  court  of  equity,  but  we 
are  disinclined  to  accept  that  case  as  .au- 
thority. It  is  not  only  out  of  line  with  the 
holdings  of  this  court  upon  that  question, 
but  it  holds  ^at  the  constitutional  guarantr 
of  the  freedom  of  the  press  and  of  speech  fe 
a  protection  to  one  against  equitable  inter- 
ference in  publishing  false  and  injurious 
statements.  In  neither  of  these  positions  can 
we  believe  it  sound. 

It  is  urged  that  the  lower  court  erred  in 
refusing  a  change  of  venue  in  the  cause  from 
the  special  judge  before  whom  it  was  set  by 
the  regular  judge,  a  change  having  been 
taken  mm  such  regular  judge.  The  affidavit 
in  support  of  the  motion  so  denied  did  not 
set  out  any  statutory  cause  for  such  chan^, 
but  stated  the  employment  of  such  special 
jud^e  as  counsel  for  some  of  the  parties  in 
the  former  proceeding  involving  the  question 
of  the  ownership  of  the  patent.  While  a 
breach  of  propriety  to  have  accepted  the 
special  appointment  under  such  circum- 
stances, we  are  not  enabled  to  say  that  the  ap- 
pellant was  harmed  by  the  denial  of  his 
application.  If  the  affidavit  had  stated  n 
statutory  cause  for  the  change,  it  should  have 
been  denied  under  the  rule  that  but  one 
change  is  allowable.  Rev.  Stat.  1881,  g  418. 
Certainly,  the  special  affidavit  did  not  make 
a  stronger  showing  than  one  including  the 
statutory  causes. 

Under  the  claim  of  rebutting  the  inference 
of  malice  in  publishing  tiie  circulars  com- 
plained of,  and  to  prove  the  truth  of  the 
statements  in  such  circulars,  the  appellant 
sought  to  prove  a  ruling  of  the  postmaster 
general,  upon  which  the  local  postmaster  was 
ordered  to  deliver  to  the  appellant  mail  ad- 
dressed to  the  appellee.    We  are  unable  to 
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observe  the  force  of  either  claim  in  support 
of  the  offered  evidence.  The  postmaster 
feneral  had  no  authority  to  decide  between 
ue  conflicting  claims  01  ownersliip  to  the 
patent,  and  the  effect  of  any  holding  by  that 
officer  could  be  no  justification  or  excuse  for 
publishing  an  injurious  claim  of  title  and 
ulse  demand  for  royalties  when  the  proper 
courts  wens  open  to  him,  and  when  in  one  of 
such  courts  an  adverse  decision  had  already 
been  rendered.  There  had  been  no  effort  to 
disprove  the  truth  of  appellant's  statements 
of  the  postmaster  general 's  ruling.  The  rul- 
ing was  used  in  the  statements  manife&tly  for 
the  purpose  of  lending  force  to  the  appel- 
lant's claim  of  ownership,  but  the  ruline 
eould  give  no  real  stren^^th  to  his  claim,  and 
could  furnish  no  such  advise  to  the  appellant 
as  would  excuse  the  publications. 

The  appellant  complains  of  the  exclusion 
of  a  deed  of  assignment  to  him  b^  one  Rose, 
offered  in  defense  of  his  claim  of  title  adverse 
to  that  asserted  by  the  appellee.  The  deed 
is  not  in  the  record,  and  we  have  no  means 
of  judging  of  its  relevancy.  If  it  antedated 
the  judgment  in  the  former  case,  the  issue 
arising  upon  it  was  there  determined  ad- 
versely to  him,  and  he  could  not  again  as- 
sert it  in  this  action,  thereby  collaterally  at- 
tacking the  former  decree.  Nor  can  we  say 
that  a  decree  in  disregard  of  such  deed  was 
unconscionable,  as  counsel  insists.  We  do 
not  know  that  the  former  decree  was  in  dis- 
regard of  the  deed.  It  may  have  been  found 
to  have  been  a  forgery,  or  to  have  lapsed  for 
nonpayment  of  the  consideration,  or  set  aside 


as  procured  hj  fraud.  To  permit  an  inquiry 
as  to  the  justice  of  the  former  decree  in  it» 
effect  upon  the  assignment  would  introduce 
a  collateral  inquiry,  one  that  appellant  wa» 
bound  to  make  upon  appeal,  or  by  other 
direct  proceeding.  It  is  urged  that,  defend- 
ing the  former  suit  as  a  poor  person,  appel- 
lant was  assigned  unskilled  counsel,  by 
whose  mistake  the  deed  was  not  introduced 
in  evidence,  and  tdiat  his  interests  were- 
thereby  unjustly  defeated.  In  the  absence 
of  fraud,  the  appellant  was  bound  by  the 
decree,  and  for  fraud  his  remedy  is  not 
against  the  appellee  by  collateral  inquiry. 
It  is  further  coroplainea  that  the  trial  court 
erred  in  excluding  as  evidence  a  transcript 
of  certain  proceedings  in  the  circuit  court 
of  the  United  States  for  the  district  of  In- 
diana in  support  of  his  assertion  of  former 
adjudication  of  title  in  his  favor.  The  bill 
of  exceptions  states  the  offer  of  a  transcript, 
but  the  same  is  not  made  part  of  the  bill  of 
exceptions,  and  we  are  deprived  of  any  meana 
of  judging  of  its  relevancy.  We  are  not  at 
liberty  to  decide  such  questions  upon  tho 
statement  of  counsel  to  this  court  or  to  tlie 
lower  court  as  to  the  contents  of  a  transcript 
or  other  document. 

The  questions  already  passed  upon  render 
it  unnecessary  to  inquire  whether  the  decree 
was  contrary  to  law.  The  record  disclosed 
no  error  for  which  the  decree  of  the  lower 
court  should  be  reversed,  and  the  same  is 
therefore  affirmed. 

How»ra» «/.,  did  not  participate  in  thi» 
case. 


NEBRASKA  SUPREME  COURT. 


ST.  JOSEPH  &  GRAND  ISLAND  R.  CO., 

Plff,  in  Err., 

V. 

DeWitt  W.  PALMER. 


.Neb.. 
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*1.  Tlie  staite  courts  haTO  not  lost  fheir 
Jmifldictloii  of  tbe  Bobjeot-matter  of  aotloos 
e«aiD8t  carriers  because  ot  intemtate  stalpmentn 
bf  reason  of  tbe  fact  tbat  oonffress  has  legislated 
upon  tbe  subject 

tm  Armilromdeom]Muiytinilioe»rrUt^ 
of  c^oodst  io  mbjoet  to  tho  liability  of  a 
eommc»ii  earrior«  and  mast  answor  for  all 
i'wes  not  occasioned  by  the  act  of  God  or  the 
pabUo  enemy,  and  cannot,  in  this  state,  by  spe- 
cial oontraot.  Umlt  or  relieve  Itself  from  this  11a- 
bUlty. 

8.  The  fket  that  tlio  eontraet  .was  fbr 
the  eaiviaKe  of  ^ckmIs  from  a  point  in  this 
state  to  a  point  in  another  state  does  not  change 
the  role. 

I 

(November  SSB,  18B3.) 
*Headnotes  by  iBvnrn,  CL 


ERROR  to  the  District  Court  for  Adam* 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  goods  lost  while  in  possession  of  de- 
fendant or  a  connecting  canier  for  transporta- 
tion.    AffirtMd. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Me»»r$,  John  M«  Thurston,  W.  R* 
Kelly  and  E.  P.  Smith,  for  plaintiff  ii* 
error: 

It  is  alleged  that  tbe  bill  of  lading  was  not 
the  contract,  that  plaintiff  did  not  know  of  nor 
consent  to  the  terms  thereof,  that  defendant's 
agent  asked  them  to  sign  a  receipt  for  the 
goods,  and  that  they  did  so  without  reading  it, 
supposing  it  to  have  been  a  receipt  Tbat  de- 
fendant's agents  did  not  call  their  attention  to 
the  contents  thereof,  and  that  he  "fraudulently 
concealed"  from  them  the  terms  thereof;  tbat 
tbe  release  clause  was  not  called  to  their  atten- 
tion, and  that  the  insertion  thereof  was  a 
f saudulent  attempt  by  defendant  to  limit  the 
contract  actuallv  made. 

There  is  absolutely  no  proof  tending  to  sup- 
port the  allegation  of  fraudulent  concealment, 


Non,— The  above  decision  seems  to  add  a  new 
Ktnt  to  the  law  of  interstate  commerce,  in  decid- 
ing that  nich  commerce  is  subject  to  the  law  of  the 
■ttte  as  ezpreased  in  its  constitution  and  statutes 
deoTiairthe  riirht  to  limit  the  liability  of  carriers. 
Ihete  provisions  seem  to  go  somewhat  beyond 

»LR.A. 


the  common  law  as  held  In  mos  t  states  and  in  the 
federal  courts;  but  we  understand  the  decision  to 
be  tbat  federal  statutes  or  decisions  on  this  ques- 
tion cannot  control  even  in  the  case  of  interstate 
shipments,  especially  in  respect  to  the  liability  of  e 
ooiporatlon  of  the  state. 


See  also  28  L.  R.  A.  718;  30  L.  R.  A.   158. 
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or  of  any  act  of  omission  or  commission  on  the 
part  of  defendant's  agent  amountinf^  to  or 
tending  to  show  fraud,  or  any  other  thing  out- 
side of  a  proper  and  fair  conduct  of  the  matter 
in  band. 

It  conclusively  appears  that  plaintiff  knew 
all  about  the  uses  and  purposes  of  such  docu- 
ments, and  that  in  his  business  he  had  become 
familiar  with  it.  They  were  made  out  in  du- 
plicate in  bis  presence,  after  he  had  twice  ap- 
plied for  such  documents,  and  after  discussion 
of,  at  least,  some  of  the  conditions  thereof, 
signed  in  duplicate  and  mutually  delivered. 
He  had  ample  time  and  opportunity  to  and 
did  in;  fact  examine  them.  After  this  the  de- 
fendant entered  upon  the  performance  of  the 
contract,  and  promptly  and  fully  upon  its  part 
complied  therewith.  Under  such  circum- 
stances plaintiff  cannot  now  be  heard  to  deny 
that  be  made  It,  or  to  offer  as  evidence  of  an- 
other contract  the  verbal  negotiations  of  the 
parties  which  resulted  in  the  written  contract. 

Delaney  v.  Under,  22  Iteb.  280;  Morrisaey 
▼.  SchindUr,  18  Neb.  672;  ClafJce  v.  Omaha  A 
8.  W,  R,  Co.  5  Neb.  822;  BamiUon  v.  ThraU, 
7  Neb.  210;  Dodge  v.  Kiem,  28  Neb.  216. 

The  facts  in  law  estopping  the  plaintiff  to 
deny  the  contract,  the  court  should  have  en- 
forced iL 

Tayf^  V.  Fox,  16  Mo.  App.  527;  MvUigan 
y.  lUinoU  Ont,  B,  Co.  86  Iowa,  181,  14  Am. 
Rep.  514;  St.  Louis.  K.  C.  <fe  ZV.  B.  Co.  v. 
Cleary,  77  Mo.  684,  46  Am.  Rep.  18;  2  Rorer, 
Railroads,  p.  1819;  Wheeler,  Modern  Law  of 
Carriers,  p.  22;  3  Wood,  Railway  Law,  p.  1578, 
note;  Hulcbinson,  Carr.  §  241,  p.  240;  Cinctn- 
naii,  H.  A  B.  R.  Oo.  v.  Fontiue,  19  Ohio  St. 
222,  2  Am.  Rep.  891;  St.  Louis,  K.  C.dN.R. 
Co.  V.  Cleary,  supra;  Hopkins  v.  SI,  Louis,  L 
M.  dt  8.  R.  Oo.  29  Kan.  544;  Bank  of  Ken- 
tuchy  V.  Adams  Exp.  Co,  98  U.  8.  175,  28  L. 
ed.  872. 

It  not  appearing  that  any  fraud  or  imposi- 
tion was  practiced,  or  that  any  mistake  inter- 
vened, the  plaintiff  must  be  conclusively  pre- 
sumed to  have  become  acquainted  with  its 
contents,  and  if  he  did  not  do  so  the  conse- 
quences of  his  folly  and  negligence  must  rest 
upon  himself.  Courts  cannot  undertake  to 
relieve  parties  from  the  effects  of  such  inatten- 
tion and  want  of  care.  If  once  they  should 
enter  this  doubtful  domain,  it  is  impossible  to 
foresee  to  what  lengths  their  interference 
might  be  pressed,  or  of  what  limits  it  would 
finally  admit. 

Mulligan  y.  Blinois  Cent,  JSL  Oo,  86  Iowa, 
188,  14  Am.  Rep.  514:  Robinson  v.  Merchants 
Despatch  TYansp.  Co.  45  Iowa,  470;  Ooetter  v. 
Pickett,  61  Ala.  387;  Dawson  v.  Burrus,  73 
Ala.  Ill;  Western  B,  Co.  v.  Hartoell,  91  Ala. 
840. 

If  a  bill  of  lading  is  delivered  to  the  shipper 
at  the  time  when  the  carrier  receives  the  goods 
all  prior  negotiations  are  merged  in  the  writ- 
ing and  the  shipper  is  charged  with  notice  of 
its  contents.  The  writing  becomes  Uie  sole 
evidence  of  the  undertaking. 

Barber  v.  Brace,  8  Conn.  9. 8  Am.  Dec.  149; 
C Bryan  y.  Kenney,  74  Mo.  125;  HiU  v.  Syra- 
cuse, R.  AN.  Y.B,  Co.  78 N.  Y.  851,  29  Am. 
Rep.  168;  Oertnania  F.  Ins.  Co.  v.  Memphis  d 
O.  B.  Co.  72  N.  Y.  90,  28  Am.  Rep.  113:  Snow 
y.  Indiana,  R   d    W,  R.  Co,  109  Ind.  422;  I 

22  L.  R.  A. 


Kirkland  y.  Dinsmore,  62  N.  Y.  171,  20  Am. 
Rep.  475:  LouisviUe,  B.  A  8t,  L.  Oonsol,  B. 
Co.  V.  Wilson,  4  L.  R  A.  244. 119  Ind.  859. 

The  leical  effect  of  an  instrument  cannot  be 
avoided  by  showing  that  it  was  signed  in  igno- 
rance of  Its  contents,  when  the  person  who 
signed  it  did  not  read  it  or  if  unable  to  read, 
did  not  ask  to  have  it  read,  in  the  absence  of 
some  fraud  or  deceit  or  misrepresentation,  hav- 
ing been  practiced  upon  him. 

Taylor  v.  Fleekenstein,  80  Fed.  Rep.  99; 
WaUaee  v.  Chicago,  Si,  P,  M,  A  0.  R,  Co.  67 
Iowa,  547;  McKinney  y.  Herrick,  66  Iowa, 
414;  Oi/l'iher  y.  Chicago,  B,  L  A  P,  B,  Co.^ 
Iowa,  416;  Western  B.  Co.  v.  SarweU,  91  Ala. 
840,  45  Am.  &  Eng.  R.  R.  Cas.  858;  Pacific 
Guano  Co.  v.  Anglin,  82  Ala.  492;  Cannon  y. 
Lindsey,  85  Ala.  198. 

A  party  who  signs  a  written  contract  with- 
out reading  it,  or  causing  it  to  be  read  to  him, 
when  there  is  an  opportunity  afforded  him  of 
doing  so,  is  guilty  of  such  neirligence  as  will 
prevent  him  from  escaping  from  the  legal  ef- 
fect of  the  contract. 

Keller  v.  Orr,  106  Ind.  406:  McCormaek  r. 
Motbvrg,  43  Iowa,  561;  Nebeker  v.  Cutsinger, 
48  Ind.  436;  York  A(fg,  Co.  v.  Illinois  Cent,  B, 
Co,  70  U.  S.  8  Wall.  118.  18  L.  ed.  172;  Squiro 
V.  New  York  Cent,  R  Co.  98  Mass.  239.  98 
Am.  Dec.  162;  Oraee  v.  Adams,  100  Mass. 
505,  1  Am.  Rep.  181,  97  Am.  Dec.  117;  Steers 
y.  Liverpool  SS.  Oo.  57  N.  Y.  1, 15  Am.  Rep. 
453;  Long  y.  New  York  Cent,  B.  Co.  50  N.  Y.  77; 
Kirkland  v.  Dinsmore,  62  N.  Y.  171,  20  Am. 
Rep.  475;  Belger  v.  Dinsmore,  51  N.  Y.  166, 
10  Am.  Rep.  575;  McMillan  v.  Michigan  S,  A 
N.  L  B.  Co.  16  Mich.  79,  93  Am.  Dec.  208. 

A  carrier  may  by  express  contract  limit  hit 
liability,  provided  the  limitation  is  just  and 
reason  abl  e 

8  Wood.  Railway  Law.  ^g  425, 1576.  See 
also  Hutchinson,  Carr.  §§  222,  244  et  seq.;  and 
Wheeler's  Modern  Law  of  Carriers,  p.  221. 

A  railroad  company  may  limit  its  liability  as 
a  common  carrier  to  the  line  of  its  own  road 
by  express  contract. 

Detroit  A  M.RCo,  y.  Farmers  A  M,  Bank, 
20  Wis.  123;  Mulligan  v.  lUinois  Cent,  B.  Co. 
86  111.  181, 14  Am.  Rep.  514;  Jones  y.  CVnon- 
nati,  S.  AM.  R  Co,  89  Ala.  876,  45  Am.  A 
Eng.  R.  R,  Cas.  821;  Piedmont  Mfg,  Oo.  v.  Col- 
umbiaA  Q,  B.  Co.  19  S.  C.  850, 16  Am.  &£ng. 
R.  R.  Cas.  194;  8  Wood,  Railway  Law,  15T8» 
and  note;  Ortt  v.  Minneapolis  A  81.  L.  R  Oo, 
36  Minn.  896;  Hunter  v.  Southern  Pae,  B.  Co. 
76  Tex.  195;  Harris  v.  Grand  lYunk  R  Oo. 
15  R.  L  871. 

The  service  to  be  rendered  was  that  of  trans- 
portinn:  the  goods  from  Hastings,  Nebraska, 
to  Grants'  Pass,  Oregon.  The  contract  was 
one  relating  to  interstate  business.  The  serv- 
ice itself,  and  the  contract  in  relation  thereto, 
were  subject  to  the  terms  and  conditions  of  the 
Act  of  Congress. 

There  is  no  reason  why  the  supposed  inhibi- 
tion of  the  Nebraska  constitution  should  now 
be  applied  to  determine  the  riirhta  of  parties 
who  have  made  a  contract  relating  to  the  busi- 
ness of  interstate  commerce. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  8.  881» 
28  L.  ed.  717;  Waba^/i,  8t.  L.AP.B  Co.  v.  i^ 
linois,  118  U.  8.  557,  80  L.  ed.  244. 1  Inten» 
Com.  Rep.  81. 


0891 


6t.  JoasPH  &  G.  I.  R.  Co.  ▼.  P^lhbb. 


887 
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ing  given  to  the  courts  the  power  to  regulate 
•43ommerce,  not  only  with  foreign  nations  but 
oolong  the  several  states,  that  power  is  neces- 
sarily exclusive  when  the  subjects  that  are  na- 
tional in  their  character  admit  only  of  one  uni- 
'form  system  or  plan  of  regulation. 

Bo^ns  ▼.  SheUfy  County  Tax,  Dist.  120  U. 
8.  492,  80  L.  ed.  696,  1  Inters.  Com., Hep.  45; 
J^a^mp  V.  Mobi'e,  127  U.  S.  640,  82  L.  ed. 
S?3;  Bowman  v.  Chicago  d  N.  W.  B.  Co.  125 
v.  S.  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
-628;  Brimmer  y.  Bebman,  8  Inters.  Com.  Hep, 
485.  188  U.  8.  78,  34  L.  ed.  862;  />jyn£V.  Miehi- 
gan,  8  Inters.  Com.  Rep.  146,  185  17.  8.  161, 
Z^  L.ed.  150;  Lcisy  y.  Hardin,  8  Inters.  Com, 
Bep.  36,  185  U.  8.  100,  84  L.  ed.  128. 

lio  appearance  for  defendant  in  error,  Mr, 
•John  M.  Rasan  having  been  of  counsel  in 
•the  lower  court. 


I,  C. ,  filed  the  following  opinion : 
Til    plaintiff  in  error  was  a  railroad  com- 
mikj  operating  a  line  of  railroad  between  St. 
Joseph,  Mo.,  and  Grand  Island,  Neb.,  and 
naasing  through  the  cUy  of  Hastings,  Neb. 
u  December,  1880,  certain  goods  were  loaded 
into  a  car  at  Hastings  for  shipment  to  Grant's 
Pass,  Or.    These  goods  consisted  of  f  urni  ture, 
'wearing  apparel,  and  household  goods,  be- 
longing partly  to  one  Pardee,  and  partly  to 
one  Hart,  and  of  a  stock  of  drugs  and  drug- 
••Core  fixtures  belonging  to  the  defendant  in 
«rTor,  Palmer.     The  goods  were  carried  tn 
-Orand  Island  by  the  plaintiff  in  error,  and 
-there  turned  oyer  to  the  Union  Pacific  Rail- 
way Company,  on  the  line  of  whose  road  the 
-car  was  wrecked,  and  no  part  of  the  goods 
was  eyer  deliyered  at  Grant's  Pass.    Pardee 
and  Hart  assigned  their  claim  to  Palmer, 
who  brought  suit  in  the  district  court  of 
Adams  county  to  recover  damages  for  the  loss 
of  the  goods.    The  petition  of  the  plaintiff 
tielow,  in  addition  to  the  foregoing  facts, 
which  are  undisputed,  pleads,  among  other 
things,  that  Palmer,  Pardee,  and  Hart  entered 
into  a  yerbal  contract  with  the  defendant  to 
traasport  said  goods  and  property  to  Grant's 
Pkaa,  and  there  safely  deliver  them  in  ten 
days,  ia  consideration  of  the  sum  of  $200, 
and  that  after  the  goods  were  loaded  into  the 
oar  a  paper  was  presented  to  Pardee  for  sig- 
oatare,  and  he  signed  it  belieying  it  to  be  a 
teoeipt,  and  in  ignorance  of  certain  clauses 
tiieceia  contained  ;  that  after  the  goods  were 
tamed  oyer  to  the  railroad  company  for  ship- 
ment, and  the  freight  of  $200  paid,  the  rail- 
'Toad  company's  agent  stated  to  the  owners 
that  the  $200  might  not  be  enough  to  pay  the 
freight,  and  extorted  from  the  owners  a  prom- 
ise that,  in  case  the  freight  should  exceed 
l^'JOO,  they  would  pay  the  excess;  that  the 
paper  referred  to  was  not  the  contract  of 
aliipment,  but  that  the  contract  was  as  first 
stated,  and  that  the  contents  and  limitations 
of  the  paper  were  fraudulently  concealed 
from  the  owners  of  the  goods.    The  paper 
TeCerred  to  was  in  fact  a  bill  of  lading,  and 
•tUe  clauses  in  regard  to  which  fraud  was  al- 
leged were  two :    The  first  was  that  the  rail - 
vnad  company  assumed  no  liability  beyond 
'the  end  of  its  own  line;   that  is,  at  Grand 
IsUuid,  Neb.    The  other  Is  as  follows :   **  One  I  was'to  submit  the  question  as  to  whether  tha 


per  cwt.  in  case  of  total  loss  8.  L.  <&  C. 

The  answer,  so  far  as  it  is  material,  may 
be  analyzed  as  follows :  First.  That  the  rail- 
road was  engaged  in  the  business  of  intcrstato 
commerce,  and  ^hat  this  was  an  interstate 
shipment,  and  not  within  the  jurisdiction  of 
the  state  courts.  Second.  That  the  bill  of 
lading  constituted  the  contract  between  the 
parties,  that  the  first  provision  quoted  ex- 
empted the  defendant  beyond  the  end  of  its 
own  line,  and  that  there  was  no  fraud  or 
concealment.  Further,  that  the  somewhat 
cabalistic  letters  and  words  quoted  from  the 
bill  of  lading  meant,  and  were  understood  to 
mean,  owner's  risk  released  to  the  value  of 
five  dollars  per  hundred -weight  in  case  of 
total  loss,  and  that  the  shippers  were  to 
load  and  count  the  goods.  Third.  That  the 
contract  between  the  parties  contemplated 
merely  the  shipment  of  an  emigrant  outfit, 
which   was  understood  to  mean  household 

?;oods  alone,  and  that  the  stock  of  drugs  was 
raudulently  loaded  into  the  car ;  the  estab- 
lished rate  on  a  car  containing  drugs  being 
very  much  greater  than  the  established  rate 
on  an  emigrant  outfit.  Fourth.  That,  under 
the  interstate  commerce  law,  false  representa- 
tions as  to  the  contents  of  the  package,  with 
the  consent  and  connivance  of  the  carrier  or 
its  agent,  is  constituted  a  misdemeanor,  and 
bars  the  plaintiff  from  relief. 

The  evidence  upon  the  part  of  the  plaintilT 
tends  to  show  that  Pardee  and  Hart  went  to 
the  agent  of  the  company  at  Hastings,  stating 
to  him  that  they  wished  to  ship  their  house- 
hold goods  and  stock  of  drugs,  and  asked 
him  for  the  rate  to  Grant's  Pass  upon  the  car- 
load ;  that  the  agent  informed  them  that  the 
rate  would  be  $200,  and  that  there  would  be 
nothing  to  pay  at  the  other  end  of  the  line; 
that  thereupon  the  goods  were  loaded  upon 
a  car  furnished  by  the  railroad  company  for 
that  purpose;  that,  after  the  loading  was 
complete,  Ptu^ee  and  Palmer  went  to  the 
agent  for  the  bill  of  lading ;  that  the  agent 
told  them  that,  inasmuch  as  the  drugs  had 
been  loaded  upon  the  car,  he  was  not  sure 
that  $200  would  pay  the  freight,  but  that  he 
would  mark  upon  the  bill  of  lading  a  receipt 
for  the  $200,  to  apply  on  the  freight,  and  if 
there  was  more  to  pay  it  must  be  paid  at  the 
other  end ;  tiiat  they  consented  to  this  because 
there  was  no  other  course  left  open  to  them ; 
that  the  bill  of  lading  was  then  handed  to 
them,  and  Pardee  signed  it,  none  of  the  own- 
ers reading  its  conditions,  or  having  his  at- 
tention called  thereto.  Upon  the  part  of  the 
railroad  company  the  testimony  tends  to  show 
that,  at  the  first  interview,  nothing  was  said 
about  the  stock  of  drugs,  .but  that,  when 
Pardee  came  for  the  bill  of  lading,  the  agent 
told  him  that  he  would  not  give  ui in  a  clear 
bill  of  lading,  for  he  had  reason  to  believe 
that  **  there  was  other  stuff  in  the  car  besides 
household  goods,"  but  would  accept  $200,  to 
be  applied,  the  owners  to  pay  the  difference 
at  the  other  end ;  that  Palmer  then  handed 
him  $200,  and  Pardee  signed  the  bill  of  lad- 
ing in  duplicate. 

The  case  was  submitted  to  the  Jury  under 
long  Instructions,  the  general  effect  of  which 
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oral  apn'cement  pleaded,  or  the  bill  of  lading, 
const  ituted  the  contract  between  the  parties ; 
further,  to  instruct  the  jury  that  under  the 
laws  of  this  state  no  limitations  upon  the 
liability  of  a  common  carrier  could  be  im- 
posed, except  upon  proof  that  such  limita- 
tions had  been  callea  to  the  attention  of  the 
shipper,  and  by  him  expressly  assented  to, 
and  submitted  to  the  jury  whether  or  not 
attention  had  been  called  to  the  limitations 
and  assent  obtained.  There  was  a  verdict 
for  the  plaintiff  in  the  sum  of  $5,461.58. 

1.  The  question  of  jurisdiction  was  first 
raised  by  demurrer  to  the  petition,  and  then 
by  answer.  The  theory  of  the  railroad  com- 
pany in  this  regard  seems  to  be  that,  the 
shipment  being  fcom  one  state  to  another,  it 
became  subject  solely  to  the  laws  of  the 
United  States.  If  that  were  so,  it  would 
not  oust  the  court  of  jurisdiction.  It  would 
only  determine  upon  what  principles  of  law 
the  rights  of  the  party  would  depend.  The 
record  shows  that  an  attempt  was  made  to 
remove  the  case  to  the  federal  court ;  that  the 
court  refused  to  order  the  removal.  Never- 
theless, it  would  appear  that  an  order  of  re- 
moval must  have  been  obtained  from  some 
source,  for  there  is  in  the  record  an  order  of 
the  federal  court  remanding  the  case  to  the 
district  court  of  Adams  county.  These  pro- 
ceedings are  a  part  of  the  law  of  the  case 
and  conclusively  determine  the  question  of 
jurisdiction  in  favor  of  the  plaintiff. 

2.  The  questions  of  law  in  regard  to  the 
transaction  are  discussed  in  the  briefs  under 
a  number  of  heads  relating  to  objections  to 
the  evidence,  and  to  the  instructions  of  the 
court.  To  state  each  in  its  order  would  con- 
sume much  space,  and  a  detailed  considera- 
tion is  unnecessary,  for  the  reason  that  all 
these  exceptions  and  assignments  of  error 
relato  to  a  very  few  main  questions.  Great 
stress  is  laid  upon  the  point  that  the  bill  of 
lading  must  be  treated  as  the  conclusive  evi- 
dence of  the  contract  between  the  parties, 
and  that  parol  evidence  was  not  admissible 
to  show  a  prior  verbal  contract  contrary  to 
the  terms  of  the  bill  of  lading.  In  this  con- 
nection it  is  also  urged  very  strenuously  that 
the  court  erred  in  submitting  the  question 
raised  by  this  evidence  to  the  jury ;  further, 
it  is  urged  that  the  instructions  to  the  court 
are  conliicting;  and,  still  further,  that  the 
limitations  imposed  by  the  bill  of  lading 
upon  the  carrier's  liability  are,  upon  prin- 
ciples of  common  law,  valid  obligations,  and 
that  they  must  be  enforced,  in  the  absence 
of  acMial  misrepresentations  or  concealment, 
which,  it  is  contended,  the  evidence  does  not 
esttt^blish.  Numerous  authorities  are  cited 
upon  both  sides  upon  these  points.  A  single 
consideration  disposes  of  all  of  these  ques- 
tions. Under  the  law  of  Nebraska,  whatever 
the  law  may  be  elsewhere,  it  is  beyond  the 
power  of  a  common  carrier,  by  such  provis- 
ions as  appear  in  the  bill  of  lading, — assum- 
ing it  to  be  the  contract  of  the  parlies, — to 
80  limit  its  liability.  In  Atchison  d  N,  R. 
Co.  V.  Washburny  5  Neb.  117,  it  is  said: 
••The  common  law  fixes  the  degree  of  care 
mnd  diligence  due  from  railroad  companies 
as  common  carriers ;  and  a  failure  to  exercise 
this  care  and  diligence  is  negligence,  with- 
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out  any  legal  distinction,  as  being  gross  or 
ordinary.**  That  the  better  rule  of  law,  sus- 
tained by  the  weight  of  authority,  is  that 
**  it  is  against  the  policv  of  the  law  to  alloir 
stipulations  which  will  relieve  the  company 
from  the  exercise  of  that  care  and  diligence, 
or  which,  in  other  words,  will  excuse  tiiem 
for  negligence  in  the  performance  of  that 
duty.**  This  case  arose  before  the  Constitu- 
tion of  1875  went  into  force.  By  article  11, 
section  4,  of  th&t  Constitution,  it  is  provided 
that  **the  liability  of  railroad  corporal iona 
as  common  carriers  shMl  mver  be  limited.*^ 
While  the  writer  might,  if  the  question  vrer^ 
a  new  one,  construe  this  provision  as  simply 
a  restriction  upon  the  legislature  against  tho 
limitation  of  carriers*  liabilities  by  law,  and 
not  as  preventing  such  limitation  by  special 
contract,  the  question  is  no  longer  an  open 
one,  and  has  otherwise  been  determined.  Ii» 
Missouri  Pae.  B,  Go.  v.  Vandetenier^  26  Neb. 
222,  8  L.  R.  A.  129,  by  contract,  the  railroad 
compan^r  sought  to  relieve  itself  from  liabil- 
ity for  injury  to  livestock,  unless  notice  in 
writing  were  given  before  the  removal  of  th» 
stock  from  its  place  of  delivery.  This  pro- 
vision of  the  constitution  was  there  consid- 
ered and  discussed.  The  court,  speaking 
through  Judge  CobD,  says:  *'So  I  conclude 
that  the  object  and  intent  of  the  convention 
in  proposing,  and  of  electors  in  adopting,, 
this  provision  of  the  constitution  here  re- 
ferred to,  was  to  put  it  out  of  the  power  of 
railroads,  as  common  carriers,  to  limit  their 
liability  as  such  by  special  agreement  with 
shippers,  and  thus  remove  from  their  officers 
and  agents  all  temptation  to  effect  such  ex- 
emption from  liability,  and  the  loss  and 
damage  to  property  which  might,  of  neces- 
sity, follot^r  the  release  of  their  responsibil- 
ity,  and  that  of  their  agents,  therefor.  Se& 
Atcfiison  dh  iV.  R.  Co.  v.  Was?iburji,  6  Neb. 
117,  a  case  which  arose  under  the  old  consti- 
tution, -  but  heard  in  this  court  under  tba 
new.** 

In  addition  to  this  constitutional  provis- 
ion, section  111,  chap.  16,  Comp.  Stat.,  pro- 
vides that  "any  railroad  companies  receivings 
freight  for  transportation  shall  be  entitled  to 
the  same  rights  and  be  subject  to  the  same 
liability  as  common  carriers.**  This  is  a 
portion  of  the  general  incorporation  act, 
under  which  the  plaintiff  in  en  or  derives  its 
existence  as  a  corporation.  Comp.  Stat., 
chap.  72,  art.  1,  §  5,  provides :  **  No  notice- 
either  express  or  implied  shall  be  held  to^ 
limit  the  liabilities  of  any  railroad  company 
as  common  carriers  unless  they  shall  make  it 
appear  that  such  limitation  was  actually 
brought  to  the  knowledge  of  the  opposite 
party  and  assented  to  by  him  or  them  in  ex- 
press terms  before  such  limitation  shall  take 
effect.**  This  section  was  discussed  by  the 
court  in  Union  Pac.  R.  Co.  v.  Marston,  80 
Neb.  241,  and  held  to  apply  to  just  such  a 
case  as  this,  where  the  limitation  was  con^ 
tained  in  a  bill  of  lading  which  the  shipper 
alleged  was  given  after  the  making  of  an  oral 
contract  for  shipment.  Irrespective,  then, 
of  the  question  as  to  whether  there  was  an 
oral  contract,  or  whether  such  oral  contract 
or  the  bill  of  lading  constituted  the  final  ar- 
rangement between  the  parties,  the  law  of 
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this  state  Is  settled  that  a  oommon  carrier 
cannot,  even  b^  the  terms  of  an  express  con- 
tract, relieve  itself  of  its  common-law  lia- 
bility. It  is  said  that  at  common  law  the 
common  carrier  is  not  liable  for  loss,  in  the 
absence  of  special  contract,  beyond  the  point 
at  which  it  delivers  the  goods  to  a  connect- 
ing carrier.  To  this  it  should  be  added  that 
the  contract  of  the  shipper  was  with  the  car- 
rier first  receiving  the  foods,  and  if  such 
carrier  undertook  to  deliver  the  goods  at 
their  destination,  even  though  it  contem- 
plated doing  so  through  intermediate  car- 
riers, it  assumed  a  liability  o#such  character 
for  every  part  of  the  route.  Many  cases  hold 
that  receiving  goods  marked  for  a  point  be- 
yond the  end  of  the  receiving  carrier's  route 
18  evidence  of  a  contract  to  deliver  them  as 
marked.  In  this  case  the  bill  of  lading  was 
executed  in  duplicate.  In  one  of  the  copies 
the  destination  was  left  blank.  In  the  other, 
the  languaire  was:  "Received  of  Palmer 
and  Pardee  the  following  described  package, 
in  apparent  good  order,  marked  and  con- 
signed as  noted  below,  contents  and  value 
ui^nown,  to  be  transported  to  Grant's  Pass, 
Or.,  and  delivered  at  the  railroad  depot  at 
that  point."  Both  copies  in  writing  show 
that  the  goods  were  consigned  to  Pardee  at 
Grant's  Pass,  Or.  The  negotiations  as  to  the 
freight  were,  according  to  the  uncontradicted 
testimony,  with  a  view  to  prepayment  all  the 
way  through.  Hastings  was  only  twenty- 
four  miles  from  Grand  Island,  where  the  car 
was  delivered  to  the  Union  Pacific:  and  the 
$300  received  by  the  railroad  company  if  not 
intended  as  a  full  prepayment  of  the  freight 
to  Oregon,  was  certainly  intended  to  apply 
on  the  freight  throughout  the  whole  distance. 
There  is  no  possible  view  of  the  evidence 
from  which  it  could  be  inferred  that  the  rail- 
road company  had  only  contracted  to  deliver 
the  goods  to  the  next  carrier! 

3.*'The  plaintiff  in  error  seeks  to  avoid  the 
effect  of  these  constitutional  and  statutory  en- 
actments and  judicial  construction  by  plead- 
ing and  arguing  the  effect  of  the  act  of  con- 
gress known  as  the  ''Interstate  Commerce 
Law, "  and  amendments  thereto.  The  partic- 
ular provision  relied  upon  is  from  the  Act 
of  1889,  as  follows:  **Any  person  or  any 
officer  or  agent  of  any  corporation  or  com- 
pany who  shall  deliver  property  for  trans- 
portation to  any  common  carrier,  subject  to 
the  provisions  of  this  act,  or  for  whom  as 
consignor  or  consignee  any  such  carrier  shall 
transport  property,  who  shall  knowingljr  and 
willfully,  by  false  billing,  false  classifica- 
tion, false  weighing,  false  representations  of 
the  contents  of  the'package,  or  false  report 
of  weight,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  con- 
nivance of  the  carrier,  its  agent  or  servant, 
obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  established 
and  in  force  on  the  line  of  transportation, 
shall  be  deemed  guilty  of  fraud,  which  is 
hereby  declared  to  be'  a  misdemeaoor,  and 
shall,  upon  conviction  thereof,  in  any  court 
of  the  United  States  of  competent  jurisdiction 
within  the  district  within  which  such  offense 
was  committed,  be  subject,  for  each  offense, 
to  a  fine  of  not  exceeding  $5,000  or  impriaon- 
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ment  in  the  penitentiary  for  a  term  not  ex- 
ceeding two  years  or  both  in  the  discretM»ii 
of  the  court. "  Conceding  that  the  construc- 
tion of  such  acts  into  misdemeanors  should 
render  the  contract  contrary  to  public  policy, 
to  such  an  extent  as  to  deprire  the  shipper 
of  his  remedy  aniinst  the  carrier,  the  evi- 
dence wholly  faus  to  make  out  a  case  with- 
in the  section  quoted.  Whatever  false  bill- 
ing there  may  have  been  was  bv  the  company 
itself,  as  all  the  evidence  shows  that  the 
agent  knew  before  the  car  was  moved  after 
loading  that  it  contained  articles  other  than 
household  goods.  Under  the  most  favorable 
construction  of  the  evidence  on  behalf  of  the 
railroad  company,  if  there  was  any  false  rep* 
resentation  as  to  the  contents  of  the  **  pack- 
age," its  true  contents  were  known  before 
the  railroad  company  took  charge  of  the  car» 
and  an  agreement  was  made  for  the  payment 
of  any  additional  freight  by  reason  of  the 
introduction  of  drugs  into  the  car.  We  can- 
not see,  therefore,  how  this  section,  conced- 
ing it  to  have  the  effect  claimed  for  it  by 
plaintiff  in  error,  could  affect  the  right  of 
recovery.  To  give  it  such  effect  would  b« 
to  declare  that  the  section  quoted  absolutely 
protects  a  railroad  company  from  liability 
in  any  case  where  the  shipper  uses  general 
terms  in  describing  the  goods  to  the  carrier 
or  agent,  and  the  agent  paraphrases  such 
language  into  a  technical  phrase,  and  such 
phrase  does  not  correctly  describe  the  goods, 
or  where  the  carrier's  agent,  of  his  own  voli- 
tion, makes  false  statements  of  the  character 
of  the  shipment.  The  section  referred  to 
was  chiefly  designed  as  a  restriction  upon  the 
carrier.  Its  whole  aim  was  to  prevent  false 
billing  or  false  representations  in  order  to 
conceal  discriminations  in  favor  of  particular 
shippers.  It  was  not  intended,  and  should 
not  be  construed,  as  a  means  of  relieving  a 
carrier  from  liability  because  its  own  agents 
have  committed  an  error. 

But  it  is  arffued  that,  upon  general  grounds, 
the  whole  subject-matter  of  interstate  trans- 
portntion  was  by  the  constitution  placed 
within  the  power  of  congress,  and  that  con- 
gress, having  enacted  the  interstate  commerce 
act,  assumed  such  jurisdiction,  and  thereby 
nullified  existing  state  laws;  that  not  only 
the  acts  of  congress  must  be  treated,  upon 
these  subjects,  as  the  supreme  law  of  the 
land,  but  that  the  decisions  of  the  ferleral 
court  must  be  accepted  as  the  final  statements 
of  the  law,  prevailing  against  state  statutes 
and  state  decisions.  Without  discussing  the 
question  as  to  whether  the  federal  decisions 
are  opposed  to  the  constitutional  and  statu- 
tory provisions  of  this  state,  referred  to,  it 
is  sufficient  to  say  that  we  cannot  accept  the 
theory  of  the  railroad  company,  as  above 
outlined.  It  is  admitted  in  the  pleadings 
that  the  company  is  a  corporation  organized 
under  the  laws  of  the  state  of  Nebraska.  The 
time  of  this  organization  does  not  appear, 
but  the  statutory  provisions  date  from  the 
very  earliest  period  of  the  state's  history. 
The  statute  quoted  above  is  a  portion  of  the 
general  incorporation  act  relating  to  rail- 
roads, the  act  under  which  this  company  de- 
rives its  right  to  exist.  To  say  that  an  act 
of  congress— especially,  one  not,  in  express 
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terms,  contrary  to  these  proyisions — shall  be 
giyen  .the  effect  of  nullifyiDg  them,  would 
be  to  say  that  this  state  must  cease  to  exer- 
cise its  sovereign  powers  of  creating  corpora- 
tions for  lailroad  purposes,  else  it  must  con- 
tent itself  with  creatine  such  corporations 
absolutely  untrammelea  by  conditions,  or 
permit  them  to  exist  subject  only  to  such 
conditions  as  the  congress  of  the  United  States 
may  see  fit  to  impose.  While  this  state  forms 
a  constituent  part  of  the  Union,  under  its 
present  constitution,  this  court  ahould  never 
yield  its  consent  to  such  a  doctrine.  If  such 
be  the  law,  it  must  be  declared  by  another 
tribunal ;  and,  in  case  it  should  be  so  de- 
clared, the  exercise  by  the  state  of  its  sover- 
eign power  of  creating  such  corporations 
should,  from  every  motive  of  self -preserva- 
tion, cease. 

4.  In  addition  to  the  general  verdict  ren- 
dered by  the  jury,  there  was  an  attempt  to 
have  certain  special  findings  returned.  One 
of  the  errors  assigned  is  the  refusal  of  the 
court  to  mark  upon  the  margin  of  the  sub- 
mission of  those  findings  the  word  ** given." 
If  the  submission  of  these  findings  amounted 
to  an  instruction,  the  objection  would  be 
purely  technical,  and  the  refusal  of  the  court 
to  use  the  woid  **  given"  could  not  operate  to 
the  prejudice  of  the  plaintiff  in  error.  In- 
stead of  marking  the  submission  given,  the 
court  made  a  note  as  follows:  **A8  I  have 
flaid  in  the  attached  submission,  I  submit 
these  special  findings  for  you  to  pass  upon ; 
and,  in  the  opinion  of  this  court,  it  would 
be  the  grossest  kind  of  error  to  attempt  to 
control  your  discretion  in  passing  on  these 
•pecial  findings. "  There  also  appears  to  have 
been  indorsed  upon  the  questions  submitted 
ft  quotation  of  that  portion  of  the  statutes 
whereby  it  is  permitted  to  the  jury,  in  their 
discretion,  to  return  a  general  or  special  ver- 
dict. Of  the  special  questions  submitted, 
the  first  related  to  the  value  of  the  goods  at 
Hastings,  and  was  answered.  The  second 
related  to  the  value  of  the  goods  at  Grant's 
Pass,  Or.,  at  the  time  when  they  should  have 
been  received  then.    In  answer  to  this,  the 


jury  stated,  "We  do  not  know."  The  other 
questions  related  to  the  freight  rates  under 
different  circumstances.  All  these  questions 
were  answered,  **  We  do  not  know. "  By  the 
instructions,  the  jury  was  told  that  if  it 
should  find  for  the  plaintiff  the  verdict  should 
be  for  the  market  value  of  the  goods  at 
Grant's  Pass,  at  the  time  they  should  have 
been  there  delivered,  together  with  interest. 
The  second  question  submitted  was  material 
to  the  case.  The  others  were  entirely  im- 
material, and  the  discharge  of  the  jury  with- 
out answering  them  was  in  no  way  prejudi- 
cial. It  is  urged,  however,  that,  when  the 
jury  answered  that  they  did  not  know  the 
market  value  of  the  goods  at  Grant's  Pass, 
they,  in  effect,  stated  that  they  were  unable 
to  fix  the  measure  of  damages,  and  that  the 
general  verdict  could  not,  therefore,  have 
been  founded  on  the  evidence,  and  in  obedi- 
ence to  the  instructions.  But,  under  the  evi- 
dence given  as  to  the  value  of  the  goods  at 
Grant's  Pass,  no  verdict  less  than  that  re- 
turned could  be  sustained.  There  is  evidence 
tending  to  show  that  the  value  of  the  goods 
at  Hastings  was  less  than  the  value  marked 
upon  an  inventory  offered  in  evidence,  and 
one  witness  testified  that  the  goods  were 
worth  no  more  at  San  Francisco  than  at  Hast- 
ings, but  there  is  nothing  to  show  tliat  he 
even  had  any  knowledge  of  the  value  at  San 
Francisco.  The  only  competent  evidence  of 
the  value  of  the  goods  at  Grant's  Pass,  Or., 
fixes  it  at  more  than  $7,000 ;  so  that  the  ver- 
dict rendered  could  not  have  been  affected 
by  any  findings  based  upon  the  evidence  in 
answer  to  the  special  question  submitted. 

Some  of  the  instructions  do  not  state  the 
law  correctly.  Some  of  them  are  apparently 
conflicting,  but,  in  any  view  of  the  evidence, 
for  the  reasons  already  stated,  no  verdict  dif- 
ferent in  character,  or  less  in  amount,  could 
be  sustained. 

The  judgment  is  therefore  affirmed. 

Byan*  (7.,  concurs.  Ragman*  C,  took 
no  part  in  the  consideration  or  decision  of 
this  case. 
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1 .  The  liberty  to'enter  into  eontraets  h^ 
which  labor  may  be  emiiloyed  in  such 


way  as  the  laborer  may  deem  moetbwieltefal.  and 
to  otbeis  to  employ  such  labor,  to  Deoeasarily  in- 
daded  in  the  oonstitutional  guaranty  of  the  right 
to  property. 

8.  A  statute  requiring  weokljpagnnent 
of  wag^  **by  every  manufacturing,  mining^ 
quarrying,  lumberlog,  meroaotlle,  street,  eleo- 
trio  and  elevated  lailway,  steamboat,  telegraph. 


Nora.— On  the  rapidly  developing  subject  of  the 
constitutionahty  of  statutes  restricting  the  con- 
tracts between  master  and  servant  the  decisions 
are  yet  in  much  conflict.  As  to  the  power  to  restrict 
such  contracts  between  corporations  and  their  em- 
ployes the  above  decision  to  directly  contrary  to 
that  of  State  v.  Brown  ft  8.  Mfg.  Oo»  (B.  L)  17  L.  B> 

A.  866. 

As  to  the  olasBlflcatlon  of  corporations  the  decis- 
ion to  in  harmony  with  State  v.  Loomis  «Mo.)  SI  L. 

B.  A.  7W,  while  State  v.  Ooodwlil  (W.  Ya^  •  L.  B. 

2<dL.K.  A. 


A.  (»1,  and  State  v.  Fire  Greek  CkMl  &  a  Oo.  ( W.  Ta.) 
a  L.  R.  A.  860,  condemn  stmllar  dIsoriminatlonB 
which  are  not  confined  to  corporations.  On  the 
other  side  to  the  case  of  Hancock  v.  Yaden  and.)  € 

L.B.  A.  sni. 

See  also,  as  to  kindred  decisions.  Com.  ▼.  Peny 
(Mass.)  14  L.  B.  A.  Sa^  and  fudt:  Peel  Splint  Coal  Go. 
V.  Bute  ( W.  Ya. )  17  L.  R.  A.  886;  Ramsey  v.  People 
(lU.)  17  L.  B.  A.  858;  atoo  nOU  to  State  ▼•  Loomto, 


See  also  27  L.  R.  A.  718. 
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telephone,  and  municipal  oorporatlon,  and  every 
Incorporated  ezprese  company  and  water  com- 
pany,** makei  an  unconrtltatlonal  discrimination 
l>etween  thoee  corporations  and  others  which  are 
•rganlaed  for  pecuniary  profit  and  employ  lat>or. 

8.  A  reatrictton  of  the  right  of  eorpora^ 
tions  to  eontraet  with  emplogroa  as  to 

payment  of  wasee  requiring  weekly  payments 
denies  the  constitutional  righfcs  of  the  employ^ 
and  does  doc  affect  the  corporation  merely. 

4.  Judicial  notice  is  taken  of  the  fact  that 
many  corporations  are  orffsnized  and  doing  busl- 
nees  In  the  state  outside  of  certain  classes  of  oor- 
porattODS  enumerated  In  the  statute. 

5*  It  Is  a  Matter  of  eommon  knowledge 

that  during  the  year  1888  a  large  number  of  man- 
victories  were  shut  down  because  of  the  strin- 
geooy  In  the  money  market. 

6*  An  amendment  to  the  charter  of  eer- 
tain  eorporatlone  by  providing  for  weekly 
payments  of  wages,  but  not  applying  to  all  cor- 
porations created  under  the  general  law.  Is  in 
violation  of  a  conetltutlonai  proyision  that  the 
charter  of  no  corporation  shall  be  charged  by 
•pedaljaw. 

(October  SB,  ISOtt.) 

APPEAL  by  defendaDt  from  a  Judgment  of 
the  Grundy  County  Court  convicting  it  of 
violating  the  weekly  payment  law.    Beiersed, 

Statement  bj  Shope,  «7.  .* 

The  appellant  was  tried  before  a  Justice 
of  the  peace,  and  found  guilty  of  violating 
an  act  of  the  legislature  entitled  **  An  Act  to 
Provide  for  the  Weekly  Payment  of  Wages 
by  Corporations,"  approved  April  28,  1891, 
and  the  penalty  of  $50  imposed,  for  which 
and  coats  judgment  was  rendered  accord- 
ingly. The  case  was  taken  by  appeal  to  the 
county  court  of  Grundy  county,  where  a  trial 
was  held  by  the  court,  a  jury  having  been 
waived,  and  appellant  again  found  guilty, 
and  the  penalty  of  $50  imposed,  and  judg- 
ment entered  for  that  amount  and  costs ;  and 
the  case  la  brought  here  by  further  appeal. 

The  act  of  the  legislature  above  referred  to 
provides  "  that  every  manufacturing,  mining, 
quarrying,  lumbering,  mercantile,  street, 
electric  and  elevated  railway,  steamboat, 
telegraph,  telephone  and  municipal  corpora- 
tion and  every  incorporated  express  company 
and  water  company,  shall  pay  weekly  eacn 
and  every  employ^  engaged  in  its  business 
the  wages  earned  by  such  employ^  to  with- 
in six  days  of  the  date  of  such  payment; 
provided,  however,  that  if  at  any  time  of 
payment  any  employe  shall  be  absent  from 
his  regular  place  of  labor  he  shall  be  entitled 
to  said  payment  at  any  time  thereafter  upon 
(Icniand."  And,  after  providing  a  penalty 
of  not  less  than  $10  nor  more  than  $50  for 
each  violation,  that  such  action  be  com- 
menced within  thirty  days  after  the  viola- 
tion, notice  to  the  corporation  that  an  action 
will  be  brought,  defenses  that  may  not  be 
set  ap,  etc.,  proceeds:  ''No  assignment  of 
future  wages  payable  weekly  under  the  pro- 
▼iaiona  of  this  act  shall  be  valid  if  made  to 
the  corporation  from  whom  such  wages  are 
to  become  due,  or  to  any  person  on  behalf  of 
such  corporation  or  if  made  or  procured  to 
be  made  to  any  person  for  the  purpose  of  re- 
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lieving  such  corporation  from  the  obligations 
to  pay  weekly  under  the  provisions  of  this 
act.  Nor  shall  any  of  said  corporations  re- 
quire any  agreement  from  an  employe  to  ac- 
cept wages  at  other  periods  than  as  provided 
in  section  1  of  this  act,  as  a  condition  of  em- 
ployment. " 

Appellant  became  a  corporation  under  the 
General  Incorporation  Law,  in  force  July  1, 
1872,  and  for  several  years  past  has  been  en- 
{^ged  in  the  business  of  coal  mining,  with 
Its  principal  office  at  Braccville,  Grundy 
county,  this  state.  A  certain  contract  is 
provided  by  appellant,  which  all  persons 
desiring  employment  in  its  service  are  re- 
quired  to  sign  as  a  condition  precedent  to 
such  employment.  The  complain ing  wit* 
ness,  Thomas  McGuire,  In  Novemberr  1891, 
applied  to  the  superintendent  of  appellant's 
mines  for  work,  and  was  required'  to  sign 
one  of  its  contracts,  which  was  done,  in  du- 
plicate, each  party  retaining  a  copy.  Cer* 
tain  rules  and  regulations  of  the  company  on 
the  back  of  its  contracts  are,  by  the  terms  of 
each  contract,  made  a  part  of  the  same.  The 
contract  of  witness  McGuire,  after  stipulat- 
ing, among  other  things,  the  wages  to  be 
paid,  etc.,  provides:  "AH  payments  here- 
under to  be  made  on  regular  pay  day,  and  in 
compliance  with  the  rules  and  regulations 
above  named ;  and  pay  day  is  hereby  fixed 
for  and  on  the  first  Saturday  after  the  10th 
of  each  month,  when  and  at  which  time  all 
wages  or  moneys  that  may  have  been  earned 
during  and  in  the  calendar  month  next  prior 
to  such  pay  day  shall  be  paid,  less  all  moneys 
owing  said  party  of  the  first  part  on  any 
account  whatever."  By  the  seventh  rule, 
printed  on  the  back  of  said  contract,  and 
made  part  thereof,  it  is  provided :  **  Every 
employe  will  be  paid  once  a  month  at  reg- 
ular pay  day  all  wages  or  moneys  he  mar 
have  earned  auring  and  in  the  calendar  month 
next  prior  to  such  pay  day,  after  deducting 
any  indebtedness  which  such  employ^  may 
owe  to  the  company,  or  which  the  company, 
with  the  consent  of  such  employ^,  may  have 
assumed  to  pay  to  any  other  person."  Mc- 
Guire entered  upon  the  employment  under 
the  contract  November  8,  1891,  and  quit 
NTovember  18,  1891,  and  demanded  his  wages. 
The  company  refused  to  pay  him  before  the 
next  pay  day,  when  he  gave  the  notice  under 
the  statute,  and  caused  this  suit  to  be  brought. 

Mr,  Geori^e  S.   House  for  appellant. 

Mr.  William  Mooney» with  Mr,  Samiiel 

C.  Stoiiifh»  State's  Atty,,  for  the  People. 

ShopOf  </.,  delivered  the  opinion  of  the 
court. 

•  The  principles  that  must  control  the  de- 
cisions of  this  case  were  announced  in  Frorer 
V.  People,  141  111.  171,  16  L.  R.  A.  492. 
Unless  we  are  prepared  to  recede  from  the 
doctrine  of  that  case,  and  the  subsequent  case 
of  Eamaey  v.  People,  142  111.  880,  17  L.  R. 
A.  858,  the  act  under  consideration  must  be 
likewise  held  unconstitutional  and  void. 
Section  2,  article  2,  of  the  Constitution  of 
this  state  guarantees  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.     We  said  in  Uie 
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Ji^orer  Com,  the  words  "  due  process  of  law" 
**are  to  be  held  synonymous  with  'the  law 
of  the  land/"  and,  quoting  from  Millett 
V.  People,  117  111.  294,  57  Am.  Rep.  869, 
said :  **  And  this  means  general  public  law, 
binding  upon  all  the  members  of  the  com- 
munity under  all  circumstances,  and  not 
partial  or  private  laws,  affecting  the  rights 
of  private  individuals  or  classes  of  individ- 
uals." There  can  be  no  liberty,  protected  by 
government,  that  is  not  regulated  by  such 
laws,  as  will  preserve  the  right  of  each  cit- 
izen to  pursue  his  own  advancement  and  hap- 
piness in  his  own  way,  subject  to  the  re- 
iitraints  necessary  to  secure  the  same  right  to 
all  others.  The  fundamental  principle  upon 
which  liberty  is  based  in  free  and  enlightened 
government  is  equality  under  the  law  of  the 
land.  It  has  accordingly  been  everywhere 
held  that  liberty,  as  that 'term  is  used  in  the 
constitution,  means  not  only  freedom  of  the 
citizen  from  servitude  and  restraint,  but  is 
deemed  to  embrace  the  right  of  every  man  to 
be  free  in  the  use  of  his  powers  and  faculties, 
and  to  adopt  and  pursue  such  avocation  or 
calling  as  he  may  choose,  subject  only  to  the 
restraints  necessary  to  secure  the  common 
welfare.  Trorer  v.  People,  supra;  Com.  v. 
Perry,  155  Mass.  117.  14  L.  R.  A.  825 ;  Peo- 
ple v.  Gilhon,  109  N.  Y.  389 ;  Live  Stock  D, 
dh  B.  Asso,  V.  Crescent  City  L,  8,  L.  <fc  8.  H, 
Co.  1  Abb.  (U.  8.)  888,  83  U.  8.  16  Wall. 
36,  21  L.  ed.  894;  Oodcharles  v.  Wigeman, 
113  Pa.  431 ;  8tate  v.  Ooodioill,  38  W.  Va. 
179,  6  L.  R.  A.  621.  Property,  in  its  broader 
sense,  is  not  the  physical  thing  which  may 
be  the  subject  of  ownership,  but  is  the  ri&;ht 
t  of  dominion,  possession,  and  power  of  dis- 
position which  may  be  acquired  over  it. 
And  the  right  of  property  preserved  by  the 
constitution  is  the  right  not  only  to  possess 
and  enjoy  it,  but  also  to  acquire  it  in  any 
lawful  mode,  or  by  following  any  lawful 
industrial  pursuit  which  the  citizen,  in  the 
exercise  of  the  liberty  guaranteed,  may  choose 
to  adopt.  Labor  is  the  primary  foundation 
of  all  wealth.  The  property  which  each  one 
has  in  his  own  labor  is  the  common  heritage. 
And,  as  an  incident  to  the  right  to  acquire 
other  property,  the  liberty  to  enter  into  con- 
tracts by  which  labor  may  be  employed  in 
such  way  as  the  laborer  shall  deem  most  ben- 
eficial, and  of  others  to  employ  such  labor, 
is  necessarily  included  in  the  constitutional 
guaranty.  In  the  Frorer  Case  we  said: 
^The  privilege  of  contracting  is  both  a  lib- 
erty and  a  property  right,  and  if  A.  is  de- 
nied the  right  to  contract,  and  acquire  prop- 
erty in  the  manner  which  he  has  hitherto 
enjoyed  under  the  law,  and  which  B.,  0., 
and  D.  are  still  allowed  by  the  law  to  en- 
ioy,  it  is  clear  that  he  is  deprived  of  both 
liberty  and  property,  to  the  extent  that  he  is 
thus  denied  the  right  to  contract ;"  and  quoted 
with  approval :  **The  man  or  the  class  for- 
bidden the  acquisition  or  enjoyment  of  the 
property  in  the  manner  permitted  the  com- 
munity at  large  would  be  deprived  of  liberty 
in  particulars  of  primary  importance  to  his 
or  their  pursuit  of  happiness."  Cooley, 
Const.  Lim.  893.  It  is  undoubtedly  true  that 
the  people  in  their  representative  capacity 
may,  by  general  law,  render  that  unlawful, 
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in  many  cases,  which  had  hitherto  been  law- 
ful. But  laws  depriving  particular  persons 
or  classes  of  persons  of  rifrhts  enjoyed  by  tho 
community  at  large,  to  be  valid,  must  be 
based  upon  some  existing  distinction  or  rea- 
son, not  applicable  to  others,  not  included 
within  its  provisions.  Id.  391.  And  it  is 
only  when  such  distinctions  exist  that  differ- 
entiate in  important  particulars,  persons,  or 
classes  of  persons  from  the  body  of  the  people, 
that  laws  having  operation  only  upon  such 
particular  persons  or  classes  of  persons  have 
been  held  to  be  valid  enactments.  In  the 
Millett  Case  we  held  that  it  was  not  com- 

f»etent,  under  the  constitution,  for  tlie  legis- 
ature  to  single  out  operators  of  coal  mines, 
and  impose  restrictions  in  making  contracts 
for  the  employment  of  labor  whidi  were  not 
required  to  be  borne  by  other  employers. 
And  in  the  Frorer  Case,  a  law  singling  out 
persons,  corporations,  or  associations  en^aeed 
in  mining  and  manufacturing,  and  depriving 
them  of  uie  right  to  contract  as  persons,  cor- 
porations, and  associations  engaged  in  other 
business  or  vocation  might  lawfully  do',  was 
in  violation  of  the  constitution,  and  void. 
So  in  Ramsey  v.  People,  142  111.  380,  17  L. 
R.  A.  853,  "  An  Act  to  Provide  for  the  Weigh- 
ing in  Qross  of  Coal  Hoisted  from  Mines," 
approved  June  10,  1891,  was  held  unconsti- 
tutional and  void  for  the  same  reason. 

The  act  under  consideration  applies  not  to 
all  corporations  existing  within  the  state,  or 
to  all  that  have  been  or  may  be  organized 
for  pecuniary  profit  under  the  general  incor- 
poration laws  of  the  state.  There  is  no  at- 
tempt to  make  a  distinction  between  corpora- 
tions and  individuals  who  may  employ  labor. 
The  slightest  consideration  of  the  act  will 
demonstrate  that  many  corporations  that  may- 
be and  are  organized  and  doing  business  un- 
der the  laws  are  not  includ^  within  the 
designated  corporations.  No  reason  can  be 
found  that  would  require  weekly  payments 
to  the  employes  of  an  electric  railway  that 
would  not  require  like  payment  by  an  elec- 
tric light  or  gas  company;  to  a  corporation 
engaged  in  quarrying  or  lumbering  that 
would  not  be  equally  applicable  to  a  corpo- 
ration engaged  in  erecting,  repairing,  or  re- 
moving buildings  or  other  structures;  to 
mining  that  would  not  exist  in  respect  of 
corporations  engaged  in  making  excavations 
and  embankments  for  roads,  canals,  or  other 
public  or  private  improvements  of  like  char- 
acter;  that  will  apply  to  a  street  or  elevated 
railway  that  will  not  make  it  equally  im- 
portant in  other  modes  of  transportation  of 
ireight  and  passengers.  The  puolic  records 
of  the  state  will  show,  and  it  is  a  matter  of 
common  knowledge,  that  very  many  corpora- 
tions have  been  organized  and  are  doing 
business  in  the  state  which  necessarilj  em- 
ploy large  numbers  of  men  that  are  not  in- 
cluded within  the  act  under  consideration. 
The  restriction  of  the  right  to  contract  affects 
not  only  the  corporation,  and  restricts  its 
right  to  contract,  but  that  of  the  employ6  as 
well.  We  need  not  repeat  the  argument  of 
the  Frorer  Case  upon  this  point.  An  illus- 
tration of  the  manner  in  which  it  affects  the 
employe,  out  of  many  that  might  be  given, 
may  be  found  in  the  conditions  arising  from 
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tUe  late  unsettled  financial  afTnfrs  of  the 
oountry.  It  is  a  matter  of  common  knowl- 
edge that  a  large  number  of  manufactories 
were  shut  down' because  of  the  stringency  in 
the  money  market.  Employers  of  labor  were 
unable  to  continue  production  for  the  reason 
that  no  sale  could  be  found  for  the  product. 
It  was  suggested  in  the  interest  of  employ- 
ers, as  well  as  in  the  public  interest,  that 
employes  consent  to  accept  only  so  much  of 
Cheir  wages  as  was  actually  necessary  to 
their  sustenance,  reserving  payment  of  the 
balance  until  business  should,  revive,  and 
-thus  enable  the  factories  or  workshops  to  be 
open  and  operated  with  less  present  expendi- 
tures of  money.  Publ ic  economists  and  lead- 
ers in  the  interest  of  labor  suggested  and  ad- 
vised this  course.  In  this  state,  and  under 
this  law,  no  such  contract  could  be  made. 
The  employ^  who  sought  to  work  for  one  of 
the  corporations  enumerated  in  the  act  would 
find  himself  incapable  of  contracting  as  all 
oUier  laborers  in  the  state  mi^ht  do.  The 
corporations  would  be  prohibited  enterinji; 
into  such  a  contract,  and,  if  they  did  so,  the 
^wntract  would  be  voidable  at  the  will  of  the 
employt^,  and  the  employer  subject  to  a  pen- 
alty for  making  it.  The  employ!  would, 
therefore,  be  restricted  from  making  such  a 
contract  as  would  insure  to  him  support  dur- 
ing the  unsettled  condition  of  affairs,  and 
the  residue  of  his  wages  when  the  product 
of  his  labor  could  be  sold.  They  would,  by 
the  act,  be  practically  under  guardianship ; 
their  contracts  voidable,  as  if  they  were 
minors ;  their  right  to  freely  contract  for  and 
to  receive  the  benefit  of  their  labor,  as  others 
might  do,  denied  them. 

But.  treating  the  restrictions  as  affecting 
the  corporations  only,  it  is  insisted  that  the 
reservation  of  authority  by  the  general  as- 
sembly in  section  9  of  the  General  Incorpora- 
tion Act  (Rev.  8tat.  chap.  82)  authorized 
^he  passage  of  the  act  in  question.  Tliat  sec- 
tion provides :  ''The  general  assembly  shall 
sit  all  times  have  power  to  prescribe  such  reg- 
«i1ations  and  provisions  as  it  may  deem  ad- 
visable, which  regulations  and  provisions 
«hall  be  binding  on  anv  and  all  corporations 
formed  under  this  act.^  It  is  said  this  sec- 
tion entered  into  and  formed  a  part  of  the 
eontrart  under  which  the  grant  of  the  corpo- 
rate franchise  w>ui  conferred  upon  appellant 
eompany,  it  havinc:  been  organized  under  the 
general  law.    It  was  expressly  held  that  the 


reservation  of  the  right  to  alter,  amend,  or 
repeal  the  charter  entered  into  and  fonned  a 
part  of  the  contract  between  the  state  and  the 
corporation  chartered  under  the  ConHtitntion 
of  1848,  and  that  the  power  reserved  might  be 
constitutionally  exercised.  Butler  y.  Malker, 
80  111.  845.  And  undoubtedly  the  same  con- 
struction should  be  placed  upon  the  reserva* 
tion  of  power  in  the  section  quoted.  But  by 
section  1,  article  11,  of  the  Constitution  it  is 
provided :  ''No  corporation  shall  be  created 
by  special  laws,  or  its  charter  extended, 
changed,  or  amended,  .  •  .  but  the  gen- 
eral assembly  shall  provide  by  general  laws 
for  the  organization  of  all  corporations  here- 
after to  be  created."  The  manifest  intention 
of  this  provision  of  the  constitution  was  to 
require  not  only  the  creation  of  corporations, 
but  amendments  to  charters  of  those  existini?, 
to  be  made  by  general  laws,  applicable  alike 
to  all  occupying  like  circumstances  and  ex- 
istinj^  under  the  same  conditions ;  and  it  nec- 
essarily follows  that  special  acts,  applying 
to  particular  corporations  only,  and  not  to 
the  general  body  of  corporations  created  un* 
dcr  the  act,  would  fall  within  the  prohibi* 
tion  of  this  section.  By  the  general  incor- 
poration law  appellant  company  was  granted 
the  right  to  contract  as  a  corporation  in  and 
about  the  business  for  which  it  was  organ- 
ized. A  re3triction  of  its  right  to  thus  con- 
tract is  necessarily  an  amendment  or  change 
of  its  corporate  powers  and  functions  of  its 
charter.  If.  therefore,  the  restriction  is  held 
to  fall  within  the  power  reserved  in  section 
9  of  the  Act,  it  must,  in  view  of  the  consti- 
tutional provision,  be  construed  as  reserving 
the  power  to  prescribe  such  regulations  ana 
provisions  asthe  legislature  may  deem  ad- 
visable by  general  law.  The  set  under  con- 
sideration, not  being  a  general  law,  is  there- 
fore not  a  warranted  exercise  of  power.  We 
need  not  extend  this  opinion  by  further  dis- 
cussion. The  right  to  contract  necessarily 
includes  the  right  to  fix  the  price  at  which 
labor  will  be  performed,  and  the  mode  and 
time  of  payment.  Each  are  essential  ele- 
ments of  the  right  to  contract,  and  whosoever 
is  restricted  in  either  as  the  same  is  enjoyed 
by  the  community  at  large  is  deprived  of 
liberty  and  property. 

The  enactment  being  unconstitutional, 
there  it  no  law  avthoriziuq  the  juilqment  oj  thB 
County  Courts  and  U  %oiU  accordingly  be  re- 
verted. 


CONNEOTICfUT  SUPREME  COURT  OF  ERRORS. 


Mabel  L.  FORCE,  by  Kext  Friend, 

Sdward  P.  GREGORY.  Appt. 

( Conn ) 

The  treatment  of  a  patient  by  a  physi- 
cian is  to  be  tested  by  the  general  doctrines  of 
his  school  and  not  by  those  of  other  schools. 

Nora.— The  diecussion  of  the  required  skill  of 
physicians  as  iovolvioflr  the  merits  of  the  school  to 
^rhlch  they  belong  is  inteiestlnff  altUouifh  the 
decision  seems  to  be  fully  suyporied  by  precedent 
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(May  22. 1808.)' 

APPPAL  by  defendant  from  a  Judgment  of 
ti»e  District  Court  for  Water  bury  Couuty 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  malpractice  on  the 
part  of  defendant,  a  physician,  which  was  al- 
leged to  have  resulted  in  the  loss  of  plaintiff's 
sight.     Beoeraed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mfisrs.  Webster  As  0'Nelll»  for  appellant: 
When  a  party  employs  a  physician  to  treat 
him  the  contract  relation  subsisting  beiweea 
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the  two  Is  that  the  physician,  educated  in 
theory  and  practice  of  a  particular  school,  im- 
pliedly enc:ages  that  he  will  use  the  ordinary 
care  and  skill  of  his  profession  in  that  school 
His  acts  must  be  judged  and  tested  by  the 
treatment  and  methods  adopted  by  the  school 
of  practice  in  which  he  was  educated. 

A  physician  in  attending  his  patients  en- 
gages he  will  use  due  care  to  discover  the 
nature  of  the  disease  which  gives  occasion  for 
his  services,  and  in  applying  the  usual  remedies, 
but  beyond  this  measure  of  skill  and  diligence 
^e  law  makes  no  exactions;  if  he  is  to  be  held 
for  results,  or  as  a  guarantor  of  suocesiy  it  can 
be  only  on  his  express  agreement 

SmWi  Y.  Hyde,  19  Yt.  64. 

The  most  skillful  practitioner  may  mistake 
the  disease,  apply  improper  remedies  and  even 
destroy  life,  by  mismanagement,  and  yet  be 
wholly  innocent. 

Sumner  v.  Uiley,  7  Oonn.  864. 

It  was  in  evidence,  and  was  found  by  the 
court,  that  the  defendant  in  treating  the  plain- 
tiff adopted  the  remedies  and  methods  pre- 
scribed by  the  homoeopathic  school  of  prao- 
titiooers. 

And  this  was  what  his  Implied  contract 
called  for. 

The  court  should  have  instructed  the  Jury 
in  Conformity  to  our  reguest. 

2  Shearm.  &  Redf.  Neg.  ed.  1889,  g  009; 
8  Wharton  &  Still6,  Medical  Jurisprudence, 
8  766;  Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593;  MeCandlesa  v.  Me  Wha,  22  Pa.  261; 
Corn  y.  Mareizefc,  4  E.  D.  Smith,  1;  Bowman 
▼.  WoodB,  1  G.  Greene.  441;  Rogers,  Expert 
Testimony,  §  64,  p.  148. 

jifr.  Charles  O.  Root,  for  plaintiff: 

Action  on  the  case  will  lie  against  all  pro- 
fessional men,  tradesmen,  and  mechanics  for 
unskill fulness  and  negligence  in  tJieir  profes- 
sions, trades,  and  callings. 

1  Swift,  Dig.  *  668. 

Every  one  who  undertakes  any  office,  em- 
ployment, duty,  or  trust,  contracts  to  perform 
it  with  integrity,  diligence,  and  skill.  And  if 
by  this  want  of  either  of  those  qualities  any 
injury  accrues  to  individuals,  they  have  there- 
for their  remedy  in  damages  by  a  special  ac- 
tion on  the  case. 

8  Bl.  Com.  165. 

Liability  in  cases  of  malpractice  does  not 
arise  out  of  any  contract  or  direct  privity,  but 
out  of  the  duty  which  the  law  imposes  upon 
the  physician  to  avoid  acts  in  their  nature  dan- 
gerous to  the  lives  of  others;  and  it  need  not, 
therefore,  be  stated  by  whom  the  defendant 
was  employed. 

1  Boone,  Code  PI.  §182;  Norton  v.  Bewail, 
106  Mass.  148,  8  Am.  Rep.  298. 

If  there  was  either  carelessness,  or  a  want  of 
ordina^  diligence,  care,  and  skill,  then  the 
plaintiff  was  entitled  to  recover. 

Landon  t.  Humphrey,  9  Conn.  210,  28  Am. 
Dec.  388. 

One  who  offers  himself  for  employment  In  a 
professional  capacity  undertakes .  .  .  that  he 
will  use  reasonable  and  ordinarv  care  and  dili- 
gence in  the  exercise  of  his  skill  and  the  appli- 
cation of  his  knowledge  to  accomplish  the  pur- 
pose for  which  he  is  emploved. 

CarpenUr  v.  Blake,  75  N.  Y.  12;  2  Shearm. 
A  Redf.  Neg.  §§  606,  607. 
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In  a  case  like  this  the  school  of  medicino' 
may  be  on  trial  as  well  as  the  physician.  1% 
would  be  a  strange  doctrine  that  negligence  iit* 
the  treatment  of  disease  should  be  excused  if 
the  physician  had  adopted  a  course  of  treat- 
ment prescribed  by  any  individual  or  any  com- 
bination of  individuals. 

The  true  test  of  the  admissibility  of  expert 
testimony  is  "whether  the  witnesses  offered  a» 
experts  have  any  peculiar  knowledge  or  ex- 
perience, not  common  to  the  world,  which 
renders  their  opinions  founded  on  such  knowl- 
edge or  experience  anr  aid  to  the  court  or  tho- 
jury  in  determining  the  questions  of  issue." 

Taylor  v.  Monroe,  48  Conn.  44. 

Feniit  «/.,  delivered  the  opini(m  of  the- 
court: 

This  is  an  action  by  a  minor  child  to  re- 
cover damages  against  the  defendant,  who  is- 
a  homcBopathic  physician,  for  alleged  mal- 
practice in  treating  her  for  ophthalmia.  Tho> 
jury  returned  a  verdict  for  the  plaintiff,  and 
from  the  judgment  rendered  thereon  the  de- 
fendant appealed  to  this  court. 

The  only  questions  presented,  which  are- 
necessary  to  consider,  relate  to  the  charge  of 
the  court  to  the  jury.    Evidence  was  offered 
to  show  that  the  defendant,  in  treating  the 
plaintiff,  adopted  the  remedies  prescribed  bj 
the  homoeopathic  practitioners.    It  appeareo 
that  the  allopathic  school  of  medicine  would 
treat  such  a  case  differently,  and  in  the  latter 
way  the  plaintiff  claimed  that  she  ought  U> 
have  been  treated.    The  defendant  asked  tho 
court  to  charge  the  jur^  "  that  treatment  bj 
a  physician  of  one  particular  school  is  to  bo 
tested  bv  the  general  doctrines  of  his  school, 
and  not  by  those  of  other  schools. "    The  court 
refused  to  so  charge,  and  charged  as  follows : 
^'In  regard  to  that  matter,  I  will  say  that  tho 
defendant's  negligence  or  want  of  skill  in  tlio 
treatment  of  tfie  plaintiff's  eye  must  be  de- 
termined by  all  of  the  evidence  in  the  case, 
and  if  the  defendant  adopted  the  treatment 
laid  down  by  one  particular  school  of  medi- 
cine, and  the  medical  testimony  offered  by 
the  plaintiff  related  to  treatment  prescribed 
by  a  different  school,  you  will  weigh  the  tes- 
timony, having  regard  to  any  bias  or  prej 
udice  that  might  influence  the  testimony  of 
those  who  belonged  to  a  different  school  fron^ 
that  of  the  defendant.     Tou  should  also  take 
into  consideration  the  training  and  educatioi^ 
of  the  defendant  for  his  proression,  the  ex- 
perience which  he  has  had,  and  the  degieo 
of  skill  with  which  he  handled  the  case,  all 
bearing  upon  the  question  whether  the  de- 
fendant used  ordinary  care  and  skill  in  tho 
treatment  of  the  plaintiff."    The  defendant 
claims  that  the  court  erred,  both  in  refusing^ 
to  charge  as  requested,  and  in  charging  as  it 
did. 

In  the  absence  of  special  contract  pbvai- 
cians  and  surgeons,  by  holding  themselves- 
out  to  the  world  as  such,  impliedlv  contract 
that  they  possess  the  reasonable  and  ordinary 
qualifications  of  their  profession,  and  am 
under  a  duty  to  exercise  reasonable  and  or- 
dinary care,  skill,  and  diligence.  Landon^ 
V.  Humphrey,  9  Conn.  209,  23  Am.  Dec  888; 
Kendall  v.  Brown,  74  111.  232 ;  SmaU  ▼.  Hom- 
ard,  128  Mass.  181,  85  Am.  Rep.  868 ;  Balkm 
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T.  PrueoU,  64  Me.  805 ;  Leighion  ▼.  Sargent^ 
81  N.  H.  119,  64  Am.  Dec.  823 ;  My  ▼.  WU- 
bur,  49  N.  J.  L.  685,  60  Am.  Rep.  668 ;  Pot- 
ter V.  Warner,  91  Pa.  862.  86  Am.  Rep.  668 ; 
Batham  ▼.  Richmond,  48  Yt.  657 ;  Oates  y. 
Flei9cher,  67  Wis.  504. 

In  determining  what  constitutes  reasonable 
and  ordinary  care,  skill,  and  diligence,  the 
test  is  that  which  physicians  and  surgeons 
In  the  same  general  neighborhood  and  in  the 
same  general  line  of  practice  ordinarily  have 
and  exercise  in  like  dses.  Bathorn  y.  Rich- 
mand,  supra;  Utley  y.  Bums,  70  ill.  163; 
Almond  y.  Nugent,  84  Iowa,  800,  11  Am. 
Rep.  147 ;  BmaU  v.  Howard,  and  Leighton  y. 
Sargent,  supra.  In  addition  to  this,  how- 
eyer,  regard  must  be  had  to  the  advanced 
state  of  the  profession  at  the  time  of  the  treat- 
ment. SrnaU  y.  Howard,  and  Gates  v.  Fletsch- 
er,  supra:  Smothers  y.  Hanks,  84  Iowa,  286, 
11  Am.  Kep.  141 ;  Nelson  y.  Harrington,  72 
Wis.  591.  1  L.  R.  A.  719. 

Premising  these  general  principles,  we 
come  to  the  precise  question  presented  by  the 
appeal :  Ought  the  defendant's  request  to 
charge  to  have  been  complied  with?  And 
was  the  charge,  as  given,  correct  and  suf- 
ficietit?  The  language  of  the  request  may  be 
found  in  Patten  y.  Wiggin,  51  Me.  594,  81 
Am.  Dec.  598,  where  the  following  charge 
was  held  to  be  correct:  ^'If  there  are  dis- 
tinct and  different  schools  of  practice,  and  a 
Ehysician  of  one  of  those  schools  is  called  in, 
is  treatment  is  to  be  tested  by  the  general 
doctrines  of  his  school,  and  not  by  those  of 
other  schools.  It  is  to  be  presumed  that  the 
parties  so  understood  it.  The  j  ury  are  not  to 
Judge  by  determining  which  school,  in  their 
own  view,  is  best."  And  the  same  principle 
was  clearly  stated,  in  an  able  opinion,  in 
Btneman  v.  Woods,  1  G.  Greene,  441,  and  we 
are  aware  of  no  authority  to  the  contrary. 
Bnt,  notwithstandine  this,  it  seems  to  us 
that  the  inherent  difficulty  in  an  endeavor  to 
yindicate  the  action  of  the  court  below  is  not 
because  the  court  failed  to  charge  in  the  iden- 
tical language  of  the  request,  nor  because  of 
the  language  actually  used  by  the  court, 
which  appears  correct  so  far  as  it  goes,  but 
rather  because  the  court,  in  refusing  to  charge 
as  requested,  and  only  charging  as  it  did, 
omitted  to  bring  to  the  attention  of  the  juir 
a  consideration  which,  in  view  of  the  testi- 
mony rooeived,  and  the  claims  made' thereon 
by  counsel,  ought  to  have  been  present^'d  to 
them .  It  havine  appeared  how  the  al  lopath  ic 
school  of  medicine  would  treat  a  case  of  the 
character  of  the  one  in  question,  the  court, 
as  we  have  seen,  said:  **If  the  defendant 
adopted  the  treatment  laid  down  by  one  par- 
ticular school  of  medicine,  and  the  medical 
testimony  offered  by  the  plaintiff  related  to 
the  treatment  prescribed  by  a  different  school, 
jou  will  weigh  the  testimony,  having  regaixi 
to  any  bias  or  prejudice  that  miffht  Influence 
the  testimony  of  those  who  belonged  to  a 
different  school  from  that  of  the  defendant. " 
Doubtless,  this  is  correct.  The  testimony 
should  be  so  weighed.  But  if  tJie  defendant 
adopted  the  treatment,  not  of  one  particular 
school  in  the  abstract,  but  of  his  own  par- 
ticular school,  which  he  publicly  professed 
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and  practiced,  and  the  medical  testimony 
offered  by  the  plaintiff  related  to  treatment 
prescribed  by  a  different  school,  such  testi* 
mony  should  be  weighed,  not  alone  With  re- 
gard to  bias  or  prejudice  influencing  the  tes- 
timony of  witnesses,  but  with  regard  to  bias 
or  prejudice  which  might  influence  or  in<}line 
the  jury  in  favor  of  one  school  rather  than 
the  other ;  for,  as  was  said  in  Patten  v.  Wig* 
gin,  supra,  ''the  jury  are  not  to  judge  by  de- 
termining which  school,  in  their  own  view, 
is  best.  *  And  as  it  seems  to  us,  from  the 
testimony  presented,  which  did  not  stop  with 
the  statement  of  how,  in  the  view  of  the  wit* 
nesses,  such  a  case  ought  to  be  treated,  but 
went  further,  and  stat^  how  **the  allopathic 
school  of  medicine  would  treat  it,"  it  was 
precisely  from  such  bais  or  prejudice  the  de- 
fendant stood  in  danger.  Indeed,  the  coun- 
sel for  the  plaintiff  freely  admitted,  in  argu- 
ment before  us,  that  the  respective  merits  of 
the  two  schools  of  medical  practice  were — 
and,  as  he  claimed,  of  right  ought  to  have 
been — on  trial  before  the  jury.  We  cannot 
concede  such  right,  and  the  jury,  we  think, 
should  have  been  told  that  the  relative  mer- 
its of  the  two  schools  were  in  no  sense  before 
them  for  their  consideration  ;  that,  so  far  as 
the  defendant  was  to  be  judged  by  either,  it 
was  by  the  tenets,  rules,  principles,  and 
practices  of  his  own  school,  not  by  those  of 
another ;  and  that,  if  the  defendant  adopted 
the  treatment  laid  down  by  his  own  school, 
the  fact  that  another  school  prescribed  another 
treatment  tended  in  no  wise  to  show  that  the 
defendant  was  chargeable  with  lack  of  skill 
or  negligence.  It  would  seem  that  if  it  could 
be  held  negligent  or  unskillful,  in  a  given 
case,  to  use  the  treatment  prescribed  by  the 
school  to  which  the  practitioner  belonged, 
such  negligence  or  want  of  skill  must  consist 
either  in  the  mode  of  use,  the  application  of 
such  remedies  under  improper  circumstances, 
or  because  they  were  intrinsically  wrong, 
inappropriate,  or  inadequate.  If  there  be 
any  valid  objection  to  the  language  quoted 
from  Patten  v.  Wiggin,  supra,  it  is  m  the 
failure  to  incorporate  with  the  general  state- 
ment the  further  one  that  the  test  there  given 
does  not  exclude  the  duty  of  keeping  pace 
with  the  progress  of  professional  knowledge, 
ideas,  ana  discoveries,  to  the  extent  that  a 
faithful,  conscientious,  and  competent  prac- 
titioner, of  whatever  school,  may  be  reason- 
ably expected,  and  is  therefore  lawfully  re- 
quired, to  do,  not  because  the  test  of  the 
treatment  of  some  other  school  can  be  ap- 
plied. It  may  be  added  that  the  general  ex- 
pressions in  the  charge  under  consideration, 
that  the  question  of  the  defendant's  negli- 
gence *'must  be  determined  by  all  of  the 
evidence  in  the  case**  and  that  the  jury  should 
consider  *'the  training  and  education  of  the 
defendant  for  his  profession,  the  experience 
which  he  had  had,  and  the  degree  of  skill 
with  which  he  handled  the  case,  **  in  no  sense 
appear  to  meet  or  supply  the  wantine  ele- 
ment in  the  charge,  and  that  because  of  such 
element,  if  the  unqualified  lanj^uage  of  the 
request  was  too  broad,  still  the  rule  stated 
in  Seeley  v.  Litchfield,  49  Conn.  188,  applies, 
and  that,  ''if  it  was  not  the  duty  of  the  court 
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to  charge  precisely  as  requested,  yet  It  was 
its  duty  to  respond  to  the  request  by  charg- 
iug  the  jury  correctly  on  that  subject." 

It  was  not  claimed  that  the  fact  that  the 
plaintiff  whb  an  infant  of  tender  years,  in- 
capable of  contracting,  and  that  the  physician 
was  called  by  her  father,  in  any  way  extended 
or  altered  the  implied  oontrwct  and  duty  of 
the  defeudant,  nor  do  we  think  such  a  claim. 


if  made,  would  have  been  valid.  It  appeared 
that  the  defendant  had,  at  least  to  some  ex- 
tent, been  the  family  physician,  and  had 
previously,  as  such,  prescribed  for  the  plain- 
tiff; but  this  circumstance,  also,  is  one  to 
which  no  importance  had  been  attached. 

IVt^re  is  error,  and  a  ne^o  tiial  i»  gn 

The  other  Judges  ooncui'ied* 
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Wirt  ADAMS,  State  Revenue  Agent,  Appi,^ 

V, 

Theodore  TONELLA  ei  <d. 


(. 


.) 


1.  A  constitutional  provision  requiring^ 
nnlformity  and  equality  of  taxation  is 
▼iolated  by  a  statute  authorizlngr  a  state  rev- 
eDue  agent  to  levy  and  collect  back  taxes,  when' 
in  his  opinion,  the  assessed  value  on  which  taxes 
have  t)een  collected  was  too  little. 

8*  The  reopening  of  the  decision  of  tax 
officers*  by  which  the  valuation  of  taxable 
property  has  been  fixed  and  taxes  thereon  col- 
lected, under  a  subsequent  statute  authorizing 
a  state  revenue  apent  to  assess  and  collect  addi- 
tional taxe«i,  where.  In  his  opinion,  the  tax  assess- 
ment had  been  too  small.  Is  an  unconstitutional 
interference  with  vested  rlRhts. 

8*  A  statute  giving  a  state  officer  unlim- 
ited power  and  discretion  to  fix  the 
valuation  of  property  which  he  thinks  has 
been  assessed  for  too  little, without  anyopportuni- 
ty  to  the  taxpayer  to  be  heard,  except  in  defense 
of  a  suit  to  ooUect  the  taxes.  Is  in  violation  of  a 
state  constitution  which  provides  that  property 
shall  be  assessed  under  sreneral  laws  by  uniform 
rules  according  to  its  true  value,  and  whioh  also 
provides  for  aasessors  as  county  ofBoera. 

(March  — ,  1808.) 

APPEAL  bjr  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Warren  county  in 
favor  of  defendants  in  an  action  brought 
to  recover  taxes  which  plaintiff  alleged  should 
have  been,  but  were  not,  paid  upon  certain 
personal  property  owned  by  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Calhoon  As  Green»  for  appel- 
lant : 

The  form  of  remedy  for  taxes  in  the  ah- 
aence  of  constitutional  limitations  is  at  the 
election  of  the  legislature. 

2  Desty,  Taxn.  p.  706. 

Inasmuch  as  it  is  entirely  competent  for  the 
legislature  to  prescribe  such  formulas  as  it 
pleases,  with  regard  to  the  levy  and  collection 
of  taxes,  it  is  fully  within  its  power,  by  retro- 
active legislation,  to  dispense  with  their  neces- 
sity and  obviate  the  evils  of  their  non-observ- 
ance. 

Cooley,  Const.  Lim.  871,  and  cases;  Vaughan 
T.  Swayzie,  66  Miss.  709. 

If  the  person  owned  property  which  theleg- 

NOTS.— The  above  decision  is  a  notable  one  as  to 
the  invalidity  of  a  statute  whioh  attempted  a  new 
depa^ure  in  tax  proceedings.  " 
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islature  souprht  to  reach  by  its  then  laws,  and 
which  he,  in  disregard  of  his  duty  morally, 
civilly,  and  legally,  failed  to  return  for  as- 
sessment, and  thereby  evaded  his  share  of  the 
burdens  of  government,  he  is  a  delinquent, 
and  it  is  clearly  within  the  power  of  the  legis- 
lature to  devise  a  civil  proceeding  to  remedy 
the  evil.  No  injury  is  done  him.  He  is  mere- 
ly made  to  do  that  which  the  law  tried  to  com- 
pel him  to  do  and  which  by  artifice  has  been 
evaded. 

8taU  V.  Piazza,  66  Miss.  429. 

The  powers  of  the  assessor  and  collector 
vested  by  the  constitution  extend  only  to 
the  right  of  assessment  and  collection  of  rev- 
enue for  the  current  fiscal  year. 

It  was  held,  under  the  Constitution  of  1809, 
that  it  was  not  a  part  of  the  collector's  official 
duty,  in  the  absence  of  statute,  to  collect  de- 
linquent taxes,  and  that  neither  he  nor  his 
sureties  were  liable  for  failure  to  do  so. 

State  V.  Harris,  62  Miss.  686. 

Taxes  for  schools  under  the  constitution  and 
laws  are  based  upon  the  annual  scheme. 

Foote  V.  Brown,  60  Miss.  156:  Cowarl  ▼.  Fox- 
tDorth,  67  Miss.  822. 

A  fortiori  this  rule  would  apply  to  assess- 
ors. 

With  these  Judicial  interpretations  of  the 
Constitution  of  1869,  article  6,  section  21,  the 
Constitution  of  1890  was  made,  and  no  change 
in  this  regard  was  made. 

Under  the  Constitution  of  1869  the  legisla- 
ture had  power  to  provide  for  the  performance 
of  the  duties  of  the  assessor  when  the  assessor 
had  failed  to  perform  them  as  to  current  rev- 
enue. 

Wolfe  V.  Murphy,  60  Miss.  1 ;  Corburn  t. 
Crittenden,  62  Miss.  125. 

Bv  section  613,  Code  1880,  the  legislature 
conferred  power  on  the  collector  to  asseea 
where  the  assessor  had  failed  to  assess;  and 
this  for  the  fiscal  year,  but  after  the  delin- 
quency of  the  assessor. 

State  V.  Adler,  68  Miss.  487. 

If  the  collector  whose  duties  were  prescribed 
by  the  constitution  could  have  the  power  of 
assessment  conferred  on  him  by  the  legislature, 
and  if  the  board  of  supervisors  could  be  given 
power  to  appoint  assessors  to  perform  the 
duties  of  the  assessor  for  current  revenue.  It  la 
manifest  that  under  the  Constitution  of  1890 
the  legislature  had  the  powc**  to  provide  for 
the  assessment  of  revenue  mbde  delinquent 
through  the  failure  of  the  assessor. 

Even  judges  can  be  created  by  statute  to 
perform  judicial  duties  which  the  constitu- 
tional judges  are  unable  to  perform;  snch  a» 
to  decide  cases  in  which  they  are  inlereated. 
etc. 


See  also  23  L.  R.  A.  82. 
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OrhktUad  t.  BuekUy,  88  Miffi.  148. 

Uoless  another  method  is  prescribed  Ynj  the 
constitution,  the  legislature  has  power  to  pro- 
vide for  assessments  of  overlooked  or  omitted 
property,  and  for  the  collection  of  these  assuis- 
ments. 

Welty,  Assessments,  pp.  86,  87. 

On  the  same  principle  property  in?alidly  as 
sensed  may  be  re- assessed. 

Id.  g  197. 

In  Cedar  Rapiffs  d  M.  B,  Co.  ▼.  CarroU 
Cimnty,  41  Iowa,  153,  it  was  held  that,  as  the 
duty  was  imposed  on  the  citizen  to  make  the  re- 
turn lor  assessment,  and  as  the  property  had 
escaped  by  reason  of  the  failure  to  perform 
tbis  duty,  and  as  the  treasurer  had  assessed  it 
for  back  taxes,  the  taxpayer  being  a  delinquent, 
could  not  complain  ol  any  irregularity  in  the 
asset^ment. 

Ihe  delinquent  taxpayer  cannot  complain 
for  he  baa  refused  to  avail  of  the  constitution- 
al remedy  of  assessment  for  current  revenues, 
and,  by  his  default,  the  time  has  passed  for  ap- 
plication of  the  constitutional  scheme. 

Metcalfe  ▼.  Perrp,  86  Miss.  76. 

The  rights  of  the  state,  then,  are  only  to  be 
cared  for.  The  scheme  provided  by  the  con- 
stitution having  been  willfully  abandoned  by 
the  taxpayer,  and  the  time  for  the  performance 
of  the  functions  of  his  office  as  secured  by  the 
eon$ititutlon  having  passed  by  the  assessor's 
default,  it  is  perfectly  competent  for  the  state 
in  protection  of  its  revenue  to  confer  the 
power  of  collection  of  its  revenue  upon  an- 
other by  statute,  and  to  preset  ibe  any  method 
It  may  see  proper  to  devise  for  its  collection. 

Vatighan  v.  Swapzie,  66  Miss.  709. 

Mr.  R.  H.  Thompson*  also  for  appellant: 

Mr.  Tonella,  and  his  co-defendants,  are 
charged  in  the  declaration,  and  of  course  the 
demurrer  admits  the  charge,  to  have  so  con- 
ducted themselves  in  the  premises  to  deprive 
the  state,  county, and  city  of  the  revenue  which 
in  justice  and  in  right  ought  to  have  been  paid, 
and  thereby  they  have  increased  the  burden  to 
he  borne  by  more  conscientious  citissens.  Have 
the  defendants  a  right  to  do  that  thing  7  Sure- 
ly no  man  has  the  legal  or  moral  right  to  do 
as  defendants  have  done;  their  conduct  is  con- 
trary to  good  morals,  and  wrong. 

State  V.  Adler,  68  Miss.  487. 

That  property  which  has  escaped  taxation 
can  afterwards  be  assessed  is,  under  the  de- 
cisions of  tbis  court,  beyond  dispute;  it  can  be 
done  by  the  assessor,  or  by  the  tax-collector. 
Can  it  be  done  by  any  other  officer  whom  the 
legislature  may  designate? 

The  opinion  in  Vrench  t.  Btaie,  52  Miss. 
759,  carefully  read  will  produce  the  conviction 
that  the  judge  who  delivered  it  would  not 
have  decided  that  the  legislature  was  without 
power  to  provide  that,  after  the  assessor  and 
tax  collector  had  failed  to  collect  taxes,  they 
might  be  collected  by  some  other  officer. 

That  the  legislature  has  power  to  provide 
for  the  assessment  of  taxes 'not  paid  in  past 
vears  is  practically  illustrated  in  this  state,  and 
received  legislative  and  judicial  sanction,  in 
case  of  the  Act  approved  April  8,  1888  (Laws 
1988,  p.  49).  and  the  case  of  Yazoo  db  M.  F.  R. 
Co.  V.  TFiomas,  66  Miss.  553. 

While  taxes  are  not  debts  In  the  ordinary 
tense,  neither  la  the  right  to  recover  for  a  tort 
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debt,  and  many  other  things  are  not  debts 
which  may  he  sued  for.  If  a  remedy  for  the 
collection  of  taxes  is  not  given,  an  action  will 
lie,  but  generally  speaking  the  remedy,  as  by 
distress,  if  given,  is  regarded  as  exclusive.  See 
Cooley  on  Taxation,  18,  and  notes.  The  au- 
thorities show  that  it  is  a  disputed  question 
whether  an  action  will  not  lie  for  delinquent 
taxes  in  any  and  all  cases,  even  if  a  remedy 
other  than  by  action  be  provided.  Surely  the 
legislature  may  provide  for  the  bringing  of 
such  suit.  8uch  a  remedy  is  provided  by  sec- 
tions 4190  and  4191,  Annotated  Code. 

Surelv  no  man,  not  even  Mr.  Tonella,  has  a 
vested  right  to  do  wrong.  Claims  contrary  to 
justice  and  equity  cannot  be  regarded  as  of 
the  character  of  vested  riirhts. 

RandaU  v.  Krieger,  90  U.  8.  28  Wall. 
149,  28  L.  ed.  126. 

MesMre.  Murray  F.  Smith  and  J.  Hirah 
for  appellees. 

Cooper*  J,,  delivered  the  opinion  of  the 
court: 

This  ia  a  suit  by  the  revenue  agent  of 
the  state,  Wirt  Adams,  against  Theodore 
Tonella,  a  resident  of  the  city  of  Vicksburg, 
in  the  county  of  Warren,  and  Brennan  and 
Sproulea,  sheriff  and  assessor  of  said  county 
of  Warren,  and  Keirskv,  the  assessor  of  the 
city  of  Vicksburg.  The  declaration  avers 
that  during  the  year  1891  the  defendant 
Tonella  was  the  owner  of  certain  personal 
property,  to  wit,  ^ notes,  accounts,  and  valid 
securities  for  loaned  money,"  of  the  value 
of  $7,200,  which  was  subject  to  assessment 
and  liable  to  taxation  for  said  year  in  said 
county  and  city ;  that  the  levy  for  state  and 
county  taxes  for  the  year  1891  was  12  milla 
on  each  dollar  of  taxable  property,  and  that 
for  city  taxes  was  20  mills  on  the  dollar; 
that  it  was  the  duty  of  Tonella  to  return  said 
credits  for  assessment  and  taxation,  and  was 
also  the  duty  of  said  assessors  and  collectors 
to  have  caused  the  same  to  be  assessed  accord- 
ing to  law,  which  they  willfully  failed  and 
neglected  to  do ;  that  in  September,  A.  D. 
1892,  the  plaintiff,  as  by  law  he  was  au- 
thorized to  do,  assessed  the  said  credits  to  the 
defendant  Tonella,  and  reported  the  same  to 
the  proper  officers,  to  be  by  them  noted  on 
the  assessment  rolls,  and  erave  notice  of  his 
action  to  Tonella.  The  plaintiff  demanded 
judgment  against  Tonella  for  $144,  the 
amount  claimed  as  taxes  due  to  the  city  of 
Vicksburg,  and  for  $86.40  as  state  and  county 
taxes.  Ue  also  demanded  judgment  againat 
Brennan,  the  sheriff,  and  Sproules,  the  county 
assessor,  and  Keirsky,  the  cit^  assessor,  for 
the  amount  of  the  commissions  to  which 
plaintiff  would  be  entitled  if  successful  in 
this  suit.  The  defendants  demurred,  and, 
their  demurrer  having  been  sustained,  the 
plaintiff  appeals. 

The  office  of  state  revenue  agent  is  created, 
or  the  statutes  relative  to  the  same  revised 
and  amended,  by  chapter  126  of  the  Code  of 
1892.  The  first  three  sections  of  the  chapter 
(4187-4189)  have  relation  to  the  creation, 
election,  and  (|uaiiiication  of  the  officer.  The 
last  nine  sections  relate  to  the  procedure  by 
the  agent  to  enforce  the 'payment  of  taxes  after 
they  have  been  imposed,  or  to  other  matters 


848 


MiSSIBSIFPI  SUPRBHB  COUBT. 


Mab.. 


not  now  necessarj  to  review.  The  question 
involved  in  the  present  suit  arises  from  a  con- 
sideration of  sections  4190-4198,  which  are 
as  follows :  **  Sec.  4190.  After  the  expiration 
of  the  fiscal  year  in  which  the  taxes  become 
due  and  payable,  and  that,  too,  whether  the 
taxes  were  assessed  or  properly  assessed  or 
not,  the  revenue  agent  may  assess.and  collect 
all  past-dae  taxes,  whether  the  same  be 
caused  by  the  default  of  the  assessor,  tax  col- 
lector or  tax -payer ;  but  if  the  revenue  agent 
institute  suit  against  any  person  or  corpora- 
tion who  has  been  correctly  assessed,  and  the 
taxes  so  assessed  paid,  he  shall  be  liable  on 
his  bond  to  such  person  or  corporation  for  all 
cosis  and  expenses  incurred  in  defending  such 
suits,  if  the  judge  will  certify  that  the  suit 
was  frivolous,  or  that  there  was  no  ground 
for  the  action.  Sec.  4191.  It  is  the  duty  of 
the  state  revenue  agent  to  investigate  the 
books,  accounts,  and  vouchers  of  all  fiscal 
officers  of  the  state,  and  of  every  county, 
municipality  and  levee  board,  and  to  sue  for, 
collect,*  and  pay  over  all  revenue  improperly 
withheld  from  either ;  and  he  has  power,  and 
it  is  his  dutv,  to  proceed  against  all  such 
officers  and  their  sureties  b^'  action  to  recover 
any  such  revenue ;  and  it  is  his  duty  to  pro- 
ceed, by  suit  in  the  proper  court,  against  all 
officers,  persons,  corporations,  companies  and 
associations  of  persons*  for  all  past-due  and 
unpaid  taxes  owing  to  the  state,  counties, 
municipalities  and  levee  boards,  whether  <id 
nalorem,  privilege,  license,  poll  or  other,  and 
whether  assessed  or  properly  assessed  or  not, 
if  the  fiscal  year  in  which  the  same  ought  to 
have  been  paid  have  expired ;  and  his  duty  to 
proceed  by  suit  for  the  collection  of  any  such 
taxes  arises  whether  the  failure  to  pay  the 
taxes  originated  from  the  neglect  or  failure 
of  any  officer  or  board  to  perform  his  or  its 
official  duty,  or  from  the  failure  of  any  per- 
son or  corporation  to  fully  give  in  his  or  its 
property  to  the  assessor,  or  at  a  sufficient 
valuation  or  otherwise.  But  his  right  and 
duty  to  collect  money  from  a  fiscal  officer, 
where  the  delinquency  appears  by  correct 
open  account  on  the  books  of  the  proper  ac- 
counting officer,  shall  only  arise  after  he  has 
given  thirty  days*  notice  to  the  officer  to  pay 
over  the  amount,  and  his  failure  to  do  so. 
Sec.  4192.  It  is  the  duty  of  the  state  revenue 
agent,  when  any  person,  corporation,  prop- 
erty, business,  occupation  or  calling  liable 
to  an  o/f  fXjUorem  or  privilege  tax  has  escaped 
or  shall  escape  taxation  by  reason  of  not  be- 
ing assessed  or  of  not  being  demanded,  or 
otherwise,  to  assess  the  same  as  the  tax-col- 
lector is  authorized  to  do,  and  to  collect 
and  pay  over  the  taxes  thereon  in  like  cases. 
He  shall  report  all  additional  assessments, 
in  writing,  to  the  tax-collector,  whose  duty 
it  will  be  to  enter  the  same  on  the  assess- 
ment-roll, as  in  case  of  an  assessment  by 
him,  only  he  shall  note  that  the  assessment 
is  made  by  the  state  revenue  agent.  The 
taxes  on  all  such  additional  assessments  may 
be  recovered  by  the  state  revenue  agent  by 
action,  if  not  paid  within  ten  days  after 
notice  to  the  party  assessed,  if  he  be  a  resi- 
dent of  the  state,  or,  if  a  nonresident,  within 
ten  days  after  the  date  of  the  assessments ; 
and  the  proceedings  may  be  against  the  per- 
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son  or  property  assessed,  or  both.  Sec.  4198. 
The  state  revenue  agent  shall  not  assess  taxe» 
accruing  prior  to  the  year  1886 ;  and  in  all 
cases  the  burden  of  proof  shall  be  on  the 
agent  to  show  that  the  property  or  person 
was  not  assessed,  or  properly  assessed  ;  and 
the  person  assessed  or  reassessed  shall  have 
ten  days'  notice,  in  writing,  before  bringing 
suit.  But  when  the  revenue  agent  shall  think 
property  which  has  been  assessed  and  ap- 
proved by  the  board  of  supervisors,  has  been 
improperly  assessed,  he  shall  notify  the  board 
of  supervisors,  and  summon  the  party  as- 
sessea  to  appear  before  it  for  a  rehearing. 
The  board  shall  hear  both  parties,  and  decide 
the  matter  of  difference,  from  which  either 
party  may  appeal."  Section  112  of  the  Con- 
stitution of  1890  declares  as  f ol  lows :  "  Taxa- 
tion shall  be  uniform  and  equal  throughout 
the  state.  Property  shall  be  taxed  in  propor- 
tion to  its  value.  .  .  .  Property  shall  bo 
assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value."^ 
Under  the  Constitution  of  1869,  the  provision 
was  that  ''taxation  shall  be  equal  ana  uniform 
throughout  the  state.  All  property  shall  be 
taxed  in  proportion  to  its  value,  to  be  as- 
certained as  directed  by  law."  Article  12,. 
§  20.  By  section  21,  article  6,  of  the  Con- 
stitution of  1869,  it  was  provided:  "A 
sheriff,  coroner,  treasurer,  assessor  and  sur- 
veyor shall  be  elected  in  each  county  by  the 
qualified  electors  thereof,  who  shall  hold 
their  officers  for  two  years,  unless  sooner  re- 
moved." Section  188  of  the  Constitution  of 
1890  is  as  follows:  "The  sheriff,  coroner, 
treasurer,  assessor,  surveyor,  clerks  of  courta 
and  members  of  the  board  of  supervisors  of 
the  several  counties,  and  all  other  officers 
exercising  local  jurisdiction  therein,  shall  be 
selected  in  the  manner  provided  by  law  for 
each  county." 

The  provisions  of  our  revenue  laws  for  the 
assessment  of  property  for  taxation,  aside 
from  those  of  chapter  126  of  the  Code  of  1892, 
now  under  consideration,  have  remained 
practically  unchanged  since  the  adoption  of 
the  Code  of  1871.  Every  person  owning 
property  subject  to  taxation  is  required  to 
render  a  schedule  thereof,  with  its  value, 
under  oath,  and  upon  a  form  supplied  by  the 
assessor.  If  the  property  inventoried  is,  in 
the  opinion  of  the  assessor,  undervalued,  he 
is  required  to  make  report  thereof  to  the 
board  of  supervisors  under  oath,  and  he  may 
add  to  his  roll  any  property  discovered  by  him 
not  returned  by  the  owner.  At  stated  times, 
fixed  by  law,  the  board  of  supervisors  met  to 
examine,  correct,  and  equalize  the  assess- 
ments, and,  this  being  done,  they  enter  an 
order  approving  the  rolls.  Any  person  feel- 
ing himself  aggrieved  by  any  order  of  the 
board  in  reference  to  the  assessment  of  prop- 
erty may  appeal  to  the  circuit  court.  Two 
copies  of  the  rol  I,  as  approved  by  the  board, 
are  then  made  by  the  clerk  of  the  board,  one 
of  which  is  delivered  to  the  collector  and  the 
other  to  the  auditor,  the  original  remainins^ 
in  the  office  of  the  clerk.  The  roll  delivered 
to  the  collector  is  the  authority  by  which  be 
collects  the  taxes  levied.  It  is  also  provided 
by  law  that  the  collector  may  add  to  the  roll 
any  property  he  may  discover  as  unasaeaaed 
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after  the  roll  comes  to  hl^  possession,  mak- 
ing return  of  such  additional  assessment  to 
the  board  of  supervisors.  If  at  any  time  the 
assessor  shall  discover  that  any  person  or 
property   has   escaped   taxation   in   former 

f'ears,  it  is  his  duty  to  assess  the  same,  mak- 
ng  due  return  thereof  with  his  next  assess- 
tnent,  and  giving  the  person  who,  or  whose 
property,  is  thus  assessed,  notice  thereof,  if 
he  be  a  resident  of  the  county.  The  primary 
purpose,  in  all  just  schemes  of  taxation,  is 
to  oistribute  its  burdens  equally  and  uni- 
formly upon  all  persons  and  property,  and 
the  requirement  of  our  constitution  that  all 
property  shall  be  taxed  in  proportion  to  its 
value,  IS  but  the  statement  in  another  form 
of  the  provision  that  taxation  shall  be  equal 
and  uiiiform.  If  all  property  was  assessed 
at  one  half  or  one  third  its  value,  the  rule 
of  uniformity  of  taxation  would  not  be  dis- 
turbed. But  the  constitution,  in  providing 
for  the  office  of  assessor,  and  confining  the 
office  to  territorial  limits  of  his  county,  di- 
vided the  state  into  as  many  taxin?  districts 
aa  there  are  counties ;  and  since,  il  one  rule 
of  valuation  should  be  adopted  in  one  county 
and  another  in  another,  there  would  not  be 
equality  of  taxation,  it  prescribed  the  stand- 
ard of  valuation  for  all  property  in  all  the 
counties  should  be  the  real  value.  The  office 
of  assessor,  spoken  of  In  section  188  of  the 
Constitution,  is  one  of  known  and  settled 
functions ;  and  in  providing  that  an  assessor 
ahould  be  selected,  in  the  manner  provided 
by  law,  for  each  county,  it  is  to  be  presumed 
that  the  framers  of  that  instrument  intended 
to  provide  for  the  performance  by  him,  sub- 
atantially  at  least,  of  those  duties  which  have 
hitherto  pertained  to  his  office.  French  v. 
£taU,  52  Miss.  780.  The  constitution  de- 
olares  the  rule  of  uniformitv  and  equality  of 
taxation.  It  fixes  the  standard  of  valuation 
by  which  the  rule  shall  be  preserved  and  en- 
forced. It  provides  for  the  selection  of  an 
officer  for  each  county  to  perform  the  duties 
of  assessing  persons  and  property.  It  is  silent 
AS  to  details,  leaving  to  the  le^^islature  the 
power  and  duty  of  formulating  the  scheme 
of  taxation,  subject  to  the  restrictions  im- 
posed by  the  general  provisions  it  does 
contain.  Unquestionably,  the  constitution 
contemplates  and  requires  an  assessment  of 
property  as  a  condition  of  its  taxation.  As- 
aessment  is  the  listing  and  valuation  of  prop- 
•ert3'  liable  to  taxation  according  to  law.  It 
is  essential  for  the  apportionment  of  all  a(f 
xaUnem  taxes.  Cooley,  Taxn.  259.  And  an 
assessment  can  only  be  made  by  the  officer 
designated  by  law  to  make  it.  Welty,  As- 
aessments,  §  10.  When  the  constitution  de- 
volves that  duty  upon  a  particular  person, 
the  legislature  may  not  substitute  another. 
Jbid.;  PeapU  v.  Kelteff,  84  Cal.  478 ;  Peoj^  v. 
Bastings,  29  Cal.  450 ;  People  v.  Sargent,  44 
Oal.  484;  Haughton  v.  Austin,  47  Cal.  646; 
JUehmond  A  I),  R,  Co.  v.  Orange  County 
Comrs.  74  N.  C.  506 ;  Wilmington,  C,  <fc  A. 
R.  Co,  V.  Brunswick  County  Comrs,  72  N.  C. 
10. 

In  Houghton  v.  Austin,  above  cited,  the 
rule  that  the  legislature  could  not  devolve 
"the  duty  of  asftessing  property  upon  any  other 
tribunal  or  officer  than  the  assessor  provided 


for  by  the  constitution  was  carried  to  the  ex- 
tent of  annulling  a  law  creating  a  state  board 
for  equalization  of  taxation  among  the  sev- 
eral counties  of  the  state. 

It  is  said  by  counsel  for  appellant  that  the 
power  of  the  legislature  to  devolve  the  du- 
ties of  the  assessor  upon  otbers  has  been  rec- 
ognized in  many  decisions  of  this  court. 
First,  it  is  said  that  in  Wolfe  v.  Murphy,  60 
Miss.  1,  the  Act  of  March  5,  1878,  which 
provided  that,  if  the  assessor  should  fail  to 
complete  his  roll  as  required  by  law,  the 
board  of  supervisors  should  ''appoint  some 
suitable  person  to  make  and  complete  such 
assessment-rolls,  in  the  same  manner  as  the 
assessor  is  required  by  law  to  do,**  was  held 
to  be  a  valid  exercise  of  legislative  power; 
and,  second,  that  in  State  v.  Alder,  68  Miss. 
487,  the  authority  of  the  collector  to  assess 
such  persons  or  property  as  had  been  omitted 
by  the  assessor,  as  directed  by  section  518  of 
the  Code  of  1880,  was  also  upheld.  It  would 
be  sufficient  to  reply  that  in  neither  of  these 
cases  was  the  validity  of  the  legislation 
challenged  by  counsel,  or  adverted  to  by  the 
court.  But  it  is  to  be  observed  that  the  stat- 
utes construed  in  these  ca.ses  have  existed  in 
this  state  since  the  year  1846  (But^h.  Code, 
pp.  185-189,  §§  9-23),  and  were  in  operation 
at  the  adoption  both  of  the  Constitution  of 
1869  and  of  1890.  The  Code  of  1857  provided 
that,  upon  failure  of  the  assessor  to  make 
and  return  his  roll  as  required  by  law,  the 
board  should  have  power  to  remove  him  from 
office,  and  to  appoint  some  suitable  person  to 
complete  the  roll ;  and  in  Wolfe  v.  Murphy, 
this  court  assumed,  without  expressly  de- 
ciding, that  the  effect  of  the  Act  of  1878  was 
to  authorize  the  board  to  declare  the  office 
vacant  pro  tempore,  and  to  appoint  an  in- 
cumbent. The  provisions  of  the  statute  au- 
thorizing boards  of  supervisors  to  appoint  a 
suitable  person  to  make  the  assessment  when 
the  assessor  has  failed  to  discharge  his  duty, 
and  conferring  power  on  the  sheriff  to  add 
persons  or  property  to  the  roll  which  have 
been  omitted  by  the  assessor,  are  widely 
different  in  their  BCoi>e,  purpose,  and  effect 
from  the  scheme  provided  by  chapter  126  of 
the  Code  in  relation  to  the  state  revenue 
agent.  They  are  provisions  to  meet  emer- 
gencies, and  displace  as  little  of  the  ma- 
chinery by  which  a  general  and  uniform 
plan  of  assessment  Is  carried  on  throughout 
the  state  as  is  possible.  They  substitufe  one 
local  officer  for  another,  and  in  case  of  the 
appointed  assessor,  at  least,  the  duties  he 
performs  are  precisely  those  which  should 
have  been  performed  by  the  assessor,  and  are 
subject  to  the  same  supervision  by  the  board 
of  supervisors.  But  chapter  126  of  the  Code 
displaces  the  whole  scheme  of  taxation.  It 
substitutes  a  state  officer  provided  for  by  law 
for  the  local  officer  designated  by  the  consti- 
tution. All  idea  of  equality  and  uniformity 
of  taxation,  and  of  assessment  of  property 
**  under  general  laws  and  by  uniform  rules, 
according  to  its  true  value,"  is  abandoned, 
and  the  aiscretion  of  the  officer  is  the  limit 
of  his  power.  Every  judgment  of  every 
board  oi  supervisors  since  the  year  1886  is, 
in  effect,  nullified.  Any  citizen  whose  horse 
or  cow  or  land  or  other  property  has  been 
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assessed  in  all  these  years,  and  who  has  paid 
his  taxes  according  to  such  assessment,  is 
subject  to  be  proceeded  against  by  the  agent. 
It  is  indeed,  the  imperative  dut^  of  the  of- 
ficer to  proceed  in  all  cases  which,  in  his 
opinion,  the  valuation  of  property,  as  fixed 
by  the  taxpayer  and  the  assessor  and  approved 
by  the  supervisors,  was  too  litlle.  Never 
before  in  the  history  of  this  state  have  such 
onerous  duties  been  imposed  upon,  or  such 
unlimited  power  vested  in,  a  single  person. 
We  have  said  that  all  idea  of  equality  and 
uniformity  of  taxation  is  abandoned.  This 
is  true,  ii  the  -scheme  is  in  its  nature  such 
that  its  practical  operation  must  be  effectual 
only  in  exceptional  instances ;  for,  if  this  be 
true,  the  law,  though  in  form,  is  not  in  ef- 
fect, a  general  law,  prescribing  uniform  rules 
for  the  assessment  of  property  of  all  the  cit- 
izens of  the  state.  If  the  approval  of  values, 
as  they  have  been  fixed  by  the  authorities 
charged  with  that  duty,  on  all  the  rolls 
since  tiie  year  1886,  could  be  nullified  by 
the  legislature,  it  would  yet  be  necessary 
that  any  scheme  in  which  no  provision  is 
made  for  preserving  uniformity  and  equality 
of  taxation  would  violate  the  constitutional 
provisions  by  which  such  equality'  and  uni- 
formity is  declared.  Now,  if  the  revenue 
agent  may  proceed  against  any  taxpayer, 
whose  property,  in  his  opinion,  has  been  un- 
dervalued, he  must  do  so.  unless  his  arbitrary 
discretion  may  be  substituted  for  the  legis- 
lative will.  Nor  can  he  proceed  against  one 
and  refuse  to  proceed  against  another  stand- 
ing in  the  same  condition.  But  the  agent 
cannot  determine  whether  property  has  been 
undervalued  in  former  years  unless  he  shall 
and  can  inform  himself  of  its  then  condition 
and  value,  and  this,  being  a  matter  of  fact, 
must  be  decided  upon  by  some  sort  of  evi- 
dence. No  provision  is,  however,  made 
for  the  investigation  and  decision  of  this 
preliminary  fact,  and  the  proceeding,  when 
instituted,  must  rest  upon  the  mere  unin- 
structed  discretion  of  the  officer.  The  ques- 
tion of  value  is  one  of  the  most  difficult 
of  solution  in  the  administration  of  the  law. 
One  man  may  value  an  article  at  one  price, 
and  another  at  another,  and  all  be  equally 
honest  in  their  action ;  but  it  is  also  a  relative 
question,  for  the  value  of  one  horse  or  cow 
or  tract  of  land  Is  largely  determinable  by 
the  value  of  other  horses  and  cows  and  lands 
at  the  same  time  and  place.  When  the  agent 
proceeds  to  re  examine  the  value  of  property 
assessed  in  years  past,  no  just  conclusion 
could  be  reached  without  consideration  of  the 
property  of  others  assessed  on  the  same  roll. 
If  the  valuation  of  the  property  of  one  man 
is  increased,  so,  also,  must  be  that  of  every 
other  man,  if  it  has  been  undervalued  ;  other- 
wise, the  principle  of  uniformity  and 
equality  is  departed  from.  It  is  to  be  re- 
membered that,  in  all  the  assessments  which 
art  reopened  by  the  law  under  consideration, 
the  boards  of  supervisors  had  been  charged 
with  the  duty  of  examining  and  equalizing 
the  rolls ;  and  if  this  was  done,  as  must  be 
presumed,  any  action  by  the  revenue  agent 
in  chanjp^ing  one  assessment  would  disturb 
the  uniformity  and  equality  of  the  burden, 
unless  his  jurisdiction  may  be  considered 
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a  revisory  one,  and  his  finding  of  the  fact  of 
undervaluation  of  particular  property  be  con- 
sidered as  a  judicial  determination  that  all 
other  property  appearing  thereon  had  been 
assessed  at  its  true  value.  It  has  long  since 
been  decided  in  this  state  that  it  is  not  within 
the  legislative  power  to  provide  by  re- 
troactive legislation  for  the  reopening  of 
judgments  final  in  their  nature,  and  under 
which  rights  had  become  vested.  Hooker  ▼. 
Hooker,  10  Smedes  &  M.  599.  A  portion,  can 
it  not  annul  them  by  a  mere  legislative  dec- 
laration? 

When  we  consider  the  duty  and  power  of 
the  agent  tK>  collect  taxes  on  property  which 
has  escaped  taxation,  the  provisions  of  the 
law  are  found  yet  more  objectionable.  As 
to  such  property,  the  agent,  without  notice 
to  the  taxpayer,  and  without  giving  him  an 
opportunity  to  be  heard,  determines  that 
certain  property,  of  a  certain  valuation^ 
should  be  assessed  against  a  particular  per- 
son. He  thereupon  notifies  the  collector  to 
place  such  property  on  the  roll,  and  having 
given  the  owner  ten  days'  notice  of  his  ac- 
tion, may,  in  default  of  payment  of  the  tax 
claimed,  proceed  by  suit  to  recover  the 
amount.  It  is  true  the  act  calls  tliis  an  **  as- 
sessment, "  but  it  is  not  such  in  fact.  No  op- 
portunity to  be  heard  in  reference  to  the  as- 
sessment is  afforded  to  the  citizen.  His  first 
information  is  that  his  property  has  been  as- 
sessed by  the  ex  parte  act  of  the  agent,  and 
a  liability  fixed  upon  him,  upon  wuich  suit 
will  be  brought  unless  immediate  payment 
is  made.  He  must,  it  is  true,  be  summoned 
to  defend  the  suit  at  law,  and  may  then  dis- 
prove the  legality  of  tlie  assessment,  wliich 
becomes  final  against  him  only  upon  full 
hearing  before  the  court.  But  the  question 
is,  not  whether  the  assessment  is  conclusive 
against  the  citizen  when  the  suit  is  brought^ 
but  it  is  whether  he  may  be  subjected  to  a 
suit  at  all  unless  a  tax  is  due  by  him  at  the 
time,  and  whether  a  tax  is  ever  due  until  as- 
sessment is  duly  made,  in  conformity  to  the 
constitution.  Either  what  the  agent  does  be- 
fore suit  brought  is  an  assessment  of  the 
property,  fixing  liability  for  its  taxes,  which 
liability  is  the  foundation  and  support  of 
the  suit  at  law,  or  there  is  no  assessment  at 
all  preceding  the  suit;  and  the  anomaly  ia 
presented  of  an  action  on  a  nonexisting  cause 
of  action,  with  power  in  the  plaintiff  to 
create,  pending  the  action,  the  right  of  ac- 
tion on  which  the  suit  rests. 

We  are  not  certain  that  we  appreciate  the 
precise  position  of  counsel.  The  assumption 
runs  throughout  their  briefs  that  a  person 
owning  property  which  has  not  been  assessed 
is  a  delinquent,  who  cannot  complain  of  any 
legislation  having  for  its  purpose  the  taxa- 
tion of  the  property.  Counsel  do  not  ex- 
pressly declare  that  such  persons  are  not  en- 
titled to  the  protection  of  the  constitution, 
but  they  suggest  that,  having  failed  to  obey 
the  law  by  giving  in  their  property  for  taxa- 
tion when  all  other  property  was  assessed, 
such  delinquents  should  be  left  to  be  dealt 
with  at  the  discretion  of  the  legislature.  But 
the  fact  that  sucli  persons  may  have  violated 
the  law,  either  by  neglecting  or  willfully 
refusing  to  return  their  property  for  taxation^ 


1893 


FuoiiKO  ▼.  P1TT8BUKQH,  C,  C.  &  St.  L.  R.  Co. 


dbl 


<  no  reiwoii  why  eonstitutioDal  safeguards 
f.rovjdecj  for  the  protection  of  all  clasReM 
viioiild  be  deatroyecl  or  ignored.  Tlie  ques- 
lion  is  not  one  of  policy,  but  of  power; 
Htid,  if  it  is  competent  for  the  legislature  to 
liispense  with  an  assessment  of  property  as 
10  one  class,  it  would  be  equally  within  its 
power  to  dispense  with  it  for  any  or  all  other 
cliisses.  It  is  not  too  much  to  say  that,  if  it 
were  possible  for  one  man  to  perform  the 
duties  of  the  office  of  revenue  agent  accord- 
ing to  the  provisions  of  the  Code,  there  are 
not  enough  courts  in  all  the  states  to  de- 
termine in  a  lifetime  the  suits  which  would 
be  brought  in  one  year.  But  it  is  obvious 
that  no  pmyvae  is  disclosed  of  preserving 


the  rule  of  uniformity  and  equality  pre- 
scril>ed  by  the  constitution.  The  evident 
purpose  is  to  vest  power  in  the  agent  to  sue 
in  the  most  flagrant  instances  of  undervalua- 
tion of  property  heretofore  taxed,  or  of  non- 
assessment.  Each  case  stands  separate  and 
distinct  from  each  other,  and,  in  lieu  of  the 
local  agencies  provided  by  the  constitution, 
with  local  tribunals  for  equalization  of 
values,  the  scheme  of  the  act  is  to  vest  un- 
limited power  and  discretion  in  a  state  officer, 
with  a  trial  by  jury  in  each  suit  to  finally 
settle  the  question  of  valuation.  This  is  % 
total  departure  from  the  scheme  of  the  con- 
stitution, and  it  is  therefore  invalid. 
The  judgment  is  offlrmetL 
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Rosa  FLEMING 

PITTSBURGH,  CINCINNATI.  CHICAGO 
&  ST.  LOUIS  R.  CO.,  Appt. 

(US8  Pa.  130.) 

If  •  prasuinp^oii  of  neglijgBnem  on  the 
part  of  Sr  railroad  company  arises 
from  ii^nrj  to  a  passenger  by  the  fall  up- 
on a  train  of  a  rock  which  became  detached  from 
the  natural  hillfiide  more  than  800  teet  from  the 
top  of  the  out  through  which  the  railroad  ran. 

(October  80, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Waab- 
lof^on  Couoty  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the 
death  of  plaintiff's  daughter  while  a  passenger 
Id  the  defendant's  cars,  which  was  i^leged  to 
have  been  caused  by  defendant's  negligence. 
Hetereed, 

The  facts  are  stated  in  the  opinion. 

MeMre,  A.  M.  Todd  and  £•  Y.  Breek,for 
appellant: 

Where  a  passeneer  is  injured,  either  by  any- 
tbing  done  or  omitted  by  the  carrier,  its  em- 
ployt^s  or  anytbiog  connected  with  the  appli- 
ances of  iransportatioD,  the  burden  of  proof  is 
upon  the  carrier  to  show  that  such  injury  was 
in  00  way  the  result  of  its  negligence.  But  to 
throw  this  burden  upon  the  carrier,  it  must 
first  be  Hhown  that  the  injury  complained  of 
resulted  from  the  breaking  of  machinery,  col- 
lisioD,  derail meot  of  cars,  or  something  im- 
proper or  unsafe  in  the  conduct  of  the  busi- 
ness or  in  the  appliances  of  transportation. 

Thomas  v.  Phtladeiphia  A  B,  &  O.  15  L.  R 
A.  41«,  148  Pa.  180. 

The  plaintiff  did  not  show  anything  done  or 
omitted  to  be  done  by  the  carrier  or  its  em- 
ployes, causing  the  accident:  there  was  no 
'*  breaking  of  machinery,  collision,  derailment 
of  cars,  or  something  improper  or  unsafe  in 
the  conduct  of  the  business  or  in  the  appliances 
of  tran8|>ortation,"  and  if  a  nonsuit  bad  been 
asked  for  it  must  have  been  granted. 

Mr,  H.  L.  A.  McCracken*  for  appellee: 

Nora.— The  limitation  in  the  above  case  of  the 
in«Bumpti«io  of  nefrligeDce  on  the  part  of  a  carrier 
when  a  pMSsenfrer  in  mjured  is  an  intcreetinK  addi- 
ttoo  to  the  subject  as  very  fully  shown  in  Damoir- 


The  mere  happening  of  an  Injurious  accident 
riises  prima  facie  a  presumption  of  neglect 
and  throws  upon  the  carrier  the  anus  of  show- 
ing  it  did  not  exist. 

Laing  v.  Colder,  8  Pa.  482,  49  Am.  Dec.  538. 

When  a  passenger  in  a  railroad  train  is  in- 
jured without  fault  on  his  part,  the  law  pre- 
sumes negligence  in  the  carrier,  and  the  burden 
is  on  the  carrier  to  disprove  the  plaintiff's 
prima  facia  case. 

LiUle  Schuylkill  Kav,  4b  R  Coal  Co,  v.  Nor- 
ton, 24  Pa.  469,  64  Am.  Dea  672;  Meier  y. 
Pennsylvania  R.  Co,  64  Pa.  226,  8  Am.  Rep. 
581;  Philadelphia  db  R  R.  Co.  v.  Anderson,  94 
Pa.  351,  89  Am.  Rep.  787. 

In  Sullivan  v.  Philadelphia  dt  R,  R,  Co.,  80 
Pa.  234,  72  Am.  Dec.  698,  this  court  held, 
there  was  **  something  improper  or  unsafe  in 
the  conduct  of  the  business  or  in  the  appliancea 
of  transportation;"  and  that "  something"  waa 
a  cow  that  had  wandered  onto  the  track. 

In  Spear y,  Philadelphia,  W.AB.R.  Co.,  119 
Pa.  61,  there  was  an  explosion  of  some  foreign 
substance  on  a  steamboat  owned  and  operated 
by  the  railroad,  by  which  the  plaintiff's  hus- 
band was  killed.  The  explosion  was  in  no 
way  connected  with  the  boilers  or  any  part  of 
the  machinery  of  the  boat.  The  supreme 
court  says:  "The  evidence  of  the  plaintiff, 
with  the  legal  presumption arrising  therefrom, 
made  a  case  of  negligence  on  which  the  plain- 
tiff was  entitled  to  recover  when  her  case 
closed." 

This  question  has  recently  been  determined 
in  plain titT's  favor  by  the  Supreme  Court  of 
the  United  States,  in  Qleeson  v.  Virginia  Mid- 
land R.  Co,  140  U.  S.  435,  35  L.  ed.  459. 

It  is  no  defense  that  the  stone  which  killed 
the  plaintiff's  daughter  came  from  a  point  on 
the  hill  which  did  not  belong  to  the  defendant, 
and  in  which  it  had  no  right  of  posseRsion. 

Gates  V.  Pennsylvania  R,  Co.  16  L.  R.  A. 
554. 150  Pa.  63 . 

The  plaintiff  having  made  out  a  prima  facie 
case,  it  could  not  be  taken  from  the  jury. 

Sullivan  v.  Philadelphia  d  R.  R.  Co.  supra; 
Pennsylvania  R.  Co.  v.  Weiss,  87  Pa.  449; 
tspear  v.  Philadelphia,  W.  db  B,  R.  Co.  supra. 

—  ,» ■»  ■  I  ■■■■-■■  .  ■  I  ^ 

ski  V.  HeLson  (Mich.)  15  L.  R.  A.  83,  and  note„  with 
the  later  cfi«e  of  Spellman  v.  Lincoln  Rapid  Transit 
Co.  (Neb.)  ao  L.  R.  A  ai6w' 


See  also  27  L.  R.  A.  279;  41  L.  R.  A.  836. 
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ThompflOB*  </.,  delirered  the  opinion  of 
the  court: 

The  first  two  assignments  of  error  are  based 
upon  the  refusal  of  the  learned  judge  to 
•charge  as  follows:  First.  **The  burden  of 
proof  is  OB  the  plaintiff  to  show  that  the 
dentil  of  her  daughter  was  caused  by  the  de- 
fendant ;  and,  under  the  circumstances  of  the 
present  case,  the  burden  resting  on  the  plain- 
tiff is  not  satisfied  by  the  mere  presumption 
•of  negligence  which  sometimes  arises  against 
the  carrying  company  when  a  passenger  is 
killed  or  injured."  Second.  ** Under  the  cir- 
•cumstances  of  the  present  case,  the  burden  of 
proof  is  not  shifted  from  the  plaintiff  by  the 
mere  fact  that  her  daughter  was  killed  while 
a  passenger  on  the  defendant's  railroad ;  but 
the  plaintiff  must  show  such  facts  as  will 
connect  the  defendant,  or  its  servants,  or  some 
•of  the  appliances  of  transportation,  with  the 
happening  of  the  injury. 

Authority  need  scarcely  be  cited  that  where 
an  injury  occurs  to  a  passenger  in  con- 
sequence of  something  done  or  not  done,  con- 
nected with  the  appliances  of  transportation, 
there  arises  the  presumption  of  negligence, 
which  the  carrier  is  required  to  rebut.  This 
presumption  necessarily  arises  from  the  con- 
tract of  carriage,  under  which  the  passenger 
passively  trusts  himself  to  the  safety  of  the 
•carrier's  means  of  transportation,  and  to  the 
skill,  diligence,  and  care  of  hisservan^^,  and 
by  which  the  carrier,  in  consideration  of  the 
fare,  undertakes  to  carry  safely,  and,  to  do 
so,  to  furnish  the  best  means  and  appliances 
for  the  purpose,  and  competent,  skillful,  and 
•diligent  servants.  An  accident  connected 
with  them  raises  the  presumption  that  they 
were  not  such,  and  that  the  carrier  was  guilty 
•of  negligence.  But  if  the  accident  has  no 
•connection  with  the  appliances  or  machinery, 
—if  it  is  so  disconnected  with  the  operation 
-of  the  business  of  the  carrier  as  not  to  involve 
the  safety  or  sufficiency  of  the  instru- 
mentalities, or  the  negligence  of  his  serv- 
ants,— no  such  presumption  arises,  and  the 
burden  of  proof  to  show  negligence  is  upon 
the  plaintiff,  who  avers  it.  In  Thomas  v. 
Philadelphia  d  R.  R  Co,,  148  Pa.  188,  15  L. 
R.  A.  416,  where  the  accident  occurred  to  a 
passenger  seated  at  an  open  window,  who  was 
struck  by  a  missile  causing  the  injury,  and 
where  there  was  no  evidence  as  to  how  the 
missile  came  to  bo  thrown,  Mr,  Chief  Justice 
Paxson  said :  ''The  rule  appears  to  be  that, 
where  a  passenger  is  injured,  either  by  any- 
thing done  or  omitted  by  the  carrier,  its  em- 
ployes, or  anything  connected  with  the  ap- 
pliances of  transportation,  the  burden  of 
proof,  is  upon  the  carrier  to  show  that  such 
injury  was  in  no  way  the  result  of  its  neg- 
ligence. But,  to  throw  its  burden  upon  the 
carrier,  it  must  first  be  shown  that  the  injury 
complained  of  resulted  from  the  breaking  of 
machinery,  collision,  derailment  of  cars,  or 
something  improper  or  unsafe  in  the  conduct 
of  the  business,  or  in  the  appliances  of  trans- 
portation.** 

In  the  present  case,  it  is  not  shown  that  the 
accident  was  in  consequence  of  a  defect  In 
any  of  the  appliances  or  machinery  used,  or 
of  the  negligence  of  appellant's  employes  in 

28L.R.A. 


their  conduct  of  the  trafn.  It  was  the  result 
of  a  rock  becominsr  detached,  and  falling 
upon  the  train,  while  passing  a  point  where 
tlie  hill  descends  precipitously  to  the  track. 
From  it,  at  the  place  of  the  accident,  to  the 
top  of  the  hill,  is  a  distance  of  450  feet.  Tho 
cut  for  the  railroad  extends  upward  33  feet, 
and  above  it  is  the  natural  hill.  The  rock 
which  fell  started  at  about  100  feet  from  tho 
top  of  the  hill,  bounded  down  some  40  feet» 
struck,  again  bounded  20  or  30  feet ;  making 
four  bounds  before  it  struck  the  train,  and 
caused  the  death  of  the  appellee's  daughter. 
It  is  clear  that  the  fall  of  the  rock  was  in  do 
way  connected  with  Uie  appliances  or  mach- 
inery used  in  the  operation  of  the  road,  or  the 
acts  of  the  employ^  in  the  conduct  of  the 
train,  or  in  the  construction  of  the  road,  and 
therefore  there  is  no  presumption  of  negli- 
gence on  the  part  of  appellants.  But  ap- 
F^ellee  contends  that  the  presumption  of  ncg- 
igence  arises  in  this  case,  and  in  support  of 
•her  contention  cites  the  following  cases: 
SuUimn  v.  Philadelphia  dB,B.Co,,90VtL 
284,  72  Am.  Dec.  698.  In  this  case  the  ac- 
cident was  caused  hj  a  cow  upon  defendant's 
track  ;  and  the  opinion  indicates  that,  in  the 
conduct  of  its  business,  it  was  the  dutv  of 
the  company  to  fence  the  track,  or  enforce 
the  owner's  obligation  to  keep  his  cattle  at 
home.  J^oear  v.  Philadelphia,  W.  dh  B,  R, 
Co.  119  Pa.  68.  In  this  case,  Mr,  Justice 
Williams  says:  "The  person  injured  was  a 
passenger.  The  injury  occurred  after  the 
carriage  had  begun,  and  the  cause  of  the  in- 
jury was  an  ex|>Tosion  on  the  boat  which  waa 
the  vehicle  or  instrument  of  carriage,  and 
which  was  under  the  exclusive  care  and  con- 
trol of  defendant's  servants."  Oleeson  v. 
Virffina  Midland  R,  Co,,  140  U.  8.  485,  85 
L.  ed.  459.  In  this  case,  the  accident  was 
caused  by  a  landslide  in  a  cut  some  16  or  20 
feet  deep.  In  the  opinion  of  the  court,  it 
is  said :  ^  The  railroad  cut  is  as  much  a  part 
of  the  railroad  structure  as  is  the  fill.  They 
are  both  necessary,  and  both  are  intended  for 
one  result,  which  is  the  production  of  a  level 
track  over  which  the  trains  may  be  propelled. 
The  cut  is  made  by  the  company,  no  less 
than  the  fill ;  and  the  banks  are  not  the  result 
of  natural  causes,  but  of  the  direct  interven- 
tion of  the  company's  work.  If  it  be  the 
duty  of  the  company  (as  it  unquestionably 
is),  in  the  erection  of  the  fills  and  the  nec- 
essary bridges,  to  so  construct  them  that  they 
shall  be  reasonably  safe,  and  u>  maintain 
them  in  a  reasonably  safe  condition,  no  reason 
can  be  assigned  why  the  same  dutv  should 
not  exist  in  regard  to  the  cuts."  Thus,  the 
cause  of  the  accident  was  connected  with  the 
construction  of  the  road.  The  difference  be- 
tween the  cases  cited  and  the  present  one  is 
clear.  In  them,  the  cause  of  the  accident 
was  connected  with  the  means  and  appliances 
of  transportation,  and  the  construction  of  the 
road ;  and,  in  this,  it  Vras  disconnected  with 
them. 

As  the  first  two  assignments  of  error  ars 
sustained,  it  is  not  necessary  to  discuss  the 
others. 

Tlu  judgment  is  r^oened,  and  a  veninfaeiaB 
de  noto  awarded. 
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Commonwealth  y.  Link* 
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COMMONWEALTH  of  Fennfljlvania, 

Appi., 

Bella  LINN  ei  dL 
QS»  Pa.  ae.) 

indletnieiit  !■  insiillleieiit  to  efaar^ 
common-law  nuiMuice  bjr   prolkae 


reariii^  and  enrain^.  iiii1«m  fclia  profin* 
laniruace  to  obanred  to  have  been  uttered  in  tho 
presenoe  aad  withla  the  bearing  of  clttzena  pres- 
ent«  although  tt  to  alleged  that  it  occurred  on 
the  pubJio  ■treets  and  highwajra. 

(October  80, 1896.) 

APPEAL  by  the  C!ominoowea1th   from  a 
judgment  of  the  Court  of  Quarter  Seasiona 


Nora.— Bfosphemy  and  pro/antty  a9  0»1m«i> 

I.  De/lnttiofu. 

H.  IndidcMt  at  common  law* 
•ni.  OofwCit'tttton  of  tM  oftonatu 
iV,  Thi&  indUtmenU 

V.  fitote  8UUuU*. 
VI.  Constitutionality  of  ttatvUt^ 
Vn.  SnoliOi  deciitions. 


I.  DefinUiona^ 

Blaokstone  speaks  of  thto  offense  as  "blasphemy 
^noaiost  the  Almighty"  by  deoying  Hto  being  or 
2>rovidence,  or  by  contumelious  reproaches  of  our 
Saviour,  Cbriet.    4  BL  Com.  69. 

It  to  an  oral  or  written  reproach  maliciously  cast 
•upon  God,  Uto  name,  attributes,  or  zeilgiOD.  2 
B1(ihop«  Crim.  L.  §  76,  p.  46. 

Every  one  whopubltohes  any  blasphemous  docu- 
ment, or  who  speaks  blasphemous  words,  to  guilty 
of  a  misdemeanor.    Beety,  Crim.  L.  I  HO,  p.  800. 

In  Com.  V.  Kneeland,  20  Pick.  800,  Bhaw,  Ch,  Jl, 
defined  blasphemy  as  conslstiog  in  blaspheming 
4he  holy  name  of  God,  by  denying,  cursing  or  eon- 
iumeliously  reproaching  God.  Hto  creation,  gov- 
«mment  or  final  Judging  of  the  world;  and  this  may 
be  done  by  language  orally  uttered,  which  would 
not  be  a  libel;  but  to  none  the  less  blasphemy,  if 
the  same  thing  be  done  by  language  written, 
printed,  and  publtohed,  although  when  done  in 
<hto  form  it  also  constitutes  the  offense  of  llbeL 

It  has  been  described  as  consisting  in  speaking 
•evil  of  the  Diety  with  an  impious  purpose  to  der- 
ogate from  the  Bivlne  Majesty,  and  to  alienate 
4he  minds  of  others  from  the  love  and  reverence 
•of  God.    Com.  V.  Kneeland,  supm. 

Purposely  using  words  concerning  God,  calcu- 
lated and  designed  to  impair  and  destroy  the 
reverence,  respect,  and  confidence  due  to  Him,  as 
the  intelligent  creator,  governor  and  Judge  of  the 
world,  constitute  the  offense.    Ibid, 

It  embraces  the  idea  of  detraction,  when  used 
towards  the  Supreme  Being,  as  '^calumny"  usually 
•oarries  the  same  idea,  when  applied  to  an  Indlvid- 
uaL    Ityid. 

It  to  a  willful  and  malicious  attempt  to  lessen 
«Den*8  reverence  of  God,  by  denying  Hto  extotence, 
or  Uto  attributes  as  an  intelligent  creator,  gover- 
nor and  Judge  of  men,  and  to  prevent  their  hav- 
ing confidence  in  Him,  as  such.    Ibid, 

Blasphemy,  according  to  the  most  precise  def- 
teidons,  constots  in  maliciously  reviling  God  or 
aeligion.    BelPs  Case,  0  City  Hall  Rec.  88. 

To  it  may  be  referred  all  profane  scoffing  at  the 
Holy  Scripture  or  exposing  it  to  contempt  and  ridl- 
ouie.    4B1.  Com.  68. 

Profanity  In  its  nature  is  a  form  of  blasphemy; 
Mny  words  which  amount  to  an  imprecation  of 
divine  vengeance  constitute  the  offense. 

See  further  bereoo,  the  statutes  of  the  different 
atates,  infrcu 

II.  Indtctoble  at  common  Una. 

Whatever  amounts  to  a  public  wrong  may  be 
made  the  subject  of  an  indictment.  Respubllca  v. 
^Tetocher,  1  U.  S.  1  Ball.  886, 1 L.  ed.  188. 

By  the  common  law,  blasphemy  against  the  Biety 
in  general,  or  a  malicious  and  wanton  attack 
against  the  Christian  religion  individually,  for  the 
<>arpoee  of  exposing  its  doctrines  to 
ridicule,  to  indictable  and  puntohabie 
^  L.  R.  A.  23 


poral  offense.  State  v.  Chandler,  2  Harr.  (Bel.)  658; 
Rex  V.  Taylor,  1  Vent  S03;  Rex  v.  Carlile,  3  Barn, 
ft  Aid.  101 ;  Atty-Gen.  v.  Pearson,  3  Meriv.  368;  Hex 
V.  Waddington,  1  Bam.  ft  C.  26;  Rex  v.  Woolston, 
2  Strange,  884;  Bex  v.  Qendon,  cited  in  2  Strange, 
TBO;  Andrew  v.  If ew  York  Bible  ft  Prayer  Book 
Soc  4  Sandf .  168. 

Wicked  and  malicious  words,  writings,  and  ao- 
ttons  which  go  to  vilify  the  gospeto,  continue,  as  aft 
common  law,  to  be  an  offense  against  the  publio 
peace  and  safety.  People  v.  Buggies,  8  Johns.  280^ 
6  Am.  Dec.  886. 

The  public  use  of  profane  and  blasphemous  lan- 
guage, in  the  presence  and  hearing  of  divers  per- 
sons to  as  indictable  offense.  State  v.  Steele,  S 
Hetok.136. 

As  tending  not  only  to  a  disturbance  of  the  peace 
and  to  corrupt  the  morato  of  the  community,  but 
also  to  undermine  the  foundations  of  Chrtotianiry« 
which  to  Justly  regarded  in  a  certain  sense  as  a  parft 
of  the  common  law  of  the  land.  Goree  v.  State,  71 
Ala.  7. 

So  public  profane  swearing,  as  well  as  blasphemy, 
was  an  indictable  offense  at  the  common  law,  but 
it  must  take  such  form  and  l>e  uttered  under  such 
circumstances  as  will  constitute  a  public  nuisance, 
the  mere  utterance  of  a  single  profane  word  not  be- 
ing sufllcient  to  constitute  an  offense  punishable  by 
indictment  provided  it  be  not  loud  or  with  repeti- 
tions.   Ibid. 

Where  the  indictment  charged  the  defendant 
with  the  unlawful,  wicked,  and  scandalous  use  of 
vulgar,  obscene,  and  indecent  language  in  a  cer- 
tain large  assembly  and  in  the  hearing  of  said  as- 
sembly, the  court  held  the  offen$:e  conntituted  a 
misdemeanor  at  common  law.  State  v.  Appling,  2ft 
Mo.  316. 00  Am.  Dec.  409. 

But  the  single  utterance  of  a  profane  word  to  noft 
per  86  Indictable,  if  it  be  not  spoken,  at  least,  with 
a  loud  voice,  nor  with  repetitions.  Goree  v.  State, 
mr>ra. 

To  be  lndictable,profanity  should  take  such  form, 
and  be  uttered  under  such  circumstances,  as  to 
constitute  a  public  nuisance.  IbUL;  Ex  parte  De- 
laney,  48  Cal.  478,  where  the  use  of  profane  Ian* 
guage  was  prohibited  by  a  city  ordinance. 

The  acts  should  be  so  repeated  and  publiQ  as  to 
amount  to  an  annoyance  and  Inconvenience  to  the 
public  and  in  the  nature  of  such  nuisance.  State 
V.  Jones,  81  N.  C.  39;  State  v.  BUar,  12  N.  C.  207; 
State  T.  Graham,  8  Sneed,  184;  Stat^  v.  Steele,  8 
Hetok.  187. 

If  three  or  four  persons  be  present  and  hear  the 
words  uttered  there  to  sufficient  evidence  of  guilt. 
Goree  v.  State,  supra. 

The  use  of  vulgar,  indecent,  and  obscene  words 
in  public  to  an  offense  at  common  law.  being  against 
good  morals  and  public  decency.  State  v.  Appiing, 
25  Mo.  318, 69  Am.  Dec.  469. 

Where  defendant  was  charged  with  uttering 
grossly  obscene  language  *'in  public  and  in  the 
hearing  of  divers  citizens"  the  court  held  that  the 
uttering  in  publio  of  obscene  words  was  indictable 
as  it  was  a  violation  of  public  decency  and  good 
morals.    BeU  v.  State,  1  Swan,  42. 

Where  the  defendant  caused  a  large  collection  of 
people  in  thestreetsby  reason  of  loud  and  Indecent 


contempt  and   language  the  court  held  him  indictable  as  for 
ble  M  a  tem-  %  common  nuisance.    Barker  v.  Com.  19  Pa.  4i2L 


See  also  29  L.  R.  A.  530. 
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of  the  Peace  for  Clarion  County  in  favor  of 
defendants  upon  an  indictment  for  alleged  pro- 
.  fane  swearing.    Afflrmed. 

The  indictment  originally  contained  three 
counts.  The  first  charged  a  riot.  Upon  this 
the  defendants  were  acquitted.  The  second 
count  charged  an  affray  and  threats,  but  was 
Ignored  by  the  grand  jury.  The  third  count 
was  as  follows: 


''The  grand  inquest  of  the  commonweal t)i 
of  Pennsylvania  aforesaid,  upon  their  oatU 
aforesaid,  do  further  present  that  Rolla  Llnn^ 
late  of  said  county,  yeoman,  Daniel  Linn,. 
late  of  said  county,  yeoman,  being  evil-dis- 
posed persons,  on  the  day  and  year  aforesaid^ 
and  divers  other  times,  as  well  before  as- 
since,  at  the  county  aforesaid,  and  witbii^ 
the  jurisdiction  of  this  court,  did,   on  tbo 


80  where  the  defendant  was  charged  with  the 
ooDtlnued  and  public  use  of  profane  oaths  and  the 
frequent  loud  repetition  thereof  for  the  spaoe  of 
five  minutes  the  court  held  the  offense  indictable 
as  a  common  nuisance.  State  Sv.^Chrisp,  86  N.  O. 
i^S,  89  Am.  Bep.  TISL 

Although  profane  swearing  of  Itself,  and  inde- 
pendent of  the  disturbanoe  and  injury  which  It 
may  produce  to  those  who  hear  It,  may  not  form 
the  subject  of  an  Indictment,  though  cognizable  be- 
fore a  Justice  of  the  peace,  under  the  Act  of  1741, 
•ohap.  14,  yet  where  charged  as  a  nuisance  It  la  In- 
dictable.  Statev.  Klrby,6N.  0.254. 

80  where  the  defendant  was  charged  that  he 
**dld  in  the  public  streets  .  .  .  profanely  curse  and 
flwear,  and  take  the  name  of  Gk>d  in  vain  to  the 
evil  example,  etc.,  and  to  the  common  nuisance  of 
the  good  citizens  of  the  state,'*  the  court  found  an 
indictable  offense  even  though,  under  the  Act  of 
1741,  the  justices  of  the  peace  had  power  to  punish 
aummarily.   State  v.  EUar,  12  N.  C.  267. 

Where  a  municipal  body  were  empowered  to 
prohibit  or  suppress  anyUiing  tending  to  hurt  good 
morals  or  public  decency,  it  was  held  that  they  had 
power  to  punish  the  use  and  utterance  of  profane 
language,  no  matter  whether  its  utterance  was  fre- 
quent or  one  isolated  case.  Ex  vcurit  Deianey,  48 
GaL478. 

TTL  ConttMtition  c/  tAe  ofenMu. 

Christianity,  in  its  enlarged  sense,  as  a  religion 
revealed  and  taught  in  the  Bible,  is  not  unknown 
to  our  law.  Kent,  Ctu  J*.,  In  People  v.  Buggies,  8 
Johns.  280,  5  Am.  Dec.  885. 

The  common  law,  regarding  Christianity  as  part 
of  the  law  of  the  land,  respects  and  protects  its  in- 
stitutions and  assumes  {likewise  to  regulate  the 
public  morals  and  decency  of  the  community. 
Bell  V.  State,  1  Swan,  42. 

The  common  law  is  the  guardian  of  the  morals  of 
the  pc«7le,  and  their  protection  against  offenses 
notoriously  against  public  decency  and  good 
morals.    Grisham  v.  State.  2  Yerg.  589. 

80  far  as  enforcing  the  provisions  of  the  law  is 
«oncemed  the  offense  is  considered  as  committed 
against  man  as  being  against  society  and  tending 
to  disturb  the  public  peace.  State  v.  Chandler,  2 
Harr.\De].)  668. 

And  as  to  the  constitution  of  the  offense  of  blas- 
phemy, it  matters  not  whether  there  be  a  written 
or  an  oral  publication  of  the  words  used.  Iltid,; 
People  V.  Buggies,  tuprok:  Bex  v.  Taylor,  8  Keb. 
€07;  Bex  v.  Atwood,  Cro.  Jac.  42L 

The  gist  of  the  offense  is  the  gross  violation  of 
good  morals  and  public  decency.  Bell  v.  State,  1 
Swan,  42. 

It  is  the  speaking  of  the  words 'profanely.**  Com. 
T.Spratt,14Phila.865. 

The  gravamen  of  the  offense  of  using  profane, 
obscene,  and  blasphemous  language  is  in  its  being 
a  public  or  common  nuisance,  and  the  averment  of 
the  common  nuisance  is  essential.  Younirv.  State, 
10  I^ea,  165:  Com.  v.  Spratt,  supra. 

The  law  does  not  look  to  the  language  alone,  but 
to  the  ideas  of  which  that  language  is  the  intelli- 
gible expression.    Com.  v.  Elneeland,  20  Pick.  206. 

Where  the  words  are  spoken  in  a  wanton  man- 
ner, and  import  a  wicked  and  malicious  disposition, 
and  not  a  serious  discussion  upon  any  controverted 
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point  in  religion,  they  are  blasphemous  In  a  legale 
sense.    Bellas  Case,  6  City  Hall  Bee  88. 

To  revile  with  malicious  and  blasphemous  con- 
tempt, the  religion  professed  by  almost  the  whole 
community,  is  an  abuse  of  the  right  of  free,  equal, 
and  undisturbed  enjoyment  of  religious  opinion, 
and  of  free  and  decent  discussions  on  religious  sub- 
jects.   Ibid. 

If  the  blasphemous  words  were  not  heard  by  any 
person,  no  crime  has  been  committed.  People  y^ 
Porter,  2  Park.  Crim.  Bep.  14. 

A  person  cannot  be  convicted  of  the  cirlme  of 
blasphemy  on  his  own  confession,  made  out  or 
court,  without  first  proving  a  crime  committed,  or 
giving  testimony  in  addition  to  the  oonfession* 
from  which  the  court  and  jury  can  legally  infer 
that  the  offense  has  been  committed  by  some  one. 
ItAd. 

It  has  been  held,  under  the  Massachusetts  stat- 
ute, that  t<he  willful  denial  of  God,  His  creation  or 
government,  or  final  judging  of  the  world  with  the- 
Intent  to  disparage  and  calumniate  Him  and  de- 
stroy and  impair  the  reverence  due  to  Him,  con- 
stitute the  crime  of  blasphemy.  Com.  v.  Kna*^ 
land,  20  Pick.  206. 

So  cursing  and  contumeliously  reproaching  Ood< 
have  been  held  blasphemy  under  the  same  atatate. 
IMd. 

The  offense  intended  to  be  prohibited  is  the- 
wlilf  ul  denial  with  the  Intent  and  purpose  to  im- 
pair and  destroy  the  reverence  due  to  Him.   ibid.. 

Where  the  words  used  amounted  to  Imprecationa 
of  future  Divine  vengeance  they  were  held  to  be- 
profane  and  within  the  Connecticut  statute.  Hol- 
comb  V.  Cornish,  8  Coon.  375. 

In  Updegraph  v.  Com^  11  Serg.  ft  B.  884,  where 
the  defendant  stated  that  *^be  Holy  Scripturee 
were  a  mere  fable:  that  they  were  a  oontradlo- 
tlon,  and  that,  although  they  contained  a  number 
of  good  things,  yet  they  contained  a  great  many 
lies,*'— the  court  held  t'  at  to  maliciously  vilify  the- 
Christian  religion  wasav  indictable  offense,  Cbris- 
tianity  being  part  of  th  j.common  law  of  Pennayl-^ 
vanta. 

The  principles  declared  in  the  above  case  were 
approved  of  and  sustained  in  Vidal  v.  Philadel- 
phia, 48  U.  S.  2  How.  127,188.  11  L.ed.205.284.aiid 
Zeisweiss  v.  James,  68  Pa.  465, 8  Am.  Bep.  56& 

Where  the  indictment  charged  the  defendant- 
wlth  wickedly,  maliciously,  and  blasphemously 
uttering,  in  the  presence  and  hearing  of  divera 
good  and  Christian  people,  the  words  ''Jesue 
Christ  was  a  bastard  and  his  mother  must  be  9t 
whore,'*  the  court  held  the  offense  blasphemy  not 
only  in  a  popular  but  in  a  legal  sense  by  the  com- 
mon law  of  the  state.  People  v.  Buggies,  8  Johns. 
290, 5  Am.  Dec.  8S5. 

So  in  State  v.  Chandler,  8  Harr.  (DeL)  668.  whertr 
the  indictment  charged  thedef  endant  with  the  pub- 
lic and  malicious  proclamation  of  similar  words 
with  the  Intent  thereby  to  vilify  the  Christian  relig- 
ion, and  blaspheme  God,  tiie  court  held  the  offense 
blasphemy. 

But  where  the  indictment  charged  the  offense  Inr 
the  speaking  of  words  even  more  profane*  the 
court  held  that  the  proving  of  the  admission  ofi 
the  making  of  the  statement  to  a  witness  was  not 
sufflclent  to  establish  the  charge.  People  v.  Por- 
ter, 2  Park.  Crim.  Bep.  14. 
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public  streets  and  highways,  profanely  curse 
and  swear,  and  take  Uie  name  of  God  in  yain, 
to  the  evil  example  and  to  the  common  nui- 
sance of  the  good  citizens  of  the  state  of  Penn- 
sylvania, and  contrary  to  the  form  of  the  act 
of  assembly  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
commonwealth  of  Pennsylvania. 


Me99rs.  O.  O.  SlotLn' Diitriet  Attorney^ 
W.  L.  Corbett  and  Weidner  *  Gearyt 

for  appellant: 

While  we  have-not  been  able  to  find  a  esse 
decided  by  the  supreme  court  of  tbis  common- 
wealth where  the  same  words  were  held  to  bo 
indictable,  yet  we  find  a  number  of  analogous 
cases  where  indictments  have  been  held  good 


Profaoe  sweariDR  is  irreligious  beyond  doubt. 
State  V.  PowelL  70  N.  0. 67. 

If  loud  and  continued  it  may.ccnstltate  a  nnl- 
Hince.    State  v.  PoweU,  Id.  68. 

The  uae  of  the  name  of  the  Deity  is  not  absolutely 
naoosDory  to  constitute  profanity.  Gaines  v.  State* 
T  Lea,  410.  40  Am.  Bep.  64. 

Any  words  importinff  an  imprecation  of  divine 
vengeance  or  Implying  divine  condemnation,  so 
naed  as  to  constitute  a  public  nuisance,  wHl  be 
snlllcient.    UAd, 

The  act  must  be  of  such  a  nature'as  tends  to  an- 
noy good  citiaens,  and  does  in  fact  annoy  such  of 
them  as  are  present  and  not  favoring  it.  Com.  v. 
flarris.  101  Bfass.  29. 

Profanity  is  indictable  when  it  becomes  a  public 
nuisance.  Gaines  v.  State,  ncpni;  State  v.  Gra- 
bauL,  8  Sneed,  184;  State  v.  Steele,  8  Hotek.  18S. 

The  peace  may  have  been  disturbed  by  loud  talk 
alone,  but  the  peace  may  be  disturbed  by  the  use 
of  profane  language.  So  held  in  Topeka  v.  Helt- 
man,  47  Kan.  739,  where  the  defendant  was  in- 
dicted under  section  2S  of  Ordinance  801,  with  dis- 
turbing the  peace  ol  the  city. 

Whenever,  upon  a  trial  under  a  sufBcient  in- 
dfctmeot,  there  is  evidence  that  the  swearing  or 
profane  language  was  a  nuisance  to  the  public,  the 
ofTenae  is  made  out.    Gaines  v.  State,  tupra. 

The  fact  that  thejre  are  persons  present  who  en- 
eourage  and  countenance  the  Illegal  act  makes  no 
dilferenoe  in  the  illegality  of  the  act.  Com.  v. 
flarris,  wupm* 

Neither  does  the  fact  that  such  words  were 
spoken  while  the  defendant  was  drunk,  make  any 
excuse,  but  rather  aggravates  the  offense.  Peo- 
ple V.  Porter,  2  Park.  Crim.  Bep.  14. 

The  single  utterance  of  a  profane  oath,  not  re- 
pee  ted  nor  In  aloud  voice,  has  been  held  not  to  be 
ordinarily  ind ictable  per  se.  Gaines  v.  State,  7  Lea, 
410, 40  Am.  Rep.  64;  Young  v.  State,  10  Lea,  166. 

A  single  oath,  however,  might  by  its  terms.  Its 
tone,  or  manner,  constitute,  under*the  peculiar  cir- 
cumstances of  the  case,  a  nuisance.  Gaines  v. 
State,  supra:  State  v.  Graham,  8  Sneed,  184:  Young 
V.  State,  mivrcu 

So  the  use  of  profane  and  vulgar  langnage  does 
not  per  se  constitute  an  indictaote  offense,  but  only 
when  so  publicly  indulged  in  and  so  long  continued, 
or  often  repeated,  as  to  become  annoying  and  hurt- 
ful to  the  community.  State  v.  Brewington,  84  N. 
a783. 

Whether  it  was  or  not  is  a  question  for  the  Jury 
to  consider  under  the  charge.  Young  v.  State, 
supra. 

Where  the  words  charged  were  only  uttered  once 
In  the  hearing  of  any  other  person  than  the  pros-, 
ecutor,  the  oou  rt  held  there  was  no  offense.  Games 
v.  State,  supra. 

The  utterance  could  not  be  a  nuisance  unless  it 
was  in  the  presence  of  other  persons,  whose  pres- 
ence makes  any  place  for  tiie  occasion  public. 
Young  V.  State,  10  Lea,  166;  Hackney  v.  State,  8  Ind. 
49i. 

In  Gom.  V.  Murray,  14  Gray,  897,  where  the  pris- 
oner was  indicted  for  being  an  idle  and  disorderly 
person,  the  court  allowed  evidence  of  the  habitual 
use  of  profane  language  as  evidence  of  disorderly 
conduct,  as  prof  aneness  was  a  violation  of  law  and 
contrary  to  the  good  order  of  society* 
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Where  the  defendant  applied  abusive  language 
to  a  police  constable  using  profane  language^ 
which  could  be  heard  at  a  distance,  and  thereby 
collected  a  crowd  some  of  whom  encouraged  him, 
the  court  held  it  sufficient  to  support  a  conviction. 
Com.  V.  Hams,  101  Mass.  29. 

Where  the  indictment  charged  the  defendants 
with  **  openly  and  publicly  speaking  with  a  loud 
voioe.  in  the  hearing  of  the  citizens,  etc,  wickedi 
scandalous,  and  Infamous  words,  representing  men 
and  women  in  obscene  and  indecent  positions  and 
attitudes,**  the  court  held  that  if  the  language  was 
addressed  to  the  public,  in  a  public  place,  and  the 
intent  and  manifest  tendency  of  it  was  to  debauch 
and  corrupt  the  pubUc  morals,  the  offense  was 
complete  as  a  misdemeanor  or  common  nuisance. 
Barker  v.  Com.  19  Pa.  412. 

So  the  words  *'God  damn  you**  and  ^'You  are  a 
Gk>d  damned  liar**  have  been  held  to  come  within 
the  provisions  of  the  Pennsylvania  Statute  of 
April,  1794.    Com.  v.  Hardy,  1  Ashm.  410. 

In  a  prosecution  under  sections  61-68  of  1  Rev. 
Stat,  of  New  York,  the  court  held  that  in  the  case 
of  a  single  oonviction  more  than  three  days*  im- 
prisonment could  not  be  inflicted  even  though 
there  were  several  distmct  offenses  but  one  slngla 
conviction.   Foland  v.  Johnson,  16  Abb.  Pr.  286. 

IV.  The  {fidfctment. 

The  indictment  must  charge  the  act  as  being 
done  in  the  presence  or  hfartni^of  some  one,  merely 
to  aver  that  It  Is  done  'publicly**  is  not  sufficients 
Goree  v.  State,  71  Ala.  7. 

In  order  to  support  a  convlodon,  the  indictment 
must  charge  the  words  to  have  been  spoken  *'pr<^ 
f anely.**    Updegraph  v.  Com.  11  Serg.  9t  B.  894. 

It  must  aver  every  material  constituent  of  the 
offense  charged,  time  and  venue  only  excepted, 
and  any  defect  therein  wiU  not  be  obviated  by  sec* 
tlona  478S,  4798,  of  the  Code,  Goree  v.  State,  siipro; 
Smith  V.  State,  68  Ala.  56;  Noles  v.  State,  24  Ala.  678L 

The  mere  fact  that  the  indictment  charges  that 
the  acts  were  done,  *to  the  common  nuisance  of 
all  the  good  citizens  of  the  state**  will  not  be  suffi- 
cient unless  the  acts  amount  in  law  to  a  nuisance. 
State  V.  Jones,  81  N.  C.  89. 

The  averment  of  a  common  or  public  nuisance 
Is  necessary.  Bobinson  v.  State  (Tenn.)  Sept. 
Term,  1880,  cited  In  Gaines  v.  State,  7  Lea,  410;  State 
V.  Jones,  mipra. 

And  the  whole  fact  mnst  be  specially  set  forth 
with  certamty  in  order  that  the  court  may  see.  Ju- 
dicially, that  it  rests  on  sufficient  grounds.  State 
V.  Jones,  tuprcL 

Where  the  indictment  charged  that  the  defend- 
ant with  force  and  arms  did  publicly  curse  and 
swear  and  take  the  name  of  Almighty  God  in  vain, 
for  a  long  time,  to  wit;  for  the  space  of  two  hours, 
to  the  common  nuisance  of  all  the  dtlaeos  of  the 
state,  and  against  the  peace  and  dignity  of  the 
state,  it  was  held  insufficient  to  support  a  convic- 
tion.   Ibid. 

The  indictment  must  charge  the  utterance  to 
have  been  in.  the  presence  of  divers  peisons,  and  so 
proved  in  order  to  create  a  nuisance  by  profane 
swearing,  the  mere  general  allegation  ad  eommuns 
nocumtntum  being  insufficient.  State  v.  Pepper* 
68  N.  C.  2S0, 12  Am.  Bep.  687. 

An  indictment  which  charged  that  the  defend- 
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for  ofTentes  lew  liefnous  In  tbeir  nAtnre  and 
less  offensive  to  public  morals  and  decency. 

See  Respvbliea  ▼.  Teischer,  1  U.  8.  1  Dall. 
836,  1  L.  ed.  168;  Com,  ▼.  Taylor,  6  Binn.  276; 
JtexT,  Jlooff,  Bayer,  361;  C^m.  v.  Sharvleu,  2 
Serg.  &  R.  91,  7  Ara.  Rep.  632;  Com,  v. 
fipratt,  14  Pliila.  865;  Barker  ▼.  dm.  19  Pa. 
412. 

Public  swearing  is  a  nuisance  at  common 


law,  but  to  be  indictable  it  must  be  in  a  pablic 
place  and  an  annoyance  to  the  publia 

8taU  T.  Jona,  31  N.  C.  88. 

Profane  swearing  in  a  public  place  and  in 
tbe  hearing  of  citizens,  continued  for  five 
minutes,  although  only  on  a  single ocotfion,  is 
an  indictable  nuisance  at  common  law. 

8UJLU  T.  Chritp,  b6  N.  a  628,  89  Am.  Bep. 
718. 


ant  did  '^profanely  curse  and  swear,  and  take  the 
name  of  Almifirbty  God  in  vain,*'  etc.,  **to  tbe  oom- 
Don  nuisanoe"  is  not  sulBoieQt.  State  v.  Powell,  70 
K.  C.  67. 

All  the  facts  and  otrcumstances  which  ffo  to 
make  up  tbe  offense  must  be  speclfloaily  charged* 
State  Y.  BrewinirtOD,  84  N.  0. 788. 

Tbe  settlDflT  out  of  so  muoh  of  the  conversation 
or  words  uttered  as  dearly  describes  tbe  lanflruafre 
used  is  suffloient  to  support  a  conviction  with- 
out the  settinflT  forth  of  the  whole.  State  v.  Steele, 
8  Heisk.  186. 

In  Walton  v.  State,  M  Mich.  207,  however,  the 
court  held  that  the  profane  language  must  be  set 
out. 

The  averment  that  the  words  were  uttered  *in  a 
public  place"  to  the  common  nuisance  of  the  citi- 
zens is  sufficient.  Young  v.  State,  10  Lea,  166;  State 
V.  Graham,  8  Bneed,  184;  State  y.  Steele,  supra; 
Gaines  v.  State,  7  Lea,  410, 40  Am.  Bep.  64. 

So  tbe  words  *^n  public  and  in  the  hearing  of 
divers  citizens,**  have  been  held  a  suffloient  aver- 
ment. Bell  V.  State,  1  Swan,  42;  Young  v.  State, 
mtpra. 

Art  indictment  in  the  usual  form  would  be  good, 
under  which  the  offense  must  be  made  out  by  tbe 
proof.  Young  v.  State,  tupra;  State  v.  Odam,  8 
Lea.  220. 

Where  tbe  Indictment  charged  tbe  defendant 
with  uttering  a  profane  oath  ''in  a  public  place,  in 
the  presence  of  divers  good  citizens,  and  to  tbe 
common  nuisance**  it  was  held  good.  Gaines  v. 
State,  aupro. 

The  mere  omission  of  the  allegation  that  the 
words  were  uttered  in  the  presence  of  divers  good 
citizens,  will  not  invalidate  an  indictment  other- 
wise good,  the  omissions  being  supplied  by  other 
averments.  Gaines  v.  State,  7  Lea,  410, 40  Am.  Bep. 
64. 

An  indictment  charging  that  tbe  defendant  did 
**publlcly  use  profane  and  blasphemous  and  ob- 
scene language  in  tbe  hearing  of  divers  citizens  so 
as  to  become  a  nuisance,**  setting  out  tbe  words 
used.  Is  good  and  will  support  a  conviction.  Young 
T.  State,  10  Lea,  166. 

Where  the  Indictment  charged  that  the  defendant 
**did  profanely  curse,**  without  setting  forth  tbe 
curses  verhaiim  et  liltfraiim^  without  objection  at 
tbe  trial,  tbe  court  refused  to  disturb  tbe  oonvio- 
tion.    State  v.  Freeman,  68  Vt  496. 

In  State  v.  Batliff,  10  Ark.  680,  where  tbe  defend- 
ant was  charged  with  disturbing  a  religious  con- 
gregation by  profane  swearing,  the  court  held  that 
had  the  indictment  been  for  profanely  swearing  it 
would  have  been  necessary  to  set  out  the  words 
used  charging  them  to  have  been  uttered  publicly, 
or  else  with  tbe  usual  averments  of  time  and  place, 
to  charge  that  be  ''publicly  did  profanely  swear, 
etc.,  by  taking  the  name  of  God  in  vain,**  etc 

Where  the  indictment  charged  the  use  of  vulgar 
and  indecent  language  within  tbe  bearing  of  chil- 
dren, in  a  loud  and  boisterous  manner,  willfully 
and  unlawfully,  contrary  to  section  416  of  the  Cal- 
ifornia Penal  Code,  tbe  court  held  that  the  language 
used  need  not  be  recited  and  also  that  the  offense 
was  complete  whether  used  in  the  streets  of  an  in- 
corporated or  other  town.  Ex  parU  Foley*  62  Oal. 
808. 
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In  an  action  against  a  Justice  for  assault  and  bat- 
tery tbe  Justice  pleaded  that  tbe  plaintiff  was  flned 
for  *l>rofanely  swearing  three  several  oaths  by 
taking  the  name  of  Gk>d  in  vain,**  the  court  held 
that  the  description  of  the  offense  was  enough. 
OdeU  ▼.  Gamett,  4  BhickC.  649. 

The  complaint  wtdch  charges  the  act  as  being 
done  to  ^the  great  damage  and  common  nuisance 
of  all  the  citizens  of  tbe  commonwealth  there  In- 
habiting, being,  and  residing**  is  good.  Com.  v. 
Harris,  101  Mass.  28;  Com.  v.  Oaks,  118  Haas.  8;  Com. 
V.  Sweeney,  181  Mass.  679. 

Where  the  indictment  charged  the  prisoner  with 
uttering  a  libel  in  scandalous,  profane,  and  blas- 
phemous words,  matters,  and  things  of  and  con- 
cerning God,  Jesus  Christ,  and  the  final  Judging  of 
the  world  by  God,  and  concerning  the  Holy  Script- 
ures, in  words  following:  ^'TJnl versalists  believe  in 
a  God  which  I  do  not;  but  believe  that  their  God, 
with  all  his  moral  attributes  (aside  from  nature 
itself)  is  nothing  more  than  a  mere  chimera  of 
tbeir  own  imagination,**  tbe  court  held  that 
whether  tbe  words  were  used  with  such  unlawful 
intent  and  purpose,  was  a  question  upon  tbe  whole 
indictment  and  all  the  circumstances,  and  after 
verdict,  if  no  evidence  was  erroneously  admitted 
or  rejected,  and  no  incorrect  dlrectiona  In  matter 
of  law  were  given,  it  was  to  Pfi  taken  as  proved, 
that  tbe  language  used  In  the  sense,  and  under  the 
circumstances,  and  with  tbe  intent  and  pnrpoee, 
laid  in  the  indictment  so  as  to  bring  tbe  act  within 
tbe  statute.    Com.  y.  Kneeland,  20  Mass.  206. 

The  word  "deny**  need  not  be  used  in  the  oom- 
mission  of  tbe  offense;  any  words  equivalent  in 
meaning,  used  with  the  same  purpoee  and  design, 
must  be  deemed  to  have  the  same  legal  effect, 
ibid. 

Vhere  the  indictment  charged  defendants  with. 
Inter  aUa^  a  ^^disturbance  of  divers  citizens**  by 
noises  in  the  public  streets  against  good  morals,  and 
the  peace,  the  court  held  the  offense  was  not  prop- 
erly set  out,  and  that  the  act  merely  constituted  a 
nuisance  and  ought  to  have  been  alleged  as  suoh« 
to  tbe  great  damage  and  common  nuisance,  etA. 
Com.  V.  Smith,  6  Cush.  80;  Com.  v.  Boon,  2  Gray,  74. 

The  Massachusetts  statute  marks  out  two  modes 
of  willful  blasphemy  and  the  court  bas  held  that  a 
general  averment  alieflring  blasphemy  in  both  these 
ways,  the  language  amounting  to  a  denial  of  God, 
His  creation,  etc.,  but  not  to  a  contumelious  re- 
proach, or  on  the  contrary  amounting  to  the  latter 
but  not  tbe  former,  it  is  sufficient,  on  account  of 
the  substantive  charge  of  willfully  blaspheming. 
Com.  V.  Kneeland,  20  Pick.  206. 

Where  the  defendant  was  Indicted  for  profane 
swearing  using  the  same  oath  thirty-three  times  In 
one  day  the  court  held  that  there  need  not  be  a 
separate  charge  and  oonyiction  upon  each  oath, 
one  conviction  was  sufficient.  Johnson  v.  Barclay, 
16  N.  J.  L.  L 

Where  objection  was  taken  upon  the  ground  that 
tbe  information  did  not  show  that  the  words  were 
spoken  profanely,  tbe  court  held  that  It  was  suffi- 
cient to  show  that  if  the  words  were  so  used  or 
spoken  in  connection  with  other  words  In  the  ordi- 
nary course  of  argument  or  conversation,  then  the 
Informant  had  committed  perjury,  profane  oaths 
and  rational  conversation  being  different  things 
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It  Is  not  necessary  that  the  language  used 
■boald  be  heard  by  a  large  portion  of  the  com- 
munity; it  Is  sufficient  if  three  or  four  persons 
were  present  and  heard  the  words  uttered. 

Ooree  t.  StaU^  71  Ala.  7. 

The  words  used  need  not  be  set  forth'in  the 
indictment. 

Ex  parU  Foley,  63  Cal.  508;  8taU  y.  Bailiff, 
10  Ark.  530;  Barker  y.  Com.  9upra. 


Me$ira,  Jol&n  W.  Reed  and  Harrjr  R» 
Wilson*  for  appellees: 

Common  nuisances  are  a  species  of  offenses 
atrainst  the  public  order  and  economical  reg- 
imen of  the  state;  being  either  the  doing  of  a 
thing  to  the  annoyance  of  all  the  king's  sub- 
jects, or  the  neglecting  to  do  a  thmg  which 
the  common  gorxl  requues. 

4  Bl.  Com.  167. 


not  requlrlnir  judicial  sUU  to  distinguish  the  one 
from  the  other.    Ibid. 

Where  tbe  indictment  charged  the  use  of  profane 
and  TuliTBr  lansiiage  on  a  given  and  divers  other 
days  and  times  both  before  and  since  that  day,  in  a 
oertaiD  public  street  and  highway,  and  in  the  pres- 
ence and  bearing  of  divers  persons  then  and  tnere 
and  on  the  said  other  days  and  times  aeaembled, 
and  with  the  repetition  thereof,  to  tbe  evil  ex- 
ample and  common  nuisance  of  all  good  citiiens, 
the  court  held  it  sufllcienL  Btate  v.  firewington, 
84  N.  C.  783. 

In  Pennsylvania,  in  a  prosecution  under  the  Act 
of  1700  against  blasphemy,  the  court  has  held  that 
the  mere  laying  of  tbe  substance  of  the  words  is 
oot  sufficient,  tbey  must  be  set  forth  themselves. 
Updegrapb  v.  Com.  11  Berg,  k  R.  804. 

Where  the  indictment  charged  the  defendant 
with.  Inter  olio,  contriving  and  intending  the 
morals  as  well  of  youth  as  of  divers  other  citizens 
of  this  commonwealth  to  debauch  and  corrupt,  and 
that  be  did  openly  and  publicly  with  a  loud  voice  in 
the  public  highways  wicked,  scandalous,  and  infa- 
mous words  utter  in  the  hearing  of  citizeus,  to  the 
common  nuisance  of  all  good  olttsens,  etc,— the 
ooort  held  it  sumdent.  Oom.  v.  Hohn,  6ai  Pa.  248, 
91  Am.  Dec.  158. 

When  the  indictment  charged  that  the  defend- 
ant did  by  reason  of  an  unlawful  assembly  at  a  cer- 
tain public  place  and  then  and  there  in  the  hear- 
ing of  dlve/s  good  dtiaens  of  the  state  then  and 
there  assembled,  unlawfully  and  profanely  and 
with  a  loud  voice,  curse,  swear,  and  quarrel  there- 
by breaking  up  a  singing  school,  to  the  great  dam- 
age and  common  nuisance  of  the  good  citizens  of 
tbe  state,  and  against  the  peace  and  dignity  of  the 
state,  the  court  held  the  indictment  not  sustain- 
able as  a  common  nuisance  as  the  offense  must  be 
such  as  to  cause  mconvenience  and  become  so 
troublesome  as  to  annoy  tbe  whole  community, 
and  not  any  specific  persons.  State  v.  Baldwin,  IB 
K.  aiflS. 

▼.  State  statutes. 

Profanity  In  the  presence  of  a  Judge  or  justice  is 
punishable  in  a  summary  way  by  fine,  under  sec- 
tion 1881  of  the  Digest  of  Statutes  of  Arkansas,  ed. 
1884,  p.  486;  section  \Ql  of  tbe  Connecticut  Statute; 
f  689.  Gen.  Stat.  ed.  1888,  p.  109;  §  36,  Code  of  Dakota; 
Delaware,  Laws  of  1808,  814,  p.  783;  Kentucky,  Stat. 
ed.  1888, 1 8,  p.  496;  PubUc  General  Laws  of  Mary- 
land, ToL  1,  •  19,  art.  H:  N.  J.  Bev.  Stat.  ed.  1877, 
f  14,  p.  ISBB;  Tennessee  Code,  ed.  1884,  SI  2201,  2283; 
Vermont  Rev.  Laws,  ed.  1880. 1 42S&. 

Article  10.  section  4031,  of  the  Alabama  Criminal 
Code  provides  for  the  punishment  by  fine  and  im- 
prisonment with  or  without  bard  labor,  of  any 
pefson  who  enters,  or  goes  sufficiently  near  a 
dwelliDg-house  aud  in  the  presence  or  bearing  of 
the  family  of  the  occupant  or  any  member  thereof ; 
or  of  any  person  who  uses  abusive,  insulting,  or 
obscene  language  in  tbe  presence  or  hearing  of  any 
female. 

By  section  607  of  the  Revised  Statutes  of  Arizona, 
page  718,  it  is  a  misdemeanor  to  willfully  disturb  or 
disquiet  any  religious  assemblage  by  profane  dis- 
eoune  or  unnecessary  noise. 

And  section  515  of  the  Arisona  Revised  Statutes, 
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page  714,  makes  It  an  offensp  punishable  by  fine  or 
imprisonment  to  use  obscene  or  vulgar  language 
m  the  presence  or  hearing  of  any  woman  or  child 
in  any  public  place,  or  to  use  tbe  same  to  a  woman 
or  child  or  to  another  in  their  preseoce. 

By  section  1880  of  tbe  Digest  of  tbe  Statutes  of 
Arkansas,  page  486,  ed.  1884,  profanity  is  punish- 
able by  fine,  and  If  m  court  without  further  proof 
of  the  crime. 

Section  18416i,  of  the  Penal  Gode  of  California* 
(6  416)  Hittirs  ed.  page  1257.  relates  UUer  aiia  to  per- 
sons maliciously  and  willfully  disturbing  the 
peace  or  quiet  of  any  neigh t)orbood,  family,  or 
person,  by  loud  and  unusual  noise  or  by  tumultu- 
ous or  offensive  conduct. 

By  section  1872,  of  the  Criminal  Gode  of  Colorado, 
Milb*  Anno.  Stat.,  page  948,  ed.  1881,  any  person 
disturbing  public  worship  by  reason  of,  inter  olio, 
profane  swearing  or  vulgar  language,  is  guilty  of  a 
high  misdemeanor  punishable  by  fine. 

And  by  section  8182,  of  tbe  same  the  use  of  pro- 
fane language  by  any  commissioned  officer  in  any 
company  in  any  public  place  while  on  duty  Is  a 
misdemeanor  punishable  by  fine  or  imprisonment. 

By  section  1586  of  the  Connecticut  General  Stat- 
utes, ed.  1886,  page  844,  every  person  who  blas- 
phemes against  God,  either  of  the  persons  of  the 
Holy  Trinity,  the  Christian  religion  or  tbe  Holy 
Scriptures  is  liable  to  fine  and  Imprisonment  and 
to  be  kK>und  over  to  his  good  behavior. 

And  under  section  1538,  tbe  profane  use  of  an 
oath,  or  the  wicked  cursing  of  another,  is  punish- 
able by  fine. 

The  Penal  Code  of  the  Dakotas,  chapter  4,  sec- 
tion 81,  page  1141  of  Levisee*s  Code  of  Dakota,  de. 
fines  blaspheming  as  conslstmg  *^n  wantonly  utter- 
ing or  publishing  words,  casting  contumelious  re- 
proach or  profane  ridicule  upon  God,  Jesus  Christ, 
the  Holy  Ghost,  the  Holy  Scriptures,  or  tbe  Chris- 
tian religion. 

By  section  82  of  the  same  if  it  appears  beyond 
reasonable  doubt  that  tbe  words  complained  of 
were  used  in  the  course  of  serious  discussion  and 
with  intent  to  make  known  or  recommend  opin- 
ions entertained  by  tbe  accused,  such  words  are 
not  blasphemy. 

Section  88  makes  blasphemy  a  misdemeanor. 

And  section  84  defines  profane  swearing  as  con- 
sisting in  any  use  of  the  name  of  God,  or  Jesus 
Christ  or  the  Uoly  Ghost,  either  in  imprecating  di- 
vine vengeance  upon  tbe  utteier,  or  any  other  per- 
son, or  in  light,  trifling,  or  Irreverent  speech. 

Section  85  makes  the  party  guilty  thereof  pun- 
ishable by  fine. 

If  such  act  be  committed  in  the  presence  and 
hearing  of  any  Justice  of  the  peace,  etc.,  in  court« 
or  under  circumstances  amounting  to  a  violation 
of  public  decency,  tbe  party  may  be  summarily 
dealt  with.    Section  86. 

Blasphemy  is  a  misdemeanor  under  the  Laws  of 
Delaware,  section  1,  chapter  131,  page  96S,  ed.  1883, 
and  punishable  by  fine  and  imprisonment  in  soli- 
tary confinement  and  in  the  discretion  of  the  court 
by  finding  sureties  for  good  behavior. 

Any  person  of  the  age  of  discretion  profanely 
cursing  or  swearing  In  any  public  street  is  punish- 
able by  fine  under  the  Revised  Statutes  of  Florida, 
82622,art.l0,tlUe2,ed.lBB8,p.  828. 


858 


FkSKBTLYAHIA  SUPKKJdJfi  CouuT. 


Oct., 


The  nui^nce  should  he  descrfhed  with  cer- 
tainty, accord iog  to  the  circamstances,  and 
wirh  the  detail  and  fallness  usual  in  indict- 
ments. Enough  must  he  alleged  to  identify 
the  act  and  to  snow  guilt  prima  facie.  Enough 
must  appear  to  enable  the  court  to  see  that  an 
indictable  nuisance  is  described;  if  the  thing 
becomes  a  nuisance  by  force  of  special  circum- 
stances, these  must  be  set  forth. 

16  Am.  &  Eng.  Encyclop.  Law,  963,  note, 
and  cases  died. 


The  court  Infers,  that  what  Is  not  cbarjeed 
in  an  indictment  does  not  exist,  and  it  is  the 
business  of  the  pleader  to  exclude  these  coii> 
elusions  in  favor  of  the  defendant  by  proper 
averments. 

Hears  y,  Oom.  2  Grant,  Cas.  885. 

The  third  count  in  the  indictment  in  this 
case  is  fatally  defective: 

1.  Because  the  offense  is  not  stated  with  that 
particularity  required  either  as  to  place  or  cir- 
cumstances. 


Under  the  Idaho  Penal  Code,  title  10,  section  0960, 
it  Is  a  mfsdemeanor  to  use  any  vulgar,  profane,  or 
tndeoeot  language  within  the  presence  or  hearing 
of  women  or  children  In  a  loud  and  boisterous  man- 
ner. 

Under  artfble  8,  seotion  8,  of  the  Constitution  of 
Illinois  of  1870.  freedom  of  worship  is  iruaranteed, 
but  it  is  provided  that  this  shall  not  excuse  acts  of 
lioeotiousDesB  or  justify  practices  Inconsistent  with 
the  peace  and  safety  of  the  state. 

In  Indiana,  it  is  provided  by  seotion  1999  of  Rev. 
Stat.,  voL  1,  ed.  1888,  that  whoever,  beiofr  over  four- 
teen years  of  age  profanely  curses  or  swears,  avers, 
or  imprecates  by  or  in  the  name  of  <jk>d,  Jesus 
Christ,  or  the  Holy  Ghost,  is  guilty  of  profanity, 
and  finable  upon  conviction. 

The  Indiana  Revised  Code  of  1881,  page  19i,  pro- 
hibits profane  swearinir  by  or  in  the  name  of  God. 
Odell  V.  Gamett,  i  Blackf.  649. 

Where  the  defendant  was  charged  with  disturb- 
ing the  quiet  of  the  city  of  Topeka  under  section 
8S  of  its  Ordinance  861,  by  reason  of  loud,  profane, 
and  indecent  language,  the  court  held  the  ofTense 
came  within  the  section  which  provides  that  **if  any 
person  shall  disturb  the  quiet  of  the  city**  he  is  IL 
able  to  tine.   Topeka  v.  Heitman,  47  Kan.  739. 

Profane  cursing  in  any  play,  interlude,  show,  or 
exhibition  is  punishable  by  fine  under  section  7  of 
the  General  Statutes  of  Kentucky,  ed.  1888,  page  486. 
SflSoalso  is  profane  cursing  and  swearing  under 
section  8,  each  oath  being  a  separate  ofFense. 

The  Revised  Statutes  of  Maine,  title  11,  section  16, 
page  90S,  ed.  1888,  provides:  **  Whoever  blasphemes 
the  holy  name  of  Gk>d  by  denying,  cursing,  or  oon- 
tumeliously  reproaohiog  God,  His  creation,  gov- 
ernment, final  judgment  of  the  world,  Jesus  Cluist. 
the  Holy  Ghost,  or  the  HoJy  Scriptures  as  contained 
In  the  canonical  books  of  the  Old  or  Mew  Testa- 
ment, or  by  exposing  them  to  contempt  and  ridi- 
cule, shall  be  punished  by  imprisonment  for  not 
more  than  two  years,  or  by  fine  not  exceeding  two 
hundred  dollars. 

And  by  seotion  1ft  of  the  same,  whoever,  being  of 
years  of  discretion,  profanely  curses  or  swears, 
shall,  on  complaint  within  twenty  days  thereafter, 
be  punished  by  fine  of  two  dollars,  and  for  a  second 
oflTense  five  dollars. 

By  section  73  of  title  4,  of  the  same  the  use  of  in- 
decent or  profane  language  in  railroad  cars  is  a 
breach  of  the  peace  punishable  by  fine  or  Impris- 
onment. 

By  section  18  of  article  27  of  the  Public  General 
Laws  of  Maryland,  roL  1:  If  any  person,  by  writ- 
ing or  speaking,  shall  blaspheme  or  curse  God,  or 
sbaJI  write  or  utter  any  profane  words  of  and  oon- 
oeming  our  Saviour  Jesus  Christ,  or  of  and  concern- 
ing the  Trinity,  or  any  of  the  persons  thereof,  he 
shall,  on  conviction,  be  fined  or  imprisoned,  or 
both  at  the  discretion  of  the  courL 

In  Massachusetts,  by  section  19  of  chapter  807,  of 
the  Public  statutes,  page  1167,  ed.  of  1886,  whoever 
willfully  blasphemes  the  holy  name  of  God  by  de» 
nying,  cursing,  or  contumeliously  reproaching 
God,  His  creation,  government,  or  final  Judging  of 
the  world,  or  by  cursing  or  contumeliously  re- 
proaching Jesut  Ohrlst«  or  the  Holy  Ghost,  or  by 
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cursing  or  contumeliously  reproaching  the  holy 
word  of  God  contained  in  the  Holy  Scriptures,  or 
exposing  them  to  contempt  and  ridicule,  is  punish- 
able by  imprisonment  in  the  state  prison  or  in  the 
Jail  or  by  fine  and  also  by  being  bound  over  for 
good  behaviour. 

And  by  section  SO  whoever,  having  arrived  at 
years  of  discretion,  profanely  curses  or  swears,  la 
punishable  by  fine,  if  prosecuted  within  twenty 
days. 

The  Act  of  1782  obviously  Intended  to  make  a 
marked  distinction  between  those  acts  which  weat 
to  the  denial  of  any  Gk>d,  and  those  affecting  the 
Christian  religion;  the  former  being  made  unlaw* 
f ui  and  punishable  willfully  to  blaspheme  the  holy 
name  of  Gk>d,  by  denying  God.  His  creation,  gOY- 
emment,  and  final  Judging  of  the  world;  whereas 
in  the  latter,  it  could  only  be  by  cursing  or  r^ 
preaching  Jesus  Christ,  etc.,  and  not  by  any  denial* 
Com.  V.  KneelaDd,80Plck.  806. 

Under  seotion  9S88  of  Howell^  Annotated  Stat* 
utes  of  Michigan,  vol.  2,  page  22G0,  any  person  who 
willfully  blasphemes  the  holy  name  of  God,  by 
cursing,  or  contumeliously  reproaching  God,  la 
punishable  by  imprisonment  or  fine. 

And  under  section  929i,  any  person  of  the  age  of 
discretion  who  profanely  curses  or  damns,  or 
swears  by  the  name  of  God,  Jesus  Christ,  or  the 
Holy  Ghost  is  punishable  on  conviction  before  a 
Justice  of  the  peace  by  fine,  the  proaeeution  to  be 
brought  within  five  days. 

By  section  1219  of  the  Annotated  Code  of  Missia- 
sippi,  page  862,  ed.  1882,  any  person  profanely 
swearing  or  cursing  in  any  public  place  in  the  pres- 
ence of  two  or  more  persons  is  punishable  by  fine. 

Section  20,  chapter  12a,  of  the  Nebraska  Compiled 
Statutes,  ed.  1891,  page  110,  gives  power  to  the 
mayor  and  council  to  punish  the  use  of  obscene  or 
profane  language  in  the  streets  or  other  publio 
places. 

And  under  sections  89  and  4Bi,  dhapter  18a,  of  the 
same,  power  Is  given  to  the  council  of  cities  of  the 
first  dtiss  to  pro  vlds  for  the  punishment  of  the  UIbs 
offenses. 

Section  206  of  the  Criminal  Code  of  the  same  pro- 
vides for  the  puniahment,  by  fine  or  imprlsonmeot 
or  l)oth,  for  the  utterance,  speaking  or  use  of  any 
obscene  or  lascivious  language  or  words  in  the  pres- 
ence or  hearing  of  any  female. 

In  New  Hampshire,  if  any  person  shall  openly 
deny  the  being  of  a  God,  or  willfully  blaspheme 
the  name  of  God,  Jesus  Christ,  or  the  Holy  Ghost, 
or  shall  curse  or  reproach  the  word  of  God  con- 
tained in  the  canonical  books  of  the  Old  and  New 
Testaments,  he  is  puniahable  by  fine,  and  sureties 
for  good  l>ehav1or.    PuIk  Stat.  ohap.  271,  •  1,  p.  72S. 

And  under  section  2  of  the  same  profane  onrsinc 
snd  swearing  is  punishable. 

The  Revised  Statutes  of  New  Jersey,  ed.  of  1877« 
page  1229,  provide,  seotion  6,  for  the  punishment 
by  fine  of  any  person  or  persons  profanely  sweaiw 
ing  and  cursing. 

The  New  York  laws  relating  to  profanity  wars 
repealed  by  the  Session  Laws  of  18%S.  This  faoS 
would  seem  to  be  lost  sight  of  in  the  last  editions 
of  the  Bevised  Bcatutss  by  Birdseys  (toL  >•  Birds* 
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Profane  cursing  or  swearing,  and  taking  the 
4iame  of  €kxi  in  vain,  is  not  sufficient  in  itself 
4o  constitute  a  nuisance. 

0am.  ▼.  Bailing,  118  Pa.  87;  2  Am.  &  Eng. 
'Sncydop.  Law,  424,  note  f ,  and  cases  there 
•«i^ed;  State  t.  Baldwin,  18  N.  C.  195. 

2.  Because  the  conclusion  *'to  the  evil  ex- 
ample and  the  common  nuisance  of  the  good 
-citizens  of  the  slate  of  Pennsylvania,  and  con- 
•Crasy  to  the  form  of  the  act.  of  assembly  in 
^uch  case  made  and  provided,  and  against  the 


peace  and  dignity  of  the  commonwealth  of 
Pennsylvania,"  is  insufficient. 

Whart  Crim.  L.  8th  ed.  g§  1427,  1428;  16 
Am.  &  Eng.  Encyclop.  Law,  969;  Com.  ▼. 
Smith,  6  Cush.  80;  Chm.  v.  Boon,  2  Qray,  74; 
Com.  V.  Harris,  101  Mass.  29. 

An  indictment  for  a  public  nuisance  by  ut- 
tering loud  cries  and  exclamations  in  a  public 
street,  must  allege  that  it  was  to  the  ereat  dam- 
age and  common  nuisance  of  idl  the  citizen* 
of  the  commonwealth  there  being. 


^ye"^  Bev.    Stat.  p.  8868),  and    Throop  (voL  8, ; 
nniroop*B  Bev.  Stat.  art.  8,  p.  2228),  the  laws  relating  , 
'^o  profanity  being  set  out  bytthem  In  full.   Seesioa 
Xaws  of  1882,  ohap.  884,  p.  644,  between  sectlODS  371, 
aaS;  Sllvemafl's  Penal  Code,  ed.  1888,  p.  106,  sects. 
.965-268;  Donnan*s  Penal  Oode,  ed.  1888,  p.  109. 

In  Ohio,  by  section  7088  of  the  Revised  Statutes, 
▼oL  2,  page  1782,  the  use  bv  one  over  fonrteen  of 
obscene  or  Ucentioos  language  or  words  in  the 
-presence  of  a  female  is  punishable  by  floe  or  Im- 
furlBonment  or  botb,  and  under  seotion  7091,  any 
-«iioh  person  profanely  cursing  or  swearing  by  the 
name  of  God,  Jesus  Christ,  or  the  Holy  Ghoet  Is 
'liable  upon  complaint  within  ten  days  to  a  fine. 

The  use  of  obscene  or  profane  language  in  any 
-ffnibUo  place  to  the  dlstorbaooe  or  annoyance  of 
•euiy  person  or  persons  is  a  misdemeanor  under  seo- 
-tkm  1867  of  Hill*s  Annotated  Laws  of  Oregon. 

In  Penosylvania,  any  person  willfully,  premedi- 
'^atedly,  and  despltef  uUy  blaspheming  or  speaking 
loosely  and  profanely  of  Almighty  God,  Christ 
Jesus,  the  Holy  Spirit,  or  the  Scriptures  of  Truth, 
-^n  conviction  Is  punishable  by  floe  and  imprison- 
'inent  or  either  at  the  oourt*s  discretion.  Brightly^ 
Yard.  Dig.  vol,  1,  p.  824,  •  45. 

And  section  1,  page  1171,  voL  11,  contains  the  like 
•provisions,  while  section  2  relates  to  the  punish- 
snent  of  profane  swearing  and  cursing  by  the 
siame  off  God,  Jesus  Christ,  or  the  Holy  Ghost. 

In  Rhode  Xsland,  blasphemy  is  punished  by  lm>> 
-prisonment  or  fine.    Pub.  Stat,  ft  13.  p.  686. 

And  profane  swearing  and  cursing  is  punished 
byline.    Id.  1 14. 

Under  section  2291  of  the  Tennessee  Code,  ed.  1884, 
profane  swearing  in  the  hearing  of  a  Justice  of  the 
peace,  or  the  conviction  of  such  offense  before  a 
Justioe,  is  punishable  by  fine  for  every  oath  or 


And  by  apction  2292.  profanity  in  a  public  officer 
Is  also  punishable  by  fine. 

And  under  section  2298,  profanity  in  the  presence 
«f  any  court  of  record  is  also  punishable  by  fine 
«nd  Imprisonment  at  the  discretion  of  the  court. 

Section  4263.  Bev.  Laws  of  Vermont,  ed.  of  1880, 
page  811,  provides  that  a  person  publicly  denying 
the  being  and  existence  of  God,  or  of  the  Supreme 
Being,  or  oontumeliously  reproaching  His  provl- 
•4eooe  and  government,  shall  be  punished  by  line. 

And  by  section  4254  a  person  of  years  of  di8or»> 
•tlon  who  profanely  curses  or  swears  is  liable  to  a 
-fine  if  prosecuted  within  twenty  days. 

And  under  section  40i6  a  person  defaming  a  oonrt 
of  Justice  or  the  sentence  thereof,  or  the  magls- 
•traces.  Judges  or  Justices  of  such  court,  as  to  an 
act  or  sentence  therein  passed,  Is  punishable  by 
line.  ' 

Under  seotion  8798  of  the  Tlrginla  Code,  ed.  1887, 
page  908.  any  person  of  years  of  discretion  pro- 
-faxiely  cursing  or  swearing  Is  punishable  by  fine. 

In  West  Virginia  any  person  of  years  of  dlsore- 
tkm  who  profanely  curses  or  swears  is  liable  to  a 
•floe.    Code,  chap.  148,  §  16,  ed.  of  1891,  page  92a 

I^  section  4896  of  the  Annotated  Statutes  of 
Wisconein,  vol.  2.  ed.  of  1889,  page  2228,  any  person 
-who  uses  in  reference  to  and  in  the  presence  of 
«Dotlier,  or  In  reference  to  and  in  the  presence  of 


any  member  of  his  family,  abusive  or  obscene  lan- 
guage, intended  or  naturally  tending  to  provoke 
an  assault  or  breach  of  the  peace  Is  pimishable  by 
fine  or  Imprisonment. 

VL  ConstltvUonailUv  of  etatutee. 

Any  offense  which  oatrages  the  feelings  of  the 
community,  as  endangering  the  peace  of  the  pub- 
lic, may  be  passed  upon  by  the  legislature  and  pro- 
hibited.   State  V.  Chandler,  2  Harr.  (Del.)  663. 

The  Delaware  Act  of  February  8. 1828,  relating  to 
blasphemy  and  its  punishment,  has  been  held  not 
to  be  contrary  to  the  provisions  of  the  constitution 
of  that  state  or  to  that  of  the  United  States,  relat- 
log  to  freedom  of  worship.   JMd. 

It  has  been  held  that  the  Massaohnsetts statute  in 
not  repugnant  to  the  second  article  of  the  Decla- 
ration of  Rights  in  the  constitution  of  that  state 
which  protects  every  one  in  the  free  use  of  hia 
right  and  duty  to  worship  God  in  any  form  he 
pleases  so  long  as  he  does  not  disturb  the  peace  or 
obstruct  others,  as  the  only  intention  of  such  stat- 
ute is  to  punish  a  denial  of  Gkxl,  made  with  a  bad 
Intent  and  in  a  manner  calculated  to  give  Just  of- 
fense.   Com.  V.  Kneeland,  20  Pick.  206. 

Neither  is  it  in  conflict  with  article  16  of  the  same 
relating  to  the  liberty  of  the  press,  when  applied 
to  printed  blasphemy.    iZ^ld. 

The  object  of  the  88th  article  of  the  Constltotion 
[art.  1, 1  81  was  not  to  xrithdraw  relisrion  in  gen- 
eral, and  with  it  the  best  sanction  of  moral  and 
social  obligations  from  all  consideration  and  no- 
tlce  of  the  law.  Bell's  Case,  6  City  Hall  Kec.  88; 
People  V.  Buggies,  8  Johns.  290,  6  Am.  Dec  836,  et 
wpra. 

Though  the  constitution  has  discarded  religious 
establishments,  It  does  not  forbid  cognizance  of 
those  offenses  against  religion  and  morality  which 
have  no  reference  to  such  establishments,  or  to 
any  particular  form  of  government,  but  are  pun- 
ishable because  they  strike  at  the  root  of  moral 
obligation,  and  weaken  the  security  of  the  social 
ties.    BeO^s  Case,  aupra. 

Such  article  never  was  meant  to  break  down  the 
common-law  barrier  against  licentious,  wanton, 
and  impious  attacks  upon  Christianity  Itself.  Urtd.; 
People  V.  Ruggles,  supra. 

VIL  English  decigione. 

An  blasphemies  against  God,  as  denying  His  be- 
ing or  providence:  and  all  contumelious  reproaches 
of  Jesus  CAirist:  all  profane  scoffing  at  the  Holy 
Scriptures,  or  exposing  any  part  thereof  to  ridi- 
cule; all  impostors  in  religion  as  falsely  pretending 
to  extraordinary  commissions  from  God,  and  ter- 
rifying or  abusing  with  false  denunciations  of 
Judgments;  and  all  open  lewdness  grossly  scandal- 
ous.—inasmuch  as  they  tend  to  subvert  all  religion 
or  morality  which  are  the  foundations  of  govern- 
ment, are  punishable  by  the  temporal  Judgen  with 
fine  and  imprisonment,  and  also  such  corporal  in 
famous  punishment  as  to  the  court  in  its  discretion 
shall  seem  meet,  according  to  the  beinousness  of 
the  crime.   8  Bums,  Bocl.  Law,  216;  1  Hawk.  P.  C.  7. 

The  eternal  principles  of  natural  religion  are 
part  of  the  common  law;  the  essential  principlsa 
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CJom.  y.  Oaks,  118  Mass.  9;  Com.  v.  Sweeney, 
181  Mass.  679. 

8.  Because  said  count  is  too  vague,  uncer- 
tain, and  indefinite. 

BiirkeT  v.  Com,  19  Pa.  412;  Com.  ▼.  Molin^  62 
Pa.  248,  91  Am.  Dec.  158. 

All  that  is  charged  in  tbis  count  may  be 
true,  and  the  defeodants  may  still  be  innocent. 

Com,  V.  Slack,  19  Pick.  804;  Mocre  v.  Com, 
6  Met.  243,  89  Am.  Dec.  ,724;  Barh^r  v.  Com. 
eupra. 

Green*  J,^  delivered  tbe  opinion  of  the 
court : 

With  an  earnest  desire  to  sustain  this  in- 
dictment, if  possible,  we  find  ourselves  un- 
able to  do  so.  It  cannot  be  sustained  under 
the  Crimes  Act  of  18(50,  §  80,  prohibiting 
blasphemy,  because  it  does  not  charge  that 
offense,  nor  under  the  Act  of  1794,  because 
it  is  not  framed  upon  that  act,  nor  is  any  at- 
tempt made  to  bring  it  within  the  special 
firoceodiiigs  under  which  the  act  is  executed, 
t  only  remains  to  be  considered  whether  it 
can  be  sustained  as  charging  a  common-law 
offense.  It  oinnot  be  doubted  that  profane 
swearing  and  cursing,  in  a  loud  and  bois- 
terous tone  of  voice,  and  in  the  presence  and 
hearing  of  citizens  of  the  commonwealth 
passing  and  repassing  on  the  public  streets 
and  highways  of  the  commonwealth,  to  such 
an  extent  as  to  be  a  common  nuisance  to  all 
citizens  being  present,  and  hearing  the  same, 
is  an  indictable  offense  at  common  law.  But 
this  indictment  omits  to  charge  all  or  any  of 


these  facta  and' circumstances  which  are 
sential  to  constitute  the  offense  as  a  common 
nuisance.  It  is  true  the  indictment  charges- 
that  the  profane  swefllring  and  cursing,  and 
taking  the  name  of  God  in  vain,  alleged 
against  the  defendants,  was  "to  the  evil  ex- 
ample and  to  the  common  nuisance  of  th» 
good  citizens  of  the  state  of  Pennsvlvania,** 
but  it  does  not  aver  the  facts  ana  circumr 
stances  which  .are  necessary  to  make  it  a 
common  nuisance.  Profane  swearing  on  the 
streets,  not  heard  by  anybody,  of  course, 
could  not  be  a  common  nuisance;  and,  in 
fact,  it  should  not  only  be  heard  by  citizens, 
but  the  manner  and  occasion  of  the  utterance 
should  be  of  the  offensive  and  annoying' 
character  which  is  necessary  to  make  it  % 
public  and  common  nuisance,  as  distin- 
guished from  a  mere  private  nuisance.  Th& 
indictment,  therefore,  must  contain  an  aver- 
ment of  facts  sufficient,  on  its  face,  to  mak» 
out  the  offense  charged,  within  the  legal 
meaning  of  the  offense.  In  Wharton *8  Amer- 
ican Criminal  Law  (4th  ed.  §  2362),  it  i» 
said:  ^But  an  allegation  in  an  indictment, 
that  certain  facts  charged  were  *to  the  com- 
mon nuisance  of  all  the  good  citizens  of  the 
state'  will  not  make  it  a  good  indictment  for 
a  common  nuisance,  unless  these  facts  be  of 
such  a  nature  as  mav  justify  that  conclusion 
as  one  of  law  as  well  as  of  tact.**  In  Barker 
T.  Com.,  19  Pa.  412,  Lewis,  J.,  said:  "If 
the  language  be  addressed  to  the  public,  in 
a  public  place,  and  the  intent  and  manifest 
tendency  of  it  be  to  debauch  and  corrupt  the 


of  revealed  religion  are  part  of  the  common  law: 
so  that  any  person  reviUoff,  Bubverifog-,  or  ridicul- 
ing them  may  be  prosecuted  at  common  law. 
Chamberlain  v.  Evans,  2  Bums,  Eccl.  Law,  2XfI\ 
olted  In  Updegraph  v.  Com.  11  Berff.  &  R.  401;  Fur- 
neauz^s  Letters  to  I  Sir  Wm.  Blaokstone,  Appx.  to 
BLCom. 

Christianity  is  part  of  the  common  law.  Rex  v. 
Woolston,  2  Strangre.  820,  where  defendant  was  in- 
dicted for  hit  blasphemous  disoourses  on  the 
miracles  of  our  Saviour.  Rex  v.  Hall«  1  Strange, 
416;  Annettes  Case,  1  W.  Bl.  895. 

The  common-law  being  founded  on  religion. 
Smith  V.  Sparrow,  i  Bing.  84.  88. 

A  general  attack  upon  Christianity  is  unlawful 
because  Christianity  is  the  established  religion  of 
the  country.    Gathercoles*  Case,  8  Lew.  C  C.  287. 

In  Gathercole^s  Case,  tupra^  it  was  held  that  a 
man  might  attack  Judaism,  or  any  sect  of  the 
Christian  religion  except  the  form  established  by 
law. 

It  is  an  indictable  ofTense  at  common  law  to  pub' 
lish  a  blasphemous  libel  of  and  concerning  the  Old 
Testament.    Beg.  v.  Hetherington,  5  Jur.  629. 

Swearing  was  punishable  by  the  spiritual  court, 
before  the  acts  which  made  them  temporal  of- 
fenses, and  in  which  the  jurisdiction  of  the  spirit- 
ual court  is  saved.    Rex  v.  Curl,  2  Strange,  780. 

In  Atwood*6  Case,  Cro.  Jaa  421,  the  court  held 
that  Justices  of  tbe  peace  had  no  jurisdiction  over 
scandalous  words  defamatory  of  religion. 

Blasphemous  words  are  not  only  an  offense  to 
€k>d  and  religion,  but  a  crime  against  the  laws, 
state,  and  government,  and  therefore  punishable; 
to  say  that  religion  is  a  cheat  is  to  dissolve  all  those 
obligations  whereby  civil  societies  are  preserved* 
and  that  Christianity  is  parcel  of  the  laws  of  Eng- 
land, and  therefore  to  reproach  the  Christian  re- 
ligion is  to  speak  in  subversion  of  the  law.  Tay- 
lor^s  Case,  1  Vent.  283,  8  Keb.  097, 62L 

li.    R.    Aa 


Where  rooms  had  been  rented  for  the  purpose  or 
*^by  teaching  or  advised  speaking)**  denying  th» 
Christian  religion  to  be  true,  or  tbe  Holy  8criptun?» 
of  the  Old  and  New  Testament  to  be  divine  author- 
ity, the  court  held  the  purposes  illegal  as  being 
blasphemous,  showing  the  chamcterof  Christ  to  b» 
defective,  his  teaching  misleading,  and  the  Bible- 
no  more  inspired  than  any  other  book.  Cowan  v. 
Milboum,  L.  R.  2  Exch.  280. 

In  Rex  V.  Waddlngton,  1  Bam.  &  C.  26,  ft  wa» 
held  that  a  work  containing  statements  that  Jesus 
Christ  was  an  impostor  and  a  murderer  in  principle 
was  a  libel  at  common  law  which  had  never  been 
affected  by  statute  neither  could  it  be  while  th» 
Christian  religion  was  the  basis  of  the  law. 

Any  publications  which  assail  and  asperse  th» 
tinith  of  Christianity  in  an  indecent  and  malicious 
spirit,  In  language  calculated  and  intended  to 
shock  the  feelings  and  outrage  the  belief  of  man- 
kind, are  blasphemous  libels.  Reg.  v.  Bradlaugh,  1& 
Cox,  C.  C.  217. 

Indecent  and  offensive  attacks  on  Christianity  or 
the  Scriptures  or  sacred  persons  or  objects,  calcu- 
lated to  outrage  the  feelings  of  the  community  aa 
a  general  body,  amount  to  blasphemy  and  are  in- 
dictable at  common  law.  Reg.  v.  Ramsay,  15  Cox» 
C.  C.  281. 

In  Reg.  V.  Bradlaugh,  mpra^  it  was  held  that 
publications  which  discuss  with  gravity  and  de- 
cenc^pt  in  an  argumentative  way,  questions  as  to 
Christian  doctrine  or  statements  in  the  Hebrew 
Scriptures,  and  even  questioning  their  truth,  ar» 
not  blasphemous  so  as  to  be  the  subject  of  criminal 
action. 

So  the  mere  denial  of  the  truth  of  the  ChristiaA 
religion,  or  of  the  Scriptures,  will  not  per  se  constU 
tute  blasphemy  so  as  to  reuder  the  defendant  In* 
dlotable.   Reg.  v.  Ramsay,  supra.  B.  W, 
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public  morals,  the  offense  is  complete.*  In 
Com.  y.  Mohn^  52  Pa.  248,  91  Am.  Dec.  158, 
ive  sustained  an  indictment  charging  that  the 
defendant,  ''intending  the  morals  .  .  . 
of  citizens  of  this  commonwealth  to  debauch 
and  corrupt,  openly  and  publicly,  .  .  . 
in  the  public  highways,  wicked,  scandalous, 
and  infamous  words  did  utter  in  the  hearing 
of  the  citizens  of  this  commonwealth,  and  to 
their  manifest  corruption  and  subversion,  and 
to  the  common  nuisance,"  etc.  In  2  Am.  & 
Eng.  Encydop.  Law,  p.  424,  note  B,  it  is 
said :  **  Public  swearing  is  a  oul? ince  at 
common  law,  but,  to  be  indictable,  it  must 
be  in  a  public  place,  and  an  annoyance  to 


the  public;"  citing  many  cases.  It  is  the 
publicity  of  the  offense,  and  the  place  in 
which  it  is  committed,  that  make  it  punish- 
able as  a  common  nuisance.  Of  course,  there 
can  be  no  publicity  unless  the  profane  lan- 
guage is  uttered  in  the  presence  and  within 
the  hearing  of  the  citizens  ore^ent,  and  this 
is  an  essential  and  an  indispensable  fact, 
which  must  necessarily  be  charged  in  the  in- 
dictment in  order  to  make  out  a  successful 
allegation  of  any  offense.  There  is  no  such 
language  in  the  third  count  of  this  indict- 
ment, and  we  must  therefore  pronounce  it  in- 
sufficient as  a  pleading. 
Judffment  affirmed. 
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1.  An  employe  enm^d  in  repatiiiis^ 
an  eii£^e  Mlong^n^  to  hie  emiilojrer, 
and  the  engineer  whose  duty  it  to  to  prevent 
tlie  startiDfT  of  the  engine  while  the  repairer  to  at 
work,  are  fellow  servanta. 

£•  NegflifT^nce  in  the  ezerdee  of  sopei^ 
intendence  intmeted  to  an  employe 

within  the  meaning  of  Code,  §  2500,  subseo.  2,  does 
not  eztot  in  the  case  of  an  engineer  whose  duty 
it  to  personally  to  operate  the  engrlne,  although 
he  usually  has  a  helper,  where,  in  the  absence  of 
the  helper,  by  the  negligence  of  the  engineer  in 
starting  the  engine,  or  in  failing  to  prevent  a 
third  person  from  starting  it,  a  penon  engaged  in 
repairing  the  engrlne  to  killed,  since  the  primary 
duty  of  the  engineer  to  not  that  of  superintend- 
ence, but  that  of  a  laborer. 

(Korember  U,  1808L)  ^f 

A  PPE  AL  by  p1a1nt{£F  from  a  judgment  of  the 
li  City  Court  of  Birmingham  in  favor  of  de- 
fendant in  an  action  brought  under  Code  1886, 
§  2589,  for  dama/?e8  for  negligently  causing 
the  death  of  defendant's  employ6.      Affirmed, 

The  facts  are  stated  in  the  opioioD. 

MeMre.  Bowman  &  Harsh  and  Briek- 
ell*  Semple  A  Gnnter  for  appellant. 

Mr.  Walker  Percy  for  appellee. 

HeClellan*  J.,  delivered  the  opinion  of 
the  court : 

This  action  is  prosecuted  by  the  personal 
representative  of  W.  A.  McKay,  deceased, 
and  sounds  in  damasres  for  the  death  of  plain- 
tiff's intestate,  which,  it  is  insisted,  resulted 
from  the  negligence  of  the  De  Bardeleben 
Coal  &  Iron  Company.  The  first  count  of 
the  complaint  avers  wrong  and  negligence  on 
the  part  of  the  company  itself,  under  section 
8589  of  the  Code.    The  other  counts  are  drawn 

NoTB.— The  above  case  while  decided  with  refer- 
eDoe  to  an  Bmployer^s  Liability  Statute  to  of  much 
wider  application  as  deflnlner  the  relation  of  super- 
lotendenoo  or  yioe-prinolpatohip  between  em- 
ployes. 
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under  section  2590  of  the  Code,  and  severally 
present  causes  of  action  under  subsections 
l'-4,  of  that  section. 

The  theonr  of  plaintiff  under  the  first  count 
is  that  the  defendant  company  was  negligent 
in  not  providing  and  maintaining  a  safe 
place  for  McKay,  one  of  its  employ§8,  and 
engaged  in  the  discharge  of  his  duties  as 
such  when  he  was  killed,  to  work  in.  The 
evidence  is  without  conflict  to  the  effect  that 
McKay  was  killed  by  the  movement  of  the 
piston  of  a  blowing  engine.  This  engine 
was  one  of  five  located  in  the  same  room,  and 
all  in  charge  of  an  engineer  named  Gould. 
It  became  necessary  to  repair  this  engine, 
and  to  that  end  it  was  stopped.  It  is  also 
shown  that  when  such  eogine  needed  repairs, 
it  was  Gould's  duty  to  effectually  disconnect 
it  from  the  steam  supply,  and  then  turn  it 
over  to  the  repairer,  alter  which,  and  while 
the  repairs  were  in  progress,  the  engineer's 
further  duty  was  to  keep  watch  upon  it,  and 
prevent  any  interference  with  it  by  third 
parties,  but  beyond  this  he  had  no  further 
concern  with  it  until  the  repairs  were  com- 
pleted, and  the  engine  turned  over  to  him  by 
the  repairers.  Wlien  the  engine  had  been 
stopped,  disconnected  from  the  steam  supply, 
and  turned  over  to  the  repairers,  it  was  their 
duty  to  further  secure  its  inaction  either  by 
inserting  timbers  in  the  spokes  of  the  fly 
wheel,  which  would,  to  the  extent  of  the 
strength  of  the  timbers,  prevent  its  revolu- 
tion, and  consequently  all  movement  of  the 
engine,  or,  by  propping  the  piston  rod  with 
a  heavy  timber,  which  would  prevent  its 
descending  (its  movement  is  vertical),  and, 
of  consequence,  all  movement  of  the  machine. 
These  methods  are  about  equally  efficacious, 
and  are  each  intended  to  guard  against  any , 
accident  by  which  a  connection  might  be  re- 
established between  the  boiler  and  the  steam 
cylinder.  In  this  instance  the  evidence  is 
without  conflict  that  Gould  did  all  that  was 
required  of  him  in  disconnecting  the  engine 
from  the  boiler,  and  that  McKay,  before  at- 
tempting the  repairs  he  was  to  make,  propped 
the  piston  rod  in  the  manner  indicated. 
Notwithstanding  all  this,  however,  motion 
was  in  some  way  imparted  to  the  engine,  the 
piston  rod  descended,  crushing  the  beam  of 
wood  intended  to  support  it,  and  crushed  and 
killed  McKay,  who  was  inside  of  the  air  cjl- 
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Inder,  or  blowing  tub  abore  the  steam  cyl- 
inder, by  drawing  after  it  the  iron  head  of 
the  rod  which  fills  the  cylinder  or  tub.  Con- 
fessedly this  movement  could  have  been  im- 
parted to  the  engine  in  only  one  way ;  that 
is,  by  reconnecting  the  engine  with  the  boil- 
ers, and  tuminfl^  on  the  steam.  This  was 
done,  the  inferences  are,  either  by  the  en- 
gineer, or  through  the  interference  of  some 
third  person.  But  for  this  being  done,  Mc- 
Kay's place  of  work  was  a  perfectly  safe  one, 
ana  had  been  made  so  by  the  performance 
by  Oould  and  McKay  on  their  respective  parts 
•of  the  duties  which  their  employment  im- 
posed apon  them.  The  company,  in  other 
-words,  had  required  these  employes  to  pro- 
ride  a  safe  place  for  one  of  them  to  work. 
They  had  complied  with  the  requirement, 
4tnd  the  place  of  safety  had  been  provided. 
-Certainly,  to  this  point,  no  corporate  negli- 
gence appears.  That  the  company  had  dis- 
•charged  its  full  duty  in  this  regard  is  dem- 
onstrated by  the  result  reached  in  the  actual 
•existence  of  the  conditions  it  was  under  an 
•obligation  to  create.  It  was  under  a  further 
•duty  to  maintain  the  safety  of  the  place  while 
the  work  was  being  done.  It,  however,  was 
tiot  required  to  insure  absolute  safety.  Its 
-whole  measure  of  duty  was  to  use  all  reason- 
able means  to  that  end  which  a  careful  and 
prudent  man  would  resort  to  under  like  cir* 
oumstances.  It  was  not  to  be  expected  Uiat 
the  corporation,  even  were  it  capable  of  di- 
rect action,  would  be  present  in  person,  so 
to  speak,  for  the  purpose  of  looking  to  the 
maintenance  of  the  safe  conditions  it  had 
provided.  All  that  was  incumbent  upon  it 
-was  to  have  a  proper  agent  or  servant  present 
for  this  purpose.  It  could  do  no  more  than 
this,  and  this  it  did  in  the  person  of  Gould, 
who  was  charged  with  the  duty  of  seeing 
that  the  safe  conditions  in  respect  of  the  en- 
gine be  not  interfered  with  by  third  persons. 
-Gould  being  a  competent  person  for  this  serv- 
ice, the  company's  full  au^  was  performed 
in  having  him  there  to  perform  it ;  and  any 
temission  of  performance  on  his  part  was  the 
negligence,  not  of  the  employer,  but  of  a  fel- 
low servant  of  McKay,  for  which  the  defend- 
ant is  not  responsible  at  common  law  in  con- 
nection with  section  2589  of  the  Code,  and 
not  liable  at  all,  unless,  under  other  counts 
of  the  complaint,  the  evidence  brings  the 
case  within  section  2590  of  the  Code, — the 
£mployer*s  Liability  Act.  The  trial  court 
^id  not  err,  therefore,  in  ffiving  the  affirma- 
tive charge  for  the  defenaant,  so  far  as  the 
first  count  of  the  complaint  is  concerned. 
It  remains  to  be  considered  whether  the 
-case  is  brought  by  the  evidence  within,  or 
rather  whether  there  is  any  evidence  tending 
to  make  a  case  under,  section  2590  of  the 
Code.  It  is  manifest  that  plaintiff's  intestate 
^id  not  come  to  his  death  as  a  proximate  re- 
sult of  having  gone  into  and  being  in  the 
blowing  cylinder  or  tub.  His  position,  but 
for  supervening  negligence  or  unaccountable 
accident,  was  a  safe  one ;  and  hence  there  is 
no  merit  in  the  contention  that  he  suffered 
•death  in  consequence  of  going  or  beine  there 
by  the  direction  of  Boyd,  to  whose  orders  he 
was  bound  to  conform,  under  subsection  4  of 
tlie  Statute ;  and,  moreover,  had  such  con- 
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formanoe  to  Boyd's  orders  borne  the  relation 
of  proximate  cause  to  tlie  casualty,  there  ia 
no  evidence  whatever  thai  Boyd  was  negli- 
gent in  giving  the  order.  These  considera- 
tions show  also  the  grounds  of  our  conclusion 
that  the  case  is  not  brought  under  subsection 
4  of  the  Act ;  and  it  is  not  insisted  that  the 
injury  resulted  proximately  from  any  defect 
in  the  ways,  works,  machinery,  or  plant  of 
the  defendant,  within  the  intent  and  mean- 
ing of  subsection  1.  The  chief  contention 
of  appellant  is  that  the  evidence  tended  to 
prove  a  case  under  subsection  2  of  section 
2590  of  the  Code,  and  that,  therefore,  the 
court  erred  in  charging  affirmative!}'  for  the 
defendant ;  and  our  further  discussion  of  the 
case  will  be  confined  to  the  inquiry  whether 
there  is  any  evidence  going  to  show  that  Mc- 
Kay's death  was  caused  by  reason  of  the  neg- 
ligence of  any  person  in  the  service  or  em- 
ployment of  the  roaster  or  employer,  who 
had  any  superintendence  intrusted  to  him, 
while  in  the  exercise  of  such  superintendence. 
It  is  conceded  in  the  outset,  for  the  argu- 
ment, that  the  evidence  did  tend  to  show 
that  Gould,  the  engineer,  was  negligent,  ei- 
ther in  himself  setting  the  engine  in  motion, 
or  in  failing  to  prevent  some  third  person 
setting  the  engine  in  motion.  There  can  be 
no  doubt  that  Gould  and  McKay  were  fellow 
servants  of  the  defendant,  or  that  the  oommon 
master  was  not  liable  to  the  one  for  injuries 
resulting  from  the  negligence  of  the  other, 
unless  that  other  was  negligent  while  in  the 
exercise  of  superintendence  intrusted  to  him 
by  the  employer.  Was  any  superintendenoa 
intrusted  to  nim?  We  are  aware  that  the 
eiehth  section  of  the  English  Employer's  Lia- 
bility Act,  which  contains  a  definition  of  the 
phrase,  ''person  who  has  superintendence  in- 
trusted to  him,"  is  not  embodied  in  our  stat- 
j  ute,  which  is  taken  from,  or  in  most  resnects 
modeled  after,  the  English  statute;  and  we 
need  not  take  issue  with  counsel  that  this  is 
a  pregnant  omission,  implying  an  intent  on 
the  part  of  the  legislature  to  make  the  com- 
mon master  liable  whenever  the  injury  com- 
plained of  by  one  servant  is  caused  by  any 
person  in  the  service  who  has  any  superin- 
tendence intrusted  to  him,  whether  superin- 
tendence be  his  sole  or  principal  duty  or  not, 
and  whether  or  not  he  is  ordinarily  engaged 
in  manual  labor,  provided  only  that  the  dam- 
nifying negligence  occurs  while  such  person 
is  in  the  exercise  of  whatever  superintendence 
is  in  fact  intrusted  to  him.  Tet  neither  the 
Incorporation  of  that  part  of  section  8  to 
which  we  have  referred  into  the  English  stat- 
ute nor  its  omission  from  our  own,  neither 
its  import  in  the  one  nor  the  implication  in- 
volved in  its  omission  from  the  other,  did 
or  can  exert  any  influence  npon  the  meaning 
of  the  word  ** superintendence."  That  word 
has  the  same  significance  in  both  statutes  as 
had  the  definition  of  the  expression,  **  person 
who  has  superintendence  intrusted  to  him," 
never  been  incorporated  in  the  one  or  omitted 
from  the  other.  The  definition  is  not  of  the 
word  ''superintendence*'  at  all,  but  only  of 
the  amount  or  degree  of  superintendence 
which  must  be  intrusted  to  a  person  to  fill 
the  terms  of  subsection  2,  the  abstract  quality 
of  superintendence  being  the  same  whether 
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'It  is  intrasted  to  a  person  In  sufficient  degree 
to  come  within  the  statute  or  not.     So  that 
iwe  must  look  elsewhere  than  to  the  English 
statute,  or  to  tlie  fact  that  the  English  defi- 
nition of  the  phrase,  ** person  who  has,"  etc., 
has  heen  omitted  from  our  statute  for  a  defi- 
nition of  *'  superintendence. "    We  Cud  this  in 
Webster's  Dictionary:     "Superintend:    To 
have  or  exercise  the  charge  and  oversight  of ; 
to  oversee  with  the  power  of  direction;  to 
take  care  of  with  authority, — as.  an  officer 
superintends  the  building  of  a  ship  or  the 
construction  of  a  fort;    *God  exercises  a  su- 
perintending care  over  all  his  creatures. '  " 
^Superintendence:    .    .     .    The  act  of  su- 
perintending ;  care  and  oversight  for  the  pur- 
pose of   direction,    and   with  authority  to 
direct.     Synonyms:    Inspection;  oversight; 
«are;   direction;  control;   guidance."    And 
this  in  Worcester's  Dictionary:    "Superin- 
tend  (L.  superintendo;  super,  over,  and  in- 
iendo,  to  direct  one's  attention  to ;  in,  to,  to- 
wards, and  iendOy  to  stretch)  :    To  oversee ; 
to  overlook ;  to  have  the  care  and  direction 
of."    "Superintendence:    .    .    .    The  act  of 
auperintending ;  oversight ;  superior  care ;  di- 
rection;   inspection."    The  following  from 
the  Century  Dictionary :   "  Sujierintend :   To 
have  charge  and  direction  of,  as  of  a  school ;  ^ 
direct  the  course  and  oversee  the  details  of 
(some  work,  as  the  construction  of  a  build- 
ine  or  movement,  as  of  an  army)  ;  regulate 
with  authority;   manage."    And  Roberts  & 
Wallace,  in  their  work  on  Duty  and  Liabil- 
ity of  Employers,  say:    "The  word  'super- 
intendence*   seems  properly  to  implv  the 
«xercise  of  some  authority  or  control  over 
the  person  or  thing  subjected  to  oversight. 
.    .    .     Accordingly  it  may,  it  is  thought, 
f)e  safely  assumed  that  the  person  for  whose 
negligence  an  cmplover  is  liable  under  this 
subsection  (2)  must  be  one  to  whom  he  has 
delegated  some  of  that  authority  or  power  of 
control  which  he  would  otherwise  himself 
have  exercised."    Pages  300,  261.    To  leave 
out  of  view  foi  the  moment  the  fact  that 
<3k>uld,  the  engineer,  had  a  helper  or  assistant 
in  the  manipulation  of  these  engines,   we 
have  simply  the  case  of  a  man  engaged  in 
the  manual  operation  of  the  machines.    With 
his  own  hands  he  started  the  engines,  regu- 
lated their  revolutions,  and  stopped  them; 
and  all  this,  even  to  the  number  of  revolu- 
tions per  minute,  he  did  at  the  direction  and 
finder  the  control  of  persons  superior  to  him 
in  the  common  employment,    ll'xs  was  not 
the  duty  of  giving,  but  of  obeying  directions. 
He  did  not  draw  the  attention  of  others  to  a 
thing  to  be  done  by  them,  but  himself  was 
required  to  do  whatiever  was  to  be  done.    His 
-care  of  the  engines  was  not  for  the  purpose 
of  direction,  and  with  authority  to  direct, 
hut  was  a  care  to  be  effectuated  by  his  own 
hands.    He   was  not  to  guide  and  control 
others  in  their  operation  of  the  engines,  but 
to  control  and  regulate  the  engines  by  the 
laying  on  of  his  own  hands.     He  was  not  to 
-direct  the  course  and  oversee  the  details  of 
the  operation  of  the  machines,  but  the  course 
was  marked  out  by  superior  authority,  and 
the  details  were  executed  by  his  personal 
physical  exertion.     He  had  none  of  that  au- 
thority or  power  of  control  which  the  em- 


plojer  would  otherwise  himself  have  ex 
ercised,  but  all  authority  in  the  premises 
properly  belonging  to  the  master  was  exer- 
cis^  upon  him  in  directing  his  services  as 
a  manual  laborer.  To  say  that  a  man  over- 
sees, overlooks,  directs,  guides,  controls,  in- 
spects, has  a  care  of,  superintends  an  act 
which  he  himself  wholly  performs,  is  a 
contortion  of  lancruage  not  to  be  tolerated. 
These  terms,  indeed,  are  always  resorted  to, 
to  indicate  that  the  thing  done  was  not  man- 
uallv  done  by  the  person  spoken  of,  but  at 
his  bidding.  Each  of  these  synonyms,  and 
the  word  "superintendence"  itself,  must  be 
taken  in  this  ordinary  and  usual  significance 
here.  "Superintendence,"  in  the  statute, 
whatever  else  it  may  mean,  has  no  applica- 
tion at  all  to  a  person  whose  -sole  duty  is  to 
be  performed  by  personal  acts  of  nuinual  la- 
bor, or  any  direct  bringing  to  bear  of  the 
physical  energies  to  the  end  in  view.  It  has 
been  said,  and  is  doubtless  true  in  a  sense, 
that  the  superintendence  contemplated  by 
the  statute  "^may  be  either  over  men  or  ma- 
chinery, plant,"  etc.,  but,  whether  over  the 
one  or  the  other,  it  must  still  be  superintend- 
ence, power  of  direction,  superior  care,  and 
coDtroI,  with  authority,  as  distinguished 
from  direct  personal  manipulation.  And 
while  there  may  possibly  be  superintendence 
of  >.he  operation  of  a  machine  or  a  number  of 
machines  by  one  person  without  intermediate 
human  agency,  such  a  case  is  most  difficult 
of  conception.  We  are  inclined  to  belieye 
that  its  possibility  even  does  not  exist,  and 
to  think  that  what  is  really  intended  by  the 
declaration  that  there  may  be  superintendenoe 
of  machinery  4s  that  where  one  has  authority 
to  have  machinery  operated,  to  direct  its  op- 
eration, to  overlook  it,  etc.,  and  the  means 
at  hand  in  others  to  carry  out  his  directions, 
he  is  superintendent  both  of  the  machine  to 
be  operated  and  of  the  men  who  are  to  ma- 
nipulate it  as  he  directs.  This  state  of  facts 
was  brought  forward  in  the  argument  upon 
which  the  declaration  referred  to  was  based 
(Roberts  &  W.  Liability  of  Employers,  p. 
262),  and  we  know  of  no  case  to  the  contrary. 
The  case  of  Kansas  City,  M,  <fe  B,  R.  Co.  v. 
BurUm  (Ala.)  12  So.  Rep.  88,  virtually 
adopts  this  view,  and  the  case  of  Annist^n 
Pipe  Works  v.  Dickey,  98  Ala.  418,  is  in  no 
sense  opposed  to  it,  since  this  question  was 
not  deciaed,  or  at  all  discussed,  in  that  case ; 
but,  to  the  contrary,  the  existence  of  super- 
intendency  in  Calahan,  who  really  only  had 
manual  charge  of  a  machine,  was  only  as- 
sumed for  the  purpose  of  placing  the  defense 
on  the  ground  of  contributory  negligence, 
of  which  there  was  no  serious  doubt  on  the 
evidence.  Whether,  however,  there  may  pos 
sibly  be  a  case  of  superintendency  purely  of 
machinery  or  not,  it  is  most  clear  to  us  that 
Qould*s  position  involved  no  such  case,  dis- 
sociated from  consideration  of  the  fact  that 
he  had  a  helper,  whose  duties  are  shown  in 
the  evidence.  Whether  he  had  any  superin- 
tendence intrusted  to  him,  in  view  of  this 
consideration,  is  a  question  not  necessary  to 
be  decided  in  this  case.  If  any  such  super- 
intendency existed  in  that  connection  it  was 
not  a  general  superintendency  over  the  helper 
and  we  machines,  not  a  general  power  ot 
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havini?  the  machines  operated  as  he  directed 
by  the  hand  of  the  helper,  hut  only  a  special 
superintendence  to  direct  the  helper  to  assist 
him,  Gould,  in  the  manual  labor  of  operating 
them.  It  being  his  duty  to  personally  per- 
form— not  merely  direct — this  labor,  and  his 
right  onl^  to  have  the  other  man  help  him  to 
perform  it,  his  relation  to  the  machinery  be- 
ing primarily  that  of  a  laborer,  it  cannot  be 
said  that  he  was  in  the  exercise  of  an^  super- 
intendence while  he  was  dischargin/^  this 
primal  duty  of  a  manual  laborer.  His  su- 
perintendence, if  any  he  had,  extended  only 
to  his  actual  direction  of  the  helper,  and 
ceased  whenever  he  did  any  act  in  person 
and  in  the  line  of  his  duty  as  the  engineer 
in  charge  of  these  machines ;  the  case  in  this 
respect  being  radically  different  from  those 
of  Osborne  v.  Jackson,  L.  R.  11  Q.  B.  Div. 
619,  and  Kansas  City,  M,  &  B,  R  Co.  v. 
Burton  (Ala.)  12  So.  Rep.  88,  94, in  which 
the  sole  duty  of  the  negligent  person  was 
that  of  superintendence,  and  he  voluntarily 
co-operated  in  manual  labor.  The  idea  that 
it  was  not  the  legislative  purpose  to  make 
the  employer  liable  for  the  negligence  of 
persons  in  charge  of  machinery,  plant,  and 
the  like  for  the  purpose  of  operating  the 
same,  unless  the  machinery  is  on  or  connected 
with  railroads,  is  strengthened  by  a  reference 
to  subsection  5  of  the  Act,  which  allows  a  re- 
covery when  the  injury  is  caused  by  the  neg- 
ligence of  any  person,  etc.,  who  has  charge 
or  control  of  any  signal  points,'  locomotive 
engine,  switch,  car,  or  tram  upon  a  railway, 
or  of  any  part  of  the  track  of  a  railway,    if 


the  contention  of  counsel  be  sonnd  that  there 
may  be  superintendence  of  machinery,  plant, 
etc.,  purely,  there  was  no  necessity  for  the 
enactment  of  this  clause,  since  the  matters 
provided  for  in  it  are  embraced  in  clause  2. 
The  legislature  supposed  they  were  not,  and 
therefore  enacted  subsection  5. 

The  evidence  in  this  case  is  without  con- 
flict to  the  effect  that  when  the  engine  moved 
or  was  set  in  motion  Gould's  helper  was  not 
even  on  the  premises,  and  that  if  the  engine 
was  started  by  Gk>uld,  it  was  the  direct,  neg- 
ligent act  of  a  manual  laborer,  not  in  anjr 
sense  done  in  the  exercise  of  superintendence, 
conceding  that  at  any  time  superintendence 
was  intrusted  to  him.  This  leaves  the  case 
outside  of  subsection  2  of  section  2590.  The 
death  of  McKay,  on  this  hypothesis,  was  not 
caused  by  the  negligence  of  a  person  to  whom 
superintendence  was  intrusted  "while  in  the 
exercise  of  such  superintendence."  On  the 
other  hand,  had  the  jury  concluded  that 
Gk)uld  did  not  start  the  engine,  but  that  it 
was  set  in  motion  by  some  third  person  io 
consequence  of  his  failure  to  prevent  outride 
interference,  the  result  must  have  been  the 
same.  On  this  hypothesis  Gould  was  a  mere 
watchman,  for  whose  negligence  tlie  com- 
pany was  not  responsible  to  his  fellow  serv- 
ant, McKay.  Roberts  &  W.  Liability  of 
Employers,  2G0.  In  no  possible  aspect  of  the 
evidence  was  the  plaintiff  entitled  to  recov- 
er. The  affirmative  charge  for  defendant 
was  properly  given. 

Affirmed, 
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1  •  An  edncational  corporation  eng^ag^ 
in  operating  a  public  ferry,  carryincr  pas- 
seogers  for  hire,  cannot  escape  liability  for  neg- 
li^renoe  to  the  manaffement  of  the  ferry  on  the 
ground  that  the  business  was  vUra  vires, 

2.  A  corporation  majr  be  held  to  have 
adopted  the  acts  of  its  agents  in  con- 
ducting: a  business  ultra  vires*  where  its 
manut^iiitf  officers,  knowing  the  busineas  has  been 
done  aud  that  the  income  of  the  business  has  been 
received  and  the  expenses  of  it  paid  by  the  treas- 
urer, has  adopted  the  action  of  the  treasurer  and 
elected  to  keep  the  money. 

(November  29, 1803.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Franklin  County  made 
during  ibe  trial  of  an  action  brought  to  recover 
damages  alleged  to  have  been  caused  by  de- 


fendant's negligence,  ^bich  resulted  in  the 
verdict  in  defendant's  favor.    Sustained, 

The  facts  are  stated  in  the  opinion. 

Mr.  Dana  Malone*  for  plaintiff: 

A  corporation  is  liable  eitiliter  for  all  torts 
committed  by  its  servants  or  agents  by  author- 
ity of  the  corporation  express  or  implied;  and 
it  is  liable  as  a  natural  person  for  the  acts  of 
its  agents  done  by  its  authority,  express  or  im- 
plied, though  there  be  neither  a  written  ap- 
pointment under  seal  nor  a  vote  of  the  corpo- 
ration constituting  tbe  agency  or  authorizing 
the  act 

Denver  d  B,  O.  R,  Co.  v.  Harris,  122  U.  8. 
697,  80  L.  ed.  1146;  Bulkley  v.  Derby  Fishing 
Co.  2  Conn.  252,  7  Am.  Dec.  271;  Allegheny^ 
City  V.  McClurkan,  14  Pa.  81. 

.The  ferry  was  operated  and  maintained  by 
tbe  defendant. 

Pub.  Stat.,  cbap.  65.  §  1,  requires  that  no 
person  shall  keep  a  ferry  unless  he  first  receives 
a  license  therefor  from  the  county  commission- 
ers. 

Tbe  records  of  the  county  commisRioners 
show  that  the  defendant  presented  a  petition  to 


.NOTB.— The  denial  by  the  above  decision  of  the 
defense  of  vilra  vires  to  a  corporation  in  respect  to 
business  in  which  it  has  actually  engafred  is  in 
accordance  with  the  doctrine  of  other  important 
oases  of  recent  yean  departing  from  the  stricter 
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rule  of  some  earlier  cases.    Of  the  later  class,  see 
Lelnkauf  v.  Lombard  (N.  Y.)  80  L.  R.  A.  48. 

As  to  the  estoppel  of  n  oorporatioo  to  set  np  the 
plea  of  ultra  viress  see  Miller  v.  American  Mut.  Acow 
Ins.  Go.  (Tenn.)  80  L.  B.  A.  TV,  and  woiU» 


See  also  36  L.  R.  A.  664. 
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•nid  cominlflsloiien.  If  arcb  4»  1890,  and  bay- 
log  filed  its  bonds,  with  surelies,  was  duly  li- 
<!en8ed  to  keep  said  ferry  for  one  year,  to  be 
known  as  "Moant  Hermon  Ferry." 

2.  Charles  Deane,  the  ferryman,  was  em- 
ployed to  run  the  ferry,  and  was  paid  by  the 
<kerendaDt. 

3.  The  defendant  paid  for  the  repairs  of  the 
ferrv  and  boats,  and  bought  a  new  boat  and 
pfiid  for  it  from  its  funds. 

4.  The  defendant  took  the  proceeds  of  the 
ferry,  paid  to  it  by  said  Deane,  and  other 
amounts  received  for  ferriage  by  said  Itlichols, 
their  cashier. 

5.  The  money  received  was  duly  entered  on 
tbe  books  of  the  corporation  kept  by  the  cash- 
ier, also  on  the  books  of  the  treasurer. 

6.  The  trustees  miuit  be  presumed  to  know 
that  tbe  ferry  was  being  run  by  the  defendant. 

The  power  of  the  trustees  may  be  delegated 
to  members  of  the  board. 

Green's  Brice,  Ultra  Vires,  490;  Cook,  Stock 
&  Stockholders,  (4  716;  Burlington  v.  Denm- 
son,  42  N.  J.  L.  165. 

Subsequent  rati  flea  tion  is  equivalent  to  prior 
authority  and  renders  the  principal  liable  for 
acts  of  its  agents. 

Story,  Ag.  §  239;  Clement  v.  Jones,  12  Mass. 
60;  Conrad  v.  AbboU,  132  Mass.  330;  Dsmpsey 
T.  Chambers,  18  L.  R.  A.  219,  154  Mass.  330. 

The  defendant  has  enjoyed  the  benefits  re- 
ceived from  the  running  of  the  ferry.  There 
is  DO  rule  of  law  which  permits  them  to  retain 
the  benefits  and  escape  liability. 

Oil  Creek  d;  A.  B,  R,  Co.  v.  Pennsylvania 
Transp.  Co,  83  Pa.  160;  l^arish  v.  Wheeler,  22 
N.  T.  494;  Bradley  v.  Ballard,  56  HI.  413,  8 
Am.  Rep.  656. 

A  corporation  will  be  liable  for  an  injury 
done  hj  its  servants  if  under  like  circumstances 
ao  individual  would  be  responsible. 

First  Baptist  Church  in  Sefieneetady  v.  Sche- 
nectady &  T,  B.  Co.  5  Barb.  79;  BhodesY.  Cleve- 
land, 10  Ohio,  160,  36  Am.  Dec.  82. 

The  rule  that  governs  cases  of  tort  is  that 
tbe  doctrine  of  ultra  vires  has  no  application. 
Corporations  are  liable  the  same  as  individuals. 

Central  B,  &  Bkg.  Co,  v.  Smith.  76  Ala.  672, 
62  Am.  Rep.  353;  A/erehants  Nat.  Bank  cf 
Boston  V.  State  Nat,  Bank  of  Boston,  77  U.  S. 
10  Wall.  604.  19  L.  cd.  1008;  Philadelphia,  W. 
A  B.  B,  Co,  V.  (>vigley,  62  U.  B.  21  How.  209, 
16  L.  ed.  75:  New  York  dh  N.  H,  R.  Co.  v. 
Schuyler,  84  N.  Y.  30;  First  Nat.  Rank  of  Car- 
lisle, Pa,  V.  Graham,  100  tT.  S.  699,  25  L.  ed. 
750;  Qruber  v.  Washington  &  J.  B.  Go.  92  N. 
C.  1;  Wood's  Field,  Priv.  Corp.  §  480. 

A  corporation  is  liable  for  consequences  of 
tortious  acts  done  by  its  authority,  though  not 
within  scope  of  its  powers. 

Cooley,  TorU,  2d  ed.  §  119;  Bissedv.  Mich- 
igan S.  and  N.  I.  B,  Go's,  22  N.  Y.  258;  New 
fork,  L.  E.  A  W.  B.  Co,  v.  HaHng,  47  N.  J. 
L.  137, 64  Am.  Rep.  123;  Buffett  v.  Tn^  4b  B. 
B.  Co.  40  N.  Y.  168. 

The  fact  that  acts  were  unauthorized  by  the 
charier  is  no  defense  to  a  wrongdoer. 

Hutchinson  v.  Western  A  A.  B.  Co,Q  Heisk. 
1(34;  Qreen's  Brice,  Ultra  Vires,  2d  Am.  ed. 
864;  Maund  v.  Monmouthsltire  Canal  Co.  2 
Dowl.  K.  S.  113;  MiU  y.  Hawker,  L.  R.  9  Ezch. 
809. 

The  plea  of  uUra  vires  should  not  prevail 
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when  it  would  not  advance  justice,  but  on  iitc 
contrary  would  accorapIiBh  a  legal  wrong. 

Leslie  Y.  LoriUard,  1  L  R.  A.  456,  110  N.  Y. 
619;  Leinkaufr.  Lombard,  20  L.  R.  A  48,  137 
N.  Y.  417;  Stewart  v.  Harvard  College,  12 
Allen,  58;  McDonald  ▼.  Massachusetts  Gen. 
Hospital,  120  Muss.  482, 21  Am.  Rep.  629. 

Messrs,  Conant  &  Conant,  for  defendant: 

There  are  two  modes  in  which  a  corporation 
may  expressly  contract  and  act:  first,  bv  vole 
of  Its  members;  and  second,  by  its  duly  au- 
thorized agents. 

Anirell  &  A.  Priv.  Corp.  §§  228,  27a 

Being  the  mere  creation  of  law,  a  corpora- 
tion possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it.  These 
are  such  as  are  supposed  best  calculated  to  effect 
the  object  for  which  it  was  created. 

Dartmouth  College  Trustees  v.  Woodward,  17 
U.  S.  4  Wheat.  686,  4  L.  ed.  6)9. 

This  defendant  corporation  haf>  provided  that 
its  board  of  trustees  shall  speak  and  act  for  it. 
Its  first  by-law  provides  for  a  board  of  twenty- 
five  trustees,  whose  duty  is  defined  to  be  "to 
conduct  all  the  affairs  of  the  corporation  .  .  . 
in  such  manner  as  they  shall  deem  expedient. ** 

Neither  the  records  of  the  defendant  corpora- 
tion nor  of  its  board  of  trustees,  show  any  vote 
or  action  at  any  time,  that  in  any  way  or  man- 
ner, relates  to  said  ferry  or  its  management,  or 
to  a  license  to  operate  it,  or  to  any  bond,  or  that 
the  said  trustees  or  any  one  of  them  had  tnken 
any  action  in  relation  to  said  ferry,  or  hati  anj 
knowledge  thereof,  except  as  appears  in  the 
bill  of  exceptions. 

There  does  not  appear  to  have  been  any  agent 
of  the  defendant  having  any  authority  what- 
ever in  the  matter  of  the  ferry. 

The  enumeration  of  powers  granted  implies 
the  exclusion  of  all  others. 

Thomas  v.  West  Jersey  R,  Co.  101  U.  8.  71, 
25  L.  ed.  950;  Davis  v.  Gld  Colony  R.  Co,  131 
Mass.  270,  41  Am.  Reo.  221. 

The  defendant  haa  no  power  under  its 
charter  to  engage  in  the  business  of  a  common 
carrier  of  passengers  for  hire,  either  direct  or 
implied;  such  business  was  ultra  vires  or  acts 
the  corporation  was  not  authorized  to  do  either 
by  express  or  implied. powers. 

Thomas  v.  West  Jersey  R,  Co.  supra. 

If  tbe  defendant's  board  of  trustees  had  voted 
to  buy  and  had  bought,  and  to  manage  said 
ferry,  and  had  attempted  so  to  do,  such  acts 
would  have  been  ultra  vires,  and  the  corpora- 
tion not  liable  in  this  action. 

It  is  not  liable  for  a  tort  or  negligence  unless 
such  act  is  done  in  the  course  of  the  business 
authorized  by  its  charter  and  by  an  authorized 
agent. 

Penrce  ▼.  Madison  db  2.  and  Peru  4b  1,  R. 
Cifs,  62  U.  8.  21  How,  441,  16  L.  ed.  184;  Me^ 
Gregor  v.  Deal  db  D,  R,  Co.  17  Jur.  21;  Colman 
V.  Eastern  Counties  B,  Co,  10  Beav.  1;  East 
Anglian  B.  Co.  y.  Eastern  Counties  B.  Co,l\ 
C.  JB.  803. 

Knowlton»  J,,  delivered  the  opinion  of 
the  court : 

The  defendant  is  an  educational  corpora- 
tion. The  plaintiff  seeks  to  recover  damages 
for  injuries  received  through  the  negligence 
of  a  ferryman  in  managing  a  boat  on  which 
he  was  a  passenger,  and  which,  as  he  alleges. 
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the  defendant  was  using  at  a  public  ferr^r  in 
the  business  of  carrying  passengers  for  hire. 
At  the  request  of  the  defendant,  the  presid- 
ing justice  ruled  that  there  was  no  evidence 
to  warrant  a  finding  for  the  plainti£F,  and  di- 
rected a  verdict  for  the  defendant.  The  de- 
fendant contends  that  the  ruling  should  he 
sustained  on  one  or  both  of  two  grounds :  It 
says,  in  the  first  place,  that  if  it  maintained 
the  ferry,  and  hired  and  paid  the  ferryman, 
tlie  business  was  tUtra  vires,  and  therefore  it 
is  not  liable  for  negligence  in  the  manage- 
ment of  the  boat.  Secondly,  it  contends  £at 
tiiere  was  no  evidence  to  connect  the  corpora- 
tion with  the  business  of  running  the  fenr- 
boat,  or  to  show  that  the  ferryman  was  its 
servant. 

It  is  a  general  rule  that  corporations  are 
liable  for  their  torts,  as  natural  persons  are. 
It  is  no  defense  to  an  action  for  a  tort  to  show 
that  the  corporation  is  not  authorized  by  its 
diarter  to  do  wrong.  Recovery  may  be  had 
against  corporations  for  assault  and" battery, 
for  libel,  and  for  malicious  prosecution, 
as  well  as  for  torts  resulting  from  negli- 

Sent  management  of  the  corporate  business. 
foore  V.  Htchburg  B,  Carp.  4  Gray,  466,  64 
Am  Dec.  88 ;  Fogg  v.  Boston  A  L.  B.  dorp. 
148  Mass.  518 ;  Beed  v.  Eome  Sav.  Bank,  180 
Mass.  448,  89  Am.  Hep.  468;  Philadelphia, 
W.  &  B.  B.  Co.  V.  Quigleuy  62  U.  8.  21  How. 
209,  16  L.  ed.  75 ;  Merchants  Nat.  Bank  bf 
Boston  V.  State  Nat.  Bank  of  Boston,  77  U. 
B.  10  Wall.  604,  19  L.  ed.  1008 ;  First  Nat. 
Bank  of  Carlisle,  Pa.  v.  Graham,  100  U.  S. 
699,  26  L.  cd.  750 ;  Oruber  v.  Washington  <fe 
J.  B.  Co.  92  N.  C.  1;  Eusseu  v.  Norfolk 
Southern  B.  Co.  98  N.  C.  84.  If  a  corpora- 
tion, by  its  ofiicers  or  agents,  unlawfully  in- 
jures a  person,  whether  intentionally  or  neg- 
ligently, it  would  be  most  unjust  to  allow 
it  to  escape  responsibility  on  the  ground  that 
its  act  is  ultra  vires.  The  only  plausible 
ground  on  which  the  defendant  in  the  present 
case  can  contend  that  it  should  be  exempt 
from  liability  for  the  negligence  of  its  serv- 
ant in  managing  the  ferryboat  is  that  the 
contract  to  carry  the  plaintiff  was  ultra  vires, 
and  therefore  invalid,  and  that  the  duty  for 
neglect  of  which  the  plaintiff  sues  arose  out 
of  the  contract,  and  disappears  with  it  when 
the  contract  appears  to  be  void.  The  defend- 
ant may  ar^e  that  the  plaintiff  cannot  main- 
tain an  action  for  a  breach  of  the  contract  to 
use  proper  care  to  carry  him  safely,  and  that 
he  stanas  no  better  when  he  sues  in  tort  for 
failure  to  do  the  duty  which  grew  out  of  the 
contract. 

In  BisseU  v.  Michigan  8.  and  N.  1.  B.  Co^s, 
22  N.  Y.  258,  the  plaintiff  founded  his  ac- 
tion on  the  negligence  of  the  two  defendants 
while  Jointly  running  cars  on  a  railroad  in 
a  state  to  which  the  charter  of  neither  of  them 
extended,  and  it  was  conceded  that  the  de- 
fendants were  acting  ultra  vires.  The  plain- 
tiff recovered,  Comstock,  Ch.  J.,  holding,  in 
an  elaborate  opinion,  that  the  corporations 
were  liable  imder  their  contract,  notwith- 
standing that  the  contract  was  ultra  vires, 
and  that  if  they  could  not  be  held  under  their 
contract  they  could  not  be  held  at  all,  inas- 
much as  the  only  negligence  alleged  was  a 
failure  to  use  the  care  which  the  contract 
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called  for.  Selden,  J.,  in  an  equally  full 
and  elaborate  opinion,  held  that  tlie  contract 
for  carriage  was  invalid,  and  that  there  could' 
be  no  recovery  under  it.  nor  for  negligence 
founded  upon  it,  but  it  was  his  opinion  that: 
if  the  contract  were  set  aside  the  defendant* 
owed  the  plaintiff  a  duty  founded  on  his  re- 
lation to  them  as  an  occupant,  with  their 
permission,  of  a  place  in  their  car,  and  that 
the  improper  management  of  the  car  was  a 
neglect  of  that  duty,  for  which  the  plaintiff 
could  recover.  Gierke,  J.,  agreed  with  this 
view,  and  all  but  one  of  the  other  judges 
concurred  in  a  decision  for  the  plaintiff, 
without  stating  the  CTOund  on  which  they 
thought  the  decision  Sionld  be  placed.  This 
case  was  followed  in  Bujfett  v.  Troy  db  B. 
B.  Co.,  40  N.  Y.  168,  in  which  it  was  held 
that  a  railroad  corporation  was  liable  for  neg- 
ligence  of  the  driver  of  a  stagecoach  which 
it  was  running  without  a  legal  ri^ht  to  do  a 
business  of  that  kind ;  but  the  opinion  does 
not  show  whether  the  decision  is  founded  on 
the  opinion  of  Gomstock,  Ch.  J.,  given  iift> 
the  former  case,  or  on  tJiat  of  Seiden,  «/.j 
Like  decisions  have  been  made  under  similar^ 
facts  in  Central  B.  dk  Bkg.  Go.  v.  Smith,  7^' 
Ala.  672,  52  Am.  Rep.  858 ;'  New  York,  L. 
E.  A  W.  B.  Co.  V.  Eanng,  47  N.  J.  L.  137. 
54  Am.  Rep.  128,  and  Hutchinson  ▼.  Western 
dt  A.  B.  (k>.  6  Heisk.  684. 

The  better  doctrine  seems  to  be  that  a  con- 
tract made  by  a  corporation  in  violation  of  i 
its  charter,  or  in  excess  of  the  powers  granted^ 
to  it  either  expressly  or  by  implication,  i» 
invalid,  considered  merely  as  a  contract,  and» 
so  long  as  it  is  entirely  executory,  will  not  be 
enforced.  It  is  not  only  a  violation  of  a  pri- 
vate trust,  viewed  in  reference  to  the  stock- 
holders, but  it  is  against  the  policy  of  the 
law,  which  intends  that  corporations  deriv- 
ing their  powers  solely  from  the  legislature 
shall  not  pass  beyond  the  limits  of  the  field 
of  activity  in  which  they  are  permitted  by 
their  charter  to  work.  Davis  v.  Old  CoUmy 
B.  Co.  181  Mass.  258,  41  Am.  Rep.  221; 
Monument  Nat.  Bank  ▼.  Olcbe  Works^  101 
Mass.  57,  8  Am.  Rep.  822;  AttyGen.  ▼. 
Tudor  les  Co.  104  Mass.  289.  6  Am.  Rep.  227  ; 
Thomas  v.  West  Jersey  B.  Co.  101  U.  8.  71» 
25  L.  ed.  950 ;  Leslie  v.  LoriUard,  110  N.  Y. 
519,  1  L.  R.  A.  456 :  lAnkauf  v.  Lombard, 
187  N.  Y.  417,  20  L.  R.  A.  48;  East  Anglian 
B.  Co.  ▼.  Eastern  Counties  B.  Co.  11  G.  B. 
808.  Gn  the  other  hand,  courts  have  fre- 
quently held  that  while  such  contracts,  con- 
sidered merely  as  contracts,  are  invalid,  they 
involve  no  such  element  of  moral  or  legal 
wrong  as  to  forbid  their  enforcement,  if  there 
has  been  such  action  under  them  as  to  work 
injustice  if  they  are  set  aside.  Gourts  have 
been  astute  to  discover  something  in  the  nat- 
ure of  an  equitable  estoppel  against  one  who» 
after  entering  into  such  a  contract,  and  in- 
ducing a  change  of  condition  by  another 
party,  attempts  to  avoid  the  contract  by  a 
plea  of  ultra  vires.  It  is  said  that  such  a 
plea  will  not  avail,  when  to  allow  it  would 
work  Injustice,  and  accomplish  legal  wrong. 
Leslie  v.  Lorillard,  and  Linkauf  v.  Lombard^ 
supra.  Many  cases  might  be  supposed  in 
which  it  would  be  most  unjust  to  hold  that 
one  who  had  received  the  benefits  of  such  a 
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oontr&ct  might  retain  them,  and  leave  the 
otiier  iMuty  without  remedy,  as  he  might  do 
in  a  supposable  case,  where  another  had  put 
liimseli  at  a  disadvantage  on  the  faith  of 
•.    contract  with  him  to  commit  a  crime. 
Whether,  in  this  commonwealth,  a  contract 
entered  into  by  a  corporation  ultra  eires,  and 
IMtftly  performed,  will  ever  be  enforced  on 
equitable  grounds,  we  need  not  now  decide. 
See  ^ater  Woolen  Co,   v.   Lamb,  148  Mass. 
420;  Preseott  Nat.  Bank  of  Lowell  v.  Butler, 
157  Haas.  548 ;  National  Pemberton  Bank  v. 
I^rrter,  125  Mass.    383,   28  Am.   Rep.   285; 
A^ttUhoTough  Nat,  Bank  v.  Rogers,  125  Mass. 
339;  Freeman's  Nat.   Bank  v, .  Saver y,   127 
Mass.  75-77,  84  Am.  Rep.  345 ;  Union  Nat. 
Sank  of  8t,  Louis  v.  MiMtews,  98  U.  8.  621, 
25   L.  ed.  188 ;  McCluer  v.  Manchester  db  L. 
BaUroad,  13  Gray,  124,  74  Am.  Dec.  624; 
Ifaiional  Bank  of  Geneeee  v.  Whitney,  103  U. 
S.  99,  26  L.  ed.  448 ;  Parish  v.    Wheeler,  22 
K.  Y.  494;  Oil  Greek  d  A.   B.   B,    Co.   v. 
Plenneyltania  Tranep,  Go,  88  Pa.  160 ;  Bradley 
▼.    Ballard,  55  111.   418,  8  Am.    Rep.    656. 
In  the  present  case,  we  think  it  makes  no 
difference  that  the  defendant  was  not  a  manu- 
facturing or  trading  corporation,   but  was 
chartered  for  educational  purposes  only.    It 
could  acquire  and  hold  property,  make  con- 
tracts, and  do  anything  else  incidental  to  the 
maintenance  of  the  school.     Doubtless,  some 
of  its  officers  or  agents  thought  it  would  be 
an  advantage  to  its  students  and  managers  to 
bave  a  public  ferry  at  the  place  where  the 
plaintin  was  injured.     Its  maintenance  of 
such  a  ferry  was  ultra  tires,  but  its  acts  in 
tliat  respect  were  not  different  in  kind  from 
the  ordinary  acts  of  corporations  in  excess  of 
the  powers  given  them  by  their  charter.    We 
are  of  opinion,  therefore,  that  if  the  defend- 
ant, while  running  the  ferryboat,  accepted 
the  plaintiff  as  a  passenger  to  be  transported 
for  hire,  and  undertook  to  carry  him  across 
the  river,  he  was  in  the  boat  as  a  licensee ; 
it  owed  him  the  duty  to  use  proper  care  to 
carry  him  safely ;  and,  whether  an  action 
could  be  maintained  for  a  breach  of  the  con- 
tract or  not,  it  is  liable  to  the  plaintiff  in 
an  action  of  tort  for  neglect  of  that  duty. 
The  other  question  in  the  case  is  whether 
there  was  evidence  that  the  corporation  oper- 
ated the  ferry.     Under  its  by-laws,  the  man- 
agement of  the  corporation  is  vested  in  a 
board  of  trustees.     It  does  not  appear  that 
any  vote  was  ever  taken  in  regard  to  the  ferry, 
and  it  was  not  shown  that  any  officer  of  the 
corporation  took  out  the  license  which  was 
{^ranted  to  the  defendant  by  tiie  county  com- 
missioners under  Pub.  Stat.,  chap.  55,  §  1, 
to  keep  the  ferry ;  but  the  records  of  the 
county  commissioners  show  that  such  a  li- 
cense was  granted,   and  that  a  bond  with 
I  anreties  was  given  to  the  county  of  Franklin, 
J  with  the  condition  to.  properly  perform  the 
I  duty  of  a  ferryman,  executed  in  TOhalf  of  the 
defendant  by  one  who  was  designated  as  su- 
perintendent, and  witnessed  by  the  defend- 
ant's cashier  and  paymaster.    It  further  ap- 
peared that  the  title  to  the  property  used  at 
the  ferrr  was  taken  by  Ambert  G.   Moody, 
one  of  the  trustees  of  the  defendant,  who  was 
then  a  student  in  Amherst  College,  and  that 
he  paid  for  it  only  a  nominal  sum  above 
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the  mortgage  existing  upon  it,  and  that  ha 
and  the  defendant's  superintendent  who  had 
charge  of  its  farm,  employed  one  Deane  to 
operate  the  ferry,  who  was  paid  by  the 
month,  and  who  turned  over  the  balance  of 
the  receipts  of  the  fer^,  above  his  wages, 
to  the  defendant's  cawier  and  paymaster. 
For  the  month  of  April.  Deane  was  paid  for 
his  services  by  the  defendant's  paymaster, 
out  of  the4efendant's  funds.  In  June,  1890, 
a  new  ferryboat  was  constructed,  under  an 
arran&^ement  with  Ambert  G.  Moody  and 
D Wight  L.  Moody,  both  of  whom  were  trust- 
ees of  the  corporation,  and  was  paid  for  by 
the  paymaster  out  of  the  funds  of  the  cor- 
poration. For  six  months,  and  until  there 
was  a  change  in  the  management  of  the  ferry, 
the  defendant's  cashier  and  paymaster  sent 
to  the  treasurer,  who  lived  in  New  York, 
monthly  accounts,  showing  monthly  receipta 
and  expenses  on  account  of  the  ferry.  Ac- 
companying the  first  of  these  accounts  was  a 
statement  Uiat  the  school  was  running  the 
ferry  and  paying  the  bills.  The  treasurer 
was  himseli  a  trustee  of  the  corporation.  He 
subsequentljr  rendered  his  official  report  to 
the  corporation,  which  was  audited  by  an- 
other of  the  trustees,  who  did  not  examine 
the  items  in  person,  but  caused  the  examina- 
tion to  be  made  by  a  man  in  his  employment. 
This  report  was  accepted  by  the  trustees,  and 
placed  on  file.  The  items  of  receipts  and 
expenditures  were  entered  on  the  books  of 
the  treasurer  in  an  account  under  the  title, 
** Ferry. "  The  treasurer's  report  was  not  put 
in  evidence,  and  was  not  produced,  although 
the  defendant  was  notified  to  produce  it. 
There  is  no  evidence  of  original  authority 
from  the  defendant  to  anybody  to  oi)erate  the 
ferry  on  its  account,  but  the  evidence  i» 
plenary  that  persons  connected  with  the  man- 
agement of  its  business  assumed  so  to  operate 
it.  The  important  question  is  whether  there 
was  evidence  that  the  corporation  ratified  the 
acts  of  these  persons.  We  are  of  opinion  that 
Uiere  was  evidence  from  which  the  jury  might 
have  found  such  ratification.  It  is  not  nec- 
essary that  the  ratification  should  be  b^  a 
formal  vote.  It  is  enough  if  the  corporation, 
acting  through  its  managing  officers,  know- 
ing that  the  business  had  been  done  b^  those 
who  assumed  to  act  as  its  agents  in  doing  it, 
and  that  the  income  of  the  business  had  been 
received,  and  the  expenses  of  it  paid,  by  ita 
treasurer,  in  his  official  capacity,  and  that 
the  balance  of  the  receipts  above  the  expendi- 
tures was  in  its  treasury,  adopted  the  action 
of  its  treasurer,  and  elected  to  keep  tha 
monev.  It  was  a  fair  inference  of  fact,  es- 
pecially when  the  corporation  failed  to  pro- 
duce tiie  treasurer's  report  after  notice  to 
produce  it,  that  the  report  contained  a  true 
statement  of  the  accounts  which  related  to 
the  ferry,  and  that  it  was  accepted  with  full 
knowledge  on  the  part  of  the  trustees  of  what 
it  contained.  Whether  there  was  a  ratifica- 
tion by  the  corporation  was  a  question  of  fact 
for  the  jury,  on  all  the  evidence.  If  there 
was  such  a  ratification,  it  carried  with  it  the 
consequences  which  would  have  followed  an 
original  authority.  In  Dempsey  v.  Chambers, 
154  Mass.  880,  18  L.  R.  A.  219,  It  was  held, 
after  much  consideration,  that  ratification  of 
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an  unautlmrf xed  act  would  make  the  priDci- 1  doing  the  act.  We  are  of  opinion  tiiat  the 
pal  linble  in  nn  action  of  tort  for  an  injury  case  should  have  been  submitted  to  the  Joiy. 
refiultiug  from  negligeuoe  of  the  agent  in       BxeepUoni  wMtained^ 
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Appt., 

William  E.  HYER  €t  al. 

(88  Via.  589.) 

*Where  »  railway  compaiij'»  baTin^ 
lawftil  aathority  so  to  dOt  erosses  a 
public  naviirablo  stream  or  watercourse 
with  its  road,  erectlnr  In  a  proper  manner  the 
proper  and  neoesBary  stniotures  for  such  cross- 
log,  ocoupTioflT  therewith  the  space  and  no 
more  than  the  space  permitted  to  it,  and  so 
erects  and  uses  such  structures  as  that  they  shall 
not  unneoeesariiy  abridge  or  destroy  the  useful- 
ness of  such  stream  to  the  public  as  a  navigable 
highway,  using  in  a  proper  manner  a  movable 
drawbridge  by  which  It  crosses  that  part  of  such 
stream  left  open  for  the  public  navigation  there- 
of. It  Is  not  liable  for  injuries  resulting  to 
vessels  navigating  such  stream  from  coming  in 
contact  with  obstructions  in  the  open  space  or 
channel  of  water  under  such  drawbridge  when 
such  obstructions  are  present  without  fault  on 
such  compnny^B  part.  The  open  space  left  to  be 
temporarily  spanned  from  time  to  time  by  the 
rallway*s  drawbridge  is  left  not  only  to  the  free 
use  but  to  the  control  and  care  of  the  public,  and 
the  railway  company  Is  under  no  more  oblifra- 
tlon  to  keep  it  free  of  obstructions  present  with- 
out its  agency,  than  it  is  to  care  for  any  other 
part  of  the  channel  of  such  stream* 

(December  28, 1808.) 

APPEAL  by  defendant  from  a  Jndtfment  of 
the  Circuit  Court  for  Escambia  County  in 
favor  of  defendants  in  an  action  brouglit  to 
recover  damages  for  injuries  alleged  to  have 
been  caused  to  plaintiff's  steam  tug  by  reason 
of  obstructions  allowed  to  accumtilate  under 
the  water  in  the  channel  left  by  the  draw  of 
defendant's  bridge.  Beriened, 
I    Tbe  facts  sufficiently  appear  in  the  opinion. 

Mr,  William  A.  Blomit*  for  appellant: 
'  The  brid^  is  not  per  ie  a  nuisance.  The 
Pensacola  &  Atlantic  Railroad  Company  de- 
fendant was  by  its  charter  authorized  to  con- 
•truct  a  railroad  *"  from  a  point  on  the  Apala- 
cbicola  river  .  .  .  westward  to  the  waters  of 
Escambia  bay  at  the  city  of  Pensacola,  thence 
to  the  Alabama  line  by  the  most  direct  route." 

The  court  will  take  Judicial  notice  of  the 
fact  that  Escambia  bay  must  be  crossed  by  a 
railroad  extending  by  a  direct  route  from  the 
Apalacblcolariver  to  Pensacola  and  thence  to 
the  Alabama  line.  The  act  then  which  au- 
thorized the  building  of  the  road  between 
these  two  points  authorized  the  bridging  of 
Escambia  bay  lying  between  them. 

JJamilton  ▼.  Viekiburg,  B.  A  P.  B^  Oo,  119 

^eadnotes  by  Tatlor.  J. 


U.  S.  280,  80  L.  ed.  898;  Unirtn  P^6.  R,  Ob.  ▼. 
Haa,  91  U.  S.  850,  28  L.  ed.  481;  P&^pU  ▼. 
Benudaer  A  8.  B.  Co.  16  Wend.  130,  90  Am. 
Dec.  88;  Qpringfield  ▼.  Oonnedieui  Bitter  B. 
Oo.  4  Cush.  64;  Mofiawk  Bridge  Oo.  ▼.  Utiea  dk 
8.  B.  Co.  6  Paige,  5H,  8  L.  ed.  1099. 

The  bridji^e  then  being  built  under  legisla 
tive  authority  is  not  a  nuisance. 

Bdlinger  v.  New  York  Central  Bailroad,  28 
N.  Y.  42:  Badrliff  ▼.  Brooklyn,  4  N.  T.  196. 
53  Am.  Dec.  857;  Pound  ▼.  Turek,  95  U.  8. 
459,  24  L.  ed.  525;  Escanaha  A  L.  M.  Trantp. 
Co.  v.  Chicago,  107  U.  8.  678.  27  L.  ed.  442. 

Nor  was  the  bridge  constructed  in  an  im 
proper  manner;  there  is  no  allegation  that  it 
was  so  constructed. 

Authority  to  build  the  bridge  carried  with 
it  authority  to  build  it  with.no.passage  through 
it  except  a  suitable  draw. 

Thompson  Y.  Paterson  A  H.B  Bailroad,  9 
N.  J.  Eq.  559;  People  y.  Beneeelaer  db8.B.Co. 
15  Wend.  118,  80  Am.  Dec.  83. 

If  any  duty  exists  on  the  part  of  the  defend- 
ant to  see  that  the  passage  through  tbe  draw  ia 
kept  safe  for  the  navigation  of  vessels,  it  must 
arise  from  express  provisions  in  the  charter  or 
from  provisions  necessarily  implied.  There 
are  no  express  provisions. 

There  is  but  one  implied  condition  attached 
to  the  grant  of  the  right  to  build  the  bridge, 
I  which  is  that  it  shall  not  unnecessarily  obstruct 
navigation. 

Ward  ▼.  LouismOe  AIf.B.Co.  (Tenn. )  8  Am. 
&  Eng.  R.  R.  Cas.  506. 

In  tbe  absence  of  a  duty  to  keep  the  draw 
clear  at  all  events— of  a  duty  to  insure  against 
accidents — the  ordinary  rule  of  negligence  ap- 
plies, that  the  owner  or  controller  of  such  a 
structure  which  has  been  properly  built  is  lia- 
ble for  any  defect  in  its  condition  only  if  he 
has  been  put  upon  notice  of  tbe  condition 
either  from  direct  information,  or  from  the 
existence  of  circumstances  which  would  indi- 
cate the  existence  of  the  condition,  or  from  an 
imputed  knowledge  of  natural  causes  which 
would  produce  such  condition. 

Conhoeton  Stone  Boadv.  Buffalo,  N.T.dbE. 
R  Co.  51 N.  Y.  682;  8bearm.  &  Redf.  Neg.  148; 
Walden  v.  Finch,  70  Pa.  460;  ScheU  y.  8eeond 
Nat.  Bank  of  St.  Paul,  14  Minn.  48. 

Mr.  John  C  Averyt  for  appellees: 

If  this  court  should  find  that  it  was  in  con- 
templation of  the  act  that  the  Pensacola  &  At^ 
lantic  Railroad  Company  should  build  a 
bridge  over  the  Escambia  bay,  then  it  was  cer- 
tainly contemplated  that  such  bridge  should 
be  of  such  design  and  structure  as  would  least 
impede  navigation. 

Inasmuch  as  the  navigation  of  those  extensive 
waters  was,  by  the  act  of  appellant,  forced  into 
so  narrow  a  channel  in  order  to  enable  it  to 


NOTB.— On  the  question  of  the  liability  of  a  rail-  olared  by  one  of  the  oounsel  in  the  case,  **  practi- 
road  company  to  keep  a  navigable  channel  be-  cally  one  of  first  Impreflsion,**  althouirh  it  has  a 
tween  tbe  piers  of  a  lawful  drawbridge  free  from  precedent  in  the  brief  ease  of  Ward  v.  Louisville  J^ 
obstructions,  the  above  case  seems  to  be  as  is  de- 1 N.  B.  Oo.  (Tenn.)  3  Am.*  Bng.  B.  B.  Gas.  60S. 
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the  htLj  ftt  a  gmaller  expense,  it  is  in- 
<»inbent  on  appellant  to  see  tbat  the  space  of 
the  draw  is  kept  clear  of  obstructions. 

Where  Tessels  were  invited  in  business  with 
irharf  owners  to  use  their  structures,  it  is  in- 
cumbent upon  owners  to  see  that  the  use  is 
^rithout  damage  or  danger. 

Zeonard  v.  iMcker,  22  Fed.  Hep.  741;  Smith 
▼.  Bavemeper,  86  Fed.  Rep.  927. 

How  much  more  reasonable  is  it  to  hold  to 
the  same  and  even  stricter  responsibility  a 
oompany  having  and  using  the  power  to  com- 
pel for  its  own  purposes,  and  to  save  money, 
1  be  commerce  of  a  bay  to  abandon  abroad  and 
-safe  channel  and  submit  to  the  use  of  a  single 
-mo4i  narrow  space  for  transit  to  and  fro. 

Bdfferton  v.  Neto  T&rk,  27  Fed.  Rep.  281; 
Sthfridgf  V.  Htiladelphia,  26  Fed.  Rep.  48; 
^aU  V.  Lincoln,  25  Fed.  Rep.  885. 

Tftylor»  J.,  delivered,  the  opinion  of  the 
^ourt: 

The  appellees  aa  owners  of  the  steam  tug 
^S.  E.  Simpson,  **  in  an  action  in  case,  in  the 
-circuit  court  of  Escambia  county,  recovered 
Judgment  against  the  appellant  for  the  sum 
of  $244.  bS,  and  from  this  Judgment  the  de- 
fendsittt  below  appeals. 

The  only  error  assigned  is  the  ruling  of 
file  court  below  upon  the  defendant's  de- 
f  nurrcT  to  the  plaintiffs'  declaration,  whereby 
xhe  auriiciency  of  the  declaration  to  warrant 
»  recovery  in  law  was  questioned.    The  dec- 
laration IS  as  follows:    "  Wm.  K.  Hyer  and 
Albeit  Hyer,  as  partners  under  the  firm  name 
<»f  Hyer  Brothers,  F.  C.  Brent,  Isaac  Rogers, 
.and  John  J.  Bowes,  as  owners  of  the  steam 
tug  named  £.  E.  Simpson,  the  plaintiffs,  by 
^eir  attorney,  John  C.  Avery,  sue  the  Pen- 
aacola  &  Atlantic  Railroad  Company,  a  cor- 
poration, the  defendant.     For  that,  to  wit, 
or  the  6th  day  of  March,  1888,  to  wit  in  the 
«ouaty  and  state  aforesaid  (Escambia  county, 
Florida),  the  said  plaintiffs  then  and  there 
lieing  the  owners  of  a  certain  steam  tug 
named  E.  E.  Simpson,  which  they  used  in 
'the  husiness  of  towing  vessels  and  timber  in 
'the  waters  of   Pensacola  bay  and  the  tribu- 
taries thereof,  and  the  said  defendant  being 
then  and  there  engaged   .    .    .    under  the  au- 
thority of  law  in  the  business  of  transporting 
freight  and  passengers  for  hire  over  the  line 
-of  railroad  extending  from  the  county  afore- 
aaid  across  the  county  of  Santa  Rosa,  from 
>«aflt  to  west,  the  said  defendant  was  then  and 
there  engaged  in  the  said  business  and  ac- 
-ooraplishing  the  said  transportation  between 
the  said  counties  by  means  of  a  certain  bridge 
•  acro^  the  waters  of  Escambia  bay,  a  navi- 
nble  stream,  and  an  arm  of  the  said  bay  of 
rensacola ;  the  said  bridge  being  laid  upon 
Vilea  driven  into  the  soil  forming  the  basin  of 
ilie  said  bay,  and  so  near  together  as  to  to- 
tally obstruct  the  navigation  of  the  said  Es- 
•t^robia  bay,    except  at  a  point  about  the 
middle  thereof  where  the  defendant  had  and 
maintained  a  drawbridge,  through  which  all 
▼easels  and  other  craft  naviirating  the  said 
Escambia  bay  were  compelled  to  and  did 
INUM  ill  proceeding  from  points  north  of  said 
widge  to  the  city  of  Pensacola.     And  the 
'•plaia tiffs  in  fact  aver  that  on  the  day  and 
•4late  aforesaid.  In  the  county  aforesaid*  while 


their  said  boat  was  engage<l  in  the  navigation 
of  the  said  bay,  in  the  prosecution  of  her 
lawful  business,  she  was'compelled  t^  and 
did  pass  through  the  said  draw  in  the  said 
bridge,  which  said  draw  it  was  the  duty  of 
the  defendant  to  keep  clear  of  obstructions  so- 
an  to  enable  the  same  to  be  safely  navigated 
by  all  vessels  which  might  have  navisTHted 
the  said  waters  had  said  bridge  not  been 
erected  at  all  by  the  defendant.  And  the 
said  plaintiffs  in  fact  aver  that  their  said 
boat  could  and  would  have  safely  navigated 
the  said  waters  had  the  said  bridge  not  been 
built  as  aforesaid,  but  the  defendant  per- 
mitted the  .  .  .  space  of  the  said  draw 
through  which  said  boat  had  to  pass  to  be- 
come obstructed  by  snags,  posts,  logs  and 
other  obstacles  below  the  suriace  of  the  water 
and  invisible  to  persons  in  plaintiffs'  said 
boat,  in  so  much  that  when  the  plaintiffs* 
said  boat  undertook  to  pass  through  the  same 
her  propeller  struck  against  the  said  obstruc- 
tions and  was  broken,  so  that  the  plaintiffs 
were  compelled  to  procure  a  new  wheel,  pay- 
ing therefor  the  sum  of  $254.88,  its  reason- 
able value.  Yet  the  defendant  fails  to  pay 
the  same  or  any  part  thereof,  to  the  plain- 
tiffs' damage  of  $1,000,  and  therefore,  they 
sue,"  etc.  The  ground  of  the  demurrer  to 
this  declaration  was:  "That  it  sets  forth  no 
breach  of  any  obligation  of  the  defendant 
towards  the  plaintiffs."  It  will  be  observed 
from  this  declaration  that  there  is  no  allega- 
tion therein  that  the  occupancy  of  the  nav- 
igable water  known  as  Escamoia  bay  by  the 
defendant  railway  company  with  its  raifway, 
piles,  track,  and  bridge  was  in  any  wise  un- 
lawful or  unauthorized ;  but,  on  the  contrary, 
it  expressly  alleges  that  the  defendant  **wa8 
then  and  there  engaged  under  the  authority 
of  law  in  the  business  of  transporting  freight 
and  passengers  for  hire  over  the  line  of  rail- 
road extending  from  Escambia  county  across 
the  county  of  Santa  Rosa,  from  east  to  west, 
accomplishing  the  said  transportation  be- 
tween the  said  counties  by  means  of  a  certain 
bridge  across  the  waters  of  Escambia  bay,* 
etc. 

The  declaration  admitting,  as  It  does,  that 
the  defendant  has  the  lawful  authority  to  oc- 
cupy the  waters  of  this  bay  with  its  road, 
the  company  cannot  be  held  in  fault  in  hav- 
ing it  there,  unless  it  be  that  in  the  erection 
or  use  of  its  authorized  structures  it  has,  in 
some  unlawful  manner,  destroyed,  or  unnec- 
essarily abridged  or  obstructed,  its  useful- 
ness to  the  public  as  a  navigable  highway. 
Our  next  inquiry,  then,  from  the  decUration 
is.  Does  it  charge  upon  the  defendant  any 
default  in  the  manner  in  which  it  has  exer- 
cised its  authority  to  cross  said  bay ;  or  in  the 
structures  or  use  of  the  structures  erected  by 
it  to  effect  such  croj^ing ;  or  in  the  structural 
design,  position,  dimensions,  or  use  of  the 
drawbridge  designed  to  subserve  the  double 
purpose  of  affording  to  the  railway  the  menns 
of  crossing  the  stream,  and,  at  the  snme  time, 
serving  to  retain  for  such  stream  its  useful- 
ness as  a  highway?  We  find  no  complaint 
against  the  defendant  in  any  of  these  re- 
spects;  therefore  we  conclude  that  the  de- 
fendant has  note>6*'*ised  and  useil  its  author- 
ity to  occupy  the  stream  in  any  unauthorized 
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manner,  but  tlmt  what  ft  has  done  has  been 
lawfullr  done.  What,  then,  is  the  defend- 
ant's default  that  has  wroueht.  the  damage 
complained  of?  We  find  it  in  the  allegation 
that  **tl)e  defendant  permitted  the  space  of 
tiie  said  draw  through  which  said  boat  had 
to  pass  to  become  obstructed  by  snags,  posts, 
lo^s,  and  other  obstacles  below  the  surface 
of  tiie  water  and  invisible  to  persons  in  plain- 
tiffs'  said  boat,  in  so  much  that  when  the 
plaintiffs'  said  boat  undertook  to  pass 
through  the  same  her  propeller  struck  asrainst 
the  said  obstructions  and  was  broken,"*^  etc. 
It  will  be  observed  that  in  this,  the  grava- 
men of  the  complaint,  there  is  no  charge 
that  the  alleged  obstructions  were  present  in 
the  waters  under  the  draw  through  any  in- 
strumentality of  the  defendant,  or  in  conse- 
quence of  any  faultiness  in  its  structures, 
but  the  charge  is,  that  the  defendant  '^per- 
mitted" the  space  under  the  draw  to  ''become 
obstructed,"  thereby  Implying  that  the  ob- 
structions were  present  there,  not  through  the 
active  instrumentality  of  the  defendant,  but 
through  other  agencies,  and  that  the  defend- 
ant was  in  default  in  not  removing  them, 
and  in  passively  permitting  them  to  remain 
there.  In  other  words,  as  is  contended  here,  it 
!  is  assumed  by  the  plaintiffs  that  it  is  the  de- 
fendants' duty  at  all  times  to  keep  the  water 
!  highway  passing  through  and  under  its  draw- 
bridge free  from  all  obstructions,  no  matter 
how  tlipy  become  present  there.  And  the  in- 
jury resulting  to  plaintiffs*  boat  from  the  de- 
fendant's neglect  of  this  its  alleged  duty  is 
the  foundation  for  the  suit.  In  this  conten- 
tion we  cannot  aarree  with  the  counsel  for 
,the  appellees.  The  fact  that  tiie  company, 
,  when  authorized  to  construct  its  road  across 
a  navi/BTHble  stream,  is  granted  such  author- 
,itj  upon  the  implied  condition  that  it  shall 


cross  It  in  such  manner  that  it  shall  ratals 
its  usefulness  as  a  public  highway  without 
unnecessary   abridgment,   and   that  the  in- 
vention of  the  movable  drawl  ridge  enable* 
it  to  comply  with  this  condition  in  its  au- 
thority, necessarily  carries  with  it  the  idea 
that  the  open  space,  simply  spanned  by  ita 
draw,  is  left,  not  fur  the  company's  use  nor 
under  its  care  or  control  but  free  and  clear  of 
any  of  its  structures,  as  the  public  highway, 
for  use  by  the  public,  subject  to  the  same 
custody,  control  and  care  as  any  other  part 
of  the  stream  spanned.     The  company,  ex> 
cept  to  span  it  with  their  movable  draw, 
temporarily  for  the  passage  of  its  trains,  haa 
no  more  authority  or  control  over  such  open 
space,  than  it  has  over  any  other  part  of  sucb 
public  stream  not  in  contact  with  its  works ; 
and  is  not  charged  with  the  dutv  of  keeping 
it  free   and   clear  of   obstructions    present 
without  any  instrumentality  or  fault  on  ita 
part,  and  is  under  no  more  obligation  to  re- 
move them  from  time  to  time,  than  it  ia 
under  to  keep  any  other  part  of  the  stream 
free  from  similar  obstructions.    Its  whole 
dutv  is  performed  when  it  properly  occupiea 
with  its  necessary  and  proper  structures  the 
space,  and  no  more  than  the  space,  permitted 
to  it,  and  so  uses  its  structures  that  they 
shall  not  unnecessarily  abridge  or  impede 
the  rights  of  the  public.    The  open  space 
left  to  be  simply  spanned  by  its  draw  is  left, 
not  only  to  the  free  use,  but  to  the  control 
and  care  of  the  public.    From  this  conclusioD 
it  becomes  apparent  that  the  defendant's  de- 
murrer to  tlie  plaintiffs'  declaration  should 
have  been  sustained.    Ward  v.  LauimUe  db  N, 
B,  Go.  (Tenn. )  8  Am.  &  Eng.  R.  R.  Cas.  606. 
Tha  judgment  appealed  from  i$  retorted,  with 
directions  to  sustaiih  the  defendant* u  demiurrer 
to  the  declaration. 


CATJFORNIA  SUPREME  COURT. 


HE  WiU   of    Bridget    GUILFOYLB,    De- 
ceased. 

(96CaL686.> 

1.   The  name  of  the  testator  written  at 
the  heginukn^f  of  »  will  ia  aullleiently 


Ida  mark  at  the  end  to  make 

mark  a  valid  8i8:nature  within  a  statute  requir* 
Inir  the  name  to  be  written  near  the  mark,  if  the 
intention  that  the  mark  should  represent  tbe  tes- 
tator^ name  clearly  appears. 

8.   A  teatator*  knowing^  how  but  beings 
vnable  becanae  of  phjrsieal  w^ 


NoTS.~S((matur6  by  mark, 
Signtf^  wiUs, 

A  wfl]  Is  not  invalid  on  acoount  of  the  testator 
signing  tbe  same  with  his  mark.  TTpoburoh  v.  Up- 
ohuroh,  16  B.  Hon.  108 ;  Back  v.  Daok,  10  Fun,  690: 
Main  V.  Ryder,  84  Pa.  217;  MoNinch  v.  Obarles,  8 
Rich.  L. »»;  iJe  Dilkee.  L.  B.  SProb.  ft  Div.  164, 43 L. 
J.  P.  as.  80  L.  T.  N.  8.  806,  22  Week.  Bep.  466 ;  Jack- 
•on  V.  Van  Dusen,  6  Johns.  144,  4  Am.  Deo.  880; 
Smith  V.  Dolby,  4  Harr.  (Del.)  860;  Robinson  v. 
Brewster,  140  111.  640 ;  Canatsey  v.  Canatsey,  180  IlL 
807;  Re  Field,  8  Curt.  EccL  Rep.  762;  Clarke  v. 
Clarke,  2  Ir.  C.  L.  Rep.  806;  Re  Smith,  61  Hun,  106. 

Thouerh  not  directly  decided  tbe  same  was  held 
in  the  followinsr  cases:  Robins  v.  Coryell,  27 
Barb.  666;  Miles*  Will,  4  Dana,  1;  Mutual  Ben.  L. 
Ins.  Co.  V.  Brown,  80  N.  J.  Eq.  196;  Xemaine  v. 
Btaneley,  1  Freem.  688 ;  Rash  v.  Pumel,  2  Harr. 
UM.)  448;  Butler  v.  Benson,  1  Barb.  626. 

In  Chaffee  v.  Baptist  Missionary  Convention,  10 

Hi  L.  R.  A. 


Paige,  86,  4  Lb  ed.  806,  40  Am.  Deo.  226,  the  oourt 
said:  *'It  bas  been  determined  that  the  making  of 
his  mark  by  tbe  testator  is  a  sufficient  signing.**' 
But  this  was  not  decided  as  tbe  will  signed  by- 
name and  not  by  mark  was  refused  probate  for 
want  of  proof  of  proper  acknowledgment,  but  the 
testatrix  had  previously  signed  doooments  by 
mark. 

And  a  will  may  be  signed  by  mark  instead  off 
name  even  if  testator  oould  write.  Baker  v.  Den- 
ing,  3  Nev.  ft  P.  288, 8  Ad.  ft  BL  04,  1  W.  W.  *  H. 
14S,2Jur.77&. 

And  may  be  signed  by  mark  alone,  the  name  off^ 
the  testator  not  appearing  at  the  mark.  Re  Bryoe, 
2  Curt.  Ecol.  Bep.  286.  Bee  also  the  main  oase,  icm 
GniuroTUL 

And  may  be  signed  by  mark,  under  Mass.  Rev. 
Stat.,  obap.  62,  I  6,  requiring  tiliat  a  wHl  shall  be 
signed  by  the  testator,  or  by  some  one  in  his  pres- 
ence and  by  his  express  direction.  Niokeraon  ▼• 
Buck,  U  Oush.  888. 


See  also  27  L.  R.  A.  662;  30  L.  u.   a.  143:  35  L.  R.  A.  102;  47  L.  R.  A.  CJ». 
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to  write  fate  narVie.  is  within  tbe  meanlnir  of 
a  statute  permiuinir  a  mark  **whea  tlie  penon 
canooi  write.*^ 

(December  1, 18IK.> 

APPEAL  by  propooeDt  and  the  adminfstra- 
triz  from  orders  of  the  Superior  Court  for 
the  City  and  County  of  8an  FranciM-o,  revok- 
in^  the  probate  of  the  ^ill  of  Bridget  GuiU 
foyle,  deceased  and  the  appointment  of  an 
•dministratriz.    Bevened, 

The  facta  sufficiently  appear  in  the  Commis- 
sioner's opinion. 


Mr.  F*  J.  Oaatelhiiii  for  appellants. 
MeMin,  H.  G.  Piatt  and  Oaoajr  T.  Shvek 

for  respondents. 

Vaneliel^  0„  filed  the  following  opinion: 
Proceeding  to  revoke  the  probaie  of  the  will 
of  the  deceased.    The  bill  of  exceptions  shows 
that  the  matter  was  submitted  to  the  court  on 
the  following  stipulation  as  to  the  facts: 

*'  It  is  hereby  stipulated  and  agreed  that  the 
application  to  revoke  the  will  of  the  above- 
named  deceased  be,  and  the  same  is  hereby, 
submitted  upon  the  following  statement  of 


And  may  be  signed  by  mark  although  the  testa- 
tor may  be  bhnd.  Bay  ▼.  Hill,  8  Btrobh.  L.  287,  40 
▲m.  Deo.  647. 

And  may  be  slffned  by  mark  though  only  one 
witness  saw  the  act  of  making  the  mark.  Sprague 
T.  Luther,  8  B.  L  268. 

And  this  though  the  witnesses  did  not  see  him 
make  it^  if  be  acknowledges  the  will  as  required 
by  the  statute.  Shanks  ▼•  Chriitopher,  8  A.  K. 
Vaish.  144. 

The  presumption  is  that  a  testator  slirning  a  will 
by  mark  knew  the  oontents  of  such  wilL  Boran 
T.  Mullen,  78  lU.  842. 

An  imperfect  signature  to  a  will  may  be  re* 
garded  as  a  mark.  Hartwell  ▼.  MoMaster,  4  Redf. 
8001 

And  where  a  wOl  is  signed  by  the  testator  by 
maric  that  is  the  signature  and  not  his  name  writ- 
ten near  it.  Jaclcsoa  ▼.  Jackson,  80  N.  Y.  liS8 ;  Pool 
V.  Buffum,  8  Ur.  488;  B4  Will  of  Coruelius,  14  Ark. 
875. 

The  contrary  is  held  in  Missouri  so  that  while  a 
will  may  there  be  signed  by  marlE,  yet  if  the  testa- 
tor's name  is  written  near  the  mark,  such  name 
will  be  held  to  be  the  signature  and  not  the  marlc, 
and  this  name  must  be  attested  by  the  party  who 
wrote  it  saying  tliat  he  subscribed  the  testator^s 
name  at  his  request  and  such  witness  must  sign  his 
own  name.  Simpson  v.  Simpson,  27  Mo.  288 :  St. 
LonJto  Hospital  Asso.  ▼.  Williams,  10  Mo.  000;  St. 
Louis  Hospital  Asso.  v.  Wegman,21  Mo.  17;  Nortli- 
caU  V.  Northcutt,  20  Mo.  208. 

In  New  York  a  will  signed  by  name  and  mark 
where  the  name  of  the  scrivener  writing  such  name 
wia  not  also  slimed,  was  sustained,  as  2  Rev.  Stat., 
ad  ed.«  IZi,  •  88^  provides  that  such  omission  shall 
not  invalidate.  Hollenbeok  ▼•  VanValkenburgh, 
ftUow.Pr.  28L 

A  mark  Is  supeilluoos  if  made  after  a  will  has 
been  signed  and  acknowledged,  where  the  name 
bAd  been  written  for  the  testator  by  another- 
Leohi>dst  ▼.  Edwards.  4  Met.  (Ky.)  183:  Boeser  v. 
Franklin,  8  Oratt.  1,  68  Am.  Dec.  87. 

And  a  will  signed  by  mark  was  not  invalid  al- 
though the  name  written  was  the  former  maiden 
name  of  the  testatrix.  Re  Clarke,  1  Swab,  ft  T.  22; 
27  L.  J.  P.  18,  4  Jur.  N.  S.  24. 

Or  where  the  scrivener  wrote  the  wronv  name 
at  the  testator*S  mark.   Bailey  ▼.  Bailey,  85  Ala. 


And  the  same  was  held  where  the  will  was  signed 
and  executed  by  a  mark  by  A  who  was  wrongly 
desoribed  throughout  the  will  as  B.  Be  Douce,  2 
Swab,  ft  T.  686, 81 L.  J.  P.  17X,  8  Jur.  N.  S.  728»  8  L. 
T.N.B.TO0. 

And  the  same  was  held  where  the  wrong  sur- 
name of  a  witness  attesting  by  m5irks  was  written. 
Be  Ashmore,  8  Curt.  BccL  Bep.  768. 

And  awill  was  sustained  wtiere  the  testator  had 
Us  hand  guided  in  making  his  mark.  Coszens* 
Will,  81  Pa.  108:  Higgins  v.  Carlton;  28  Md.  118,  08 
Am. Dec  808;  Wilson  v.  Beddard,  12 Sinu 28. 

But  a  mark  made  by  holding  the  teBtator*s  hand 
li  Invalid*  when  he  did  not  so  direct,  as  requfered  by 


MiniL  Oen.  Stat  1878,  chap.  47,  •  5,  allowing  a  will 
to  be  signed  for  the  testator  by  his  express  direc- 
tion.  Waitev.Frisbie.46Minn.a6L 

And  the  same  was  decided  wben  the  testator  did 
not  understand  what  was  done,  although  at  a  sub- 
sequent day  he  said  **it  was  Just  as  he  wanted  it.** 
Dunlop  V.  Dunlop,  10  Watts,  168L 

A  statement  that  **testatrix  being  illiterate  has 
made  her  mark**  is  not  sufficient  under  La.  Code, 
•  1672,  providing  if  testator  ^*knows  not  how,  or  is 
not  able  to  sign,  express  mention  of  hi»  declara- 
tion, as  also  of  the  cause  that  hloders  him  from 
signing  must  be  made  in  the  act.**  Be  Giarroll*s 
Succession,  28  La.  Ann.  888. 

A  will  signed  by  te8tatrix*s  mark  was  not  sus- 
tained where  the  declaration  that  it  was  her  will 
did  not  follow  the  signature  as  required  by  2  N.  Y. 
Bev.  Stac  p.  68,  •  40.  Heyer  v.  Burger,  Hoffm.  du 
l,6L.ed.l048. 

And  a  will  was  invalid  which  was  written  on  a 
card  having  the  t««tator'8  mark  in  the  middle  of 
the  writing  and  the  initials  of  the  witnesses  on  the 
back,  as  it  was  not  signed  at  the  foot  or  end  as  re- 
quired by  statute.  Margary  v.  Bobinson,  L.  B.  18 
Prob.  Div.  8, 68  L.  J.  P.  42, 86  Week.  Uep.  880.  07  L. 
T.  N.S.281,S1J.P.407. 

So  it  was  formerly  held  in  Pennsylvania  under 
Pennsylvania  Act  1S38.  requiring  a  will  to  be  signed 
by  the  testator  or  by  another  by  his  express  direc- 
tion, a  signature  by  the  testator  with  his  mark  is 
not  sufficient.  Asay  v.  Hoover,  6  Pa.  21,  46  Am. 
Dea  718;  Grabill  v.  Barr.  6  Pa.  441, 47  Am.  Dec.  418; 
Cavett*s  App.  8  Watts  ft  &  21, 42  Am.  Deo.  262;  Sny- 
der V.  Bull,  17  Pa.  00. 

Asay  V.  Hoover,  aupm,  overrules  a  dictum  in 
Strieker  v.  Oro  ves,  6  Whart.  807,  that  a  mark  would 
be  sufficient. 

And  the  Pennsylvania  Act  of  1818,  rendering 
valid  such  wills  and  those  made  prior  to  that  act, 
is  unconstitutional  as  to  wills  made  prior  to  the 
Act.  Oreenough  v.  Oreenough,  11  Pa.  480.  fil  Am. 
Dec  607:  Shinkle  v.  Crock,  17  Pa.  IfiO;  McCarty  v. 
Hoffman,  28  Pa.  SQ7. 

But  a  will  made  in  Pennsylvania  before  1848,  to 
which  was  subscribed  the  name  and  nuirk  of  the 
testator,  was  held  prima  facie  valid,  where  the  wit- 
nesses on  probate  testify  that  they  saw  the  testator 
sign  the  will,  since  the  addition  of  a  mark  does  not 
import  tliat  he  did  not  sign  his  name.  Tbe  court 
also  says:  **They  may  have  considered  the  affixing 
of  a  mark  as  a  signing  of  the  wilL**  Davles  v. 
Morris,  17  Pa.  206. 

The  Act  of  1888  Is  notdiscusMd  by  the  court. 

The  Pennsylvania  courts,  in  construing  Pennsyl- 
vania Act  of  1888,  have  not  followed  the  declsioos 
of  other  states  in  recognising  a  will  made  by  mark 
until  a  special  statute  was  passed  in  184B. 

But  when  called  upon  to  construe  a  statute  of 
CaUfomia  similar  to  the  Pennsylvania  Act  of  1888, 
which  had  not  been  construed  In  Galifomia,  the 
court  refused  to  adopt  tbe  construction  placed  on 
such  act  by  its  former  decisions,  and  adopted  that 
of  other  states.    Flannery*s  Will,  24  Pa.  608. 

And  a  prior  will  signed  by  mark  Is  valid  tf  tbe 
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California  Suprbicb  Court. 


Dec, 


facts,  to  wit:  Said  will  is  in  pencil,  and  barely 
covers  a  single  page  of  small  note  paper.  It  is 
in  the  words  and  figures  following,  to  wit: 

"  *  Aueust  29, 1891.  I.  Bridget  Guilfoyle, 
]eaye  $50U  (flye  hundred  dollars)  for  masses  at 
8t.  Patrick;  also  want  a  nice  funeral,  and  all 
other  expenses  to  be  paid  from  what  1  leave, 
and  the  rest  to  my  two  nieces,  Maria  and  Aggie 
Johnson,  equally. 

X 

*"  Witnesses:  Ellen  O'Connor.  Emma 
Endres.     Mary  Daly.' 

'*  The  will  was  written  bv  the  witness  Emma 
Endres,  at  the  request  of  the  deceased.  After 
it  was  written,  the  witness  Emma  Endres  read 
the  will  to  the  deceased  in  the  presence  of  the 


other  subscribing  wftoeeses.  The  deceased  was 
then  asked  whether  that  was  her  ^ill.  The 
deceased  answered  that  it  was.  She  was  then 
given  a  pen  by  tlie  witness  Emma  Endres. 
The  deceased  knew  how  to  write  her  name, 
but  was  physically  too  weak  to  do  so.  She 
made  a  cross  at  the  end  of  the  paper,  and  de- 
clared that  such  paper  was  her  last  will,  and 
requested  the  said  Emma  Endres,  Mary  Daly 
and  Ellen  O'Connor  to  sign  the  same  as  wit- 
nesses thereto. 

"Oscar  T.  Shuck,  and 
•'H.  G.  Piatt, 

''Attorneys  for  the  Contestantu 
*'P.  J.  Castelhun. 

"Attorney  for  the  Proponents." 


testator  did  not  die  until  the  Act  of  18i8  took  effect. 
JjOuk  v.  Zook,  18  Pa.  400;  Burford  v.  Burford,  20 
Pa.  £21. 

Or  If  made  after  the  Pennsylvania  Aot  of  1848. 
Oarson'B  App.  69  Pa.  498. 

An  acknowiedfonent  by  a  testator,  where  the 
mark  was  not  made  in  the  presence  of  witnesses,  is 
not  a  compliance  with  N.  J.  Rev.  Laws,  7,  requirinpr 
a  will  to  be  sigrned  and  published  in  the  presence  of 
three  witnesses.    Den  v.  Mltton,  12  N.  J.  L.  81. 

The  following  cases  hold  that  a  will  may  be  valid 
although  signed  by  mark,  but  the  question  in- 
volved in  the  cases  was  the  sufiKclenoy  of  the  evi- 
dence to  establish  its  due  execution.  Bugles  v. 
Bruington,  4  Testes.  346,  2  Am.  Dec.  411:  Be  Simp- 
son*s  Will,  2  Bedf.  20;  Re  Kane*B  WIIL  2  Ck)nnoly, 
S40;  Re  Dockstader^s  Will.  6  Dem.  106;  Worden  v. 
YanGieson,  Id.  287;  Re  Reynolds,  4  Dem.  68:  Re 
Phelps'  Will,  1  Connoly,  468;  Walsh*s  Will,  1  Tucker, 
182;  Re  Maddook,  L.  R.  8  Prob.  &  J)lv.  100,  48  L.  J. 
P.  20, 80  L.  T.  N.  S.  606, 22  Week.  Rep.  74;  Morritt  v. 
Douglass.  L.  B.  8  Prob.  &  Div.  1, 42  L.  J.  P.  10,  27  U 
«r.  N.  S.  681.  21  Week.  Rep.  162;  Re  Allen,  2  Curt. 
BocL  Rep.  881;  Taney's  Estate,  Myrick^s,  Gal.  Prob. 
CL  Bepb  UO;  Bdmonds  v.  Lewer,  U  Jur.  N.  8.  OIL 

.^ttsstina  toiU  by  mcufs. 

A  will  is  not  Invalid  because  an  attesting  witness 
dgns  by  mark.  Wright  v.  Wright,  7  Bing.  457, 
note;  Furd  v.  Ford,  7  Humph.  82;  Montgomery  v. 
Perkins,  2  Met  (Ky.)  448,  74  Am.  Dec.  410;  Den  v. 
Mitton,  12  N.  J.  L.  81;  Pridgen  v.  Pridgen,  85  N.  C. 
360;  Addy  v.  Oriz,  8  Yes.  Jr.  504;  Harrison  v.  Har- 
rison, Id.  185:  Doe  ▼.  Davis,  11  Jur.  182, 0  Q.  B.  648; 
Needham  v.  Needham  (Mass.)  8  Dane,  Abr.  458. 

The  same  was  held  In  Jackson  v.  Van  Dusen,  5 
Johns.  144, 4  Am.  Deo.  380,  where  the  mark  of  such 
witness  was  identified  by  peculiarities  and  other 
circumstances  corroborating. 

See,  as  to  identification  of  marks  by  peculiarities, 
Fogg  V.  Dennis,  infra. 

In  Chase  v.  Kittredge,  U  Alien,  40, 87  Am.  Deo. 
4)94,  and  Jesse  v.  Parker,  6  Gratt.  57, 62  Am.  Dec.  102, 
it  was  held  that  a  will  may  t>e  attested  by  a  witness 
making  his  mark,  although  this  question  was  not 
directly  Involved  in  those  oases. 

And  in  Re  White,  2  Notes  of  Cases,  461, 7  Jur.  1046, 
ft  was  held  that  he  must  make  his  mark  or  sign  his 
name  himself. 

So  a  will  may  be  attested  by  mark,  where  one 
attesting  witness  writes  the  name  of  the  marking 
wituoAM.  Derry^s  Estate,  Myriok*s  Gal.  Prob.  Ct 
Rep.  202. 

And  it  may  be  attested  by  mark  where  the  testa- 
tor wrote  his  own  name,  notwithstanding  Ala. 
Code,  fi  1.  provides  that  if  the  testator  or  grantor 
cannot  write  but  subscribes  by  mark  the  attesting 
witnesses  must  write  their  names.  Garrett  v. 
Hefiin  (Ala.)  June  7, 180a 

And  a  wiU  attested  by  mark  was  not  Invalid 
28  L.  H.  A. 


where  the  scrivener  did  not  sign  his  name  as  wit* 
ness  to  the  mark,  although  Ark.  Code,  •  6344,  pro- 
vides that  a  signature  shall  Include  mark  when  the 
person  cannot  write,  his  name  being  written  near 
It,  and  witnessed  by  the  person  who  writes  his  own 
name  as  a  witness.  Davis  v.  Semme,  61  Ark.  481 
See  Ex  parte  Miller,  <n/fxt. 

But  the  witness  using  a  mark  must  have  so  In* 
tended  it  as  a  mark,  and  a  dash  made  by  the  scriv- 
ener in  a  hurry  where  he  failed  to  sign  bia  nama 
will  not  be  a  signature.  Be  Enyon,  21  Week.  Kept. 
866. 

And  a  will  may  be  established  although  both  of 
the  attesting  witnesses  sign  by  mark.  Crowley  t. 
Crowley,  80  ni.  460. 

The  mark  of  an  attesting  witness  need  not  have 
any  peculiarity  to  enable  him  to  identify  it  under 
Ga.  Code.  B  2416,  providing  that  a  witness  may  at- 
test by  mark  if  he  can  swear  to  the  same.  Thomi»- 
Bon  V.  Davltte,  60  Ga.  472.  See  Fogg  ▼.  Dennia» 
infra, 

A  will  was  not  invalid  on  account  of  one  attesting 
witness  signing  by  mark,  although  the  other  sub- 
scribing witness  was  dead  when  the  will  was 
attempted  to  be  established.  Morris  v.  Kniffin,  87 
Barb.  888. 

Attestation  of  a  wOl  by  marks  is  invalid  If  the 
parties  so  attesting  did  not  see  testator^s  slanatuiw 
and  did  not  know  what  they  were  atte^tlDg. 
Pearson  v.  Pearson,  L.  R.  2  Prob.  ft  Div.  451,  40  1% 
J.  P.  68, 24  L.  T.  N.  S.  917, 10  Week.  Rep.  1014. 

A  will  was  sustained  where  all  the  witnesses  were 
dead,  and  two  of  them  signed  by  marks.  Doe  v. 
Capertoo,  0  Car.  ft  P.  112. 

But  their  marks  must  be  identified  In  some 
Collins  ▼.  Niools,  1  Harr.  ft  J.  800. 

Deeds^natet^  and  controls  signed  or  otteKtsd  big 

marlu 

A  deed  is  not  invalid  on  account  of  the  grantor 
signing  the  same  by  his  mark.  Devereuz  t.  Mo- 
Mahon,  12  L.  R.  A.  205, 106  N.  C.  184:  Sellers  v.  SeU- 
era,  08  N.  a  13 ;  Strong  v.  Brewer,  17  Ahu  706;  Tru- 
man  v.  Lore,  14  Ohio  St.  144 ;  Lyons  v.  Holmes,  11 
S.  C.  420, 82  Am.  Rep.  488. 

The  same  was  held  in  Carrier  v.  Hampton,  88  N. 
C.  807,  although  the  question  aotually  involved  was 
the  suflioiency  of  proof. 

But  it  Is  questionable  If  a  deed  oould  be  estab- 
lished if  subscribed  by  grantor*B  mark  under  Mo, 
B.  0.  1846,  p.  228,  •  27,  requiring  the  witnesses 
proving  the  same  to  state  on  oath  that  they  well 
knew  the  signature  of  the  party  wh(«e  name  is 
subscribed  to  the  deed.    Allen  v.  Moss,  27  Mo.  354. 

And  a  deed  was  not  Invalid  where  one  attesting 
witness  recognised  his  signature,  although  he  did 
not  remember  the  other  witnesses  who  attested  by 
marks  and  who  were  dead.  GoUinsiV.  Lemas4«fla, 
2  Ball.  L.  141. 

A  deed  that  is  defectlva  beoause  attested  onlj  bf 
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From  tbese  facts  the  court  concluded,  "  that 
faid  documeut  is  not  8ub8cril)ed  at  the  end 
thereof  by  the  testatrix  herself,  nor  did  any 
one  in  the  presence  of  the  testatrix,  and  by  her 
direction,  subscribe  the  name  of  the  testatrix 
thereto; "  and  accordingly  revoked  its  former 
orders  admitting  the  document  to  probate  and 
appointing'  an  administratrix.  From  these  or- 
ders reyofiog  the  probate  and  the  appointment 
of  an  administratrix,  the  proponents  and  ad- 
ministratrix bring  this  appeal. 

As  to  what  amounts  to  a  "  signing  "  by  a 
testator  under  the  Statute  of  29  Car.  IL,  it  is 
said,  in  Jarman  on  Wills  (page  201):  "It has 
been  decided  that  a  mark  is  sufficient  and  that, 
notwithstanding  the  testator  is  able  to  write. 


and  though  his  name  does  not  appear  on  the 
face  of  the  will."  To  the  same  eJSect  is  sec 
tion  808  of  Schouleron  Wills,  citing  American 
cases.  Section  14  of  the  Civil  Co<ie  provides 
that  "  '  signature'  or  '  subscription,'  includes 
'mark,'  when  the  person  cannot  write,  his 
name  being  written  near  it,  and  written  by  a 
person  who  writes  his  own  name  as  a  witness." 
In  this  case  the  whole  body  of  the  will,  includ- 
ing the  name  of  the  testatrix,  was  written  bv 
Emma  Endres,  who  sisned  as  a  witness.  If 
the  mark  can  be  regarded  as  subscription  by 
the  testatrix,  the  execution  of  the  will  was  in 
perfect  accordance  with  section  1276  of  the 
Civil  Code. 
It  is  contended,  however,  by  counsel  for  re- 


the  marks  of  the  witnesses  respeotlvelj  will  be  up- 
held as  a  valid  oontraot  to  convey.  Sparks  v. 
WoodBtook  Iron  ft  Steel  Go.  87  Ala.  29^  See  also 
OBiTier  V.  Hampton,  supra. 

A  statute  providiDg-  '*  that  the  word  *■  sig^nature* 
or  *Bubflcriptioo*  includes  mark  when  the  person 
cannot  write,  his  name  belngr  written  near  it  and 
wltnemed  by  a  person  who  writes  his  own  name  as 
a  witness,"  does  not  exclude  other  proof  if  not  so 
attested.  Ex  parte  Miller,  49  Ark.  18.  See  Davis  v. 
8emmes,  51  Ark.  48. 

But  under  this  statute  a  mark  is  not  a  sufficient 
ligature  to  a  deed  which  has  not  been  both  ac- 
knowledged and  filed  where  the  person  writing  the 
grantor's  name  has  not  subscribed  his  own  name. 
Watson  V.  Billings,  38  Ark.  278. 

This  construction  was  held  in  Ex  parte  Miller, 
niprm  to  mean  that  such  signature  is  not  to  be 
taken  as  prima  facie  genuine  without  other 
froof. 

And  such  a  statute  does  not  mean  that  a  party 
cannot  bind  himself  by  mark  signature  to  a  note 
without  such  attestation.  Brown  v.  McClanahan, 
9  Baxt.  347;   Vanover  v.  Murphy,  12  Ky.  L.  Bep. 

The  same  is  held  in  regard  to  a  chattel  mortgage. 
Alabama  Warehouse  Co.  v.  Lewis,  56  Ala.  516; 
Breene  v.  McCrary,  52  Ala.  154;  Bickley  v.  Keenan, 
0C  Ala.  296 ;  Jones  v.  Hough,  77  AJa.  437. 

It  was  held  under  this  statute  that  an  indorse- 
ment on  a  note  by  mark  which  was  not  attested 
was  not  a  signature,   flowers  y.  Bitting,  45  Ala. 

m. 

But  this  was  overruled  in  Wimberly  v.  Dallas,  62 
Ala.  196,  holding  that  a  signature  by  mark  to  a  note 
unattested  was  a  valid  signature  unless  its  execu- 
tion was  denied  under  oath. 

If  a  note  signed  by  a  mark  is  declared  upon  and 
the  signature  is  not  denied  under  oath  as  required 
bf  a  rule  of  court,  it  will  be  upheld  as  a  genuine 
signature.    Willoughby  v.  Moulton,  47  N.  H.  206. 

A  note  was  held  not  valid  where  the  payee  signed 
the  name  of  the  obligor  to  the  same  which  pur- 
ports to  be  signed  by  the  obligor^s  mark.  Carlisle 
y.  Campbell,  76  Ala.  247. 

But  in  Johnson  v.  Davis,  96  Ala.  298,  this  is 
elaimed  to  liavebeen  so  decided  on  the  ground  that 
the  payee  made  the  mark  also,  although  it  does 
notclearly  appear  in  the  opinion,  and  the  latter 
caee  holds  that  a  mortgage  and  note  where  the 
name  of  the  grantor  and  obligor  was  written  by 
the  payee  but  signed  by  mark  by  the  obligor  and 
properly  attested  were  valid. 

So  a  bill  of  exchange  payable  to  the  drawer,  in- 
dorsed by  her  by  mark,  her  name  being  In  the 
handwriting  of  plaintiff,  an  indorsee,  was  sustained 
where  the  mark  was  identified  by  peculiarities. 
George  v.  Surrey,  Mood,  ft  M.  516.  See  also  Fogg 
v.Bennia,  infra, 

Anote  may  be  signed  by  the  obligor  with  his 
mark  and  wiU  be  valid,   flilbom  ▼.  Aif  ord,  »  OaL 


481^  Williams  v.  Riches,  77  Wis.  569;   Whitney  v. 
Clary,  146  Mass.  166. 

The  following  cases  also  hold  that  a  note  may  be 
signed  by  mark,  but  the  question  involved  in  the 
oases  was  the  sufficiency  of  the  proof.  Whitelocke 
V.  Musgrove,  1  Cromp.  ft  M.  511,  8  Tyrw.  541; 
BaUinger  v.  Davis,  29  Iowa,  512 ;  Wolff  v.  Mackrell, 
(Pa.)  Kov.  7, 1887 ;  Robinson  v.  Robinson.  20  S.  C. 
567 :  Bussey  v.  Whitaker,  2  Nott  ft  McC.  874 ;  Lever 
V.  Lever,  1  Hill,  £q.  62;  Paisley  v.  Snipes,  2  Brev. 
200 ;  Jones  v.  Jones,  12  Rich.  L.  116. 

And  a  note  signed  by  mark  may  be  valid  even  tf 
the  maker*s  name  is  not  written  there.  Zimmer- 
man V.  Sale.  3  Rich.  L.  76. 

And  it  need  not  be  witnessed  under  Ind.  Stat.,  2 
Gkivin  ft  Hord,  888,  providing  that  where  the  signa- 
ture of  a  person  is  required'the  proper  handwriting 
or  his  mark  shall  be  intended.  Shank  v.  Butsch,  28 
Ind.  19. 

And  a  note  signed  was  also  held  valid  where  the 
attesting  witness  was  in  the  adjoining  room  when 
the  note  was  read  to  the  signer  by  the  scrivener 
within  the  bearing  of  the  witness.  Whitney  v. 
Clary,  supra. 

And  such  signature  by  mark  may  be  identified 
by  peculiarities.  Fogg  v.  Dennis,  8  Hump.  47 ; 
Pearcyv.  Dicker,  IB  Jur.  997;  George  v.  Surrey, 
Mood,  ft  M.  616;  Gervals  v.  Baird,  2  Brev.  87; 
Shiver  V.Johnson,  Id.  397:  Nelius  v.  BrickelU  2N. 
C.19.  See  also  Jackson  v.  Van  Dusen,  5  Johns.  144, 
4  Am.  Deo.  330:  Thompson  v.  Davitte,  69  Ga.  472. 

The  case  of  Reap  v.  Featherstone,  4  Luzerne  Le- 
gal Reg.  Pa.  4,  which  we  have  not  been  able  to  ex- 
amine, is  said  in  Brightly  *s  Pennsylvania  digest  to 
hold  that  a  mark  is  a  sufficient  signature,  but  must 
be  proved  If  disputed. 

A  contract  also  may  be  signed  by  the  party  to  be 
charged,  with  his  mark.  Foye  v.  Patch.  132  Mass. 
105 ;  Zaoharie  v.  Franklin.  37  U.  S.  12  Pet.  161,  9  L. 
ed.  1065;  Madison  v.  Zabriskie.  U  La.  261 ;  Watts  v. 
Kllbum,7Ga.856. 

So  a  recognizance  may  be  signed  by  surety  by 
mark.  Vincennes  Nat.  Bank  v.  Cockrum,  64  Ind.229. 

And  the  same  is  true  of  a  bail  bond.  Hammons 
V.  State,  69  Ala.  164,  81  Am.  Rep.  18. 

And  of  an  appeal  bond.  State  v.  Byrd,  98  N.  01 
624. 

So  an  officer's  return  may  be  signed  by  mark. 
Cox  V.  Montford,66Ga.62. 

And  so  may  a  power  of  attorney  that  is  acknowl- 
edged.   Blchel berger  v.  Sifford,  27  Md.  320. 

In  Louisiana  the  ordinary  mark  of  a  party 
places  the  evidence  of  the  instrument  on  a  footing 
with  all  private  instruments  in  writing.  Tagiasoo 
V.  Molinari,  9  La.  512. 

And  an  affidavit  made  in  America  signed  by 
mark,  where  the  notary  stated  that  It  was  read  to 
deponent,  was  sustained .  although  the  English 
practice  is  to  set  forth  in  the  jurat  that  the  attest- 
ing witness  saw  the  mark  made.  Savage  ▼.  Hutch- 
inson, 24  L.  J.  Ch.  238.  LT. '^ 
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spondeats  that  Ibe  nnmeof  theteatfllrix,  which 
aupcars  in  the  body  of  the  will  is  not  "oear" 
the  mark,  and  thereTore  that  the  use  of  the 
mark  to  represent  her  name  was  not  author- 
ized. The  only  conceivable  object  of  requir- 
ing the  name  to  be  written  "  near"  the  mark, 
is  to  show  what  name  the  mark  is  intended  to 
represent.  In  this  case  it  clearly  appears  that 
the  mark  was  intended  to  represent  the  name 
of  the  testatrix.  It  is  therefore  near  enough  to 
her  name,  as  written  in  the  body  of  the  will, 
to  satisfy  the  requirement  of  section  14  of  the 
Civil  Code. 

It  is  further  contended  that  the  mark  was 
unauthorized,  because  the  testatrix  knew  how 
to  write,  though  she  was  physically  unable  to 
do  so;  and,  from  an  extract  from  the  opinion 
of  the  learned  judge  who  decided  the  case, 
copied  into  respondents'  brief,  it  would  appear 
that  the  decision  rested  upon  this  ground.  The 
extract  is  aa  follows:  "In  the  case  at  bar 
it  is  especially  proper  to  enforce  the  strict  let- 
ter of  the  law,  as  it  appears  that  the  proposed 
paper  was  written  and  witnessed  and  marked 
as  and  for  the  act  of  a  woman  who  could 
write,  but  who  was  too  ill  to  even  write  her 
name.    Wills  executed  under  such  conditions 


are  presumably  the  wills  of  persons  other  than 
the  one  then  actually  dyin jbt.  If  the  presump- 
tion mentioned  should  be  indulged  in  any  case, 
it  surely  cannot  apply  to  this  case,  since  there 
is  no  allegation  of  fraud,  and  no  question  that 
the  testatrix  was  of  sound  and  disposing  mind 
at  the  time  she  made  her  mark  uid  declared 
the  instrument  to  be  her  wiU.  Persons  who 
know  how  to  write  may  become  physically  in 
capable  of  writing  their  names  by  reason  of 
rheumatism,  or  paralysis  of  the  hands,  and 
other  causes  besides  general  physical  debility, 
though  of  sound  mind;  and  it  seems  unreason- 
able that  the  legislature  intended  to  exclude  all 
such  persons  from  the  privilege  of  subscribing 
a  will  or  other  instrument  by  a  mark.  The 
language  of  the  Code  is.  "when  the  person 
can  not  write. "  This  fairly  includes  all  persons 
who  are  unable  to  write  from  any  cause,  even 
though  they  know  how  to  write.  I  think  the 
orders  appealed  from  should  be  reversed. 

We  concur:    Belcher*  C;  Footep  (7. 

Per  Cnriaoi  t 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  orders  appealed  from  are  reversed. 
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*1.  When  a  trial  Jnd^e  In  requested  to 
nonsuit  or  direct  a  verdict  in  the  trial  of 
an  action  to  enforce  a  liability  for  nefirlinrenee, 
his  duty  is  to  determine  whether  facts  have  been 
established  by  evidence  from  which  negligence 
may  be  reasonably  Inferred.  If  the  real  facts 
are  in  substantial  dispute  the  case  cannot  be 
taken  from  the  Jury. 

4.  The  rule  requiring  one  exercMng 
him  lawftd  rights,  in  the  place  where 
the  ezerciae  of  lawfbl  rights  by  others 
may  put  him  in  peril*  to  use  such  precau- 
tion and  care  for  his  safety  as  a  reasonably  pru- 
dent man  would  use  under  the  circumstances,  is 
the  measure  of  duty  for  one  wno  crosses  a  pub- 
lic highway  on  foot.  He  must  use  his  powers  of 
observation  to  discover  approaching  vehicles, 
and  his  Judgment  how  and  when  to  cross  without 
collision,  but  his  observation  need  not  extend  be- 
yond the  distance  within  which  vehicles  moving 
at  lawful  speed  would  endanger  him.  If  obstacles 
temporarily  intervene  to  prevent  observation, 
he  sbould  wait  until  the  required  observation  can 
be  made. 

8.   Street-cars  propelled  by  electricity* 

and  running  along  land  burdened  only  with  the 
easement  of  a  public  highway,  cannot  be  run  at 
a  rate  of  speed  incompatible  with  the  lawful  and 
customary  use  of  the  highway  by  others  with 
reasonable  safety. 
'^Headnotes  by  MAon,  J. 


(December  6,  IMS.) 

ERROR  to  the  Supreme  Court  to  reyiew  a 
jud^^ment  afflrminf  a  judgment  of  the 
Essex  County  Circuit  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Affirmed 


Statement  by  Magie»  J..' 

Fanny  Bloch,  the  defendant  In  error. 
brought  an  action  of  tort  against  the  Newark 
Passenger  Railway  Company,  the  plaintiff 
in  error,  in  the  Essex  circuit,  to  recover  dam- 
ages for  an  injury  received  from  a  car  of  the 
company  running  in  a  public  street.  After 
the  evidence  was  all  in,  counsel  for  the  rail- 
way company  requested  the  judge  to  direct, 
a  verdict  in  its  favor.  The  request  was  re- 
fused, and  exception  was  taken.  Other  ex- 
ceptions were  taken  to  the  charge,  and  to 
refusals  to  charge  as  requested.  After  judg- 
ment in  favor  of  defendant  in  error,  the  cause 
was  removed  by  writ  of  error  to  the  supreme 
court,  and  error  was  assigned  on  the  excep- 
tions.    The  judgment  was  there  aflSrmed. 

Mr,  A.  <}.  Keasbey,  for  plaintiff  in  error: 
The  testimony  shows  that  plaintiff  was  in- 
jured because  she  ran  baslily  across  the  street 
diagonally  looking  backward  when  warned, 
and  plunging  directly  upon  the  car,  before  it 
coold  possibly  be  stopped.  Therefore,  the 
court  erred  in  refusing  to  direct  the  jury  to  ren- 
der a  verdict  for  the  defendant,  on  the  ground 
that  the  whole  evidence  showed  con tri outcry 


Nora.— The  above  is  In  view  of  the  wonderful   such  cars.    On  the  latter  question,  see  also  Ouaon 


extension  of  electric  car  routes,  a  very  Important 
case  on  the  lawful  speed  of  electric  cars  as  well  as 
on  the  negligence  of  a  person  who  is  struck  by 

22  L.  R.  A. 


V.  Federal  Street  &  P.  Y.  K.  Go.  (Pa.)  16L.  R.  A.  tl9; 
Bbrisman  v.  Bast  Harrisburg  City  Pass.  B.  Oo.  (Fa.) 
17  L.  B.  A.  Ma. 


See  also  30  L.  R.  A.  303;  32  L.  R.   A.  27C;  34  L.  R.  A.  350;  36  L,  R.  A.  216; 
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iieglij^eDce  on  the  part  of  the  plaintiff  and  no 
nei^Iiffence  on  the  part  of  the  defendant. 

Aluough  the  defendant  was  cuilty  of  prross 
negligence,  whereby  the  plaintiff  was  injured, 
yet,  if  the  plaintiff  was  guilty  of  any  negli- 
gence or  want  of  care  which  contributed  to 
tlie  injury  he  cannot  recoTer. 

Drake  ▼.  Mount,  83  N.  J.  L.  441;  Penn^yl- 
mnia  R.  Ch,  ▼.  Righter,  42  N.  J.  L.  180. 

Thai  one  may  walk  upon  a  sidewalk  and, 
relying  on  its  continuity  being  unbroken  for 
its  whole  width,  may,  without  being  guilty  of 
negligence,  permit  his  attention  to  l^  diverted 
from  the  pavement  in  front  of  him.  is  undoubt- 
edly settled  law.  But  such  a  rule  is  inapplicable 
lo  a  pedestrian  crossing  a  street  used  for  the 
passage  of  vehicles  drawn  by  horses.  He  is 
bound  to  look  in  the  direction  in  which  he  is 
moving  and  to  observe  approaching  vehicles. 

i^eeU  V.  OmnoUy  Street  R.  Co.  64  N.  J.  L. 
«18. 

The  rule  of  law,  with  respect  to  steam  rail- 
roads, is  not  based  upon  the  exclusive  charac- 
ter of  the  right  of  way  enjoyed  by  a  steam 
railroad,  but  upon  the  fact  that  the  public 
convenience  requires  that  the  trains  should 
run  at  a  high  rate  of  speed,  and  that  public 
safetv  requires  that  people  crossing  the  tracks 
should  take  care  to  avoid  collisions. 

Pennsylvania  R,  Co.  v.  Righter,  iwpra. 

The  horse  car  has  as  good  a  right  to  the  use 
'Of  its  tracks  as  the  steam  car  has  to  the  use  of 
the  railroad  at  a  street  crossing.  Its  use  is,  to 
a  certain  extent,  exclusive.  It  has  the  right 
•of  way  of  necessity,  because  it  cannot  turn  off 
the  track. 

Camden  Horee  R,  Co.  y.  Citizent  Coach  Co. 
^28  N.  J.  £q.  145;  Johnson  v.  Hudson  River  R, 
Co.  6  Duer,  633,  20  N.  Y.  65,  75  Am.  Dec.  875; 
Thomp.  Neg.  §  397;  Whart.  Neg.  820;  2 
Sbearm.  &  Redf.  Neg.  ^  462. 

If  the  injury  was  occasioned  in  any  degree  by 
the  conduct  of  the  plaintiff  herself  in  crossing 
ID  an  incautious  and  improper  manner,  defend- 
ant will  l>e  entitled  to  the  verdict. 

Hawkins  v.  Cooper,  8  Car.  &  P.  478;  Woolf 
f.  Beard.  Id.  873;  Owen  v.  Hudson  River  R. 
Co.  2  Bosw.  374,  7  Bosw.  829;  Mangam  v. 
Brooklyn  City  R.  Co.  86  Barb.  280;  Liddy  v. 
^.  Lovis  R.  Co.  40  Mo.  506;  Fenton  v.  ikcond 
Ave.  R.  Co.  126  N.  Y.  625;  Carson  v.  Federal 
Street  eft  P.  V.  R.  Co.  15  L.  R.  A.  257,  147  Pa. 
219;  Marland  v.  Pittsburg  <£  L.  E.  R.  Co.  123 
Pa.  487;  Pennsylvania  R.  Co.  v.  BeU,  122  Pa. 
58;  Ash  v.  WUmington  d  N.  R.  Co.  US  Pa. 
133;  Myers  v.  Baltimore  dt  0.  R.  Co.  150 
P*.  386:  Pyne  v.  Broadway  dt  S.  A.  R.  Co.  46 
y^.  Y.  8.  R.  662;  Moebus  v.  Herrmann,  108  N. 
Y.  349;  Bhrisman  v.  East  Harrisburg  City 
Pass.  R.  Co.  17  L.  R.  A.  448.  150  Pa.  180; 
Wheeiahany.  Philadelphia  Traction  Go.  150  Pa. 
187;  Creamer  v.  West  End  Street  R.  Co.  16  L. 
B.  A.  490,  156  Mass.  320. 

Whatever  distinction  may  be  drawn  between 
Ihe  steam  road  and  the  electric  railway  travers- 
ing the  streets  of  a  city  under  present  condi- 
tions, with  respect  to  the  duty  of  pedestrians 
<:ro68ing  their  tracks,  it  must  be  held  that  some 
degree  of  care  is  necessary,  and  it  cannot  be 
sound  law  to  hold  that  in  the  one  case  a  per- 
son crossing  must  stop,  look,  and  listen  for  a 
train  that  Is  visible  or  audible,  and  in  the  other 
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to  refuse  to  charge  a  Jury  that  any  duty  of 
caution  whatever  is  required  and  to  charge 
that  if  he  steps  in  front  of  a  rapidly  moving 
car  approaching  in  plain  sight  without  seeing 
it  until  it  is  upon  him  and  is  injured,  the  cul- 
pable negligence  of  the  driver  may  be  inferred. 

The  negligence  of  a  minor  not  a  mere  child 
will  defeat  recovery  as  in  the  case  of  adults. 

Nagle  v.  AUegheny  Valley  R.  Co.  88  Pa.  85, 
32  Am.  Rep.  413;  Atlas  Engine  Works  v.  Ran- 
dall, 100  Ind.  293,  50  Am.  Rep.  798;  Burke  v. 
Broadway  db  8.  A.  R.  Co.  49  Barb.  529. 

A  street  railway  company  is  not  liable  for 
injuries  to  a  child  who  its  motorman  sees 
standing  five  feet  away  from  the  track,  and 
who  suddenly  breaks  loose  from  its  companions 
and  runs  across  the  track,  where  the  motor- 
man  uses  all  the  means  then  at  his  command 
to  stop  the  car. 

Padueah  Street  R  Co.  ▼.  Adkins,  14  Ey.  L. 
Rep.  425. 

A  street  railway  company  is  not  liable  for 
the  death  of  a  person  who  on  a  clear  night 
stops  behind  a  cable  car  going  in  one  direction 
in  front  of  another  going  in  the  opposite  di- 
reption,  having  a  bright  headlight  and  visible 
for  a  longdistance,  although  it  was  proceeding 
at  a  high  speed  and  the  gripman  having  seen 
such  person  standing  at  the  side  of  the  track 
engaged  in  conversation  has  turned  his  head 
away. 

SeoU  V.  Third  Ave.  R.  Co.  41  N.  Y.  B.  R 
152. 

The  gripman  on  a  cable  street-car  is  not 
bound  to  anticipate  that  children  on  the  side- 
walk will  run  suddenly  towards  the  track; 
nor  is  it  absolutely  his  duty  to  stop  the  car  at 
once  if  he  sees  a  boy  running  towards  the 
track,  but  he  may  exercise  his  judgment  to 
determine  whether  the  boy  will  see  the  car  and 
stop;  and  if  he  acts  as  a  reasonable  and  pru- 
dent gripman  ought,  and  makes  every  effort 
he  can  to  avoid  the  injury,  the  company  will 
not  be  liable  for  injuries  to  such  boy. 

Mt.  Adams  dE.  P.  R.  Co.  v.  Carfi/^a,  6  Ohio 
C.  C.  606.  8  U.  8.  Gen.  Dig  1892,  p.  2028, 
par.  78.  See  also  Pyne  v.  Broadway  d  S.  A.  R. 
Co.  46  N.  Y.  8.  R.  662;  DriseoU  v.  Market  Street 
CaUe  R.  Co.  97  Cal.  558. 

Mr.  Edward  Q.  Keasbey*  also  for 
plaintiff  in  error: 

Messrs.  Louis  Hood  and  Samuel  Ka- 
lischy  for  defendant  in  error: 

An  ordinary  railway  has  a  proprietary  right 
in  its  track.  It  owns  its  roadbed,  which  it 
acquires  by  process  of  condemnation.  Its 
tracks  cannot  be  used  by  ordinary  vehicles. 
The  only  right  which  the  public  has,  is  the 
right  to  cross  the  tracks  at  the  street  crossings. 
It  operates  its  road  with  a  power  not  easily 
controlled.  A  railroad  company  has  the  ex- 
clusive use  ot  its  tracks  and  roadbed.  The 
legislature  prescribes  what  duties  a  railway 
company  owes  at  street  crossings. 

See  Rev.  1877.  p.  910.  pl.  6,  11.  p.  920.  §  67; 
Citizens  Coach  Co.  v.  Camden  Horse  R.  Co.  88 
N.  J.  £q.  274,  36  Am.  Rep.  542 

A  street  railway  has  no  proprietary  right  in 
its  roadbed.  Their  tracks  are  used  in  common 
by  their  cars  and  the  traveling  public.  Its 
use  of  the  public  higbwav  is  merely  in  aid  of 
the  identical  use  for  which  the  street  was  era 
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at«d,  and  not  a  new  and  independent  one;  and 
for  thie  reason  an  abutting  owner  to  a  street 
railway  is  not  entitled  to  damages. 

Lynam  v.  Uniou  R,  Co,  l\i  Mass.  83;  Bhea 
▼.  St,  Paul  aty  R  Co,  (Minn.)  July  7,  1892; 
JShri$man  y.  East  HarrUburg  City  Pass,  P.  Co, 
17  L.  R  A.  448,  150  Pa.  180;  Gitieens  Coach 
Oo.  Y,  Camden  Horse  R,  Co,  supra. 

Defendants  were  authorized  to  exercise  their 
rights,  not  to  the  exclusion  of  the  public,  but 
having  regard  to  the  rights  of  the  public  in 
the  pm)]ic  streets. 

Citiuns  Ooaeh  Co.  ▼.  Camden  Borss  R.  Oo, 
mipra. 

Street-cars  are  in  the  main  governed  by  the 
same  rules  as  other  vehicles  on  the  street,  with 
such  modifications  as  grow  oat  of  the  neces- 
sities of  the  situation.  Where  the  cars  are 
propelled  by  electricity,  the  duty  resting  upon 
the  street  railroad  is  not  modified.  Their 
motormcn  must  be  on  the  alert,  not  only  at 
street  crossings  but  everywhere  upon  the 
tracks,  to  see  that  citizens  are  not  run  down 
and  injured. 

Sliea  V.  St,  Paul  City  R.  Co,  supra;  McOlain 
▼.  Brookiyn  City  R.  Co,  116  N.  Y.  459;  GcU- 
lag/ier  v.  Coney  Island  db  B.  R,  Co,  24  N.  Y. 
S.  R.  746;  JSarih  Hudson  R,  Oo,  v.  Isley,  49 
K.  J.  L.  468;  Ehrisman  v.  East  HarrMmrg 
City  R.  Co,  17  L.  R.  A.  448.  150  Pa.  180;  Chi 
eago  West,  Div,  R,  Co.  v.  Ingrahamf  88  111. 
App.  851. 

On  the  other  hand,  the  traveler  must  use 
due  care  to  keep  out  of  the  way  of  the  street- 
car. In  crossing  the  street  of  a  crowded  cit^ 
he  is  not  bound  to  wait  until  all  the  vehi- 
cles are  out  of  the  street  before  he  attempts  to 
cross,  for  if  such  a  rule  prevailed  he  would  be 
compelled  during  the  whole  of  his  life  to  stay 
on  one  side  of  the  street.  He  must  fairly  act 
in  a  reasonable  manner  respecting  the  right  of 
a  street  railway.  He  is  bound  to  use  reason^ 
able  care  under  the  circumstances  and  do  what 
a  prudent  men  under  the  circumstances  would 
do. 

McClain  v.  Brooklyn  City  R.  Co.  supra;  Fen- 
ton  V.  Second  Ate.  R,  Co.  128  N.  Y.  625;  FUck- 
tnstein  v.  Dry  Dock,  E,  B.  dt  B,  R.  Co,  105 
N.  r.  655;  JV(9WA  Hudson  R.  Co,  v.  Isley,  supra; 
Shea  V.  St.  Paul  City  R,  Oo.  supra;  Shapleigh 
V.  Wyman,  184  Mass.  118;  Boioser  v.  Wellington, 
126  Mass.  891;  Creamer  v.  Wtst  End  Street  R 
Co.  16  L.  R.  A.  490,  156  Mass.  820;  Chicago 
City  R.  Co.  V.  Robinson,  4  L.  R.  A.  126, 127 
III.  9;  Moehus  v.  Herrmann,  108  N.  Y.  854. 

Assuming,  for  the  sake  of  argument,  that  it 
is  the  duty  of  a  person  crossing  a  highway 
upon  which  street  cars  are  operated  to  look  and 
listen^for  in  this  case  the  plaintifi?  did  look 
and  listen — may  the  plaintiff  cross  even  if 
there  be  an  approaching  car?  It  is  patent,  in 
view  of  the  condition  which  a  much  traveled 
highway  presents,  that  one  may  cross. 

Fen  ton  v.  Second  Ave.  R.  Oo.  supra;  Wells  v. 
Brooklyn  City  R,  Co.  58  Hun,  889. 

It  is  the  rule  in  steam  railways  that  when  a 
railroad  company  has  created  extra  danprer  it 
is  bound  to  use  extra  precautions;  and  if  the 
track  is  put  in  a  position  where  trains,  when 
close  to  their  transit  over  a  public  street  or 
road  cannot  be  seen,  that  is  an  extra  danger 
calling  for  more  than  ordinary  cautionary 
signals. 

82L.R.A. 


New  York,  L,  E,  dkW,  R  Co,  v.  Randa, » 

N.  J.  L.  144. 

Where  street-car  tracks  are  in  close  prox- 
imity, to  run  a  car  or  train  of  cars  in  one 
direction  at  rapid  speed,  and  without  sicrnal  or 
warning,  over  a  sidewalk  crossing,  while  a  car 
or  train  bound  in  the  opposite  direction  is  dis- 
charging passengers  at  such  crossing,  and 
where,  as  in  this  case,  the  view  of  the  ap* 
proaching  train  is  obstructed  by  the  standing^ 
cars  from  which  the  person  injured  has  just 
alighted,  is  surely  conduct  which  fairly  tend» 
to  prove  culpable  negligence,  even  though  the 
rate  of  speed  of  such  approaching  train  does* 
not  exceed  that  which  is  permitted  by  ordi* 
nance,  and  it  cannot  be  said,  as  matter  of  law, 
that  such  conduct  is  not  negligence. 

Chicago  City  R,  Oo,  v.  Robinson,  4  L.  R.  A. 
126,  127  lU.  9. 

Plaintiff  had  a  right  to  rely  also  upon  the 
defendant's  running  its  cars  at  a  safe  rate  of 
speed  and  to  give  some  warning  or  signal  oir 
approaching  a  crossing. 

Orange  A  N.  H,  R,  Co.  y.  Ward,  47  N.  J.  L. 
668. 

The  rule  of  law  in  regard  to  the  negligence 
of  an  adult  and  the  rule  of  law  in  regard  to 
that  of  an  infant  of  tender  years  is  quite  dif- 
ferent. 

Washington  dh  G,  R.  Oo.  v.  Gladmon.  8^ 
U.  S.  15  Wail.  401,  21 L.  ed.  114:  Sioux  City  d^ 
P.  R  Co.  V.  Stout,  84  U.  B.  17  Wall.  657,  21  L. 
ed.  745;  Dowd  v.  Chicopee,  116  Mass.  98.  See 
also  Lynch  v.  Smith,  104  Mass.  52, 6  Am.  Rep. 
188;  Elkins  v.  Boston  dt  A.  R.  Co.  115  Masa» 
190;  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
ftep.  645;  Beckftanh  v.  Hiilier,  47  N.  J.  L.  14; 
Smith  V.  Irwin,  51  N.  J.  L.  508;  Haycroft  t. 
Lake  Shore  db  M.  S,  R,  Co.  64  N.  Y.  686;  Thur^ 
ber  V.  Harlem  Bridge,  M,  dt  F,  R.  Co,  60  N.  Y. 
887;  Daley  v.  Norudeh  dk  W.  R.  Co,  26  Conn. 
591;  Robinson  v.  Cone,  22  Vt  218, 54  Am.  Dec. 
67;  Duffy  v.  Missouri  Pae.  R.  Co.  19  Mo.  App. 
880;  Byrne  v.  New  York  Cent.  &  H.  R.  R.  Co. 
88  N.  Y.  620;  Cooper  v.  lAike  Shore  db  M,  8. 
R,  Co.  66  Mich.  261;  Ediff  v.  Wabash,  St.  L.  dk 
P.  R  Co.  64  Mich.  196. 

The  law  does  not  exact  from  an  infant,  fif- 
teen years  of  age,  the  same  degree  of  care 
and  prudence  in  the  presence  of  danger  as  Is 
exacted  from  adults. 

Swift  V.  Staten  Island  R  T.  R.  Co,  128  N.  Y. 
645;  Wright  v.  Detroit,  G.  H.  db  M,  R.  Co.  71 
Mich.  123. 

Magie»  J»,  delivered  the  opinion  of  the 
court: 

In  support  of  the  assignment  of  errora 
founded  on  the  exception  to  the  refusal  of 
the  trial  judge  to  direct  a  verdict  for  plain- 
tiff in  error,  It  is  insisted  that  the  evidence 
(all  of  which  is  contained  in  the  bill  of  ex- 
ceptions) showed  that  there  was  no  negli- 
gence on  its  part  producing  the  injury  for 
which  the  action  was  brought,  but  that  there 
was  negligence  on  the  part  of  the  defendant 
in  error  producing,  or  contributing  to  pro- 
duce, her  injury.  In  reviewing  a  judgment 
founded  on  a  verdict  directed  by  the  trial 
judge  after  the  whole  evidence  was  in,  thia 
court  declared  that  a  Jury  should  only  be 
controlled  in  its  verdict  by  a  peremptory  in- 
struction when  the  testimony   is  of  such  » 
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conclusive  character  as  would  compel  the 
court,  in  the  exercise  of  a  sound  legal  dis- 
cretion, to  set  aside  a  verdict  in  opposition 
thereto,  or,  as  the  learned  diancellor  who  de- 
livered the  opinion  said:  **To  put  it  more 
forcibly  and  more  accurately,  if  the  evidence 
be  such  that  the  court  would  set  aside  any 
number  of  verdicts  rendered  against  it,  the 
jury  may  be  controlled.**  Orue  v.  CaldvoeU, 
52  N.  J.  L.  215.  This  rule  must  furnish 
the  test  of  the  propriety  of  refusing  a  peremp- 
tory direction  to  lind  a  verdict.  It  has  been 
questioned  elsewhere  whether,  in  actions  to 
enforce  a  liability  arising  from  negligence, 
the  trial  Judge  can  with(S*aw  from  the  jury, 
by  nonsuit  or  direction  for  a  verdict,  the 
question  of  negligence,  which  is  a  mixed 
question  of  law  and  fact.  In  this  state  the 
power  of  the  trial  judge  to  nonsuit  has  been 
exercised  and  approved  for  many  years  in  a 
long  line  of  cases  too  familiar  to  need  to  be 
referred  to.  The  power  to  direct  a  verdict  is 
identical  with,  and  rests  upon  the  same 
foundation  as,  the  power  to  nonsuit.  When 
in  such  cases  the  trial  judge  is  requested  to 
nonsuit  or  to  direct  a  verdict,  his  duty  is,  as 
was  well  expressed  bv  Lord  Chancellar  Cairns 
in  Metropolitan  B.  Co.  v.  Jackson,  L.  R.  8 
App.  Cas.  193,  to  say  whether  any  facts  have 
been  established  by  evidence  from  which  neg- 
ligence may  be  reasonably  inferred.  If  none, 
there  is  no  case  to  go  to  a  jury ;  but  if,  from 
facts  established,  negligence  may  reasonably 
and  legitimately  be  inferred,  it  is  for  the 
jury  to  say  whether  from  those  facts  negli- 
gence ought  to  be  inferred.  In  performing 
this  function  the  trial  judge  must  take  care 
not  to  trench  on  the  peculiar  province  of  the 
jury  to  determine  questions  of  fact,  and  must 
bear  in  mind  that  the  question  is  not  whether 
he  would  infer  negligence  from  the  estab- 
lished facts,  but  whether  nej^li^ence  can  be 
reasonably  and  legitimately  inferred  there- 
from by  the  jury.  It  follows  that,  if  the 
real  facts  have  not  been  established  by  the 
evidence  but  remain  in  substantial  dispute, 
the  trial  judge  must  submit  them,  and  the 
inferences  to  be  drawn  from  those  which  the 
jury  find  established,  to  the  determination 
of  the  jury.  Moebus  v.  Becker,  46  N.  J.  L. 
41 ;  Delaware^  L.  db  W,  B.  Co,  v.  Shelton,  65 
N.  J.  L.  842.  When  this  request  was  made, 
it  was  obviously  impossible  for  the  trial 
judge  to  say  what  facts  had  been  established. 
The  evidence  was  contradictory  to  a  degree 
unusual  even  in  cases  of  this  sort.  It  was 
impossible  of  reconciliation,  and  the  real 
facts  could  only  be  determined  by  the  jury 
settling  the  credit  to  be  given  to  witnesses, 
and  weighing  and  comparing  their  variant 
testimony.  Under  such  circumstances  it 
would  have  been  error  to  withdraw  the  case 
from  the  jury. 

The  argument  in  behalf  of  the  plaintifiF  in 
error  is  next  addresired  to  an  exception  taken 
to  the  ruling  of  the  trial  judge  upon  a  re- 
quest to  charge.  To  make  the  request  in- 
telligible, it  should  be  stated  that  the  evi- 
dence of  defendant  in  error  in  respect  to  the 
mode  in  which  she  received  her  injury  was 
that  she  was  struck  and  run  over  by  a  car  of 
plaintiJGF  in  error,  propelled  by  electricity, 
and  running  on  the  west- bound  or  north 

22L.R.A. 


street-car  track  in  Springfield  avenue,  la 
Newark ;  that,  when  struck,  she  was  crossing 
the  avenue  from  south  to  north  on  a  cross- 
walk at  the  intersection  of  Prince  street  with 
the  avenue ;  that  an  east-bound  car  running 
on  the  south  street-car  track  had  stopped 
upon  the  crossing,  and  she  had  waited  until 
it  passed,  when  she  went  on,  **  looking  both- 
sides  f  that,  not  seeing  any  west- bound  car, 
she  stepped  on  that  track,  and  was  im- 
mediately struck  and  run  over.  It  appeared 
by  the  evidence  of  witnesses  called  by  her 
that  the  east-bound  car  stopped  at  the  cross- 
ing and  went  on,  and  the  west- bound  car 
passed  it,  running  at  great  speed,  and  with- 
out giving  signals;  one  witness  estimated 
the  speed  at  fifteen  miles  an  hour.  The  re- 
quest in  question  was  as  follows:  **If  the 
jury  believe  the  account  of  the  plaintiff  and 
her  witnesses  as  to  the  fact  that  one  car 
stopped  at  Prince  street  and  passed  the  other 
below  that  street,  it  was  the  duty  of  plain- 
tiff to  wait  long  enough  before  crossing  to 
allow  the  down  car  to  pass  far  enough  for 
her  to  see  whether  another  was  coming ;  and 
if  she  neglected  that  duty  she  was  guilty  of 
contributory  neglij?ence,  and  cannot  recover, 
although  the  jury  may  believe  that  the  up- 
car  was  going  at  an  unusual  rate  of  speed, — 
the  track  being  straight,  and  the  car  visible 
far  enough  to  avoid  it  at  any  possible  speed.  ^ 
The  judge  declined  to  charge  in  that  respect 
otherwise  than  he  had  charged,  and  this  ex- 
ception was  taken.  The  request  is  open  ta 
criticism  as  asserting  a  fact  respecting  the 
distance  at  which  a  car  was  visible,  whicb 
was  in  dispute.  But  it  may  be  considered, 
however,  as  raising  the  question  of  the  duty 
of  the  injured  person  under  the  circumstances 
above  set  out,  and  whether  the  request  cor- 
rectly states  that  duty. 

It  is  first  contended  that  the  question  of 
duty  in  this  case  is  affected  by  the  fact  that 
defendant  in  error  was  crossing  a  highway 
along  which  cars  propelled  by  electricity 
constantly  ran.  It  is  argued  that  the  duty 
to  take  precaution  against  danger  varies  with 
the  degree  of  peril ;  that  the  lawful  use  of  & 
highway  by  such  cars  has,  by  reason  of  their 
running  at  greater  speed,  created  additional 
danger  to  others  using  the  highway ;  and 
that  their  duty  in  respect  to  such  danger  has 
thus  been  enhanced  and  enlarged.  It  is  even 
insisted  that  the  duty  of  persons  traversing 
highways  on  which  such  cars  run  is  like  that 
imposed  on  persons  passing  along  a  highway 
where  it  is  crossed  at  grade  by  a  railroad 
operated  by  steam  power.  It  is  not  pre- 
tended, and  the  case  does  not  show,  that 
plaintiff  in  error  has  acquired  b^  legislative 
grant  any  right  to  run  its  cars  m  the  high- 
way at  any  rate  of  speed.  Such  a  grant  to 
use  a  rate  of  speed  in  highways  which  would 
be  destructive  of  its  customary  use  bv  others, 
and  incompatible  therewith,  would  not  be 
within  legislative  competency,  except  on 
compensation  made  to  the  owners  of  the  land 
traversed  by  the  highway.  Public  highways 
have  been  acquired  by  dedication  or  con- 
demnation for  the  use  of  the  public  in  pass- 
ing and  repassing.  Up  to  very  recent  times 
the  public  have  used  the  righto  of  passing 
and  repassing  on  highways,  on  foot  or  od 
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horseback,  or  In  Teblcles  drawn  by  horses  or 
other  animals.  When  authority  was  granted 
to  lay  rails  on  highways,  and  to  run  thereon 
«ar8  drawn  by  horses  for  the  carriage  of  pas- 
senecrs,  it  was  long  questioned  whether  such 
a  use  of  the  highway  did  not  impose  an  ad- 
ditional burden  upon  the  land,  and  whether 
fiuch  a  grant  could  be  made  without  com- 
pensation. It  was  finally  settled  by  the 
weight  of  authority  that  the  use  of  the  high- 
way by  such  cars  was  only  a  modification  of 
the  original  use  to  which  it  had  been  devoted, 
and  that  no  additional  burden  was  imposed 
by  such  grant.  That  doctrine  was  adopted 
in  this  state.  Citizens  Coach  Co.  ▼.  Camden 
Horse  R.  Co.,  88  N.  J.  Eq.  267.  86  Am.  Rep. 
542.  But  it  must  be  conceded  that  a  grant  of 
a  right  to  use  the  highway  in  a  mode  incom- 
patible with  its  customary  use  by  the  public 
would  impose  an  additional  burden,  and 
could  not  be  made  without  compensation. 
The  public  has  acquired  such  rights  in  the 
use  of  highways  as  the  owners  of  the  lands 
traversed  thereby  have  yielded  or  been  de- 
prived of,  and  it  may  not  be  restricted  in  the 
enjoyment  of  such  rights  by  a  use  of  the 
highway  inconsistent  and  incompatible  there- 
with, at  least  without  legislative  grant. 
Whether  the  public  rights  thus  acquired  may 
be  thus  diminished  or  destroyed  by  legisla- 
tive grant  when  no  compensation  is  made  to 
landowners  is  not  a  question  involved  in  this 
case,  and  no  opinion  is  intended  to  be  ex- 
pressed thereon.  As  has  been  stated,  no  leg- 
islative grant  in  this  case  is  shown.  The 
contention  of  plaintiff  in  error  rather  takes 
this  shape :  It  asserts  that  its  cars,  propelled 
bv  electricity,  are  capable  of  being  run  at 
greater  speed  than  other  vehicles  in  the  high- 
way, and  that  the  public  convenience  de- 
mands, for  passengers  carried  in  such  cars, 
what  is  called  ** rapid  transit;"  and  it  draws 
the  inference  that  its  cars  may  therefore  be 
run  at  such  speed  as  will  satisfy  this  public 
demand,  and  that  other  persons  lawfully  us- 
ing the  highway  in  the  customary  modes  must 
govern  themselves  and  use  the  highway  ac- 
cordingly. Judicial  opinions  have  been  cited 
to  us  which  appear  to  support  these  extraordi- 
nary propositions.  I  am  unable  to  subscribe 
to  the  notion  which  carried  to  its  logical 
conclusion,  would  permit  this  company,  and 
other  companies  running  cars  in  public  high- 
ways propelled  by  electricity,  cables,  etc., 
to  run  at  any  rate  of  speed  which  they  may 
deem  a  demand,  undefined  and  unrecognized 
by  law,  to  require.  The  right  to  use  the 
highways  by  such  cars  is  not  paramount  to 
the  rights  of  others  in  the  customary  use 
thereof.  It  must  be  used  in  a  manner  con- 
sistent with  such  rights  of  others.  Such  a 
paramount  right  as  is  contended  for  could 
not,  in  my  Judgment,  be  granted  without 
compensation,  and  it  surely  cannot  be  ac- 
quired from  a  vague  notion  of  a  public  de- 
mand for  rapid  transit.  There  is  no  just 
analogy  between  the  right  of  a  street  railway 
running  such  cars  longitudinally  along  the 
highway  and  the  right  of  a  railroad  company 
running  its  trains  across  a  highway  at  grade. 
The  latter  company  acquires  by  condemna- 
tion a  right  to  run  its  tracks  over  the  lands 
covered  by  the  highway,  and  so  burdens  it 
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with  an  additional  easement.  By  leirfBlatlve 
grant  it  uses  the  easement  so  acquired  in  the 
passage  of  trains  run  at  great  speed,  and  to 
a  certain  extent  the  public  easement  of  pas- 
sage is,  at  such  crossings,  modified.  No 
frant  for  the  acquisition  and  use  of  such  ad- 
itional  easement  has  been  made  to  the  street 
railways,  and  in  the  absence  of  such  grant 
no  right  to  run  cars  at  excessive  rates  of 
speed  exists.  Their  only  right  in  this  respect 
is  to  run  at  such  rate  as  will  not  interfere 
with  the  customary  use  of  the  highway  by 
others  of  the  public  with  safety. 

Let  us  now  consider  whether  the  request 
under  consideration  correctly  states  the  duty 
of  defendant  in  error  under  the  circumstances 
supposed.  The  duty  devolving  on  one  using 
a  highway  for  passage  on  foot  varies  with 
circumstances  which  are  infinitely  various. 
It  may  be  of  one  degree  when  the  highway 
is  a  quiet  country  road,  and  of  another  de- 
gree when  it  is  the  crowded  street  of  a  great 
city.  It  may  differ  at  different  hours  or  the 
day,  with  respect  to  different  vehicles  and 
the  differing  rates  of  speed  at  which  they  are 
moving,  and  by  reason  of  different  opportuni- 
ties of  observation.  It  is  impossible,  in  mr 
judgment,  to  classify  these  variant  circuni- 
stances,  and  to  lay  down  a  precise  rule  as  to 
the  degree  of  care  required  m  each  class.  In 
dealing  with  cases  off  this  sort  we  must  recur 
to  the  general  rule  which  requires  one,  in 
exercising  his  lawful  rights  in  a  place  where 
the  exercise  of  like  rights  by  others  mav  pat 
him  in  peril,  to  use  such  precaution  and  care 
for  his  safety  as  a  reasonably  prudent  man 
would  use  under  the  circumstances.  From 
this  rule  it  may  be  said,  in  general,  that  one 
who  passes  on  root  along  a  sidewalk  or  foot- 
path of  a  highway  must  use  his  powers  of 
observation  in  respect  to  other  passers  there- 
on, and  a  reasonable  judgment  to  avoid  col- 
lision. In  crossing  the  roadway  a  foot  pas- 
senger must  likewise  use  his  powers  of 
observation  to  discover  approaching  vehicles, 
and  a  like  judgment  when  and  how  to  cross 
without  collision.  In  the  latter  case,  doubt- 
less, the  degree  of  care  required  exceeds  that 
required  in  the  former  case,  not  because  the 
right  of  the  foot  passenger  and  the  right  of 
the  driver  of  a  vehicle  differ,  but  because  of 
the  circumstances.  The  vehicle  usually  trav- 
els at  a  greater  speed  ;  it  cannot  be  so  quickly 
stop  ped  or  di  verted  from  i  ts  course.  A  street- 
car cannot  deviate  from  its  track,  while  the 
passer  on  foot  may  quickly  stop,  turn  aside, 
or  even  retrace  his  steps.  So  it  may  also  be 
generally  said  that,  if  obstacles  temporarily 
intervene  to  prevent  observation,  reasonable 
prudence  would  dictate  delav  until  such  ob- 
servation as  is  requisite  has  \)een  made. 

But  the  request  before  us  brings  into  ques- 
tion the  extent  to  which  one  crossing  the 
roadway  on  foot  must  extend  his  observation. 
Its  claim  is  that  such  observation  must  be 
extended  to  any  approaching  car,  no  matter 
bow  distant.  But  this  is  obviously  an  ex- 
aggerated notion  of  the  duty  required.  The 
most  prudent  man  would  never  suppose  him- 
self required  to  thus  observe.  If  such  a  rule 
of  duty  were  adopted  and  practiced  in  a 
crowded  city,  the  crossing  of  many  streets 
would  be  barred  to  pedestrians  for  a  great 
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part  of  the  time.  The  general  rule  to  which 
we  have  recurred  does  not  juBtifj  this  excess- 
ive view  of  the  duty  required.  It  will  re- 
quire one  crossing  tlie  roadway  on  foot  to 
extend  his  ol>8ervation  only  to  the  distance 
within  which  vehicles  proceediner  at  custom- 
ary and  reasonably  safe  speed  would  tlireaten 
his  safety.  Under  this  rule  the  defendant  in 
error  should  doubtless  have  waited  until 
she  could  have  observed  any  westbound  car 
which,  traveling  at  customary  and  reasonably 
safe  speed,  might  imperil  her  in  crossing; 
but  she  was  not  bound  to  delay  until  she 
could  have  seen  any  car  on  that  track  at  any 
distance,  coming  with  excessive  and  danger- 
ous speed.  The  charge  was  ample  and  cor- 
rect on  this  subject,  and  the  Instruction  asked 
for  was  properly  refused. 

The  trial  judge  was  further  requested  to 
charge  that  any  one  approaching  a  crossing 
must  take  notice  of  it,  and  exercise  a  reason- 
able measure  of  care  to  avoid  contact  with 
the  moving  car;  and  "if,  by  looking,  the 
plaintiff  could  have  seen  and  so  avoided  an 
approaching  car,  she  cannot  recover."  The 
request  was  not  refused,  but  the  trial  judge 
said  that  he  had  ** charged  substantially  ac- 
cording to  his  understanding  of  tlie  law  on 
tiiat  subject. "  An  exception  was  then  taken 
to  the  charge  so  far  as  it  did  not  embrace 
''that  secondary  proposition."  iSuch  an  ex- 
ception does  not  araw  into  review  an  omis- 
sion in  the  charge.  If  counsel  conceived  that 
a  pertinent  proposition  of  law  had  been  omit- 
ted, he  should  have  specifically  requested 
the  desired  instruction,  and  excepted  to  a 
refusal.  If  the  proposition  in  question  had 
been  requested  and  refused,  I  think  there 
would  have  been  no  error.    It  is  a  proposi- 


tion applicable  to  the  crossing  of  the  high- 
way by  the  lines  of  a  steam  railroad.  It  is 
inapplicable  to  the  crossing  of  a  street  rail- 
way, the  cars  on  which  must  not  exceed  such 
speed  as  will  permit  the  lawful,  customary 
use  of  the  highway  by  others  with  reason- 
able safety.  Prudence  doubtless  requires  one 
about  to  cross  a  railroad  track  to  use  his  eyes 
to  observe  any  approaching  car  within  his 
vision;  but,  as  has  been  shown,  prudence 
does  not  require  one  crossing  the  track  of  a 
street  railway  to  extend  his  observation  to 
the  whole  line  of  track  within  his  vision, 
but  only  to  such  distance  as,  assuming  the 
required  care  in  their  management,  approach- 
ing cars  would  imperil  his  crossing. 

Other  requests  to  charge,  the  judge  de- 
clined to  give  otherwise  than  already  given. 
The  charge  correctly  stated  the  law  in  the 
particulars  covered  by  these  requests,  and 
there  was  no  error  in  declining  to  repeat,  in 
other  language,  the  doctrines  already  laid 
down  as  law. 

The  remaining  exceptions  are  to  portions 
of  the  charge  which,  it  is  urged,  tended  to 
improperly  affect  the  jury.  But  the  charge 
imposed  on  the  jury,  in  the  plainest  terms, 
the  duty  of  deciding  the  disputed  questions 
of  fact,  and  settling  the  inferences  to  be 
drawn  therefrom.  When  that  is  done,  com- 
ments, or  even  expressions  of  opinion,  by 
the  judge  upon  the  evidence,  are  not  open  to 
exception.  EngU  v.  State,  60  N.  J.  L.  272, 
and  cases  cited.  I  may  add  that,  if  the  rule 
were  different,  the  language  of  the  charge  is 
not,  in  my  opinion,  open  to  any  criticism 
of  this  sort. 

No  error  being  found,  t?ie  judgment  beiave 
9hould  be  affii^med. 
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James  HARRIS. 
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1«  A  statute  allowisi^  parol  testimony 
to  identify  land  insuflBclently  described  in  a 
contract  is  not  retrospective. 


8.  A  receipt  which  was  void  Ibr  unceiv 
tainty  as  a  contract  for  land  cannot  be  made 
valid  by  subsequent  statute  alio w1  off  parol  testi- 
mony to  identify  the  land. 

(BvrweU  and  Clark,  JX,  diMenU) 
(May  6, 1803.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Wilkes  County  in 


Note.— Ccmatftutiomtfttvo/ statute  leaoZiBdia  on  in- 
valid prioaU  contraeL 

This  note  will  attempt  to  collect  the  authorities 
up  >n  the  power  of  a  legislature  to  make  enforce- 
able an  attempted  contract  which  for  any  cause 
the  parties  failed  to  make  enforceable  by  their 
own  action. 

Under  Wtderal  ConstUytiUnu 

8o  far  as  the  federal  courts  have  passed  upon 
the  question  tbey  seem  to  atrree  that  there  is  noth- 
ing in  ti^e  Federal  Cktnstitution  to  prohibit  a  state 
l^islature  from  making  a  contract  enforceable 
which  otherwise  would  not  be  so.  And  the  cause 
of  the  difficulty  seems  to  be  immaterial.  For  the 
tame  rule  has  been  applied  in  oases  where  the  con- 
tract was  void  because  against  the  policy  of  the 
state  and  where  it  was  simply  unenforceable  be- 
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cause  not  having  the  formal  requisites  prescribed 
by  statute. 

It  has  been  held  that  the  Constitution  of  the 
United  States  does  not  prohibit  the  passing  of  ret- 
rospective laws,  or  of  laws  divesting  antecedent 
vested  rights  of  property.  Watson  v.  Mercer,  83 
U.  S.  8  Pet  88, 8  L.  ed.  876. 

Ckinsequently  the  attempt  has  been  most  fre- 
quently made  to  defeat  the  statute  on  the  ground 
that  it  impaired  the  obligation  of  a  contract. 

In  Satterlee  v.  Matthewson,  27  U.  S.  2  Pet.  880,  7 
L.  ed.  i68,  affirming  16  Serg.  ft  R.  169,  a  lease  had 
been  entered  into  in  Pennsylvania  of  land  claimed 
under  a  Connecticut  title,  which,  according  to  the 
decisions  of  the  courts  of  Pennsylvania,  was  void. 
The  tenant  subsequently  acquired  a  title  under  a 
grant  from  the  state  of  Pennsylvania  and  the  leg« 
islature  then  passed  an  act  validating  the  contrucC 
of  lease.   This  act  was  attacked  on  the  grouu4 
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favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  Be- 
versed. 

The  defense  to  the  action  was  that  defendant 
purchased  the  lands  described  in  the  complaint 
from  Mrs.  A.  P.  Calloway,  the  mother  of  the 
feme  plaintiff,  and  went  into  possession  under 
his  contract,  cleared  the  land  and  made  im- 
provements thereon.  He  paid  all  of  the  pur- 
chase money  except  |6  and  received  the  fol- 
lowing receipt:  "Wilkesboro,  N.  C.  April 
19th,  1880.  James  Harris  has  paid  me  twenty 
dollars  on  his  land.  Owes  me  six  more  on  it. 
A.  P.  Calloway." 

Defendant  was  an  ignorant  colored  man  and 
relied  on  the  honesty  of  Mrs.  Calloway  to  per- 
fect his  title.  Mrs.  Calloway  had  only  a  life 
estate  in  the  land  and  both  she  and  the  ferns 
plaintiff,  her  daughter,  encouraged  defendant 
to  make  payments  on  the  land,  and  when  he  ob- 
jected to  paying  more  without  his  deed  both 
told  him  to  have  no  fears  but  go  on  and  pay, 
and  as  soon  as  the  payments  were  completed 
he  should  have  the  deed.  Subsequently  the 
feme  plaintiff  bought  a  sixty-eight-acre  tract 
of  land  from  Mrs.  Calloway  and  from  the 
other  remainderman,  which  tract  included  the 
land  previously  sold  to  defendant.  At  the  time 
defendant  bought  the  land,  the  price  paid  was 
its  full  value. 

Further  facts  appear  in  the  opinion. 

Mr.  L.  D.  Lowe,  for  appellants : 

His  honor  erred  in  allowing  the  defendant 
to  set  up  a  parol  contract  for  the  sale  of  land, 
and  allowing  him  to  introduce  the  receipt  in 
question. 


Murdoch  v.  Anderwn,  57  N.  0.  77;  Mallory 
V.  MaUory,  46  N.  C.  80;   Hummer  v.  Otoeiu,     ♦ 
Id.  264;  Allen  v.  Ohamb&re,  39  N.  C.  125. 

This  case  is  almost  identical  with  the  case  of 
Fortesque  v.  Orawf&rd,  106  N.  C.  29,  and  in 
this  case  it  was  held:  ''There  is  no  land  de- 
scribed in  this  receipt,  and  the  receipt  being 
vague  and  indefinite,  parol  testimony  was  in- 
sufficient to  fit  the  location  to  the  description." 

See  also  Hotter  v.  Rieharde,  102  N.  C.  545; 
Brownifig  v.  Berry,  10  L.  R.  A.  726,  107  N.  0. 
231. 

His  honor  erred  in  holding  that  the  Statute,. 
N.  C.  Laws  1891,  chap.  465,  g  1,  covered 
this  case,  for  the  reason  that  this  alleged 
parol  contract,  if  made  at  all,  was  entered  into 
about  the  year  18b0,  nearly  or  quite  eleven 
years  before  this  statute  was  passed,  and  this 
suit  was  commenced  more  than  a  year  before 
this  act  took  effect. 

Leak  v.  Gay,  107  N.  C.  468;  EdwardM  n 
Kearzey^^  N .  C.  664. 

Mr.  W.  W.  Barber  for.appellee. 

Averyt  «/•»  delivered  the  opinion  of  the 
court: 

The  extreme  limit  of  liberality  in  sanction- 
ing the  admission  of  parol  proof  to  explain 
ambiguous  descriptions  in  deeds  and  con- 
tracts for  the  sale  and  conveyance  of  land  was 
attained  in  Carson  v.  Ray,  52  N.  C.  609,  7& 
Am.  Dec.  267,  where  the  premises  were  de- 
scribed as  ''my  house  ana  lot  in  the  town 
of  Jefferson,''  and  the  plaintiff  was  permitted 
to  show  that  the  grantor  had  but  one  house 
and  lot  within  the  boundaries  of  that  place. 


that  It  was  an  unjust  exercise  of  legislative  powen 
was  retrospective;  was  ao  exercise  by  the  leflrisla- 
ture  of  a  Judicial  function  and  created  a  contract 
where  none  previously  existed,  as  well  as  impaired 
the  oblifration  of  a  contract.  The  Supreme  Court 
of  the  United  States  said:  **It  is  not  easy  to  per- 
oeive  how  a  law  which  gives  validity  to  a  void  con- 
tract can  be  said  to  impair  the  obligation  of  that 
contract,**  and  held  that  the  act  was  not  void  on 
that  ground.  It  furthermore  held  that  the  law 
could  not  be  condemned  under  the  Constitution 
of  the  United  States  as  being  retrospective  or  as 
divesting  vested  rights. 

A  statute  validating  the  contracts  of  an  institu- 
tion, which  has  without  authority  engaged  in  the 
banking  business,  does  not  impair  the  obligratlon 
of  a  contract.    Milne  v.  Huber,  8  McLean,  812. 

An  act  validating  loans  made  contrary  to  the 
policy  of  a  state  by  a  foreign  corporation  does  not 
impHir  the  obligation  of  a  contract.  Gross  v. 
United  States  Mortg.  Go.  108  U.  S.  477,  27  L.  ed. 
796. 

A  statute  providing  that  deeds  of  conveyance 
made  by  married  women  shall  not  be  void  t)ecausei 
of  a  defective  acknowledgment  thereof  does  not 
impair  the  obligation  of  any  contract,  and  it  pan- 
not  be  pronounced  void  under  the  Constitution  of 
the  United  States.  Watson  v.  Mercer,  88  U.  8.  8 
Pet  88, 8  L.  ed.  876. 

Curing  a  mere  formal  defect  in  the  acknowledg- 
ment of  a  married  woman's  release  of  dower  does 
not  impair  the  obligation  of  a  contract.  Baverty 
V.  Fridge,  8  McLean,  280;  Doe  v.  Nelson,  8  McLean, 
383. 

In  Carpenter  v.  Dexter,  76  U.  S.  8  Wall.  618, 19  L. 
ed.  420,  a  statute  validating  acknowledgments  to 
past  deeds  taken  by  officers  who  at  the  time  had 
■  no  authority  was  upheld,  apparently  without  ques- 
tion OS  to  its  constitutionality. 
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The  state  courts  have  not  always  followed  the 
doctrine  of  the  federal  courts  to  its  full  extent. 

Thus  in  Pearce  v.  Patton,  7  B.  Mon.  1(^  45  Am. 
Dec.  61,  in  which  it  was  attempted  to  make  ap- 
plicable to  the  acknowledgment  by  a  married 
woman  of  a  deed  attempting  to  convey  her  sepa- 
rate property  a  curative  statute,  the  court  held 
that  the  deed  relied  on  as  passing  her  title  was  a 
nullity  as  to  her  and  her  heir«,  and  intimates  that 
the  statute  impaired  the  obligation  of  the  contracts 
of  conveyance  under  which  she  held  title  and  that 
it  impaired  a  vested  right  in  her  heirs  and  was 
void,  and  refused  to  follow  the  doctrine  of  the 
United  States  Court,  both  on  the  question  of  im- 
pairing obligation  of  contracts  and  also  as  to  the 
definition  of  ex  post  facto  laws. 

But  the  doctrine  that  the  validating  of  a  con* 
tract  does  not  impair  its  obligation  has  been  ac- 
cepted in  a  majority  of  the  cases  in  state  courts 
even  to  the  extent  of  holding  that  a  state  law 
which  makes  valid  a  void  contract  does  not  impair 
the  obligation  of  a  contract  within  the  meaning 
of  the  Constitution  of  the  United  States.  Welch 
V.  Wadsworth,  80  Conn.  149,  79  Am.  Dec.  239. 

Consequently  resort  has  been  had  to  the  pro- 
visions of  the  state  constitutions  In  most  of  the 
questions  in  which  an  enforcement  of  such  a  con- 
tract has  been  resisted,  and  the  state  decisions  are 
not  fully  in  accord  even  when  the  constitutional 
provisions  are  similar. 

Betroaetive  latos  and  vested  ri4fiUs, 

In  attacking  validating  statutes  most  reliance  has 
been  placed  on  the  claim  that  the  laws  are  retroact- 
ive and  that  they  impair  vested  rights.  If  the 
state  constitution  in  terms  prohibits  retroactive 
laws  much  legislation  will  fail  which  would  other- 
wise tie  valid. 

If  retrospective  laws  are  prohibited  by  the  state 
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In  diflcussing  tbat  case,  and  distinr uishing 
it  from  Murdoch  ▼.  Anderson,  57  N.  C.  77, 
Judge  Battle,  deliverinfi^  the  opinion  of  the 
•court,  took  the  groiina  that  in  connection 
with  the  designation  of  the  town  in  which 
the  lot  was  located,  given  in  the  deeds  passed 
vpon  in  both  of  them  (in  the  one  case  Hi  11s- 
boro,  and  in  the  other  Jefferson),  the  descrip- 
tion had  been  made  more  definite  by  use  of 
the  personal  pronoun  ''my,"  so  as  to  open  the 
way  for  proof  that  the  grantor  had  but  one 
lot  in  that  village,  which  he  meant  to  refer 
to  as  the  place  of  his  residence.  The  con- 
tract under  consideration  is  in  the  following 
words:  **  Wilkesboro,  N.  C,  Apr.  19,  1880. 
James  Harris  has  paid  the  twenty  dollars  on 
bis  land.  Owes  me  six  more  on  it."  As  the 
location  of  the  land  is  not  fixed,  directly  or 
inferential  ly,  within  the  state  of  North 
Carolina  or  within  the  United  States,  the  j 
receipt  is  still  more  vague  than  either  of  the 
instruments  discussed  by  Judge  Battle,  and 
it  may  be  assumed  that  no  one  will  venture 
to  maintain  that  it  was  not  void  for  uncer- 
tainty before  the  passage  of  the  Act  of  1891. 
Indeed,  the  case  of  ForUsque  v.  Crawford,  105 
N.  C.  29.  is  authority  for  holding  that  no 
right,  title,  or  interest  In  any  land  passed  to 
the  defendant  upon  its  signature  or  delivery 
to  him,  since  the  receipt  relied  on  by  the  de- 
fendant was  almost  identical  with  that  under 
<x>nsi deration.  The  policy  of  the  law  in  ex- 
istence before  that  statute  was  enacted  was  to 
remove  as  far  as  possible  the  temptation  to 
perjury  by  permitting  parol  j)roof  to  be  used 
in  aid  of  a  defective  description  only  where 


it  pointed  by  its  terms  to  some  extrinsic  evi- 
dence for  explanation  of  its  ambiguous  mean- 
ing. Allen  V.  Chambers,  89  N,  C.  135; 
Jtlaseey  v.  Belisle,  24  N.  C.  170 ;  Leigh  v. 
Crump,  36  N.  C.  299. 

The  principle  stated  is  fully  conceded  in 
Perry  v.  Scott,  109  N.  C.  874,  whei^,  though 
the  distinction  drawn  by  Judge  Battle  be- 
tween cases  where  the  personal  pronoun  con- 
stitutes or  does  not  form  a  part  of  the  de- 
scription is  disapproved,  the  necessity  for 
indicating  the  locality  by  some  means  is 
clearly  recognized.  The  receipt  being  utterly 
ineffectual  to  transfer  any  interest  whatever 
to  the  defendant  in  1880,  when  it  was  deliv- 
ered to  him,  both  the  legal  and  equitable  es- 
tate in  the  land  remained  vested  in  Mrs.  A.  P. 
Callowav  for  life,  with  remainder  in  fee  in 
her  children.  The  legislature  unquestionably 
had  and  has  the  power  to  modify  or  repeal 
the  whole  of  the  statute  of  frauds  in  so  far 
as  it  applies  to  future  contracts  for  the  sale 
of  land,  but  its  authority  to  give  the  repeal- 
ing statute  a  retroactive  operation  is  as  cer- 
tainly restricted  bv  the  fundamental  rule  that 
no  law  will  be  allowed  to  so  operate  as  to 
disturb  or  destroy  ri gh ts  already  vested.  Did 
the  legislature  intend  that  the  Act  of  1891 
(chap.  465)  should  be  construed  to  operate 
retrospectively,  and,  if  so,  is  the  law,  in  so 
far  as  it  relates  to  pre  existing  rights,  un- 
constitutional? Ko  law  which  divests  prop- 
erty out  of  one  person  and  vests  it  in  another 
for  his  own  private  purposes  without  the  con- 
sent of  the  owner,  has  ever  been  held  a  con- 
stitutional exercise  of  legislative  power  in 


eonstitutlon,  the  deed  of  a  person  of  unsound  mind 
cannot  be  ratified  by  subsequent  legislation.  Bout- 
«ODg  V.  Wolr,  86  Mo.  174. 

But  in  Webb  v.  Den,  58  XT.  S.  17  How.  578, 16  L.  ed. 
96.  a  statute,  enactinfr  tbat  whenever  a  deed  has 
been  resristcred  twenty  years  or  more  it  shall  be 
presumed  to  be  upon  lawful  authority  no  matter 
what  may  have  been  the  form  of  aoknowledgment, 
the  effect  of  whioh  was  to  admit  ancient  deeds  in 
evidence  as  proof  of  title,  althouerfa  they  were  de- 
fectively acknowledged,  was  held  not  to  be  a  retro- 
active law  under  the  constitution  of  Teunesaee, 
which  the  legislature  was  forbidden  to  pass. 

IHfferent  views  have  been  taken  upon  the  ques- 
tion how  far  such  legislation  impaired  vested  rights. 

1  n  speaklog  of  a  state  law  validating  a  sale  made 
iiDder  a  power  of  attorney  which  was  at  the  time 
ineffectual,  the  court  sajrs  ^*to  the  objection  that 
such  laws  violate  vested  rights  of  property,  it  has 
been  forcibly  answered  that  there  can  be  unvested 
right  to  do  wrong.  Claims  contrary  to  Justice  and 
^equity  cannot  be  regarded  as  of  tbat  character. 
Consent  to  remedy  the  wrong  is  to  be  presumed. 
The  only  right  taken  away  Is  the  right  dishonestly 
Co  repudiate  an  honest  contitict  of  conveyance  to 
the  injury  of  the  other  party.  Even  where  no 
^remedy  could  be  had  in  the  courts,  the  vested  right 
Is  usually  unattended  with  the  slightest  equity.** 
Randall  v.  Krieger,  90  U.  8. 28  WalL  187. 23  L.  ed.  IZL 

When  an  act  of  the  legislature  goes  no  further 
^an  to  bind  a  party  by  a  contract  which  he  has  at- 
tempted to  enter  into,  but  which  was  mvalld  by 
reason  of  some  personal  inability  on  his  part  to 
viake  It,  or  through  neglect  of  some  legal  remedy 
or  in  consequence  of  some  ingredient  in  the  con- 
tract forbidden  by  law,  it  is  only  a  question  of  pol- 
icy and  not  one  of  constitutional  power.  United 
States  Mortg.  Co.  v.  Gross,  98  III.  483. 

A  statute  validating  a  married  woman's  power  of 
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attorney,  under  which  her  real  estate  was  sold,  does 
not  as  against  her 'impair  the  obligation  of  a  oon« 
tract  or  divest  a  vested  right.    Dentzel  v.  Waldie 
80CaL188. 

When  a  purchaser  has  paid  for  lands  and  the 
prior  owner  is  under  a  moral  obligation  to  convey, 
the  legislature  may  cure  a  defective  conveyance 
by  retroactive  legislation  as  against  such  owner, 
his  heirs  and  widow,  but  such  legislntion  cannot 
affect  the  title  of  a  subsequent  bona  fide  purchaser. 
Newman  v.  Samuels,  17  Iowa,  628. 

The  Constitutions  of  Ohio,  1851,  art.  2,  8  28,  and 
Kansas,  1855,  art.  i,  §  20.  authorized  laws  to  enable 
courts  to  carry  out  the  manifest  intention  of  par- 
ties by  curing  defects,  arising  out  of  want  of  con- 
formity with  the  requirements  of  a  statute. 

And  this  provision  was  held  to  authorize  the  in- 
sertion in  a  deed  of  the  name  of  a  married  woman 
which  was  omitted  by  mistake.  Goshorn  v.  Pur- 
cell,  11  Ohio  St.  64L 

If  the  intention  of  husband  and  wife  Is  to  convey 
the  entirety  of  land  owned  by  them  as  tenants  in 
common,  and  the  deed  is  made  to  convey  only  hjs 
interest  and  her  dower  rights  therein,  it  may  here- 
formed.    Smith  V.  Turpln.  20  Ohio  St. 478. 

The  power  to  correct  and  cure  a  **  deed  or  other 
conveyance  of  husband  and  wife"  on  account  of 
any  error,  defect,  or  omission  therein  is  coextensive 
with  the  defect  and  with  the  powers  the  parties 
themselves  possessed.  Whatever  they  could  have 
done  and  intended  to  do,  the  court  can  do,  and 
whatever  mistakes  they  or  the  officer  have  made 
whereby  the  Intention  of  the  contracting  parties 
has  been  defeated,  may  be  cured.  It  is  the  power 
to  cure  and  not  the  power  to  make  deeds.  Dengen- 
hart  V.  Cracraf t,  86  Ohio  St.  649. 

The  legislature  has  power  to  confirm  convey- 
ances  defectively  executed.  Dulany  v.  Tilghman* 
6Gill&J.4fiL 
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any  state  of  the  Union.  Cooley,  Const.  Lim. 
•165 :  Wilkinson  v.  Leland,  27  U.  8.  2  Pet. 
658,  7  L.  ed.  558 ;  SaiterleA  ▼.  MattlutMon,  27 
U.  8.  2  Pet.  380,  7  L.  ed.  468 ;  Hoke  v.  Sender- 
eon,  15  N.  C.  4,  25  Am.  Dec.  677 ;  Wales  v. 
Stetson,  2  Mass.  148,  8  Am.  Dec.  89 ;  Colder 
V.  BuU,  8  U.  8.  8  Dall.  894.  1  L.  ed.  651 ; 
Dash  v.  Van  Kleeek,  7  Johns.  507,  5  Am.  Dec. 
291 ;  U.  8.  Const,  art.  1,  §  10 ;  N.  C.  Const, 
art.  1,  §  17 ;  Butler  v.  Pennsylvania,  61  U.  8. 
10  How.  416,  18  L.  ed.  478 ;  Fletcher  ▼.  Peck, 
10  U.  8.  6  Cranch,  187.  8  L.  ed.  178 ;  Stanmire 
V.  TayUn',  48  N.  C.  207,  214 ;  King  v.  Hunter, 
66  N.  C.  603.  6  Am.  Rep.  754;  Wesson  v. 
Johnson,  66  N.  CI  189 ;  1  Kent,  Com.  465 ; 
atannUre  v.  Pomll,  86  N.  C.  812. 

Even  in  England,  where  there  are  no 
written  constitutions,  a  statute  will  not  com- 
monly be  construed  to  divest  vested  rights, 
and,  when  giving  it  a  retrospective  effect 
may  lead  to  that  result,  it  is  allowed  to 
operate  prospectively  only.  Moore  v.  Phillips^ 
7  Mees.  &  W.  686 ;  Couch  v.  Jeffries,  4  Burr. 
2462. 

The  radical  difference  between  the  rules  of 
construction  prevailing  in  the  two  countries 
ffrows  out  of  the  fact  that  the  courts  in  Eng- 
land are  forced  to  concede  the  supreme  and 
unlimited  power  of  parliament,  while  in  the 
United  States  legislatures  are  bound  to  ob- 
serve, and  the  courts  to  enforce,  the  restric- 
tions imposed  upon  all  the  co-ordinate 
branches  of  the  government  by  the  federal 
and  state  constitutions.  Philosophical  writers 
upon  law  generally  in  all  countries,  how- 
ever, deny  the  power  of  the  legislature  to  pass 


statutes  that  impair  a  right  acquired  undei 
the  law  in  force  at  the  time  of  its  enactment, 
and  insist  that  the  richt  to  repeal  existing 
laws  does  not  carry  with  it  the  power  to  take 
away  property,  the  title  to  which  vested  un- 
der and  is  pretected  by  them.  But  Uie  legis- 
lature of  J^orth  Carolina  is  restrained  by 
article  1,  g  10,  of  the  Constitution  of  the 
United  States,  and  article  1,  %  17,  of  the  Con- 
stitution of  ^orth  Carolina,  not  only  from 
passing  any  law  that  will  divest  title  to  land 
out  of  one  person  and  vest  it  in  another  (ex- 
cept where  it  is  taken  for  public  purposes,, 
after  giving  lust  compensation  to  the  owner) . 
but  from  enforcing  any  statute  which  would 
enable  one  person  to  evade  or  avoid  the  bind- 
ing force  of  his  contracts  with  another,, 
whether  executed  or  executory.  Bohinaon  v. 
Barfield,  6  N.  C.  419;  Butler  v.  Cotn.  supra; 
Baltimore  dt  8.  R.  Co,  v.  NesUt,  51  U.  8.  10 
How.  895.  18  L.  ed.  469 ;  Fletcher  v.  Peck, 
supra;  Terrett  v.  Taylor,  18  U.  8.  9  Cranch^ 
48,  8  L.  ed.  650 ;  Dartmouth  CoUege  Tnutees, 
V.  Woodward,  17  U.  8.  4  Wheat.  619,  4  L.  ed. 
629. 

The  first  case  in  which  the  constitutional 
inhibition  against  the  passage  of  a  law  im- 
pairing the  obligation  of  a  contract  came  be- 
fore the  Supreme  Court  of  Uie  United  States 
for  construction  was  Fletcher  v.  Peek,  supra. 
The  legislature  of  the  state  of  Georgia  had, 
by  an  Act  passed  in  1795,  granted  land  to 
Grinn  and  others,  and  the  defendant  Peck 
was  a  purchaser  for  a  valuable  consideration, 
holding  through  several  mesne  conveyances 
under  the  patentees  named  in  the  act.     In 


A  distinction  has  been  made  between  unauthor- 
ized or  nuU  ooDveyaao«i  and  those  which  were 
merely  irregular. 

Thus  it  has  been  held  that  if  a  married  woman 
has  no  power  to  convey  land,  an  attempted  con- 
veyanoe  cannot  be  ratified  by  a  subsequent  statute. 
Laue  V.  Soulard,  16  111.  123. 

If  the  attempted  deed  by  the  married  woman  is 
a  nullity  it  cannot  be  cured,  aa  where  the  statute 
requires  her  to  convey  her  property  by  her  hus- 
band Joining  with  ber  in  the  conveyance  and  the 
husband  fails  to  Join  In  the  deed,  there  is  no  deed 
and  there  can  therefore  be  nothing  to  cure.  Miller 
V.  Hlne,  13  Ohio  St.  665. 

But  this  distinction  is  not  universally  followed 
for  In  Pennsylvania  it  has  been  held  that  an  unau- 
thorized conveyance  by  a  married  wouian  of  her 
separate  estate  may  be  confirmed.  Jones*  App.  67 
Pa.a09. 

It  Is  competent  for  the  legislature  to  render  ille- 
gality of  consideration  no  defense  to  an  action  on 
any  contract.    Hill  v.  Smith,  1  Morris  (Iowa)  70. 

A  statute  prohibiting  the  defense  to  a  suit  on  a 
contract  that  it  was  made  on  Sunday,  unless  the  de- 
fendant restores  whatever  of  value  he  received 
under  the  contract,  is  not,  as  applied  to  prior  con- 
tracts, unconstitutional  as  divesting  vested  rights- 
Berry  v.  Clary,  77  Me.  488. 

The  statutory  defense  to  a  stock-Jobbing  contract 
may  be  taken  away  by  subsequent  repeal  of  the 
statute.    Wasbburn  v.  Franklin,  86  Barb.  609. 

A  contract  with  a  corporation  which  is  invalid 
because  the  corporation  has  not  paid  to  the  state 
the  required  percentage  of  Its  dividends,  which  fail- 
ure has  resulted  in  the  forfeiture  of  the  corporate 
franchises,  may  be  rendered  enforclble  by  a  subse- 
quent statute.  Bleakney  v.  Farmers  ft  M.  Bank,  17 
Berg,  ft  R.  04, 17  Am.  Dec.  036. 

A  bond  Invalid  when  executed  because  not  bear- 
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ing  the  proper  stamp  may  be  rendered  valid  by  a 
subsi^quent  law  repealing  the  requirement  for  the 
stamp.   State  v.  Norwood,  12 Md.  106. 

In  some  cases  it  is  held  that  the  repeal  of  a  law 
rendering  a  contract  void  will  not  validate  It. 
Mays  V.  Williams,  27  Ala.  207.  Such  oases,  ho  wever^ 
do  not  go  far  enough  to  properly  oome  within  the 
scope  of  this  note. 

Due  process  o/  Xaim» 

It  has  been  held  that  a  subscription  to  tne  stock 
of  a  corporation  which  is  invalid  when  made  be- 
cause the  requisite  percentage  was  not  paid  at  the 
time  cannot  be  validated  by  a  subsequent  statute 
dispensing  with  such  requirement,  because  it  would 
be  taking  property  without  due  process  of  law. 
New  York  ft  O.  M.  R.  Co.  v.  Van  Horn,  67  N.  Y.  478. 

But  it  has  also  been  held  that  the  right  to  avoid  a 
contract  because  of  noncompliance  with  a  statu- 
tory requirement  cannot  be  considered  as  property* 
and  therefore  a  statute  permitting  the  affixing  at 
any  time  of  a  stamp  to  a  contract,  the  validity  of 
which  depended  upon  the  existenoe  of  a  stamp, 
does  not  deprive  one  of  his  property  without  due 
process  of  law.   G  ibson  v.  Hlbbard,  18  Mich.  214, 

AppUeaMon  of  the  rvXes  to  o/tknoufMomenta, 

Since  a  deed  not  properly  acknowledged  may  be 
as  ineffectual  as  a  source  of  title  as  though  the  con- 
tract of  sale  was  itself  Invalid,  legislation  curing  the 
defeotsmay  perhaps  be  considered  with  that  vali- 
dating defective  contracts.  In  general  the  same 
rules  have  been  applied  to  both  classes  of  defects. 

A  deed  ineffective  because  of  the  failure  of  the 
notary  to  affix  his  official  seal  to  the  aoknowledg* 
ment  may  be  cured  by  the  legislature.  Maxey  v. 
Wise.86Ind.l. 

In  Logan  v.  Williams,  70  BL 17S,  without  disoua- 
ing  the  oonstltutlonalitjr  of  the  aot^  tt  was  hdA 
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1796  tbe  same  hody  enacted  a  statute  repeal- 
ing the  Act  of  1795,  and  declaring  it  and  all 
l^rants  issued  under  its  provisions  null  and 
void,  on  the  ground  that  its  passage  was 
procured  by  undue  influence  and  corruption. 
Tiie  court  held  that  the  Act  of  1796  could  not 
be  construed  to  divest  the  title  out  of  the  de- 
fendant Peck  and  invest  it  in  the  state,  and 
rested  its  rulings  not  only  upon  the  clause 
of  the  constitution  mentioned,  but  also  upon 
more  general  principles  arising  out  of  the 
oriTHuic  law  of  all  of  the  states.  The  court 
ssi'ul  upon  this  subject:  ''To  the  legislature 
all  legislative  power  is  granted;  but  the 
question  whether  the  Act  of  1796,  transferring 
the  property  of  an  individual  to  tbe  public, 
be  in  the  nature  of  a  legislative  power,  is 
well  wortlij  of  serious  reflection."  This  was 
the  earliest  intimation  that,  if  the  prohibition 
had  been  omitted  in  the  Federal  Constitution, 
the  legislature  of  the  state  would  have  had 
no  power  to  revoke  its  own  grant  without  the 
consent  of  innocent  persons  holding  under 
it  It  has  since  been  held  in  the  appellate 
courts  of  the  states  generally  that  a  law 
which  provides  for  the  transfer  of  the  interest 
of  an  individual  in  land  to  another  person  or 
to  the  state,  except  for  public  purposes,  and 
upon  just  compensation,  is  void,  because  it 
is  in  conflict  witb  the  provisions  of  the  or- 
ganic law  that  the  three  co-ordinate  branches 
of  the  government  should  be  kept  forever 
separate  and  distinct,  and  that  no  person 
should  be  deprived  of  his  property  but  by 
the  law  of  the  land.  Stanmire  v.  Taylor, 
Hoke  T.    Hianderaont   King  v.    Hunter,    and 


Weseon  v.  Johnmn,  ttupra.  It  is  true  that  the 
legislature  may  alter  the  remedy  if  its  eflicacy 
is  not  impaired,  or  take  it  away  if  one  tlmt 
is  not  calculated  to  diminish  the  value  of 
the  debt  be  provided  in  place  of  it.  Ijmff 
V.  Walker,  105  N.  O.  90,  and  the  authorities 
there  cited.  The  rules  of  evidence  may  be 
changed  bv  legislative  enactment,  too;  but 
i^t  by  giving  a  retrospective  operation  to  % 
statute  passed  for  that  purpose,  it  would  di- 
vest any  right  of  property  that  had  already 
accrued,  it  should  be  construed  to  operate 
prospectively  only,  if  at  all.  Sedgw.  8tat.  & 
Const.  L.  p.  195.  1  Kent,  Com.  455,  says :  "*  A 
retrospective  statute  affecting  and  changing 
vested  rights  is  very  generally  considered  in 
this  country  as  founded  on  unconstitutional 
principles  and  consequently  inoperative  and 
void."  After  a  legacy  had  been  bequeathed 
to  a  married  woman,  and  when,  under  tha 
law  then  in  force,  the  husband  had  a  right 
to  it,  subject  to  certain  contingencies,  the 
legislature  of  New  York  passed  an  act  de- 
claring that  the  real  and  personal  property 
of  any  female  then  married  sliould  be  her 
sole  and  separate  property.  The  appellate 
court  said :  "The  application  of  this  statute 
to  this  case  would  be  a  violation  of  the  con- 
stitution of  this  state,  which  declares  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. "  WesU 
erveU  v.  Gregg,  12  N.  Y.  202,  62  Am.  Dec. 
160.  While  acknowledging  the  right  of  the 
lawmaking  power  to  pass  remedial  laws,  and 
especially  statutes  of  limitation  operating 
prospectively,  the  supreme  court  of  Pennsyl- 


tbat  an  act  to  validate  ackuowledirments  taken  by 
an  officer  who  bad  no  authority  to  take  them  would 
have  the  eflFeot  of  rendering  the  aoknowledffmeot 
vaUd. 

And  generally  tt  is  held  that  a  defective  ao- 
kiiowledgment  to  a  deed  may  be  validated  by  a 
lOKisUitive  act,  if  vested  rlirhts  of  third  parties  are 
Dot  thereby  impaired.  Green  v.  Abraham,  43  Ark. 
480;  Ferffuson  v.  WUllams,  68  Iowa,  717 ;  Barton  v. 
Morris,  16  Ohio,  406;  Stevens  v.  Martin,  18 Pa.  Id; 
Skellinerer  v.  Smith,  1  Wash.  Terr.  870. 

Some  of  the  courts  are,  however,  inclined  to  treat 
oarative  legieJation  In  this  class  of  cases  not  as 
validatinff  the  contract  but  as  more  nearly  affect- 
ing tbe  evidence  of  title. 

It  has  been  said  that  since  the  bargainor's  title  is 
inchoately  divested  by  the  execution  of  the  deed, 
and  the  acknowledgment  of  the  execution  is  sim- 
ply necessary  to  entitle  it  to  reiristration,  statutes 
^lldating  imperfect  acknowledgments  are  not  un- 
constitutional tboogh  retroactive,  because  they  did 
not  affect  rights  but  only  evidence  of  facts.  Mont- 
gomery v.  Hobson,  Meigs,  487. 

In  discussing  the  question  of  tbe  effect  of  a  stat- 
ute coring  tbe  defective  acknowledgment  of  a 
deed,  tbe  supreme  court  of  Iowa  said :  *'  Deeds  de- 
fectively acdmowledged,  or  even  without  an  ao- 
knowledgment,  are  good  between  the  parties  to 
thenu  The  acknowledgment  In  the  manner  re- 
Qulred  by  law  is  enential  to  admit  them  to  record 
and  make  them  notice  to  third  persons.  If  defect- 
ively acknowledged  and  third  persons  have  actual 
Botloe  of  their  existence,  they  are  bound  by  them.** 
Biinton  t.  fleevers,  13  Iowa,  880. 

A  legislature  has  power  in  the  absenoe  of  any 
Inhibiting  ooostitufcional  limitation  and  except  as 
ssainst  prior  vested  rights  to  cure,  by  retroactive 
^dilation,  defective  acknowledgments  of  deeds  in 
all  oases  where  the  purpose  of  the  acknowledgment 
22LRA. 


is  the  admission  of  the  instrument  acknowledge<l 
to  record  or  its  use  in  evidence.  Summer  v.  Mit- 
cheU,  14  L.  R.  A.  816, »  FhL  170. 

Tbere  has  been  some  tendency  to  make  a  distinc* 
tion  between  deeds  of  married  women  and  those  of 
other  persons. 

In  Grove  v.  Todd,  41  Md.  688,  SO  Am.  Bep.  7S,  a 
man  and  wife  had  executed  a  deed  of  his  proper* 
ty  which  was  acknowledged  before  an  officer  hav- 
ing no  authority  to  take  the  acknowledgment. 
Subsequently  an  act  was  passed  validating  defect- 
ive acknowledgments  and  the  court  in  discussing 
the  application  of  such  act  to  the  deed  in  question 
said  that  ^  since  the  husband  might  at  common 
law  make  a  deed  without  an  acknowledgment,  the 
curative  act  would  operate  against  him  and  his 
heirs,  but  that  since  a  wife  cannot  make  a  deed  ex- 
cept in  a  particular  mode  not  complied  with  in 
this  case,  her  attempted  deed  was  no  more  thHu  a 
blank  piece  of  paper,  and  that  upon  the  death  of 
her  husband  her  right  to  dower  became  vested  and 
could  not  be  divested  by  a  subsequent  act  attempt- 
ing to  validate  the  acknowledgment. 

An  acknowledgment  by  a  married  woman  to  a 
deed  of  her  husband's  property,  which  fails  to 
state  that  she  releases  her  dower  right  in  the  prop- 
erty when  the  statute  requhnes  such  a  statement* 
cannot  be  cured  by  a  subsequent  statute,  because 
her  dower  right  is  a  vested  right  and  can  only  be 
divested  by  her  own  act  In  the  mode  prescribed  by 
the  law,  or  by  doing  some  act  wbicb  the  law  bas 
declared  shall  be  attended  with  a  forfeiture  of  the 
right,    fiussell  v.  Rumsey,  86  III.  86S. 

But  a  majority  of  the  cases  seem  to  hold  that  if 
there  is  nothing  more  than  a  defective  acknowl- 
edgment it  may  be  cured. 

Some  early  Ohio  cases  held  that  the  legislature 
cannot  enact  a  law  which  shall  pass  the  land  of  a 
married  woman  by  an  instrument  not  binding  on 
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▼ania  said:  "It  would  be  contrary  to  the 
spirit  of  legislation  in  Pennsylvania  from 
the  date  of  its  charter  to  the  statute  in  ques- 
tion to  deprive  a  man  of  his  land  instan- 
taneously under  the  pretense  of  limiting  the 
period  within  which  he  should  bring  his  ac- 
tion." Eakin  v.  Baub,  12  Serg.  &  R.  340. 
In  Greenough  v.  Oreerumgh,  11  Pa.  494,  51 
Am.  Dec.  567,  Chief  Justice  Gibson  dis- 
cussed a  statute  which  changed  the  rules  of 
evidence  by  providing  that  every  last  will 
and  testament  made  and  not  finally  adjudl- 
•cated  prior  to  the  passage  of  the  act,  to  which 
the  testator  had  made  bis  mark  or  directed 
his  name  to  be  written,  should  be  deemed 
valid,  and  admitted  to  probate  on  proof  of 
the  fact.  The  learned  Judge  said  that  the 
law  was  **  destitute  of  retroactive  force,  not 
only  because  it  was  an  act  of  judicial  power, 
but  because  it  contravened  the  constitutional 
provision  that  no  man  should  *be  deprived 
of  life,  liberty,  or  property  except  by  the 
law  of  the  land.*"  Our  statute  is  one  pro- 
Tiding  for  a  different  mode  of  establishing  a 
deed  or  contract  which  may  infuse  life  into 
a  contract  void  at  the  option  of  the  party  to 
be  charged,  just  as  that  act  proposed  to  make 
•operative  a  void  will. 

In  this  state  it  has  been  settled  that  the 
legislature  is  not  empowered  to  pass  an  act 
that  provides  for  depriving  a  person  of  his 
property  in  an  unexpired  term  of  oflice  even 
by  a  general  law  or  amendment  to  the  con- 
stitution prescribing  a  different  mode  of  elec- 


tion, or  by  creating  a  new  office,  and  turning 
over  the  emoluments  and  perquisites  belong- 
ing to  the  officer  during  the  residue  of  his 
term  to  the  incumbent  of  the  newly  created 
place,  because  an  officer  has  a  vested  right 
in  his  office  for  the  term  prescribed  by  law. 
Hoke  V.  Henderson,  and  King  v.  Hunter,  *tt- 
pra.  In  I)en  v.  Foy,  6  N.  C.  87,  this  court 
held  that,  where  escheated  land  had  vested  in 
the  trustees  of  the  university,  the  legislature 
was  restrained  by  the  clause  of  the  Constitu- 
tion (art.  1,  §  17)  which  declared  that  no  per- 
son ought  to  be  deprived  of  property  but  by 
the  law  of  the  land  from  passing  an  act  to  take 
away  from  that  institution  the  escheated  land 
donated  to  it  by  a  former  statute.  In  Sutton 
V.  Askew,  66  N.  C.  172.  8  Am.  Rep.  500,  and 
in  Wesson  v.  Johnson,  66  N.  C.  189,  it  was 
held  that  where  the  land  was  acquired  by  the 
husband,  and  the  marriage  was  contracted  be- 
fore the  passage  of  the  Act  of  1868,  restoring 
to  married  women  their  common-law  right  of 
dower,  that  statute  would  not  be  construed 
to  operate  retroactively,  because  to  give  such 
effect  to  it  would  interfere  with  the  vested 
right  of  the  husband  to  alien  without  the 
consent  of  the  wife,  and  to  pass  an  estate  in 
the  land  free  from  incumbrance  of  an  inchoate 
dower  right.  So  that  this  court  has,  in  these 
cases  also,  distinctly  held  that  no  law  can  be 
so  construed  as  to  take  property  from  one 
Derson,  except  for  public  use,  and  after  mak- 
ing just  compensation,  and  give  it  to  another, 
or  to  incumber  the  property  of  one  person  by 


her  at  the  time  of  its  ezecutiOD.  Gk>od  v.  Zercher, 
12  Ohio,  364;  SlUIman  v.  Cummins,  18  Ohio,  116. 
But  these  cases  were  overruled  in  Chesnut  v. 
•Shane,  16  Ohio,  599.  47  Am.  Dec.  387. 

And  DOW  it  Is  held  that  a  defective  acknowledg- 
ment of  a  married  woman  may  be  cured.  Denjren- 
liart  V.  Cracraf  t,  86  Ohio  St.  549. 

The  omission  of  an  officer  to  certify  the  separate 
•eTamlnation  of  the  wife  may  be  cured.  Kllbourn 
v.Fury.£6  0hi'>8t;  158. 

A  statute  valldatinf?  the  acknowledg-ment  of 
deeds  of  married  women  is  not  void  as  dlvestinflr 
vested  rltrhts.    JohDson  v.  Richardson,  44  Ark.  865. 

The  failure  to  state  In  the  certificate  of  aoknowU 
edgment  that  the  cootents  of  the  deed  were  made 
known  to  the  grantor,  a  married  woman,  may  be 
lawfully  cured.  Btimet  v.  Bamet,  15  Berar.  ft  B.  72, 
16  Am.  Dec.  616 ;  Tate  v.  Stx>o]tzfooa,  16  Berff.  ft  R. 
85. 16  Am.  Dec.  546. 

ThecertiHcateof  acknowledgrment  to  the  deed 
of  a  married  woman  may  properly  be  amended  so 
as  to  give  validity  to  it.  Stroud  v.  McDaolel,  12 
Lea.  617. 

Ao  Imperfect  acknowledgment  by  a  married 
woman  may  be  ratified.  Matthewson  v.  8penoer«  8 
Sneed,  513 ;  Raioey  v.  Gordon,  6  Humph.  846. 

Though  thestatitte  must  be  compiled  with  in  or- 
der to  pass  title  to  a  married  woman^s  separate 
property,  it  does  not  i^ecessarily  follow  that  an  in- 
rfltrument  wUliugly  executed  by  her  and  actually 
acknowledged  as  required  by  law  is  absolutely  void 
simply  because  of  the  offloer*R  failure  to  make  the 
proper  certificate,  which  the  facts  authorized  and 
whicb  the  law  required  him  to  make,  and  a  statute 
may  properly  autborlse  the  correction  of  the  oer- 
titlcate.    Johnson  v.  Taylor,  60  Tex.  860. 

ApvUi^ation  of  the  rules  fo  eontraets  unenfwretabU 

"because  uswrUjus, 

In  Swell  V.  DaggB,  106  U.  S.  142,  S7  L.  ed.  68S,  the 
«ourt,  disoutsing  the  effect  upon  prior  oontraots  of 
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a  law  f orbiddlnjT  the  defense  of  usury,  states  that 
such  laws  have  been  upheld  as  against  all  objec- 
tions as  deprivmg  poLitles  of  vested  riirhts  or 
impairing  the  obligation  of  contracts;  that  the  priv- 
ilege of  resisting  payment  belonged  to  the  reme- 
dy and  formed  no  element  in  the  rights  inhering 
in  the  contract ;  and  that  the  right  which  the  cura- 
tive or  repealing  act  takes  away  is  the  rii^ht  In  the 
party  to  avoid  his  contract,— «  naked  legal  right 
which  it  is  usually  unjust  to  insist  upon  and  which 
no  constitutional  provision  was  ever  designed  to 
protect. 

A  statute  taking  away  the  defense  of  usury  will 
not  be  declared  Invalid  either  on  the  ground  that 
it  makes  contracts  good  that  were  before  illegaJ, 
or  on  the  ground  that  it  impairs  vested  rights. 
Woodruff  V.  Scruggs,  27  Ark.  26, 11  Am.  Rep.  777. 

A  statute  prohibiting  setting  up  the  defense  of 
usury  is  not  unconstitutionaL  Danville  v.  Paoe, 
25  Gratt.  1, 18  Am.  Rep.  668. 

And  the  weight  of  authority  is  that  In  the  alK 
sence  of  a  constitutional  provision  prohibiting  the 
passage  of  retrospective  laws,  a  contract,  void  for 
usury,  may  be  validated.  Savings  Bank  of  New 
Haven  v.  Bates,  8  Conn.  505;  Mechanics  ft  W.  Muk 
51av.  Bank  ft  Bldg.  Asso.  v.  Allen,  28  Oonn.  97; 
Welch  V.  Wads  worth,  80  Conn.  148, 79  Am.  Deo.  289; 
Andrews  v.  Russell,  7  Blaokf.  474 ;  Hays  v.  Walker, 
Id.  540;  Grimes  v.  Doe,  8  Blackf.  871;  Wood  v.  Ken- 
nedy, 19  Ind.  68 ;  Perrin  v.  Lyman,  82  Ind.  16 ; 
Raugher  V.  Nelson,  9  Qt\\U  290, 62  Am.  Dec  604;  Wil- 
son  V.  Hardesty,  1  Md.  Ch.  66 ;  Curtis  v;  Leavitt^  16 
N.Y.9. 

Some  of  the  urary  laws  have  not  avoided  tfa« 
contract  but  have  simply  declared  a  forfeiture. 
In  respect  to  such  a  law  it  has  been  held  that  a  law 
permitting  the  recovery  of  the  legal  rate  of  inter* 
est  upon  a  contract  entered  into,  when  a  law 
declaring  a  forfeiture  of  thr^e  times  the  interest 
reserved  in  case  of  usury  takes  away  no  vested 
right,  for  the  law  recogniies  no  such  riffbt  la 
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^iviDg  anotber  snch  right  or  interest  in  it  as 
-will  interfere  with  his  pre-existing  nower  to 
Alien.  Etighe9  T.  Hodges,  102  N.  C.  236.  In 
Leak  v.  Qay,  107  N.  C.  478,  it  was  said  that 
^when  the  effect  of  a  law  is  to  divest  the 
Tested  right  of  property,  except  for  the  use 
of  the  public,  and  then  only  after  providiDff 
for  payment  of  its  value,  it  will  be  declared 
voia. "  In  the  case  of  Btanmire  v.  Taylor,  48 
N.  C.  207,  it  appeared  that  the  legislature 
had  passed  an  act  purporting  to  give  validity 
to  a  certain  grant  theretofore  issued,  but 
which  had  been  declared  void  bv  the  court 
in  Stanmtre  v.  PaweU,  85  N.  C!  812.  The 
act  was  passed  bv  the  General  Assembly  in 
October,  1852  (after  this  court,  in  June  pre- 
vious, had  declared  the  grant  relied  on  by 
the  plaintiff  in  the  then  pending  suit  to  be 
void),  and  provided  that  the  grant  should 
be  thereby  validated  and  declared  **  good  and 
effectual  to  pass  all  the  right  of  the  state  in 
and  to  the  said  land,  any  law  to  the  contrary 
notwithstanding. "  The  defendant  held  under 
a  subsequent  valid  ffrant  from  the  state. 
Chief  Jvsttce  Nash,  delivering  the  opinion  of 
the  court,  said :  **  If  the  Act  of  1852  [declar- 
ing plaintiff's  grant  valid]  was  intended  to 
give  life  to  the  void  grant  under  which  the 
plaintiff  claims  the  premises,  by  giving  a 
construction  to  it,  the  act  was  a  judicial  one, 
which  it  was  not  in  the  power  of  the  legisla- 
ture to  pronounce.  If  it  be  considered  purely 
a  legislative  grant  to  the  lessor  of  the  plain- 


tiff, then  it  riolates  the  contract  it  mads 
w^ith  the  defendant  Taylor,  and  is  void." 

It  is  contended,  however,  that  the  legisla- 
ture has  the  power  to  pass  remedial  acts,  and 
especially  is  authorized  to  so  alter  the  rules 
of  evidence  as  to  afford  relief  to  litigants. 
But  the  limit  to  such  authority  is  transcend- 
ed, said  Judge  Beawell,  when  a  law  is  enacted 
which  in  its  enforcement  has  the  effect  of  de- 
priving **  one  individual  of  his  property  with- 
out his  consent  and  without  compensation, 
and  transferring  it  to  another. "  liobinson  v. 
Barfield,  iupra.  The  principle  governing 
this  controversy  was  as  clearly  stated  by 
Judge  Daniel,  in  an  opinion  delivered  in  the 
same  case,  when  he  said  that  ''the  transfer 
of  property  from  one  individual,  who  is  tho 
owner,  to  another  individual,  is  a  judicial, 
not  a  legislative,  act.  When  the  legislature 
presumes  to  touch  private  property  for  any 
other  than  public  purposes,  and  then  only  in 
case  of  necessity,  and  upon  rendering  full 
compensation,  it  will  behoove  the  judiciary 
to  check  its  eccentric  course  by  refusing  to 
give  anv  effect  to  such  acts." 

We  think  that  where  a  deed  or  contract 
purporting  to  convey  passes  an  equitable  in- 
terest in  land,  it  is  not  upon  its  face  void, 
and  the  legislature  has  tbe  power  to  enact 
remedial  laws  regulating  the  probate  and 
registration  of  such  instruments,  though  the 
incidental  effect  may  be  to  admit  to  registra- 
tion a  deed  or  contract  which  could  not  pre- 


penalties  and  it  does  not  violate  the  obUflration  of 
a  contract.    Parmelee  v.  Lawrence,  48  IlL  881. 

There  are,  however,  decisions  on  the  other  side 
of  thla  question.  In  Florida  a  statute  invalidating 
nsarlous  oontracts  was  repeaJed,  and  the  court  in 
disousslnir  the  effeot  of  the  repealinir  statute  on 
prior  contracts  said:  **  Would  we  pot  by  applyingr 
the  principle  contended  for  ffive  the  repealioflr  law 
an  ex  poet  facto  operation  and  really  Impair  the 
oblijnition  of  contracts?  Is  not  the  exoneration 
by  virtue  of  the  laW  ffoveminfr  the  contract  at  the 
time  it  was  entered  into  a  right  vested  by  the  law 
of  the  land  and  can  it  now  be  divested  by  posterior 
leirislation.— and  the  contract  was  not  enforced 
althouflrh  there  was  nothing  in  that  case  to  show 
tiist  there  was  anytbingr  more  than  a  simple  repeal 
•of  the  statute,  with  no  intention  on  the  part  of  the 
legislature  to  validate  prior  contracts.  Mitchell  v. 
Doffgett^lFla.asS. 

If  a  statute  makes  void  a  contract  in  which  usury 
is  reserved,  the  contract  cannot  be  validated  by  a 
•fluhseqaent  statute.  Morton  v.  Rutherford,  18 
Wis.a». 

A  contract  entered  into  while  a  law  is  in  force, 
which  provides  that  if  usury  is  reserved  only  the 
amoont  actually  loaned  may  be  recovered  back, 
cannot  be  made  enforceable  for  the  full  amount  of 
both  principal  and  interest  by  the  passage  of  a 
SQhsequent  statute.  Gilliland  v.  PhiUips,  1  8.  a 
N.S.182. 

And  the  oourse  of  dealings  between  the  parties 
may  have  vested  a  right  which  cannot  be  subse- 
<|nently  taken  away. 

When  a  settlement  is  made  of  the  amount  due 
nnder  a  usurious  contract,  and  the  right  to  recover 
back  the  amount  of  overpayment  because  of  usury 
has  become  fixed,  the  right  cannot  t>e  taken  away 
by  subsequent  legislation.  Williar  v.  Baltimore 
fintcben  Loan  ft  A.  A«80.  tf  Md.  64A. 

Confliet  with  fudioial  power, 
A  ^vate  aet  that  certain  deeds  of  married 


women  shall  be  deemed  and  taken  to  be  effectual 
in  law  is  void,  as  interfering  with  the  powers  of  tho 
Judiciary.    Robinson  v.  fiarfleld«  6  N.  C.  890. 

An  act  attempting  to  validate  defective  acknowl* 
edgments  to  deeds  of  married  women  is  invalid  as 
attempting  to  break  down  the  dividing  wall  be- 
tween the  legislative  and  Judicial  departments  of 
government  in  declaring  not  only  what  the  law  is 
but  what  it  has  been;  as  depriving  tbe  citizen  of 
property  without  due  process  of  law;  and  as  divest- 
ing vested  rights.  Alabama  L.  Ins.  ft  T.  Go.  v. 
Boykin,  88  Ala.  530, 

RightB  of  third  pertom  eonnot  he  impatreO. 

Acts  curing  defective  acknowledgments  cannot 
interfere  with  the  rights  of  third  persons  vested  at 
the  time  of  their  passage.  McGehee  v.  McKenzio* 
48  Ark.  156. 

iUghts  of  third  persons  which  have  actually 
vested  cannot  be  cut  off  by  a  statute  curing  de- 
fective acknowledgments  in  a  deed.  Brinton  v* 
Seevers,  12  Iowa,  880. 

The  deed  of  a  married  woman  holding  property 
under  a  will  which  limits  It  to  her  separate  use  and 
to  her  heirs,  and  expressly  states  that  she  shall 
have  no  power  to  sell,  cannot  be  confirmed  by 
subsequent  legislation  so  as  to  cut  off  the  rights  of 
her  children.    Shonk  v.  Brown,  61  Pa.  327. 

A  convey  ance  cannot  be  validated  so  as  to  cut 
off  the  subsequently  acquired  rights  of  third  par* 
ties.  Melgbcn  v.  Strong,  6  Minn.  177,  80  Am.  Deo. 
441:  Thompson  v.  Morgan,  6  Minn.  202, 

But  It  has  been  held  that  a  curative  act  throws  on 
the  subsequent  purchaser  the  burden  of  showing 
that  he  purchased  bona  fide  and  without  notice. 
Fogg  V.  Holcomb,  64  Iowa,  021. 

And  in  Joumeay  v.  Oibeon,  56  Pa.  67,  it  is  decided 
that  a  defectively  acknowleged  mortgage  which  is 
placed  on  record  may  be  made  effectual  so  as  to  cut 
off  the  rights  of  third  persons  acquired  after  the 
record  by  a  statute  passed  subsequently  to  tho 
acquisition  of  such  rights.  H.  P.  F« 
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vtously  be  proven,  and  to  enable  the  person 
claiming  under  it  to  use  it  in  establishing 
his  title.  In  has  been  suggested,  however, 
thai  the  legislature  has  the  power  to  give 
«f&cac7  retrospectively  to  contracts  like  that 
under  consideration,  which  have  been  so  often 
declared  void  for  uncertainty,  because  it  has 
also  been  held  that  they  were  void  at  the 
election  of  the  person  to  be  bound  thereby 
(Just  as  in  the  case  where  the  agreement  is 
merely  verbal),  and  that,  being  voidable, 
the  legislature  had  the  power  to  impart 
vitality  to  them.  But  we  do  not  think  that 
the  line  of  demarcation  which  indicates  the 
limit  of  legislative  authoritv  can  be  made  to 
depend  upon  the  question  whether  the  agree- 
ment is  void  or  voidable.  The  deed  of  a 
married  woman  is  void;  that  of  an  infant 
void  at  his  option  on  arriving  at  maturity ; 
and  the  leading  authorities  concur  in  sus- 
taining the  general  proposition  that  the  con- 
tracts of  infants  are  voidable  only ;  yet  it 
will  not  be  contended  that  a  statute  allowing 
all  conveyances  theretofore  made  by  infants 
to  be  registered,  and  declaring  them  effectual 
to  pass  the  land  described  in  them,  would 
be  nold  constitutional,  so  as  to  divest  title 
out  of  such  infants  without  their  consent. 
How  can  such  a  statute  be  distinguished  from 
one  which  operates  to  divest  title  out  of  a 
party  against  his  will  because  he  has  signed 
a  paper  or  entered  Into  a  verbal  agreement 
which  the  law  declares,  just  as  in  the  case 
of  an  infant,  has  passed  no  interest,  legal  or 
equitable,  in  the  land  which  purports  to  be 
the  subject  of  the  agreement?  An  un- 
registered deed,  executed  with  all  of  the 
formalities  prescribed  by  law,  conveys  an 
equity  which  would  descend  to  the  heirs  of 
the  grantee.  A  law  which  gives  efficacy  to 
the  probate  of  such  a  deed  merely  provides 
for  transferring  the  legal  estate  by  certain 
proof  to  the  person  who  had  previously  been 
the  real  owner  in  equity.  It  transfers  the 
legal  estate  to  such  equitable  owner,  as  did 
the  statute  of  uses,  but  it  does  not  disturb 
the  vested  beneficial  right.  If,  in  that  case, 
the  deed  were  ineffectual  upon  its  face  to 
pass  any  interest,  legal  or  equitable,  no  re- 
medial statute  could  impart  efficacy  to  it. 
Robinson  v.  Barfield,  supra.  It  would  seem, 
therefore,  more  accurate  to  declare  that  the 
power  to  enact  remedial  statutes  giving  effect 
to  contracts  for  the  sale  and  conveyances  of 
land  extends  only  to  those  cases  where  the 
grantee  or  other  person  deriving  benefit  from 
their  enforcement  had,  previous  to  the  passage 
of  the  law,  an  equitable  right,  and  not  to 
cases  where  the  policy  of  the  law  or  the  ex- 
press provision  of  a  statute  had  prevented  the 
transmission  of  any  interest  whatever  by  the 
instrument  or  agreement  rel  ied  on.  Contracts 
are  made  with  a  view  to  the  legislative  au- 
thority to  provide  for  proving  in  the  readiest 
manner  that  the  parties  actually  entered  into 
them,  but  the  parties  are  not  deemed  to  have 
acted  in  reasonable  contemplation  of  such  an 
alteration  in  the  law  as  to  change  its  policy, 
and  thereby  transfer  both  the  legal  and  equi- 
table estate  in  land  without  the  consent  of  the 
owner.  As  the  case  involves  an  important 
principle,  it  may  not  be  improper  to  cite 
numerous  additional  authorities  from  the  ap- 


I  pellat«  courts  of  many  of  the  states,  f  n  whiclb^ 
'  an  effort  has  been  made  to  fix  and  determio*- 
the  limit  to  the  authority  to  pass  remedial 
laws. 

In  Alter' 8  App.,  67  Pa.  341,   5  Am.    Rep. 
483,  the  supreme  court  of  Pennsylvania  de- . 
Glared  it  incompetent  for  the  legislature  to 
empower  the  courts  to  correct  a  mistake  iik 
a  testator's  will  which  rendered  it  inopera- 
tive,  and  thereby  deprive  his  heirs-at-law 
of  property  that  had  descended  to  them.     In 
another  case  it  was  held  by  the  court  of 
Nevada  that,  where  a  testator  left  no  heirs, 
the  legislature  had  power  to  waive  the  right 
of  the  state  to  take  his  property  as  an  escheat 
by  validating  a  will  in  favor  of  his  devisees, 
but  could  not  have  divested  the  title  of  hi» 
heirsat-law   if  any  had  been  known.     lU 
Sticknoth,  7  Nev.  229.     In  Hasbrouck  v.  Mil- 
waukee, 13  Wis.  37,  80  Am.    Dec.    718,   that 
em\neint,  \QX\%i  Chief  Juetiee  Dixon,    in  dis- 
cussing an  act  to  validate  a  contract,    void 
when  executed,  for  want  of  power  in  the  city 
authorities  of  Milwaukee,  said :    **  A  contnict 
void  for  want  of  capacity  in  one  or  both  of 
the  contracting  parties  to  enter  into  it  is  ua- 
no  contract ;  and  to  admit  that  the  legislature, 
of  its  own  choice,  and  against  the  wishes  of 
either  or  both  of  the  contracting  parties,  chd 
give  it  life  and  vigor,  is  to  admit  that  it  ia- 
within  the  scope  of  legislative  authority  U> 
divest  settled  rights  of  property,  and  to  take 
the  property  of  one  individual  or  corporation 
and  transfer  it  to  another."    It  should  be 
noted  that  the  deed  in  that  case  wai9  void  at. 
the  election  of  the  city.     See  also  MilU  ▼• 
Gharleion,  29  Wis.   418,   9  Am.    Rep.    578. 
Where  a  conveyance  is  void  for  want  of  power 
in  the  grantor  to  convey  the  estate  that  it 
purports  to  pass,  it  cannot  be  validated  by^ 
statute.     Shonk  v.  Brown,  61  Pa.  327.     It  ha» 
been  held  that  a  lease  void  under  the  statute 
cannot  be  validated  by  the  receipt  of  rent. 
Sedgw.  &  W.  Trial  of  Title  to  Lands,  379, 
and  notes.     When  the  subsequent  ratification 
by  the  contracting  party  cannot  give  validity 
to  an  agreement  to  rent  because  it  is  void 
under  this  same  statute  of  frauds  it  is  difficult 
to  understand  how  the  legislature,   despite 
the  protest  of  the  parties  to  a  deed  and  their 
privies,  can,  by  altering  the  rules  of   evi- 
dence, restore  it  to  life.     In   Underwood  t. 
Lilly,  10  Serg.  &  R.  99,  the  supreme  court 
of  Pennsylvania  said  "that  the  retrospective- 
operation  of  laws  would  be  supported  when 
they  impair  no  contract  or  disturb  no  vested 
right,  but  only  vary  remedies,   cure  defects 
in  proceedings  otherwise  fair,  which  do  not 
vary  existing  obligations  contrary  to  their 
situation  when  entered  into  and  when  pros- 
ecuted. "    The  supreme  court  of  New  Hamp- 
shire held  that  the  legislature  had  no  power, 
as  against  parties  not  assenting,  to  validate 
a   fraudulent    sale   of    corporate    property. 
White  Mountains  R.  B.  v.    White  Mountains 
(iV.  E.)  R.  R.  60  N.  H.  50. 

To  declare  by  statute,  in  terms  that  Mrs. 
Calloway  intended  to  convey  when  she  act- 
ually aliened  nothing,  woula  be  a  legislative 
usurpation  of  judicial  p(Twer ;  and  to  change- 
the  general  remedy  applicable  to  pre-existing 
contracts  so  as  to  pass  an  estate  now,  when 
no  equitable  right  vested  in  Harris  at  the» 
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time  of  the  execution  of  the  paper,  even  if 
it  be  accomplished  by  modifying:  the  rules 
of  evidence,  would  be  to  disturb  a  vested 
right  by  transferring  the  land  without  com- 
pensation to  the  owner  from  whom  it  is  taken 
after  it  had  been  aliened  to  a  purchaser  for 
value.  Norman  v.  Heists  6  Watts  &  S.  171, 
40  Am.  Dec.  498.  There  is  a  general  presump- 
tion against  the  retroactive  operation  of  stat- 
utes, and  thev  will,  in  cases  like  that  at  bar, 
where  it  will  impair  vested  rights  to  apply 
them  to  past  transactions,  be  construed  to 
affect  rights  accruinjs;  after  their  enactment. 
Endlich,  Interpretation  of  Statutes,  §§  271- 
274 ;  BkhardBon  v.  Cook,  87  Vt.  599,  88  Am. 
Dec.  (S22. 

Where  deeds  are  executed  by  virtue  of  a 
Judicial  decree,  and  are  voidable  only,  not 
void,  by  reason  of  some  irregularity  grow- 
ing out  of  a  failure  to  follow  the  mode  of 
procedure  prescribed  by  law  in  the  conduct 
of  the  action  or  proceeding,  it  is  clearly  com- 
petent to  cure  such  defects  by  remedial  legis- 
lation ;  and  where  the  action  or  proceeding 
has  been  instituted  and  prosecuted  in  good 
faith,  it  is  not  only  eminently  just,  but  it 
serves  the  important  end  of  perserving  the 
public  confidence  in  the  stability  of  judg- 
ments of  the  courts,  to  resort  to  the  lawmak- 
ing power  for  such  rel  ief .  Hence  the  curati  ve 
acts,  alTecting  irregularities  in  special  pro- 
ceedings, have  been  upheld  by  the  courts,  as 
they  cannot  be  collaterally  impeached,  and 
are  voidable  only  in  the  absence  of  such 
remedial  acts  at  the  instance  of  a  party  to 
them ;  not  void.  Edwards  v.  Moore,  99  N. 
C.  1 :  Ward  v.  Lowndei,  96  N.  C.  367 ;  Bell 
V.  King,  70  N.  C.  880 ;  Herring  v.  Outlaw, 
Id.  384.  In  such  cases  the  curative  statute 
divests  no  vested  right,  because  the  theory 
of  the  decisions  upon  the  subject  has  always 
been  that  an  estate  vests  under  the  decree, 
subject,  however,  to  be  avoided  in  the  ab- 
Kuce  of  legislation  on  notice  of  a  party  to 
the  proceeding,  or  to  be  validated  and  made 
conclusive  on  the  parties  by  a  proper  statute. 
Moore  v.  Qidney,  75  N.  0.  84.  Such  proceed- 
ings differ  widely  from  contracts  of  infants, 
or  such  as  are  nox  enforceable  under  the  stat- 
ute of  frauds.  In  the  one  instance  a  prima 
facie  title  passes,  though  it  is  defeasible ;  in 
the  other  the  contract  is  unlawful  in  its  in- 
cipiency, — passes  nothing.  The  one  is  valid 
until  it  is  avoided ;  the  other  is  void  until 
it  is  validated.  Parties  are  supposed  to  con- 
tract with  reference  to  the  power  of  the 
lawmakers  to  withdraw  the  mere  right  to 
avoid,  but  not  in  contemplation  of  the  enact- 
ment of  a  statute  which  would  operate  as  a 
compulsory  ratification,  and  divest  a  vested 
interest  without  the  consent  of  him  who 
holds  it.  It  is  like  the  distinction  between 
destroying  a  mere  right  or  flossibility,  which 
must  have  been  expected  when  it  was  created, 
and  the  taking  of  an  interest  in  land  with- 
out comoensation.     Bass  v.  Boanoke  Nat.  d 

W.  P.  Co.,  Ill  N.  C.  489,  19  L.  R.  A.  247. 
Thus  the  distinction  between  this  line  of 
cases  and  those  in  which  the  right  of  recovery 
depends  upon  giving  effect  to  a  deed  or  con- 
tract that  has  once  b^n  on  its  face  absolutely 
▼Old,  or  voidable  at  the  election  of  the  party 
to  be  bound,  because  executed  contrary  to  the 
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prohibition  of  a  statute  or  not  in  the  only 
mode  declared  by  it  to  be  sufficient,  or  in 
violation  of  a  rule  declared  by  public  policy. 
In  Condry  v.  Cheshire,  88  N.  C.  875,  it  was 
held  that  a  void  judgment  could  be  attacked 
without  any  direct  proceeding  to  vacate  it. 
Ihyle  V.  Brown,  72  N.  C.  398 ;  StaUings  t. 
QnUy,  48  N.  C.  844. 

The  statutes  that  provide  for  supplying 
lost  records  are  also  within  the  scope  of  leg- 
islative authority,  because  they  only  give  to 
certain  persons  the  means  of  setting  up  and 
establishin^r  valid  titles,  and  the  parties  who 
actually  afiened  and  passed  title  to  them 
cannot  complain  because  all  right  has  already 
been  divested  out  of  them,  and  they  are  pre- 
sumed to  have  conveyed  with  reference  to  the 
legislative  power  to  provide  fd^  restoring  Uie 
evidence  of  what  had  been  actually  accom- 
plished, not  simply  attempted,  in  the  face 
of  a  statute  declaring  the  attempt  in  advance 
ineffectual.  Adle  v.  Sherwood,  8  Whart.  484. 
As  we  have  already  stated,  after  a  deed  has 
been  executed,  if  it  be  valid  upon  its  face, 
the  grantee  takes  an  equitable  estate  under 
it,  till  by  force  of  registration  (which  is  our 
modern  substitute  for  livery  of  seisin)  the 
legal  estate  vests  in  him.  He  being  the 
owner  in  equity,  it  is  no  interference  with 
vested  righis  to  provide  by  law  a  more  con- 
venient mode  of  proving  the  execution,  or  to 
ratify  a  probate  that  is  informal,  or  was 
taken  by  an  officer  not  empowered  to  do  so 
but  who  mistook  his  power.  Freeman  v.  Per- 
son, 106  N.  C.  251 ;  White  v.  Connelly,  105 
N.  C.  65 ;  Young  v.  Jackson,  92  N.  C.  144 ; 
Tatom  V.  White,  95  N.  C.  453.  The  probate 
is  but  an  ex  parte  ascertainment,  by  author- 
ity of  law,  that  the  instrument  registered  is 
authentic  (Young  v.  Jackson,  supra),  and  does 
not  conclude  the  parties  to  it  as  to  its  legal 
effect.  It  is  competent  for  the  legislature  to 
cure  a  defective  probate  where  the  instru- 
ment has  already  been  recorded,  as  it  is  to 
prescribe  the  mode  of  proving  in  future ;  and 
parties  contract  with  a  view  to  the  possible, 
if  not  probable,  exercise  of  this  power.  The 
legislature  is  empowered,  unquestionably, 
to  pass  a  law  extending  the  statute  of  limit- 
ation, or  making  the  time  shorter,  if  a  rea- 
sonable time  is  given  for  the  commencement 
of  an  action  before  the  bar  takes  effect. 
Strickland  v.  DraugJian,  91  N.  C.  103.  The 
principle  announced  in  this  case  is  not  in- 
consistent with  the  doctrine  (laid  down  in 
Eakin  v.  Bauh,  supra)  that  a  man  cannot  be 
deprived  of  his  land  **  instantaneously  under 
the  pretense  of  limiting  the  period  in  which 
he  should  bring  his  action."  Neither  can  he 
be  instantaneously  robbed  of  his  property,  the 
possession  of  which  he  is  about  to  recover  in 
the  courts,  under  the  guise  of  modifying  the 
rules  of  evidence.  So  the  principle  decided 
in  Alexander  v,  McDowell  County  Comrs., 
70  N.  C.  208,  has  no  bearing  upon  this  case. 
Where  one  holds  what  purports  to  be  a  con- 
tract made  on  behalf  of  the  state  by  an  agent, 
but  which,  is  in  reality  void  for  want  of 
authority  in  the  agent  to  bind  the  state,  the 
legislature  has  the  power  to  assume  the  ob- 
ligation, just  as  it  could  have  provided  for' 
payment  of  the  claim  if  no  agreement  had 
been  entered  into.     ^Municipal  corporations 
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are  mere  agencies  of  the  state,  tliroiigh  which 
the  sovereign  acts  in  mHtieis  of  social  con- 
cern. •  BcMt  y.  Bfiamtke  Nav.  d  W.  P,  IL  Co. , 
9upra;  Sutherland,  Stai.  Constr.  8  488.  The 
riirht  to  limit  involves  the  power  to  dispense 
wfth  limitations.  Ibid.  But  the  legislature 
cannot  take  the  property  of  one  man  and  give 
it  to  anotlier,  though  an  attempt  may  be  made 
to  transfer  it  by  a  judicial  proceeding, — ^as 
by  a  sheriff's  sale.    Id.  §  484,  and  note. 

Where  a  party  prays  an  appeal  to  an  appel- 
late court,  the  judgment  of  the  court  below 
is  thereby  vacated,  subject  to  the  condition 
that  he  shall  perfect  his  appeal  either  under 
any  law  existine  when  he  appeals,  or  that 
may  be  enacted  Deform  his  cause  is  heard  in 
the  appellate  court;  and  a  curative  act 
which  gives  him  a  status  in  the  higher  court 
is  considered  to  have  been  in  contemplation 
of  the  parties  at  all  times,  and  divests  no 
title,  but  simply  provides  the  means  of  fairly 
ascertaining  the  rights  of  the  litigants. 
Walker  v.  iScott,  104  N.  C.  481.  Judffe  Cooley 
says  (Const.  Lim.  871) ,  in  treating  of  irreg- 
ularities that  may  be  cured  by  statute :  **  And 
if  the  irregularity  consists  in  doing  some  act, 
or  in  the  mode  or  manner  of  doing  some  act, 
which  the  legislature  mi^ht  have  made  im- 
material by  prior  law,  it  is  competent  to 
make  the  same  immaterial  by  subsequent 
law."  But  where  the  defect  which  the  act 
seeks  to  remedy  affects  the  jurisdiction  of  the 
court,  it  is  in  violation  of  fundamental  prin- 
ciples to  give  it  a  retrospective  effect.  Ibid, 
The  learned  judge  must  not  be  understood 
as  maintaining  that  the  legislature  has  the 
power  to  pass  any  retroactive  remedial  law 
that  it  would  have  been  within  the  scope  of 
its  authority  to  have  enacted  for  future  opera- 
tion. Under  such  a  principle  no  man*s  prop- 
erty would  be  secure  aeainst  the  judicial  au- 
thority of  the  lawmaking  department  of  the 
government.  If  the  receipt  was  Toid  for 
uncertainy  as  a  contract,  and  the  defendant 
acquired  no  legal  or  equitable  right  that 
could  then  be  enforced,  the  general  assembly 
had  no  more  authority,  even  under  the  guise 
of  changing  the  rule  of  evidence  or  provid- 
ing a  new  remedy,  to  transfer  the  life  estate 
of  Mrs.  A.  P.  Calloway,  and  the  remainder 
in  fee  of  her  daughters  to  the  defendant  by  a 
general  than  by  a  special  act  naming  the 
parties,  and  setting  forth  their  relation  to 
each  other.  Such  special  acts  have  been  de- 
clared by  this  court  to  be  in  contravention  of 
the  organic  law,  not  only  as  attempts  to  di- 
vest vested  individual  rights,  but  as  infringe- 
ments on  the  part  of  the  legislature  upon  the 
power  of  the  judicial  branch  of  the  govern- 
ment. Stanmire  v.  Taylor,  iupra.  We  con- 
clude, therefore,  that  the  legislature  did  not 
intend  that  the  statute  should  apply  to  pre- 
existing contracts,  but  only  to  those  entered 
into  after  its  passage.  In  permitting  the  de- 
fendant to  explain  what  land  was  referred  to 
we  think  there  was  error  for  which  a  new 
trial  should  be  granted. 

^ew  trial. 

Shepherd*  Ch,  t7.,  concurring! 

Under  the  view  I  have  taken  it  Is  unnec- 
essary to  determine  whether  the  statute  in 
question  should  be  construed  as  prospective 
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only  in  its  operation,  as  I  am  very  clearly  of 
the  opinion  that  it  did  not  have  tiie  effect  of 
changing  the  existing  law  in  reference  to  de- 
scriptions contained  in  deeds  or  contracts  for 
the  conveyance  or  sale  of  land.  The  statute 
provides  that  **  in  all  actions  for  the  posses- 
sion of  or  title  to  any  real  estate  parol  testi- 
mony may  be  introduced  to  identify  the  land 
sued  for,  and  fit  it  to  the  description  con- 
tained in  the  paper  writing  offered  as  evi- 
dence of  title  or  right  of  possession ;  and  if 
the  jury  is  satisfied  that  the  land  in  question 
is  the  identical  land  intended  to  be  con- 
veyed, •  •  •  then  the  said  paper  writing 
shall  be  deemed  and  taken  to  he  sufficient  in 
law  to  pass  such  title  ...  as  it  purports 
to  pass,"  etc.  Section  1,  chap.  465,  Acts 
1891.  Whatever  may  have  been  the  intention 
of  the  legislature,  it  is,  I  tliink,  very  evident 
that  the  foregoing  language  does  not  change 
in  the  slightest  degree  the  existing  law  upon 
the  subject  to  which  it  refers.  It  is  but  a 
plain  and  concise  exposition  of  the  rules  of 
the  common  law,  ana,  if  the  legislature  in- 
tended to  abrogate  these  rules,  in  whole  or  in 
part,  it  should  have  expressed  such  intention 
in  the  clearest  and  most  unmistakable  man- 
ner. Statutes  which  **  innovate  upon  the 
common-law  rules  of  evidence,"  or  which 
**  provide  for  proceedings  unknown  to  or  con- 
trary to  the  common  law,  are  construed 
strictly  [and]  the  courts  cannot  properly  give 
force  to  them  beyond  what  is  expressed 
by  their  words,  or  is  necessarily  implied 
from  what  is  expressed."  Sutherland,  Stat 
Constr.  §  400.  The  same  author  also  dec!  ares 
it  to  be  a  cardinal  principle  of  judicial  in- 
terpretation that,  **  where  a  statute  uses  a 
word  which  is  well  known  and  has  a  definite 
sense  at  common  law  or  in  the  written  law, 
without  defining  it,  it  will  be  restricted  to 
that  sense,  unless  it  appears  that  it  was  not 
so  intended."  And  he  further  states  that 
''rules  of  interpretation  and  construction  are 
derived  from  the  common  law,  and,  since 
that  law  constitutes  the  foundation,  and 
primarily  the  body  and  soul,  of  our  juris- 
prudence, every  statutory  enactment  is  con- 
strued with  reference  to  its  cognate  princi* 
pies."  Sections  253-289.  Keeping  in  mind 
these  well  settled  principles,  let  us  inquire 
whether  there  is  anything  in  the  statute 
which  sustains  the  defendant's  contention 
that  it  was  the  purpose  of  the  legislature  that 
the  word  **  description, "  as  therein  employed, 
should  be  so  construed  as  to  practically  repeal 
the  statute  of  frauds,  and  tJius  destroy  in  a 
Kreat  measure  the  stability  of  titles  to  the 
landed  property  of  the  state.  We  should  bo 
loath  to  attribute  to  the  lawmakers  a  purpose 
to  place  our  state  in  a  position  of  such  ex- 
ceptional and  unenviable  prominence,  and  I 
am  quite  sure  thaMheir  real  object  in  passing 
the  statute  may  be  explained  upon  other  and 
more  reasonable  grounds,  to  which  I  shall 
hereafter  refer.  The  statute  provides  that 
parol  testimony  shall  be  admissible  for  the 
purpose  of  fitting  the  land  to  the  description 
contained  in  the  de«d,  and  the  question  is 
whether  the  word  **  description"  is  to  be  taken 
in  Its  ordinary  and  legal  signification — that 
is,  a  description  which  has  a  legal  suscep- 
tibility of  being  aided  by  testimony  so  aa  to 
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Identify  the  land^or  whether  it  meaDS  a 
description  which  in  law  is  no  description 
"Whatever,  and  is  sometimes  called  an  **  in- 
sufficient description."  I  am  really  unable 
to  coDceiTe  of  any  principle  upon  which  the 
letter  propoeition  can  be  supported,  unless  it 
be  that  the  legislature  must  have  intended 
•omethinf  different  from  the  common  law, 
and  that  it  is  our  du^  to  discover  it,  and, 
by  a  process  known  as  ''^Judicial  legislation," 
Insert  it  into  the  statute.  This  involves  not 
merely  the  difficulty  of  departing  from  the 
l^nerally  accepted  meaning  of  the  terms  of 
a  statute,  but  also  an  absolute  contradiction 
of  such  terms*  resulting  in  a  complete 
change,  in  many  instances,  in  the  rights  of 
property.  In  ouier  words,  instead  of  reading 
the  statuta  "that  parol  testimony  may  be  re- 
ceived for  the  purpose  ot  fitting  the  land  to 
such  a  deBcription  as  is  recognia^  as  legally 
sufiicient,*  we  are  to  substitute  the  words, 
"such  a  description  as  is  so  vague  and  in- 
definite as  to  have  been  heretofore  held  to  be 
legally  insufficient,"  or  one  which,  In  the 
language  of  Judge  Pearson  in  a  case  similar 
to  this  (Murdoek  v.  Anderson,  57  N.  C.  78), 
is  "no  description  at  all."  I  cannot  see  how 
a  word  in  a  statute  having  such  a  plain  legal 
signification  can.  In  the  absence  of  something 
in  the  context  requiring  it,  bo  stricken  out, 
and  other  words  of  an  entirely  different  signi- 
fication inserted  in  its  place.  The  failure  of 
the  legislature  to  accomplish  what  it  is 
argued  it  attempted  to  do  affords  no  warrant 
to  the  court  to  supply  the  supposed  omission. 
Even  if  the  language  were  not  altogether 
free  from  ambiguity,  we  should  hesitate  to 
place  upon  it  the  construction  insisted  upon, 
for  it  is  a  universally  accepted  rule  that  ''a 
construction  which  must  necessarily  occasion 
rreat  public  and  private  mischief  must  never 
be  preferred  to  a  construction  which  will 
occasion  neither,  or  not  in  so  great  a  degree, 
unless  the  terms  of  the  Instrument  absolutely 
require  such  preference."  Sutherland,  Stat. 
Constr.  83H.  If  the  statute  means  that  testi- 
mony may  be  introduced  to  the  Jury  in  all 
cases  where  the  description  has  heretofore 
been  held  void  by  reason  of  vagueness,  it 
would  be  exceedingly  difficult  for  any  court 
to  determine  what  Is  a  sufficient  **  insufficient 
description"  which  should  be  submitted  to 
the  Jury.  It  would  seem  from  the  construc- 
tion insisted  UDon  that,  if  there  Is  a  mere 
semblance  of  a  description,  however  indefi- 
nite it  may  be,  its  legal  sufficiency  is  to  be  de- 
termined by  the  Jury ;  for  if  they  find  that  the 
parties  intended  to  convev  a  certain  piece  of 
land,  the  description  shall,  by  reason  of  such 
fiuding,  be  deemed  in  law  sufficient  to  pass 
the  title.  It  is  impossible  to  estimate  the  con- 
fusion which  would  result  from  such  a  sub- 
stantial leverMl  of  the  functions  of  the  court 
and  the  Jury.  I  suppose  that  any  attempt 
at  a  description  would  be  sufficient  to  put 
the  Jury  in  full  control  of  the  matter  with- 
out any  interference  on  the  part  of  the  court. 
Thus,  if  I  have  ten  stores  on  Fayettevllle 
street  in  the  city  of  Raleigh,  and  convey  to 
A.  "a  store  on  Fayettevllle  street  in  the  city 
of  Baleigh,*  this  will  be  sufficient  to  go  to 
the  Jury,  and  they  may  determine  whiui  of 
the  ten  stores  was  intended  to  be  conveyed. 
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This,  of  course,  would  be  an  abrogation  of 
the  statute  of  frauds.  Could  the  legislature 
have  intended  this?  But  to  go  still  further. 
If  I  should  afterwards  sell  to  B.  one  of  the 
stores,  specifically  describing  it,  what  is  to 
prevent  A.  from  identifying  it  as  the  one  sold 
to  him  under  his  vague  and  imperfect  descrip- 
tion? Under  the  statute  there  can  be  no 
equitable  principle  asserted  for  the  protection 
of  B.,  as  it  contains  no  saving  in  favor  of 
third  persons,  but  expressly  provides  that 
in  all  cases  the  evidence  shall  be  received, 
and,  if  the  property  can  be  identified  by  the 
jurv,  then  the  description  shall  be  deemed 
m  law  sufficient.  If  the  description  is  thus 
made  sufficient  by  the  finding  of  the  Jury, 
it  must  be  sufficient  for  all  purposes.  That 
this  construction  is  not  the  true  one  is  en- 
tirely clear  by  a  reference  to  the  second  sec- 
tion of  the  act,  which  provides  ^'that  no  deed 
.  .  .  shall  be  declared  void  for  vagueness 
in  the  description  by  reason  of  the  use  of  the 
word  'adjoining*  instead  of  the  words 
'bounded  by, '"  etc.  The  provision  was  in- 
tended to  meet  a  suggestion  that  there  was 
a  distinction  between  the  words  **  bounded 
by"  and  ''adjoining"  as  affecting  the  legal 
sufficiency  of  a  description,  and  was  rendered 
unnecessary  by  a  subsequent  declaration  of 
the  court  in  Arry  v.  Scott,  109  N.  G.  874. 
It  recognizes  that  there  is  such  a  thing  as 
a  description  which  may  be  declared  void 
by  the  court  for  "  vagueness, "  and  enacts  that 
in  certain  instances  it  shall  not  be  so  declared 
void.  Now,  it  is  asked  with  absolute  con- 
fidence, why  was  it  necessary  to  provide  for 
the  cases  mentioned  in  this  section,  if  what 
had  been  suggested  to  be  an  "insufficient 
description"  for  "vagueness"  was  provided 
for  in  the  first  section,  which  is  tlie  one  wo 
have  under  consideration?  Veir  clearly  there 
would  have  been  no  necessity  for  such"  legis- 
lation if  the  present  contract  and  the  similar 
one  in  Fortesque  v.  Crawford,  105  N.  C.  29, 
were  covered  by  the  first  section  under  the 
construction  contended  for.  I  think  that  it 
was  the  purpose  of  the  legislature  to  meet 
the  suggestion  referred  to,  and  this  is  cer- 
tainly all  that  was  effected  by  the  terms  of 
the  statute.  I  do  not  impute  to  the  legis- 
lature a  purpose  to  enact  such  a  law  as  to 
produce  the  evils  which  would  result  from 
the  construction  insisted  upon,  and  I  am  of 
the  opinion  that  the  real  object  of  the  statute 
was  such  as  I  have  indicated.  The  common 
law,  then,  not  having  been  changed  in  respect 
to  this  contract,  and  it  being  void  under  the 
decision  in  Forteeque  Com,  mipra,  I  concur  in 
the  ruling  that  there  should  be  a  new  trial. 

Burwell*  •/.,  dissenting : 

The  following  issue  was  submitted  to  the 
Jury  without  oblection  on  the  part  of  the 
plaintiff :  "  Is  the  land  of  which  the  defend- 
ant is  now  in  possession,  and  which  is  sued 
for  in  this  action,  the  identical  land  which 
is  referred  to  in  the  paper  frriting  set  up  in 
the  answer,  and  alleged  to  have  been  executed 
to  defendant  by  A.  P.  Caloway  ?"  Defendant 
offered  this  writing  in  evidence,  and  plaintiff 
objected  "on  the  ground  that  it  was  too  in- 
definite in  describing  any  land."  His  1  on  >r 
overruled  the  objection,  and  admitted  Uio 
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ericienoe,  and  the  plaintiff  excepted.  The 
writing  referred  to  is  as  follows  **  Wilkes- 
boro,  S.  C,  Apr.  19,  1880.  James  Harris 
has  paid  me  twenty  dollars  on  bis  land. 
Owes  me  six  more  on  it.  A.  P.  Calloway.** 
I  assume  that  the  contention  of  the  plaintiffs 
was  that  parol  evidence  was  not  admissible 
to  locate  the  land  to  which  the  defendant 
alleged  this  receipt  referred,  and  show  that 
it  was  the  same  land  which  plaintiffs  were 
seeking  to  recover  of  him  in  this  action,  she 
also  claiming  under  A.  P.  Calloway.  Her 
objection  should  have  been  to  the  parol  testi- 
mony when  it  was  offered.  The  writing  was 
clearly  admissible  in  evidence.  Its  legal 
effect  was  a  matter  to  be  determined  after  it 
was  introduced.  But  for  the  Act  of  1891 
(chap.  465,  g  1),  the  case  of  ForUfqus  v. 
Orawford,  105  N.  0.  29,  would  be  decisive  of 
this  controversy,  for  there,  as  here,  the  only 
words  in  the  receipt  descriptive  of  the  land 
are  ''his  land,"  and  some  other  words  that 
show  that  what  was  there  styled  ''his  [the 
defendant's]  land**  was,  prior  to  the  alleged 
sale,  the  land  of  the  person  signing  the 
receipt. 

The  act  referred  to  seems  to  have  been  en- 
acted to  meet  and  avoid  the  hardship  of  such 
cases  as  that  cited  above  and  this  one  now 
before  us.  Whether  that  legislation  is  wise 
or  unwise  is  not  for  us  to  say.  We  should 
give  to  it  all  proper  effect.  We  have  here  a 
memorandum  in  writing,  which,  under  the 
law  as  it  stood  before  the  Act  of  1891,  would 
not  have  availed  the  defendant,  because  it 
was  not- then  permissible  to  show  by  parol 
«vidence  that  the  land  therein  designated  by 
the  vendor  as  "his  land"  was  the  land  in  con- 
troversy, and  for  that  reason  alone.  The  ex- 
pression is  very  vague  and  indefinite,  but  it 
is  a  "description."  In  BreaidY,  Munger,  88 
N.  0.  297.  ^his  100  acres  of  land"  is  called 
an  "insufficient  description."  In  tortesmie 
▼.  Orauford^  9upra  (the  receipt  being  similar 
to  the  one  here  under  consideration),  this 
court  said  of  the  defendant's  offer  of  parol 
testimony  that  he  was  endeavoring  "to  help 
out  the  insufficiency  of  the  description."  If, 
then,  there  was  a  written  memorandum  avail- 
able, and  sufficient  of  itself  for  defendant's 
protection  in  his  possession,  when  the  action 
was  be^un,  if  the  description  had  not  been 
insufficient  and  imperfect,  that  imperfection 
and  insufficiency  could  be  remedied  by  the 


verdict  of  the  jury  founded  upon  the  writing, 
and  parol  testimony  which  the  act  had  made 
competent  "to  identify  the  land,  and  fit  it  to 
the  aescription  contained  in  the  paper  writ- 
ing" offered  as  "evidence  of  the  right  of  pos- 
session." There  was  no  error,  I  think,  in 
his  honor's  allowing  defendant  to  put  the 
writing  in  evidence,  and  the  introduction  of 
parol  evidence  to  identify  the  land.  The 
statute  is,  in  mj  opinion,  applicable  to  all 
actions  to  be  tried  in  the  courts,  no  matter 
when  the  contract  was  made.  It  does  not 
contravene  any  provision  of  the  constitution, 
for  it  affects  a  remedy,  and  not  the  rights 
of  any  citizen.  "Laws  which  change  the 
rules  of  evidence  relate  to  the  remedy  only* 
(Tabor  v.  Ward,  83  K.  C.  291)  ;  and  such 
laws  are  not  unconstitutional,  though  retro- 
active (Hintan  v.  HinUm,  61  N.  C.  410; 
Wilkerion  v.  Buchanan,  88  N.  G.  296 ;  PhO- 
lips  V.  Cameron,  48  N.  C.  890).  The  act  now 
under  discussion,  if  applied  to  this  case, 
will  disturb  no  vested  ri^htof  Mrs.  Calloway 
or  her  vendee  with  notice.  It  will  merely 
prevent  the  perpetration  of  a  wrong  by  giv- 
ing to  the  defendant  a  preventive  for  that 
wrong  by  changing  the  rule  of  evidence  so 
as  to  allow  him7  in  defense  of  his  possession 
of  his  home,  to  submit  to  the  Jury  parol  tes- 
timony that  was  not  admissible  when  the 
alleged  contract  was  made.  Tlie  contract 
was  not  void,  but  only  voidable  at  the  option 
and  upon  the  proper  plea  of  the  alleged  con- 
tractor. Loughran  v.  Oile»,  110  N.  0.  425, 
and  cases  there  cited.  The  act  does  not  as- 
sume to  make  that  a  contract  which  was  noc 
one,  but  merely  declares  that  the  Jury  may 
determine  what  the  contract  was,  and  to  that 
end  may  hear  and  consider  certain  parol  evi* 
dence.  This  will  disturb  no  vested  righta, 
nor  deprive  any  one  of  what  is  his  own.  It 
may  be  that  it  is  better  for  the  commonwealth 
that  a  few  should  have  the  privilege  of  doing 
what  all  men  feel  to  be  wrong, — taking  from 
honest  purchasers  land  sold  to  them  by  de- 
fective descriptions, — than  that  some  should 
be  tempted  to  swear  falsely.  Of  that  we  say 
nothing.  All  such  legislation  as  that  under 
consideration  involves  a  question  of  policy^ 
and  not  of  constitutional  power.  Cooley» 
Const.  Lim.  6th  ed.  p.  460. 

Clark,  J.:   I  concur  in  the  above  dissent- 
ing opinion. 


MINNESOTA  SUPREME  COURT. 


MINNEAPOLIS,    ST.    PAUL    &    SAULT 
BTE.  MARIE  R.  CO. 

V. 

HOME  INSURANCE  CO. 
( Minn. ) 

^1.   The  policy  Usaed  by  defendant  to 

*HeadQot«fl  by  MitohxlIh  J. 


plaintiff  on  the  property  of  shippers 

conBtrued  as  an  insuranoe  for  the  beDpflt  of  plain, 
tiff  only  to  the  extent  of  its  liability  as  oanier 
and  warehouseman. 

8.  In  an  action  on  the  policy  the  bills  ot 
lading^  fixings  the  liability  of  the  plains 
tiff  to  the  shippers  as  carrier  and  warehouse* 
man  are  the  measure  of  defendant's  Uability  to 
the  plaintilf ,  and  oannot  he  varied  by  parol  evi- 


NoTB.— The  above  case  seems  to  be  one  of  flret 
tmpret»ion  In  respect  to  the  exclusion  of  the  liabil- 
ity of  a  carrter  on  a  collateral  ooatract  to  insure 
from  the  protection  of  insurance  aflrainst  liability 
as  can  ler  aud  warehouseman,  and  is  an  important 
precedent  in  this  particular. 
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That  llabOity  on  a  contract  to  procure  insuranoo 
constitutes  an  insurable  interest  is  held  Id  Western 
ft  A.  Pipe  Lioes  v.  Home  Ins.  Co.,  146  Pa.  846,  but 
there  was  no  decision  as  to  whether  or  not  suc^ 
interest  was  that  of  a  warehouaemao. 
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deuce.  In  an  acHon  to  enforce  riffbto  dependent 
on  a  written  oootraci;  although  the  suit  be  be- 
tween atranirers  to  the  instrument,  or  between  a 
fltranger  and  one  of  the  parties  to  the  contract, 
the  rule  against  yarylog  a  written  Instrumeot 
•ppUes.  A  liability  incurred  by  the  plaiotlff  on  a 
«oUateral  contract  to  procure  insurance  on  the 
|Mt>perty  of  shippers  is  not  a  liability  as  carrier  or 
waraJionseman.  within  the  meaning  of  the  policy. 

(November  18, 1S06.) 

€  ROSS- APPEALS  from  onlers  of  the  Dis- 
trict Court  for  Hennepin  County  entered  in 
mn  action  brought  to  recoyer  the  amount  al- 
leged to  be  due  oa  a  policy  of  fire  insuraace, 
the  plaintiff  appealing  from  an  order  reducing 
the  amount  of  recovery  allowed  by  the  jury, 
"And  the  defendant  appealing  from  an  order 
denying  its  motion  for  a  new  trial  after  verdict 
in  laTor  of  plaintiff.  Betened  on  defendant m 
4qtpeaL 

The  facts  Buffldently  appear  in  the  opinion. 

MeMgrg,  A.  H.  Bright  and  Kitchel*  Cohen 
-Jh  Sh&w,  for  plaintiff: 

The  contract  as  established  by  the  parol  evi- 
dence was  a  contract  under  the  common-law 
liability  of  carriers  to  carry  the  grain  to  Glad- 
-stone,  and  thence  deliver  it  through  its  elevator 
vpoD  the  vessel  of  the  next  water  carrier  at 
O^ladstone;  it  was  not  an  agreement  to  insure 
bat  ao  agreement  at  common  law  to  deliver  to 
<he  next  connecting  carrier. 

The  insurance  tf^en  by  the  carrier  was  pri- 
marUy  for  its  own  protection.  The  carrier,  in 
effect,  re-insured  the  risk  which  the  law  im- 
posed upon  it  by  virtue  of  the  agreement 

Lawrence  v.  Winona  d  Si,  P.  &.  Co,  15  Minn. 
tKK>,  2  Am.  Rep.  180. 

The  oral  evidence  was  properly  received. 

The  rule  that  parol  evidence  is  inadmissible 
'to  vary  the  terms  of  a  written  instrumeot  is 
applied  only  in  suits  between  the  parties  to  the 
instruments,  or  their  privies,  and  not  to  suits 
'Where  the  issue  is  between  one  of  the  parties 
4o  the  instrument  and  a  third  person. 

Van  Eman  v.  Stanchfield,  10  Minn.  255; 
inborn  v.  Slurtetant,  17  Minn.  200;  National 
Car  S  Locomotive  Builder  v.  Cyclone  Steam 
Snoto  Plow  Go,  49  Minn.  125;  Buxton  v.  Beal, 
49  Minn.  280;  Clerihew  v.  West  Side  Bank,  50 
Jftinn.  538;  Beynolda  v.  Magness,  24  N.  C.  26; 
Lee  v.  Adsit,  87  N.  Y.  78;  McMaeter  v.  Insur- 
-anee  Co.  of  North  America,  65  N.  T.  222,  14 
JLm.  Rep.  239;  Lov>ell  Mfg.  Co,  v.  Safeguard 
¥ire  Ins  Co.  88  N.  Y.  591.  See  also  Greenl. 
£v.  §  279;  Whart.  Ev.  §  928. 

The  evidence  was  admissible  as  showing  that 
the  bill  of  lading  was  in  fact  never  accepted  as 
the  contract  between  the  parties. 

The  shipping  receipts  bound  the  carrier  to 
ihe  common-law  liability  of  the  common  car- 
Tier. 

At  common-law  a  common  carrier  is  an  in- 
Furer  of  the  goods  intrusted  to  him  and  he  is 
responsible  for  all  losses  of  the  same,  save  such 
n^  are  occasioned  by  the  act  of  God  or  the 
public  enemy. 

Christenson  v.  American  Exp.  Co,  15  Minn. 
1270,  2  Am.  Rep.  122. 

The  evidence  was  sufRcient  to  warrant  the 
reformation  of  *tbe  bill  of  lading  as  between  the 
aiiippers  and  the  railway  company. 

Buxton  V.  Beat,  supra. 

If  the  railway  company  be  held  liable  for  the 
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I^rain  in  the  elevator  as  a  common  carrier,  then 
iQ  the  absence  of  proof  as  to  the  origin  of  the 
fire,  defendant  was  liable  for  the  grain  de- 
stroyed in  the  elevator. 

Shriver  y,  Sioux  City  4t  St.  P.  R  Co.  f^ 
Minn.  506,  81  Am.  Rep.  853;  Linddey  v.  Chi- 
cago,  M.  dt  St,  P,  B,  Co.  86  Minn.  539;  HuU 
V.  Chicago,  St.  P.  M,  db  0,  R.  O?.  5  L.  R.  A. 
587,  41  Minn.  510;  Boehl  v.  Chicago,  M,  d  St. 
P.  B.  Co,  44  Minn.  192. 

Messrs.  S.  E.  Hall,  H.  S.  Durand,  and 
Cole»  McVey  A  Cheshire  for  defendant. 

Mitchell, «/.,  delivered  the  opinion  of  the 
court : 

By  the  policy  in  suit  the  defendant  insured 
the  plaintiff  ^on  flour,  com,  grain,  seeds, 
provisions,  and  other  merchandise,  exclud- 
ing petroleum  or  its  products ;  it  being  un- 
derstood and  agreed  that  the  insurance  under 
this  head  is  to  cover  the  liability  of  the  in- 
sured as  carriers  and  warehousemen,  as  well 
as  their  own  property,     .     .     .     while  con- 
tained in  their  elevator  situated  at  Gladstone, 
Mich.**    It  is  too  plain  to  admit  of  argument 
that,  as  to  the  property  of  others  intrusted 
to  its  custodv,  this  was  not  an  insurance  for 
the  benefit  or  the  shippers,  but  for  the  benefit 
of  the  plaintiff  exclusively,  and  only  to  the 
extent  of  its  own  interest.     It  is  well  settled 
that,  if  the  carrier  would  insure  for  the  bene- 
fit of  the  owners  of  the  property,  tliis  must 
appear  from  the  use  of  apt  terms  in  tlie  pol- 
icy to  that  effect.    There  is  not  a  word  in 
this  policy  that  indicates  any  intent  to  insure 
any  other  interest  than  that  of  the  plaintiff 
to  the  extent  of  its  liability  as  carrier  and 
warehouseman.    It  necessarily^  follows  that 
to  entitle  plaintiff  to  recover  it  was  incum- 
bent on  it  to  prove  that  it  was  liable  as  car- 
rier or  warehouseman  to  the  owners  for  the 
loss  of  the  grain  destroyed  by  fire  in  its  ele- 
vator at  Gladstone.     Recognizing  this  fact, 
the  plaintiff  alleged  in  its  complaint  agree- 
ments between  itself  and  the  several  shippers 
that  it  would  procure  at  its  own  expense 
policies  of  insurance  on  their  grain  against 
loss  by  fire  while  in  this  elevator.    Upon  the 
trial  the  plaintiff  itself  introduced  the  bills 
of  lading  issued  bv  it  to  the  several  shippers^ 
by  the  terms  of  which  it  was  expressly  pro- 
vided that  plaintiff  should  not  be  liable  for 
any  loss  of  or  damage  to  the  property  by  fire 
not  caused  by  its  negligence  or  that  of  its 
agents.     It  may  be  here  stated  that  the  grain 
was  consigned  to  Buffalo,  and  was  destroyed 
by  fire  while  in  the  elevator  at  Gladstone, 
awaitinj^  delivery  by  plaintiff  to  the  next 
succeeding  line  of  carriers.     The  plaintiff 
was  then  permitted,  against  the  objection  and 
exception  of  the  defendant,  to  introduce  parol 
evidence  of  an  agreement  between  itself  and 
the  shippers,  made  at  or  prior  to  the  ship- 
ment of  the  grain,  and  prior  to  the  execution 
of  the  bills  of  lading'  referred  to,  that  it 
would  procure  insurance  on  the  ^rain  as  al- 
leged in  the  complaint.     Even  if  this  evi- 
dence was  otherwise  competent,  it  was  inad- 
missible for  the  reason  that  it  did  not  tend 
to  prove  any  liability  of  plaintiff  as  carrier 
or  warehouseman,    which    was  all   against 
which  the  defendant  had  insured  it.     But  to 
this  point  we  shall  refer  hereafter. 


MiKNflSOTA  SUFBBMB  COUBT. 
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One  i^roand  on  which  counsel  seek  to  sus- 
tain the  admissibility  of  this  oral  eYidence 
is  that  the  rule  against  yarying  a  written 
contract  by  parol  applies  only  to  contro- 
versies between  parties  to  ihe  instrument  and 
their  privies,  and  not  to  controversies  be- 
tween strangers  to  the  contract,  or  between 
one  of  the  parties  to  the  instrument  and  a 
stranger  to  it.  The  rule  is  as  stated,  with 
this  limitation,  however:  Uiat  the  right  in 
the  latter  class  of  cases  to  vary  a  written  con- 
tract by  parol  is  limited  to  rights  independ- 
ent of  the  instrument.  As  to  righta  which 
originate  In  the  relation  established  by  the 
written  contract,  or  are  founded  upon  it,  the 
rule  against  varyinff  it  by  parol  applies. 
Browne,  Parol  Ev.  §28;  Bayre  v.  Burdick, 
47  Minn.  867 ;  Wodock  v.  Eobinsan,  148  Pa. 
503.  In  the  present  case  plaintiff  is  claim- 
ing under  this  policy  rights  wholly  depend- 
ent upon  its  liability  to  the  shippers  of  the 
frain.  That  liability  Is  at  once  both  the 
asis  and  the  measure  of  defendant's  liabil- 
ity ;  and  it  would  be  most  unreasonable  that 
it  should  be  allowed,  as  against  defendant, 
to  establish  that  liability  by  proof  of  oral 
promises  to  the. shippers  which  the  latter 
could  not  prove  against  It.  If  the  bill  of 
lading  is  conclusive  between  the  shippers 
and  the  plaintiff,  it  must  be  equally  so,  in 
this  case,  between  the  olaintiff  and  the  de- 
fendant. Counsel  furtSer  claims  that  this 
f^arol  evidence  was  also  admissible  as  show- 
ng  that  the  bills  of  lading  were  in  fact 
never  accepted  as  the  contract  between  the 
parties;  in  other  words,  as  we  understand 
counsel,  they  propose  to  throw  aside  the  bills 
of  lading  as  never  having  become  operative, 
ignore  the  express  oral  agreement  to  insure, 
and  then  rest  their  case  upon  an  alleged  oral 
contract  of  carriage,  in  which  there  were  no 
exceptions  to  the  common-law  liability  of 
carriers.  With  all  due  respect  to  counsel,  it 
seems  to  us  that  this  contention  is  entirely 
baseless.  The  complaint  was  framed,  and 
the  case  tried  throughout,  upon  the  theory 
that  the  liability  of  plaintiff  to  the  shippers 
£rew  out  of  the  express  agreement  of  the 
former  to  insure  the  grain,  and  the  record  con- 
tains nothing  even  suggestive  of  the  present 
contention  of  counsel.  The  evidence  fur- 
nishes no  support  to  this  contention.  The 
undisputed  facts  are  that  the  manner  in  which 
the  business  was  done  was  that,  immediately 
upon  loading  a  car,  a  short  bill,  or,  as  it  is 
called,  a  ** shipping  receipt,"  was  issued  to 
the  owner,  and,  when  a  sufficient  number  of 
cars  had  been  loaded  to  constitute  a  ''ship- 
ment, "  the  shipper  surrendered  these  receipts 
to  the  plaintiff,  and  received  in  their  place 
a  regular  or  large  bill  of  lading,  of  the  form 
already  described,  to  which  was  attached  a 
list  of  all  the  cars  in  the  shipment.  These 
bills  of  lading  the  shippers  attached  to  the 
drafts  drawn  on  the  consignees.  This  had 
been  the  customary  and  uniform  manner  of 
doing  business  between  the  parties  for  years. 
These  large  bills  of  lading  had  always  been 
accepted  and  used  by  the  shippers  without 
objection.  This  conclusively  proves  that  the 
owners  perfectly  understood,  when  shipping 
the  grain,  that  these  large  bills  of  lading, 
and  neither  their  preliminary  talk  nor  the 
email  ''shipping  receipts,"   were  to  be  the 
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final  repository  and  sole  evidence  of  the  coo- 
tract  between  themselves  and  the  plaintiff. 
In  the  absence  of  fraud  or  mistake,  of  whicb 
there  is  no  claim,  the  bills  of  lading  must 
be  conclusively  presumed  to  be  the  final  and 
complete  expression  of  the  enffagemente  of  the 
parties :  certainly,  at  least,  of  the  obligation* 
and  liabilities  of  the  plaintiff  as  carrier  or 
warehouseman  in  the  transportation  of  the 
property.  Whether,  as  between  the  shipper* 
and  the  plaintiff,  the  former  could  show  by 
parol,  as  a  collateral  agreement,  an  under- 
taking to  procure  insurance  on  the  grain,  it 
is  unnecessary  to  consider,  for  under  such  aa 
agreement  the  liability  of  the  plaintiff  would 
not  be  as  carrier  or  warehouseman,  against 
which  alone  the  defendant  insured.  Thfr 
undertaking  of  the  defendant  to  insure  the 
plaintiff  against  its  liability  as  carrier  and 
warehouseman  can  have  but  one  meaning, 
viz.  the  liability  growing  out  of  the  relation 
of  carrier  and  warehouseman  as  such.  It  was> 
never  intended  to  cover  liabilities  which  the 
plaintiff  might  incur  by  virtue  of  special 
contracts  as  to  matters  entirely  outside  of 
their  common- law  liability  as  carriers  and 
warehousemen.  It  is  no  part  of  the  duty  of 
common  carriers  to  procure  insurance  oit 
property  intrusted  to  their  custody  for  the 
benefit  of  the  owners.  Had  this  plaintiff,  in 
order  to  secure  the  business  of  these  shippers, 
guaranteed  them  a  certain  profit  on  their 
grain,  or  the  receipt  of  a  certain  price  for 
it  after  its  arrival  at  Buffalo,  there  would 
have  been  as  much  reason  for  claiming  thai 
the  liability  thus  incurred  was  covered  by 
this  policy  as  that  incurred  by  the  agree- 
ment to  procure  insurance  on  it.  Counsel 
are  not  correct  in  saying  that  the  liability 
incurred  by  the  agreement  to  procure  insur- 
ance is  nothing  more  than  the  unqualified 
common- law  liability  of  a  carrier.  Suppose, 
for  example,  the  plaintiff  had,  in  the  exer- 
cise of  ordinary  diligence,  secured  policies 
of  insurance  on  this  grain,  and  some  of  the 
insurance  companies  nad  become  insolvent. 
The  plaintiff  would  not  have  been  liable  on 
its  contract  to  procure  insurance,  but  it  might 
have  been  liable  as  carrier.  Again,  suppose 
plaintiff  had  failed  to  procure  insurance,  and 
the  grain  had  been  destroyed  from  some  cause 
for  which  a  common  carrier  is  not  liable,  it 
would  nevertheless  have  been  liable  for  it* 
failure  to  perform  its  contract  to  procure  in- 
surance. But  further  discussion  is  unneces- 
sary. The  policy  was  never  intended  to 
cover  liabilities  which  the  plaintiff  might 
incur  regarding  the  property  by  special  con* 
tracts  entirely  outsiae  of  and  foreign  to  it* 
common-law  duties  as  carrier  or  warehouse- 
man. It  may  be  added  that  there  is  no  claiok 
that  the  loss  was  caused  by  the  negligence 
of  the  plaintiff,  and  hence  noc  within  the 
operation  of  the  stipulation  in  the  policy 
exempting  it  from  liability  for  loss  by  fire. 
Under  no  view  of  the  case  can  the  plaintiif 
recover. 

On  defendant*  a  appeal  the  order  appealed  from 
i$  reversed. 

On  plaintife  a/ppeal  that  pari  ef  ikt  ordet 
appealed  from  i$  affirmed. 

Motion  for  re-argoment  denied   December 
20,1898. 
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ILUN0I8  6UPRBMS  COURT. 


James  A.  SMITH  et  at,,  AppU., 

E.  H.  Mcdowell,  state's  Atty,,  WBreLlA. 
H.  HALL  etoL 

a^SIlLSL) 

!•  Error  In  wirtatnlng  eaceeptloBS  to 
portions  of  an  answer  Is  inunaterial»  If 

the  aTermente  excluded  oould  not  haye  ohaoffed 
the  rPBult. 

£•  An  ordinance  9ttemptingf  to  vacate 
a  street  or  portion  thereof  for  the  sole 
purpose  of  allowing  a  private  person 
to  oecnpy  a  portion  for  an  area  and  stairways 
in  connection  with  the  basement  of  a  buUdinff 
Is  ultra  vfret  and  void,  where  the  only  statutory 
authority  is  a  greneral  power  to  lay  out«  improve, 
and  vacate  streets. 

8.  An  obstruction  of  a  street  for  the 

length  of  86  feet  and  the  width  of  5  feet  by  a 
stone  widl  enoloeinff  ao  areaway  to  a  basement  is 
a  purpresture  which  Is  a  public  nuisance  per  se, 
beyond  the  power  of  mnnidpal  authorities  to 
license  without  express  authority. 

4*  The  inconwenience  of  the  pnblic»  or 

the  suffldency  of  the  remainder  of  the  street  for 
public  usest  is  immaterial  on  the  question  of  abat- 
ing a  purpresture  in  a  street  in  proceedings  by 
the  public 

S«  An  injunction  to  prevent  the  contln- 
nance  or  creation  of  a  nnisanee  by  ob- 
structing a  highway  may  be  granted  at  the  suit 
of  the  proper  oflloers. 

(October  28.  IMCU 

APPEAL  by  defendants  from  a  decree  of 
tlie  Circuit  Court  for  LiviDgston  County 
enjoiDin/i^  defendants  from  ibe  alleged  con- 
struction and  maintenance  of  a  purpresture  in 
a  public  highway.    Affirmed, 

btatement  by  8hope»  J.: 

This  was  a  bill  in  chancery,  filed  by  H. 
H.  McDowell,  state's  attorney  in  and  for 
Livingston  county,  this  state,  on  the  relation 
of  M.  H.  Hall  and  William  Cowling,  citi- 
sens  and  electors  of  the  village  of  Chats- 
worth,  in  said  county,  on  their  own  behalf, 
as  well  as  the  general  public,  to  restrain  the 
construction  of  a  purpresture,  consisting  of 
an  areaway  and  stairs  therein,  in  one  of  the 
principal  streets  of  said  yillage.  The  bill 
alleges,  in  substance,  that  on  June  8,  1859, 
the  Uien  proprietors  of  certain  described  lands 
surveyed  and  platted  the  same  into  lots, 
bloclLs,  streets,  alleys,  and  public  ^[rounds, 
as  the  town  of  Chatsworth ;  that  said  town 
afterward  became  incorporated  under  the  gen- 
eral law,  as  a  village ;  that  bv  virtue  of  said 
plat,  and  the  terms  of  dedication  in  the 
acknowledgment  thereto,  and  the  recording 
thereof,  all  the  said  streets,  etc.,   became 


dedicated  to  the  use  of  cue  public,  and  have 
ever  since  been  so  used  ;  **  that  in  said  village 
is  a  public  street,  named  '  Fourth  Street*  "  on 
said  plat;  that  the  president  and  board  of 
trustees  of  said  village  **have  undertaken, 
by  ordinance,  to  dispose  of''  a  portion  of  said 
street  '^for  private  purposes  and  uses;**  and 
an  ordinance  of  the  village  is  set  out,  as 
follows:  **An  ordinance  to  vacate  part  of 
Fourth  street  in  the  village  of  Chatsworth. 
Be  it  ordained  by  the  president  and  board  of 
trustees  of  the  village  of  Chatsworth,  that  to 
enable  the  owners  or  lot  nine,  (9,)  in  block 
twenty-two,  (22,)  in  the  original  town  (now 
village)  of  Chatsworth,  to  erect  and  maintain 
a  brick  building  on  said  lot  nine,  (9,)  with 
an  area  and  entrance  way  to  the  basement  of 
such  building  in  said  Fourth  streeet,  on  the- 
west  side  of  such  building,  the  part  of  said 
Fourth  street  in  said  village  of  Chatswortb 
beginning  at  the  southwest  corner  of  said  lot 
nine,  (9,  J  and  running  thence  west  five  (5) 
feet  in  said  Fourth  street,  thence  north  in  said 
Fourth  street  eighty- five  (85)  feet,  thence 
east  five  (5)  feet,  to  the  east  line  of  said 
Fourth  street,  and  thence  south  eighty- five 
(85)  feet  to  the  place  of  beginning  be,  and 
the  same  is  hereby,  vacated.  Approved  Sep- 
tember 8,  1891.  James  A.  Smith,  President. 
Attest:    John  Taggert,  Village  Clerk.** 

It  is  further  alleged,  in  substance,  that 
said  lot  9,  of  which  said  Smith  is  the  owner, 
is  located  on  the  corner  of  Fourth  and  Locust 
streets,  principal  thoroughfares  in  said  vil- 
lage, and  that  the  sole  purpose  and  object  of 
said  ordinance  was  to  give  to  said  Smith  the 
6  by  85  feet  vacated,  lor  an  area  and  stair- 
ways, in  connection  with  the  basement  of 
his' building  being  erected  on  said  lot,  and 
that  to  permit  the  construction  of  such  area 
and  stairways  in  said  street  will  create  a. 
purpresture  therein,  and  a  permanent  obstruc- 
tion thereof;  that  it  will  be  a  public  nui- 
sance, and  permanently  deprive  the  public 
of  that  portion  of  the  street,  so  given  to 
Smith,  over  which  the  public  has  hitherto 
traveled  upon  a  sidewalk  along  said  lot. 
The  bill  makes  said  James  A.  Smith  and  the 
village  parties  defendant ;  pravs  that  the  or- 
dinance be  declared  void,  and  that  said  Smith 
has  acquired  no  right  thereunder,  and,  if  any 
excavation  or  area  has  already  been  made, 
that  same  be  declared  a  nuisance,  and  abated 
accordingly;  prays  injunction  restraining 
said  Smith  from  excavating  in  said  street, 
and  from  oonstruoting  and  maintaining  said 
area  and  stairways,  and  from  using  said  street ' 
for  such  private  purpose,  and  that  the  injunc- 
tion be  made  perpetual. 

A  temporary  injunction  issued.  Answer 
was  filed,  admitting  all  the  material  allega- 
tions of  the  bill,  but  averring  new  matters, 
to  whidi  exceptions  were  filed  and  sustained. 


Mon.-/rhe  relative  riffbtsof  Individuals  and  the 
public  in  hiffhways  ooDcemlnff  which  there  is  a 
eoDtinuinff  development  of  the  law,  and  which  are 
of  constantly  increasinff  importance,  are  presented 
In  the  above  case  with  a  dear  showing  ef  the  pub- 
he  trust  ezlsclng  in  streets.  See  a  somewhat  differ- 1  A.  SBflL 

tSL.R.A. 


ent  fllustration  of  the  same  doetnne  m  the  denial 
of  the  power  to  lease  any  portion  of  a  street  to 
hucksters  by  the  decision  In  fichopp  v.  St.  Loula 
(Mo.)  20  L.  B.  A.  788.  See  also  the  esse  of  New 
Haven  v.  New  Haven  ft  D.  B.  do.  (Oonn.)  Ifi  L.  B. 


fSee  also  24  L.  R.  A.  403,  516;  35    L.  R.  A.  303;  44  L.  R.  A.  407. 
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and  by  consent  the  parties  proceeded  to  a 
hearing  upon  the  bill  and  the  remaining  por- 
tions of  the  answer  to  which  exceptions  had 
not  been  filed  and  sustained.  This  practi- 
cally treated  the  allegations  of  the  bill  as 
true.  The  court  below  entered  decree  in  favor 
of  complainant,  finding  the  ordinance  void, 
and  awarding  a  perpetual  injunction.  The 
'defendants  prosecute  this  appeal. 

Jfes9r$.StrwL^m  Sb  Norton  for  appellants. 

Mr.  N.  J.  Pillsbury,  for  appellee: 

By  virtue  of  the  statutory  dedication  of  the 
-streets  and  alleys  and  its  acceptance  by  the 
village,  it  became  seised  in  fee  of  the  streets 
4ind  alleys  for  the  use  of  the  public  as  expressed 
in  the  dedication  (Bev.  8tat.  1845,  §  21,  p. 
176),  and  thev  must  be  held  for  such  use  and 
purpose  and  for  no  other  whatever. 

The  city  may  improve  and  control  them  and 
adopt  all  needful  rules  and  regulations  for 
their  management  and  use  but' she  cannot 
alien  or  otherwise  dispose  of  them. 

Alton  V.  IUin(ns  Transp.  (Jo,  12  111.  88,  52 
Am.  Dec.  479;  Carter  v.  Chicago,  57  111.  285; 
Shffrloek  v.  Winnetka,  59  111.  889;  JacksonviOe 
V.  Jacksonville  B,  Co.  67  111.  540;  Quincy  v. 
Jones,  76  111.  281,  20  Am.  Rep.  248;  Cfhicago  v. 
Wright,  69  Dl.  827;  Kreigh  v.  Chicago,  86  Dl. 
410;  Stack  V.  East  St.  Louis,  85  III.  877.  28 
Am.  Rep.  619;  Morrison  v.  Hinkstm^  87  111. 
587,  29  Am.  Rep.  77;  Lee  v.  Mound  Station, 
118  III.  312;  Ligare  v.  Chicago,  189  111.  46; 
Elliott,  Roads  &  Streets,  p.  478;  Com,  y.  King, 
13  Met  115. 

Any  permanent  obstruction  to  the  free  use 
«f  a  pul)lic  way  is  a  nuisance  at  common  law 
and  made  an  indictable  offense  by  our  Crim- 
inal Code,  §  277,  Rev.  8tat.  1874,  chap.  88, 
where  it  is  declared  to  be  a  public  nuisance  **to 
obstruct  or  encroach  upon  public  highways, 
private  ways,  streets,  alleys,  commons,  land- 
ing places,  etc." 

If  the  village  can  legally  vacate  five  feet  in 
width  of  a  street  for  private  use  it  can  in  like 
manner  give  twenty  feet  for  the  same  purpose. 
Such  obstructions  being  a  public  nuisance 
there  is  no  authority  in  a  municipality  to 
license  the  erection  thereof. 

Dill.  Mun.  Corp.  ^§  816,  821.  and  notes; 
Wood.  Nuisance,  p.  831,  §§  74,  250,  254;  Pjau 
V.  Reynolds,  58  111.  212. 

A  deed  from  a  city  will  not  Justify  a  pur- 
presture. 

SuUon  V.  Faxon,  19  Pick.  147,  81  Am.  Dec. 
128. 

Neither  can  a  citv  for  its  own  use  obstruct 
public  streets  as  oy  building  a  watertank 
therein. 

Morrison  v.  Hinkson,  supra;  PrincemUe  v. 
Auten,  77  111.  325. 

Nor  can  the  legislature  authorize  the  taking 
of  lands  dedicated  to  public  use,  for  private 
purposes. 

Jacksonmlle  v.  Jacksonville  R,  Co,  supra; 
Price  V.  Thompson,  48  Mo.  861;  Warren  v. 
Lyons  City,  22  Iowa,  857. 

At  all  events  those  who  claim  such  power  to 
exist  must  show  it  by  the  dear  letter  of  the 
statute. 

Kreigh  tr.  Chicago  and  Ligare  v.  Chicago, 
eupra;  State  v.  Cincinnati  Oas  Light  db  Coke 
Co.  18  Ohio  St.  262. 

122  L.  R.  A. 


And  the  general  powers  conferred  upon 
cities  over  streets  does  not  authorize  them  U^ 
vacate  them  for  private  use  or  to  allow  en* 
croachments  to  be  placed  permanently  thereon. 

Dill.  Mun.  Corp.  §  521;  PrineeviUe  v.  Autet^ 
Stack  V.  East  St.  Louis,  Carter  v.  Chicago  and 
Ligare  y.  Chicago,  supra;  Elliott,  Roads  S^ 
Streets,  p.  18:  Chicago  Dock  A  Canal  Co,  v. 
Garrity,  115  til.  155;  Com.  v.  King  18  Met. 
115;  Hyde  v.  Middlesex  County,  2  Qray,  267; 
Com.  V.  Blaisdell,  107  Mass.  284;  StaU  v. 
Berdetta,  78  Ind.  185,  88  Am.  Rep.  117;  Pettig 
V.  Johnson,  56  Ind.  189;  St.  Vincent  Orpftan 
Asylum  v.  l^roy,  76  N.  Y.  J08.  82  Am.  Rep. 
286;  Indianapolis  v.  MiUer,  21  Ind.  894. 

It  is  the  duty  of  the  town  authorities  to  keep 
the  streets  clear  and  unobstructed,  and  no  per- 
son has  the  right  to  take  and  hold  possessioa 
of  afiy  part  of  the  streets  for  any  private  pur- 
pose. 

Emerson  v.  Babcock^  66  Iowa.  257,  55  Am. 
Rep.  273;  Reimer's  Afm.  100  Pa.  182,  45  Am. 
Rep.  878;  FarreU  v.  Ifew  York,  5  N.  Y.  Supp 
672. 

These  powers  conferred  in  general  terms 
upon  the  municipality  are  to  be  limited  to  the 
objects  and  purposes  alone  for  which  they  are 
created  and  subsist. 

A  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute  unless  it  be 
within  tiie  intention  of  the  makers,  and  courts 
in  determining  the  meaning  of  a  statute  are  not 
confined  to  its  words,  but  may  regard  its  pur- 
pose, consider  it  in  connection  with  other  stat- 
utes in  pari  materia  and  in  view  of  the  con- 
ditions existing. 

Anderson  v.  Chicago,  B,  di  Q.  R.  Co.  117  IlL 
26;  QormUy  v.  Uthe,  116  111.  645. 

The  very  essence  of  the  ri^ht  to  use  the 
margin  of  a  street  and  the  right  of  the  city  to 
license  depends  upon  the  question  whether  it 
be  for  temporary  use  only  and  arise  upon  a 
nece&uty  and  the  use  itself  must  be  in  a  rea- 
sonable manner.  For  if  such  use  is  prolonired 
for  an  unreasonable  time,  or  if  it  is  of  such  a 
nature  as  to  unnecessarily  or  unduly  interfere 
with  the  right  of  the  public  to  pass  and  repass 
it  will  constitute  a  nuisance. 

Elliott,  Roads  &  Streets,  pp.  480,  481,  and 
authorities  cited. 

The  general  public  is  not  required  when  it 
sees  its  rights  invaded  and  the  trust  declared 
for  its  use  preverted  to  wait  and  see  if  the 
trustee  will  not  at  some  time  in  the  future  cor- 
rect the  wrong  and  revoke  its  illegal  acts. 

As  the  village  did  all  it  could  to  assist  Smith 
and  still  stands  by  and  upholds  him,  it  is  not 
reasonable  to  suppose  that  it  would  prosecute^ 
so  the  village  can  be  made  defendant. 

Jackson  v.  Norris,  72  111.  864. 

It  is  unquestionably  a  part  of  the  com  moo- 
law  duty  of  the  attorney-general  to  institute 
proceedings  by  information  in  chancery  to  re- 
strain and  abate  public  nuisances  and  purprest- 
ures. 

Hunt  V.  Chicago  d  D.  R.  Co.  20  III.  App. 
282;  Jackson  v.  Norris,  supra. 

It  is  the  doctrine  of  the  horn  bookn  of  the 
law  of  equity  Jurisprudence  that  equity  does 
take  jurisdiction  in  this  class  of  cases. 

Story,  Eq.  Jur.  §  924;  Wood,  Nuisance^ 
§§  777,  786;  Kerr,  In].  §  230;  Bispham,  Eq. 
§  400;  Joyce,  Inj.  §  1809. 
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Smith  t.  McDowbll,  ex  rd.  HAiiL. 
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This  power  has  been  exercised  Id  numberless 
cases. 

Pmnsylwinia  y.  Wheeling  A  B.  Bridge  Co, 
54  U.  S.  18  How.  618. 14  L.  ed.  249;  Oraig  y. 
P&^,  47  m.  487;  People  v.  8t.  Louis,  10  111. 
878;  Green  ▼.  Oakee,  17  111.  249;  Minke  ▼. 
Hopeman,  87  lU.  450,  29  Am.  Bep.  68;  Earl  y. 
Ik  Hart,  12  N.  J.  Eg.  280,  72  Am.  Dec.  895; 
East  India  Co.  y.  Vincent,  2  Atk.  88;  Van 
Bergen  y.  Van  Bergen,  2  Johns.  Cb.  272,  1  L. 
ed.  875;  Hammond  y.  Fuller,  1  Paige,  197,  2 
L.  ed.  614;  Schwoerer  y.  BoyUton  Market  Jmo, 
99  Mass.  285;  Beimer'e  App»  iupra;  State  y. 
i/0W^,  5  Port  (Ala.)  279,  80  Am.  Dec.  564; 
MurdocieB  Caee^  2  Bland*  Gh.  461,  20  Am. 
Dec.  881. 

Shope,  J.,  deliyered  the  opinion  of  the 
court: 

The  important  question  presented  hj  this 
tecord  is  whether,  under  the  statute,  giying 
municipal  corporations  control  of  the  streets 
and  alleys  within  the  municipality,  power 
exists  in  the  corporate  authorities  to  yacate  a 
street,  or  a  portion  of  a  street,  for  the  benefit 
and  use  of  a  priyate  person.  It  is  charged, 
and  the  answer  practically  admits,  and  in- 
deed the  ordinance  on  its  face  purports,  that 
the  attempted  yacation  of  a  strip,  5  feet  wide 
and  85  feet  long,  off  of  the  side  of  the  street, 
was  for  the  single  purpose  of  permitting  its 
use  by  appellant  Smith,  president  of  the 
board  of  trustees  of  the  yillage,  as  an  area- 
way,  connected  with  the  basement  of  his  pro- 
posed building.  The  doctrine  is  sought  to 
be  inyoked  that  the  motives  of  the  trustees 
of  the  yillage  in  the  passage  of  the  ordinance 
<aiDnot  be  Judicially  inquired  into.  That 
position  is  at  once  conceded.  Whether  tbeir 
motives  were  honest  or  otherwise  in  voting 
for  the  ordinance  is  not  a  subject  of  inquiry. 
Bat  the  purpose  accomplished  by  the  ordi- 
nance— the  object  attained— may  always  be 
considered,  indeed  must  be,  in  determining 
the  validity  of  the  ordinance.  If  the  purpose 
efifected  by  the  ordinance  is  within  the  power 
of  the  city  council,  their  act  will  be  valid. 
The  question  to  be  determined  is  one  of 
power  in  the  municipality,  in  the  determina- 
tion of  which  the  legal  effect  of  the  action 
•of  the  municipality  JSecomes  the  controlling 
matter  for  consideration.  In  Ligare  y.  Chi- 
^0,  139  111.  46,  it  was  held  that  the  effect— 
the  result  of  the  action  of  the  city  council — 
was  the  exclusion  of  the  general  public  from 
a  portion  of  the  public  street,  opened  and 
sought  to  be  opened;  and  the  power  of  the 
city  to  so  excl  ude  the  public  was  denied.  No 
such  purpose  was  expressed  in  the  ordinance, 
but,  Uiat  being  the  effect  of  what  was  done, 
the  court  look^  to  the  result,  and.  that  result 
requiring  the  exercise  of  power  not  conferred 
upon  or  existing  in  the  municipality,  the 
ordinances  were  declared  void.  The  answer 
avers  that,  under  and  by  virtue  of  the  ordi- 
nance in  this  case.  Smith  had  taken  posses- 
sion of  the  locus  in  quo,  and  excavated  for 
and  erected  a  stone  area  wall,  enclosing  the 
strip  of  the  street  proposed  to  be  vacated. 
The  purpose  sought  to  be  attained,  and  act- 
ually accomplished,  if  the  ordinance  is  valid, 
is  not  left  in  doubt.  This  strip  of  eround 
^as  to  be  delivered  over  to  Smith,  loi  his 


private  use,  and  the  control  of  the  munici- 
pality over  the  same,  as  a  part  of  the  public 
street  of  the  village,  extinguished. 

Before  proceeding  further,  it  will  be  proper 
to  notice  the  contention  that  the  court  erred 
in  sustaining  exceptions  to  portions  of  the 
answer.  The  practice  in  chancery  in  this 
state  in  respect  of  exceptions  to  answers, 
which  are  mere  pleadings  (the  verification 
having  been  waived  in  the  bill),  has  been  so 
repeatedly  determined  that  no  discussion  will 
be  necessary.  Fulton  County  Suprs.  v.  Mis- 
sissippi 4t  W.  B,  Co.  21  111.  388 ;  Braum  v. 
Scottish  American  Mortg.  Co.  110  111.  235;  Mo} 
y.  People,  116  111.  265.  Conceding,  in  view  of 
these  authorities,  that  the  court  erred  in  this 
respect,  it  is  manifest  that  defendants  were 
not  prejudiced  thereby.  A  careful  examina- 
tion of  the  answer  will  fail  to  disclose  a 
single  averment  of  fact  to  which  exception 
was  sustained  which,  if  retained  and  proved 
in  the  most  ample  manner,  would  have 
changed  the  result.  Thus,  proof  of  the  fact 
that  it  was  agreed  between  the  village  and 
Smith  that  he  should  enclose  the  areaway 
with  a  substantial  iron  railing,  and  extend 
the  sidewalk  around  it,  and  the  like  facts, 
would  in  no  wise  affect  the  question  of 
whether  a  purpresture  was  created  in  the 
street,  or  the  power  of  the  village  authorities 
to  yacate  that  portion  of  the  street  for  the 
private  use  contemplated. 

It  is  contended— First,  that  the  power  of 
the  village  authorities  to  vacate  streets  is 
plenary,  and  that,  they  having,  in  the  exer- 
cise of  their  legislative  discretion,  vacated 
the  strip  of  ground  mentioned,  their  action 
is  not  the  subject  of  judicial  review;  and, 
secondly,  if  the  vacating  ordinance  be  in- 
valid, it  is  nevertheless  a  license  to  Smith  to 
occupy  that  portion  of  the  street,  and  such 
occupancy  bj  him  is  not  therefore  a  nui- 
sance. It  18  insisted  that  as  the  statute 
(Rev.  Stat.  chap.  24,  §  62,  cl.  7),  grants 
power  to  municipalities,  organized  under  the 
general  incorporation  act,  **to  lay  out,  es- 
tablish, open,  alter,  widen,  extend,  grade, 
pave,  or  otherwise  improve  streets,  alleys, 
avenues,  sidewalks,  wharves,  parks,  and 
public  grounds,  and  vacate  the  same,**  the 
power  to  vacate  is  absolute,  to  be  exercised 
in  the  discretion  of  the  municipal  authori- 
ties. We  cannot  concur  in  this  view.  By 
the  platting  of  the  village,  the  streets,  in 
their  entire  width  and  length,  were  dedicated 
to  the  use  of  the  public  as  streets.  The  vil- 
lage thereby  became  seised  in  fee  of  %he  streets 
and  alleys,  for  the  use  of  the  local  and  gen- 
eral public,  holding  them  in  trust  for  such 
uses  and  purposes,  and  none  other.  Alton  v. 
lUinois  Ti-amp.  Co.  12  111.  88,  52  Am.  Dec. . 
479;  Carter  Y.  Chicago,  57  111.  285;  Chicago 
V.  McGinn,  51  111.  266.  2  Am.  Rep.  290; 
Jacksonville  v.  Jacksonville  R.  Co.  67  111.  540; 
Quincy  v.  Jones,  76  111.  231,  20  Am.  Rep. 
243 :  Kreigh  v.  Chicago,  86  111.  410 ;  Stack  v. 
East  St.  Louis,  85  111.  377,  28  Am.  Rep.  619; 
Lee  v.  Mound  Station,  118  111.  312. 

These  municipal  corporations  are  instru- 
mentalities of  the  state,  exercisiog  such  pow- 
ers as  are  conferred  upon  them  in  the  govern, 
ment  of  the  municipality^.  Their  power  is 
measured  by  the  legislative  grant,  and  they 
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can  exercise  such  powers  only  as  are  expressly 
granted  or  are  necessarily  implied  from  the 
powers  expressly  conferred.  The  legislature, 
representing  the  great  body  of  the  people  of 
the  state,  when  no  private  right  is  invaded 
or  trust  violated  {Jacksontdlle  v.  Jacksonville 
a.  Go.  supra)  f  may  repeal  the  law  creating 
them,  or  exercise  such  control  in  respect  of 
the  streets,  alleys,  and  public  grounds  with- 
in the  municipalities  of  the  state  as  it  shall 
deem  for  the  interest  of  the  people  of  the 
state.  Dill.  Mun.  Corp.  §  541 ;  Chicago  v. 
Rumsey,  87  III.  355;  Ptiople  v.  WaUh,  96  111. 
253,  86  Am.  Rep.  185 ;  Chicago  v.  Union  Bldg. 
Amo.  102  111.  897,  40  Am.  Hep.  598;  West 
Chicago  Pa/rk  Comrs.  t.  McMullen,  184  111. 
170,  10  L.  R.  A.  215.  It  does  not  follow, 
however,  as  seems  to  be  supposed,  that,  by 
the  use  of  the  general  words  "and  vacate  the 
same,**  the  absolute  power  of  the  legislature 
was  intended  to  be  conferred  upon  the  mu- 
nicipal authorities.  The  grant  of  power  in 
this  particular  is  to  be  construed  in  view  of 
the  purposes  for  which  the  municipality  is 
invested  with  the  control  of  its  streets,  alleys, 
and  public  grounds.  The  municipality,  in 
respect  of  its  streets.  Is  a  trustee  for  the  gen- 
eral public,  and  holds  them  for  the  use  to 
which  they  are  dedicated.  The  fundamental 
idea  of  a  street  is  not  onlv  that  it  is  public, 
but  that  it  is  public  in  all  its  parts,  for  free 
and  unobstructed  passage  thereon  by  all  per- 
sons desiring  to  use  it.  In  Alton  v.  Ulinois 
IVansp,  Co,,  supra,  we  said,  in  treating  the 
subject  there  under  consideration  :  **  What- 
ever title  to  these  public  grounds  may  be 
Tested  in  the  city,  she  has  not  the  unqualified 
control  and  disposition  of  them.  They  were 
dedicated  to  the  public  for  particular  pur- 
poses, and  only  for  such  purposes  can  they 
oe  rightfully  used.  For  these  purposes  the 
city  may  improve  and  control  them,  and 
adopt  all  needful  rules  and  regulations  for 
their  management  and  use,  but  she  cannot 
alien  or  otherwise  dispose  of  them.  At  most, 
she  but  holds  them  in  trust  for  the  benefit  of 
the  general  public."  In  Quincy  v.  Jones, 
supra,  after  quoting  with  approval  the  fore- 
going langunge,  it  Is  said:  ''It  is  the  un- 
questioned duty  of  the  city,  in  controlling 
and  improving  the  streets,  to  prepare  them 
for  public  use  as  streets,     ...    as  the 

fmblic  necessity  may  require.  Holding  them 
n  trust  for  the  public,  and  having  no  au- 
thority to  convev  or  divert  them  to  other  uses, 
it  would  seem  inevitably  to  follow  that  they 
can  have  no  power  to  grant  to  individuals 
rights  or  easements  in  the  streets  which  might 
in  any  way  interfere  with  the  duty  of  pre- 
paring them  for  public  use.**  And  in  Chi- 
cago Lock  dk  Canal  Co.  v.  Qarrity,  115  111. 
155,  in  considering  the  power  of  the  munic- 
ipality to  grant  rights  in  the  public  streets 
of  the  city,  it  was  said :  **It  is  not  claimed 
that  the  use  of  the  streets  can  be  permanently 
granted  for  private  purposes,  and  we  recog 
nize  as  unquestionable  law  that  the  use  of 
the  streets  .  .  .  must  be  for  the  public, 
and  that  no  corporation  or  individual  can  ac- 
quire an  exclusive  right  to  their  use,  or  to 
the  use  of  any  part  of  them,  for  private  pur- 
poses. "  In  Glasgow  ▼.  St.  Louis,  87  Mo.  678, 
under  power  **to  establish,  open,  vacate,  al- 
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ter,  widen,  extend,  pave,  or  otherwise  im- 
prove all  streets,"  etc.,  it  was  held  that  an 
ordinance  to  vacate  a  portion  of  one  of  the 
streets  of  the  city  for  the  use  of  private  par- 
ties was  ultra  vires.  See,  also,  Beim&r'a  App. 
100  Pa.  182,  45  Am.  Rep.  878 ;  8t  Vincent 
Orphan  Asylum  v.  Troy,  76  N.  Y.  108,  83 
Am.  Rep.  286 ;  State  t.  Berdetta,  78  Ind.  185, 
88  Am.  Rep.  117 ;  Belcher  Sugar  Bef.  Co.  v. 
&.  Louis  Grain  Elevator  Co.  82  Sio.  127; 
Lubach  v.  Hannibal  dt  St.  J.  E.  Co.  89  Mo. 
486.  And  we  held  that  the  city  cannot  ac- 
quire iand  by  condemning  the  same  for  a 
street  when  the  real  purpose  is  to  devote  it 
to  a  private  use.  Ltgare  v.  Chicago,  supra. 
In  Belcher  Sugar  Eef.  Co.  Case,  supra,  the 
court  held  that  the  corporation  could  not 
condemn  property  for  a  public  use,  to  be  ap- 
propriatea  to  a  private  use.  It  in  no  wise 
affects  the  principle  involved  whether  the 
street  was  acquired  by  dedication  or  con- 
demnation. Glasgow  y.  St.  Louis,  supra. 
The  municipal  corporation  holding  and  con- 
trolling its  streets  in  trust,  for  the  use  of  the 
general  public,  witliout  power  of  converting 
them  to  any  other  use,  it  follows  necessarily 
that  the  right  to  '^ vacate  the  same,"  is  to  be 
exercised  only  when  the  municipal  authori- 
ties, in  the  exercise  of  their  discretion,  de- 
termine the  street  is  no  longer  required  for 
the  public  use  or  convenience.  And  the  case 
of  Meyer  v.  Teutopolis,  181  111.  552,  is,  when 
properly  understood,  not  in  confiict  with  the 
views  here  expressed.  See  Ligare  v.  Chicago, 
supra.  It  is  not  necessary  to  here  discuss  or 
determine  whether  the  courts  will  in  any  case 
interfere  to  prevent  the  abuse  of  municipal 
discretion  in  the  respect  mentioned,  for  the 
reason  that  it  is  not  sought  to  restrain  tho 
exercise  of  such  discretion,  but  to  prevent 
the  perversion  of  their  power,  to  the  pro- 
motion of  private  interests,  in  violation  of 
the  trust  upon  which  the  streets  are  held. 
Garter  v.  Cfhieago,  supra.  In  this  case  there 
is  no  pretense  that  the  public  interests  re- 
quired the  vacation  of  any  part  of  the  street, 
or  that  any  public  interest,  local  or  general^ 
would  be  subserved  by  the  proposed  vacation. 
The  ordinance,  professedly  and  in  terms,  pro- 
posed to  destroy  the  public  right  and  use, 
for  the  sole  purpose  of  enabling  a  private 
person  to  occupy  a  portion  of  the  street,  with 
a  permanent  structure,  appurtenant  to  hia 
building  abutting  upon  the  street.  This  the 
municipal  authorities  are  not  empowered  to 
do,  and  their  action  was  ultra  vires  and  void. 
The  other  contention,  even  If  the  ordinance 
could  be  regarded  as  a  license  to  Smith  to 
permanently  occupy  a  portion  of  the  street, 
IS  equally  untenable.  As  we  have  seen,  the 
primar^r  purpose  of  a  street  is  for  public  use, 
and  it  is  not  within  the  power  of  the  mu- 
nicipality to  divert  the  street  to  permanent 
private  uses.  It  by  no  means  follows  that 
everv  obstruction  of  a  street  is  a  purpresture 
or  illegal.  Thus,  the  necessary  and  tempo- 
rary obstructions  incident  to  the  use  or  repair 
of  the  street,  the  interruption  that  may  be 
caused  bj  the  temporary  depositing  of  earth 
or  material  in  improving  the  adjoining  lots, 
excavations  under  the  street  authorized  by 
the  municipality,  and  the  like  {Gridley  ▼. 
Bloomington,  68  111.  47),  if  temporary  and 
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reasonably  neoeseary,  most  be  borne  aa  a  rea- 
sonable and  necessary  limitation  of  the  free 
and  uninterrupted  right  of  use  by  the  pub- 
lic; and  when  made  under  proper  regula- 
tions, and  with  reasonable  safeguards  against 
accident,  such  interruptions  are  not  to  be  re- 
garded as  nuisances ;  the  test  in  al  1  such  cases 
being  that  the  interruption  shall  be  reason- 
ably necessary,  and  not  continued  for  an  un- 
reasonable time.  2  Dill.  Mun.  Corp.  681  et 
9eq.,  and  authorities  cited;  Angell,  High- 
ways, chap.  6 ;  Wood,  I^uisances,  262  et  tea. 
And  so  in  respect  of  iron  gratings  to  admit 
light,  openings  for  admission  of  coal,  flap 
or  trap  doors,  the  extension  of  signs  into  the 
street,  and  the  like,  if  authorized  by  the 
municipality  and  properly  constructed,  so  as 
not  to  inierfere  with  the  public  use  of  the 
street  or  sidewalk,  are  not  to  be  regarded  as 
nuisances.  But  it  is  indispensable,  to  take 
from  the  use  of  the  street  for  such  purposes 
the  character  of  a  nuisance,  that  the  street  or 
sidewalk  be  left  free  for  the  public  uses,  and 
in  as  safe  condition  as  it  would  have  been 
without  such  use ;  for  the  city  ^oyernment 
cannot  exempt  itself  from  liability  for  in- 
juries resulting  from  an  unsafe  condition  of 
the  streets,  or  any  part  of  them,  and  cannot 
delegate  to  others  authority  to  make  them  so, 
for,  although  such  occupation  of  the  street 
may  not  be  a  nuisance,  yet  the  owner  or  per- 
son creating  the  obstruction  or  using  it,  and 
the  city  after  notice,  will  be  liablelfor  neg- 
ligence in  its  construction  or  maintenance. 
Wood,  Nuisances,  216 et  seq. ,  and  cases  cited  ; 
Dill.  Mun.  Corp.  ntpra;  Elliott,  Roads  & 
Streets,  480-540.  Every  person  passing  over 
the  street  has  a  riirht  to  presume  that  it  is  in 
proper  condition,  and  in  every  way  safe,  for 
the  purpose  of  his  passage,  with  due  and  or- 
dini^  care;  and,  as  the  municipality  itself 
cannot  be  justified  in  creating  a  nuisance,  no 
one  can  Justify  the  creation  of  a  nuisance 
under  a  license  from  it. 

The  distinction  between  these  uses  of  the 
street  when  authorized  and  that  proposed  in 
this  city  is  well  defined.  That  the  obstruc- 
tion extending  into  the  street  5  feet,  and  for 
the  length  of  85  feet,  was  intended  to  be  and 
was  permanent,  is  not  questioned.  It  was 
for  use  as  an  areaway,  adjoining  the  base- 
ment of  the  brick  building  to  be  erected  upon 
the  adjacent  lot,  flush  with  the  lot  line.  It 
was  surrounded  by  a  stone  wall,  on  the  top 
of  which  was  to  be  placed  an  iron  railing, 
and  the  sidewalk  was  to  be  extended  around 
it.  Its  perpetual  use  was  necessary  for  the 
purposes  for  which  it  was  designated,  and,  if 
the  ordinance  be  treated  as  a  license  merely, 
the  right  to  ao  maintain  it  in  the  public 
street,  to  the  exclusion  of  the  public  and 
for  the  exclusive  benefit  of  the  abutting  lot- 
owner,  was  intended  to  be  conferred.  This 
being  so,  it  falls  within  the  definition  of  a 
"  purpresture**  (4  Bl.  Com.  167),  and  is  per 
m  a  public  nuisance,  which  the  village  au- 
thorities had  no  power  to  license  or  maintain. 
Wood,  Nuisances,  238  et  seq.  Section  221  of 
the  Criminal  Code  (1  Starr  &  C.  Anno.  Stat. 
p.  815)  provides:  "It  is  a  public  nuisance 
...  (5)  to  obstruct  or  encroach  upon 
public  highways,  .  .  .  streets,  alleys, 
commons,"    etc.     "The  king,"   says  Judge 
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Dillon  (Mun.  Corp.  g  621),  "cannot  license 
the  erection  or  commission  of  a  nuisance; 
nor  in  this  country  can  a  municipal  corpora- 
tion do  soi,  by  virtue  of  any  implied  or  gen- 
eral power.  A  building,  or  other  structure 
of  like  nature,  erected  upon  a  street,  with- 
out the  sanction  of  the  legislature,  is  a  nui- 
sance, and  the  local  corporate  authorities  of 
a  place  cannot  give  a  valid  permission  thus 
to  occupy  the  streets  without  express  power 
to  this  end  conferred  upon  them  by  charter 
or  statute."  See  note.  Wood,  in  his  Law 
of  Nuisance  (sec.  742),  lays  down  the  rule 
that,  "while  a  municipal  corporation  may 
provide  by  ordinance  for  the  prevention  and 
removal  of,  yet  it  cannot  license,  a  nuisance, 
nor  can  it  maintain  a  nuisance  upon  city 
property,  but  is  subject  to' the  ftame  liability 
and  remedies  therefor,  at  the  suit  of  pcrsous 
injured,  or  in  behalf  of  the  public,  as  an  in- 
dividual would  be."  These  texts  are  amply 
sustained  by  the  decided  cases  cited  in  PettiM 
V.  Johnson,  56  Ind.  189,  the  city  of  Indian- 
apolis contracted  with  the  owners  of  a  build- 
ing  situated  upon  one  of  the  public  alleys  of 
the  city  that  Uiey  should  construct  a  stair- 
way in  the  alley,  to  afford  access  to  rooms  in 
the  building  occupied  by  offices  of  the  city. 
The  structure  being  permanent  in  its  char- 
acter, it  was  held  to  be  a  nuisance,  and  abated 
accordingly.  The  court  says:  "The  city 
had  no  power  to  contract  for  such  a  structure 
in  such  a  place.  True,  the  city  has  exclusive 
jurisdiction  over  the  streets  and  alleys,  not 
to  enable  it  to  appropriate  them,  or  any  part 
of  them  in  perpetuity,  to  the  use  of  private 
individuals,  but  to  keep  them,  so  far  as  may 
be,  open  and  free  to  all,  and  so  regulate  and 
control  necessary  temporary  obstructions  that 
they  shall  not  become  permanent."  I^au  ▼• 
Reynolds,  53  111.  212;  Com.  ▼.  King,  18  Met. 
115;  State  v.  Berdetta,  supra;  Hart  v.  AU 
bany,  8  Paige,  218,  8  L.  ed.  121 ;  People  v. 
Cunningham,  1  Denio,  524,  48  Am.  Dec.  709, 
and  cases  supra. 

The  permanent  encroachment  upon  a  pub- 
lic highway  or  street,  unauthorized  by  the 
legislature,  and  the  creation  of  a  purpresture 
therein,  which  obstructs  the  free  and  unin- 
terrupted passage  of  the  public,  is.  as  a  mat- 
ter of  law,  a  public  nuisance.  The  matter 
of  inconvenience  to  the  public,  or  that  suffi- 
cient of  the  street  may  remain  unobstructed 
to  still  accommodate  the  public  travel,  can- 
not be  considered.  The  trustee  of  the  pub- 
lic—the municipality — is  charged  with  the 
duty  of  keeping  and  maintaining  the  streets, 
in  all  their  parts,  open  and  unobstructed,  and 
in  reasonably  safe  condition,  for  the  public 
use.  No  question  of  the  amount  of  damage 
done  or  that  may  ensue  from  the  creation  of 
the  purpresture  is  raised,  nor  can  it  be  con- 
sidered in  proceedings  by  the  public,  the 
question  being  simply  whether  there  has 
been  an  invasion  of  the  public  right.  Where 
the  proceedings  are  instituted  by  a  private 
individual  for  a  public  nuisance,  the  gist  of 
his  right  of  action  is  the  private  injury,  and 
he  must  allege  and  prove  some  special  dam- 
age, different  in  kind  from  that  suffered  by 
the  general  public.  McDonald  v.  English,  85 
111.  232;  Chicago  v.  Union  Bldg.  Asso.  102 
111.  879,  40  Am.  Rep.  598 ;  East  8t.  Louu  v. 
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O'Ftff^n,  119  111.  200,  59  Am.  Rep.  795.  The 
public  may  institute  proceediDgs  for  the 
abatement  or  prevention  of  the  nuisance  by 
its  authorized  public  officers,  irrespective  of 
the  question  of  pecuniary  damaji^es.  Jackson 
V.  Jyarris,  72  111.  864 ;  HurU  v.  Chicago  Horse 
4t  Dummy  R,  Co,  121  111.  688.  Nor  does  it 
seem  to  be  necessary  'when  the  erection  is  it- 
self an  invasion  of  the  public  right — that  is, 
where  it  is  a  nuisance  per  m— that  the  fact 
should  be  established  at  law,  preliminary  to 
the  jurisdiction  by  injunction.  The  public 
is  entitled  to  the  speediest  and  most  effectual 
way  to  prevent  the  threatened  invasion  of  its 
right.  Wood,  Nuisance,  §§  777-786;  Dill. 
Mun.  Corp.  520;  State  v.  Mobile,  5  Port. 
(Ala.)  279,  80  Am.  Dec.  564;  JReimer's  App, 
mipra;  People  ▼•  Tanderhilt,  26  N.  T.  287; 


Manhattan  Oas  Light  Co.  v.  Barker,  7  Robt. 
528;  Eden,  Inj.  11-159.  And,  if  there  has 
been  a  clear  invasion  of  the  common  right, — 
the  authorized  taking  for  private  use  that 
which  belongs  to  the  public,  as  by  the  per- 
manent occupation  of  a  public  street,  or  a 
portion  of  it, — injunction  will  be  granted, 
at  the  suit  of  the  proper  officers,  on  behalf 
of  the  public,  to  prevent  the  creation  and 
maintenance  of  the  nuisance.  8  Pom.  £q. 
Jur.  1359,  and  note;  Earl  v.  De  Hart,  12  N. 
J.  Eq.  280,  72  Am.  Dec.  895 ;  Sparhawk  v. 
Union  Pass,  B,  Co.  54  Pa.  401 ;  East  India 
Co.  V.  VinceffU,  2  Atk.  88;  Murdoek'e  Caae, 
2  Bland,  Gh.  461,  20  Am.  Dec.  889,  notes. 

We  are  of  opinion  that  the  chancellor  de- 
cided correctly,  and  the  decree  oj  tine  Circuit 
Court  will  be  affirmed. 
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1  •   A  court  has  iBherent  power  to  order 

an  elevator  in  the  eourt-hoiue  to  be 
operated  by  the  sheriff  during  sessions  of 
court,  when  the  use  of  the  elevator  is  neoeeaary 
to  furnish  fit  and  convenient  means  of  access  to 
the  court-room,  although  the  county  commis- 
sionere  direct  to  the  contrary  that  the  use  of  the 
elevator  shall  be  discontinued. 


8*  An  Injunction  ai^ainst  carrying  ont 
an  order  of  court  cannot  be  granted  by  an- 
other court  of  similar  Jurisdiction,  but  can  be 
granted,  if  at  all,  only  by  the  oourt  which  made 
the  order. 

8.  The  proper  mode  of  review  of  an  or- 
der of  court  directing  the  sheriff  to 
operate  an  elevator  in  the  court-house  for 
convenience  of  access  to  the  court-room  is  by 

,  appeal  and  not  by  injunction  against  the  sberiff. 

(Vovember  28, 1808.) 

APPEAL  by  complainants  from  a  Judgment 
of  the  Superior  Court  for  Vigo  County  ia 


Note.— Power  of  courts  to  provide  the  necessary 
places  and  equipment  for  their  business. 

A  oourt  has  the  inherent  power  when  in  session 
to  incur  such  necessary  expense  as  the  exigencies 
of  the  occasion  may  require,  which  are  JudioJaily 
determined  by  the  court,  as  directing  a  sheriff  to 
board  and  lodge  the  Jury,  at  the  expense  of  the 
county,  where  such  Jury  should  not  be  allowed  to 
separate.  Watson  y.  Moniteau  County,  58  Mo.  182; 
Lycoming  County  Comrs.  v.  Hall,  7  Watts,  290. 

The  case  of  Lycoming  County  Comrs.  y.  Hall 
seems  to  be  the  leading,  authori^  for  the  doctrine 
of  the  inherent  power  of  a  oourt  to  provide  itself 
with  what  is  necessary  for  its  business. 

This  may  also  be  done  at  the  expense  of  the  city, 
when  the  city  should  furnish  the  expenses  of  the 
court.    State  v.  Smith,  6  Mo.  App.  427. 

But  not  at  the  expense  of  the  state  in  the  absence 
of  statute.   State  v.  Clark,  57  Mo.  25. 

In  this  case  the  section  allowing  such  expense  had 
been  omitted  from  the  statute  by  the  legislature. 

And  a  county  where  the  court  is  held  is  liable  for 
Incidental  expenses  of  the  supreme  court  In  the 
absence  of  statute.  McCalmont  y.  Allegheny 
County,  28  Pa.  417. 

And  Orleans  County  y.  State  Auditor,  65  Yt.  482, 
holds  that  the  state  is  liable  for  water  furnished  to 
the  court-house  under  a  statute  making  the  county 
liable  for  **all  other  expenses  connected  with  the 
oourts,**  but  the  case  does  not  show  who  ordered  it. 

And  a  county  is  liable  for  expenses  of  publication 
of  trial  lists  published  under  a  rule  of  oourt,  there 
being  no  statutory  provision  made  for  the  pay- 
ment   Venango  County  v.  Durban,  8  Grant  Cas.  06. 

And  in  People  v.  Monroe  County  Suprs.,  15  How. 
Pr.  2^,  it  was  held  that  the  rules  of  oourt  require 
the  clerk  to  print  the  calendar  for  the  general 
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terms,  which  is  clearly  a  county  charge  for  which 
there  is  no  provision  by  law,  but  that  was  not  in 
controversy  in  this  case. 

In  People  v.  Greene  County  Suprs.,  38  Hun,  289, 
36  Hun,  619,  it  was  held  that  courts  have  inherent 
power  to  incur  necessary  expenses,  but  that  the 
power  to  order  publication  of  terms  of  court  is  not 
vested  in  the  court,  as  such  a  construction  would 
enlarge  the  terms  of  the  statute  providing  for  such 
publication. 

Ar  to  further  expenses,  see  Jones  v.  Lee  County 
Suprs.  infra. 

In  State  v.  Noble,  4 L.  B.  A.  101, 118  Ind.  360,  where 
the  constitutiouality  of  the  supreme  court  com- 
mission was  in  controversy,  it  was  held  that  if  they 
were  mere  assistants  of  the  oourt  an  act  authoris- 
ing their  appointment  by  the  governor  would  be 
unconstitutional  as  such  appointment  belongs  to 
the  Judicial  powers  of  the  court. 

And  the  supreme  court  of  Wisconsin  has  the  in- 
herent power  to  appoint  its  own  Janitor,  although 
the  superintendent  of  public  property  has  charge 
of  the  state  house  where  the  statute  provides 
that  he  shall  not  interfere  with  any  rooms  appro* 
prlated  to  state  officers.  Re  Janitor  of  Supreme 
Court,  86  Wis.  410. 

The  district  court  has  the  inherent  power  to  ap> 
point  its  own  court  crier  and  tipstaff  whose  duty 
combines  that  of  Janitor  also,  and  as  such  he  may 
be  required  to  take  charge  of  the  steam  heating ; 
apparatus  for  the  court  even  to  the  exclusioa  of 
heat  from  the  other  county  offloesif  necessary,  and 
at  the  expense  of  the  county.  Re  Court  Officers,  3 
Pa.  Dist.  Rep.  196. 51  Phila.  Leg.  Int.  54. 

But  State  v.  Smith,  82  Mo.  51,  reversing  15  Mo. ; 
App.  412,  holds  that  in  St.  Louis  the  power  to  ap-  , 
point  a  oourt  Janitor  is  vested  in  the  oomnuasioiiefa 


Sec  also  22  L.  R.  A.  402;  39  L.  R.   A.   1!)7 


189a. 


Board  of  CoMHiasiOMiuiS  ov  Vigo  Gouhty  y.  8toxjt. 


89» 


fxfot  of  defendants  in  an  action  brou^rht  to 
enjoin  defeDdants  from  operating  or  iDterfering 
with  the  passenger  elevator  in  the  Vigo  County 
court  bouse.    Affirmed, 

The  facts  are  stated  in  the  opinioa. 

Meuirt,  Faris  ft  Hamill,  for  appellant: 

If  the  board  of  county  commissioners,  as  is 
clearly  held  by  this  court,  has  the  control  and 
management  of  county  business,  it  surely  may 
make  orders  respecting  county  property  that 
may  interfere  with  a  continued  running  of  a 
certain  order  of  things  as  well  as  to  put  a  cer- 
tain order  of  things  in  motion  in  the  first  place. 

(yBoylt  V.  Shannon,  80  Ind.  159. 

If  there  exists  any  authority  to  call  in  ques- 
tion the  management  and  control  of  the  board 
of  commissioners  over  the  elevator  in  question 
the  action  should  have  been  commenced  in  some 
regular  proceeding  known  to  the  law.  Rev. 
Stat  1881,  §  814,  gives  us  a  rule  for  the  com- 
mencement of  actions  in  this  slate,  and  section 
1168  prescribes  the  method  of  issuing  writs  of 
mandates  to  Inferior  tribunals.  The  only  pro- 
ceeding entitled  to  a  standing  in  a  court  of 
justice  for  the  purpose  of  requiring  a  board  of 
commissioners  to  answer  or  give  an  account  of 
its  control  and  management  of  county  property 
would  lie  under  this  latter  section,  and  a  cir- 
cuit court  would  only  have  the  right  of  pass- 
ing judgment  on  such  a  question,  if  such 
right  exists  at  all,  when  the  question  was  pre- 
sented to  the  jurisdiction  by  the  practice  known 
under  said  section  1168,  Rev.  Stat.  1881. 
This  record  shows  orders  of  court  directed 
against  persons  who  were  not  parties  to  any 


proceedings  before  it  and  against  whom  no 
process  or  notice  had  been  directed. 

Weithach  v.  Arnold,  3  Wash.  Terr.  Ill; 
Hoffman  v.  Lake  .Court tj/  Comrs.  96  Ind.  84; 
State  V.  Clark,  4  Ind.  315;  Posey  County  (Jomrs^ 
▼.  Saunders.  17  Ind.  437. 

Messrs,  McNutt  Sb  McNutt  for  appellees. 

Hoirard*  Ch,  J.,  delivered  the  opinionp' 
of  the  court: 

This  was  a  suit  brought  by  the  appellant 
board  of  county  commissioners  to  enjoin  the 
appellees  from  operating  or  interfering  with 
the  passenger  elevator  in  the  Vigo  county 
court-house. 

A  demurrer  to  the  complaint  having  been 
overruled,  the  appellees  answered  in  three 
paragraphs,  the  first  being  in  general  denial 
and  the  second  and  third  setting  up  aflSrma- 
tive  matter. 

It  is  as.signed  as  error  that  the  court  over- 
ruled appellant's  demurrer  to  the  affirmative 
paragraphs  of  the  answer  and  the  sufficiency 
of  these  paragraphs  is  the  only  question  pre- 
sented for  our  decision. 

In  the  second  paragraph  of  the  answer  it  i» 
averred,  amongst  other  things,  that  the  Vigo 
county  court- bouse  is  an  iron  and  stone  struct- 
ure, 207  feet  long  by  150  feet  wide  and  three 
stories  high  above  the  basement ;  that  it  cost 
$480,000,  is  built  upon  a  public  square  in 
the  city  of  Terre  Haute  and  fronts  on  four 
streets,  with  a  public  entrance  from  each 
street.  That  there  are  two  stairways  at  the 
ends  of  the  building,  but  no  public  stair- 


of  the  board  of  public  works  by  statute,  subject  to 
approval  by  the  president  of  the  board  of  publio 
works,  and  the  court  cannot  regard  the  appoint- 
ment of  an  obnoxious  Janitor  as.  a  vaoaney,  and 
appoint  another. 

And  under  Miss.  Oode  1S82, 1  9(98,  dlreotinff  the 
eircuit  and  chancery  courts  to  make  an  aUowance 
to  clerks  for  supplies  to  be  certified  to  the  super- 
vtoon,  it  must  be  allowed  or  disallowed  and  not 
limply  certified.  Jones  v.  Lee  County  tiuprs.  (Miss.) 
Dec.lO,l«ie. 

And  under  N.  Y.  Oode,  S81,  a  court  of  record  may 
order  the  sheriff  to  furnish  a  room  and  supplies  if 
the  board  of  supervisors  fail,  but  the  Justices  of 
the  city  court  cannot  make  such  an  order  as  Jus- 
tices.  People  V.  New  York  City  Ct.  16  N.  Y.  8.  R.  687. 

A  probate  Judge  in  Dakota  may  require  the  sheriff 
Co  procure  room  and  fuel  for  the  court,  under  the 
statutes,  if  the  commissioners  fail  to  furnish  one« 
but  he  cannot  rent  an  oflice  himself  and  collect  the 
expense  from  the  county.  Cleary  v.  Bddy  County, 
2N.Dak.8(r7. 

The  power  of  the  county  commissioners  to  repair 
the  oourt-room  does  not  take  from  courts  of  rec- 
ord power  to  order  repairs  under  Ind.  Stat.,  1  Gki- 
vin  &  Herd,  64,  U  3, 5,  authorizing  courts  to  allow 
such  sums  as  may^  be  due  to  persons  furnishing 
furniture  for  the  court-room  or  making  repairs 
thereof.   Nash  v.  Stat  >,  88  Ind.  78. 

But  a  court  has  no  power  to  order  the  sheriff  to 
provide  suitable  rooms  and  equipments  when  the 
Gonnty  oommiasioners  on  notice  immediately  pro- 
ceed to  furnish  them  in  time,  and  so  notify  the 
court,  and  the  sheriff  procures  his  after  such  notice. 
Burnett  v,  Asbmore,  6  Wash.  168. 

Nor  to  order  the  sheriff  to  purchase  matting 
where  the  statute  imposes  that  duty  on  the  county 
coiDmlBSioners.  Neosho  County  Comrs.  v.  Stod- 
dart,  13  Kan.  307. 

And  in  California  the  Judge  of  the  superior  court 
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cannot  select  or  take  possession  of  any  room  in  th» 
court-house  he  may  desire  that  has  been  assigned 
to  another  by  the  board  of  supervisors.  If  the 
court-room  is  insufficient  the  board  may  be  re- 
quired to  act  under  Code,  S  144.  San  Joaquin 
County  V.  Budd,  96  Cal.  47. 

And  under  a  statute  authorizing  a  Judge  to  di- 
rect the  sheriff  to  furnish  the  court-room  if  the 
county  does  not,  he  cannot  anticipate  the  action  of 
the  county.  Los  Angeles  County  v.  Los  Angele» 
Super.  Ct.  98  Cal.  88U. 

Nor  can  he  order  the  county  treasurer  to  pay  for 
such  supplies  which  he  has  certified  as  required  by 
the  statute,  when  the  statute  does  not  give  that 
power  to  the  Judge.    Hx  partt  Widber,  91  Cal.  367. 

And  where  the  court  Was  annoyed  by  the  traffic 
on  the  street  during  its  sessions,  the  power  to  pre- 
vent the  noise  by  use  of  ropes  acroas  the  street  was 
sustained.  Belvin  v.  Richmond,  1  L.  R.  A.  807,  85 
Va.  674. 

The  power  to  holdoourt  in  the  county  in  another 
place  than  the  oourt-room  or  the  court-houae,  wiU 
be  presumed  to  have  been  properly  exercised.  M  o- 
hon  V.  Harkreader,  18  Kan.  883;  Bates  v.  Sabin,  64  Vt. 
511;  State  v.  Peyton,  82  Mo.  App.  522;  LeOrange  v. 
Ward,  11  Ohio,  2SI\  Stafford  County  Comrs.  v. 
State,  40  Kan.  31;  Smith  v.  Jones,  28  La.  Ann.  44. 

But  the  court  cannot  order  the  court-house  build- 
ing  to  be  moved  to  another  site,  but  may  require 
that  it  be  made  more  comfortable.  Benton  Cou  n t y 
V.  Thompson,  7  Ind.  265. 

Of  much  interest  on  the  question  here  presented 
is  the  Indiana  case  of  White  County  Comrs.  v.  Owln^ 
(Ind.)  vost^  402,  which  decides  that  the  power  to 
make  necessary  repairs  to  a  court-house  is  inherent 
in  a  court,  but  that  it  cannot  extend  to  a  practical 
reconstruction  or  extension  of  the  building. 
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^ay  at  or  near  tlie  center ;  that  in  the  original 
plan  of  the  court-house,  provision  was  made 
lit  a  cost  of  $10,000,  for  an  elevator  in  the 
•center,  to  reach  the  severa)  floors  from  the 
basement  up.     That  the  elevator  is  in  keep- 
ing with  the  style,  finish,  and  fixtures  of 
said  building.     That  it  is  customary  to  use 
•elevators  in  public  buildincrB  of  the  dimcn- 
.«ions  and  use  of  said  court-house.     That  the 
-ofilces  of  the  clerk,  sherift,  recorder,  treas- 
urer, auditor,  and  the  board  of  county  com- 
missioners are  upon  the  first  floor.     The  sec- 
ond floor  is  occupied  by  the  circuit  and 
superior  courts,  the  ofilce  of  the  prosecuting 
attorney  and  the  law. library.     The  main  en- 
trances to  the  circuit  and  superior  courts  are 
«t  the  center  of  the  building,  near  the  ele- 
vator, but  about  sixty  feet  from  the  end  stair- 
ways.   The  third  floor  is  occupied  by  the 
Ijrand  jury,  the  petit  jury,  the  court  reporter, 
and  the  superintendent  of  the  county  schools. 
That  the  elevator  is  a  great  convenience  to 
grand  jurors  and  persons  subpoenaed  before 
them  as  witnesses ;  also  to  petit  jurors ;  that 
it  is  a  great  convenience  to  judges,  jurors, 
parties,    attorneys,    and   witnesses  who  are 
•compelled  to  attend  the  sittings  of  the  courts, 
and  to  those  who,  as  a  part  of  the  public, 
choose  to  do  so ;  that  said  elevator  is  a  great 
convenience  in  carrying  the  records  to  and 
from  the  offices  of  the  court  on  other  floors ; 
that  in  the  ways  aforesaid,  and  in  manv  other 
ways,  the  operation  of  the  elevator  facilitates 
the  carrying  on  of  the  business  of  the  courts, 
and  is  the  principal  means  of  access  to  the 
Vigo  circuit  court-room;   that  the  board  of 
commissioners,  from  the  time  the  court  house 
was  opened  for  use,  in  April,  1887,  ran  and 
•operated  the  elevator;  that  the  person  last 
•employed  by  the  board  to  operate  the  elevator 
did  not  run  the  same  to  suit  the  convenience 
or  necessities  of  the  circuit  and  superior 
courts ;  that  it  was  frequently  shut  down  be- 
fore the  courts  adjourned,  or  so  soon  there- 
after that  persons  in  attendance  on  the  courts 
were  compelled  to  go  down  on  foot,  and  the 
records  used  in  the  courts  and  belonging  to 
offices  on  other  floors  had  to  be  carried ;  that 
the  elevator  frequently  remained  shut  down 
after  the  courts  had  convened,  so  that  persons 
attending  court  were  compelled  to  use  the 
stairways,  while  the  records  had  to  be  carried 
up ;  that  such  neglect  to  properly  operate 
the  elevator  caused  those  attending  the  courts 
f  reat  inconvenience  and  annoyance ;  that  the 
Honorable  David  N.  Taylor,  Judge  of  the 
Vigo  circuit  court,   having  frequent  com- 
plaints made  to  him  of  such  neglect  and  mal- 
feasance of  the  elevator-man,   and  himself 
observing  the  inefficiency  in  the  operation 
of  the  elevator,  and  being  duly  advised  in 
the  premises,  issued  the  following  order : 

"It  is  hereby  ordered  that  the  elevator 
running  from  the  basement  to  the  court-room 
floor  be  run  and  operated  in  accordance  with 
the  following  schedule:  During  all  terms 
of  court  from  8  A.  M.  until  ten  minutes  past 
twelve  noon,  and  thereafter  so  long  as  court 
shall  be  in  session,  and  from  a  quarter  past 
one  until  half  past  five  during  any  term  of 
•court,  and  at  all  times  during  court,  giving 
persons  attending  thereon  a  reasonable  time 
to  pass  down  therefrom  after  the  adjoum- 
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ment  of  same,  Sundays  excepted.  And  tiie 
clerk  is  ordered  to  certify  a  copy  hereof  to 
the  sheriff,  and  the  sheriff  is  ordered  to  serve 
the  same  on  the  person  or  persons  in  charge 
of  and  running  said  elevator,  and  upon  the 
board  of  county  commissioners,  and  make 
return  of  such  service  into  court." 

That  after  the  service  of  said  order,  the 
person  in  charge  of  the  elevator  failed  to 
obey  the  same  and  failed  and  neglected  to 
operate  the  elevator  at  times  when  the  cir- 
cuit and  superior  courts  were  in  session; 
wherefore  the  circuit  court  directed  the  de- 
fendant, James  W.  Stout,  who  was  then  and 
is  now  the  duly  elected,  qualified,  and  act- 
ing sheriff  of  Vigo  county,  to  take  charge  of 
the  elevator  and  run  the  same  aocordinff  to 
the  aforesaid  schedule;  that  the  defendant 
Stout  is  operating  the  elevator  Imder  the  di- 
rection and  by  the  order  of  the  Viiro  circuit 
court,  and  the  defendant  Lynch  is  the  deputy 
of  said  Stout,  and  is  acting  as  such  in  run- 
ning said  elevator.  The  board  of  oommig- 
sioners  also  entered  an  order  upon  their  rec- 
ords that  the  interests  of  the  people  of  the 
county  and  a  due  regard  for  an  economical 
administration  of  the  affairs  of  the  county, 
do  not  require  the  further  running  of  the 
elevator,  and  therefore  ordered  it  closed. 

This  paragraph  of  the  answer  concludes  by 
averring  that  the  Vigo  circuit  court  did  there- 
upon cause  the  said  sheriff  by  himself  and 
his  said  deputy  to  operate  the  elevator  for  the 
purpose  of  expediting  and  facilitating  the 
business  of  the  said  circuit  and  superior 
courts,  that  the  said  circuit  court  so  con- 
tinued the  operation  of  said  elevator  because 
in  the  exercise  of  its  best  judgment  it  deemed 
it  necessary  and  expedient  in  carrying  on  the 
business  of  the  said  courts  and  aVreat  pub- 
lic convenience.  That  the  operation  and  run- 
ning of  said  elevator  is  necessary  in  carry- 
ing on  the  business  of  the  said  circuit  court* 

The  third  paragraph  of  the  answer  is  sub- 
stantially the  same  as  the  second. 

It  is  not  seemly  that  a  dispute  such  as  this 
should  have  arisen  between  the  parties  con- 
cerned. "We  have,  however,  to  consider  the 
case  as  it  comes  to  us.  The  controversy  must 
seem  trivial,  but  the  questions  involved  are 
iooportant. 

The  control  of  county  property  and  the 
management  of  county  business  generally  are 
confided  by  law  to  the  commissioners  of  the 
county.  In  contemplation  of  law,  in  so  far 
as  the  financial  affairs  of  the  county  are  con- 
cerned, the  board  of  county  commissioners  la 
the  county.  The  construction,  maintenance, 
and  custody  of  all  county  buildings,  not  ex- 
cepting the  court-house,  are  in  the  hands  of 
the  board.  They  provide  and  care  for  all  the 
offices  necessary  for  the  conduct  of  county 
affairs,  including  court  rooms,  offices  for  the 
clerk  and  sheriff  of  the  court,  jury  rooms, 
jail  and  other  rooms  and  buildings  conven- 
ient and  necessary  for  the  conduct  of  the  bus- 
iness of  the  courts.  This,  of  course,  includes 
the  means  of  access  to  the  court,  whether  by 
doors,  halls,  corridors,  stairway,  or  eleva- 
tors. 

But  while  the  powers  and  duties  of  the 
board  of  county  commissioners  within  the 
county  are  thus  ample  and  complete, 
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constituent  part  of  the  administrative  depart- 
ment of  the  state  govennnent,  yet  it  must 
be  kept  in  mind  that  these  powers  and  duties 
are  intrusted  to  the  board  for  certain  defined 
purposes,  and  that  the  commissioners  are 
trustees  for  the  carrying  out  of  such  pur- 
poses. The  commissioners  may  not  exercise 
their  powers  arbitrarily  and  without  regard 
to  the  trusts  committed  to  their  keeping. 
The  treasurer's  office  jshould  be  suitable  for 
the  safe  keeping  of  the  funds  of  the  county. 
The  records  of  deeds,  showing  title  to  the 
property  of  the  people,  should  not  be  exposed 
to  needless  hazard.  The  jail  should  be  such 
as  to  provide  for  the  humane  and  safe  keep- 
ing of  those  confined  therein  charged  with 
the  violation  of  the  laws.  And  so  for  other 
trusts  committed  to  the  board. 

Should  any  such  trust  be  disregarded  or 
abused,  resort  may  be  had  to  the  courts  by 
any  aggrieved  party,  or  by  one  authorized 
to  act  for  the  people  at  large.  In  case,  how- 
ever, the  coun  itself  is  the  party  aggrieved, 
more  delicate  and  important  considerations 
are  presented.  The  court-house,  as  the  term 
implies,  is  chiefly  for  the  use  of  the  court, 
the  remaining  uses  beins  subordinate  and  to 
a  great  extent  incidental. 

Courts  are  an  integral  part  of  the  govern- 
ment and  entirely  independent,  deriving 
their  powers  directly  from  the  constitution, 
in  so  far  as  such  powers  are  not  inherent  in 
the  very  nature  of  the  Judiciary.  A  court  of 
general  jurisdiction,  whether  named  in  the 
constitution,  or  established  in  pursuance  of 
the  provisions  of  thci  constitution,  cannot  be 
directed,  controlled,  or  impeded  in  its  func- 
tions by  any  of  the  other  departments  of  the 
icovernment.  The  security  of  human  rights 
and  the  safety  of  free  institutions  require  the 
absolute  integrity  and  freedom  of  action  of 
courts.  LittU  v.  State,  90  Ind.  888,  46  Am. 
Rep.  224 ;  Smyths  ▼.  BomOI,  117  Ind.  865 ; 
Bz  parte  Orifflths,  118  Ind.  88,  8  L. .  R.  A. 
998;  State  v.  JfbMe,  118  Ind.  850,  4  L.  R.  A. 
101 ;  State  v.  J^de,  121  Ind.  20 ;  Langenberg 
▼.  l>eeker,  181  Ind.  471. 

While  the  power  of  a  court  is  essentially 
judicial,  being  the  power  to  hear  and  ad- 
judge causes,  yet  it  has  also  such  incidental 
powers  as  are  necessary  to  the  full  and  free 
exercise  of  its  purely  judicial  functions. 
The  court  may  therefore  make  such  rules  and 
regulations  as  are  necessary  to  secure  its  own 
trSedom  of  action  and  to  carry  on  its  busi- 
ness with  dignity,  decorum,  order,  due  dis- 
patch and  convenience. 

The  Statute  (Rev.  Stat.  1881,  ^  1817)  Tec- 
ognizes  and  asserts  such  implied  power  of 
the  court,  in  addition  to  its  strictly  judicial 
powers,  to  make  judgments,  sentences,  de- 
creeB,  orders,  Injunctions,  and  to  issue  pro* 
cess,  namely,  the  power  **to  do  such  other 
acts  as  may  be  proper  to  carry  into  effect  the 
same,  *  that  is,  the  power  to  do  what  may  be 
necesisary  for  the  exercise  of  its  own  proper 
functions.  Jttdge  Buskirk,  in  speaking  of 
orders  and  rules  of  court  made  in  pursuance 
of  such  power,  says  that,  **  while  tney  are  in 
force,  they  are  as  binding  upon  the  court, 
parties  and  attomevs  as  though  enacted  by 
the  legislature."  Buskirk,  Pr.  874,  and  au- 
thorities there  cited. 
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Sections  1415  and  1416  of  the  same  statutes 
more  particularly  recognize  the  power  of  the 
court  to  order  the  preparation  of  the  court- 
house for  the  reception  of  the  court,  also  to 
make  orders  for  necessary  heating,  supply- 
ing furniture,  and  making  repairs.  Ifaeh  v. 
Stats,  88  Ind.  78. 

Even  without  statutory  enactment,  how- 
ever, the  court,  as  we  have  seen,  possesses 
all  powers  necessary  for  the  free  and  untram- 
meled  exercise  of  its  functions.  Consider- 
ing, therefore,  the  facts  concerning  the  Vigo 
county  court-house  as  detailed  in  tne  answer, 
and  as  admitted  to  be  true  by  the  demurrer 
thereto,  there  can  be  but  little  doubt  that 
the  order  made  by  the  court  as  to  the  run- 
ning of  the  elevator  was  a  proper  exercise  of 
the  inherent  powers  of  the  court.  In  the 
construction  of  the  building;,  the  elevator 
was  made  the  principal,  and  was  the  only 
convenient  entrance  into  and  exit  from  the 
court-room.  The  stairways,  located  in  a 
part  of  the  building  remote  from  the  court- 
rooms, were  plainly  not  a  commodious  means 
of  access,  nor  were  they  intended  for  such 
purpose.  Considering,  too,  the  great  cost  of 
the  edifice  and  of  the  elevator  itself,  it  would 
be  most  unreasonable  that  the  court,  its 
judge,  the  officers,  jurors,  attorneys,  parties, 
and  witnesses,  and  the  pe6ple  generally  who 
chose  to  attend  upon  the  proceedings  of  the 
court,  should  be  compelled  to  seek  an  en- 
trance to  so  noble  a  seat  of  justice  by  way 
of  obscure  and  distant  stairways,  when  the 
county  had  provided  a  convenient  and  fit  ap- 
proach in  the  center  of  the  building  and  near 
to  the  doors  of  the  court-room.  To  prevent  the 
use  of  the  elevator  under  the  circumstances 
appears  as  a  perversion  of  the  very  purpose 
for  which  the  court-house  was  built.  It  was 
not,  perhaps,  proper,  except  in  case  of  urgent 
necessity,  for  the  court  to  take  upon  itself 
the  care  and  management  of  the  court-house 
generally,  or  of  any  part  of  it,  this  being  a 
duty  confided  by  law  to  the  county  commis- 
sioners, the  immediate  representatives  of  the 
people.  But  under  the  conditions  as  they 
appear  by  the  facts  set  forth  in  the  answer, 
the  dignified  and  proper  administration  of 
justice  required  the  moderate  and  reasonable 
order  issued  by  the  court.  The  schedule 
provided  for  in  that  order  was  only  for  the 
time  when  the  court  should  be  in  session  and 
this  the  court  had  an  undoubted  risht  to  ask. 
And  when  the  order  was  disregarded  by  the 
person  in  charge  of  the  elevator,  the  court 
might,  as  it  did,  direct  its  sheriff,  by  himself 
or  deputy,  to  take  charge  of  the  elevator,  or 
the  court  might  appoint  a  bailiff  to  attend 
to  that  duty.  When  the  order  was  served 
upon  the  man  in  charge  of  the  elevator,  and 
upon  the  board  of  county  commissioners,  it 
was  but  right  and  proper  that  they  should 
have  complied  with  it.  It  asked  only  that 
the  chief  purpose  for  which  the  court'house 
had  been  built  and  the  elevator  erected  should 
be  carried  out.  It  would  appear,  indeed, 
that  the  elevator  was  expressly  built  for  the 
needs  of  the  court.  The  second  and  third 
floors,  to  which  the  elevator  runs,  are  devoted 
almost  exclusively  to  the  use  of  the  court, 
jury,  and  court  officers.  The  county  officers, 
including  the  commissioners  themselves,  ar« 
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located  on  the  tint  floor,  and  it  would  eeem 
that  but  for  the  uses  of  the  court,  no  elevator 
would  have  been  needed  in  the  building  at 
all.  Tet  the  board  of  commissioners  went 
6o  far  as  to  enter  an  order  upon  their  records 
directing  the  total  discontinuance  of  the  ele- 
vator. The  answer  states  that  the  circuit 
court,  In  the  exercise  of  its  best  Judgment, 
deemed  it  necessary  and  expedient  in  carry- 
ing on  the  business  of  the  courts,  that  tne 
elevator  diould  be  operated.  It  is  further 
expressly  alleged  that  the  operation  and  run- 
ning of  the  elevator  is  necessary  in  carrying 
on  the  business  of  the  circuit  court.  These 
averments  alone   would   make  the  answer 

Sood.  The  rule  governing  this  case,  to  be 
educed  from  what  we  have  said,  and  from 
the  authorities  cited,  is,  that  it  was  the  right 
of  the  county  commissioners,  as  it  was  their 
duty,  to  provide  a  suitable  and  convenient 
place  for  the  holding  of  the  courts  of  the 
county ;  but  that  if  they  failed  in  the  exer- 
cise of  such  right  and  the  discharge  of  such 
duty,  the  court  could  not,  by  their  failure 
to  act,  or  by  anv  unwarranted  act  of  theirs^ 
be  impeded  in  ita  own  freedom  of  action  un- 
der the  constitution  and  laws  of  the  state. 
It  was  the  inherent  right  of  the  court,  and  it 
had  the  power,  to  provide  a  suitable  court- 
room, and  if  that  were  already  provided,  to 
secure  also  fit  and  convenient  means  of  using 
such  court- room,  including  facilities  for  ac- 
cess thereto,  suitable  and  necessary  for  the 
court  itself,  and  in  keeping  with  the  char- 
acter and  plan  of  the  building.  What  we 
have  said  thus  far  would  be  also  applicable, 
if  this  were  an  appeal  from  the  order  of  the 
court  directing  the  sheriff  to  take  charge  of 
the  elevator.  The  suit,  however,  was  one 
for  injunction  to  restrain  the  officers  of  the 
court  from  carrying  out  the  order  of  the  court 
itself.  We  have  here,  then,  not  an  appeal 
from  an  older  of  court,  but  a  collateral  at- 
tack upon  such  order.  The  court  had  un- 
doubtea  Jurisdiction  of  the  subject-matter, 
the  approach  to  its  own  court -room,  and  its 
action  could  be  reviewed  only  by  appealing 
from  its  order.  The  order  would  not  in  any 
case  be  absolutely  void,  and  hence  could  not 
be  attacked  collaterally. 

There  is  this  further  to  be  said :  The  ac- 
tion was  brought  in  the  Vigo  superior  court 
to  enjoin  the  carrying  out  of  an  order  of  the 
Vigo  circuit  court.  One  court  is  thus,  in 
effect,  asked  to  set  aside  or  modify  the  order 
of  another  court  of  similar  Jurisdiction. 
This  cannot  be  done.  Oregary  y.  Fierdue,  29 
Ind.  66. 

If  the  suit  could  under  any  circumstances 
be  brought,  it  should  have  been  brought  in 
the  circuit  court.  The  proper  procedure, 
however,  would  have  been  to  file  a  petition 
in  the  Vigo  circuit  court  asking  to  have  the 
order  complained  of  set  aside  or  modified. 
From  an  adverse  decision  on  such  a  request, 
if  there  should  be  one,  an  appeal  might  then 
be  taken,  and  *he  reasonableness  and  pro- 

Eriety  of  the  action  of  the  court  inquired 
ito. 

Ths  judgment  qf  ^  Superior  Ckmrt  i»  of- 
flrnud. 
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1*  Iion^  aeqnieseenee  In  the  aniveratl' 
custom  of  courts  to  sit  at  county  eente 

is  equal  to  positive  law  requiring  the  courts  to  be- 
held at  thoee  places. 

8«  The  power  of  conrte  to  order  neeea 
MLry  repeim  to  the  court-room  Is  inherent 
and  incidental  to  Juilsdlotion  like  the  power  to- 
punish  for  contempt* 

S*  Theeonstitutionnlaepnratioi&of  tfa* 
departments  of  yoTemment  Is  not  tU^ 
bbted  by  a  statute  autboriaing  circuit  oourts  to 
repair  their  court-rooms. 

4.  The  power  of  drcult  eourts  to  an- 
thorlae  repairs  to  the  court-roooa  eaa- 
not  extend  to  the  practical  reconstraotioo  of 
the  court-house  or  to  the  construction  of  lastlnr 
and  permanent  improvements  each  as  extenslom^ 
additions,  and  enlargements. 

6*  A  void  order  of  court  to  saake  a. 

practical  reconstruction  iif  the-  court* 
house  is  subject  to  collateral  attack  bj  wajr  ef 
injunction  althonjrfa  the  order  purports  to  be  for 
repairs  and  would  have  been  valid  If  oonflned  t» 
necessary  repairs  onl  j. 

(January  9,  ISOi.) 

APPEAL  by  complainant  from  a  Judgment 
of  the  Circuit  Court  for  White  County  i» 
favor  of  defendants  in  a  suit  brought  to  enjoin 
defendants  from  carrying  out  a  contract  for 
the  alleged  repair  of  the  court-house,  whicb 
had  been  made  under  an  order  of  the  court 
Beversed, 

The  facts  are  stated  in  the  opinion. 

Me$8r9.  Guthrie  ds  Bushnell  and  DaTld- 
son  ds  Lewist  for  appellant: 

The  powers  of  government  are  divided  isio- 
three  separate  departments. 

Const,  art.  8,  Rev.  Stat.  1881,  §  1<M). 

The  bNoard  of  commissioners  belongs  to  the- 
administrative  department 

The  general  assembly  may  confer  upon  the 
boards  doing  county  business  in  the  sereral 
counties  powers  of  a  local,  administrative 
cha  racter 

Const  art.  6,  §  10,  Rev.  Stat.  1881,  §  IM. 

The  general  assembly  has  conferr«i  upon 
the  board  of  commissioners  power  to  make- 
orders  respecting  the  property  of  the  comity 
and  take  care  of  and  preserve  such  property. 

Rev.  Stat  1881,  §  5745. 

The  board  of  commissioners  has  very  broad 
powers  over  county  finances,  property,  and 
mstitutions,  and  its  discretion  in  the  control 
and  disposition  of  such  finances  and  propeny 
and  institutions  is  seldom,  if  ever,  interfered 
with  by  the  courts. 

State  V.  Clark,  4  Ind.  816;  Niwan  v.  Statf, 
06  Ind.  Ill;  Platter  v.  Elkhart  (Jounty  Comrs. 

Kora.— See  note  to  the  preceding  case,  on  the- 
subject  of  the  power  of  oourts  in  respeot  to  courts 
houses,  eto» 


See  also  39  L.  R.  A.  197,  794;  44  L.  R.  A.  485. 
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108  Ind.  869;  Boehmety,  SehvylkUl  County,^ 
'Pr.  452;  suite  Bank  of  Bay  Oity  y.  Chapelle, 
40  Mich.  447:  Orleans  Chunty  8uvr$,  v.  Boufen, 
4  Lull*.  24;  ShanklinY.  Madison  Oouniy  Oomrs. 
21  Ohio  St.  675. 

The  general  aflseinbly  has  further  provided 
that  such  GoinmissioDers  shall  cause  a  court- 
house to  be  erected  aad  f  utoished. 

Rey.  Stat  1881,  §  5748:  AfoffU  y.  State,  40 
Ind.  220;  Kiiehel  y.  Union  County  Comrs.  128 
lod.  541. 

The  general  assembly  has  further  provided 
that,  "wheDeyer  it  shall  be  necessary  to  con- 
airuct,  complete,  or  repair  the  court-house,  the 
county  oommissioDers  may  borrow  for  that 
purpose  any  sum  of  money  not  exceeding  one 
per  centum  on  the  assessed  yaluation." 

Rev.  Stat.  18M1,  ^  5749. 

The  board  of  commissioners  has  ezclusiye 
Jurisdiction  to  erect  and  repair  theoourt-house, 
including  the  court-room. 

1.  The  legislative  enactments  and  decisions 
confer  Jurisdiction  in  those  matters  upon  that 
board,  and  there  are  no  express  enactments 
which  confer  Juiisilicdon  in  those  matters  up- 
on the  circuit  court  or  upon  any  other  board 
or  officers  except  the  board  of  commissioners. 

2.  It  is  the  manifest  policy  of  our  laws  that 
•nch  jurisdiction  "shoUid  belone  to  a  single 
tribunal,  and  that  should,  it  would  seem,  as  is 
the  fact,  be  the  county  board.** 

Benton  County  Oomrs,  y.  Th&mpeon,  7  Ind. 
285. 

Appellees  claim  that  the  circuit  court  has 
concurrent  jurisdiction  to  make  repairs  to  the 
courtrrootn  under  the  statute  that  "the  said 
courts  may  also  allow  such  sums  as  may  be 
due  to  persons  furnishing  fuel  used  in  term 
time,  or  furniture  for  court-room,  or  making 
rerairs  thereof." 

Key.  Stat.  1881,  %  1416,  as  construed  in 
J^aeh  y.  State,  83  Ind.  78. 

Tbe  fairest  and  most  rational  method  to  in- 
terpret the  will  of  the  legislator  is  by  explain- 
ing his  intentions  at  the  time  when  the  law 
was  made,  by  signs  tbe  most  natural  and  possi- 
ble. 

1  Bl.  Com.  §  2,  p.  58;  Bishop,  Statutory 
Crimes,  §  128. 

A  statute  must  be  construed  with  reference 
to  the  whole  system  of  which  it  forms  a  part 

Sutherland,  Stat.  Constr.  %  284:  Spencer  y, 
StaU,  5  Ind.  41,  51;  MaxteeUr,  Collins,  8  Ind. 
88;  Stfite  y.  Harrison,  116  Ind.  804;  EvanetiUe 
y.  Summers,  108  Ind.  192;  VtUparaiso  y.  Oard- 
tier.  97  Ind.  1.  49  Am.  Rep.  416;  7'aylor  y. 
Was/iington  County  Comrs.  67  Ind.  888; 
Prather  y.  JeffersonviUe,  M.  <t  I.  B,  Co.  52  Ind. 
16. 

And  so,  the  practical  construction  given  to 
a  statute  by  the  public  officers  of  the  state,  and 
acted  upon  by  those  interested,  and  by  the  peo- 
ple, is  to  be  considered  in  cases  of  doubt.  In 
•ome  cases  it  has  been  held  to  be  conclusive. 

State  y.  Harrison,  supra;  Bruce  y.  Sehuyler, 
9  IlL  221,  46  Am.  Dec.  447. 

The  manifest  purpose  of  the  legislature  was 
to  make  it  possible  for  tradesmen  furnishing 
those  necessary  incidentals  for  the  use  of  courts 
in  term  time,  which  it  is  the  duty  of  the  sheriff 
to  provide,  to  get  pay  for  the  same  without 
being  oompelled  to  wait  until  the  commission- 
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ers  of  the  county  should  be  in  session  and  to 
present  their  claims  there  for  allowance. 

Can  it  be  ressonably  maintained  that  what 
is  here  undertaken  can  be  denominated  repairs 
to  the  court- room,  or  even  to  the  court- hou«e — 
the  entire  structure? 

Words  are  geoerally  to  be  understood  in 
their  usual  aud  most  known  Riguificatioo;  not 
so  much  regarding  the  propriety  of  grammar^ 
as  their  general  and  popular  use. 

1  Bl.  Com.  p.  59. 

The  words  themselves  best  declare  the  inten- 
tion of  the  legislature. 

Sutherland,  SUt.  Constr.  %  247;  Rev.  Stat. 
1881,  g  240. 

To  repair  Is  to  restore  to  a  sound  or  good 
state  after  decay,  waste.  Injury,  or  partial  de- 
struction; it  is  to  again  make  ready — ^it  ia 
to  ju;ain  put  into  a  state  for  use. 

nebster^s  Diet.;  Anderson's  Law  Diet.; 
Bouvier's  Law  Diet. 

Additions  or  enlargements  are  not  repairs. 

SUpAens  y.  Jiilnor,  24  N.  J.  Eq.  859. 

Nor  is  repairing  a  street  repairs  to  tbe  prem- 
ises. 

Blount  y.  Jan^stdOe,  81  Wis.  654;  Elliott^ 
Roads  A  Streets,  886. 

Nor  does  a  contract  for  repairing  a  ship  in- 
clude furnishing  a  lost  anchor  and  chain. 

Anglin  v.  Henderson,  21  U.  C.  Q.  B.  27. 

Movable  iron  cells  for  a  jail  are  not  rer>aira. 

Oook  y.  Des  Moines  County,  70  Iowa,  171. 

To  repair  a  building  means  simply  to  restore 
it  to  a  sound  condition. 

First  Mat.  Bank  of  Mt,  Vemm  y.  SarUe,  18 
L.  R.  A.  481i  129  Ind.  201;  Weanery.  Temvlin, 
118  Ind.  808:  Pittsburgh  d  B.  Pern,  B.  Co.  y. 
PitUburgh,  80  Pa.  72;  Romaek  y.  HMs  (Ind.) 
Nov.  2.  1892:  Western  Paving  db  Supply  Co.  y. 
Citieens  Street  B.  Co.  10  L.  R.  A  770, 128  Ind. 
584. 

The  plain  literal  meaning,  then,  of  section 
1416,  for  the  purpose  of  this  case,  is  this:  The 
circuit  court  may  allow  sums  due  for  incidental 
repairs  to  furniture  of  its  court-n)om. 

Ministerial  and  administrative  duties  do  not 
belong  to  the  judicial  department. 

Ex  parte  Orifflths,  8  L.  R  A  896, 118  Ind. 
88. 

The  act  of  the  court  in  this  case  was  minia- 
terial  and  not  judiciaL 

Crow  y.  Warren  County  Comrs.  118  Ind.  64; 
Platter  v.  Blkhart  County  Comrs.  108  Ind.  872. 

No  matter  what  court,  board,  or  tribunal  ex- 
ercises such  power,  it  is  clearly  ministerial  and 
administrative.  The  name  given  to  it,  or  the 
grade  of  court  exercising  it,  cannot  control  its 
classification.  The  nature  of  the  thioff  done 
controls.  It  belongs  to  the  executive  branch 
of  tbe  government. 

Const,  art  8,  §  1;  Const,  art.  6,  g  10;  Ham- 
ilton County  Comrs.  v.  Cottingham,  56  Ind. 
559;  MeCormick  v.  Johnson  County  Comrs.  68 
Ind.  214;  WeUih  v.  Bwoen,  108  Ind.  252;  Plat- 
ter y.  Elkhart  County  Comrs.  Id.  860;  Crow  v. 
Warren  County  Comrs.  118  Ind.  51;  Patton  v. 
Montgomery  County  Comrs.  96  Ind.  181. 

While  the  judical  domain  is  sacred,  so  also 
are  the  other  fields  and  departments  of  govern- 
ment, and  the  judiciary  is  bound  to  be  equally 
watchful  and  punctilious  about  oversteppine 
the  boundaries  of  its  own  proper  domain  and 
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Invading  that  of  dther  of  the  other  depart- 
ments. 

Const  art  8,  ft  1;  WMor.  WaUaee,  12.1nd. 
669. 

Constitutional  restraints  are  overstepped 
where  one  department  of  government  attempts 
to  exercise  powers  exclusively  delegated  to  an- 
other. 

Butler  ▼.  8taU,  97  Ind.  877. 

No  one  of  these  departments  can  be  allowed 
or  authorized  to  invade  the  domain  of  the 
other  two,  or  either  of  them,  but  they  must  re- 
main separate,  distinct,  and  independent 

8/imtU§  ▼.  JfcPheeters,  79  Ind.  878;  Ex  parU 
OriffUhs,  tupra:  State  ▼.  yoble,  4  L.  R  A.  101, 
118  Ind.  850;  BtaU  ▼.  Denny,  4  L.  R.  A.  65, 
118  Ind.  449;  Emey  ▼.  State,  119  Ind.  886; 
Ecuseman  ▼.  Montgomery,  58  Mich.  864;  220 
Bidg^ld PterJb,  54N.  J.  L.  288;  PeopUY.  Free- 
man,  80  Cal.  288;  Be  School- Law  Manual,  68 
N.  H.  674;  MiUer  ▼.  Wheeler,  88  Neb.  766; 
Smith  ▼.  Strother,  68  Cal.  194.  Bee  also  State 
v.  Oleeon,  15  Neb.  249;  State  v.  Young,  29 
Minn.  474;  MeOrossen  v.  Lincoln  County,  57 
Wis.  184;  EoMTly  Invineihle  Min,  Co,  v. 
EcwcuU,  6  Colo.  674;  Whiting  ▼.  Tmmtend,  57 
Cal.  615. 

Appellees  claim  that  if  the  court  had  the 
power  to  make  any  repairs  the  order  is  not 
void,  but  simply  erroneous.  But  the  court  did 
not  order  any  independent  separate  thing  that 
was  repairs.  No  one  integral  part  of  the  work 
can  be  eliminated,  as  repairs,  leaving  the  resi- 
due as  new  construction.  The  court  did  not 
aelect,  nor  can  any  mind  select,  an  item  of 
separate  repairs,  nor  was  it  the  intention  of  the 
order,  nor  can  it  be  construed  as  requiring  the 
doing  of  anything  less  than  the  whole  work 
for  the  whole  price.  And  this  view  must  be 
taken  as  true  for  the  purposes  of  this  appeal, 
in  as  much  as  appeUees  in  tbeir  answer  adopt 
that  theory,  and  upon  that  theory  the  case  was 
tried  below. 

Bomack  v.  Edbb,  eupra;  Elliott,  App.  Proc. 
pp.  481,  489,  490. 

If  there  was  an  excess  of  Jurisdiction  the 
whole  order  is  void. 

See  Freem.  Judgm.  §  I2O0/  Van  Fleet, 
Collateral  Attack,  §  739. 

This  order  is  void,  by  reason  of  lack  of  Ju- 
risdiction over  the  subject-matter— the  court- 
house— ^and  lack  of  power  to  do  the  thing  pro- 
posed; and  it  is  void  upon  its  face,  for  the 
plans  and  specifications  are  made  part  of  it. 
all  persons  contracting  under  this  order  are 
bound  to  take  notice  of  this  invalidity. 

Brady  v.  New  York,  2  Bosw.  173;  RHchard 
V.  Warren  Cdunty,  81  Iowa,  881;  Johneon  v. 
Indianapolis,  16  Ind.  227. 

If  the  order  is  void,  it  may  be  attacked  in 
any  manner,  even  collaterally,  and  the  con- 
tractors can  have  no  rights  under  it 

This  action  is  a  direct  attack  upon  the  order 
of  the  drcuit  court  for  the  reason  that  it  was 
brought  at  the  earliest  opportunity,  in  the 
same  court,  against  all  parties  that  bad  or 
could  have  any  interest  in  or  rights  under  the 
order,  and  facts  are  alleged  in  each  paragraph 
of  the  complaint,  which,  if  true,  would  entitle 
appellant  to  have  the  order  in  question  set 
aside  and  vacated  as  illegal  and  void. 

Bev.  Stat  1881,  g  885;  Baker  v.  Armetrong, 
67  Ind.  191;  Eunier  y.  McCoy,  14  Ind.  628. 
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See  also  Carver  v.  Carter,  97  Ind.  606;  Gordon 
T.  Goodman,  98  Ind.  271;  Coleon  v.  Smith,  9 
Ind.  12;  Mdndlove  v.  Lewie,  Id.  196. 

Judge,  Judicatory,  judicial.  Jurisdiction, 
Judgment,  justice,  are  terms  that  relate  only 
to  the  determinations  of  causes,  or  the  rights 
of  men, — not  necessarily  in  active  litigation, 
but  in  some  form  as  they  pass  ntb  judiee. 
Even  a  proceeding  in  rem  is  in  fact  a  proceed- 
ing in  permnam,  and  the  seizure  is  not  the 
hearing. 

WindBor  T.  McVeigh,  98  U.  8.  279,  28  L. 
ed.  916. 

The  Jurisdiction  of  courts  is  the  power 
and  only  the  power  to  determine  the  causes  eft 
men  by  the  re^ilar  process  of  the  law. 

Eoover  v.  Banna,  8  Blackf.  48;  Boberieon 
y.  State,  109  Ind.  79. 

Jurisdiction  is  the  power  by  which  judicial 
officers  take  cognizance  of  and  decide  causes. 

StaU  V.  Wakefidd,  60  Yt  618. 

It  does  not  follow  that. courts  may  not  exer- 
cise some  other  powers,  or  what  seems  to  be 
other  powers.  They  are,  however,  simply  in- 
cidental to  the  principal  power.  Blot  out  the 
principal  power  and  the  incident  is  gone. 

It  would  be  impossible  to  enumerate  or  even 
to  classify  the  acts  that  would  be  within  the 
scope  of  this  incidental  power,  but  the  princi- 
ple is  not  difficult  to  illustrate.  A  court  moy 
order  stationery,  an  additional  bailiff,  repair 
of  a  window,  the  silencing  of  a  band  of  music 
in  the  street,  an  addition^  chair  or  table  and 
inconceivable  other  thin/rs,  to  facilitate  the 
transaction  of  its  business;  but  such  things 
bear  no  analogy  to  the  repair  or  reconstruc- 
tion of  a  building  for  the  use  of  the  court  in 
after  years,  and  for  use  in  the  transaction  of 
bu^Dess  not  yet  originated. 

In  Barnett  v.  Ashmore,  5  Wash.  163,  the 
court  below  had  ordered  rooms,  furniture, 
fuel,  lights,  stationery,  etc.,  suitable  for  the 
transaction  of  business  hj  the  court,  to  be  pro- 
vided by  the  sheriff.  It  was  held  that  the 
statute  did  not  authorize  it,  and  the  court  had 
no  such  power,  and  that  the  matter  belonged 
to  the  board  of  commissioners. 

In  Loe  Angeles  County  v.  Loa  Angelee  Coun- 
ty Super.  Ct,,  93  Cal.  880.  the  court  below  had 
become  impatient  at  the  delays  in  finishing  the 
new  county  building,  and  ordered  the  sheriff 
to  prepare  accommodations,  furniture,  fuel, 
lights,  etc.  The  supreme  court  did  not  dignify 
the  question  with  serious  argument,  but  after 
a  statement  of  the  facts,  in  a  per  curiam  opin- 
ion, said:  "We  do  not  think  the  court  and 
Judges  have  such  power." 

In  Neosho  County  Comrs.  v.  Stoddart,  18  Kan. 
207,  an  order  was  made  by  the  Judge  of  the 
district  court  "That  the  sheriff  of  said 
county  be  and  he  herebv  is  directed  to  pur- 
chase eighty  one  yards  of  cocoa  matting." 

The  court  on  appeal  held  that  the  sheriff 
with  or  without  the  order  of  the  court,  had  no 
power  to  make  the  purchase. 

The  executive,  legislative,  and  judicial  de> 
partments  are  forever  aloof  from  each  other. 
The  legislature  could  not  clothe  the  circuit 
courts  with  the  duties  of  building  court-houses^ 
jails  and  bridges  if  it  were  so  minded. 

Sanders  v.  Cabaniss,  48  Ala.  172.  See  also 
Sbf  parte  QHffiths,  8  L.  R  A.  898, 118  Ind.  88^ 
Eovey  ▼.  State,  119  Ind.  896;  Bamett  t.  Aeh- 
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m^rt,  fv^MW/  Oharp  t,  £lddy  County,  2  N. 
Dsk.  807;  aan  Joaquin  Oouniy  v.  Budd,  96 
CaL  47;  SkeoikHn  y.  Madiion  County  Comrs, 
21  Ohio  8t  688.  See  also  Roteriberry  ▼. 
Talobtuha  County  8upr$.  67  Miss.  470. 

The  failure  of  one  officer  or  tribunal  to  do 
its  duty  does  oot  enlarge  the  authority  of  an- 
other or  clothe  him  with  power  to  discharge 
the  omitted  duty. 

deary  ▼.  Bddy  County,  iupra;  Dickinson 
Hardtoare  Co.  ▼.  Pulaski  County,  55  Ark.  487. 

Mtsnri.  John  H«  Gould»  George  R. 
Eldridf^,  Emory  B.  Sellers  and  Wil- 
Ujum  E.  Uhl*  for  appellees: 

The  incidental  power  of  courts  to  make  re- 
pain  was  recognized  by  the  supreme  court  in 
the  case  of  Benton  County  Comrs,  v.  Thompson, 
7  Ind.  265.  It  was  recognized  by  the  legisla- 
ture by  sections  1416  and  1416,  Rev.  6Ut. 
1881,  and  again  by  the  supreme  court  in  J^ash 
y.  State,  88  Ind.  78. 

See  also  CMs  Widow  v.  Eis  Executors,  7 
MsA.  N.  8.  41,  18  Am.  Dec.  242;  State  y. 
IfoUe,  4  L.  R.  A.  101. 118  Ind.  859. 

A  court  cannot  be  controlled  in  the  exercise 
of  a  discretion. 

Carlisle  Y,  Wilkinson,  12  Ind.  91;  OriJUh  y. 
StaU,  Id.  548. 

The  findings  and  orders  of  May  16.  May  26, 
and  July  11,  1892,  being  of  and  concerning 
that  part  of  the  county's  property  oyer  which 
the  court  bad  Jurisdiction  to  act,  conclude  ap- 
pellant and  all  others  affected  by  them,  and  no 
parol  eyidence  is  admissible  to  show  that  any 
fact  found  by  the  circuit  court  did  not  exist. 

Bcansnlle,  1.  db  C,  S.  L.  B,  Co,  y.  Evansville, 
15  led.  895;  Little  y.  Tliompson,  24  Ind.  146; 
Wright  y.  WeUs,  29  Ind.  854;  State  y.  Need- 
ham,  82  Ind.  825;  Ney  y.  Swinney,  86  Ind. 
454;  Blornaday  y.  State,  43  Ind.  806;  Clay 
County  CofMTS,  y.  Markie,  46  Ind.  96;  MuUikin 
y.  Bloomington,  72  Ind.  161. 

When  courts  of  general  Jurisdiction  assume 
Jniisdiction  oyer  property,  the  presumption  is 
that  such  jurisdiction  exists,  unless  the  con- 
trary is  shown. 

Burton  y.  Ferguson,  69  Ind.  486;  Eouk  y. 
Barthold,  73  Ind.  21;  Kinnaman  y.  Kinna- 
fnan,  71  Ind.  417;  Brown  y.  Anderson,  90 
bd,  98. 

Unless  the  order  of  the  White  circuit  court 
made  on  July  11,  1892,  for  the  repahr  of  the 
court-room  of  said  county  is  absolutely  yoid  on 
its  face,  this  action  will  not  lie.  Irregularities, 
errors,  omissions,  mistakes,  either  in  form  or 
substance,  will  not  ayail  the  appellant  nor  can 
it  caose  any  inquiry  into  matters  dehors  the 
record. 

Bass  y.  FoH  Wayne,  121  Ind.  889;  Jackson 
y.  Smith,  120  Ind.  520;  Kleyla  y.  Haskett,  112 
lad.  515:  Hume  y.  Little  Flat  Rock  D,  Asso, 
72  Ind.  499;  Moore  y.  Tanner,  5  T.  B.  Mon. 
43, 27  Am.  Dec.  85;  Perkins  ▼.  Haywood,  132 
hd.  95;  Harman  y.  Moore,  112  Ind.  221;  1 
Freem.  Judgm.  §§  180-182. 

The  White  circuit  court  had  Jurisdiction  of 
the  matter  of  the  repair  of  th^  courtroom  in 
question.  The  powers  of  that  court  are  de- 
rived from  the  constitution  of  Indiana.  That 
fautrument  yested  in  the  supreme  and  circuit 
Qoorts  the  Judicial  power  of  the  state. 

Ind.  Const,  art.  7,  §  1. 

This  yested  in  the  courts  the  whole  Judicial 
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power  of  the  state  with  all  the  incidents  thereof. 

State  y.  Noble,  supra;  Kilboum  y.  Thomp* 
son,  103  U.  S.  168,  26  L.  ed.  877;  PeopU  v. 
Keeler,  99  N.  T.  468,  52  Aol  Rep.  49. 

The  Judicial  authority  panted  by  the  con- 
stitution is  beyond  legislatiye  control. 

State  V,  Noble,  supra;  Ex  parte  Qrifflths,  8  L. 
R.  A.  898, 118  Ind.  88;  Wright  y.  Defrees,  8 
Ind.  298;  Lafayette,  M,  db  B,  R,  Co.  y.  Qeiger, 
84  Ind.  197;  Houston  y.  Williams,  13  Cal.  24, 
78  Am.  Dec.  565;  Vaughn  y.  Harp,  49  Ark. 
160;  Shouliz  y.  McPheeters,  79  Ind.  874; 
SmythcY.  Boswell,  117  Ind.  866;  Little  y.  State, 
90  Ind.  838,  46  Am.  Rep.  224. 

The  grant  of  judicial  power  in  the  constitu- 
tion refers  to  the  power  as  it  then  existed. 

State  y.  Noble,  4  L.  R  A.  101,  118  Ind.  861; 
Hawkins  y.  Oovemor,  1  Ark.  570, 83  Am.  Dec. 
846;  Be  ChasUllux  y.  FairehUd,  15  Pa.  18,  53 
Am.  Dec.  570. 

If  the  judicial  department  of  the  state  |;oy- 
emment  is  independent  of  the  others,  if  it 
may  not  voluntarily  cease  to  continuously  per- 
form its  constitutional  functions,  if  no  other 
department  may,  by  affirmative  act  or  by  neg- 
lect of  duty,  hinder,  delay,  or  force  a  discontin- 
uance of  the  exercise  of  those  powers  by  the 
judicial  department,  then,  of  necessity,  courts 
must  be  held  to  possess  the  inherent  power  to 
door  cause  to  be  done  anythiog  which  if  omit- 
ted would  result  in  the  cessation  of  the  exer- 
cise, by  courts,  of  ludicial  power. 

If  courts  be  held  to  possess  inherent  power 
to  do  these  minor  things,  necessary  only  that 
the  court's  decrees  may  properly  and  in  due 
form  be  carried  out,  or  the  dignity  of  the  court 
upheld,  must  not  this  same  department  of  goy- 
emment,  of  necessity,  have  power  to  order 
those  things  which  will  enable  it  to  act,  and 
which  if  not  so  ordered  would  prevent  entire 
ly  the  administration  of  Justice? 

This  is  not  the  principal  power  of  a  courts 
but  is  incident  to  the  principal  power  and  in- 
separable from  it. 

United  States  y.  Hudson,  11 U.  8.  7Cranch, 
82,  8L.  ed.  2^9;  Little  y.  The  State,  supra; 
Respublica  v.  Oswald,  1  Dall.  319,  1  Am.  Dec. 
246;  Clark  v.  Pcf^,  Breese,  840. 12  Am.  Dec. 
177,  and  note;  State  v.  Woodfln,  27  N.  C.  199. 
42  Am.  Dec.  161;  Neel  v.  StaU,  9  Ark.  259» 
50  Am.  Dec.  209;  Brown  v.  Brown,  4In6.  627. 
58  Am.  Dec.  641;  Ex  parte  Smith,  28  Ind.  47; 
Sanders  v.  State,  85  Ind.  318.  44  Am.  Rep.  29. 
citing,  DeutschmanY.  Charleston,  40  Ind.  449; 
Cooley,  Const.  Lim.  114,  116;  2  Story,  Coaal. 
377;  State  Y.  Noble,  supra. 

A  Judge  has  authority  to  order  ropet 
stretched  across  a  street  during  the  hours  wLen 
his  court  is  sitting,  to  prevent  travel  in  front 
of  the  court-bouse,  when  the  noise  of  passmg 
vehicles  is  sufficient  to  obstruct  the  proper  ad- 
ministration of  Justice  therein. 

Belvin  y,  Richmond,  1  L.  R.  A.  807,  85  Ya. 
574. 

We  concede  that  the  statutory  power  to  re- 
pair the  court-room  is  conferred  upon  the 
board  of  commissioners  as  well  as  upon  the 
circuit  courts.  Hence,  concurrent  Jurisdic- 
tion is  conferred.  It  follows  that  the  tribunal 
which  first  takes  jurisdiction  of  the  repairs,  re* 
tains  it  until  tbe  end.* 

Indiana  db  L  R.  Co.  y.  Williams,  22  Ind. 
198;  Coleman  y.  Barnes,  33  Ind.  98;  Taylor  y. 
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Ft.  Wayne,  47Ind.  S74;  BxparU  BviihneU,  8 
Ohio  Bt.  599;  The  U'hert  Fulton,  1  Paine.  C. 
C.  620;  Bhdby  ▼.  Baeon^  51  U.  S.  10  How.  56, 
18  Ij.  ed.  826. 

Id  Heaehy,  Orain^  2  N.  Y.  86,  49  Am.  Dec. 
869,  tbe  court  tafd:  "  It  has  always  been  ad- 
Judged  that  upon  a  covenant  to  repair,  the  cot- 
eoantor  is  bound  to  rebuild  a  house  accidently 
destroyed  by  fire  or  thrown  down  by  enemies 
during  his  term." 

Bro.  Coy.  4;  Paradine  ▼.  Jane,  Aieyn, 
27.  Dyer.  88  a,  pi.  10;  Earl  of  CheeterfleU  v. 
Duke  0f  Bolton,  Com.  Rep.  627;  Walton  y. 
Waterhouee,  2  Saund.  422  a.  note;  Bullock  v, 
Dommitt,  6  T.  R  650;  PhiUipt  v.  8(eten»,  16 
IHasa.  288;  Breeknoek  NaeigaiionY,  I^telutrd, 
6  T.  R.  750;  Lockrow  ▼.  Horgan,  58  N.  Y. 
685. 

Appellant  must  fail  because  it  seeks  to  col- 
laterally attack  the  order  and  judgment  of  a 
court  of  general  lurisdiction. 

Bmith  ▼.  Heee,  91  Ind.  424;  Exchange  Bank 
▼.  Ault,  102  ind.  822;  Barman  ▼.  Moore,  112 
Ind.  221;  LitUeton  y.  Bmith,  119  Ind.  280; 
Indianapolis  db  St.  L.  R,  Co.  y.  Barmle^,  124 
Ind.  25;  MorriU  v.  MornU,  11  L.  R.  A.  15/5, 
20  Or.  96;  Wilkersonv.  Bchoon  maker,  77  Tex. 
615:  Bainesr.  Flinn,  26  Neb.  8b0;  Van  Dyke 
T.  Johhe,  1  Del.  Cb.  98,  12  Am.  Dec.  76;  Moore 
T.  Tanner,  5  T.  B.  Mon.  42.  17  Am.  Dec.  85; 
Fisher  v.  Bassett,  9  Leigh,  119,  88  Am.  Dec. 
227;  Toung  y.  Lorain,  11  III.  624,  52  Am. 
Dec.  463;  Bodgers  y.  Bvane,  8  Qa.  148,  62  Am. 
Dec.  890. 

The  Judgments  of  courts  of  general  Juris- 
diction will  be  upheld  against  a  collateral  at- 
tack, unless  they  appear  on  the  face  of  the 
record  to  be  yoid. 

Earle  y.  Earle,  91  Ind.  27;  Smith  y.  Eees, 
eupra;  Tjaniz  y.  Maffett,  102  Ind.  28. 

{Superior  courts  are  presumed  to  act  by 
right,  and  not  by  wrong,  and  their  acts  and 
Judgments  are  consequently  conclusive  in 
themselves:  and  they  cannot  be  contradicted 
or  convicted  of  error  by  extraneous  evidence. 

Peases,  WhitUn,%i  Me.  117;  Cauldwell  y. 
Ourry,  98  Ind.  363;  Paine  y.  Mooreland,  15 
Ohio.  445,  45  Am.  Dec.  585;  Cochran  y.  IjOT- 
ing,  17  Ohio,  409;  Parks  y.  Moore.  18  Vt.  188, 
87  Am.  Dec.  589;  McDonald  y.  Leewright,  81 
Mo.  29.  77  Am.  Dec.  681;  Fowler  y.  White- 
man,  2  Ohio  St.  270;  Cook  v.  Darling,  18  Pick. 
898;  Wells  Y.  Afaon,6  111.  84;  Wright  v.  Wat- 
eon,  11  Humph.  529;  Barron  r.  Tart,  18  Ala. 
668. 

The  word  "  yoid*'  can  with  no  propriety  be 
applied  to  a  thing  which  appears  to  be  sound, 
and  which,  while  in  existence,  can  command 
and  enforce  respect,  and  whose  infirmity  can- 
not be  made  manifest. 

Freem.  Jud^m.  g  116.  • 

It  being  conceded  that  the  court  had  power 
to  make  some  repairs  to  the  court-room,  then 
it  IS  wholly  immaterial  here  whether  the  judi- 
cial determination  of  the  court  was  wise  or 
unwise,  erroneous  or  otherwise,  for  "tbe  pow- 
er to  decide  at  all,  necessarily  carries  with  It 
the  power  to  decide  wrong  as  well  as  right." 

Snelson  y.  State,  16  Ind.  29;  Spaulding  y. 
Baldwin.  81  Ind.  876;  Curry  v.  MiUer,  42  Ind. 
820;  JMuyrence  County  Corhrs.  v.  HaU,  70  Ind. 
469:  Porter  v.  Stout,  73  Ind.  8;  Cooper  y.  Rey- 
nolds, 77  U.  8.  10  Wall  808,  19  L.  ed.   931; 
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Sibley  y.  Waffle,  16  N.  Y.  180;  Atkins  y.  Kin^ 
nan,  20  Wend.  241.  82  Am.  Dec.  584;  Jackson 
V.  Orawfordn,  12  Wend.  588;  Perkins  y.  JLsy- 
wood,  132  Ind.  95. 

The  rule  is  invoked  to  uphold  all  final  Judg- 
ments and  decrees  of  courts  of  competent  ju- 
risdiction. And  interlocutory  and  ex  parte 
ordeis  are  protected  by  the  same  principle  and 
cannot  be  collaterally  assailed;  for  example: 

An  order  of  discbarcre  in  bankruptcy. 

Wiley  v.  Paoey,  61  Ind.  457,28  Am.  Rep.  677; 
Blair  y.  Hanna,  87  Ind.  298;  Begein  y.  Brehm. 
128  Ind.  160. 

An  order  of  a  court  of  admiralty  concern- 
ing a  ship. 

Oroudson  y.  Leonard,  8  U.  8.  4Cranch,434, 
2L.  ed.  670. 

An  onier  appointing  a  guardian  for  minon. 

Dequindre  y.  Wi  liams,  8i  Ind.  444. 

An  order  appointing  an  administrates. 

Ferguson  v.  SlcUe,  90  Ind.  88. 

An  order  for  the  probate  of  a  will. 

2  Smith,  Lead.  Cas.  6»9;  Vanderpoel  y.  Van 
Valkenbur^h,  6  N.  Y.  190. 

An  order  s^inst  the  probate  of  a  will. 

Schulft  y.  Behulte,  10  Gratt.  858,  60  Am. 
Dec.  385. 

An  order  of  allowance  made  by  a  board  of 
commissioners. 

State  y.  Buckles,  89  Ind.  272. 

An  order  of  allowance  made  by  the  circuit 
court. 

Gill  y.  StaU,  72  Ind.  266. 

An  order  of  sale  of  tbe  ward's  real  estate  on 
the  petition  of  the  guardian. 

Damdson  y.  Bates,  111  Ind.  891. 

An  order  made  by  a  Justice  of  the  peace 
overruling  a  motion  for  a  change  of  yenue. 

SUiU  V.  Wcieter,  127  Ind.  806. 

An  order  concerning  a  ditch  or  drain. 

Montgomery  y.  Waeem,  116  Ind.  343. 

An  order  approving  the  current  report  of  an 
executor,  administrator  or  guardian,  is  ex 
parte  and  interlocutory,  but  not  subject  to  a 
collateral  attack. 

Parsons  v.  Milford,  67  Ind.  489;  Candy  y. 
Eanmore,  76  Ind.  125. 

An  order  repairing  and  furnishing  a  court- 
room. 

Nash  y.  State,  83  Ind.  78. 

The  principle  is  invoked  to  uphold  even  the 
acts  of  quasi  judicial  officers,  when  a&iailed 
collaterally. 

Jackson  y.  Smith,  120  Ind.  520;  Chegaray  y. 
Jenkins,  5  N.  Y.  876;  Van  Rensselaer  v.  Cot- 
trell,  7  Barb.  129;  Van  Rensselaer  v.  Witbeek, 
Id.  183;  Beach  v.  Furman,  9  Johns.  229;  Perry 
y.  Rie/iardson,  9  Gray,  216;  Macklot  y.  Daven- 
port, 17  Iowa,  883;  Hughes  y.  Kline,  80  Pa. 
227;  Deane  y.  Todd,  22  Mo.  92;  Erskine  v. 
Ilohnbaeh,  81  U.  8.  14  Wall.  618,  20  L.  ed. 
745;  Williams  y.  Mitchell,  49  Wis.  284;  Bass 
y.  Ft.  Wnyne,  121  Ind.  889;  McEneney  y.  Sul- 
limn,  125  Ind.  407. 

McCabe^  J. ,  delivered  the  opinion  of  the 
court: 

Suit  to  enjoin  the  appellees,  the  shcriil. 
auditor,  and  treasurer  of  said  county,  and 
Charles  Pearce  and  Thomas  Morgan,  con- 
tractors, from  carrving  out  a  certain  contract 
entered  into  by  said  Gwin  as  sheriff  of  said 
county,  under  the  order  of  said  circuit  court. 
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oa  one  side,  and  said  Pearoe  and  Momn  on 
the  other,  by  which  it  waa  claimed  bv  the 
appellant  that  the  old  court-house  of  the 
-county  was  being,  or  about  to  be,  demol- 
islied,  and  Bubatantially  a  new  court-house 
was  to  be  erected  instead  of  the  old,  at  a  cost 
of  $82,067.50;  while  it  was  claimed  on  the 
other  hand  that  the  carrying  out  of  the  con* 
tract  was  only  makinji^  needed  repairs  of  the 
•court-room.  There  is  really  no  material 
controversy  about  the  facts,  but  the  main 
dispute  is  about  the  law  that  govema  the 


It  is  alleged  in  the  complaint,  and  the  evi- 
dence shows,  that  on  the  16th  day  of  May, 
1892,  the  White  circuit  court  made  and 
entered  a  finding  and  order  condemning  the 
court-room  as  unsafe  and  unfit  for  further 
nae,  in  the  following  words:  **The  circuit 
court,  beinf^  duly  advised,  finds  that  the 
court-room  m  the  court-house  of  this  county 
is  so  out  of  repair  that  it  is  unsafe  longer  to 
hold  the  sessions  of  court  therein,  that  the 
plastering  on  the  ceiling  is  loose  and  liable 
to  fall  upon  persons  in  the  court- room  en- 
gaged in  •business  before  this  court ;  that  the 
Jury  room  is  both  unsafe  and  unfit  for  occu- 
pancy, and  lurors  while  deliberating  en- 
danger tiieir  health  and  lives  while  remain- 
ing therein ;  that  the  walls  of  the  court- room 
are  cracked,  that  the  records  of  this  court  are 
not  protected  and  are  in  danger  of  loss  by 
fire,  and  the  papers  in  causes  pending  are  also 
ID  danger  of  loss  by  fire  and  otlierwise ;  that 
papers  in  cases  disposed  of  and  which  con- 
stitute part  of  the  records  of  this  court,  are 
kept  in  a  damp  and  insufficient  vault,  where 
they  are  mildewing  and  rotting,  and  will  be 
lost  nnless  removed  from  the  place  where 
they  are  now  kept,  that  there  is  insufficient 
room  for  the  library,  and  no  chambers  for  the 
1adf:e  nor  grand  iury  room  in  said  court- 
house ;  that  the  belfry  is  unsafe  and  liable  to 
fall  or  be  blown  down,  and  thus  the  lives  of 
persons  going  to  and  from  the  sessions  of 
this  court  are  endangered ;  that  the  roof  over 
the  court -room  is  so  out  of  repair  as  to  utterly 
fail  to  keep  out  rain,  many  of  which  defects 
ate  patent  and  others  apparent  upon  investi- 

Stion ;  and  that  no  steps  are  being  taken  by 
B  board  of  commissioners  to  repair  said 
eonrt-room  so  as  to  make  it  fit  for  use.  It  is 
therefore  ordered  bv  the  court  that  the  court- 
room now  occupiea  by  this  court  be,  and  is 
hereby,  condemned  as  unsafe  and  unfit  for 
use  until  repaired." 

On  May  26,  1893,  the  said  court  ordered 
said  court-room  repaired  by  an  order  modified 
on  July  11.  1892,  and  entered  of  record  as 
follows :  **  In  the  matter  of  the  circuit  court- 
room. The  court  having  heretofore  found 
that  the  present  court-room  is  unsafe  and  un- 
fit for  the  transaction  of  the  business  of  this 
court,  it  ia  therefore  now  ordered  by  the 
court  that  said  court-room  be  repaired.  And 
the  court  now  appoints  James  F.  Alexander 
<fc  Sons,  competent  architects,  to  submit  plans 
and  specifications  for  such  repairs.  And 
comes  now  said  James  F.  Alexander  & 
Sons,  and  submit  such  plans  and  specifica- 
tions, which  are  in  these  words  and  figures, 
te  wit:  (insert)  and  the  court  having  ex- 
amined the  same,  and  being  duly  adviwd  in 
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the  premises,  finds  that  said  oourt-room  can 
be  properly  repaired  according  to  said  plana 
and  specifications,  and  cannot  be  repaired  so 
that  the  same  will  be  safe  and  permanent  by 
the  adoption  of  any  other  plans  and  specifi- 
cations. Wherefore  the  court  now  approves 
and  adopts  said  plans  and  specifications  and 
orders  tnat  said  court-room  be  repaired  in 
accordance  therewith. 

**  And  it  is  further  ordered  that  James  P. 
Qwin,  the  sheriff  of  this  county,  procecii  to 
cause  said  repairs  to  be  made,  and  he  shall 
employ  persons  to  do  said  work  of  repairing 
said  court-room,  such  employment  to  be  made 
in  such  manner  as  he  snail  see  fit,  and  he 
shall  superintend  the  construction  olf  said  re- 
pairs. The  said  repairs  shall  be  completed 
on  or  before  the  Ist  day  of  November,  1892, 
and  upon  the  completion  of  said  repairs,  the 
said  sheriff  shall  rep<  rtthe  fact  to  this  couit, 
and  also  certify  the  costs  of  such  repairs, 
and  the  person  or  peisons  to  whom  the  costa 
thereof  are  due,  for  allowance  as  provided  by 
law.  And  said  court  does  now  appoint 
James  F.  Alexander  &  Sons,  architects,  to 
inspect  said  work  and  make  all  proper  esti- 
mates during  the  progress  of  said  repairs. 

''And  comes  James  P.  Gwin,  sheriff  of 
this  county ;  and  reports  to  the  court  that  in 
pursuance  to  the  order  in  this  matter,  he  has 
employed  Pearce  and  Morgan  to  make  the 
necessary  repairs  to  the  circuit  court- room 
herein  before  ordered,  and  taken  from  them 
a  bond  conditioned  for  the  faithful  perform- 
ance of  said  work,  and  the  protection  of  this 
county  against  loss,  which  acts  of  said  sheriff 
are  approved  by  the  court.  And  all  persons 
are  forbidden  and  prohibited  from  in  any 
way  hindering  or  delaying  the  progress  of 
said  repairing  and  from  interfering  with  said 
sheriff,  or  any  person  or  persons  employed  by 
him,  or  acting  under  him  while  engaged  in 
the  making  of  said  repairs ;  and  the  sheriff  is 
ordered  to  remove  at  once  from  tLe  court- 
room all  the  furniture  and  fixtures  therein  so 
that  work  of  repairing  may  begin  immedi- 
ately. " 

It  is  further  shown  that  the  court  ordered 
the  said  sheriff  to  procure  another  room  in 
the  town  of  Monticello  in  which  to  hold 
court,  which  was  done,  and  the  court  and  its 
records  moved  out  of  said  court-house  and  to 
the  building  thus  secured  to  be  occupied  and 
used  as  a  court-room  while  the  work  contem- 
plated was  being  done. 

It  is  further  alleged  in  the  complfiint  that 
about  the  year  1850  the  board  of  commis- 
sioners of  White  county  built  the  court-house 
now  in  question  in  the  upper  part  of  which 
is  the  court- room,  giving  a  minute  descrip- 
tion of  the  building,  the  original  cost  of 
which  is  stated  to  be  but  $10,000,  while  the 
contract  price  of  the  work  contemplated  in 
the  order  as  reduced  by  the  modification,  is 
$82,087.50,  with  a  liability  under  the  order 
allowing  the  court  and  architect  to  change 
the  plans  and  specifications  to  reaijh  many 
thousands  of  dollars  more.  That  no  ad- 
ditions had  ever  been  made  thereto,  and  that 
said  court-house  as  originally  constructed  in 
the  public  square  at  the  county  seat  was  a 
substantial  two- story  brick  court-house,  70 
feet  long  by  48  feet  wide  and  80  feet  high» 
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iUTmonnted  by  a  wooden  belfry  10(  feet 
square  and  25  feet  high,  containing  on  the 
first  floor  offices  and  vaults  for  the  clerk, 
auditor,  treasurer,  and  recorder,  and  on  the 
second  floor  a  large  and  commodious  court- 
room and  a  small  jury  room,  which  court- 
room and  offices  had  been  continuously  used 
by  the  officers  and  courts  up  to  July  12,  1892 ; 
that  appellant  had  repaired  it  from  time  to 
time;  that  the  plans  and  specifications  re- 
quire the  tearing  away  of  so  much  of  the  old 
building  as  to  constitute  a  practical  destruc- 
tion of  it  and  a  remodeling  and  reconstruc- 
tion thereof ;  that  the  contract  was  entered 
into  without  the  plans  and  specifications 
having  been  first  filed  In  the  office  of  the 
county  auditor,  and  without  having  adver- 
tised for  bids. 

The  material  parts  of  the  appellee's  answer 
are  as  follows: 

**That  the  court-house  at  Monticello, 
White  county,  Indiana,  was  and  still  is  the 
only  place  in  said  county  provided  for  and 
as  a  place  of  holding  the  sessions  of  the  cir- 
cuit court  of  said  county.  That  on  the  l(5th 
day  of  May,  1893,  and  long  prior  thereto, 
said  building  was  out  of  repair,  to  wit :  that 
the  plastering!:  on  the  ceiling  of  the  court- 
room was  loose  and  liable  to  fall  upon  per- 
sons in  the  court- room  engaged  in  business 
before  the  White  circuit  court;  that  the 
foundation  of  said  building  was  and  is  de- 
fective in  this,  to  wit:  that  the  part  thereof 
under  ground  is  composed  of  boulders  laid 
too  loosely  and  not  to  sufficient  depth  to  give 
the  required  strength  to  sustain  the  walls 
built  thereon,  and  because  of  said  defective 
foundation,  the  walls  of  said  building  have 
settled  and  cracked  and  will  fall  to  the 
ground  unless  they  are  strengthened  and  sup- 
ported. That  to  sustain  said  walls  from  be- 
low, it  is  necessary  to  place  thereunder  a 
sound  and  secure  foundation  of  cut  stone  and 
cement,  and  to  hold  said  walls  in  place  and 
prevent  them  from  splitting  and  falling  out- 
ward, it  is  necessary  to  give  them  lateral 
support,  by  the  erection  against  the  snme  of 
the  additional  walls  contemplated  by  the 
contract  of  the  defendants.  Pearce  and 
Morgan ;  that  by  placing  under  the  walls  a 
new  foundation,  properly  constructed,  etc., 
which  can  be  easily  done  under  the  contract 
of  Pearce  and  Morgan.  .  .  .  without 
removing  or  in  any  wise  impairing  said 
walls,  and  by  the  erection  of  said  additional 
walls,  said  building  would  be  given  suffi- 
cient strength  and  securely  held  in  place, 
and  that  unless  said  walls  are  so  strengthened 
and  supported  as  aforesaid,  it  would  be  im- 
possible to  make  the  repairs  that  are  nec- 
essary to  the  court- room,  which  occupies  the 
second  story  of  said  building,  and  which  is 
the  only  room  provided  for  the  holding  of 
the  circuit  court  of  said  county  ;  that  because 
of  the  insecure  and  dilapidated  condition  of 
the  walls  of  said  court-room  hereinbefore 
mentioned,  the  same  is  unsafe  and  dangerous 
in  this,  to  wit:  that  they  are  liable  to  give 
way  and  fall  at  any  time  upon  the  persons 
who  may  be  in  or  near  said  building  and  be- 
cause of  the  dangerous  condition  of  said 
walls,  the  said  court-room  cannot  longer  be 
occupied  or  used  as  such.    That  the  roof 
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leaks,  Tendering  it  unfit  for  occupancy ;  thai 
manj^  of  the  rafters  and  other  timbers  sup- 
porting said  roof,  and  joists  supporting  the 
ceiling  and  fioor  of  said  court-room,  have,  by 
reason  of  age  and  exposure  to  wei  become 
rotten  and  thereby  weakened  to  such  an  ex- 
tent that  they  are  liable  to  give  way  and  fall 
at  any  time  and  kill  or  injure  persons  that 
might  then  be  in  said  building ;  that  by  rea- 
son of  the  cracking  and  spreading  of  the 
walls,  the  joists  of  the  ceiling  and  floor  of 
the  court-room  did  and  do  not  rest  in  or  upon 
the  walls  of  said  room,  and  none  of  said  joists 
have  sufficient  rest  or  footing  in  or  upon  said 
walls  to  securely  support  t&e  same,  and  are 
liable  to  fall  and  endanger  the  lives  of  per- 
sons in  said  building  and  court-room." 

We  have  set  out  the  substance  of  the  com- 
plaint and  answers  and  the  order  of  the  court, 
so  as  to  exhibit  the  version  of  each  party  as 
to  the  nature  of  the  power  exercised  by  the 
circuit  court  in  ordering?  what  it  denominates 
repairs  of  the  court-room.  It  appears  from 
all  these  averments,  and  the  plans  and  speci- 
fications which  are  a  part  of  &e  record  of  the 
order,  that  the  work  contemplated  therein 
will  be  the  construction  of  a  new  foundation 
and  basement  of  cut  stone,  bearing  no  re- 
semblance to  the  old  foundation ;  large  por- 
tions of  the  old  walls  are  to  be  destroyed  and 
taken  away,  and  those  that  are  left  to  remain 
are  to  be  supported  by  new  walls,  so  as  to 
support  and  keep  the'm  from  falling.  The 
joists,  fioors,  and  ceilings  are  to  be  made  new 
throughout,  the  roof  and  rafters  are  to  be 
made  new,  the  windows  and  doors  are  to  be 
made  new,  the  inside  finishing  is  to  be  made 
new.  There  are  extensions  and  additions  to 
be  constructed  beyond  the  dimensions  of  the 
old  building,  there  are  rooms  and  apartments 
to  be  added  that  were  not  in  the  old  buildine. 
Indeed,  about  all  that  will  remain  of  the  old 
building  when  the  plans  and  specifications 
are  carried  out  will  be  so  much  of  the  old 
walls  as  are  to  be  left  standing,  and  that  part 
of  the  brick  that  comes  out  of  the  old  de- 
molished walls  that  are  sound,  and  which  by 
the  specifications  may  be  used  in  the  new 
walls  for  back  filling. 

Issue  was  joined  and  the  court  below,  after 
hearing  the  evidence,  found  for  the  appellees 
and  rendered  judgment  in  their  favor  over  a 
motion  for  a  new  trial .  About  the  on ly  point 
on  which  it  can  be  said  that  there  was  any 
conflict  in  the  evidence  was  as  to  the  alleged 
dangerous  condition  of  the  building.  As  to 
the  nature  of  the  work  to  be  done  under  the 
order  of  the  court  there  was  no  conflict.  It 
is  contended  by  the  appellee  that  there  is  a 
collateral  attack  on  the  adjudication  of  the 
court,  by  which  the  necessity  and  order  for 
the  work  was  adjudicated.  And  it  is  con- 
tended that  mere  errors  and  irregularities  in 
the  order  are  unavailable  on  sucn  an  attack. 
We  have  no  doubt  if  the  circuit  court  had 
the  power  to  make  the  order,  that  this  attack 
thereon  being  collateral  must  fail.  Bass  v. 
Fori  Wayne,  121  Ind.  889. 

The  fii-st  inquiry  which  appellee's  conten- 
tion suggests  IS  this :  Was  the  order  made 
by  a  court  at  all?  A  court  is  defined  to  con- 
sist of  persons  officially  assembled  at  a  time 
and  place  appointed  by  law  for  the  admin- 
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istration  of  justice.  Be  AUimm,  18  Colo.  626, 
10  L.  K.  A.  790 :  Vunn  ▼.  State,  2  Ark.  22tt.  S6 
Am.  Dec.  64;  L&oy  ▼.  BigeUno,  7  Ind.  App. 

• 

It  appears  from  the  record  of  the  order  that 
"When  It  was  made  the  proper  persons,  namely, 
the  clerk,  sheriff,  ana  judge  of  the  White 
circuit  court  had  assembled  at  the  time  ap- 
pointed by  law  for  holdini^  said  court.  The 
place  where  they  assembled  was  within  the 
county  and  within  the  county  seat  of  said 
county  of  White.  But  there  is  no  statute 
fixing  the  place  for  holding  the  White  circuit 
court  at  any  particular  point  in  the  county. 
Indeed,  we  ha^e  been  unable  to  find  any 
statutory  or  constitutional  provision  fixing 
the  place  in  any  county  where  the  circuit 
court  should  be  held  from  the  organization 
of  the  state  to  the  present  time.  The  nearest 
approach  to  such  a  provision  is  section  24  of 
the  Act  of  1838,  for  the  regulation  of  county 
business,  which  provides  that,  ''the  circuit 
courts  in  counties  where  court-houses  shall 
not  have  been  erected,  shall  be  holden  for 
the  time  being  at  the  place  designated  by  law 
or  selected  by  the  court."  Rev.  Stat.  1838, 
p.  155. 

There  has  always  been  a  provision  that  the 
circuit  court  of  each  county  should  be  held 
in  the  county,  but  none  that  such  courts 
should  be  held  at  the  county  seat,  or  even  in 
the  court-house,  or  at  any  other  particular 
place  in  the  county ;  yet  no  one  can  doubt 
that  it  is  the  law  that  circuit  courts  shall  be 
held  at  the  county  seats  of  the  various  coun- 
ties. A  large  number  of  statutes  proceed  upon 
the  idea  that  the  county  seat  is  the  local 
liabitation  of  the  circuit  court,  yet  none  of 
them  so  expressly  provides.  Among  them  is 
section  5844,  Rev.  Stat.  1881,  passed  in  1858, 
relating  to  the  clerk  of  the  circuit  court,  and 
providing  that,  **  such  clerk  shall  keep  his 
office  open  at  the  county  seat,  in  a  building 
provided  for  that  purpose  by  the  board  of 
commissioners  of  the  county  every  day  in  the 
year  (Sundays  and  the  Fourth  of  July  ex- 
cepted) between  the  hours  of  nine  A.  M.  and 
four  P.  M.  where,  by  himself  or  deputy,  he 
shall  attend  to  the  duties  of  his  office  not 
otherwise  provided  for.  ^  The  statute  provid- 
ing for  posting  advertisements  of,  and  the 
place  where  judicial  sales  are  to  be  made, 
and  many  others  tend  to  show  the  intention 
to  have  been  that  circuit  courts  shall  be  held 
at  the  county  seat.  Rather  it  has  been  as- 
sumed by  such  legislature  that  such  a  law 
had  already  been  passed.  In  construing  stat- 
utes, the  whole  system  must  be  looked  to,  and 
statutes  upon  cognate  subjects  may  be  re- 
ferred to,  though  not  strictly  in  pari  materia, 
to  ascertain  the  meaning  of  any  particular 
part.     Sutherland,  Stat.  Constr.  §  284. 

Other  statutes,  and  the  general  principles 
of  law  will  be  considered  in  construing  stat- 
utes. Orawf&rd^Ue  db  8.  W.  Tump,  Go.  y. 
Vleteher,  104  Ind.  97 ;  8taut  v.  Grant  County 
C&nw9,  107  Ind.  848 ;  BvamnUe  y.  Summer*, 
108 Ind.  180;  States,  Harrison,  116 Ind.  800. 
It  was  held  by  this  court  in  Franklin  County 
Comn.  ▼.  Bunting,  111  Ind.  148,  that  though 
there  was  no  statute  authorizing  the  county 
board  to  provide  a  sheriff's  residence,  yet  as 
the  statute  made  it  the  duty  of  the  county 
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board  to  provide  and  maintain  a  county  jail, 
and  enjoins  on  the  sheriff  the  duty  to  keep 
the  jail,  and  inasmuch  as  it  has  always  been 
the  custom  of  boards  of  county  commissioners 
to  make  suitable  provision  lor  the  sheriff's 
residence ;  that  this  custom  hao  siven  a  con- 
struction to  the  law  which  could  not  be  dis- 
regarded, even  if  there  was  doubt  as  to  the 
meaning  of  the  statute.  This  court  in  that 
case  said :  "In  speaking  of  a  practical  con- 
struction given  to  a  statute,  the  supreme  court 
of  Illinois  said:  *It  has  always  been  re- 
garded bv  the  courts  as  equivalent  to  positive 
law. '  "  'Bruce  v.  Sehuyl&r,  9  111.  221,  46  Am. 
Dec.  447. 

By  another  court  the  principle  was  stated 
thus:  *'We  cannot  shake  a  principle  which 
in  practice  has  so  long  and  so  extensively 
prevailed.  Bogere  v.  Goodwin,  2  Mass.  475. 
There  are  many  cases  which  declare  and 
enforce  this  principle,  among  them  are  Stuart 
V.  Laird,  5  [J.  S.  1  Cranch,  299,  2  L.  ed. 
115 ;  Martin  v.  Hunter,  14  U.  S.  1  Wheat 
304,  4  L.  ed.  97 ;  Cohem  v.  Virginia,  19  U. 
S.  6  V^heat.  264,  5  L.  ed.  257;  Ogden  v. 
Saunders,  25  U.  S.  12  Wheat.  213-290,  6  L. 
ed.  606-632 ;  Minor  v.  Happersett,  88  U.  8. 
21  Wall.  162,  22  L.  ed.  627 ;  StaU  v.  Park- 
inson,  5  Nev.  15;  Pike  v.  Megoun,  44  Mo. 
491 ;  P^le  v.  La  Salle  County  Suprs.  100  111. 
495;  State  v.  French,  2  Pinney,  181." 

It  has  been  the  universal  custom  to  hold 
the  circuit  courts  at  the  county  seats  without 
exception,  from  the  organization  of  the  state 
to  the  present  time,  under  an  interpretation 
of  the  statutes  that  they  imperatively  re- 
quired the  court  to  be  so  held.  .  This  Ions 
acquiescence  in  such  a  construction  is  equal 
to  positive  law,  requiring  such  courts  to  be 
so  held.  Sutherland,  Stat.  Constr.  §§  308, 
809;  State  v.  Harrison,  supra. 

Likewise,  the  statute  requires  *^  the  county 
commissioners  to  erect  a  court-house  jail,  and 
public  offices  for  the  clerks,  recorder,  treas- 
urer, and  auditor,  .  •  •  where  the  same 
has  not  been  done,  shall  keep  the  public 
buildings  of  the  county  in  repair  and  such 
offices,  if  practicable,  shall  be  made  fire 
proof,  and  shall  be  occupied  by  such  officers 
respectively. *»    Rev.  Stat.  1881,  §  5748. 

But  there  is  no  provision  unless  in  a  special 
act  for  removal  of  county  seats  rec^iiiring 
such  court-houses  or  other  public  building 
to  be  built  at  the  county  seat,  yet  the  uni- 
versal practice,  without  a  single  exception, 
has  been  that  court-houses  and  other  public 
buildings,  connected  with  the  courts  or  the 
administration  of  justice,  have  been  erected 
at  the  county  seat.  The  Act  of  1875,  provid- 
in/i:  for  the  various  duties  of  county  boards 
in  relation  to  the  construction  of  court-houses 
and  other  public  buildings  of  the  county 
makes  no  provision  that  court-houses  are  to 
be  built  at  the  county  seat.  And  vet  in  view 
of  tiie  long  and  uniform  practical  construc- 
tion given  to  these  statutes  amounting  now 
to  positive  law,  if  the  board  of  commissioners 
were  to  attempt  to  erect  a  court-house  at  the 
expense  of  the  county  at  any  other  place  than 
the  county  seat,  such  attempt  would  be  il- 
legal, and  their  acts  in  furtherance  thereof 
would  be  void  and  liable  to  be  enioined. 
So,  too,  in  case  the  circuit  court  should  con- 
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vene  at  any  place  outside  of  the  county  seat 
the  acta  and  proceedings  at  such  other  place 
would  be  void. 

The  Constitution  of  1816  provided  for  a 
supreme  court  and  circuit  courts.  Section 
■6,  article  4,  Constitution  of  1816.  General 
Laws  of  Indiana,  from  1816  to  1817.  This 
•court  was  organized  by  Act  approved  Decem- 
ber 28,  1816.  That  Act  provided  that  the 
place  of  meeting  of  this  court  should  be  at 
Uie  court-house  at  the  seat  of  government. 
That  had  reference  to  the  town  of  Corydon, 
in  Harrison  county.  That  Constitution  was 
repealed  and  superseded  by  the  Constitution 
•of  1851,  and  there  has  never  been  any  statu- 
tory or  constitutional  provision  fixing'  a  place 
for  this  court  to  meet  and  hold  its  sessions 
from  that  time  to  this.  But  it  has  been  the 
universal  custom  and  practice  for  this  court 
to  meet  and  hold  its  sessions  at  the  capitol  of 
the  state,  with  as  much  regularity  as  If  there 
had  been  a  statute  of  the  state  imperatively 
requiriue  such  meetings  and  sessions  at  the 
state  c£*pitol.  That  practice  has  been  so  long 
•continued  and  the  construction  of  our  statutes 
relating  to  the  same  has  been  so  long  ac- 
quiesced in  and  accepted  as  unquestioned  by 
•everybody,  and  all  the  departments  of  the 
state  government,  that  it  amounts  now  to  pos- 
itive law  that  the  state  capitol  is  the  only 
lawful  place  where  this  court  can  assemble 
to  take  judicial  action.  The  more  recent 
statutes  organizing  courts  have  provided 
where  the  same  should  be  held.  The  act 
providing  for  superior  courts  provides  that 
they  are  to  be  held  at  the  county  seat,  and  in 
the  court-house,  unless  the  county  board 
furnish  some  other  place  for  them  to  be  held 
in  the  county  seat.  The  act  in  relation  to 
criminal  courts  makes  a  similar  provision. 
The  act  creating  the  appellate  court  of  this 
state  provides  for  holding  its  sessions  at  the 
capitol  of  the  state.  It  follows  from  the 
principles  above  announced  that  bv  long 
practice,  uniformly  acquiesced  in  all  over 
the  state  giving  our  statutes  the  construction 
that  the  circuit  courts  must  hold  their  ses- 
ions  at  the  county  seat,  amounts  now  to 
positive  law,  and  that  the  White  circuit 
court  when  it  made  tlie  order  in  question  here 
was  lawfully  assembled  at  the  time  and  place 
designated  by  law  for  the  administration  of 
justice,  and  was  therefore  a  court. 

These  principles  of  construction  will  apply 
to  a  far  more  important  phase  of  the  c^se 
furlhtT  on. 

It  is  further  contended  by  the  appellant 
that,  the  circuit  court  being  clothed  with 
powers  belonging  to  one  department  of  the 
state  government  only,  namely,  the  judicial, 
it  can  exercise  no  power  not  judicial  in  its 
nature,  and  that  it  is  beyond  the  constitu- 
tional authority  of  the  legislature  to  confer 
any  such  power  upon  that  court,  and  it  is 
contended  that  the  power  to  make  the  order 
in  question  is  not  judicial,  but  is  administra- 
tive or  ministerial.  The  constitution  di- 
vides the  powers  of  the  government  of  the 
state  ''into  three  separate  departments,  the 
legislative,  the  executive  including  the  ad- 
ministrative, and  the  judicial,  and  no  person 
charged  with  official  duties  under  one  of 
these  departments  shall  exercise  any  of  the 
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functions  of  another,  except  as  In  this  con- 
stitution expressly  provided."  Rev.  Stat. 
1881,  §  96.  Therefore  the  appellant  contends 
that  even  though  the  legislature  may  have 
attempted  to  confer  the  power  on  the  circuit 
courts  to  repair  their  court-rooms,  such  leg- 
islation is  in  conllict  with  the  constitutional 
provision  just  quoted,  because  the  power  Is 
not  ;[udicia1,  but  is  administrative  or  min- 
isterial, and  cannot  be  exercised  by  the  ju- 
dicial department.  We  have  alreiEuiy  seen 
that  such  power  has  been  expressly  conferred 
on  the  boards  of  commissioners  oy  section 
6748,  Rev.  Btat.  1881.  The  appellees  claim 
that  section  1483,  1  Bums'  Revision  of  1894, 
Rev.  Rtat.  1881,  section  1416,  also  confers 
the  power  on  the  circuit  courts.  It  reads  as 
follows:  ''The  said  courts  may  also  allow 
such  sums  as  may  be  due  to  persons  furnish- 
ing fuel  used  in  term  time,  or  furniture  for 
the  court-room,  or  makinir  repairs  thereof.* 

It  is  also  contended  on  behalf  of  the  ap- 
pellees that  the  circuit  court  is  possessed  of 
this  power  independent  of  the  legislature,  as 
one  of  the  incidental  or  inherent  powers  of 
the  court  as  a  judicial  tribunal,  of  which  the 
legislature  could  and  cannot  deprive  it.  An 
eminent  author  says:  ''Judicial  power  as 
contra-distinglshed  from  the  power  of  the 
law  has  no  existence.  Courts  are  mere  in- 
struments of  the  law.  Judicial  power  is 
never  exercised  for  the  purpose  of  giving 
effect  to  the  will  of  the  judge,  always  for 
the  purpose  of  giving  effect  to  the  will  of  the 
legislature,  that  is,  to  the  will  of  the  law.* 
Hawes,  Jurisdiction  of  Courts,  §  4. 

"And  when  courts  are  said  to  exercise  a 
discretion,  it  is  a  mere  legal  discretion  a 
discretion  to  be  exercised  in  discerning  the 
course  prescribed  by  law,  and  when  it  is  die- 
covereo,  it  is  the  duty  of  the  court  to  follow 
it."  Id.  §  29;  Osharn  v.  Bank  of  United 
States,  22  U.  8.  9  Wheat.  866,  6  L.  ed.  234. 

The  state  constitution  further  provides 
that,  "the  judicial  power  of  the  state  shall 
be  vested  in  a  supreme  court,  in  circuit 
courts,  and  in  such  other  courts  as  the  sren- 
eral  assembly  may  establish. "  1  Burns'  Rev. 
1894",  §  161. 

And  that,  "the  state  shall,  from  time  to 
time,  be  divided  into  iudicial  circuits,  and 
a  judge  for  each  circuit  shall  be  elected  by 
the  voters  thereof.  He  shall  reside  within 
the  circuit,  and  shall  hold  his  office  for  the 
term  of  six  years,  if  he  so  long  behave  well.* 
Id.  §  169. 

These  constitutional  provisions  make  the 
circuit  co!'.rts,  when  organized,  constitu- 
tional tribunals;  but  if  nothing  else  existed 
in  the  way  of  constitutional  provision  or  leg- 
islative enactment,  the  circuit  courts  would 
have  nothing  but  an  imaginary  existence,  an 
existence  only  in  legal  contemplation,  but 
no  real  potential  existence. 

Browne  on  Jurisdiction,  says:  "Courts 
may  be  established,  and  their  jurisdiction 
denned  by  the  constitution  or  organic  law  of 
the  state,  or  by  legislative  enactment.  Gen> 
erally,  however,  jurisdiction  proceeds  from 
statutory  power  granted,  except  where  it  is 
given  by  the  constitution,  of  which  the  Su- 
preme Cotirt  of  the  United  States  is  an  ex* 
ample ;  and  the  statutes  prescribe  the  manner 
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"111  which  thfl  court  shall  be  conducted  and  the 
^orm  and  procedure,  and  appoint,  or  provide 
for  the  appointment  or  election  of  judgea  and 
^subordinate  officers,  as  well  as  the  method  or 
rules  of  procedure  governing  them.  There 
Are  no  courts  in  this  country,  except  those  so 
<:reated."    Browne,  Jurisdiction,  g  12. 

In  Levy  v.  Bigelow,  iupra,  the  appellate 
•420urt  said :  "  A  court  has  been  defined  as  a 
place  where  justice  is  Judicially  adminis- 
terad.  Go.  Litt.  68 ;  8  Bl.  Com.  28.  This 
<leflnition,  however,  has  been  often  criticized 
^«8  too  narrow,  being  limited  by  the  word 
^place. '  The  pronrf  nence  of  the  word  'place' 
"in  this  definition  no  doubt  arises  from  the 
•Ancient  idea  that  the  king  was  the  fountain 
^luid  dispenser  of  justice,  and  wherever  he  was 
-domiciled  was  a  court  or  place  where  justice 
"was  dispensed.  In  modern  times  and  under 
our  form  of  gover:nment,  the  judicial  power 
Is  exercied  by  means  of  co?irts.  A  court  is 
«n  instrumentality  of  government.  It  is  a 
creation  of  the  law,  and  in  some  respects  it 
is  an  imaginary  thing,  that  exists  only  in 
legal  contemplation,  very  similar  to  a  cor- 
poration. A  time  when,  a  place  where,  and 
%he  persons  by  whom  judicial  functions  are 
^to  be  exercised  are  essential  to  complete  the 
idea  of  a  court.  It  is  in  its  organized  aspect, 
i^ith  all  these  constituent  elements  of  timo, 
place,  and  officers,  that  completes  Uie  Idea  of 
-a  court,  in  the  general  legal  acceptation  of 
the  term.  But  the  court  may  exist  in  legal 
•<x>ntemplation  without  any  officers  charj^ed 
with  the  duty  of  administering  justice." 

It  Is  by  legislative  enactment  alone  that 
'these  constituent  elements  of  the  circuit 
-eourts  of  this  state  have  been  brought  into 
•existence,  and  thereby  the  legislature  has 
'Called  into  being  the  actual  and  real  existence 
of  the  circuit  courts  of  this  state,  as  contra- 
distinguished from  their  existence  solely  un- 
der the  constitutional  provisions  quoted 
above.  The  Legislature  has  made  them 
oourts  of  general  jurisdiction.  Burns'  Rev. 
1894,  §  1366 ;  Barkley  v.  Tapp,  87  Ind.  26. 

The  common  law  having  been  adopted  by 
the  legislature  before  the  state  was  or- 
ganized, and  while  it  was  a  territory,  which 
Bas  been  re-enacted  and  continued  in  force 
•ever  since,  all  the  common- law  powers  of 
a  court  of  general  jurisdiction,  not  locally 
inapplicable  and  inconsistent  with  our  form 
of  government,  are  vested  in  the  circuit  courts 
by  virtue  of  their  reaction,  as  before  stated, 
and  by  virtue  and  force  of  the  common  law 
in  force  in  the  state  when  they  were  called 
into  existence  by  the  legislature,  subject  only 
to  the  limitations  of  the  constitution  of  the 
-state  and  the  Constitution  of  the  United 
Btates,  and  the  treaties  and  laws  made  in 
pursuance  thereof. 

One  of  the  limitations  of  the  constitution 
of  the  state  is  that  the  courts  are  inhibited 
from  exercising  any  power  but  judicial,  and 
therefore  are  forbidden  from  exercising  ad- 
ministrative or  ministerial  powers  as  courts. 
Ordering  and  paying  for  repairs  of  their 
court- rooms  is  ministerial  or  administrative. 
SamiUan  Countv  Comrs,  v.  Cottingham^  56 
Ind.  559;  McGormick  v.  Johnson  County 
4Jomrs,  68  Ind.  214 ;  Orow  v.  Warren  County 
'€omr9,    118  Ind.   51,   and   authorities  there 
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cited ;  PatUm  T.  Montaomery  County  Gofnrs, 
96  Ind.  181. 

Bat  courts  of  general  jurisdiction  were  by 
the  common  law  clothed  with  what  was 
known  as  incidental  or  inherent  power.  The 
power  to  punish  for  contempt  belongs  to  this 
class,  and  it  is  to  be  noted  that  law-writers 
and  courts  nearly  always  designate  It  as  tiie 
power  of  the  court,  ana  scarcely  ever  call  It 
j  urisdiction  to  pun  ish  for  contempt  Browne, 
Jurisdiction,  g  116  a;  Hawes,  Jurisdiction 
of  Courts,  §§  221-228.  The  common  law  au- 
thorized courts  to  exercise  this  power,  not 
because  it  was  judicial  in  the  strict  sense, 
but  because  it  was  absolutely  essential  for 
the  maintenance  and  preservation  of  the 
dignity,  authority,  and  jurisdiction  of  the 
court.     See  same  authorities. 

Because  self-preservation  is  said  to  be  the 
hifirhest  law  of  nature.  The  courts  and  law- 
writers  all  agree  that,  **  the  power  to  hear  and 
determine  a  cause  is  jurisdiction. "  Browne, 
Jurisdiction,  §  1,  p.  2;  Quart  y,  Abbett,  109 
Ind.  233,  52  Am.  Rep.  662 ;  Lant»  v.  MaffeU, 
102  Ind.  28 ;  Hawes,  Jurisdiction  of  Courts, 

§§  1,  2. 

But  the  power  to  hear  and  determine  a 
contempt  is  never  spoken  of  as  a  constituent 
element  of  the  power  to  punish  for  such  con- 
tempt. It  is  rather  essential  that  the  court 
have  jurisdiction  to  hear  and  determine  some 
cause  and  be  engaged  in  the  exercise  of  such 
jurisdiction  as  a  condition  and  constituent 
element  of  its  power  to  punish  for  contempt. 
See  Browne,  Jurisdiction,  §  115  a,  and  au- 
thorities there  cited ;  Hawes,  $upra. 

It  follows  that  it  is  out  of  absolute  neces- 
sity that  this  inherent  power  to  punish  for 
contempt  springs,  and  not  out  of  tne  general 
jurisdiction  of  the  court  to  hear  and  deter- 
mine causes  generally.  Because,  says  Hawes 
on  Jurisdiction,  tupra:  "The  power  of  the 
court  to  punish  for  an  alleged  contempt  of 
its  authority,  though  undoubted,  is  in  its 
nature  arbitrary,  and  its  exercise  is  not  to  be 
upheld  except  under  the  circumstances,  and 
in  the  manner  provided  by  law." 

The  power  to  repair  the  court-room  of  the 
circuit  court  is  akin  to  the  power  to  punish 
for  contempt.  Like  the  power  to  punish  for 
contempt,  it  springs  out  of  absolute  ne- 
cessity, out  of  that  highest  law  of  nature, 
self-preservation,  and  does  not  belong  to  ths 
general  jurisdiction,  but  is  incidental  to  such 
jurisdiction,  and  is  inherent  in  the  court, 
and  was  so  when  the  circuit  courts  were 
first  called  into  existence  by  the  legisla- 
ture. Browne  on  Jurisdiction,  sec.  14,  says : 
**  Where  jurisdiction  is  conferred  on  a  court 
by  the  constitution,  the  legislature  may 
nevertheless  regulate  the  mode  and  manner 
of  its  exercise  and  such  legislative  enact- 
ments will  be  obligatory  unless  it  practically 
deprives  the  court  of  the  power  granted." 

Whether  this  inherent  power  to  repair  the 
court-room  was  conferred  by  the  legislature 
or  the  constitution  is  unimportant  to  inquire, 
as  in  either  case  the  legislature  has  the  au- 
thority to  regulate  the  exercise  of  that  power 
so  long  as  the  act  of  regulation  does  not 
deprive  tiie  court  of  the  power.  The  section 
of  the  statute  already  quoted  regulates  the 
exercise  of  that  power  without  impairing  it. 
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It  is,  however,  to  be  observed  that  as  circuit 
courts  were  in  existence  in  the  state  as  courts 
of  ((eneral  jurisdiction,  invested  with  these 
inherent  powers  when  the  constitution  was 
adopted,  the  presumption  arises  that  it  was 
the  intention  of  the  framers  of  that  instru- 
ment that  such  courts  should  continue  to  be 
clothed  with  such  inherent  and  incidental 

Sowers.    State  y.  JSoble,  118  Ind.  850,   4  L. 
:.  A.   101. 

Therefore,  section  1482  of  the  Statute, 
iupra,  conferring  and  regulating  the  power 
of  circuit  courts  to  repair  their  court- rooms 
is  not  in  conflict  with  section  1  of  article  8  of 
the  Constitution  already  quoted,  forbidding 
persons  charged  with  official  duties  under 
one  of  the  departments  of  the  state  govern- 
ment from  exercising  any  of  the  functions 
of  another,  except  as  otherwise  expressly 
provided  in  the  Constitution.  Such  is  the 
construction  the  statute  and  Constitution  has 
received.  Benton  County  Comrs,  v.  Thomp- 
tan,  7  Ind.  265 ;  ^'ash  v.  State,  88  Ind.  78. 

If  there  were  any  doubts  as  to  the  cor- 
rectness of  this  construction,  the  great  length 
of  time  it  has  been  received  and  acted  on  ac- 
cording to  the  principles  already  laid  down 
gives  to  it  the  force  of  positive  law.  There 
is  no  necessity  for  the  exercise  of  any  power 
beyond  repairs  by  the  circuit  courts.  Both 
the  power  to  repair  and  to  build  court-houses 
has  been  wisely  conferred  upon  the  board  of 
commissioners  in  the  exercise  of  the  large 
administrative  and  ministerial  powers  con- 
stitutionally vested  in  that  body  by  the  legis- 
lature. And  the  exclusive  power  to  build 
court-houses  and  other  county  buildings  has 
been  vested  by  the  legislature  in  such  county 
boards. 

But  a  doorway  may  be  broken  down  by 
casualty  or  otherwise,  leading  to  and  from 
the  court- room,  so  as  to  interfere  with  the 
due  administration  of  justice  therein,  or  a 
window  broken  out  with  like  effect,  or  fur- 
niture destroyed  or  any  other  circumstance 
that  transpires,  by  which  the  court -room  is 
.  80  impaired  in  its  usefulness  as  to  materially 
interfere  with  the  due  administration  of 
Justice  therein;  the  inherent  power  of  the 
court  ouffht  to  and  does  exist  to  afford  tem- 
porary relief  for  the  time  being,  to  order  and 
pay  for  such  repairs  as  will  enable  the  court 
to  continue  the  due  administration  of  justice 
therein.  But  it  is  contended  that  even  if  this 
inherent  power  does  exist,  that  it  is  not  an 
unlimited  power,  and  must  be  confined  to  re- 
pairs in  the  sense  of  that  necessity  out  of 
which  the  power  springs,  and  that  it  does 
not  exist  to  the  extent  of  practically  rebuild- 
ing or  reconstructing  the  court-house,  or  to 
the  construction  of  lasting  and  permanent 
improvements,  such  as  extensions,  additions, 
and  enlargements  to  the  court-house.  We 
are  of  opinion  that  this  contention  must  pre- 
vail because  such  is  the  law.  But  it  is  con- 
tended by  the  appellees,  on  the  other  hand, 
that  if  the  power  to  repair  existed  at  all, 
and  the  White  circuit  court  in  its  attempt  to 
carry  such  Dower  into  execution  erred  and 
went  beyond  what  might  be  termed  legiti- 
mate repairs,  it  was  a  mere  error  in  judg- 
ment, a  mere  irregularity  that  did  not  affect 
the  jurisdiction,  and  that  such  error  and  ir- 
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regularity  could  not  be  inquired  Into  in  this 
collateral  way.  Counsel  say  that:  *'The  find- 
ing of  the  court  and  the  decree  of  the  court 
is  directed  to  the  repair  of  the  court- room, 
and  it  finds  that  every  part  of  it  is  necessary 
and  proper  in  the  making  of  said  repairs.** 

If  epithets  and  names  freely  applied  in  an 
order  complained  of  could  give  it  a  fixed 
character,  which  would  be  conclusive  upon 
the  courts,  then  the  order  here  in  question 
has  conclusively  adjudged  the  subject  thereof 
to  be  repairs  of  the  court- room,  pure  and 
simple,  because  in  that  short  order  the  word 
** repairs**  and  "repaired**  are  used  no  lesa 
than  twenty  times.  Then  in  addition  to  the 
details  of  the  dangerous  dilapidation  of  the 
old  court-house,  set  forth  in  the  order,  the 
fact  that  the  commissioners  were  taking  no 
steps  to  repair  it  is  made  prominent  in  the 
order  though  they  had  ample  notice  of  {t& 
condition.  Browne  on  Jurisdiction,  §  26, 
says :  **  When  recitals  in  the  record  show 
any  facts  which  negative  the  jurisdiction  of 
the  court,  then  the  record  isself-imi)eached.** 

This  was  a  suit  in  equity.  Equity  looks 
at  the  intent,  rather  than  the  form ;  it  always 
attempts  to  get  at  the  substance  of  things, 
and  to  ascertain,  uphold,  and  enforce  rights 
which  spring  from  the  real  relations  of  par- 
ties. It  will  never  suffer  the  mere  appear- 
ance and  external  form  to  conceal  the  true 
purposes,  objects,  and  consequences  of  a 
transaction.     1  Pom.  £q.  Jur.  §  878. 

We  have  already  seen  that  when  tlie  plans 
and  specifications  made  a  part  of  the  onier 
are  carried  out,  there  will  be  left  standing 
only  a  very  small  part  of  the  old  building, 
a  small  portion  of  the  old  walls;  everything 
else  will  be  new,  and  there  will  be  additions 
and  extensions,  all  of  which  will  be  entirely 
new.  It  is  manifest  from  the  face  of  the 
record  of  the  order  that  the  intent  was  to 
come  as  near  building  a  new  court-house  as 
possible,  and  yet  retain  any  semblance  of  re- 
pairs. It  is  quite  manifest  from  the  order 
tiiat  the  only  reason  that  any  portion  of  the 
old,  dilapiaated  wall  was  retained  was  to 
furnish  a  nucleus  around  which  repairs  could 
be  made  with  some  plausibility,  and  so  that 
the  court  mij^ht  be  able  to  say  the  work 
ordered  was  repairs.  The  work  contemplated 
and  described  in  the  plans  and  specifications 
cannot  be  denominated  ''repairs,*'  with  any 
regard  to  accuracy  of  expression,  as  we  shafl 
hereinafter  see.  But  if  a  part  of  the  work 
ordered  were  legitimate  repairs  which  the 
court  had  power  to  make  yet  the  whole  is  so 
blended  as  to  be  inseverable,  which  places 
the  whole  beyond  the  jurisdiction  of  the 
court.  Freem.  Judgm.  §  120  e;  YanFleet, 
Collateral  Attack,  789. 

It  is  also  manifest  from  reading  the  record 
of  the  order  that  had  the  court  felt  assured 
that  it  possessed  the  power  to  rebuild  the 
court-house,  it  would  have  done  what  all 
must  agree  ought  to  have  been  done,  namely, 
demolish  the  entire  building  and  build  an 
entirely  new  court-house  on  the  old  site.  It 
would  not  have  gone  through  the  unseemly 
process  of  "sewing  new  cloth  onto  an  old 
garment,  or  putting  new  wine  into  old  bot- 
tles.**   St.  Markii:  22. 

The  old  building  originally  coet  but  $10,  - 
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OOO,  and  was  at  the  time  worth  about  $7,000. 
Probably  an  entirely  new  court-houBe  could 
have  been  built  for  the  $82,087.50,  the  con- 
tract price  of  the  alleged  repairs.  If  the  ap- 
pellants had  courageously  performed  their 
<luty  and  built  a  new  court-house  before 
their  neglect  had  driven  the  judge  of  their 
circuit  court  into  extreme  measures,  they 
-would  have  saved  their  county  from  much 
needless  expense  and  loss.  But,  however 
overwhelmingly  the  evidence  may  establish 
that  an  entire  new  court-house  was  imperi- 
ously demanded,  yet  if  the  White  circuit 
court  had  no  power  to  build  one,  or  had  no 
power  to  do  what  it  attempted  to  do,  that 
consideration  cannot  add  to  or  enlarge  the 
power  of  the  court  so  as  to  justify  the  act. 
Counsel  for  appellees  ask :  '^Must  the  court 
remain  in  a  dangerous  structure  until  it  falls 
upon  it  and  destrovs  the  lives  of  the  persons 
constituting  it?  Cannot  the  court  anticipate 
calamities  by  provident  use  of  human  skill? 
Must  a  court  wait  until  a  judge  is  killed  or 
maimed  before  resorting  to  that  highest  law, 
self  protection.  Is  it  not  within  the  power 
of  the  court  to  protect  itself  against  .  .  . 
A  veritable  death  trap?''  We  answer  the  first 
of  these  interrogatories  in  the  negative,  the 
second  in  the  affirmative,  the  third  in  the 
nefi'ative  and  the  fourth  in  the  affirmative. 

The  court  is  not  bound  to  remain  in  a 
dangerous  structure  until  it  falls  and  de- 
stroys the  life  of  judge  or  officers ;  it  can  an- 
ticipate such  calamities  by  provident  use  of 
human  skill ;  it  is  within  the  power  of  the 
court  to  protect  itself  against  such  a  veritable 
death  trap  as  the  court-house  in  question 
seems  from  the  evidence  to  have  been.  All 
these  things  granted,  and  it  does  not  follow 
that  that  power  will  enable  the  court  to 
build  additions  and  extensions  to  such  death 
trap  and  thereby  and  therein  expend  over 
$32,000  of  the  public  funds  of  the  county 
to  hold  up  a  death  trap,  the  whole  value  of 
which  does  not  exceed  $7,000,  under  color  of 
repairs.  Under  the  circumstances  disclosed 
in  the  evidence,  the  court  could  have  pro- 
tected itself  precisely  as  it  could  and  would 
have  done  if  the  old  court-house  had  blown 
down  or  burnt  up  some  night.  No  one 
would  have  thought  of  an  attempt  on  the 
part  of  the  court  to  rebuild  it  but  the  court 
would  at  once  have  secured  another  room,  as 
it  actually  did  do,  for  temporary  use  in  the 
administration  of  justice,  until  the  proper 
authority  could  rebuild  the  court-house.  In 
support  of  the  claim  that  the  extraordinary 
power  attempted  to  be  exercised  here  was  one 
which  belonged  to  the  circuit  court,  counsel 
assert  that  *^  the  judiciary  of  Indiana  is  en- 
tirely independent  of  any  power  on  earth  ex- 
cept the  power  of  the  people,  independent 
even  of  them,  except  that  the  people  might 
change  the  constitution,  and  in  the  exercise 
of  that  power,  the  people  could  not  abolish 
either  the  judiciary  or  its  inherent  power 
without  confilctine  with  the  Constitution  of 
the  United  States.^  This  proposition  is  too 
broad.  It  is  true,  the  judicial  department  is 
independent  of  the  other  two  departments. 
The  constitution  erects  a  state  government, 
clothed  with  the  sovereign  power  of  the 
people,  and  divides  that  power  into  three 
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distinct  departments,  to  be  exercised  in  each 
exclusively  by  the  officers  of  that  department. 
In  that  sense  alone  the  several  departments 
are  independent  of  each  other.  Wright  v. 
Defreei,  8  Ind.  308 ;  Lafayette,  M.  A  B,  R. 
Co,  V.  Qeig0r,  84  Ind.  185 ;  BtaU  v.  NoUe^ 
supra. 

The  judicial  department  is  no  more  inde- 
pendent  of  the  leirlslative  and  executive  de- 
partments that  each  of  them  is  independent  of 
the  judicial  department.  Smith  v.  Myers,  109 
Ind.  1,  58  Am.  Rep.  876. 

The  three  departments  being  invested  with 
the  entire  sovereignty  of  the  people  and  con- 
stituting the  state  government  are  not  so  in* 
dependent  of  each  other  as  that  those  in  au- 
thority in  one  department  can  ignore  and 
treat  the  acts  of  those  in  authority  m  another 
department,  done  pursuant  to  the  authority 
vested  in  them,  as  nugatory  and  not  binding 
on  every  department  of  the  state  government. 
And  to  that  extent  does  the  appellee's  con- 
tention go,  as  we  understand  it.  What  is 
meant  by  the  independence  of  the  judicial 
department  is  that  'it  mav  exercise  its  func- 
tions of  expounding  and  enforcing  law  in 
the  administration  of  justice,  and  that  no 
part  of  these  functions  can  be  exercised  either 
directly  or  indirectly,  by  either  the  legisla- 
ture or  the  executive;  indeed,  that  those  in 
authority  in  the  other  departments  cannot 
even  so  much  as  cross  tbe  line  dividing  the 
domain  of  the  judicial  from  the  other  depart- 
ments to  make  a  suggestion  as  to  how  the 
judicial  department  shall  perform  its  func- 
tions or  what  kind  of  judgments  or  decrees 
it  ought  to  render  or  what  exposition  it  shall 
give  to  the  laws.  But  when  the  judicial  de- 
partment has  rendered  its  decree,  and  there- 
by eiven  an  exposition  and  construction  of 
tbe  law,  such  decree  and  construction  is  bind- 
ing on  l>oth  the  otiier  departments.  And  so, 
too,  when  tbe  legislature  is  exercising  its 
functions  of  making  laws,  those  in  authority 
in  the  judicial  department  cannot  take  any 
part  in  the  exercise  of  those  functions ;  they 
cannot  even  cross  the  line  dividing  the  judi- 
cial from  the  legislative  domain,  to  make  a 
suggestion  as  to  how  the  legislature  should 
perK>rm  its  functions,  or  what  kind  of  laws 
it  should   make.     Smith  v.   Myers,   supra. 

Indeed,  the  judiciary  cannot  make  laws  at 
all,  whether  in  or  out  of  their  domain.  But 
when  the  legislature  has  enacted  laws  that 
are  not  unconstitutional,  tbcy  are  absolutely 
binding  on  the  judicial  as  well  as  the  execu- 
tive departments,  no  matter  how  unwise  and 
impolitic  they  may  be.  Smith  v.  Myers,  and 
StaU  V.  I^oble,  supra;  Ex  parte  ChiffltJis,  118 
Ind.  83,  8  L.  R.  A.  898. 

Such  laws  are  also  binding  on  all  the  de- 
partments until  the^  are  repealed.  To  hold 
that  the  ludiciary  is  so  far  independent  of 
the  legislative  department  that  it  may  disre- 
gard and  treat  as  nugatory  legislative  enact- 
ments passed  in  conformity  to  the  constitu- 
tion, is  not  only  to  draw  the  whole  sovereign 
power  of  the  state  government  into  the  judi- 
ciary, and  thus  destroy  the  independence  of 
the  other  departments,  but  it  erects  a  des- 
potism which  appellees  contend  cannot  be 
abolished  even  by  the  people.  Such  a  prop- 
osition is  utterly  untenable  because  it  not 
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only  violiites  the  coDBtitution,  but  is  destruc- 
tive of  the  state  governmeat  and  the  essential 
principles  upon  which  it  is  founded.  While 
each  department  within  its  own  bounds  ex- 
ercises its  powers  independent  of  each  of  the 
other  departments,  yet  each  department  is 
bound  by  the  acts  of  each  of  the  others  done 
within  the  limits  set  by  the  constitution  to 
such  powers. 

Appellee,  however,  contends  substantially 
that  tne  inherent  power  already  vested  in  the 
circuit  court  was  extensive  enough  to  warrant 
and  justify  the  court  in  all  that  the  order 
proposed  to  have  done.  They  cite  Nath  v. 
atcUe^  mipra^  and  Benton  Oounty^  Ccmn,  v. 
Thompwn^  supra,  as  a  recognition  of  that 
power.  They  also  claim  the  statute  above 
cited  is  also  a  recognition  of  the  existence 
of  the  power.  But  the  last  case  is  rather 
against  the  position  assumed,  it  holding:  that 
the  circuit  court  could  not  move  a  court- 
house. The  other  case  was  simply  a  claim 
for  furniture  furnished  to  the  court- room  and 
paid  for  by  the  court.  Such  payment  was 
upheld  on  the  statute  already  quoted. 

The  appellee's  learned  counsel  cite  two 
cases  whidi  deserve  notice.  The  first  is  Beach 
V.  Orain,  2  N.  Y.  86.  40  Am.  Dec.  869, 
where  plaintiff  mnted  to  defendants  a  right 
of  way  over  his  land  and  covenanted  to  erect 
a  gate  at  the  terminus,  and  in  the  same  in- 
strument the  defendants  covenanted  to  keep 
the  gate  in  repair.  It  being  removed  by  some 
unknown  person,  it  was  held  that  the  cove- 
nant imposed  the  duty  on  the  grantee  to  put 
up  a  new  gate,  likening  it  to  the  obligation 
of  a  tenant  to  repair,  and  in  case  of  destruc- 
tion to  rebuild.  The  other  case  was  Breek- 
nock  JSavigation  ▼.  PHtchard,  6  T.  R.  750, 
where  the  covenant  required  tiie  defendant  to 
keep  a  bridge  in  complete  repair  for  seven 
years,  the  bridge  having  been  washed  away, 
he  was  held  liable  to  rebuild  the  same.  If 
these  cases  are  applicable  and  controlling, 
we  must  then  hold  that  the  real  purpose  dis- 
closed in  the  order  was  within  the  power  of 
the  court,  and  that  the  incidental  power  of 
the  court  to  repair  its  court- room  carried 
with  it  necessarily  the  power,  in  case  of  its 
destruction  or  becoming  unfit  for  use,  to 
build  a  new  court-house.  But  there  are  many 
reasons  why  these  cases  are  not  in  point.  In 
each  case  there  was  a  contract,  imposing  the 
duty  solely  on  one  person  to  keep  in  repair. 
Here  there  was  no  contract  obligation,  but  a 
mere  discretionary  power  or  privilege  was 
vested  in  the  court  for  temporary  self  pro- 
tection, extending  no  further  than  that  tem- 
porary protection  required,  but  the  primary 
duty,  as  we  have  seen,  was  devolved  on  the 
county  board  to  keep  the  court-house  in  re- 
pair, and  the  exclusive  power  to  rebuild. 
A  case  much  more  in  point,  and  nearly  par- 
allel, indeed,  exactly  parallel,  with  the  case 
at  bar  as  to  the  extent  of  the  power  conferred 
where  a  duty  to  repair  is  imposed  by  law, 
was  decided  by  this  court,  ana  a  conclusion 
was  therein  reached  contrary  to  that  reached 
in  the  cases  above  referred  to.  It  was  said 
by  Elliott,  «7.,  speaking  for  the  whole  court 
in  that  case  that :  ^  We  are  unable  to  resist 
the  conclusion  that  the  trustee,  under  color 
of  making  repairs  and  removing  obstructions, 
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has  changed  and  improved  the  ditch  in  sev- 
eral essential   particulars.     The  ditch  ha». 
been   greatly   widened   and  deepened,   anci 
doubtless  much  improved  since  the  amount 
expended  Is  almost  twice  the  cost  of  the  orig- 
inal ditch.     The  inference  from  the  fact» 
stated  is  that  the  trustee  has  improved  the- 
ditch  instead  of  repairing  it.    Under  author- 
ity to  repair,  there  can  be  no  enlHrgemenC 
and  improvement  except  in  so  far  as  the  work, 
of  repairing  necessarily   enlarges  and  im- 
proves.    '  Repair, '  says  the  supreme  court  or 
Pennsylvania,  'means  to  restore  to  sound  or 
good  condition,  after  injury,  or  partial  de- 
struction.'    PitUhurgh  db  B.  Pass,  R.  Co,  y, 
PitUburgh,  80  Pa.  72.    The  authority  of  tha- 
township  trustee  was  to  restore  as  nearly  as- 
practicable  to  its  original  condition,  not  to- 
enlarge  or  improve,  no  matter  how  much  the- 
improvement  may  have  been  needed,  nor  how 
much  property  owners  may  have  been  bene- 
fited."     Weaver  v.    lemplin,  113  Ind.   308. 

The  same  principle  was  asserted  by  thi» 
court  in   Wtatem  Patina  A  Supply  Co.   v. 
CitUens*  Street  B,  Co. ,  128  Ind.  584,  10  L. 
R.  A.  770,  where  it  was  said :    "The  obliga- 
tion to  repair  a  street  is  one  thing,  and  the- 
obligation  to  construct  a  street  is  another  anil 
different  thing.     To  repair  a  thing  is  to  re- 
store it  to  a  sound  state  after  decay,  injury^ 
dilapidation  or  partial  destruction.    To  rc> 
construct  is  to  construct  or  build  again. 
One  who  only  assumes  an  obligation  to  re- 
pair a  house  could  not  be  required  to  tear  it. 
down  and  rebuild  it."    So  the  weight  of  au- 
thority seems  to  be  that  the  power  to  repair 
does  not  carry  with  it  or  imply  the  power  to* 
rebuild  or  reconstruct. 

While  there  is,  as  before  observed,  no  prec- 
edent upholding  the  extension  of  the  inci- 
dental power  of  a  court  to  repair  its  court- 
room to  the  construction  or  reconstruction  or 
a  court-house,  there  is  respectable  authority 
against  such  extension  in  the  following  cases  i. 
Neodu>  County  Convn,  v.  Stoddart,  13  Kan. 
207 ;  Bamett  v.  Ashmore,  5  Wash.  168. 

This  incidental  power  has  existed  as  lone- 
as  courts  of  general  jurisdiction  have  existed, 
under  the  English  common  law.    The  strong- 
est reason  why  it  does  not  extend  to  buildings 
court- houses,   or  the  equivalent  thereof,  la. 
found  in  the  fact  that  not  a  single  precedent, 
can  be  cited  upholding  such  a  power,  though 
numerous  occasions    have  existed   in    this, 
country  for  a  century  calling  for  the  asser- 
tion thereof.     If  such  a  power  had  existed, 
the  researches  of  appellee's  learned  counsel 
through  all  the  course  of  the  common  law 
would  have  been  rewarded  by  the  discovery 
of  precedents  for  its  exercise  in  the  construc- 
tion of  court-houses  by  the  courts  of  general 
jurisdiction.     We  have  already  seen  that  a. 
practical  construction  given  to  a  statute  by 
public  officers  of  the  state,  and  acted  upoa 
by  those  interested,  the  people  and  the  courts, 
for  a  very  great  length  of  time,  is  always, 
regarded  by  the  courts  as  equal  to  positive 
law.     See  the  authorities  above  cited  on  this 
point ;  also,  StcUe  v.  Bdrriion,  116  Ind.  800 ;. 
JYanklin  County  Comr$,  v.  Bunting,  111  Ind. 
148. 

Mr.  Endlich,  in  his  valuable  work  sayst 
^'It  has  been  sometimes  said,  indeed,  that 
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naage  la  only  the  interpreter  of  an  obecure 
Iaw.  .  .  .  Said  Lord  Campbell  .  .  . 
there  would  be  no  safety  for  property  or  lib- 
erty if  it  could  be  successfully  contended  that 
all  lawyers  and  statesmen  have  been  mistaken 
as  to  the  true  meaniD^  of  an  old  Act  of  Par.- 
liament."  Endlich,  Interpretation  of  Stat- 
utes, ^8581 


We  therefore  conclude  that  the  White  cir- 
cuit court  had  no  jurisdiction  or  power  trv 
make  the  order  in  question,  and  that  it  was 
Yoid,  and  therefore  subject  to  collateral  at- 
tack by  way  of  injunction.  Therefore  the 
finding  of  the  trial  court  was  contmry  to  law. 

T/te  judgment  is  revered,  witli  Instructions. 
to  the  trial  court  to  grant  a  new  trial. 


NEW  JERSEY  COURT  OF   ERRORS  AND  APPEALS. 


RAMSEY  A  QORE   MANUFACTURING 
CO.,  Plff.  in  Err., 

Joseph  N.  E  ELSE  A. 

(56  N.  J.  L.  880.) 

*lTiid«r  a  valid  eontraet  for  the  mana- 
Iketare  and  sale  of  soods*  with  lastruo- 

•HeadDOtes  by  Yjjk  Btomml,  J. 


tlons  hj  the  purobaser  to  yendor  to  send  them  to- 
the  purohaser,  the  deUvery  of  the  ffoodi  to  & 
oommoD  carrier  to  be  forwarded  is  a  delivery  to- 
the  purchaser,  and  the  title  pasrae  to  the  pur- 
cbaser,  subject  to  the  Tender^  ri^ht  of  stoppane- 
In  trafifftii. 

(June  19,  IMD 

ERROR  to  the  Circuit  Court  for  Passaic 
County  to  review  a  Judflrment  in  favor  of 


Kora.— Pemfna  of  tUle  to  property  tty  delitferu  there- 
of to  a  ecurrier  for  tratupurtaiion  to  ocmai^nM  or 


Whether  or  not  the  title  will  pass  seems  to  de- 
pend almost  entirely  on  the  inteotioii.  There  are 
oertain  acta  which  when  taken  In  connection  with 
tlie  relation  of  the  parties  to  each  other  and  In  the 
absence  of  explanatory  or  conntervaliinff  evidence 
'wHlbe  held  to  manifest  an  Intention  to  pass  or  re- 
tsdn  the  title.  But  in  almont  every  instance  the 
presumption  arlsinf  from  the  acts  will  five  way  to 
tike  actual  intention  If  that  .can  be  shown. 

Hhe  question  Is  one  of  intention.  Bmery*s  Sons  t. 
Irvinff  Nat.  Bank, »  Ohio  Bt.  880, 18  Am.  Rep.  880. 

Bo  the  mere  fact  that  the  bill  of  ladloff  was  taken 
In  the  name  of  the  seller  and  remained  unindorsed 
will  not  prevent  the  passinir  of  title,  if,  from  ail 
the  facts  in  the  case.  It  may  fairly  be  inferred  that 
It  was  the  oeller'a  intention  that  the  property 
■boold  pass.   Joyce  v.  Swann,  17  C  B.  N.  8.  84. 

Nor  wiU  the  further  fact  that  the  contract  pro- 
vided for  cash  against  the  bill  of  ladiner.  OgK  ▼. 
Shuter.L.B.10aP.16e,44L.  J.  a  P.  1B1,88L.T. 
N.  B.  114, 28  Week.  Bep.  819. 

Althougrh  the  latter  case  was  reversed  on  appeal 
upon  the  ground  that  an  intention  to  retain  title 
was  shown  by  taking  the  bill  of  lading  in  the  sel- 
ler^ name  and  retaining  it  tinder  his  control  for 
bis  protection.  L.  R.  1  a  P.  Dir.  47.  4B  L.  J.  a  P. 
44,  88  L.  T.  N.  &  4flB,  84  Week.  Rep.  100. 

GoDvetsely  the  title  will  not  pass,  if  the  Intention 
of  tbe  parties  was  that  it  should  not.  Mason  r. 
Great  Western  R.  Go.  81 U.  C  Q.  B.  78. 

Tbe  qnestion  whether  or  not  tbe  consignor  has 
reserved  his  right  is  one  of  Intention  to  be  gath- 
ered rrom  all  the  facts  and  circumstances  of  the 
craDsaction.  Emery's  Sons  v.  Irving  Nat.  Bank, 
»  Ohio  St.  860, 18  Am.  Rep.  800. 

Tbe  rule  that  delivery  to  the  carrier  is  delivery 
to  the  vendee  Is  not  contravened  by  asserting  the 
fua  diMponendi  of  the  vendor,  when  the  circum- 
atanoes  evidence  an  intention  to  retain  and  where 
there  is  a  special  agreement  to  that  effect.  The 
John  K.  Bhaw,  88  Fed.  Bep.  481. 

Question  of  law  or  fact. 

The  question  of  intent  to  deliver  is  for  the  Jury. 
Gibbons  v.  Robinson,  63  Mich.  34A. 

Whether  or  not  the  title  has  passed  is  a  question 
for  the  jury.  If  the  evidence  leaves  it  at  all  doubt- 
f  uL  Alabama  G.  S.  R.  Oo.  v.  Mount  Vernon  Co. 
•4  Ala.  178.  • 

But  when  the  facts  are  not  in  dispute,  the  ques- 
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tlon  as  to  the  Intent  to  pass  the  title  is  one  of  law*. 
Smith  V.  Edwards,  80  Hun,  488. 

The  question  of  intention  to  pass  title  is  fbr  the> 
Jury  where  a  merchant  ships  goods  on  board  a- 
vessel  chartered  by  another,  charging  the  latter  ik 
commission  for  his  services  and  taking  receipts  to- 
his  own  name  as  the  goods  are  delivered  on  the- 
vessel,  and  finally  taking  a  bill  of  lading  in  his. 
own  name  and  drawing  against  it  on  his  oorree- 
pondent.   lUk  v.  Fletcher,  18  C.  B.  K.  8. 408. 

Where,  from  the  circumstances  attending  tha> 
case,  there  is  uncertainty  as  to  the  intention  to^ 
pass  title  to  the  consignee,  as  where  the  goods  are 
shipped  to  him  and  a  bill  of  lading  attached  to  a 
draft,  which  is  discounted  by  a  third  person  to- 
whom  the  blU  of  lading  is  transferred,  the  questioo< 
Is  for  the  Jury.  Merchants  Nat.  Bank  v.  Bangs, 
108  Mass.  SOL 

If,  by  the  contract  of  sale  the  seller  undertakea 
to  pay  the  freight  tbe  question  is  for  the  Jury 
whether  the  delivery  is  to  be  considered  complete 
when  the  goods  are  placed  In  charge  of  tbe  carrier- 
or  not  until  they  reach  tbe  buyer.  McLaughUn  v.. 
Marston,  78  Wis.  670. 

If  the  contract  is  to  deliver  free  on  board,  the- 
mere  fact  that  the  bill  of  lading  .is  taken  in  the 
name  of  the  consignor  and  by  him  Indorsed  and 
transmitted  to  his  agent  to  be  delivered  to  the 
consignee,  will  not  prevent  the  passing  of  title,, 
but  the  question  is  for  the  Jury.  Browne  r.  Hare, 
4  Hurlst.  ft  N.  8ii8,  20  L.  J.  Bzch.  0,  6  Jur.  N.  B.  TIU 
7  Week.  Rep.  610,  afllrmlng  8  Hurlst.  ft  N.  484, 87  L. 
J.  Bxch.  872. 

If  the  sale  is  for  cash  and  the  goods  are  delivered 
to  the  carrier,  the  vendor  retaining  the  bills  of 
lading  and  immediately  drawing  on  the  consignee 
for  the  price,  there  is  evidence  for  the  Jury  on  the 
question  of  iortentlon  to  deliver  before  the  prioe  is. 
paid.   Retinlngft8.<::k>.v.Hiller,7Phlbu87. 

a.  Between  buyer  and  aelkr. 
DeHivery  to  designaUd  carrier. 
A  delivery  of  goods  to  a  carrier  designated  by 
the  purobaser  is  of  the  same  legal  effect  for  the 
purpose  of  passing  title  as  a  delivery  to  the  pur- 
chaser  himself.    Merchant  v.  Chapman,  4  Allen, 
962:  Johnson  v.  Stoddard.  100  Mass.  806 :  Stafford  v. 
Webb,  Hill  ft  D.  Bupp.  213;  Waldron  v.  Romaine. 
28N.  T.  368:  Wilcox  Silver  PUite  Co.  v.  Green,  » 
N.  Y.  17;  Taplln  v.  Packard,  8  Barb.  280;  GutwUlig 
v.  Zuberbier,  41  Hun,  861 ;  Wade  v.  Hamilton,  80> 
Ga.  4W:  Bliss  v.  Geer,  7  111.  App.  812:  Haug  v.  Gil* 
lett,  14  Kan.  140;  Banny  t.  Higby,  6  Wis.  OH 


See  also  22  L.  R.  A.  430;  29  L.  R.   A. 
42  L.  R.  A.  353 ;  47  L.  R.  A.  124. 


578:   30  L.  A.   537:   40  L.  R.  A.   534;, 
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plafnttff  in  an  action  brought  to  recover  the 
contract  price  of  certain  bobbins  ^bich  were 
alleged  to  have  been  sold  and  delivered  to  de- 
fendant.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  John  W.  QriggMt  for  plaintiff  in  er- 
ror: 

The  plaintiff  was  not  entitled  to  sue  for  the 
price  of  the  goods,  but  was  merely  entitled  to 
recover  damages  for  the  loss  of  profits  by  rea- 
son of  the  cancellation  of  the  oraer  or  the  fail- 
ure of  the  defendants   to  accept  the  goods. 


Where  there  is  a  sale  of  goods  generally  (as 
distinguished  from  the  sale  of  a  specific  chat- 
tel) DO  property  in  them  passes  until  delivery. 

Chitty,  Gont.  875;  Benjamin,  Sales,  Perkln'a 
ed.  852  ei  seq. 

When  the  vendor  has  not  transferred  to  the 
'buyer  the  property  in  the  goods  which  are  the 
subject  of  the  contract,  as  where  the  agree- 
ment is  for  the  sale  of  chattels  not  specific,  or 
of  specific  goods  which  are  not  in  a  aeliverable 
state,  or  which  are  to  be  weighed  or  measured 
before  delivery,  the  breach  by  the  buyer  can 


If,  after  the  ffoods  are  ordered,  they  are  put  up 
and  marked  with  the  pUT0baser*8  name  and  put  on 
board  of  a  steamboat  designated  by  the  purohaser, 
to  be  forwarded  to  his  residence,  the  sale  is  com- 
plete, and  the  goods  are  the  property  of  the  pur- 
chaser notwithstanding  the  bill  of  lading  is  not 
forwarded  to  him,  if  the  possession  of  such  bill  is 
not  necessary  to  enable  him  to  obtain  the  goods. 
People  V.  Haynes,  14  Wend.  646, 28  Am.  Deo.  630. 

If  the  agreement  is  that  the  property  shall  be 
deli  vered  at  the  depot  of  a  designated  oarrier,  when 
it  is  so  delivered  the  title  passes,  and  If  the  oarrier 
subsequently  delivers  it  to  a  third  person  by  dlreo- 
tlon  of  the  seller,  it  will  be  liable  to  the  buyer  for 
the  prioe.    Odell  v.  Boston  &  M.  R.  Co.  100  Mass.  60. 

If  the  buyer  orders  a  partioular  mode  of  con- 
veyance, he  will  be  chargeable  ?nth  the  loss  if  any 
happen.   Yale  v.  BayJe,  Ck>wp.  204. 

DeMvery  to  carrier  generaHy. 

In  the  abeence  of  some  order  or  agreement  on 
the  part  of  the  buyer  to  have  the  property  sent  to 
him  by  railroad,  or  of  some  evidenoe  in  regard  to 
usage  or  the  course  of  trade  from  which  such  an 
agreement  may  be  implied,  a  delivery  to  a  railroad 
company  is  not  a  delivery  to  the  buyer.  Bverett 
V.  Parks,  62  Barb.  0. 

In  Perkins  v.  Eokert,  66  Gal.  400,  Id  which  an  in- 
strument which  might  have  been  a  bill  of  sale  or  a 
mortgage  of  certain  wheat,  had  been  given  by  de- 
fendant to  plaintiffs,  and  the  wheat  had  been  de- 
livered to  a  railroad  company  and  bills  of  lading 
taken  in  the  name  of  the  plaintiffs,  the  court,  in  an 
action  upon  the  indebtedness,  in  consideration  of 
which  the  instrument  was  given,  instructed  that 
the  shipment  constituted  a  delivery  to  the  plain- 
tiffs, but  the  appellate  court  held  that  ruling  to  be 
erroneous,  that  there  was  nothing  more  than  a 
constructive  delivery  which  would  not  make  plain- 
tiffs liable  for  the  loss. 

In  Allen  v.  Oomstook,  17  Ga.  664,  it  was  held  that 
a  general  order  for  goods,  without  naming  the 
mode  of  delivery,  did  not  authorize  the  vendor 
to  consider  himself  free  from  further  obligation 
when  he  had  delivered  to  a  carrier  so  as  to  place 
the  goods  at  the  risk  of  the  buyer,  but  It  is  intimat- 
ed tliat  he  must  first  deliver  at  the  place  of  busi- 
ness of  the  buyer. 

8o  it  was  held  that  if  there  is  no  mention  of  the 
manner  in  which  the  goods  shall  be  delivered  a  de- 
livery to  a  common  carrier  is  not  a  delivery  to  the 
buyer  so  as  to  place  the  goods  at  his  risk.  Loyd 
V.  Wight,  20  Ga.  674, 66  Am.  Deo.  696. 

But  in  Watkins  v.  Paine,  67  Ga.  60,  it  was  held 
that  a  delivery  to  a  carrier  according  to  the  usage 
of  trade  will  be  a  delivery  to  the  purchaser,  if 
the  purchaser  orders  the  goods  to  be  shipped,  al- 
though he  specifies  no  particular  carrier  or  class 
of  carriers. 

While  in  Star  Glass  Ck).  v.  Longley,  64  Ga.  676,  it 
was  held  that  if  the  seller  upon  inquiry  priced 
goods  to  the  buyer  and  thereupon  the  buyer  or- 
dered at  that  prioe  and  the  seller  delivered  the 
goods  to  a  common  carrier  consigned  to  the  buyer, 
there  was  a  complete  sale  at  the  prioe  named,  so  as  I 
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to  prevent  the  seller  from  subeequently  disputing 
it. 

If  the  buyer  orders  the  goods  to  be  forwarded 
by  a  carrier,  a  delivery  to  a  oarrier  will  pass  the  tftie 
to  him,  although  he  does  not  specially  name  the 
oarrier;  but  a  delivery  to  m  oarrier  without  the  con- 
sent of  the  vendee,  either  express  or  Implied,  will 
not  be  treated  as  a  dehvery  to  him.  Hague  t* 
Porter,  8  MiU,  141. 

When  goods  are  contracted  for  which  are  to  be 
sent  to  the  purchaser,  if  the  vendor  send  them  in 
the  mode  of  conveyance  agreed  on  by  the  parties 
or  directed  by  the  purchaser;  or,  if  no  agreement 
be  made  or  direction  given  in  the  usual  mode:  or 
if  the  purchaser  being  informed  of  the  mode,  as- 
sents to  it;  or,  if  there  have  been  sales  or  oonvBy- 
anoe  of  other  goods  and  the  vendor  continues  to 
send  them  In  the  same  mode,— then  the  goods  are 
at  the  risk  of  the  purchaser  during  their  Toyage^ 
Whiting  V.  Farrand,  1  Ck>nn.  00. 

A  delivery  to  the  carrier  is  a  delivery  to  the  tcd- 
dee,  where  the  vendee  has  designated  the  oarrten 
where  the  carrier,  though  not  designated,  is  the 
usual  one  employed  to  carry  between  the  two 
places;  where,  though  no  carrier  is  designated,  the 
one  employed  has  been  employed  in  other  sinailar 
oases  between  the  parties.  Meyer  Bros.  Drug  Go. 
V.  McMahan,  60  Mo.  App.  18. 

In  the  absence  of  a  designation  of  a  specified  car- 
rier, a  delivery  to  any  common  carrier  in  the  usual 
and  ordinary  course  of  business  transfers  the  title. 
Liggett  &  M.  Tobacco  Go.  t.  Collier  (Iowa)  OoL  8l 
1888. 

U  goods  are  to  be  sent  by  a  oommon  carrier,  a 
delivery  to  any  carrier  in  due  course  of  business 
is  a  sufficient  delivery  to  the  buyvr.  Fal  vey  t.  Rich- 
mond, 87  Ga.  80;  Button  v.  Solomonson,  8  Bos.  ft  P. 
682;  Richardson  v.  Dunn,  2  Q.  B.  218. 1  Gale  ft  D.  417; 
Johnson  v.  Lancashire  ft  T.  R.  Co.  L.  B.  80.  P.  Div. 
480,  80  L.  T.  N.  S.  448, 27  Week.  Rep.  460;  Magruder 
V.  Gage,  88  Md.  844. 8  Am.  Rep.  177:  Keesler  v.  Smith, 
42  Minn.  484;  Comstook  v.  Afloelter,  GO  Mo.  411; 
Hobart  v.  Littlefield,  18  R.  1. 841;  Ranney  v.  Higby, 
4  Wis.  164;  Colcord  v.  Dryf  us,  1  Okla.  228. 

And  the  consignor  may  collect  the  price  whether 
the  goods  are  received  or  not.  Hill  v.  G^le,  1  Ala. 
876;  Burton  v.  Baird,  44  Ark.  666;  Diversy  v.  Kel- 
logg, 44  IlL  114, 02  Am.  Deo.  164. 

If  a  buyer  gives  an  order  to  a  traveling  agent  of 
the  seller  and  nothing  is  said  about  the  mode  of 
carriage,  the  sale  will  be  complete  when  the  goods 
are  delivered  to  a  carrier  in  the  usual  way  at  the 
seller's  residence.     Copeland  v.  Lewis,  2  Stark.  88. 

And  in  a  similar  case  it  was  held  that  an  action 
for  the  prioe  of  the  goods  would  not  lie  at  the  place 
of  the  buyer's  residence.  Harwood  v.  Lester,  8 
Bos.  ft  P.  617. 

It  is  immaterial  that  the  oarrier  is  a  teamster* 
West  V.  Humphrey  (Nev.)  Dec.  18, 1880. 

As  soon  as  goods  are  delivered  to  a  carrier  they 
sre  at  the  risk  of  the  purchaser,  although  the 
freight  is  to  be  paid  by  the  vendor.  Eling  v.  Merfr* 
dith.  2  Campb.  680. 

The  fact  that  Uie  right  to  reject  the  goods  If  they 
are  short  in  quantity  or  Inferior  in  quality  ia  ra- 
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odIj  affect  the  Tendor  by  way  of  damages  for 
DOD-acceptaDce. 

BenjamiD,  Sales,  758;  Farkerv.  Pettit,  48  K. 
J.  L.  512;  Oirard  ▼.  TaggaH,  R  Serg.  ft  R.  19; 
AtkiTiaon  t.  Bdl,  8  Barn.  &  C.  277,  2  Mann. 
&  R.  282;  EUioU  y.  Pyhus,  10  Bing.  512,  4 
Moore  &  8.  389.  See  also  Clarlu  v.  Spenee,  4 
Ad.  &  £1.  460;  BomoeU  v.  Kilbarn,  15  Moore, 
P.  C.  C.  809;  OiOett  v.  ^tY/,  2  Cromp.  A  M. 
585;  Downer  y.  Thompson,  2  Hill,  187:  Fo^tM 
T.  P<7r^,  8  Hill,  141;  AUen  ▼.  «/arm,  20  Conn. 


60;  Moody  y.  Brvwn,  84  Me.  107, 19  Am.  Reo. 
894. 

If  it  be  held  that  the  rule  is  that  dellYery  to 
a  common  carrier  for  transportatfoD  is  deliYery 
to  the  boyer,  nevertheless  such  delivery  must 
be  of  the  whole  quantity  and  not  of  a  part, 
otherwise  title  will  not  pass,  unless  the  buyer 
accepts  them. 

Benjamin,  Bales,  Oorbin's  ed.  g  585;  Downs 
Y.  Marshy  29  Conn*  409;  Defenbaugh  y.  Wsaffer, 
87  111.  182. 


served  by  the  buyer  will  not  prerent  the  delivery 
to  the  oarrier  from  piacinff  them  at  his  risk.  Gates 
Y.  Garquioes  Pkff.  Go.  78  Gal.  490. 

If  the  seller  agrees  to  f  umiah  the  property  ftee 
on  board  cars,  the  title  will  pass  when  the  prop- 
erty is  shipped  conslcrned  to  the  purchaser.  Smith 
Y.  Bdwards,  8B  Hun,  488. 

The  sale  of  property  at  a  certain  price,  which 
shall  coverall  freisbt  and  insurance,  to  be  sent  by 
steamer  will  be  complete  when  the  goods  are 
shipped,  so  that  they  are  afterward  at  the  risk  of 
the  buyer.   Mee  v.  McNider,  100  N.  Y.  (iOO. 

The  property  in  goods  sold  in  bond  for  exporta- 
tion passes  on  their  delivery  to  the  carrier,  although 
tbey  are  still  subject  to  the  custody  of  the  custom 
offlcers  and  cannot  leave  the  country  until  the 
duties  are  paid.    WaJdron  v.  Bomaioe,  20  N.  Y.  868. 

If  goods  are  delivered  to  a  carrier  by  the  vendor 
addressed  to  the  purchaser  while  the  latter  is  under 
the  age  of  tweoty-one  but  do  not  reach  him  until 
he  baa  attained  that  age,  infancy  is  a  good  defense 
to  an  action  for  their  price.  Oriiiln  v.  Langfleld, 
8  Qampb.  254. 

Shipping  property  corresponding  with  the  order 
vesta  the  title  absolutely  in  the  buyer  so  as  to  pre- 
clude his  subsequently  refusing  to  take  it  on  its 
arrival  at  destioation.  B.  M.  Osborne  &  Co.  v.  Van 
Atten,  3  Wash.  Terr.  53. 

If  the  goods  are  delivered  to  tiie  carrier  oon- 
sifmed  generally  to  the  buyer  at  a  city  where  he 
resides,  without  any  particular  place  of  delivery 
being  designated,  the  title  passes.  Bacharach  v. 
Chester  Freight  Line,  188  Pa.  414. 

Tbe  presumption  that  delivery  to  a  carrier  passes 
title  may  be  rebutted  by  evidence  of  a  course  of 
dealing  by  which  the  seller  undertook  to  deliver 
at  the  buyer's  place  of  business.  McLaughlin  v. 
Ifanton,  78  Wis.  070. 

In  the  absence  of  evidence  showing  a  contrary 
tatteotion,  the  seller^s  contract  Is  complied  with,  if 
the  goods  correspond  with  the  order  at  the  time  of 
delivery  to  the  carrier.  Lord  v.  Edwards,  2  L.  B. 
A.  519, 148  Mass.  476. 

The  whole  doctrine  of  the  right  of  stoppage  in 
transUu  assumes  that  the  vendee  has  acquired  a 
tltle'such  as  would  enable  him  to  bring  trover, 
were  it  not  for  his  insolvency.  Groevenor  v.  Phll- 
Ups.  2  Hill,  147. 

But  the  caaes  turning  upon  the  right  of  stoppage 
Mlratuiiu  depend  upon  principles  so  far  distinct 
from  the  mere  question  whether  or  not  the  title 
has  passed  that  they  have  been  omitted  from  this 
note. 

Xfeet  of  ihfppsf's  mUidke  or  negUgenss, 

If  tbe  consignment  does  not  comply  with  the  or- 
der, the  shipment  remains  at  tbe  risk  of  the  con- 
signor.   Bruce  v.  Pearson,  8  Johns.  634. 

If  a  smaller  quantity  than  that  ordered  is  deliv- 
ered to  the  carrier,  and  tbe  buyer  is  notlfled  and 
fails  to  repudiate  the  action,  the  sale  will  be  held 
to  be  complete  and  the  title  to  have  passed  in  re- 
spect to  the  property  forwarded.  Richardson  v. 
Dunn,  2  Q.  B.  218, 1  Gale  ^  D.  417. 

if  the  quantity  sent  and  the  mode  of  transporta- 


tion do  not  correspond  with  the  order,  there 
must  be  an  actual  acceptance  by  the  buyer  to  ren- 
der him  liable.    Gornlng  v.  Golt,  6  Wend.  264. 

The  seller  must  comply  with  the  conditions  of 
shipment  stipulated  fur  by  the  buyer  In  the  con- 
tract of  sale.    Woodruff  v.  Noyes,  15  Conn.  885. 

If  the  goods  are  not  of  the  quality  ordered,  the 
title  will  not  pass.    EUis  v.  Roche,  73 I1L  280. 

If  the  goods  did  not  correspond  with  the  order, 
the  title  will  not  pass.  Barton  v.  Kane,  17  Wis.  88, 
84  Am.  Dec.  728. 

The  burden  is  on  the  seller  to  show  that  he  com* 
plied  with  the  terms  of  the  order.  Wolf  v. 
Dietzsch,  75  111.  205. 

If  the  quantity  delivered  to  the  carrier  is  in  ex- 
cess of  that  ordered  by  the  buyer,  so  that  there  is 
something  to  be  done  to  complete  l^e  transaction, 
the  title  does  not  pass.  Downer  v.  Thompson,  8 
HilU  187. 

But  if  a  contract  fur  the  sale  of  sugar  provides 
that  it  shall  be  delivered  free  on  board,  and  the 
course  of  dealing  is  that  a  cargo  shall  be  shipped 
which  is  sometimes  sutllcieot  to  cover  eeveral  or- 
ders, when  the  sugar  is  placed  on  board  it  is  so  far 
at  the  risk  of  the  buyer  that  he  has  (an  iasurable 
interest,  although  the  particular  portion  which 
shall  be  appropriated  to  the  filling  of  his  order  has 
not  been  marked  and  separated  from  the  bulk. 
Stock  V.  Inglis,  L.  R.  12  Q.  B.  Dl  v.  678. 

If  the  purchaser  designates  the  carrier  by  whom 
the  goods  are  to  he  shipped,  a  delivery  to  another 
carrier  will  not  pass  the  title.  Hills  v.  Lynch,  8 
Robt.42. 

If  the  seller  disregards  tbe  instructions  of  the 
buyer  as  to  shipment,  the  title  does  not  pass,  and 
the  goods  are  still  at  the  seller^  risk.  Wheelhouse 
V.  Parr,  141  Mass.  503. 

Tbe  duty  of  the  shipper  may  include  giving  ad« 
vice  of  the  shipment  to  the  consignee.  Goom  y« 
Jackson,  5  ESsp.  112L 

The  fact  that,  in  response  to  an  order  to  abip 
goods  by  any  conveyance  and  notify  the  buyer  of 
the  shipment,  the  seller  informs  him  that  they  will 
come  by  a  certain  conveyance,  when  in  fact  they 
are  not  sent  until  a  later  one,  will  not  prevent 
them  from  being  at  the  buyer's  risk.  Gooke  v« 
Y.  Ludlow,  2  Bos.  it  P.  119. 

The  faUure  of  tbe  shipper  to  properly  designate 
the  owner  and  place  of  destination  by  reason  of 
which  the  goods  are  Host  in  transit  will  prevent  a 
completion  of  the  sale,  so  as  to  render  the  buyer 
liable  for  the  price.  Finn  v.  Glark,  10  Allen,  484, 12 
Allen,  622. 

The  buyer  cannot  take  advantage  of  a  want  of 
insurance,  if  he  himself  ordered  the  seller  not  to 
insure.    Elmore  v.  Kearny,  28  La.  Ann.  470. 

Tbe  mere  tranapositlon  of  the  buyer^s  initials  in 
the  consignment  will  not  defeat  a  recovery  from 
him,  if  there  is  nothing  to  show  that  such  error 
caused  the  loss  of  the  gooda.  Garretson  v.  Selby, 
37  Iowa,  620, 18  Aul  Rep.  14. 

The  fact  that  the  shipper  releases  the  carrier 
from  liability  for  damages  which  may  result  to  the 
goods  during  carriage  will  not  prevent  the  passing 
of  title,  if  tbe  buyer  orders  them  to  be  sent  by  rail- 
road and  the  railroad  company  will  not  transport 
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Mesin.  SteTenaon  Sk  Humphreya*  for 

defendant  in  error: 

As  a  contract  can  be  made  onl^  by  tbe  con- 
Bent  of  all  the  contracting  parties,  it  can  be 
rescinded  onlj  by  the  consent  of  all. 

2  Parsons,  Cont.  p.  678;  2  Benjamin,  Sales, 
Corbin's  4th  Am.  ed.  pp.  975,  977. 

In  an  action  for  the  price  of  goods  "bar- 
gained and  sold"  it  is  only  necessary  to  prove 
a  valid  sale;  it  is  not  necessary  to  prove  a  de- 


livery; the  right  of  action  is  perfect  without 
delivery. 

Doremus  v.  Bmcard,  28  N.  J.  L.  890;  Framar 
v.  Frederieki,  24  N.  J.  L.  162. 

When  the  manufacturer  has  finished  a  chat- 
tel according  to  order  and  set  it  apart  for  the 
buyer,  the  property  if  at  the  buyer's  risk  and 
he  becomes  liable  for  the  price  (bough  he  has 
not  accepted  the  chattel  or  has  refused  to  ac- 
cept it. 


tbe  iroods  without  the  release.   Stafford  v.  Walter 
e7U1.88. 

If  the  delirery  is  to  a  carrier  designated  by  tbe 
buyer,  notice  to  hlxn  is  not  necessary  to  pass  the 
title  at  his  risk.  Bradford  v.  Marbury,  U  Ala.  520, 
46  Am.  Deo.  264. 

.  In  order  to  place  the  goods  at  tbe  risk  of  the 
buyer,  the  seller  must  in  delivering  them  to  the 
carrier  exercise  due  care  and  dllijrence  so  aa  to  pro- 
vide the  consignee  with  a  remedy  over  against  tbe 
carrier.    Ward  y.  Taylor.  66  III.  494. 

If  the  order  is  to  send  goods  by  a  particular 
coach,  and  there  is  a  rule  that  the  carrier  will  not 
be  answerable  for  goods  above  a  certain  value  un- 
less insured,  the  vendor  is  not  bound  to  insure  in 
order  to  clear  himself  of  the  risk,— especially  if 
there  has  been  a  course  of  dealing  between  the 
parties  and  he  never  has  insured  before.  Cothay 
V.  Tute,  8  Campb.  129. 

If  the  goods  are  of  such  value  that  special  pre- 
cautions are  necessary  to  make  the  carrier  liable 
for  their  lose,  a  delivery  to  the  carrier  simply, 
without  taking  such  precautions.  Is  not  a  sulBcient 
delivery  so  as  to  charge  the  buyer  with  their  value 
in  case  they  are  lost  by  the  carrier.  ^iClarke  v. 
Hutchins,  14  East,  475. 

KffeGt  of  fraud. 
If  the  shipment  is  procured  by  fraud,  the  title 
will  not  para.    Stephenson  v.  Hart,  1  Moore  9t  P. 
857,  4  Bing.  476. 

The  shipment  cmd  not  Vit  loading  the  important 

fact. 

The  property  in  oil  to  be  laden  in  a  barge  does 
not  pass  as  fast  as  it  is  placed  in  the  barge,  if  the 
contract  is  for  a  barge-load.  Rochester  it  O.  Oil 
Co.  V.  flughey,  56  Pa.  822. 

Under  a  contract  for  a  boat- load  of  coal  slack 
the  title  does  not  pass  as  fast  as  the  slack  is  deliv- 
ered into  the  boat,  but  only  when  tbe  boat-load  is 
completed.  Hays  v.  Pittsburgh,  G.  &  B.  Packet 
Co.  83  Fed.  Rep.  562. 

While  the  goods  are  only  parily  delivered  on 
board  the  vessel  and  the  shipper  holds  tbe  receipts 
for  them,  there  has  been  no  transfer  of  title.  Jones 
V.  Bradner,  10  Barb.  198. 

If  the  agreement  is  that  the  goods  shall  not  pass 
to  tbe  buyer  until  paid  for,  a  modification  agree- 
ment to  ship  before  they  are  paid  for  will  not 
change  tbe  title  until  they  have  actually  passed 
beyond  the  seller*s  control,  therefore  goods  in  a 
partly  loaded  car  still  belong  to  the  seller.  Sum- 
mers V.  Wagner,  87  Mich.  272. 

The  delivery  is  not  complete  so  as  to  pass  title 
until  the  goods  have  parsed  fully  out  of  the  power 
of  tbe  shipper  into  possession  of  the  railroad  com- 
pany for  transportation.  Wenger  v.  Bamhart,  66 
Pa.  SOU. 

b.  Between  eonHgnor  and  conHgnee. 

Tt  has  been  said  that  the  rule  that  delivery  to  the 
carrier  is  a  delivery  to  tbe  buyer  does  not  apply, 
unless  there  is  an  actual  purchase  of  the  goods 
shipped.    Alsberg  v.  Latta,  80  Iowa,  445. 

A  shipment  made  without  orders,  or  contrary  to 
orders.  Is  at  tbe  risk  of  the  shipper  during  the  voy* 
age.    The  Francis,  2  GalL  891. 

In  a  case  where  property  had  been  captured  in 
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transitu  as  prise  and  had  been  claimed  by  the  con- 
signee, the  court  said,  to  produce  a  change  of  prop- 
erty from  the  shipper  to  tbe  consignee  it  was  es- 
sentially necessary  that  tbe  goods  should  have  been 
sent  in  consequenoe  of  some  contract  between  tbe 
parties,  by  which  the  one  agreed  to  sell  and  the 
other  to  buy.  Intention  of  the  consignor  to  Test 
the  right  to  property  in  tbe  consignee  would  not 
be  sufficient  to  effect  a  change  of  title  untfl  the 
goods  were  received,  or  some  evidence  given  of  an 
agreement  by  the  consignee  to  take  tbem  on  bia 
own  account.  The  Francis,  12  U.  8. 8  Granch,  869. 
8  L.  ed.  589. 

If  a  shipper  has  general  discretionary  ordeis  to 
ship  what  and  when  he  pleases,  tbe  shipment  will 
be  at  his  risk,  unless,  at  the  time  of  making  it» 
he,  by  some  overt,  unequivocal  act,  designatea  or 
appropriates  the  shipment  to  his  correspondent. 
Until  such  appropriation  the  property  is  not 
changed.    The  Francis,  2  Gall.  89L 

Rut  it  has  been  held  that  if,  by  tbe  correspond- 
ence and  course  of  dealing  between  merchants  Id 
different  places,  one  is  authorized  to  send  goods  to 
the  other  without  special  order,  tbe  property  in 
goods  so  sent  vests  in  the  latter  upon  Uie  delivery 
to  the  carrier.  MorOerger  v.  Hackenberg,  13  Serg. 
&R.26. 

Tbe  delivery  of  goods  to  a  carrier  by  tbe  con- 
signor does  not  necessarily  vest  tbe  property  in  the 
consignee,  but  the  general  presumption  that  it  doee 
may  be  rebutted  by  tbe  circumstances  in  the  case. 
Dun  lop  V.  Lambert,  6  Clark  &  F.  600. 

In  Johnson  v.  Stoddard,  100  Mass.  808.  it  is  Inti- 
mated that  the  question  whether  or  not  tbe  deUv- 
ery  of  the  goods  to  the  carrier,  without  taking  a 
bill  of  lading  for  them  and  transmitting  it  to  the 
consignee,  would  amount  to  a  delivery,  wUl  depend 
largely  on  tbe  question  of  custom. 

Where  a  hired  chattel  is,  by  tbe  terms  of  the 
agreement,  received  by  tbe  bailee  at  the  place  of 
the  contract  and  then  shipped  by  the  bailor  to  the 
home  of  the  bailee,  who  offers  to  pay  the  freight^ 
the  chattel  is  in  the  possession  of  the  bailee.  Lud- 
den  &  B.  S.  Music  House  v.  Dusenbury,  27  8.  C  464. 

So  far  as  third  persons  are  concerned,  however* 
tbe  consignee  may  sometimes  be  regarded  aa 
owner. 

The  carrier  is  authorised  to  treat  the  consignee 
as  entitled  to  control  tbe  manner  of  delivery  of  tbe 
goods.    Sweet  v.  Barney,  28  N.  Y.  385. 

Tbe  carrier  is  authorized  to  deliver  to  the  con- 
signee at  a  place  different  from  that  stated  in  tbe 
bill  of  lading.  Pennsylvania  Co.  t.  Holderman,  69- 
Ind.  18. 

The  consignee  has  such  an  interest  as  to  entitle 
him  to  direct  as  to  the  place  of  delivery  of  tbe 
property.  London  &  N.  W.  R.  Co.  v.  Bartlett,  7 
Hurlst  &  N.  400. 81  U  J.  Exob.  92, 6  L.  T.  N.  S.  899. 
10  Week.  Rep.  109;  Cork  Distilleries  Co.  v.  Great 
Southern  &  W.  K  Co.  (Ireland)  L.  R.  7  H.  L.  268,  8 
Ir.  a  L.  Rep.  384. 

Consignment  to  eatiafy  debt. 

A  mere  shipment  of  goods  in  puisuanoe  of  a 
contract  between  the  consignor  and  conalgnee, 
whereby  tbe  former  was  to  pay  the  freight  and  the 
latter,  after  he  had  sold  the  goods,  was  to  aredlt  tbe 


um. 


Rambet  a  Qobb  Mfo.  Co.  t.  Kwiaka. 
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2  BenjamlD,  Sales,  Corbin*s  4th  Am.  ed.  p. 
46*^;  BdOeniine  y.  Bobirtion,  46  Pa.  177;  Be- 
ment  v.  timiih,  16  Wend.  498;  Weit  Jeney  B. 
Co.  T.  Trenton  Car  World  Co,  8d  N.  J.  L. 
517;  EireB  ▼.  Buff.  89  N.  J.  L.  4. 

The  appropriation  in  most  executory  oon- 
tracta  of  sale  is  by  the  act  of  the  seller,  usually 
manifested  by  a  delivery  of  the  goods  to  the 
buyer  or  to  a  carrier,  to  be  transported  to  him. 
In  either  case  the  property  passes  when  the 


goods  are  placed  beyond  the  seller^a  control. 

3  Benjamin,  Bales,  Oorbin's  4th  Am.  ed.  p. 
465. 

When  ffoods  of  a  certain  character  are  or- 
dered, and  the  buyer  directs  that  they  be  sent 
to  him  by  a  common  canier,  or  where  from 
the  course  of  trade  delivery  to  a  common  car- 
rier to  be  sent  to  the  buyer,  is  the  evident  in- 
tent, in  such  case  the  property  passes  as  soon 
as  the  goods  are  put  in  the  carrier's  possession. 


prooeedfl  to  the  aooonnt  of  the  oonslgnor,  does  not 
vest  the  title  in  ih»  conslirnee  Id  the  abseooe  of  the 
hill  of  ladinff  or  notice  of  the  shipment.  Helena 
First  Nat.  Bank  y.  McAndrews,  6  Mont  881. 

But  the  title  to  property*  which  the  debtor  in- 
tends to  appropriate  for  the  payment  of  his  cred- 
itor's debt  will  pass  to  the  creditor  when  the  debtor 
delivers  them  to  a  carrier,  takes  a  bill  of  lading  for 
the  t>eoeflt  of  the  creditor  and  malls  it  to  the  cred- 
itor, subject  to  the  riirht  of  the  creditor  to  repudi- 
ate the  transaction  when  it  com(4  to  his  knowl- 
edire.    Brown  v.  Bowe,  86  Hun,  4S8L 

A  consignment  to  pay  a  debt  did  not  formerly 
pass  title  in  Louisiana.    WUson  v.  Smith,  12  La.  876. 

But  subsequent  legislation  modified  this  so  far  as 
it  related  to  a  creditor  who  had  made  advances  on 
the  ooDSi^nment.  Chaffe  v.  Heyner,  81  La.  Ann. 
69i. 

And  a  creditor  who  has  made  advances  on  the 
faith  of  the  property  shipped  seems  to  be  generally 
better  protected  than  a  general  creditor. 

A  delivery  of  goods  to  a  carrier,  conslflmed  to 
forwarding  merchants,  who  have  made  advances 
on  tbe  faith  of  them,  is  virtually  a  delivery  to  them 
which  will  permit  them  to  maintain  a  suit  for  their 
possession  against  one  to  whom  they  have  been  un- 
lawfully delivered  by  the  carrier.  Fltzhugh  y. 
Wlman.  9  N.  T.  550. 

A  delivery  of  froods  to  a  carrier  on  account  of  a 
eonsignee  who  has  advanced  money  on  them  irlves 
him  a  priority  of  title  over  one  who  receives  a 
second  bill  of  lading  for  the  same  goods,  with  no- 
tice that  the  first  had  been  issued.  Stevens  v.  Bos- 
ton ft  W.  R.  Corp.  8  Gray,  288. 

The  right  of  a  consignee  in  advance  to  his  con- 
signor with  a  bill  of  lading  In  his  name  is  a  qualified 
property  commensurate  with  and  to  support  his 
lien  and  no  more.  Patterson  v.  Perry,  10  Abb.  Pr. 
88. 

A  delivery  to  a  carrier  of  goods  to  be  forwarded 
to  one  on  account  of  his  advances  is  a  delivery  to 
the  latter  so  far  as  to  pass  the  title  intended  to  be 
paased  for  lien  or  sale.  Schumacher  v.  Eby,  24  Pa. 
fiSL 

If  in  accordance  with  prior  authority  a  consignor 
■ends  goods  to  a  consignee  and  draws  against  the 
bill  of  lading,  the  consignee  acquires  a  lien  against 
the  goods  for  the  payment  of  past  advances  which 
will  be  superior  to  that  of  an  attaching  creditor  of 
the  consignor.  Yall6  v.  Cerr6, 80  Mo.  676, 88  Am. 
DedAL 

Omsioffimmt  for  taU. 

1  factor  to  whom  property  is  consigned  for  sale 
aoee  not  in  general  get  any  title  to  the  property  by 
the  mere  fact  of  shipment  although  the  consignor 
iB  his  debtor. 

Tbe  mere  consignment  to  a  factor  without  more 
will  not  confer  title  to  him.  Woodruff  v.  Nashville 
ft  C.  R.  Go.  2  Head,  87. 

Factors  acquire  no  lien  until  they  have  accepted 
the  consignment  accordmg  to  its  terms.  Winter  y. 
Ooit,  7  N.  Y.  288,  67  Am.  Bee  622. 

Factors  acquire  no  lien  for  general  balance  until 
the  property  is  actually  received  unless  there  is  an 
agreement  to  liiat  effect,  expressed  or  implied  from 
the  course  of  dealing,  and  if  they  receive  a  trfll  of 


lading  with  advice  of  a  draft  against  it«  they  can 
acquire  no  lien  untQ  they  have  accepted  on  the 
terms  named  in  the  letter.    IMd. 

A  constructive  possession  is  not  suflBdent  to  en- 
able a  factor  to  retain  the  goods  on  general  ac- 
count. Walter  v.  Boss,  2  Wash.  G.  C  283:  Byberg  v. 
Snell.  Id.  M8;  Kinlooh  y.  Craig,  8  T.  B.  112,  788,  4 
Bro.  P.  C.  47. 

To  give  a  factor  a  lien  on  the  goods  consigned  but 
not  actually  received  by  him,  the  consignment 
must  be  to  him  in  terms  and  be  must  have  made 
advances  or  acceptances  on  the  faith  of  it.  Davis 
y.  Bradley,  28  Yt.  118,  06  Am.  Dec.  280. 

Tbe  mere  loading  of  goods  consigned  to  a  factor 
for  sale  does  not,  prior  to  the  forwarding  of  the 
shipping  receipts,  give  him  a  lien  as  against  attach- 
ing creditors  of  the  oonsifireor.  Hodges  v.  Kimball, 
tf  Iowa,  677, 81  Am.  Bep.  168. 

If  the  goods  are  to  be  shipped  to  factors,  the 
mere  insertion  of  thetr  names  in  the  bill  of  lading 
does  not  Invest  in  them  the  ownership  of  the  prop- 
erty, if  the  owner  retains  possession  of  the  bill  of 
lading.    Michigan  Gent.  B.  Co.  v.  Phillips,  00 IlL  100. 

If  a  merchant  consigns  goods  to  a  factor  who  re- 
ceives them,  the  factor  can  acquire  no  title  which 
will  pass  to  his  assignees  in  insolvency.  Godfrey 
V.  Funo,  8  P.  Wms.  188. 

Goods  consigned  to  a  mere  factor  are  not  subject 
to  the  rule  of  the  carrier  making  tbe  goods  subject 
to  a  Uen  not  only  for  the  freight  of  the  particular 
goods,  but  also  for  any  general  balance  due  from 
their  respective  owners.  Wright  v.  Snell,  6  Barn, 
ft  Aid.  86a 

If  property  is  delivered  to  a  carrier  upon  con- 
signment to  a  factor  for  sale,  the  consignee  only 
acquires  title  thereto  In  case  the  shipment  is  accom- 
panied by  an  unconditional  consignment.  An 
agreement  to  ship,  although  founded  upon  a  good 
consideration,  gives  no  title,  but  the  owner  of  the 
property  may,  notwithstanding.  Impose  such  con- 
ditions upon  the  consignment  as  he  chooses,  and 
the  consignee  can  .only  acquire  title  thereto  by 
performing  the  conditions.  Cajruga  County  Nat. 
Bank  v.  Daniels,  47  N.  T.  831. 

A  delivery  to  the  master  of  a  vessel  is  not  a 
delivery  to  the  factor,  where  the  consignor  has 
merely  written  to  him  apprising  him  of  the  con- 
signment and  requesting  him  on  tbe  faith  of  It  to 
accept  bills,  although  tbe  bills  are  actually  accepted 
in  accordance  with  the  request.  Nichols  v.  dent, 
8Frlce,6i7. 

If  goods  are  shipped  under  a  contract  that  they 
are  to  be  sold  on  Joint  account  of  the  consignor 
and  consignee,  or  on  account  of  the  consignor  at 
the  consignee's  option,  the  title  will  not  pass  until 
the  consignee  has  exercised  his  option.  The  Yenus, 
12  U.  S.  8  Cranch,  258. 8  L.  ed.  668. 

If  goods  are  consigned  to  be  sold  for  a  oertaln 
purpose,  until  the  consignees  have  done  some  act 
recognizing  the  appropriation  of  it  to  the  purpose 
specified  and  the  beneficiaries  have  signified  their 
acceptance  of  it  so  as  to  create  a  privity  between 
them,  the  property  remains  at  the  risk  and  on  ac- 
count of  the  consignor.  Tieman  v.  Jackson,  80 
17. 8. 6  Pet  680,  8  L.  ed.  284. 

Some  cases  have  gone  a  great  ways  in  denying 
the  title  of  tbe  factor. 
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2  Benjamfi],  Sales,  CorbiD's  4th  Am.  ed.  pp. 
466-469: 1  BenjamiD,  Sales,  Corbin's  4th  Am. 
€d.  p.  196;  Hanney  v.  Bighy,  4  Wis.  154;  The 
Sally  Mogee,  7U  U.  S.  8  \Vall.  451,  18  L.  ed. 
197;  WUcox  Silver  Plate  Co,  v.  Ureen,  72  N. 
Y.  17. 

I  Where  the  vendor  Is  bound  to  send  the 
goods  to  the  purchaser,  deliTcry  to  a  common 
carrier  is  a  delivery  to  the  purchaser  himself: 
the  carrier  beirg  in  contemplation  of  law  in 
such  case  the  bailee  of  the  person  to  whom. 


not  by  whom,  the  goods  were  sent;  the  lat* 
ter  when  employing  Uie  carrier  being  regarded 
as  the  agent  of  the  former  for  that  pur- 
pose. 

2  Benjamin,  Sales,  Corbln's  4th  Am.  ed.  p. 
909,  and  cases  there  cited;  also  1  Benjamiu, 
Sales,  Corbin's4th  Am.  ed.  pp.  448.  462;  Croa$ 
V.  aDonndl,  44  N.  Y.  661.  4  Am.  Bep.  721; 
GauUcing  v.  BeUman,  47  N.  Y.  449,  7  Am. 
Rep.  461;  WOeox  Hlwr  Plate  Co.  v.  Green,  72 
N.  Y.  20;  Fragano^,  Long,  4  Bam.  &  C.  219; 


It  was  held  that  the  shipment  of  goods  to  a  factor 
In  payment  of  a  debt  and  the  receipt  by  him  of  the 
bill  of  ladinir  does  not  irive  him  any  right  of  prop- 
erty as  against  creditors  of  tbe  consignor,  In  Saun- 
ders 7.  Bartlett,  12  Heisk.  816. 

So  It  has  been  held  that  the  fact  that  goods  are 
shipped  and  the  bill  of  lading  delivered  to  the  car- 
rier for  tbe  consignee,  to  whom  the  consignor  owes 
a  debt,  is  not  sufficient  to  pass  the  title  to  the  con- 
signee, if  he  Is  merely  a  factor  for  tbe  sale  of  the 
goods,  although  out  of  the  proceeds  he  is  to  pay 
his  own  claim,  so  as  to  prevent  an  attaching  credi- 
tor of  the  consignor  acquiring  the  title  to  them* 
Bonner  v.  Marsh,  10  Smedee  &  M.  87ft,  48  A  m.  Dec.  754. 

But  other  courts  seem  to  hold  that  a  plain  inten- 
tion to  pass  the  title  will  have  that  effect. 

If  property  is  shipped  to  factors  expressly  to  pay 
them  for  previous  advances,  and  tbe  bill  of  lading 
Is  transmitted  to  them,  the  property  will  pase. 
Desha  v.  Pope,  6  Ala.  880, 41  Am.  Dec.  78. 

If,  in  pursuanne  of  a  contract  to  ship  goods  to  be 
sold  to  pay  advances,  the  prominor  delivers  tbe 
goods  to  a  carrier  consigrned  to  the  promisee  and 
notiflea  the  latter  of  the  ahipment«  the  intent  to 
pass  the  title  is  sufficiently  shown,  and  if  the  car- 
riei  delivers  the  goods  under  asubeequent  order  6f 
tbe  shipper  to  a  thbd  person,  it  wlU  be  liable  for 
conversion.  Bailey  ▼•  Hudson  Biver  B.  Ck).  49 
N.  Y.  70. 

If  the  factor  has  made  advances  on  the  faith  of 
the  shipment  he  occupies  a  much  better  position. 

If  the  consignment  is  to  commission  merchants 
who  have  made  advances  on  goods,  the  delivery  to 
tbe  carrier  passes  the  title  to  the  consigned  so  as 
to  give  them  a  title  which  will  support  an  action  of 
replevin. .  Grosvenor  v.  Phillips,  t  Hill,  147. 

Where  one  consifirns  property  to  a  factor,  speot- 
flcally  to  meet  a  bill  drawn  upon  him,  and  trans- 
mits a  vessePs  receipt,  sufficient  title  vests  in  the 
factor  to  enable  him  to  maintain  trover  against 
one  unlawfully  taking  the  property.  Bvans  v. 
Nlohol,  4  Scott,  N.  B.  48,  8  Mann.  &  G.  814, 6  Jur.  UIO. 

The  delivery  by  a  consignor  to  a  carrier  of  goods 
to  be  transported  to  conalgneee,  in  pursuance  of  a 
apeoial  agreement  that  they  shall  sell  the  goods  to 
pay  a  draft  made  against  tiiem  and  apply  any  sur- 
plus to  pay  previous  advancep  made  by  them  to  the 
consignor,  and  the  sending  of  the  bill  of  lading 
attached  to  the  draft  to  the  consignee,  passes  title 
to  the  consignee  so  as  to  render  the  goods  no 
longer  subject  to  attachment  by  the  creditors  of 
tbe  consignor.  Halllday  v.  Hamilton,  78  U.  S.  11 
WaU.680.20I«.ed.214. 

But  some  of  the  courts  have  required  much  more 
to  vest  title  in  the  factor  than  the  mere  consign- 
ment and  advances  on  the  faith  of  it. 

Thus  a  factor  has  no  lien  unless  he  has  possession 
of  the  goods  either  by  himself  or  his  agent,  al- 
though he  has  made  advances  on  them,  paid  the 
freight  and  has  possession  of  the  biU  of  lading. 
Oliver  v.  Moore,  12  Heisk.  488. 

Mere  shipment  of  goods  to  a  factor  who  has  ac- 
cepted drafts  on  the  faith  of  it  does  not  give  him 
any  title  to  the  goods,  unless  a  bill  of  lading  or 
shipping  receipt  is  forwarded  to  him.  Elliott  v. 
Bradley,  28  Yt.  817. 
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STiipment  to  one  whose  money  paid  for  the  goode. 
When  the  consignment  is  to  the  one  who  has 
advanced  money  for  the  purchase  of  the  goods, 
the  delivery  to  the  carrier  severs  the  authority  of 
the  consignor  over  them.  Nelson  v.  Chicago,  B.  ft 
Q.  B.  Go.  2  DL  App.  180;  Chaffe  v.  Heyner,  81  La. 
Ann.  504. 

Shijnnent  by  agent  to  principal. 

If  an  agent  indebted  to  his  principal  ships  prop> 
erty  to  him  on  board  a  ship  under  a  bill  of  lading 
making  the  property  deliverable  to  the  principal, 
the  title  vests  in  the  principal  and  the  agent  can- 
n ot  countermand  the  direction.  Su mmeril  v.  Elder, 
lBinn.l08. 

If  goods  are  purchased  in  a  foreign  country  by 
an  agent  upon  the  order  of  the  purchaser,  a  deliv- 
ery on  board  tbe  ship  for  transportation  is  a 
delivery  to  the  purchaser  and  the  property  will 
vest  in  tiim  by  that  act,  and  be  will  have  no  elec- 
tion to  accept  or  reject  it,  and  hence  his  title  will 
not  be  affected  by  a  subsequent  order  by  the  ship- 
per to  pay  the  proceeds  to  a  third  person.  The 
Mary  and  Susan,  14  U.  S.  1  Wheat  25, 4  L.  ed.  27. 

Property  shipped  by  a  factor  is  to  be  regarded  at 
that  of  the  consignee,  so  far  as  the  question  whether 
or  not  it  is  subject  to  seizure  as  enemy  property  Is 
concerned,  although  it  may  be  shown  in  defense 
that  the  factor  exceeded  his  authority  and  that  In 
consequence  the  consignee  repudiated  his  action  ao 
that  the  property  never  passed  out  of  the  consign- 
or. Fry  V.  United  States,  70  U.  S.  8  WaU.  461, 18  !«. 
ed.m. 

If  an  agent  in  one  country  ships  goods  to  bis 
principal  in  another  and  places  in  the  mail  the  bill 
of  lading  making  the  goods  deliverable  to  the  prin- 
cipal, they  have  passed  absolutely  beyond  his  con- 
trol, and  the  mere  fact  that  he  draws  a  bill  of 
exchange  against  the  bill  of  lading,  which  la  dishon- 
ored, will  not  operate  to  revest  in  him  any  control 
over  the  property.  Ex  parte  Banner,  L.  B.  2  Cb» 
Div.  278, 45  L.  J.Bankr.78, 84L.T.N.S.199,24Weelc 
Bep.47e. 

Coneiirntnent  without  eondUion. 

If  the  goods  are  left  with  a  common  carrier  to  be 
delivered  to  the  consignee,  without  any  quallAca- 
tion  or  restriction,  the  consignor  parts  with  all 
control  over  the  goods.   Philadelphia  ft  B.  B.  Oo 
▼.  Wireman,  88  Pa.  284. 

And  the  passage  of  title  is  not  prevented  by  fail* 
ure  of  tbe  vendor  to  send  tbe  vendee  a  bill  of  lad- 
ing.   Oberv.Smitb,  78N.  aSia 

a  Conduct  indicatino  cm  intention  to  retain  tctla. 
Oonaioning  to  shipper's  agenL 

If  the  oonslfirnment  Is  to  the  shipper^  agent  with 
secret  Instructions  to  deliver  to  the  buyer  on  cer- 
tain conditions,  the  delivery  to  the  carrier  will  not 
pass  the  title  to  the  buy  .r.  The  Merrimack,  12  U. 
S.  8  Cranch,  817, 8  L.  ed.  575. 

Where  the  shipper  consigns  the  property  to  his 
own  agent  to  be  subsequently  delivered  to  the  pur- 
chaser, no  property  passes  by  the  simple  fact  of 
deli  very  to  the  carrier.  The  St.  Joae  Indianc,  U  U* 
8. 1  ^yheat.  206, 4  L.  ed.  TBI 
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BomoOl  T.  Green,  25  N.  J.  L.  890;  ThmniD' 
mm  V.  Ckmaver,  32  N.  J.  L.  406;  ^i»<  JarMy 
iS.  Cb.  V.  Jrenion  Car  Works  Co,  1(L  017. 

Van  S}rekel»  /.,  delivered  the  oirfnion  of 
tbe  court: 

It  appears  in  tbe  case  that  the  defendants, 
who  live  in  Patereon,  N.  J.,  made  a  valid  con- 
tract in  March,  1890,  with  the  plaintiff,  who  is 
A  bobbin  manufacturer  in  New  Hampshire, 
under  which  the  latter  was  to  manufacture 


6,000  bobbins  and  send  them  to  the  defendants 
at  Paterson.  The  following  are  tbe  control- 
ling facts  in  the  case:  Tbe  contract  was  msde 
in  March,  1890,  and  the  plainiiff  at  onoe  com- 
menced to  make  the  bobbins.  On  the  2Hth  of 
March,  1890,  the  defendants  wrote  to  one 
Wilkins,  who  had  introduced  them  to  the 
plaintiff,  requesting  ^im  to  tell  the  plaintiff  to 
stop  the  order  for  tbe  time  being.'  It  does  not 
appear  that  the  contents  of  this  let  er  were 
communicated  to  the  plaintiff.    On  the  29th 


If  the  goods  are  oooslrned  to  tbe  airent  of  the 
eonslirnor,  no  title  will  pan  to  the  one  for  whose 
use  they  are  Intended  until  there  has  been  some 
further  act  of  delivery  to  hi  m.  Bedd  v.  Burrua,  66 
Qa.574. 

But  tbe  fact  that  the  goods  are  oonalgned  to  the 
•h1pper*8  agent  wiU  not  prevent  a  passing  of  title. 
If  they  are  on  account  and  nsk  of  the  buyer.  The 
Merrlmaolc,  12  U.  8. 8  Cranch,  817. 8  L.  ed.  675. 

So  tbe  fact  that  the  goods  are  consigned  to  an 
agent  of  the  shipper  for  the  purpose  of  facilirating 
tbe  exercise  of  a  right  of  stoppage  in  tramilUt  will 
not  prevent  the  passing  of  tlUe.   iMd. 

Oonveraely  the  ftfbt  that  goods  are  consigned  to 
one  person  for  the  use  of  another  will  not  vest  the 
property  in  the  former  so  as  to  make  it  subject  to 
attachment  for  bis  debts.  Qrove  v.  Brlen,  49  U.  8b 
0  How.  tfS.  12  L.  ed.  U4& 

Aartemenl  to  Oeliver  at  deBUfnated  plaee. 

If  the  contract  Is  to  deliver  at  the  buyer^s  place 
of  business  the  title  will  not  pass  until  such  deliv- 
ery is  made.   Sneathen  v.  Grubbs,  88  Pa.  147. 

If  tbe  vendor  undertakes  to  deliver  at  a  certain 
place,  the  property  is  at  his  risk  until  it  is  so  deliv- 
ered. McNeal  v.  Braun,  56  K.  J.  L.  617;  Allis  v. 
Toi«t«  90  Mich.  126;  Taylor  v.  Gole,  111  Mass.  368. 

If  tbe  goods  aie  to  be  delivered  at  tbe  buyers 
plaoe  of  residence,  freight  to  be  paid  by  the  seller, 
they  are  at  his  risk  during  the  transit;  Murray  v. 
Nichols  Mfff.  0O.84  N.  Y.  8.  B.  68. 

If  the  contract  of  sale  requires  the  seller  to  sblp 
Ifae  property  to  a  certain  place  and  requires  that 
the  payment  should  be  made  when  they  arrive, 
their  mere  shipment  does  not  change  the' title  so  as 
to  place  tbe  goods  at  tbe  buyer's  risk  while  in  tran- 
sit. They  do  not  become  at  his  risk  until  they  have 
been  delivered  at  tbe  designated  place.  Thompson 
V.  Cincinnati^  W.  ft  Z.  R.  Go.  1  Bond,  CCVSSL 

If  the  consignor  expressly  undertakes  to  deliver 
in  a  foreign  country,  the  property  remains  in  him 
and  tbe  character  uf  the  goods,  in  reCerenoe  to 
their  being  subject  to  seizure  as  prize  or  not,  is  de- 
termined by  his  rlffbts.  Ludlow  v.  fiowne,  1  Johns. 
1,  8  Am.  Dec.  277;  DeWolf  v.  New  York  Firemen's 
Ins.  Oo.  80  Johns.  814. 

Where  flour  was  sold  by  a  shipper  **  to  arrive  at 
Boston.*'  the  title  remains  in  him  until  such  arrivaL 
Hooper  v,  Chicago  ft  N.  R.  Co.  87  Wis.  81,  9  Am. 
Bep.4a8. 

If  the  contract  obliges  the  seller  to  deliver  at  a 
certain  place,  the  default  of  the  carrier  cannot  ex- 
euse  htxa,  since  tbe  carrier  Is  his  agent.  Braddook 
Glass  Oo.  V.  Irwin,  168  Pa.  440. 

If  the  contract  obligates  the  vendor  to  deliver 
the  goods  at  a  certain  place,  mere  proof  that  be  de- 
Uvered  them  to  the  carrier  at  his  place  of  business 
Is  not  sufficient  to  entitle  him  to  recover  for  their 
nrkMu   8eev.  Bemheimer,  6  Jone8ft8.40. 

If  It  Is  the  express  contract  that  the  property  Is 
to  be  shipped  by  tbe  seller  to  the  plaoe  of  business 
of  the  purchaser  at  tbe  expense  of  the  seller,  the 
plaoeof  delivery  Is  the  purchaser's  place  of  busi- 
iiesB,and  any  loss  on  the  way  must  fail  on  the  sell- 
w.  Derlne  v.  Bdwards,  101 BL 188. 

trader  an  order  for  flour  to  be  manufaotuied  and 
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delivered  by  tbe  vendor  at  the  vendee's  place  of 
business,  no  title  passes  until  there  has  been  an  ac- 
ceptance by  the  buyer  of  the  flour  tendered  by  tbo 
seller.    Hanauer  v.  Bartels,  8  Colo.  614. 

But  tbe  contract  may  vest  tbe  title  in  the  buyer 
at  the  time  of  shipment,  notwithstanding  tbe  sell- 
er is  to  deliver  tbe  goods  at  their  destination.  Such 
a  contract  was  held  to  exist  where,  immediately  on 
the  shipment  of  the  goods,  tbe  insurance  policy 
and  bill  of  ladmg  were  handed  over  to  the  buyer, 
BO  that  from  all  tbe  circumstances  in  tbe  case  the 
intention  was  manifest  to  plaoe  the  title  In  him. 
Calcutta  ft  B.  S.N.  Co.  v.  De  Mattes,  82  L.  J.  Q.  B. 
828. 

In  Sparkes  v.  Marshall,  t  Blng.  N.  C.  761, 8  Soott, 
172, 2  Hodges,  44,  It  was  held  that,  although  tbe 
goods  were  to  be  delivered  at  tbe  residence  of  the 
buyer,  yet  he  bad  an  insurable  mterest  in  them 
from  the  time  be  was  notified  of  their  being  placed 
in  tbe  carrier's  poesession. 

And  It  has  been  held  that  althouffh  the  manufact- 
urer undertakes  to  deliver  the  goods  at  tbe  buy* 
er's  place  of  business,  tbe  buyer  must  accept  them 
if  tbey  are  only  deteriorated  to  the  extent  that  is  a 
necessary  Incident  of  the  transportation.  Bull  v. 
Koblnson,  10  Sxoh.  848,  8  a  L.  Bep.  1878, 84  L.  J. 
£xch.l6&, 

fiCIl  of  tadina. 

Without  going  into  tbe  question  of  how  far  a  bill 
of  lading  represents  the  eroods  so  that  tbe  title  to 
them  may  be  passed  by  an  assignment  of  tbe  bill 
of  lading,  it  may  be  said  that  as  between  consign- 
or and  consignee  the  form  of,  and  method  of  deal- 
ing with,  the  bill  of  lading  is  a  potent  factor  in  de- 
termining the  Intention  as  to  the  location  of  the 
title. 

The  ordinary  effect  of  passing  title  by  delivery 
to  tbe  carrier  may  be  controlled  betaking  a  bill  of 
lading.  Bruce  v.  Wult,  8  Mees.  ft  W.  16:  Walt  v. 
Baker,  8Bxcb.  1, 17  L.  J.  Bxch.  807;  Turner  v.  Liver« 
pool  I>ocks  Trustees,  6  Bxch.  618,  80  L.  J.  Bxch. 
898:  Ellersbaw  v.  Magniac  6  Bxch.  670;  The  Aurora* 
4  C.  Bob.  818;  Jones  v.  Brewer,  79  Ala.  645;  Benrer 
V,  State,  60  Ark.  80;  Seymour  v.  Newton,  105  Mas^i. 
272;  Farmers  ft  M.  Nat  Bank  v.  Logan,  74  N.  T. 
668. 

Agents  for  the  purchase  of  goods  may  retain 
titie  in  themselves  until  they  are  paid  for,  by  tak- 
ing a  bill  of  sale  In  their  own  names  and  taking  a 
bill  of  lading  in  such  terms  as  to  show  their  Inten- 
tion to  retain  the  control  and  disposition  of  the 
property.  ITarmers  ft  M.  Nat.  Bank  v.  Logan« 
supra. 

The  fact  that  an  Invoice  is  sent  to  tbe  alleged 
owner  Is  not  sufllcient  to  pass  tbe  title  to  him,  if 
tbebiU  of  lading  Is  taken  in  tbe  name  of  a  third 
person,  altbouffh  It  Is  at  the  request  of  such  owner* 
if  tbe  aooompanying  draft  is  sent  to  the  third  per^ 
son  and  paid  by  him.  Dows  v.  National  Bzeb* 
Bank  of  Milwaukee,  91 U.  S.  618, 88  L.  ed.  814. 

Moki/na  (roods  dsUoeraUs  tooonc{(mor*sonl0r. 
If  the  goods  are  sent  by  the  oonsignor  on  his  own 
aooount,snbjectto  his  own  order,  they  remain  hia 
until  some  further  act  is  done  to  transfer  the  titlft 
to  the  consignee.   Baker  v.  VuUer,  81  Pick.  Uk 
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of  March,  1800.  Wilkins  replied  to  tbe  letter  of 
the  defendants,  asking  them  to  explain  why 
they  wished  to  have  the  order  canceled.  The 
case  shows  no  reply  to  this  letter.  On  the  6lh 
of  June,  1800.  the  plaintiff  shipped  to  defend- 
ants by  railroad  1,400  bobbins,  and  on  July 
25, 1800,  the  balance  of  the  6,000  were  shipped 


in  same  way.  Both  lots  arrived  safely  in  Pat- 
erson,  and  on  the  14th  of  August,  1890,  the 
defendants  wrote  to  the  plaintiff  that  ther 
would  not  accept  or  pay  for  them.  This  suit 
was  instituted  to  recover  the  price  agreed  upon 
when  the  order  was  given. 
The  first  ground  of  defense  Is  that  the  oon- 


If  the  property  Is  delivered  to  the  carrier  as  that 
of  the  vendor  and  subject  to  his  order,  no  title  will 
pass  to  one  claiming  as  vendee.  I^eeter  v.  McDow- 
ell, 18  Pa.  9L 

If  the  goods  are  consigned  to  the  shipper  In  the 
care  of  the  purchaser,  the  title  ?rili  not  pass  so  as 
to  place  them  at  the  purchaser's  risk.  Ward  v. 
a:aylor,66I11.4IM. 

The  title  does  not  pass  If  the  property  is  shipped 
consigned  to  the  seller.  Sohn  v.  Jervls,  101  Ind. 
87a. 

If  the  etalpplng  receipts  direct  the  carrier  to  de- 
liver the  goods  to  the  shipper's  order,  the  tlUe  will 
notpass  so  as  to  authorize  a  delivery  to  the  buyer 
imtll  such  order  has  been  given.  Llbby  v.  IngsOls, 
121  Mass.  608. 

Taking  the  bill  of  lading  in  the  name  of  the  con- 
signor prevents  the  title  from  passing  until  the 
bill  of  lading  is  assigned.  MoCormick  v.  Joseph, 
77AUI.286. 

A  seller's  taking  a  bill  of  lading  In  his  own  name 
is  strong  evidence  against  an  intention  to  pass  title. 
Reynolds  v.  Scott  (GaL)  July  18, 1884. 

If,  by  the  bill  of  lading,  the  goods  are  to  be  de- 
livered to  the  order  of  dbe  vendor.  It  clearly  oper^ 
ates.  In  the  absence  of  rebuttlxig  evidence,  to 
retain  the  title  in  the  vendor,  and  Indicates  an  in- 
tention that  the  property  shall  not  pass.  Alabama 
G.  8.  B.  Go.  V.  Mount  Vernon  Go.  84  Ala.  173. 

The  fact  that  the  buyer  has  paid  for  the  property 
before  it  is  placed  on  board  wlU  not  give  him  a 
title  to  It  if,  prior  to  Its  shipment,  he  receives  a 
telegram  from  the  seller  that  it  would  not  be 
shipped  to  him,  and  the  seller  takes  bills  of  lading 
subject  to  his  own  order,  or  that  of  a  fictitious  per- 
son, which  he  indorses  to  a  third  person.  Gkibar- 
ron  V.  Kreeft,  L.  R.  10  Exch.  S74,  44  L.  J.  Bxch.  238, 
88  L.  T.  N.  S.  866,  24  Week.  Rep.  146. 

In  case  of  a  contract  to  deliver  fifty  barrels  of 
potash  for  cash  on  delivery,  where  the  buyer  pro- 
cured a  vessel  for  the  shipment  and  directed  the 
potash  to  be  delivered  on  the  vessel  and  the  sellers 
so  delivered  It  but  took  receipts-  In  their  own 
names,  which  were  stolen  by  the  buyer  and  a  bill 
of  lading  issued  to  him  on  the  faith  of  them,  it  was 
held  that  the  title  had  not  passed.  Brower  v.  Pea- 
body,  18  N.  Y.  121. 

But  although  the  goods  are  made  deliverable  to 
the  consignors'  order,  the  title  will  pass  if  he  sends 
the  consignee  a  letter  containing  an  order  on  the 
carrier  for  their  possession,  which  Is  accepted  by 
the  carrier.  Hatoh  v.  Lincoln,  IS  Cush.  84;  Hateh 
V.  Bayley,  IB  Gush.  27. 

So  the  mere  fact  of  the  consignor's  taking  the 
bill  of  lading  In  his  own  name  is  not  in  all  cases  to 
be  taken  as  conclusive.  Other  circumstances  may 
be  such  as  to  control  its  effect. 

If  the  contract  is  to  deliver  the  goods  on  the  rail 
of  the  vessel,  the  fact  that  after  they  are  so  deliv- 
ered the  seller  takes  a  bill  of  lading  in  his  own 
name  is  merely  evidence  for  the  consideration  of 
the  Jury  as  to  whether  he  intended  to  deliver  or  not. 
Gibbons  v.  Bobinson,  68  Mich.  146. 

If,  after  receiving  an  advance  from  a  commission 
merchant,  a  consignor  ships  a  carload  of  goods 
consigned  to  the  commission  merchant,  accompa- 
nied by  an  invoice  of  the  shipment  with  a  letter  of 
advice  stating,  "We  deliver  this  load  on  account  of 
our  indebtedness,'*— the  fact  that  the  bill  of  lading 
IsKaken  by  the  consignor  in  his  own  name  and  not 
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forwarded,  will  not  prevent  the  title  from  passing. 
Straus  V.  Weasel,  80  Ohio  St.  211. 

If,  after  acceptance  of  the  draft  drawn  for  the 
purchase  money,  the  goods  are  delivered  to  the 
carrier,  the  passage  of  the  title  will  not  be  pre- 
vented by  the  taking  of  the  receipts  by  the  seller 
in  his  own  name.  Hall  v.  Bichardson,  16  Md.  807, 
77  Am.  Deo.  803. 

A  more  conclusive  fact  la  the  one  as  to  the  loca- 
tion of  the  risk  during  transit. 

If  the  goods  are  sent  upon  the  account  and  risk 
of  the  shipper,  the  delivery  to  the  master  Is  a  de- 
livery to  him  as  agent  of  the  shipper,  not  of  the 
consignee.  The  Frances,  12  U.  S.  8  Granch,  418, 3  K 
ed.600. 

Gonversely  in  Mirabita  v.  Imperial  Ottoman 
Bank,  L.  B.  8  Bxch.  Div.  164, 47  L.  J.  Exch.  418,  88 
L.  T.  N.'S.  607,  it  is  said  that  if  the  property  is 
shipped  at  the  buyer^s  risk,  the  fact  that  the  seller 
takes  the  bills  of  lading  in  his  own  name  and  re- 
tains oontrol  of  them  will  show  nothing  further 
than  that  he  Intended  to  secure  the  price,  and  that 
upon  tender  thereof  the  buyer  would  have  an  ab- 
solute right  of  property  in  the  goods,  notwith- 
stendlng  the  bUls  of  lading  had  been  indorsed  to  a 
third  person. 

If  the  goods  are  shipped  on  account  and  at  the 
risk  of  the  consignee,  the  mere  fact  that  the  bOlsof 
lading  are  teken  making  the  goods  deliverable  to 
the  consignor^  own  order,  does  not  prevent  the 
passing  of  title  so  that,  if  the  consignee  obtain  pos- 
session, the  consignor  cannot  recover,  although 
there  may  be  a  liability  on  the  part  of  the  carrier 
for  delivering  contrary  to  his  orders.  Goxe  v.  Har- 
den, 4  Bast,  211, 1  Smith.  20. 

In  Nichols  v.  Glent.  8  Price,  647,  it  is  said  that 
wherever  a  delivery  of  goods  to  a  carrier  consigned 
to  a  person  at  a  distenoe  has  been  considered  as  a 
delivery  to  the  consignee  it  has  been  invariably  at 
his  proper  risk  and  under  a  formal  consignment  by 
indorsement  of  bills  of  lading. 

If  a  merchant  sends  goods  to  another  on  the  lat- 
ter^s  account  and  draws  bills  on  htm  for  such  goods 
the  title  will  pass,  although  the  money  Is  not  paid. 
Godfrey  v.  Furzo,  8 1\  Wms.  185. 

The  words  **free  on  board**  In  a  contract  of  sale 
indicate  that  after  the  goods  are  shipped  they  will 
be  on  account  and  at  the  risk  of  the  buyer.  Stock 
V.  Inglis,  L.  B.  12  Q.  a  Div.  678w 

If  the  consignor  advises  the  consignee  by  letter 
that  he  has  chartered  a  ship  on  his  account  and  en- 
closes him  an  invoice  of  the  goods  laden  on  board, 
wh  Ich  were  therein  expressed  to  be  for  account  and 
risk  of  the  consignee,  the  title  vests  in  the  con- 
signee; and  if  the  consignor^  agent  obtains  pos- 
session of  them  and  refuses  to  deliver  them  without 
inunediate  payment,  the  consignee  may  maintain 
trover  for  theuL  Walley  v.  Montgomery,  S  Bast, 
686. 

And  if,  in  addition  to  placing  the  goods  at  the 
risk  of  the  consignee,  the  bill  of  lading  is  indorsed 
and  transmitted  to  him,  the  Intention  to  vest  the 
title  in  him  is  usually  regarded  as  conclusively 
shown. 

The  property  will  vest  upon  the  delivery  of  the 
goods  on  board,  on  account  and  risk  of  the  con- 
signee, and  transmission  of  the  bill  of  lading.  Key 
V.  Gotesworth,  7  Bxch.  605, 22  L.  J.  Bxch.  i. 

Where,  In  response  to  an  order  to  ship  goods, 
they  are  placed  on  board  a  ship  in  regular  oomta 
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iTHct  was  made  by  Raroaey  A  €h>re,  and  not 
by  the  Ramsey  &  Gore  Manufacturing  Com- 
pany, and  that,  therefore,  the  motion  to  non- 
suit on  the  trial  should  have  prevailed.  There 
Is  no  merit  In  this  contention.  The  letter  of 
August  14,  1890,  acknowledges  that  it  is  the 
contract  of  the  company. 


The  second  objection  is^that  all  the  hobblnu 
were  not  sent  at  once,  and  that  the  defendants- 
were  not  bound,  under  the  contract,  to  aooei'' 
less  than  the  whole  number  ordered.  Oonced 
ing  this  to  be  so,  the  sufficient  answer  is  th»t 
this  objection  was  not  taken  on  the  trial  below, 
and,  when  the  letter  notifying  the  plaintiff  of 


of  trade  and  a  hill  of  ladloff  taken  maUnflr  them 
deliverable  to  the  shfpper^s  order,  which  is  Imme- 
-dtately  fodorsed  to  the  buyer  and  traDsmitted  to  an 
«prent  for  him,  the  title  passes  so  as  to  place  the 
coods  at  the  risk  of  the  buyer.  Browne  ▼.  Hare,  8 
Hurler.  *  N.  484.  27  L.  J.  Exoh.  872,  affirmed  In  4 
HarlBt.*N.839e,»L.  J.Bzoh.ft,6  Jar.N.  &711,7 
Week.  Bep.  619. 

If  (he  goods  are  delivered  to  the  earrier  for  the 
account  and  at  the  risk  of  tbe  oooslffoee,  and  the 
Invoice  and  bill  of  lading  transmitted  to  him,  the 
title  is  passed  eo  that  the  subsequent  failure  of  the 
eonfldgnee  to  perform  his  contract  by  sending  a 
4Hinker*8  draft  in  payment,  will  not  revest  the  title 
In  the  consignor  so  as  to  enable  him  to  regain  poe- 
eeeslon  of  tbe  property.  Wilmshurst  v.  Bowker,  8 
€oott,  N.  R.  871, 7  Mann,  k  G.  888,  reversing  8  8cott« 
N.  R.  27SI,  2  Mann,  it  G.  792.  And  also  apparently 
overruling  the  same  case  on  a  former  hearing,  6 
fif  ng.  N.  C.  541. 

A  debtor  who  accepts  an  order  from  bis  creditor 
to  purchase  goods,  and  after  complying  with  It  puts 
them  on  oreditor*s  vensel  sent  for  tnem,  as  the 
creditor's,  advises  him  of  the  shipment  on  his  ao- 
•count  and  risk  and  remits  him  the  invoice,  thereby 
passes  the  title  and  he  cannot  regain  it  by  subse- 
quently sending  the  bill  of  lading  payable  to  the 

order  of to  his  agent,  accompanied  by  a  draft, 

with  instruction  to  deliver  the  bill  of  lading  to  the 
ereditor  only  in  case  he  accepts  the  draft.  Ogle  v. 
Atkinson,  5  Taunt  760, 1  Marsh.  828. 

Shipping  receipts  forwarded  to  the  consignee  wlU 
^ye  him  the  same  rights  that  he  would  acquire  by 
a  bill  of  lading.  Davis  ▼.  Bradley,  28  Yu  U8,  86 
Am.  Dec  22flL 

BlUofTadinoinnamecf  eon»lane$» 

the  presumption  is  that  the  consignees  named 
in  the  bill  of  lading  to  whom  the  proV'drty  is  to  be 
delivered  on  the  sole  condition  that  they  pay  the 
freight,  have  the  title  thereto.  Webb  v.  Winter,  1 
Cai.417. 

A  delivery  of  goods  In  the  usual  course  of  busi- 
ness to  be  transported  to  the  buyer  and  the  taking 
of  a  bill  of  lading  in  the  buyer's  name  transfers 
the  title  to  the  goods  and  places  them  at  tbe  buy- 
er's risk.    Putnam  v.  TilJotson,  18  Met.  617. 

The  actual  shipment  of  goods  pursuant  to  the 
order  of  the  buyer  on  board  a  vessel  designated  by 
him  for  that  purpose,  under  a  bill  of  lading  mak- 
ing the  goods  deliverable  to  the  buyer,  passes  the 
title  to  him,  and  tbe  seller  cannot  defeat  his  right 
by  retaining  the  bill  and  sending  it  to  his  own 
agent  with  directions  not  to  deliver  it  until  the 
goods  are  paid  for.    Stanton  v.  Eager,  16  Pick.  46T. 

The  delivery  by  a  shipper  to  a  carrier  of  goods 
consigned  to  a  third  person  and  a  bill  of  lading 
taken  in  the  name  of  such  third  person,  for  the 
purpose  of  securing  an  existing  indebtedness  from 
the  shipper  to  the  third  person,  operates  as  a  trans- 
fer of  the  legal  title,  although  the  third  person  has 
not  signified  his  assent  to  the  transaction.  Grove 
T.  Brien,  48  U.  8. 8  How.  428,  12  L.  ed.  1142. 

Where  goods  were  shipped  under  a  bill  of  lading 
Slating  that  they  were  '"shipped  by  order'*  and 
were  to  be  delivered  **to  order  or  assignee,*'  the 
court  held  that  the  only  proof  of  ownership  waei 
the  possession  of  the  bill  of  lading,  and  that,  al 
though  the  shipment  was  to  factors,  for  sale  and 
accounting  of  profits,  yet  persons  to  whoos  the 
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factors  bad  assigned  the  bill  of  lading  were  enti- 
tled to  the  property.    Olidden  v.  Lucas,  7  OaL  26. 

IT  lumber  is  delivered  on  board  cars  consigned 
to  the  buyer,  the  fact  that  the  bills  of  lading  arc 
retained  by  the  laborers  to  secure  payment  of  their 
wages  is  not  sufficient  to  defeat  the  passing  of  thr 
title.  Hope  Lumber  Go.  T.  Foster  k  L.  Hardware 
Go.  68  Ark.  198. 

If  the  goods  are  consigned  by  the  bill  of  lading 
to  the  consignee,  the  fact  that  tbe  bill  is  retained 
by  the  consignor  and  sent  to  his  agent  with  direc- 
tions not  to  deliver  It  until  the  price  is  paid,  will 
not  prevent  the  title  from  passing,  fiobinson  v. 
Pogue,  86  Ala.  297. 

But  in  one  case  it  was  held  that  a  bUl  of  lading 
by  which  goods  are  made  deliverable  to  the  oon- 
signee  is  revocable  until  the  goods  or  bill  of  lading 
are  delivered  to  him.  Mitchel  t.  Bde,  11  Ad.  k  VL 
688, 8  Perry  a;  D.  OS. 

So  that  delivery  of  goods  on  board  a  ship  belong- 
ing to  tbe  consignee  and  taking  a  bill  of  lading 
making  the  goods  deliverable  to  the  consignee^  he 
paying  the  freight,  will  not  transfer  the  title:  but 
the  consignor  may  change  the  destination  of  the 
goods  by  subsequent  Indorsement  on  the  blU  of 
lading.    Ibid, 

Draft  €boainit  MR  of  lodCtiff. 

If  property  is  consigned  to  a  correspondent,  sub- 
ject to  a  bill  of  exchange,  the  title  will  not  pass 
until  the  acceptance  of  the  bilL  Brandt  t.  Bowl- 
by.  2  Bam.  k  Ad.  9SL 

If  the  bill  of  lading  is  attached  to  a  bill  of  ex- 
change and  forwarded  to  a  bank  for  co]lecti'>n  the 
title  will  not  pass.  Seellngson  v.  Philbrlck,  wi  ITed. 
Rep.  8(0. 

If  goods  are  delivered  to  a  carrier  to  be  for- 
warded to  a  consignee  for  sale,  the  fact  that  the 
bill  of  lading  is  made  out  in  favor  of  the  consignee 
and  that  the  consignor  is  indebted  to  the  con- 
signee for  previous  advances,  will  not  operate  to 
transfer  the  title  to  the  consignee,  if  a  draft  is 
drawn  against  the  shipment  and  attached  to  the 
bill  of  lading  and  placed  in  the  hands  of  a  bank  to 
be  held  until  the  draft  Is  accepted.  Bank  of  Ro- 
chester V.  Jones,  4  N.  Y.  487,  66  Am.  Dec.  2iNlL 

If  goods  are  ordered  to  be  shipped  with  a  draft 
at  sight  attached  to  tbe  bill  of  lading,  the  direction 
is  evidence  that  the  title  to  the  goods  is  not  to  pass 
until  the  draft  is  paid.  Indiana  Nat  Bank  ▼.  Col- 
gate, 4  Daly,  41. 

Persons  to  whom  property  is  consigned  for  srI<' 
have  no  right  to  receive  and  retain  the  properi\ 
and  dishonor  the  draft  drawn  against  it,  althougii 
there  was  due  them  from  the  consignor  a  balanrv 
on  an  old  account.  Commercial  Bank  of  Keokti  i 
V.  Pf eilfer,  108  N.  Y.  242. 

If  a  draft  accompanies  the  bill  of  lading,  th*- 
consignee  cannot  claim  title  to  the  property  ami 
refuse  to  accept  tbe  draft.  First  Nat.  Bank  v. 
Crocker,  111  Mass.  188. 

Shipping  the  goods  according  to  the  orders  ann 
intentions  of  the  purchaser  and  handing  over  bilt« 
of  lading  to  his  agents  to  be  forwarded  to  his  son- 
signees  will  pass  tbe  title,  although  he  subsequent).* 
refuses  to  sign  the  draft  upon  the  oonsigneep. 
which  was  to  be  the  seller's  security  for  paymen  i 
of  the  purchase  price.  Harrison  ▼•  Williamson,  z 
Sdw.  Cb.  480. 8  L.  ed.  466. 

If  the  goods  aro  deUvefabia  to  Iha  order  off  the 
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tbe  defendants'  refueal  to  accept  was  irritteo, 
the  whole  number  of  bobbins  were  in  Paier- 
son,  of  which  fact  the  defendants  bad  notice. 
The  third  ground  of  defense  is  that  the  order 
to  stop  for  a  time  terminated  the  plaintiff's 
right  to  fill  the  order,  but  to  this  I  cannot 
agree.    His  right,  under  the  contract,  was  to 


proceed  at  once  with  tbe  manafactore  of  the 
goods,  and  to  make  delivery  within  a  reason* 
able  time.  The  defendants  had  no  right  to 
require  him  to  stop  temporarily,  and  could 
not,  by  such  notice,  change  the  plaintilTa  righia 
under  the  contract. 
The  fourth  ground  relied  upon  by  tbe  do* 


oonsliTQor,  and  the  bill  of  lading  with  draft  at- 
taobed  is  forwarded  for  coUeotion,  no  title  i>aMe8. 
Alderman  v.  Bastern  B.  Go.  116  MasB.  288. 

Tbe  faot  that  the  cootmot  provide!  that  the 
goods  shall  be  shipped  free  on  board  does  not  make 
a  delivery  to  the  carrier  a  delivery  to  the  purchas- 
er, if  the  bin  of  lading  la  taken  to  the  vendor^s  or- 
der aed  attached  to  a  draft  transmitted  to  tbe 
vendor*s  agent  for  collection.  Brwin  y.  Harris,  87 
Oa.  888. 

Betention  of  the  bill  of  lading  and  forwarding  it 
to  agents  to  deliver  to  the  vendee  on  payment  of 
th^  draft,  of  themselves,  sufficiently  indicate  an 
Intention  to  retain  possession  and  control  of  the 
property  shipped.  Bergeman  ▼•  Indianapolis  & 
St.  L.  R.  Oo.  104  Mo.  77. 

Where  tbe  consignor  sends  the  bill  of  lading  to 
bis  agent  at  the  port  of  delivery,  accompanied  by 
a  bill  of  exchange  to  be  accepted  by  the  consig- 
nee, with  directions  to  hand  over  the  bill  of  lading 
when  the  bill  of  exchange  is  accepted,  the  pre- 
sumption is  that  the  title  should  not  jmss  until  ac- 
ceptance. Shepherd  v.  Harrison,  L.  B.  6  H.  L.  116, 
ML.  J.  Q.  a  148, 24  L.  T.  N.  8.  a^,  20  Week.  Rep.  1, 
affirming  I*.  JEL  4  Q.  B.  196, 488, 88  L.  J.  Q.  fi.  106, 

m. 

But  it  has  been  held  that  if  the  goods  are  deliv- 
ered under  a  bii)  of  lading  stating  that  they  are  on 
account  of  the  consignee  as  his  own  goods  and  to 
be  delivered  to  him,  the  fact  that  bills  are  drawn 
for  the  unpaid  purchase  money  is  not  sufficient  to 
prevent  the  passing  of  the  title.  Ogle  t.  Atkin- 
son, 1  Marsh.  888,  5  Taunt.  750. 

Bo  if  the  goods  were  delivered  to  the  carrier  con- 
signed to  the  buyer,  and  the  bill  of  lading  taken  in 
his  name,  the  Jury  may  be  authorised  to  find  an 
Intention  to  deliver  to  him,  although  the  bill  of 
lading  was  attached  to  a  draft  and  sent  to  a  bank 
with  direction  not  to  deliver  the  bill  of  lading  un- 
til the  draft  was  accepted.  Wigton  v.  Bowley,  180 
Ma88.2IS2. 

And  the  mere  faot  that  the  master  of  the  vessel 
attempts  to  withhold  the  goods  until  the  consignee 
accepts  the  draft  drawn  against  the  bill  of  lading, 
will  not  prevent  the  delivery  upon  the  boat  pass- 
ing the  title.  Groning  v.  Mendham,  6  Maule  ft  S. 
180. 

It  has  been  held  that  if  the  bill  of  lading  is  taken 
in  the  name  of  the  consignor  and  attached  to  a 
draft,  the  title  will  not  pass  to  the  consignee  until 
the  draft  is  paid.  Jenkyns  v.  Brown,  14  Q.  B.  406, 
19  L.  J.  Q.  B.  286, 14  Jur.  60S. 

So  the  fact  that  the  bill  of  lading  is  taken  in  tbe 
name  of  the  shipper  and  attached  to  a  draft  and  for- 
warded through  a  bank  for  collection  does  not  im- 
port an  intention  to  give  credit,  so  that  the  buyer 
is  entitled  to  the  bill  of  lading  upon  acceptance  of 
the  drafc  Minnesota  Secur.  Bank  v.  Luttgen«  20 
Minn.  868. 

Conversely  it  has  been  held  that  when  a  biU  of 
lading  is  transferred  to  the  consignee,  and  at  the 
same  time  he  accepts  the  bill  of  exchange  for  the 
value  of  the  goods,  he  acquires  an  absolute  interest. 
Dows  V.  Oobb,  10  N.  Y.  Leg.  Obs.  16L 

Tbere  seems  to  be  no  doubt  but  that  the  pay- 
ment of  the  draft  and  reoeipt  of  tbe  bill  of  lading 
Will  Test  the  title  in  the  oonsigneew  Forcheimer  v. 
Stewart,  66  Iowa,  604. 

Bp§eldl  eonUraeti  or  eoiirses  of  dMHing, 
When  goods  are  placed  In  the  charge  of  a  oairler 
«IL.R.  A. 


under  a  contract  by  a  mining  oompany  to  ship  to 
a  bank  the  product  of  its  mine  In  consideration  of 
advances  nutde  by  tbe  bank,  and  that  the  carrier 
should  be  regarded  bb  an  agent  of  tbe  twnk,  tlie 
title  passes.  First  Nat.  Bank  v.  MoAndrews,  7 
Mont.  150. 

After  a  boat  is  completely  laden  and  a  receipt 
for  the  contents  taken  from  the  master  and  the  re* 
ceipt  is  sent  to  a  consignee  accompanied  by  ao 
agreement  that  tbe  consignee  may  have  the  prop* 
erty  if  he  will  accept  a  draft  against  it,  tbe  accept- 
ance of  the  draft  passes  tbe  title  so  that  the  prop* 
erty  cannot  be  subsequently  appropriated  to  an. 
other  person.  Bryans  v.  Mix,  4  Mees.  A;  W.  776,  \ 
Hurlst.  A  N.  480. 

Shipment,  accompanied  by  notice  thereof  in  ao* 
cordance  with  the  order,  passes  title  to  the  buyer, 
Schmertas  v.  I)wyer,58  Pa.  858. 

If  In  accordance  with  a  course  of  dealing,  gooda 
are  consigned,  a  letter  of  advice  is  forwarded,  and 
a  bill  of  exchange  drawn  against  the  oonsignmenS 
and  accepted  by  the  consignee,  the  title  passes,  al- 
though there  is  no  express  agreement  that  it  should 
do  BO.  Holbrook  v.  Wight^  24  Wend.  160,  86  Am. 
Dec  607. 

In  Tooke  v.  Holllngworth,  6  T.  *R.  218,  2  H.  BU 
601,  where,  by  agreement  tbe  consignor,  was  to> 
send  the  consignee  all  of  a  certain  kind  of  property 
which  he  could  at  a  certain  price  and  who  froia 
time  to  time  drew  upon  the  consignee  for  the  value» 
and  having  made  drafts  sent  some  property  to  en- 
able the  consignee  to  meet  them,  after  the  con- 
signee had  become  bankrupt,  it  was  held  that  the- 
consignor  was  entitled  to  get  the  property  back* 
on  the  ground  that  It  was  sent  for  a  particular  pur* 
pose,  and  that  that  purpose  not  having  been  an» 
swered  the  property  remained  In  him. 

ImposUion  of  conditUma, 

The  imposition  of  conditions  on  the  oonsfgnee 
will  prevent  the  passing  of  title  until  the  conditions 
are  complied  with.  The  Frances,  13  U.  S.  0  Cranch, 
188.  8  L.  ed.  608. 

Tbe  title  will  not  pass  if  the  property  Is  shipped 
subject  to  the  performance  by  the  vendee  of  a  con- 
dition precedent.  Millhlser  v.  Brdman,  08  N.  GL 
282. 

If  the  sale  is  so  conditional  that  delivery  to  th» 
buyer  himself  would  not  pass  title  until  the  condi- 
tion is  complied  with,  a  delivery  to  tbe  rarrler  wiifr 
not  have  that  effecL   Stone  v.  Perry,  60  Me.  48. 

Where  coal  was  sold  and  shipped  on  board  a  vessel 
chartered  by  the  buyer  to  be  paid  for  in  cash 
against  bill  of  lading  in  the  hands  of  the  selier> 
agent  at  the  port  of  delivery.  It  was  held  that  no- 
property  passed  until  the  condition  was  fulfllled. 
Moakes  v.  Micolson,  10  a  a  N.  S.  200, 84  L.  J.  a 
P.  278. 

If  the  sale  is  on  condition  that  notes  shall  be  sent 
in  payment,  tbe  title  will  not  pass  until  the  notes- 
are  sent,  although  the  goods  are  delivered  to  a 
carrier  for  transportation.  Hlrschom  v.  Ganney*. 
08  Mass.  140. 

If  the  goods  are  delivered  to  a  carrier  under  a  con- 
tract for  payment  of  cash  on  arrival,  the  payment 
of  the  cash  is  a  condition  precedent  to  the  passing 
of  title.  Daugherty  T.  Fowler,  10  I^  B.  A.  814, 44 
Kan.  628. 

But  a  stipulation  for  payment  on  arrival' will  not 
of  itself  prevent  the  title  from  passing,  or  make 
either  payment  or  arrival  a  oondltlon  preoedent 
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fendantfi  is  tbe  debatable  one,  and  that  Is  that 
there  was  no  acceptance  by  tbe  defendants, 
and  therefore  that  the  title  did  not  pass  to  de- 
fendants, and  the  price  conseouently  cannot 
be  soed  for;  that  the  only  remedy  of  the  plain- 
tiff is  an  action  of  damages  for  nonacceptance. 
If  the  question  in  this  case  was  whether  there 


was  delivery  and  acceptance  to  take  the  case 
out  of  the  statute  of  frauds,  it  would  be  clear 
that  the  plaintiff  could  not  recover,  for  there 
was  a  refusal  to  accept.  In  this  case  the  con- 
tract is  conceded  to  be  a  valid  contract  in  writ- 
ing, and  the  question  presented  is  the  narrower 
one,  whether  there  was  such  a  delivery  as 


thereto.  If  the  seller  has  appropriated  the  goods  to 
the  contract  hy  delivering  them  to  a  carrier  desig 
nated  by  the  buyer,  or,  in  the  absence  of  such 
destfniatlOD,  to  a  carrier  Id  due  course  of  trade. 
Farmers  Phosphate  Co.  v.  GUI,  1 L.  B.  A.  407, 08  Md. 
697. 

In  Norfolk  Southern  H.  Co.  T.  Baraee,  104  N.  C 
28,  It  was  held  that  it  goods  are  sold  and  shipped  to 
t>e  deUvered  upon  payment  of  tbe  purchase  money, 
the  right  of  property  passes  to  the  buyer,  but  the 
right  of  posMasion  remains  in  the  seller  untiJ  the 
price  has  been  paid;  and  that  if  tbe  buyer  obtains 
poflseasfon  without  paying  the  price  and  sells  to  a 
1x>na  flde  purchaser,  the  seller  cannot  retake  the 


The  fact  that  tbe  payment  was  to  be  made  upon 
the  arrival  of  the  goods  does  not  impose  the  risk 
of  transit  on  the  seller,  if  his  contract  was  to  de- 
liver on  a  certain  boat  at  Boston  bound  for  the 
boyer^  place  of  residence.  Barry  v.  Palmer,  19 
Sfe.80S. 

TThe  mere  fact  that  the  obligation  to  pay  is  depend- 
ent upon  tbe  acceptance  of  the  materials  by  a  build- 
ing committee  will  not  prevent  tbe  passing  of  title. 
If  the  materials  shipped  were  of  the  quality  which 
the  contract  called  for.  so  that  the  committee  was 
bound  to  accept.   Bechtin  v.  MoGary,  117  Ind.  18& 

d.  Sufficiency  of  chcmge  of  poMeoCon  a»  feQordB 

credUora, 

The  delivery  to  the  carrier  is  a  sufBdent  change 
of  pocsesslon  to  make  the  sale  valid  as  against  at- 
taching creditors.    Hall  v.  Oaylor,  87  Conn.  66a 

Under  a  completed  sale  of  hay  to  be  delivered  at  a 
river  landing,  there  is  a  sufficient  change  of  posses, 
•ion  when  it  is  delivered  at  that  place  and  tbere 
taken  poesession  of  by  an  agent  of  the  buyer  and 
by  falm  placed  on  board  a  vessel  for  transportation 
to  market,  to  prevent  its  being  attached  as  the 
property  of  the  vendor.  Schmidt  v*  Nunan,  08  Gal. 
871. 

a.  PUue  whero  sols  it  eontumnuMted, 

Intimately  connected  with  the  question  how  far 
delivery  to  a  carrier  is  a  delivery  to  a  buyer  is  the 
farther  one  as  to  what  is  to  be  considered  as  the 
lilaoe  where  a  sale  is  consummated. 

In  Tegler  v.  Bhipman,  88  Iowa,  194, 11  Am.  Bep. 
US,  the  question  of  the  place  of  sale  seems  to  be 
made  to  depend  upon  the  fact  as  to  where  the  oon- 
tracstwas  completed  rather  than  where  the  proper- 
ty was  delivered,  the  court  stating  that  if  an  agent 
for  the  sale  of  liquors  forwarded  an  order  to  bis 
principals  in  another  state,  to  be  by  them  accepted 
or  rejected  at  their  pleasure,  the  sale  would  be  in 
the  latter  state,  but  if  he  made  the  sale  and  for- 
warded the  statement  of  it  to  them  to  be  tilled  then 
the  sale  must  be  held  to  have  been  made  where  the 
airent  transacted  the  business. 

But  the  place  of  delivery  is  usually  regarded  as 
the  Important  fact. 

A  written  order  sent  from  one  state  to  another 
and  the  shipment  of  the  goods  in  the  latter  state 
according  to  the  order  makes  the  sale  complete 
there,  so  as  not  to  be  within  inspection  laws  of  the 
state  where  the  buyer  resides.  Atlantic  Phosphate 
Go.  V.  Bly,  88  0a.  488. 

In  the  absence  of  any  agreement  between  the 
parties  to  the  contract,  a  delivery  of  goods  ordered 
to  a  carrier  ia  in  law  a  delivery  to  the  purohaaar,ao 
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as  to  make  the  place  of  sale  where  the  goods  were 
so  delivered.    Kline  v.  Baker,  09  Mass.  253. 

The  place  of  sale  of  Intozlcating  liquors  is  where 
the  sale  is  completed  by  a  delivery  of  liquors  in 
fulfillment  of  tbe  general  order  to  the  carrier. 
Abberger  v.  Marrin,  108  Mass.  70;  Brockway  v.  Ma^ 
loney.  Id.  808;  Dolan  v.  Green,  110  Mass.  8k2;  Frank 
V.  Hoey,  128  Mass.  868:  Dunn  v.  State,  8  L.  B.  A.  199, 
88  Ga.  27;  Herron  v.  State.  61  Ark.  188:  Sarbecker  v. 
State,  65  Wis.  171, 66  Am.  Hep.  684;  Territt  v.  Bart- 
lett,  21  y 1. 184:  WhlUock  v.  Workman,  15  Iowa, :  64; 
Williams  V.  Feiniman,  14  Kan.  288;  Torrey  v.  Corliss, 
88  Me.  338:  Banchor  v.  Cilley,  88  Me.  663:  KUng  v. 
Fries,  38  MIcli.  276;  Sullivan  v.  SuUlvan,  70  Mich.  683; 
Pearson  v.  State,  4  L.  B.  A.  885, 66  Miss.  610;  Woolsey 
V.  Bailey,  27  N.  H.  217;  Smith  v.  Smith,  27  N.  H.  244; 
Garland  v.  Lane,  46  N.  U.  246;  Bootbby  v.  Pbiisted, 
61  N.  H.  486, 12  Am.  Bep.  140;  Garbracht  v.  Com.  96 
Pa.  449, 42  Am.  Bep.  660;  Mack  v.  Lee,  18  K.  L  293: 
Dame  v.  Flint,  01  Yt.  688;  Banchor  v.  Warren,  88 
N.  H.  188. 

The  delivery  of  liquors  to  a  carrier  to  be  trans- 
ported to  a  buyer  in  another  state  in  pursuance  to 
an  order  received  by  mall  completes  tbe  sale  and 
passes  the  title.   Oroutt  v.  Kelson,  1  Gray,  686. 

Tbat  the  seller  undertakes  thut  the  liquors  shall 
remain  good  for  a  reasonable  time  after  reaching 
its  destination,  and,  if  destroyed  in  transit  through 
any  fault  of  tbe  seller,  he  would  bear  the  loss,  does 
not  fix  the  place  of  the  buyer*s  residence  rather 
than  that  of  tbe  seller^s  residence  as  the  place  of 
sale.    Arnold  V.  Prout,  61 N.  H.  667. 

The  place  of  shipment  of  the  goods  is  the  place  of 
sale  within  the  law  providing  for  a  tax  on  business. 
Shriver  v.  Pittsburgh,  66  Pa.  446. 

The  fact  that  the  dealer  himself  takes  tbe  order 
will  not  complete  the  contract  so  as  to  make  tbe 
buyer*s  residence  the  place  of  sale.  If  the  order  la 
transmitted  and  filled  by  delivery  to  a  common 
carrier  at  the  seller's  place  of  residence  in  another 
state.   State  V.  Hughes,  22  W.  Va.  766. 

The  fact  that  the  order  is  taken  by  tbe  seUer  him-^ 
self  does  not  prevent  his  place  of  business,  where 
be  sets  apart  the  liquor  and  delivers  it  to  a  carrier, 
from  being  the  place  of  sale.  Sortwell  v.  Hughes, 
1  Curt.  C.  a  244. 

Beoeipt  by  merchants  in  one  state  of  an  order 
from  their  agent  in  another  state,  who  has  author- 
ity only  to  solicit  orders,  followed  by  the  filling  of 
the  order  and  delivery  to  a  carrier  for  transporta- 
tion, will  make  the  place  of  sale  the  seller's  resi- 
dence, and  it  is  Immaterial  that  he  undertook  ta 
pay  tbe  freight.    Finch  ▼.  Mansfield,  97  Mass.  80. 

But  if  tbe  seller  of  liquor  undertakes  to  deliver 
it  at  tbe  buyer's  residence  in  another  town,  tbe  sale 
may  be  found  to  have  been  completed  there.  Com. 
V.  Burgett,  186  Mass.  460;  Weil  v.  Golden,  141  Mass. 
864. 

So  if  a  seller  of  liquor  resident  in  one  state  sends 
his  agent  to  take  orders  in  another  state,  agreeing 
to  deliver  the  goods  in  tbe  latter  state,  the  sale  will 
not  be  complete  upon  delivery  of  the  liquors  to  the 
carrier  in  the  former.   Suit  v.  Woodhall,  118  Mass. 

891. 

If  one  receiving  an  order  for  intoxicating  liquors 
transmits  it  to  his  agent  where  the  buyer  resides, 
to  be  by  him  delivered  to  the  buyer,  the  sale  wiU 
not  be  completed  by  delivery  to  the  carrier.  Ber< 
ger  V.  State,  60  Ark.  20. 

And  if  the  liquors  are  to  be  sent  Inibjeot  to  tha 
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passed  the  title  to  the  vendees,  so  that  they 
may  be  held  for  the  purchase  price.  The 
vendor  claims  that  the  delivery  of  the  floods 
to  the  common  carrier  constituted  a  delivery 
to  the  purchasers,  and  passed  the  title  to  them, 
•ubject  only  to  the  riffht  of  stoppage  in  tran§- 
itu.    It  is  not  asserted  that  the  receipt  by  the 


carrier  constitutes  acceptance  by  the  Tendees: 
it  is  only  a  delivery,  not  an  acceptance.  That 
the  carrier,  in  the  absence  of  authority  to  ac- 
cept, represents  the  purchasers  only  to  receive 
and  forward.  Although  the  cases  upon  this 
subject  are  not  entirelv  in  accord,  the  author- 
ities generally  hold  tnat  a  deliveiy  to  a  oom- 


approval  of  the  buyer,  the  place  of  sale  will  beheld 
to  be  that  of  the  buyer^s  residenoe.  Bindskopf  y. 
P'Ruyter,  89  Mich.  1. 83  Am.  Bep.  840. 

If  the  contract  to  that  the  liq  uora  need  not  be  paid 
for  unless  they  suit  the  buyer,  the  sale  to  not  com. 
plete  until  after  the  purchaser  has  received  the 
liquors  and  had  an  opportunity  to  make  an  elec- 
tiOD.    Wilson  V.  Strattoo,  47  Me.  12Q, 

The  fact  that  liquors  are  sold  under  a  contract 
that  they  may  be  returned  If  not  as  represented 
does  not,  however,  prevent  the  title  from  passing 
when  they  are  delivered  to  the  carrier.  Schlesing- 
«r  V.  Stratton,  9  B.  L  578. 

Under  a  statute  maidnflr  void  all  contracts  or 
agreements  relating  to  the  sale  of  intoxicating 
liquors.  If  the  seller  takes  the  order  himself  the 
transaction  will  be  void,  although  the  liquors  are 
put  up  and  shipped  at  hta  place  of  business  In  an- 
other Ptate.  Webber  v.  Howe,  86  Mich.  160, 24  Am. 
itep.60Q. 

Q<i<>6»  tent  C.  0.  D. 

The  courts  are  at  variance  as  to  the  effect  of  send- 
ing the  goods  G.  O.  B.    On  one  side  it  is  held  that— 

If  the  buyer  directs  the  goods  to  be  sent  to  h(m 
by  express  C  O.  D.,  a  delivery  to  the  express  com- 
pany passes  the  title  to  the  buyer.  Crook  v.  Cow- 
an. 64  N.C.  74a 

When  goods  are  forwarded  through  a  carrier 
designated  by  the  buyer  marked  C.  O.  D.,  the  car- 
rier to  the  agent  of  the  'purchaser  to  receive  the 
goods  from  the  seller  and  the  agent  of  the  seller  to 
collect  the  price  from  the  purchaser,  and  the  sale 
to  complete  when  the  goods  are  delivered  to  the 
carrier.  Pilgreen  v.  State,  71  Ala.  868;  State  v. 
Carll,  43  Ark.  868,  61  Am.  Rep.  666;  Brechwald  v. 
People.  Zi  111.  App.  218;  Com.  v.  Fleming,  6  L.  R.  A. 
470, 180  Fa.  138. 

In  case  Intoxicating  liquors  are  sent  into  the 
state  C  O.  D.,  they  may,  if  seized  by  the  state,  be 
reclaimed  by  the  buyer.  If  not  liable  to  confisca- 
tion, since  the  title  passed  when  the  bargain  was 
struck,  subject  to  the  vendor^s  lien,  so  as  to  give 
the  buyer  a  right  of  property  In  the  liquors.  State 
T.  Intoxicating  Liquors,  78  Me.  278. 

Conversely  It  is  held  that— 

The  title  to  liquor  sold  in  retail  quantities  and 
shipped  G.  O.  D.  remains  in  the  seller  until  it  to  de- 
livered and  the  price  paid,  so  as  to  make  the  seller 
liable  for  a  violation  of  the  liquor  laws,  if  he  to  not 
licensed  to  sell  in  the  place  at  which  the  delivery 
to  made.  United  States  v.  Shriver,  28  Fed.  Rep. 
184;  S.  C.  8Ub  nom.  People  v.  Shriver,  81  Alb.  L.  J. 
168,  Chicago  Legal  News,  Feb.  21, 1886. 

Goods  sent  C.  O.  B.  are  at  the  rtokof  the  vendor, 
although  sent  by  the  carrier  named  by  the  vendee. 
Baker  v.  Bourolcault,  1  Daly,  28. 

When  liquors  are  sent  C  O.  B.,  the  carrier  to  the 
agent  of  the  consignor,  and  the  title  does  not  pass 
until  they  are  delivered  and  paid  for.  tttate  v. 
Four  Jugs  of  Intoxicating  Liquor,  68  Vt.  140. 

The  fact  that  goods  are  shipped  C  O.  D.  indl- 
oates  an  intention  by  the  seller  to  retain  posses- 
sion, and  delivery  to  the  carrier  to  not  a  delivery 
to  the  buyer.    Wagner  v.  Hallack.  8  Colo.  176. 

The  decisions  may  be  partly  reconciled  by  deter- 
mining who  directed  the  shipment. 

The  judge,  in  delivering  the  opinion  in  United 
States  V.  dine,  26  Fed.  Bep.  687,  recognizes  the  rule 
that  when  liquors  are  delivered  to  a  carrier  marked 
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C.  O.  D.,  the  carrier  to  the  agent  of  the  seller,  and 
the  sale  is  not  completed  untU  they  are  delivered 
and  the  price  paid. 

If  the  articles  shipped  are  manufactured  at  the 
order  of  the  purchaser,  the  mere  fact  that  they  are 
shipped  C.  O.  D.  will  not  prevent  the  manufacturer 
from  ooUecting  for  hto  servtoes.  fliggios  ▼•  Mur- 
ray, 78  N.  Y.  252. 

f •  Efeet  of  reeHpt  hy  earri&r  (o  aaJUtfy  $tatuU  €f 

frauds. 

There  to  no  sufficient  acceptance  to  take  the  ease 
out  of  the  statute  of  frauds,  where  the  goods  are 
delivered  to  a  common  carrier,  who  to  deslsmated 
by  the  buyer  but  not  expressly  authorised  to  accept 
them,  if  they  never  come  Into  the  buyer^s  actual 
possession  and  he  never  sees,  examines,  or  exerotoes 
any  control  over  them  or  receives  the  bill  of  lading. 
Johnson  v.  Cuttle,  106  Mass.  447, 7  Am.  Bep.  6IA, 

A  delivery  of  goods  in  accordance  with  a  parol 
contract  to  a  general  carrier  not  designated  or 
selected  by  the  buyer,  does  not  constitute  such  a 
delivery  and  acceptance  as  to  satisfy  the  statute  of 
frauds.    Bodgers  v.  Phillips,  40  N.  Y.  619. 

If  the  statute  of  frauds  requires  acceptance  of 
the  goods,  receipt  by  a  carrier  designated  by  the 
buyer  is  not  sufficient  to  show  acceptance^  Fon- 
taine V.  Bush,  40  Minn.  14L 

Delivery  of  goods  to  a  general  ship,  although 
corresponding  doeely  to  the  description  given  by 
the  buyer,  if  accompanied  by  a  bill  of  lading  in  the 
name  of  the  seUer*s  agent,  does  not  constitute  such 
an  acceptance  by  the  buyer  as  will  take  the  caae 
out  of  the  statute  of  frauds.  Froetburg  Min.  Co. 
V.  New  England  Glass  Co.  9  Cush.  116. 

If  the  goods  are  to  be  sent  subject  to  the  buyer's 
approval,  a  delivery  to  the  carrier  will  not  be  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds. 
Bindskopf  v.  D'Buy ter.  89  Mich.  1, 88  Am.  Bep.  810. 

The  fact  that  the  buyer  designates  a  particular 
carrier  for  the  transportation  of  the  goods,  does  not 
empower  him  to  accept  them  so  as  to  take  the  case 
out  of  the  statute  or  frauds.  Jones  v.  Mechanics* 
Bank,  20  Md.  287,  96  Am.  Dec  633. 

The  shipment  on  board  a  vessel  selected  by  the 
vendor,  and  the  signature  of  a  bill  of  lading  mak- 
ing the  goods  deliverable  to  the  vendee's  agent, 
though  a  sufficient  delivery  to  support  an  action 
for  goods  sold  and  delivered,  to  not  sufficient  to 
make  a  binding  contract  within  the  statute  of 
frauds.  Meredith  v.  Meigb,  S  EL  A;  Bl.  364,  22  U  J. 
Q.  a  401, 17  Jur.  649. 

Where  goods  were  verbally  ordered,  with  no  or^ 
der  given  as  to  the  manner  of  sending,  the  delivery 
to  the  carrier  directed  to  the  purchaser  was  not 
sufficient  to  take  the  case  out  of  the  statute  of 
frauds  so  as  to  pass*  the  title  to  the  purchaser  and 
prevent  the  seller  from  maintaining  an  action 
against  the  carrier  for  their  loss.  Coats  ▼•  Cbap- 
Un,  2  Gale  &  D.  652, 8  Q.  B.  488, 6  Jur.  1123. 

A  delivery  of  goods  on  board  a  ship  chartered  by 
the  buyer  to  not  sufficient  to  take  the  case  out  of 
the  sutute  of  frauds.  Aoebal  v.  Levy,  10  Bing. 
876. 4  Moore  ft  8. 217. 

The  receipt  by  the  carrier  of  goods  under  a  parol 
contract  for  sale,  to  be  transported  to  the  buyer, 
does  not  constitute  such  an  acceptance  as  to  t4ike 
the  case  out  of  the  statute  of  frauds,  if  the  oarrlor 
was  not  specially  authorised  to  accept  it  so  as  to 
bind  the  buyer.  Atherton  t.  NewhaU,  128 
141, 26  Am.  Bep.  47. 


Rambbt  ft  GoAS  Mfo.  Co.  t.  KkIiWka. 
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moB  evfler  of  tbe  goods,  properly  addressed 
to  the  veDdee,  is  a  delivery  to  the  vendee,  8ub> 
ject  to  tbe  Tendor's  right  of  stoppage  in 
irantUu^  and  to  the  vendee's  right  to  reject  for 
Aonoooformity  to  the  contract.  Brown  v. 
Hodgmm,  2  Campb.  87;  Button  v.  Solomonson, 
S  Bo«.  &  P.  582;  Bunlop  T.  Lambert,  6  Clark 


A  F.  800;  Fragano  ▼.  Long,  4  Bam.  A  0.  219s 
BatM»  ▼.  Peck,  8  T.  R.  880;  Krulder  t.  EUi^ 
9on,  47  N.  Y.  86,  77  Am.  Rep.  402;  Wilcoa 
Biiwr  Plate  Co.  t.  Qreen,  72  N.  Y.  17:  SpeU'^ 
eer  ▼.  ffale,  80  Yt.  816,  78  Am.  Dec.  809; 
Stanton  ▼.  Eager,  16  Pick.  467;  Hunter  ▼. 
Wright,  12  Allen,  648;  EaU  t.  Bichardeon,  16 


Mere  authority  to  receive  goods  for  transporta- 1 
tlon  carries  no  Implied  authority  to  accept  them  so 
as  to  satisfy  tlie  statute  of  frauds.   Allard  v. 
Oreasert,61N.  Y.  1. 

And  tlie  irreat  weight  of  authority  is  that  deliv- 
ery to  a  carrier  is  not  saflUcient  to  take  the  case 
out  of  tbe  statute  of  frauds.'  OauHdna  v.  HeUman, 
47  N.  T.  448, 7  Am.  Bep.  401;  Langeman  v.  Stevens 
3  N.  Y.  Leg.  Obs.  19:  Sherman  v.  Williams,  4  N.  Y. 
Week.  Dig.  415;  Blliin  y.  HenkeL  9  Colo.  884;  Sim- 
mons Hardware  Co.  y.  Mullen,  88  Minn.  186;  Nor- 
man y.  Phillips,  14  Meee.  &  W.  277,  14  L.  J.  Exch. 
JXn,  9  Jur.  882;  Riokard  v.  Moore,  88  L.  T.  N.  S.  841: 
Tower  y.  Tudhope,  87  U.  a  Q.  R  200;  Smith  y.  Hud- 
son, •  Best  &  S.  481, 84  L.  J.  Q.  B.  14fi,  U  Jur.  N.  S. 
432,  12  L.  T.  N.  S.  877,  18  Week.  Bep.  688;  Hart  y. 
Bush.  Bl.  Bl.  ft  El.  484, 27  L.  J.  Q.  B.  271, 4  Jur.  N. 
S.  688:  Nicholson  T.  Bower,  1  Bl.  ft  El.  172, 28  L.  J. 
<^.  B.  97.  6  Jur.  N.  S.  246:  Lloyd  v.  Wright,  26  Ga. 
216;  Denmead  ▼.  Glass.  80  Ga.  687;  Hausman  t. 
Nye,  62  Ind.  486, 80  Am.  Bep.  198;  Keiwert  v.  Meyer, 
f&  Ind.  687, 80  Am.  Bep.  2U6;  Maxwell  y.  Brown,  88 
Me.  86. 63  Am.  Bep.  605;  Grimes  y.  Van  Vechten,  20 
Mich.  410:  Smith  v.  Brennan,  62  Mich.  840. 

But  in  Hart  t.  Sattley,  8  Campb.  638,  It  was  de- 
cided that  If  the  delivery  is  to  a  carrier  who  has 
been  In  the  habit  of  receiving  and  transportiner 
broods  from  tbe  buyer  to  the  seller,  the  carrier  must 
be  considered  as  haying  been  constituted  by  tbe 
buyer  bis  agent  to  accept  the  goods  within  the 
statute  of  frauds. 

Hart  y.  Sattley  was  recognised  as  authority  in 
Sortwell  v.  Hughes,  1  Curt.  C.  C.  244. 

And  it  has  been  held  in  Vermont  that  delivery  to 
a  carrier  selected  and  named  by  the  purchaser  and 
their  acceptance  by  him  constitut<es  a  sufficient  re- 
ceipt and  acceptance  to  take  a  parol  sale  out  of  the 
statute  of  frauds.  Spencer  v.  Hale,  80  Vt.  814,  78 
Am.  Deo.  808;  Strong  v.  Dodds,  47  Vt  348. 

Tbe  buyer  will  not  be  permitted  to  set  up  the 
statute  of  frauds  to  defeat  the  action  if  the  goods 
are  placed  on  tbe  yessel  according  to  his  directions 
and  are  afterwards  taken  possession  of  by  him  and 
treated  as  his  own.    Ooddard  v.  I)emerrltt«  48  Me. 

ai. 

In  Morton  y.Tibbett,  16Q.  B.  428, 18  L.  J.  Q.  B  882, 
14  Jur.  688,  tbe  buyer  had  purchased  wheat  by 
sample  and  directed  it  to  be  sent  to  blm  by  carrier. 
It  was  so  sent  and  he  took  tbe  sample  and  after  its 
arriyal  attempted  to  sell  it  by  the  sample,  and  the 
court  held  that  whether  or  not  the  delivery  to  tbe 
carrier  was  sufficient,  his  acts  of  ownersliip  subse- 
quently were  evidence  from  which  a  jury  might 
find  acceptance  sufficient  to  take  the  case  out  of 
the  statute  of  frauds. 

A  letter  to  the  seller,  **!  have  spoken  to  Warner 
and  hired  him  to  freight"  the  goods  down  the  river. 
'*You  will  please  deliver  them  to  him,"— is  a  suffi- 
cient appointment  of  Warner  as  agent  to  receive 
delivery  within  tbe  statute  of  frauds.  Thompson 
V.  Menck,  4  Abb.  App.  Dec.  400. 

Where  there  was  a  parol  contract  for  the  sale  of 
hay,  to  be  delivered  on  a  barge,  of  which  tbe  buyer 
was  iialf  owner,  snd  he  directed  his  partner  to  go 
with  the  barge  to  receive  the  hay,  the  trial 
court  held  that  there  was  a  sufficient  acceptance 
when  the  hay  was  placed  upon  the  barge  to  take 
the  case  out  of  the  statute  of  frauds,  and  tbe  appel- 
late court  held  that  the  correctness  of  this  holding 
was  not  questioned  In  such  a  way  that  it  could  be 
passed  upon  on  appeaL  Silver  v.  Bowne,S6  K.Y.668. 
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But  a  mere  request  of  the  person  in  whose  hands 
tbe  property  is  to  see  that  it  is  delivered  and  meas- 
ured up  properly,  accompanied  by  a  request  to 
send  it  by  a  certain  boat,  does  not  make  a  dellyery 
to  the  boat  a  sufficient  acceptance  to  take  the  case 
out  of  the  statute  of  frauds.  Astey  v.  Bmery,  4 
Maule  a;  8. 282. 

The  acceptance  and  dealing  with  the  bill  of  lad- 
ing may  also  constitute  an  acceptance  within  the 
statute  of  frauds.  Currle  v.  Anderson,  2  EL  &  EL» 
682, 28  L.  J.  Q.  B.  87,  6  Jur.  N.  8. 442,  8  Week.  Rep. 
274. 

Although  delivery  of  a  bill  of  lading  at  the  buy* 
er*s  office  from  which  he  is  absent  on  account  of 
sickness,  and  which  he  returns  as  soon  as  he  is  noti- 
fied of  Its  presence.  Is  not  a  sufficient  acceptance  of 
tbe  goods  to  take  the  case  out  of  the  statute  of 
frauds.    Quintard  y.  Bacon,  88  Mass.  18& 

If  tbe  buyer  selects  the  particular  goods  and 
specifies  the  carrier  to  whom  they  are  to  be  deliv« 
ered«  a  delivery  to  and  receipt  by  tbe  carrier  will 
constitute  such  an  acceptance  as  to  take  tbe  case 
out  of  the  statute  of  frauds.  Qlen  y.  Wbltaker,  61 
Barb.  46L 

And  after  the  buyer  has  accepted  the  goods  de- 
livery to  a  carrier  designated  by  the  buyer  will 
constitute  such  a  delivery  and  acceptance  as  will 
take  the  case  out  of  the  statute  of  frauds.  Cross  v. 
O^Bonnell,  44  N.  Y.  661, 4  Am.  Bep.  721. 

And  a  delivery  of  goods  to  a  carrier  is  a  delivery 
to  a  buyer,  though  the  carrier  was  not  designated 
by  him,  so  as  to  take  the  case  out  of  tbe  provisions 
of  a  statute  of  frauds,  providing  that  the  sale  shall 
be  void  ifUtr  alia  when  no  part  of  the  property  is 
delivered.  Bullock  y.  Stcherge,  4  McCrary,  184,  13 
Fed.  Bep.  844:  Liggett  h  M.  Tobacco  Co.  ▼.  Collier 
(Iowa)  Oct.  8, 1898. 

g.  Bighi  to  mafntaiti  atMon, 

There  is  no  definite  rule  on  which  all  the  courts 
agree  as  to  who  is  the  proper  one  to  maintain  an 
action  for  oondeliyery  of  the  goods  or  their  loss 
while  in  transit.  Actions  have  been  brought  by 
consignor,  by  consignee,  and  by  owner,  and  in 
most  instanoesjBomething  in  tbe  facts  of  the  case 
has  made  the  action  proper  so  that  many  of  the 
decisions  are  simply  to  the  effect  that  tbe  one  wbo 
brought  the  action  could  maintain  it  without  at- 
tempting to  settle  definitely  that  it  oould  haye  been 
maintained  by  no  one  else. 

Oioner  may  eue. 

Tbe  owner  should  bring  the  action,  and  the  con- 
signee is  presumed  to  be  tbe  owner  in  the  absence 
of  proof  to  the  contrary.  Cougar  y.  Galena  A;  C. 
U.B.  Co.  17  Wis  477. 

If  the  bill  is  general  to  A,  and  the  invoice  only 
shows  that  they  are  upon  account  of  B.,  the  pro|>- 
erty  is  in  A.  and  be  must  bring  the  action.  Bvans 
T.  Marlett.  1  Ld.  Baym.  271,  12  Mod.  166, 8  Salk.  280. 

If,  by  the  bill  of  lading,  tbe  goods  are ,  to  be  de- 
livered to  A.  to  the  use  of  B.,  B.  is  the  owner  and 
must  bring  the  action.   Ibid. 

In  an  action  by  the  owner  of  goods  lost  in  transit, 
a  prior  recoyery  by  the  consignor  is  no  defense. 
Coombs  V.  Bristol  ft  B.  B.  Co.  8  Hurlst.  ft  N.  1, 27 
L.  J.  Bxch.  268. 

BI0ht  of  eoneignoT, 

If  the  consignor  is  the  owner  of  the  goods  h» 
may  maintain  the  suit. 
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Md.  896,  77  Am.  Dec.  803;  MagraderY.  Qage, 
88  Md.  344,  8  Am.  Rep.  177;  1  Beojamin, 
Sales,  §§  161, 181;  Story,  Sales,  §  806;  2  Kent, 
Com.  499. 

The  distinction  is  made  in  some  of  these 
cases  that,  in  order  to  give  to  the  delivery  to 
the  carrier  the  effect  of  a  delivery  to  the  buyer. 


the  carrier  must  be  selected  or  named  by  th* 
buyer.  When  the  contract  of  the  manufact- 
urer is  simply  to  make  the  goods  at  an  agreed 
price,  he  has  fully  executed  the  agreement  on 
his  part  when  the  goods  are  produced  at  hia 
factory,  ready  to  be  delivered  on  demand.  In 
that  case,  however,  he  is  not  authorized  by  th« 


If,  by  the  contract,  the  title  did  not  pass  to  the 
coDsifrnee,  the  cooBlgnor  is  the  proper  person  to 
sue  for  the  loss  of  the  goods.  Madison,  I.  ft  P.  B. 
Co.  V.  Whitesel,  11  Ind.  55. 

The  oonsiffnormay  show  that  the  groods  belonsred 
to  himself  and  not  to  the  consifrnee,  for  the  pur- 
pose of  mamtalning  an  action  against  the  carrier 
for  their  loss.    Uarrfson  v.  Hixson,  4  Blackf.  226. 

If  goods  are  forwarded  for  sale  on  approval,  the 
action  for  their  loss  must  be  brought  by  the  con- 
signor.   Swain  y.  Shepherd,  1  Mood,  ft  B.  228. 

If  there  is  such  fraud  in  the  case  that  there  has 
been  no  sale,  the  delivery  to  the  carrier  will  not 
pass  the  title  out  of  the  shipper  so  as  to  prevent  his 
bringing  action  for  a  wrong  delivery.  Dufl  v. 
Budd,  8  Brod.  ft  B.  177, 6  Moore,  469. 

If  the  shipment  is  made  at  the  risk  and  for  the 
account  of  the  consignor  he  must  bring  an  action 
for  the  loss.   Sargent  v.  Morris,  8  Bam.  ft  Aid.  277. 

If  the  consignor  is  the  owner  of  property  and 
the  consignee  merely  his  agent,  the  suit  for  its  de- 
struction is  properly  brought  in  the  name  of  the 
consignor.   Price  v.  Powell,  8  N.  Y.  822. 

If  the  onnsignor  brings  suit,  he  must  show  by  his 
complaint  that  he  was  the  owner  of  the  property 
rather  than  the  consignee.  tPennsylvaniia  Ck>.  v. 
Holderman,  69  Ind.  18. 

Conversely  it  has  been  held  that  if  the  goods  are 
shipped  under  a  bill  of  lading  stating  that  it  is  by 
order  and  on  account  of  the  consignee,  the  con- 
signor cannot  maintain  an  action  for  their  loss. 
Brown  v.  Hodgson,  2  Campb.  87. 

So  delivery  of  goods  to  a  boatman  In  response  to 
an  order  to  ship  them  via  canal  passes  the  title  to 
the  buyer  so  as  to  prevent  the  seller  from  main- 
taining an  action  in  his  own  name  for  their  loss. 
Krudler  v.  BUison,  47  N.  T.  86. 

So  a  mere  agent  who,  in  pursuance  of  his  duty, 
consigns  property  to  his  principal,  the  true  owner, 
has  no  suflacient  title  after  the  property  has  been 
delivered  to  the  carrier  to  maintain  an  action  for 
its  loss.  Thompson  v.  Fargo,  48  K.  T.  188, 10  Am. 
Bep.842. 

It  is  generally  held  that  the  consignor  may 
maintain  suit  on  the  carriage  contract  although  he 
is  not  the  owner  of  the  property. 

In  Davis  ▼.  James,  6  Burr.  2680,  in  which  the 
shipper  delivered  the  goods  to  the  carrier  to  be 
transported  to  the  consignee  and  himself  paid  the 
freight,  the  court  held  that  he  might  bring  an 
action  on  the  agreement  between  hlmiself  and  the 
carrier,  in  case  the  goods  were  lost. 

In  Moore  V.  Wilson,  IT.  R.  €69,  an  action  was 
brought  against  the  carrier  by  the  consignor  wit  ii 
an  allegation  that  the  hire  was  to  be  paid  by  the 
plaintiif,  and  the  court  held  that  proof  that  it  was 
to  be  paid  by  the  consignee  was  no  variance  because 
the  consignor  was  in  law  liable. 

Where  a  laundress  sent  linen  which  she  had 
washed  to  the  owner  by  a  carrier  whom  she  paid, 
she  was  held  entitled  to  maintain  an  action  for  its 
loss.  Freemanv.  Birch,  INev.  ft  M.  420,8  Q.B.  488, 
ncit. 

In  case  goods  are  lost  in  transit,  the  consignor 
may  bring  action,  if  he  has  made  a  special  con- 
tract for  their  carriage  with  the  carrier.  Bunlop 
V.  Lambert.  6  Clark  ft  F.  600. 

The  suit  may  be  brought  by  the  one  with  whom 
the  carriage  oonti-act  was  made.  Mead  v.  South 
Bastem  R.  Co.  18  Week.  Bep.  786. 

If  the  contract  is  made  by  the  shipper  and  freight 

88L.R.A. 


1  paid  by  him,  he  may  maintain  an  action  in  his  own 
name  for  failure  to  deliver  according  to  the  bill  of 
lading.   Joseph  v.  Knox,  8  Oampb.  320. 

If  the  shipper  guarantees  payment  of  freight 
and  makes  special  agreement  for  the  carnagv,. 
action  may  be  broug|it  for  their  nondelivery  by 
the  consignor  with  whom  the  contract  was  made,, 
or  by  the  consignee,  who  is  the  owner  of  the  goods.. 
Stafford  v.  Waiter,  67  IlL  83. 

In  Goodwyn  v.  Douglas,  Cfaeres,  L.  174,  it  is  said 
that  if  the  vendor  pays  the  freight  and  voluntarily 
takes  on  bimself  the  selection  of  the  carrier  and 
mode  of  cobveyance,  he  must  stand  the  risk  of  loa» 
and  may  maintain  an  action  against  the  carrier 
therefor. 

A  shipper  of  goods  who  has  contracted  for  their 
safe  conveyance  may  sue  for  injuries  thereto  la 
transportation,  although  the  title  has  vested  In  the- 
consignee.  Hooper  v.  Chicago  ft  N.  H.  Co.  27  Wis. 
81, 9  Am.  Hep.  489. 

It  seems,  however,  that  the  existence  of  a  caiw 
riage  contract  is  not  in  all  cases  conclusive.  For 
it  has  been  held  that  an  action  founded  on  a  bill  of 
lading  should  be  brought  by  the  shipper  wltl^ 
whom  the  contract  was  made,  or,  if  the  consignee- 
was  the  actual  owner  of  the  goods,  it  may  be- 
brought  by  him.  Dows  v.  Cobb,  12  Barb.  810, 10  N. 
Y.  Legal  Obs.  161. 

But  some  of  the  cases  are  strong  in  flavor  of  the 
shipper.  Thus  the  shipper  named  in  a  bill  of  lad- 
ing may  sue  the  carrier  for  Injury  to  the  goods- 
while  in  transit,  although  all  the  interest,  general 
or  special,  has  passed  to  the  consignee.  Blanchard 
V.  Page,  8  Gray.  28L 

When  carrying  goods  from  seller  to  purchaser^ 
if  there  is  nothing  in  the  relation  of  the  several 
parties  except  what  arises  from  the  fact  that  the 
seller  commits  the  goods  to  the  carrier  as  tbe- 
.  ordinary  and  convenient  mode  of  transmiasion  and 
delivery  in  execution  of  the  order  uf  sale,  the  em- 
ployment is  by  the  seller  and  actions  based  upoa 
the  contract  may  be  in  the  name  of  the  consignor. 
If,  however,  the  purchaser  designates  the  carrier* 
making  him  his  agent  to  receive  and  transmit  tb» 
goods,  or  if  the  sale  is  complete  before  delivery  ta- 
the  carrier  and  tlie  seller  is  made  the  agent  of  th» 
purchaser  in  respect  to  the  forwarding  of  them« 
the  contract  of  service  may  be  held  to  be  with  the> 
purchaser,  and  he  alone  would  be  entitled  to  maln^ 
tain  an  action  for  breach  of  the  carriage  contract. 
Finn  V.  Western  B.  Co.  112  Mass.  624, 17  Am.  Bepu 
128. 

fiutt  Zw  consffffiee. 

If  goods  )>y  bill  of  lading  are  consigned  to  A,  A 
IS  the  owner  and  must  bring  the  action  against  tbe- 
master  of  the  ship,  if  they  are  lost.  Evans  v.  Mar» 
lett,  1  Ld.  Baym.  271, 12  Mod.  156.8  Salk.  290. 

A  consignee  to  whom  property  has  been  shipped^ 
in  satisfaction  of  prior  advances,  or  who  accepts  a. 
draft  for  the  value  of  the  goods,  acquires  the  sIk 
solute  title  so  as  to  enable  him  to  sue  upon  the  bill 
of  lading.   Bows  v.  Cobb,  12  Barb.  810. 

Consignees  of  goods  and  holders  of  the  bill  of* 
lading  who  have  made  advances  upon  it  have  an 
interest  or  property  In  the  goods  which  will  entitle* 
them  to  maintain  an  action  against  the  carrier  for 
breach  of  the  contract.  Adams  v.  Bissell,  28  Barhw 

If  goods  are  delivered  to  a  carrier  to  be  delivered 
by  him  to  a  third  person  and  the  goods  are  lost,  th» 
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▼eodee  to  deliver  them  for  transportation. 
But  when  tbe  purchaser  instructs  the  vendor 
to  send  tbe  goods  to  him  it  does  not  appear 
kow  it  makes  any  difference  in  the  rule  appli- 
<»ib1e  to  tbe  case  whether  he  names  the  carrier 
-or  not  If  the  carrier  is  not  specified,  the 
vendor,  acting  in  this  respect  under  the  order 
•of  tbe  purchaser  to  forward  the  goods,  is  his 


agent  In  the  selection  of  the  carrier,  and  in 
either  case  the  carrier  is,  in  contemplation  of 
laWy  chosen  by  the  purchaner.  In  this  case 
the  purchasers  expressly  instnicted  the  plain- 
tiff to  send  the  goods  from  New  Hampshire 
to  Paterson.  When  the  goods  passed  out  of 
the  possession  of  the  plaintiff  into  the  hands 
of  the  carrier,  who  must  be  regarded  as  the 


consignee  only  can  bring  the  action.  Bnee  v.  Pres- 
«ott,lAtk.2i5. 

Tbe  buyer  may  maintain  an  action  for  the  lots 
of  ffooda  shipped  under  an  order,  *to  diKpatch  the 
«ood8  on  insurance  being  effected.  Terms  three 
months*  credit  from  time  of  arrivaL**  Fnigaoo  v. 
Long.  4  Bam.  ft  a  219, 6  Dowl.  ft  B.  288. 

Tbe  consignee  has  such  an  interest  as  to  enable 
bim  to  maintain  an  action  for  the  nondelivery  of 
the  goods  if  there  is  no  evidenoe  of  ownership  in 
the  consignor.    Arbuckte  v,  Thompson,  87  Pa.  170. 

In  Anderson  v.  Clark,  2  Bing.  20,  in  which  accord- 
ing to  a  custom  of  dealiog  between  tbe  parties, 
sooda  were  shipped  consigned  to  plaintiff  against 
which  a  draft  was  drawn  which  plaintiff  refused 
to  pay  and  thereupon  the  carrier  by  direction  of 
the  shipper  redelivered  the  goods  to  the  shipper, 
the  plaintiff  was  held  entitled  to  maintain  an  action 
for  tbe  nondelivery. 

Tbe  consignees  are  to  be  held,  in  the  abseoce  of 
any  showing  to  the  contrary,  to  have  such  an  in* 
terest  In  the  consignment  as  to  enable  them  to 
maintain  an  action  for  its  nondelivery.  Tronson 
T.  Dent,  86  Eng.  L.  ft  Eq.  4L 

If  the  goods  are  consigned  without  reservation 
on  the  part  of  the  consignor,  the  consignee  is  the 
proper  party  to  bring  an  action  for  their  loss. 
Herchant*s  Despatch  Transp.  Oo.  v.  Smith,  78  Dl. 
«42L 

The  consignees  are  entitled  to  maintain  an  action 
for  the  loss  of  tbe  goods.  D^Anjon  v  Deagle,  8 
Harr.  ft  J.  206:  Armentrout  t.  St.  ]>>uis,  EI.  0.  ft  N. 
li.Oo.lHo.App.168. 

Tbe  party  to  whom,  by  the  terms  of  tbe  bill  of 
lading,  the  property  is  to  be  delivered,  may  main- 
tain replevin  therefor.  Powell  v.  Bradlee,  9  Gill  ft 
J.  276. 

If  the  goods  are  bought  and  paid  for  and  tbe  bill 
of  lading  executed  to  tlie  vendor  acknowledging 
the  receipt  of  the  goods  to  be  conveyed  to  the  ven- 
dee, the  contract  of  transportation  la  in  legal  effect 
with  the  vendee,  and  he  may  sue  for  the  nonde- 
livery of  the  goods.  Owyn  v.  Blchmond  ft  D.  B. 
Co.  86  N.  a  429, 80  Am.  Bep.  708. 

The  consignee  named  in  the  bill  of  lading  is  pre- 
enmed  to  be  the  owner  of  the  property,  and  in  the 
absence  of  evidence  to  control  the  effect  of  that 
document,  he  is  entitled  to  maintain  an  action  in  his 
own  name  against  the  carrier  for  the  loss  of  tbe 
jroods.  Lawrence  ▼.  Mintum,  68  U.  8.  17  How.  100, 
15  L.  ed.  68. 

If  the  goods  are  shipped  for  the  account  and  risk 
of  the  consignee,  he  paying  freight,  and  it  is  so  ex- 
pressed In  the  invoioe  aod  bill  of  lading,  the  deliv* 
ery  to  the  carrier  passes  the  title  to  him  and  he 
alone  can  sue  if  they  are  not  delivered.  Potter  r. 
Lansing,  1  Johns.  215, 8  Am.  Dec.  810. 

In  Dawes  t.  Peck,  8  T.  B.  830. 8  Bsp.  12,  tbe  court 
held  that  if  the  seller  delivers  the  goods  to  the  car- 
rier according  to  tbe  direction  of  tbe  buyer,  tbe 
buyer  is  the  one  to  maintain  the  action,  in  case  the 
goods  are  lost.  Cases  in  whicb  actioos  had  been 
maintained  by  the  shipper  were  distinguished,  and 
ft  was  not  disputed  that  the  consignor  might  sue. 
and  under  those  droumstanoes  the  carrier  would 
not  be  permitted  to  plead  as  a  bar  a  former  le- 
eovery  by  a  stranger  in  tbe  persoo  of  a  consignee, 
and  that  the  result  might  be  a  double  recovery 
against  the  carrier. 


Goods  delivered  to  a  carrier  under  an  arrange- 
ment that  the  consignee  should  receive  them,  pay 
tbe  freight  and  apply  the  proceeds  of  the  sale  in 
pasrment  of  prior  advances  in  the  ordinary  course 
of  trade,  are  so  far  in  the  {possession  of  tbe  con- 
signee that  he  alone  can  maintain  an  action  for 
their  wrongful  conversion.  Wetzel  ▼•  Power,  5 
Mont.  214. 

A  factor  dd  credere  who  has  made  advances  upon 
goods  consigned  to  him  for  sale  has  a  lien  upon  the 
goods  and  may  maintain  an  action  against  the  car- 
rier for  nondelivery.  Holbrook  v.  Wight,  24 
Wend.  169, 85  Am.  Dec.  007. 

So  the  purchaser  to  whom  the  goods  have  been 
shipped  in  accordance  with  his  order  is  the  proper 
one  to  name  as  owner  la  an  indictment  for  their 
theft.    Walker  v.  State,  9  Tex.  App.  89. 

But  some  cases  have  held  that  if  the  title  was 
not  in  the  consignee  he  could  not  sue. 

A  mere  consignee  having  no  interest  in  the 
goods  consigned  cannot  maintain  an  action  against 
tbe  carrier  for  an  injury  to  tbe  goods  during  the 
voyage.   Ogden  v.  Coddington,  2  B.  D.  Smith,  817. 

The  presumption  arising  from  tbe  bill  that  title 
has  vested  in  the  consignee  and  that  lie  should 
properly  bring  an  action  for  loss  of  the  property 
may  be  subject  to  explanation  and  removable  by 
pi  oof.   Jones  v.  Sims,  6  Port.  (Ala.)  188. 

U  the  contract  Is  within  the  statute  of  fkands,  a 
mere  deliyeTy  to  the  carrier  will  not  vest  title  In 
the  consignee,  so  as  to  enable  him  to  sue  for  loss  of 
the  goods.  Coombs  v.  Bristol  ft  &  B.  Co.  8  Hurlst. 
ft  N.  510,  27  L.  J.  Exoh.  40L 

In  Alabama  0. 8.  B.  Co.  v.  Mount  Yemen  Co.,  84 
Ala.  178,  it  is  said  that  if  the  bill  of  lading  Is  taken 
in  the  name  of  a  seller  and  attached  to  a  draft,  the 
title  is  presumptively  retained  in  the  seller,  and 
payment  of  the  draft  by  the  purchaser  after  the 
loss  of  the  goods  does  not  vest  title  in  him  so  as  to 
enable  him  to  sue  the  carrier  for  their  loss. 

Other  cases  have  recognized  a  right  in  the  con- 
signee to  sue  although  the  title  was  shown  to  be  In 
another  person. 

The  consignee  may  bring  an  action  for  the  loss 
of  tbe  goods,  although  the  shipment  was  upon  ao- 
oount  of  the  consignor  who  also  paid  the  freight. 
Griffith  ▼.  Ingledew,  6  Serg.  ft  R.  429,  9  Am.  Deo. 
444. 

The  consignee  of  goods  may  sue  the  common 
carrier  for  their  loss,  although  another  person  was 
the  owner  of  them.  Southern  Exp.  Co.  v.  Arm- 
stead,  60  Ala.  860, 

AdmiraUv  nMs, 

In  admiralty,  the  consignee  may  sue  for  breach 
of  the  carriage  contract.  MoKlnlay  v.  Morrish,  02 
U.  8. 21  How.  865, 16  L.  ed.  104. 

The  assignee  of  a  bill  of  lading  nuy  maintain  a 
libel  in  admiralty  in  his  own  name  for  the  loss  of 
the  goods.  The  Yaughan  and  Telegraph,  81  U,  8. 
14Wall.258,20L.ed.  807. 

The  title  to  goods  sold  on  credit  and  delivered  to 
a  carrier  marked  with  the  initials  of  the  buyer 
and  insured  at  his  risk,  consigned  to  third  parties 
at  an  intermediate  port,to  be  by  them  transshipped, 
has  passed  out  of  the  seller  so  that  he  cannot  main-  , 
tain  a  libel  in  bis  own  name  for  their  loss.  Blum  ' 
y.  Oaddo,  1  Woods,  C.  C.  0^  H.  P.  F. 
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agent  of  the  purchasers  to  transport  them,  the 
transfer  of  the  title  to  the  purchasers  became 
complete,  and  all  the  rights  of  ownership  in 
them  passed  to  the  purchasers.  If  the  carrier 
had  converted  the  goods  to  his  own  use,  the 
defendants  could  have  maintained  an  action  | 


for  them;  or  if  there  had  been  a  loss  in  transit 
.it  would  have  fallen  on  them. 

In  my  opinion,  therefore,  the  vendor  was 
entitled  to  recover  the  contract  price,  and  CA# 
judgment  beloto  tihould  he  ajjirmedi 
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STATE  of  "West  Virginia,  Plf,  in  Err,, 
W.  H.  FLANAGAN. 
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*A  party  residing  in  Doddrldice  connty 
sendfl  a  postal  card  throug^h  the  mail 
to  a  liceneod  wholesale  liquor  dealer 

doliifr  business  as  sucb  Id  Wood  oounty,  directing 
a  package  of  whiskey  to  be  sent  him  by  express 
C  O.  D..  The  order  thus  sent  bavlnir  been  re- 
oeived  Id  Wood  county,  and  havlu^  been  com- 
plied with  by  deliveringr  the  package,  marked  *'C. 
O.  D. ,"  addressed  to  the  purchaser  iu  Doddridge 
county,— HeZd,  that  under  the  oircumstanoes  the 
sale  was  made  in  Wood  county,  and  said  whole- 
sale merchant  was  not  liable,  under  indictment 
in  Doddridge  county,  for  retailing  liquors  with- 
out license  in  Doddridge  county. 

(June  21, 1998.) 

ERROR  to  the  Circuit  Court  for  Doddridge 
County   to  review   a  judgment  of   not 
guilty  after  trial  of  an  indictment  against 
defendant  for  the  unlawful  sale  of  intoxicat- 
ing liquors.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  S.  Riley,  Atty-Oen,,  for  the  State. 
Mr.  John  Bassel  for  defendant  in  error. 

Eng^Usht  P.,  delivered  the  opinion  of  the 
court : 

At  the  November  term  in  the  year  1890,  W. 
H.  Flanagan  was  indicted  in  the  circuit  court 
of  Doddridge  county  for  unlawfully  selling 
spirituous  liquors  in  said  county  without 
having  obtained  a  license  therefor  as  required 
bv  law.  A  motion  was  made  to  quash  the  in- 
dictment, which  was  overruled.  The  plea  of 
not  guilty  was  interposed.  Issue  was  joined 
thereon,  and  the  matters  arising  thereon  were 
submitted  to  a  jury,  which  resulted  in  a  ver- 
dict of  "not  guilty,**  whereupon  the  attorney 
for  the  state  moved  tlic  court  to  set  aside  the 
verdict  of  the  jurv,  and  grant  the  state  a  new 
trial,  because  said  verdict  was  contrary  to  the 
law  and  evidence,  which  motion  was  over- 
ruled, and  the  state  excepted,  and  tendered 
three  bills  of  exception,  which  were  signed, 
sealed,  and  saved  to  it,  and  made  a  part  of  the 
record  In  tlie  cause. 

The  facts  upon  which  said  indictment  was 
predicated,  and  about  which  there  appears  to 
be  no  controversy,  are  set  out  in  said  first  bill 
of  exceptions  as  follows :  On  the  17th  day  of 
September,  1890,  H.  McCally,  a  resident  of 

*Headnote  by  Bngush,  P. 


Note.— As  to  how  far  delivery  of  property  sold 
to  a  carrier  passes  title  to  the  vendee,  see  note  to 
precedlnflr  case. 
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West  Union,  Doddridge  county,  "W.  Va., 
mailed  to  the  defendant,  W.  H.  Flann^n. 
a  dul^  licensed  wholesale  and  retail  dealer 
in  spirituous  liquors  at  Parkersburg,  Wood 
county,  W.  Va.,  not  licensed  in  said  Dodd- 
ridge county,  a  written  order  or  postal  card 
to  send  him  (McCally)  one-half  gallon  of 
whiskey,  collect  ondelivery ;  that  said  defend- 
ant received  said  order,  and  caused  said  spir- 
ituous liquors  so  ordered  to  be  packed  and  de- 
livered to  the  express  agent  at  Parkersburg, 
with  instructions  to  express  same  to  the  said 
McCally  at  West  Union,  C.  O.  D.,  or  collect 
on  delivery,  to  West  Union ;  that  the  same 
was  so  expressed  and  received  by  said  Mc- 
Cally at  West  Union  from  the  express  agent, 
B.  li.  Maulsby,  and  that  said  agent  returned 
the  price  of  said  liquor,— $1.50,— paid  by  the 
said  McCally  to  tlie  said  agent  at  West  Union, 
Doddridge  county,  to  Sue  said  defendant 
at  Parkersburg;  and  that  he  received  the 
same,  —which  were  all  the  facts  shown  in  evi- 
dence to  the  jury  on  said  trial,  and  thereupoa 
the  prosecuting  attorney  of  Doddridge  county 
moved  the  court  to  Instruct  the  jury  that 
under  the  state  of  facts  above  detailed,  recit- 
ing them,  if  they  believed  them  beyond  all 
reasonable  doubt,  they  must  find  the  defend- 
ant guilty  as  charged  In  the  indictment ;  but 
the  court  refused  to  give  said  instruction,  and 
the  state  excepted,  and  thereupon  the  defend- 
ant asked  the  court  to  instruct  the  jury  that,, 
if  they  found  from  the  evidence  the  facta 
above  detailed,  they  should  find  for  the  de- 
fendant, to  the  giving  of  which  instructioD 
the  state  by  her  attorney  objected,  but  the 
court  overruled  said  objection,  and  gave  said 
instruction,  and  the  state  excepted :  and,  the 
jury  having  found  a  verdict  for  the  defend- 
ant, the  attorney  for  the  state  moved  to  set 
aside  the  verdict,  because  the  same  was  con- 
trary to  the  law  and  the  evidence,  which  mo- 
tion was  overruled,  judgment  was  rendered 
upon  the  verdict,  and  the  state  applied  for 
and  obtained  this  writ  of  error. 

The  action  of  the  court  with  reference  to 
said  instructions  and  upon  said  motion  to  set 
aside  the  verdict  of  the  jury  is  assigned  and 
relied  upon  as  error.  In  oraer  to  reach  a  cor- 
rect conclusion  in  this  case,  it  is  necessary  to 
dcterm  i  ne  w  here  th  i  s  sal  e  was  made.  The  de- 
fendant is  charged  with  selling  spirituous 
liquors  in  the  county  of  Doddridge,  without 
a  license,  and,  if  the  proof  shows  the  sale  to 
have  been  made  in  the  county  of  Wood,  he  is 
not  guilty  of  the  offense  charged,  and  should 
have  been  acquitted.  This  indictment  doefr 
not  charge  the  defendant  with  soliciting  or- 
ders for  whiskey  in  Doddridge  county,  and, 
if  it  did,  the  charge  would  not  be  sustained 
by  the  proof.  It  merely  charges  an  unlawful 
selling  without  a  license  in  the  oounty  of 
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Doddridge.  The  order  for  the  whiskey  was 
Bent  by  postal  card  through  the  mail.  The 
knowledge  that  the  whiskey  was  desired  was 
oommunicated  to  the  defendant,  Flanagan, 
by  the  postal  card  after  it  was  taken  from  the 
postoffice  of  Wood  coanty.  He  then  received 
the  order  in  Wood  county,  and  complied  with 
it  in  Wood  county,  by  packing  the  whiskey 
and  delivering  the  same  to  the  express  agent 
in  said  county.  It  is  true  the  package  was 
sent  O.  O.  D.,  but  that  only  authorized  the 
express  agent  to  receive  the  purchase  money 
on  delivering  the  package.  The  postal  carcl 
directed  the  package  to  be  sent  by  express, 
C.  O.  D.,  and  the  defendant,  Flanagan,  in 
pursuance  of  this  request,  delivered  the  same 
to  Uie  express  agent,  who  acted  in  a  dual 
capacity,  to- wit.  as  the  agent  of  McCa1l7> 
the  consignee,  in  receiving  and  carrying  the 
package  to  its  destination,  and  as  the  agent 
of  Flanagan,  the  consignor,  in  collecting 
the  purchase  money.  In  the  case  of  Oar- 
braeM  v.  Ccm,,  96  Fa.  449,  42  Am.  Rep.  650, 
which  is  cited  by  Judge  Green  in  the  case 
of  SlaU  V.  HugJies,  22  W.  Va.  755,  the  facts 
were  very  similar  to  those  in  the  case  we  are 
considering.  A  partv  was  indicted  for  sell- 
ing liquor  without  a  license.  The  defendant 
was  the  agent  of  a  wholesale  dealer  in  liq- 
uors, who  was  doing  business  in  the  cit^  of 
Erie,  and  as  such  took  orders  for  liquors  from 

Earties  residing  in  Mercer  county ;  and  it  was 
eld  in  that  case  that  *'the  place  of  sale  is  the 
point  at  which  goods  ordered  are  set  apart  and 
delivered  to  the  purchaser,  or  to  a  common 
carrier,  who,  for  the  purposes  of  delivery, 
represents  him ;"  and  that,  under  the  circum- 
stances, the  sale  was  made  in  the  city  of  Erie, 
and  not  in  Mercer  county.  Again,  in  the 
case  of  Pilgreen  v.  State,  71  Ala.  868,  where 
whiskey  was  shipped  from  Calera  to  Colum- 
biana, C.  O.  D.,  the  court  held  the  place  of 
sale  to  be  Calera,  the  beginning  of  the  route. 
The  court  said  :  **  All  the  dealings  between 
the  buyer  and  the  seller  were  at  Calera.  There 
the  of^r  of  the  buyer  was  received,  accepted, 
and  acted  upon,  and  there  every  act  was  done 
which  it  was  intended  the  seller  should  do. 
The  general  property  in  this  thing  sold  there 
passed  to  the  buyers  by  the  delivery  to  the 
carrier  of  his  own  appointment,  though  he 
could  not  entitle  himself  to  possession  until 
he  paid  the  price  to  the  carrier.  The  carrier 
was  his  agent  to  receive  the  thinf  sold  at 
Calera,  and  was  the  agent  of  the  seller  to  re- 
ceive the  price.  .  .  .  The  general  prop- 
erty, however,  passed  to  the  buyer  by  the  de- 
1  i  very  to  the  express  company  at  Calera.  The 
risk  of  the  loss  then  passed  to  him,  though 
there  may  have  remained  in  the  seller  a  spe- 
cial property,  and  though  the  buyer  could 
not,  without  payment  of  the  price,  entitle 
himself  to  the  absolute  property  and  to  the  ac- 
tual possession."  The  same  doctrine  is  laid 
down  in  the  case  of  Krulder  v.  EllUon,  47  N. 
Y.  86,  7  Am.  Rep.  402,  where  **  plaintiff,  a 
merchant  in  New  York,  received  from  N.  & 
T.,  of  Rochester,  an  order  in  writing  for  cer- 
tain goods  to  be  sent  by  canal.  The  goods 
were, delivered  to  defendant's  common  car- 
riers upon  the  canal,  consigned  to  N.  &  T., 
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pursuant  to  the  order.  The  goods  were  lost  en 
route.  It  was  held  Uiat  upon  the  delivery  to 
the  carrier  the  title  passed  absolutely  to  the 
consignees,  subject  only  to  the  right  of  stop- 
page in  trarmtu ;  and  the  plaintiff,  the  con- 
signor, could  not  maintain  an  action  for  their 
loss."  In  Benjamin  on  Sales,  (sec.  862.)  the 
author  says :  ^  In  1808,  in  the  case  of  Button 
y.  Jdolomonson,  8  Bos.  &  P.  582,  it  was  treated 
as  already  settled  law  that,  where  a  vendorde- 
livercKi  goods  to  a  carrier  by  order  of  the  pur- 
chaser, the  appropriation  is  determined,  the 
delivery  to  the  carrier  is  a  delivery  to  the 
vendee,  and  the  property  vests  immediately. " 
This  question  was  before  this  court  in  the  case- 
of  8taU  V.  Hughes,  22  W.  Va.  744,  above  re- 
ferred to,  and  it  was  held  in  that  case  that, 
where  oi^ders  for  whiskey  were  solicited  by 
defendant,  who  resided  in  Wood  county,  in 
the  county  of  Taylor,  and  the  whiskey  to  fill 
these  orders  was  delivered  in  jugs  to  an  ex- 
press agent  in  Wood  county  for  transportation 
to  the  purchaser  in  Taylor  county,  who  re- 
ceived the  whiskey  in  Taylor  county,  and 
paid  the  express  charges,  and  subsequently 
paid  the  purchase  money  to  one  of  the  firm  in 
Taylor  county,  the  seller  could  not  be  in- 
dicted in  Taylor  county  for  selling  spirituous 
liquors  without  license,  as  the  sales  were 
made  in  Wood  county,  when  the  ju^  were 
delivered  to  tiie  express  agent.  l)^ntil  then 
there  was  onl^  an  executory  contract  for  the 
sale  of  the  whiskey,  and  the  sale  became  com- 
plete and  the  property  in  the  whiskey  waa 
transferred  to  the  purchaser  when  it  was  de- 
livered to  the  express  agentfor  transportation, 
and  not  when  it  was  received  of  the  express 
agent  by  the  purchaser.  Other  cases  might 
be  cited  to  show  that  this  sale  was  made  in 
Wood  county,  but  these  are  regarded  as  suf- 
ficient. In  Wood  county  the  proposition 
was  made  to  purchase  the  whiskey;  it  was^ 
there  accepted ;  and  the  goods  were  packed' 
and  delivered  to  the  expressman,  the  ap- 
pointed agent  of  McCally,  in  Wood  county ; 
so  that  every  element  necessary  to  constituto 
a  valid  and  complete  sale  was  present  in  the 
county  of  Wood,  and  all  of  the  elements  were 
wanting  in  the  county  of  Doddridge,  so  far 
as  the  defendant,  Flanagan,  was  concerned. 
To  hold  otherwise  would  prevent  a  whole- 
sale merchant  in  Wheeling,  Parkersburg,  or 
Charleston  from  shipping  liquors  in  response 
to  a  letter  or  telegram  from  a  neighboring 
county,  although  he  had  fully  complied  with 
the  law  licensing  him  as  a  wholesale  dealer, 
and  would  confine  his  wholesale  business  al- 
most exclusively  to  the  limits  of  his  own 
county.  Such  a  construction  does  not,  in  our 
opinion,  accord  with  either  the  letter  or  spirit 
of  the  law,  and,  entertaining  these  views 
upon  the  statement  of  facts  presented,  our 
conclusion  is  that  the  circuit  court  committed 
no  error  in  refusing  to  give  the  instruction 
asked  for  by  the  state,  or  in  giving  the  in- 
struction asked  for  on  behalf  of  the  defend- 
ant, or  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial. 

For  these  reasons  the  judgment  eomplainHlqf 
must  be  ^firmed* 
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Mary  L.  TRIPPE,  Admrx.  etc.,  of  Frederic 
W.  Trippe,  Deceased,  Bespt,, 

V. 

PROVIDENT  FUND  SOCIETY,  ^i)p<. 

a40  N.  Y.  28.) 

1 .  ^e  "ten  dajra  from  the  date  of  either 
injury  or  death"  within  whieh  notice 
of  the  death  of  a  person  insured  by  an 
accident  policy  most  be  siven  does  not 
begin  to  run  from  the  date  of  nts  death  occa- 
sioned by  the  fail  of  a  building  which  he  occupied. 
If  the  fact  of  his  death  is  not  known  until  the 
discovery  of  his  body,  but  begrlns  to  ran  when 
the  'fact  of  death  Is  known,— especially  where  the 
notice  of  death  is  required  to  contain  full  par- 
ticulars of  the  accident  and  injury. 

8*  Receiving  and  retaining^  notice  of 
death  without  objection  and  call  for  further 
Information,  besides  fumishinar  blacks  for  proofs 
of  loss,  waives  the  objection  that  the  notice  was 
not  served  in  time. 

8*  The  anfficiency  of  the  notice  of  death 
is  a  question  of  law.  where  it  depends  upon 
the  construction  of  an  accident  policy  to  deter- 
mine whether  the  time  runs  from  the  date  of 
death,  or  of  the  discovery  of  the  fact  of  death. 

(November  28, 1866.) 

APPEAL  by  defendant  from  a  judgment  of 
a  General  Term  of  the  Superior  Court  for 
Ihe  City  of  New  York  affirmiD^  a  judgment  of 
a  trial  term  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  accident  insurance.    4f- 

The  facts  are  stated  in  tbe  opinion. 

Hr,  John  L.  Hill»  with  Mr.  Arthur  M. 
Sanders,  for  appellant: 

Where  the  policy  provides  a  definite  time 
for  the  presentation  of  notice  of  accident  or 
injury  or  death,  and  thnt  such  presentation 
shall  be  a  condition  precedent  to  liability,  the 
failure  to  perform  tbe  condition  defeats  all  re- 
course on  tbe  policy,  no  matter  whether  death 
was  iostantaneous  or  not. 

CawlevY.  National  Employers  Asmr,  Asso.  1 
Cab.  &  El.  597;  Gamble  v.  Accident  Ins.  Go.  4 
It,  C,  L.  Rep.  204;  Patton  v.  E^nployers  Lia- 
bUity  Astur.  Go.  L.  R.  20  Ir.  98;  Quintan  v. 
Providence  Washington  Ins,  Ci?.  188N".  Y.  362; 
Stoneham  v.  Ocean,  R.  ifh  O.  A,  Ins.  Co.  L.  R. 
19  Q.  B.  Div.  287. 

The  fact  of  death  having  been  ascertained 
on  August  25,  it  must  be  that  the  rights  and 
privileges  of  both  parties  relate  back  and  be- 
come fixed  as  of  the  day  of  the  actual  death, 

NOTB.~As  to  forfeiture  of  Insurance  by  failure 
to  furnish  proofs  of  loss  within  time  stipulated,  see 
Steele  v.  German  Ins.  Co.  (Mich.)  18  L.  R.  A.  85.  and 
note. 

On  the  question  when  the  stipulated  time  for 
furoishing  proofs  of  loss  begins  to  run  the  above 
case  is  novel  and  important 

For  a  somewhat  similar  construction  of  a  clause 
as  to  time  for  fumlshlug  proofs  of  loss,  see  Cooper 
V.  United  States  Mut.  Aca  Asso.  (N.  Tj  16  L.  R.  A. 
188. 

32  L.  R  A. 

Sec  also  40  L.  R.  A.  833. 


and  the  time  of  both  parties  under  his  contract 
begin  to  run  from  that  date. 

Allemania  Ins.  Co.  v.  Z*«fc,  20111.  App.  481. 

Mr.  Trippe  accepted  the  policy  with  all  its 
provisions  and  conditions.  His  estate  was  his 
beneficiary.  Neither  Mr.  Trippe  nor  bis  bene- 
ficiary  could  accept  a  part  of  tbe  contract  fa- 
vorable to  them  and  reject  the  balance.  The 
contract  was  entire. 

Palmer  v..  Commercial  Travelers  Mut,  Act, 
Asso,  58  Hun,  601. 

It  would  not  be  unjust  or  unconscionable  to 
sustain  a  defense  predicated  on  a  delay  of  but 
one  day  in  giving  notice,  when .  tbe  time  for 
action  was  fixed  by  the  policv. 

Roehner  v.  Knickerbocker  Z.  Ins.  Co.  63  N. 
Y.  161;  Allemania  Ins.  Go.  v.  Little,  supra; 
11  Am.  &  Eng.  Encyclop.  Law,  pp.  849,  850. 

The  time  of  death  was  a  material  question 
of  f act,  and  should  have  been  aubmitt^  to  the 

Travelers  Ins.  Co.  v.  McEonkeyiS^.  B.  B.  C.) 
20  Chicago  Legal  News,  835;  Abbott.  Trial 
Ev.  7C-488;  Oppenheim  v.  Wolf,  8  Sandf.  Ch. 
571,7L.  ed.  961. 

There  was  no  waiver  of  the  breach  of  tbe 
condition  respecting  notice.  No  such  question 
can  be  predicated  on  this  case. 

Waiver,  except  in  cases  which  depend  on 
some  theory  of  estoppel,  is  matter-  of  iutent 
If  there  is  no  intent  to  waive,  there  can  be  no 
waiver. 

Robertson  v.  Metropolitan  L.  Ins.  Oo.  88  N. 
Y.  541;  Weed  v.  London  A  L.  F.  Ins.  Go.  116 
N.  Y.  118;  Armstrong  y.  Agricultural  Ins.  Go. 
180  N.  Y.  560:  Ronaldv.  Mutual  Reserve  Fund 
L.  Asso.  182  N.  Y.  168. 

There  can  be  no  waiver,  except  in  cases  of 
estoppel,  without  knowledge  of  the  facts. 

Robertson  v.  Metropolitan  L.  Ins.  Go.  Weedy. 
London  cfe  L.  F.  Ins.  Go.  and  Armstrong  v.  Ag 
rieultural Ins.  Go.  supra. 

The  defendant  was  sued  before  it  had  taken 
any  position  with  reference  to  the  case;  hence, 
every  defense  under  its  policy  was  open  to  it. 
The  retention  of  the  proofs,  of  itself,  does  not 
create  any  presumption  of  waiver.  Neither 
does  mere  silence. 

Titus  V.  Olens  FaUs  Ins.  Go.  81  N.  Y.  410; 
Brink  v.  Hanover  F.  Ins.  Go.  80  N.  Y.  109. 

Mr,  William  H.  ArnouZt  for  respondent: 

The  notice  was  duly  dven.  The  courts 
construe  the  provisions  of  insurance  policies 
with  reference  to  the  meaning  and  intent,  and 
they  extend  or  annul  tbe  same  as  justice  may 
require.  Thus,  if  Mr.  Trippe  had  been  ren- 
dered insane  and  so  had  been  rendered  legallv 
incapable  of  giving  notice,  the  court  would 
read  the  policy,  '*lfotice  shall  be  given  in  ten 
days  providing  the  insured  is  in  a  mental  con- 
dition so  to  do." 

Oermania  F.  Ins.  Go.  y.  Boykin,  79  U.  8.  12 
Wall.  438, 20  L.  ed.  442. 

If,  however,  there  had  been  any  faflnre  to 
give  tbe  notice  required  bv  the  ten-day  pro- 
vision of  the  policy,  such  failure  was  wftived 
bv  the  defendant  and  it  is  now  estopped  from 
claiming  the  benefit  of  any  forfeiture  baied 
thereon. 
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Retaining  the  notice  when  delivered,  even  if 
it  were  after  the  time,  was  a  waiver  of  default. 

Wright  v.  Forhet,  1  How.  Pr.  240;  Knicker- 
backer  v.  Loueka,  8  How.  Pr.  64;  Qeorgia  Lutn- 
her  Go,  v.  Strong,  8  How.  Pr.  246;  Brink  v. 
Hanover  F.  Inf.  Co.  80  N.  Y.  108. 

By  furnishing  blank  proofs  of  loss  the  com- 
pany waived  the  default  if  anv  had  been  made. 

Travelen  Ins.  Co.  ofEartford  v.  Edwardi, 
122  U.  8.  457.  80  L.  ed.  1178. 

The  acceptance  of  the  proofs  of  loss  was  a 
waiver  of  any  and  aU  previous  defaults^  if 
there  had  been  any. 

Unihank  v.  Traveier»  Ins.  Co,  4  Biss.  857; 
Goodwin  y.  Massachusetts  Mut.  L.  Ins.  Co,  78 
N.  Y.  480;  Brink  v.  Hanover  F.  Ins.  Co.  supra; 
Jones  y.  Howard  Ins.  Co.  117  N.  Y.  108. 

By  requiring  further  proofs  and  information 
the  company  waived  the  forfeiture. 

Armstrong  v.  Agriculturallns.  Co.  180  N.Y. 
560;  Pratt  v.  Dwelling  House  Mut.  Ins.  Co.  41 
K.  Y.  8.  R.  808;  Bobyy.  American  Cent.  Ins. 
Co.  120  N.  Y.  610;  Titus  y.  Qlen  Falls  Ins.  Co. 
81  N.  Y.  410. 

O'Brien*  •/•,  delivered  the  opinion  of  the 

court: 

The  defendant  is  an  accident  insurance  com- 
pany, upon  the  co-operative  or  assessment 
plan,  and  on  the  13th  day  of  March,  1891, 
issued  its  policy  or  certificate  to  Frederick 
W.  Trippe,  the  plaintiff *s  intestate,  whereby 
it  agreed,  upon  the  considerations  referred  to 
in  the  instrument,  to  pay  to  him  certain  sums 
specified  as  a  weekly  indemnity  on  account 
of  disability  from  accidents  within  the  terms 
of  the  contract,  and  also  the  sum  of  $5,000 
in  case  of  death  **  through  external,  violent 
and  accidental  means.  ^  The  place  of  busi- 
ness of  the  insured  was  in  a  building  near 
Park  place,  in  the  city  of  New  York,  which, 
on  the  22d  of  August,  1891,  fell,  crushing  to 
death  in  the  ruins  several  of  the  occupants, 
and  amoncr  them  the  insured.  The  destruc- 
tion of  this  building,  and  the  consequent  loss 
of  life,  is  known  in  the  events  of  that  year 
as  the  ''Park  Place  Disaster. **  The  claim  is 
resisted  by  the  defendant  upon  the  ground 
that  certain  conditions  expressed  in  the  cer- 
tificate, which  were  warranties  or  conditions 
precedent  to  liability,  have  not  been  com- 
plied with.  The  most  important  question, 
and  that  most  strenuously  insisted  upon  by 
the  defendant,  arises  upon  the  following  con- 
dition: '^  Notice  of  any  accidental  injury, 
for  which  claim  is  to  be  made  under  this 
certificate,  shall  be  given  in  writing,  ad- 
dressed to  the  president  of  the  society  at  New 
York,  stating  the  full  name,  occupation,  and 
address  of  the  injured  member,  with  full 
particulars  of  the  accident  and  injury,  and 
failure  to  give  such  written  notice  within 
ten  days  from  the  date  of  either  injury  or 
death  shall  invalidate  any  and  all  claims 
under  this  certificate." 

There  is  nothing  in  the  case  to  create  any 
doubt  as  to  the  fact  that  the  insured  was 
killed  on  the  day  of  the  accident,  but  the 
fact  was  not  known  until  the  25th,  when  the 
body  was  found  among  the  ruins,  and  identi- 
fied. Notice  of  the  death  was  given  to  tiie 
defendant  on  the  2d  day  of  September,  which 
was  within  the  ten  days  from  the  discovery 
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of  the  body,  but  not  within  ten  days  from 
the  day  of  the  accident,  when,  as  the  defend- 
ant insists,  the  death  must  have  occurred. 
The  condition  upon  which  the  defense  is 
based  was  to  operate  upon  the  contract  of 
insurance  only  subsequent  to  the  fact  of  a 
loss.  It  must  therefore  receive  a  liberal  and 
reasonable  construction  in  favor  of  the  benefi- 
ciaries under  the  contract.  McNaUy  v. 
Ph4»nix  Ins.  Co.  187  N.  Y.  889.  The  pro- 
vision requires  not  only  notice  of  the  death, 
but  *'full  particulars  of  the  accident  and  in- 
jury." It  is  quite  conceivable  that  in  many 
cases  of  death  oy  accident  the  fact  cannot  be, 
and  is  not,  known  until  days,  or  even  weeks, 
after  it  has  occurred.  Such  conditions  in  a 
policy  of  insurance  must  be  considered  as 
inserted  for  some  reasonable  and  practical 
purpose,  and  not  with  a  view  of  defeating  a 
recovery  in  case  of  loss  by  requiring  the  par- 
ties interested  to  do  something  manifestly 
impossible.  The  object  of  the  notice  was  to 
enable  the  defendant,  within  a  reasonable 
time  after  the  death  or  injury,  to  inquire  into 
all  the  facts  and  circumstancea  while  tiiey 
were  fresh  in  the  memory  of  witnesses,  in 
order  to  determine  whether  it  was  liable,  or 
not,  upon  its  contract.  The  full  particulars 
of  the  death,  which  the  condition  requires, 
cannot,  ordinarily,  be  furnished  until  the 
fact  of  death,  and  the  manner  in  which  it 
occurred,  are  ascertained.  In  this  case,  all 
that  was  known  prior  to  the  25th  of  August, 
when  the  body  was  found,  was  the  fact  that 
the  deceased  had  his  place  of  business  in 
the  building,  and  that  it  had  been  destroyed. 
But  it  did  not  follow  from  these  facts  that 
the  insured  was  dead,  as  he  might  have  been 
absent  from  the  building  at  the  time,  or  In 
some  way  escaped  from  the  result  of  the  ac- 
cident ;  that  a  notice  served  upon  the  defend- 
ant prior  to  the  time  when  the  body  was 
found,  and  the  fact  of  death  ascertained, 
would  not  be  within  the  object  or  terms  of 
the  condition.  The  parties  having  contracted 
that  the  notice  of  aeath  should  be  accom- 
panied by  full  particulars  of  the  manner  in 
which  it  occurred,  and  the  attendant  circum- 
stances,  they  evidently  intended  that  it 
should  be  given  only  when  the  fact  and 
manner  of  death  became  known  to  the  parlies 
who  were  required  to  act.  The  fair  and  rea- 
sonable construction  of  this  condition,  there- 
fore, is  that  the  ten  days  within  which  the 
notice  is  to  be  given  did  not  begin  to  run 
from  the  date  of  the'  accident,  or  the  dis- 
appearance of  the  insured,  but  from  the  time 
when  the  body  was  found,  and  the  important 
fact  of  death,  with  the  circumstances  and 
particulars  under  which  it  occurred,  as- 
certained. This  construction  secures  to  the 
defendant  every  benefit  and  advantage  that 
was  intended  by  this  provision  of  the  policy, 
and  it  cannot,  therefore,  complain  if  the  very 
harsh  and  technical  meaning  which  it  now 
seeks  to  put  upon  a  condition  subsequent  is 
rejected.  The  plaintiff  was  the  widow  of 
the  deceased,  and  the  beneficiary  named  in 
the  certificate.  8he  was  the  only  party  in- 
terested in  the  enforoement  of  the  contract, 
and  who  could  give  the  notice;  and  she 
could  not  give  it,  "within  the  meaning  of  the 
condition,  until  she  had  knowledge  of  the 
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facts  which  she  was  bound  to  commuDlcate. 
To  hold  that  the  plaintiff  was  bound  to  give 
notice  of  the  death  of  her  husband,  with  full 
particulars,  before  she  had  any  knowledge  of 
the  facts,  would  be  to  require  her,  by  a 
technical  and  literal  construction,  to  do  an 
impossible  thing,  which  was  not  within  the 
intention  of  the  parties  when  the  contract 
was  made.  Gmtnania  F.  IfU.  €h.  ▼.  Boykin, 
70  U.  8.  12  Wall.  488,  20  L.  ed.  442. 

But,  even  if  the  defendant's  construction 
of  this  condition  was  correct,  we  think,  by 
its  acts,  the  objection  has  been  waived,  and 
cannot  now  be  urged  as  a  defense.  The  notice 
served  on  the  2d  of  September  was  retained, 
without  objection,  ana  another  served  on  the 
15th  of  October,  after  the  plaintiff  had  been 
appointed  administratrix.  On  the  12th  day 
or  October,  upon  written  application  to  the 
defendant,  it  furnished  the  necessary  blanks 
for  proofs  of  loss.  These  proofs  were  made 
and  forwarded  to  the  defendant,  in  com- 
pliance with  the  terms  of  the  contract,  and 
were  retained  without  objection.  On  the 
19th  of  March  following,  the  defendant  called 
for  further  information,  which  was  given. 
It  is  well  settled  that  such  defenses  are 
waived  when  the  company,  with  knowledge 
of  all  the  facts,  requires  the  assured,  by 
virtue  of  the  contract,  to  do  some  act,  or  incur 
some  expense  or  trouble,  inconsistent  with 
the  claim  that  the  contract  had  become  in- 
operative in  consequence  of  a  breach  of  some 
of  the  conditions.  McNaUy  v.  Ph4mix  Ins. 
Co.  9upra;  Boby  v.  AfMriean  Cent,  Im.  Co, 
120  N.  T.  610;  Titvsr.  OUn$  Falls  Ins.  Co.  81 
N.  Y.  410,  419 ;  Benmnghoff  v.  AgrieuUurai 
Jtu.  Co,  98  N.  Y.  496 :  Goodwin  v.  Massaehu- 
9ett»Mut,  L,  In9,  Co,  73  N.  Y.  480 ;  Brink  v. 
Hanover  F,  Ins,  Co,  80  N.  Y.  108 ;  Jones  v. 
Eoward  Ins.  Co,  117  N.  Y.  108 ;  Armstrong 
V.  AfrieuUural  Ins,  Co.  180  N.  Y.  660; 
JVawhrs  Ins,  Co.  of  Bartford  v.  Bdwards^ 
122  U.  8.  467,  80  L.  ed.  1170.  The  acts  of 
the  defendant  in  receiving  and  retaining  these 
papers,  without  objection,  and  calling  for 
others,  are  consistent  only  with  the  theory 
that  the  contract  was  still  coneidered  in  force ; 


and  as  the  plaintiff  acted  accordingly  in  per* 
formance  of  its  conditions,  subsequent  to  the 
loss,  the  defendant  oueht  not  to  be  permitted 
now  to  change  its  position,  and  assert  that 
after  ten  days  from  the  accident  the  obliga- 
tions of  the  policv  virtually  ceased,  by  rea- 
son of  failure  within  that  time  to  serve  no- 
tice of  death. 

The  deceased  stated  in  his  application, 
which  is  part  of  the  policy,  and  a  warranty, 
that  his  business  was  that  of  a  **  wholesale 
drug  merchant. "  It  is  now  urged  that  the 
contract  is  avoided  for  the  reason  that  this 
statement  or  representation  was  untrue.  This 
point  is  based  upon  evidence  tending  to  show 
that  some  of  the  articles  that  the  deceased 
kept  in  his  store,  and  dealt  in,  were  of  such 
a  character  as  to  deprive  him  of  the  right  to 
be  classified  for  accidental  insurance  as  a 
wholesale  druggist.  Without  further  refer- 
ence to  the  merits  of  this  objection,  it  is 
sufficient  to  sa^  that  it  is  not  available  to 
the  defendant  in  this  court,  for  the  reason 
that  the  testimony  introduced  did  not  con- 
clusively establidi  any  breach  of  warranty 
in  this  respect.  At  best,  the  question  was 
one  of  fact,  and  the  disposition  made  of  it 
by  the  learned  trial  Judge  was  sufficiently 
favorable  to  the  defendant,  when  be  sub- 
mitted it  to  the  Jury.  No  exception  was  taken 
by  the  defendant  to  this  course,  or  to  the  in- 
structions given  by  the  court  to  the  jury, 
upon  the  submission  of  the  question,  and,i 
obviously,  none  could  have  been.  In  fact, 
the  only  question  submitted  to  the  Jury  was 
whether  this  statement  was  true.  The  only 
objection  that  the  defendant  made  to  this  dis- 
position of  the  case  was  to  request  a  submis- 
sion, also,  of  the  question  as  to  the  date  of 
the  death  of  the  insured,  which  ^quest  was 
properly  refused,  as  the  sufficiency  of  the 
notice  of  death  served  presented  a  question 
of  law. 

The  other  exceptions  in  the  record  have 
been  examined,  and,  as  thev  disclose  no  error 
prejudicial  to  the  defena(|Dtk  ths  judgmsni 
should  be  affirmed^ 

All  concur. 
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WESTERN   UNION  TELEaPAPH   CO., 

AppU^ 

«. 

Charles  M.  WILSON. 
(8SFla.fi27.) 

*The  IbllowiniT  rule  fbrmulated  In  Had- 
l«y  ▼.  Bazendale»  9  Ezeh.  84  i :  ** Where 
two  parties  have  made  a  oontraot  whioh  one  of 
them  has  broken,  the  damaares  whioh  the  other 
party  ought  to  receive  in  respect  of  such  breaoh 
of  contract  should  be  either  such  as  may  fairly 
and  substantiaUv  be  considered  as  arising  natu- 
rally, {.  e..  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  Itself,  or  such  as 

*Headnote  by  Tatlob,  j; 


may  reasonably  be  supposed  to  have  been  fa  the 
ooDtemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the 
breaoh  of  it,*^— Held,  to  be  applicable  to  the  oon- 
traots  of  telegraph  oompanies  for  the  transmis- 
sion and  delivery  of  telegraphic  messages;  and, 
consequently,  that  for  its  breach  of  a  contract 
to  transmit  or  deliver  an  unexplained  cipher,  or 
otherwise  uointeUigible  message,  such  company 
is  liable  only  for  nominal  damages,  rr,  at  moetk 
for  the  sum  paid  it  for  the  transmission  and  de* 
livery  thereott 

Oiabry^   J^  tfteients.) 
(November  8.  ISOOJ 


NOTB.— The  above  decision  as  to  the  measure  of 
damages  for  breach  of  contract  to  transmit  a 
cipher  or  uaintelliglble  telegram  Is  noteworthy  as 
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an  express  overruling  of  a  former  decision  of  th» 
court.  The  opinions  of  the  court  very  fnlly  pr^ 
sent  the  state  of  the  authorities  on  the  questloii.  ^ 


fiee  also  35  L.  K.  A.  548;  43  L.  R.   A.  214. 


1809. 
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APPEAL  by  defendant  from  a  judf^ment  of 
the  Circait  Court  for  Escambia  County 
infsTorof  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent  fail- 
ure of  defendant  to  promptly  transmit  and  de- 
liver a  message  in  compliance  with  its  con- 
tract   Beversed. 

The  facts  are  stated  in  the  opinion. 

MesiTi.  MaUory  Ss  Maxwell*  for  appel- 
lant: 

The  damages  allowed  by  the  Jury,  in  tbeir 
verdict,  were  not  such  as  were  properly  allow- 
able, in  that  they  were  remote  and  not  within 
the  contemplation  of  the  parties  to  this  action, 
at  the  time  of  alleged  making  of  contract  for 
transmission. 

The  rule  that  the  measure  of  a  contracting 
party's  liability,  in  event  of  breach  by  him  of 
contract,  will  be  those  damages  only,  which 
"  may  reasonable  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result 
of  the  breach  of  it,"  while  now  known  as  the 
rule  In  the  case  of  Hadley  v.  Baxendale,  9 
Exch.  841,  a  decision  of  comparatively  recent 
date,  is  one  of  the  oldest  and  most  firmly  root- 
ed principles  known  to  the  law. 

Potbier,  Obligation,  1, 150;  Code  Napoleon, 
§  1150;  La.  Civ.  Code.  art.  1928,  §  1824;  Home 
V.  Midland  R  Co.  L.  R.  8  C.  P.  181;  8  Suther- 
land, Damages,  298,  299;  Camp  v.  Western  U, 
Ttleg.  Co.  1  Met.  (Ky.)  164,71  Am.Dec.472;  Weet- 
em    U.    Teleg,  Co.  v.   Eyer  Bros.  23  Fla.  637. 

A  few  of  the  state  courts  refuse  to  recognize 
this  like  application  of  the  rule  to  telegraph 
companies. 

Davghtery  ▼.  American  U,  TeiUg.  Co,  75 
Ala.  168.  51  Am.  Rep.  435;  affirmed  by  a  di- 
vided court  In  Wettern  U.  TeUg.  Co.  v.  Way, 
83  Ala.  542;  Weetem  Ui  Tdeg,  Co.  v.  Reynolds, 
77  Va.  173.  40  Am.  Rep.  715;  Western  U, 
Teleg.  Co.  v.  Hyer  Bros,  tupra;  both  by  divid- 
ed courts. 

That  the  damages  in  this  case  be  held  prop- 
erly allowed  against  the  telegraph  company,  it 
must  be  shown  that  they  were  or  should  prop- 
erly have  been  within  the  contemplation  of 
the  company  at  the  time  of  receiving  the  mes- 
sage for  transmission. 

Home  V.  Midland  B.  Co,  supra, 

Man]^  courts,  recognizing  the  difficulty  un- 
der which  they  labor,  hold  that  a  stricter  rule 
should  apply  to  carriers  than  to  telegraph  com- 
panies, and  that  mere  error  in  a  telegram  is 
not  prima  facie  evidence  of  negligence  on  the 
part  of  the  company. 

Breese  v.  United  States  Tdeg,  Co,  45  Barb. 
S74,  48  N.  Y.  132, 8  Am.  Rep.  526;  SweeUand  v. 
BfinoisdbM,  Teleg.  Co,  ^  Iowa,  488,  1  Am. 
Rep.  286;  Birney  v.  New  York  db  W,  P,  Teleg, 
Co.  18  Md.  841,  81  Am.  Dec.  607;  Baldwin  v. 
United  States  TeUg,  Co.  45  N.  Y.  744,  6  Am. 
Rep.  165;  EMis  y.  American  Teleg,  Co,  18  Al- 
len, 226:  Western  U,  Teleg.  Co,  v.  Edsall,  63 
Tex.  668;  Western  U.  Tdeg,  Co,  v.  NeiU,  57 
Tex.  288, 44  Am.  Rep.  689;  Jones  v.  WesUm 
U.  Tdeg,  Co,  18  Fed.  Rep.  717;  White  v. 
Western  U.  Tdeg.  Go.  24  Fed.  Rep.  710,  and 
others. 

Mr.  John  C.  Averyt  for  appellee: 

The  rule  of  ttare  decisis  will  deter  this  court 
from  changing  its  position.  Appellant  is  pre- 
sumed to  luive  maoe  its  charge  and  appellee  to  i 
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have  paid  it  and  refrained  from  comm  jnicat- 
ing  the  importance  of  his  message  with  refer- 
ence to  the  decision  of  this  court,  on  the  point 
involved.  In  such  coses,  changes  of  construo 
tion  should  be  only  prospective. 

Douglass  v.  Pike  County  of  Missouri,  101  U. 
S.  677,  25  L.  ed.  968;  Gee  v.  Williamson,  I 
Port.  (Ala.)  318,  27  Am.  Dec.  681,  note  677; 
1  Kent,  Com.  475. 

This  is  a  case  that  the  appellant  admits  that 
it  never  sent  or  attempted  to  send  the  message 
which  the  jury  by  its  verdict  has  said  was  de- 
livered to  and  received  by  the  company.  It  is 
a  case  of  downright  and  gross  negligence,  in 
which  the  company  stands  before  the  court  in 
the  worst  possible  attitude  in  which  to  invoke 
the  protection  of  a  technical  and  often  fanci- 
ful rule  for  the  measure  of  damages  resulting 
from  negligence  or  willful  breach  of  contract. 

The  supreme  court  of  Alabama  in  Baugh' 
tery  v.  America nU,  Teleg.  Co,,  75  Ala.  163,  51 
Am.  Rep.  485,  says  with  reference  to  the  sup- 
posed distinction  between  cipher  messages  and 
those  so  briefly  and  obscurely  expressed  that 
no  one  can  understand  them  but  the  sender 
and  receiver;  we  can  perceive  no  reason  for  a 
different  rule  as  applicable  to  the  two  classes. 

Recently  an  effort  was  made  to  induce  ihe 
Alabama  court  to  review  its  decisions  in  above 
case,  ( Western  U,  TeUg,  Co.  v.  Way,  83  Ala. 
542,)  but  the  court  adhered  toils  former  de- 
cision. 

See  also  Alexanders,  Western  U,  TeUg.  Co. 
3  L.  R.  A.  71,  66  Miss.  161;  Hart  v.  Western 
U.  Tdeg,  Co.  66  Cat.  579,  65  Am.  Rep.  119; 
Western  U.  TeUg.  Co.  v.  Reynolds,  77  Va.  178, 
46  Am.  Rep.  715;  Western  U.  Tdeg,  Co.  v. 
Fatman,  73  Ga.  285.  54  Am.  Reo.  877;  West- 
em  U,  Teleg.  Co,  v.  manchard,  68  Ga.  299,  45 
Am.  Rep.  480. 

Taylor»  J,,  dellveied  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  in  the  cir- 
cuit court  of  Escambia  county,  in  case,  for 
damages  for  its  failure  to  transmit  and  de- 
liver a  telegti»phic  message  in  cipher.  The 
suit  resulted  in  a  judgment  for  the  plaintiff 
in  the  sum  of  $688.88,  and  therefroni  l^e  de- 
fendant telegraph  company  appeals. 

The  declaration  alleges  as  follows :  ^  That 
the  Western  Union  'Alegraph  Company,  a 
corporation,  the  defendant,  on  the  12th  day 
of  December,  1887,.  was  engaged  in  the  busi- 
ness of  transmitting  telegraphic  messages 
between  Pensacola,  Florida,  and  New  York, 
in  the  state  of  New  York,  and  in  the  delivery 
thereof  to  other  cable  and  telegraph  com- 

J sanies  for  transmission  to  Liverpool,  Eng- 
and.  where  the  said  plaintiff  had  a  regular 
merchant- broker  or  agent,  to  wit:  one  A. 
Dobell,  through  whom  the  plaintiff  nego- 
tiated, by  means  of  such  messages,  tJie  sale 
in  Europe  of  cargoes  of  lumber  and  timber, 
the  plaintiff  being  then  and  there  a  timber 
and  lumber  merchant  at  the  city  of  Pensacola. 
That  on  said  day  the  plaintiff  delivered  to 
the  defendant,  and  the  defendant  received 
from  him  at  its  office  in  the  city  of  Pensacola, 
and  undertook  tx)  transmit,  and  cause  to  be 
transmitted,  and  it  was  its  duty  to  transmit* 
and  cause  to  be  transmitted,  to  the  said  A« 
Dobell  the  following  cipher  message:    'Do- 
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bell,    Liverpool:    Olad fulness— shipment — 
rosa —  bonheur —  luciform —  banewort  —  mar- 

Sin,'  which  the  said  Dobell  would  have  un- 
erstood,  and  the  plaintiff  intended  to  be  an 
offer  of  a  carsro  of  lumber  and  timber  from 
said  port  of  Pensacola  for  sale  througU  the 
said  Dobell  in  Europe,  and  the  said  Dobell 
would  have  sold  the  same  for  the  plaintiff  on 
the  terms  of  said  offer  at  a  profit  to  the  plain- 
tiff of  $1,200,  but  the  defendant  failed  and 
neglected  to  send  the  said  message  in  viola- 
tion of  its  duty  to  the  plaintiff,  and  to  the 
plaintiff's  loss' of  11,200,**  and  therefore  he 
sues,  etc. 

At  the  trial  the  plaintiff,  over  the  defend- 
ant's objection,  was  permitted  to  testify,  in 
establishment  of  the  damages  claimed,  that 
he  had  to  sell  his  carffo  of  lumber  in  Europe 
upon  the  market  for  the  best  price  he  could 
get,  which  was  flftv*two  shillings  a  load, 
and  which  amounted  to  $630.84  less  than  the 
price  at  which  be  offered  same  for  sale  in 
the  message  failed  to  be  sent.  The  overruled 
objection  of  the  defendant  to  this  testimony 
was,  that  the  damage  sought  to  be  shown 
thereby  was  too  remote,  and  was  not  in  the 
contemplation  of  the  parties  at  the  time  of 
the  alleged  making  oi  the  contract  for  the 
transmission  of  said  message.  To  this  ruling 
the  defendant  excepted,  and  it  is  assigned  as 
error.  The  question  presented  is.  What  is  the 
proper  measure  of  damages  to  be  recovered 
of  a  telegraph  company  holding  itself  out  to 
the  service  of  the  public  for  hire  as  the  trans- 
mitter of  messages  by  electricity,  upon  its 
failure  to  transmit  or  deliver  a  message  writ- 
ten in  cipher,  or  in  language  unintelligible 
except  to  those  having  a  key  to  its  hidden 
meaning.  As  this  question  has  heretofore 
been  passed  upon  by  this  court  contrary  to 
the  views  we  find  it  impossible  to  become 
divested  of,  and,  as  we  think,  contrary  to  the 
great  weight  of  the  well-reasoned  adjudica- 
tions, both  in  this  countrv  and  in  England, 
we  take  it  up  with  diffluence  that  finds  no 
palliative  in  the  fact  that  the  decision  hereto- 
fore  was  by  a  divided  court.  •  Western  U, 
Teleg.  Go.  v.  Byer  Bros.  22  Fla.  637.  In 
that  case  the  majority  of  the  court,  while  ap- 
proving the  following  well-established  rule 
first  formulated  in  reference  to  carriers  of 
goods  in  the  cause  celebre  of  Uadley  v.  Box- 
endale,  9  Exch.  341;  **  Where  two  parties 
have  made  a  contract  which  one  of  them  has 
broken,  the  damage  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  either  such  as  may  fairly 
and  substantially  be  considered  as  arising 
naturally,  i.  «.,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it,**  hold 
that  it  has  no  applicability  to  the  contracts 
of  telegraph  companies  for  the  transmission 
of  messages,  and  that  such  companies  may 
be  Justly  considered  and  treated  as  standing 
alone  a  system  unto  itself.  The  reasoning 
leading  to  this  conclusion  is  as  follows: 
"The  common  carrier  charges  different  rates 
of  freight  for  different  articles  according  to 
their  bulk  and  value  and  their  respective 
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risks  of  transportation,  ahd  provides  differ- 
ent  methods  for  the  transportation  of  each. 
It  is  not  shown  here  that  the  defendant  com- 
panv  had  any  scale  of  prices  which  were 
higher  or  lower  as  the  importance  of  the  dis- 
patch was  great  or  small.  It  cannot  be  said, 
then,  that  for  this  reason  the  operator  should 
be  informed  of  its  importance,  when  it  made 
no  difference  In  the  charge  of  transmission. 
It  is  not  shown  that  if  its  importance  had 
been  disclosed  to  the  operator  that  he  was 
required  by  the  rules  of  the  companv  to  send 
the  message  out  of  the  order  in  which  it  came 
to  the  ofllce,  with  reference  to  other  messages 
awaiting  transmission,  that  he  was  to  use  any 
extra  degree  of  skill,  any  different  method 
or  agency  for  sending  it,  from  the  time,  the 
skill  used,  the  agencies  employed,  or  the 
compensation  demanded,  for  senainf  an  un- 
important dispatch,  or  that  it  woula  aid  the 
operator  in  its  transmission.  For  what  rea- 
son, tUen,  could  he  demand  information  that 
was  in  no  wav  whatever  to  affect  his  manner 
of  action  or  impose  on  him  any  additional 
obligation?  It  could  only  operate  on  him 
persuasively  to  perform  a  duty  for  which  he 
had  been  paid  the  price  he  demanded,  which 
in  consideration  thereof  he  had  agreed  to 
perform,  and  which  the  law  in  consideration 
of  his  promise  and  the  reception  of  the  con- 
sideration therefor  had  already  enjoined  on 
him."  The  answer  to  all  this  is.  that  the 
same  argument  is  equally  applicable  as  a 
reason  why  the  rule  in  Hadley  v.  Bttxetidale 
should  not  apply  to  carriers  of  goods  for  hire. 
Tlie  carrier  or  goods  in  contracting  to  carry 
and  deliver  deals  with  the  tangible;  when 
lie  contracts  he  has  in  his  mind's  eye  from 
the  visible,  tangible  subject  of  his  contract 
what  will  be  the  probable  damage  resulting 
directly  from  a  breach  of  it  on  his  part,  and 
so  has  the  other  party  to  the  contract  with 
the  carrier,  therefore,  the  damage  likely  to 
flow  from  a  breach  by  the  carrier  can  prop- 
erly be  said  to  enter  mutually  into  the  con« 
templation  of  both  parties  to  the  contract, 
and  it  is  this  mutuality  in  the  contemplation 
of  both  parties  to  the  contract  of  the  results 
that  will  be  likely  to  flow  directly  from  its 
breach  that  really  furnishes  that  equitable 
feature  of  the  rule  that  the  damages  thus 
mutually  contemplated  are  in  fact  the  dam- 
ages that  the  law  will  impose  for  the  breach. 
Why?  Because,  in  the  eye  of  the  law,  the 
parties  having  mutually  contemplated  such 
damages  in  going  into  such  contract,  those 
damages  can  alone  be  inferred  as  having  en- 
tered into  their  contract  as  a  silent  element 
thereof.  The  rule  in  Hadley  v.  BaxendaU  is 
applicable  alone  to  breaches  of  contract,  and 
formulates  concisely  the  me^jsure  of  damages 
for  the  breach  of  those  contracts  that  do  not 
within  themselves  in  expresa  terms  fix  the 
penalty  to  follow  their  breach.  In  other 
words,  this  rule  does  nothing  more  than  to 
give  expression  to  that  part  of  the  contract 
which  in  the  eye  of  the  law  has  been  mutu* 
ally  agreed  upon  between  the  parties,  but 
concerning  which  their  contract  itself  is  si- 
lent. This  essential  leading  feature  of  the 
rule,  we  think,  w^ks  wholly  lost  sight  of  in 
the  discussion  of  ttie  question  in  Western  U. 
Teleg,  Co,  y.  Hyer  Bros,  supra,  i.  e,,  that  the 
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damages  provided  for  under  the  rule  arise  esc 
amtractu,  and  that  unless  there  is  mutuality 
In  all  the  essential  elements  that  enter  into 
or  ^row  out  of  the  contract  the  whole  fabric 
becomes  unilateral  and  abhorrent  in  the  eyes 
of  the  law.     The  assertion,  as  a  rule  of  law, 
that  one  party  to  a  contract  shall  alone  have 
knowledge  that  a  breach  of  that  contract  will 
directly  result  in  the  loss  of  thousands  of 
dollars,  and  that  upon  su3h  breach  he  can 
recover  of  the  other  party  to  the  contract 
all  of  such,  to  him,  unforeseen,  unexpected, 
uncontemplated,  non-consented- to  damages, 
seems  to  us  to  be  a  complete  upheaval  of  all 
the  old  land- marks  in  reference  to  damages 
upon  broken  contracts,  and  the  establishment 
01  a  new  rule  that  is  neither  fair,  just,  nor 
equitable:  and  which,  if  it  is  to  be  applied 
to  the  broken  contracts  of  telegraph  compa- 
nies, must  also,  according  to  every  principle 
of  consistency,  be  applied,  under  like  condi- 
tions,  to  every  violated  contract  where  in- 
dividuals are  the  contracting  parties.     The 
argument  in  Western  U.   TeUg.   Co,  v.  Hyer 
Bra$.,   tupray   that  it  was  not  shown  that 
the  telegraph  companv  would  have  charged 
more,  or  used  more  dispatch,  or  taken  more 
care,  or  been  aided  in  any  way  in  the  per- 
formance of  its  duty  if  it  had  been  informed 
of  the  contents  or  purport  of  the  message  con- 
tracted to  be  sent  in  that  case,  is  entirely 
foreign  to  the  question.     In  arriving  at  the 
rule  of  law  as  to  the  damage  that  parties  to 
contracts  are  entitled  to,  as  matter  of  le^al 
right,  upon  breach  thereof,  a  consideration 
of  anything  that  might  or  miffht  not  in  fact 
have   prevented   the   wrongful   breach,    has 
nothing  to  do  with  the  subject  whatever. 
But  we  are  to  look  to  and  consider  the  mutual 
rights  of  the  parties  from,  the  inception  of 
the  contractual  relations  between  them  down 
through  the  contract  itself  to  the  breach  com- 
plained of.     One  of  the  primary  rights  that 
each  party  has  who  is  about  to  enter  into  a 
contract  with  another,  a  breach  of  which  may 
result  in  damage,  is  to  be  so  situated  that 
be  may  foresee  what  direct  probable  results 
will  reasonably  and  in  the  usual  course  of 
events  follow  bad  faith,  neglect,   or  other 
breach  upon  his  part.     Why?    Not  that  it 
will  or  will  not  in  fact  deter  him  from  be- 
ing delinquent,  but  that  he  may,  if  he  will, 
so  act  as  to  guard  against  and  avoid,  for  his 
own  benefit,  the  foreseen  calamitous  conse- 
quence, or,  that  he  may,  if  he  does  not,  be 
held  to  have  knowingly  and  willingly  sub- 
jected  himself  to  the  contemplated  conse- 
quences of  his  wrong,  that,  from  being  fore- 
seen and  contemplated,  the  law  will  impute 
his  consent  thereto. 

That  the  rule  in  HadUy  v.  BaaendaU,  supra, 
is  the  one  properly  applicable  to  the  con- 
tracts of  telegraph  companies  for  the  trans- 
mission of  messages,  has  the  support  of  the 
overwhelming  weight  of  the  decided  cases, 
not  only  as  to  the  numerical  strength  of  the 
decisions  concurring  therein,  but  in  the  logi- 
cal soundness  of  the  reasoning  upon  which 
their  conclusions  rest,  as  will  be  seen  from 
the  following  authorities:  Western  U.  Teleg, 
Co.  y.  Holly  124  U.  S.  444,  81  L.  ed.  470 ; 
Sanders  ▼.  Stuart,  L.  R.  1  C.  P.  Div.  826 ; 
Behm  V.   Western  U.  TeUg,  Co.  8  Biss.  181 ; 
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WhiU  V.  Western  U.  TeUg,  Co,  14  Fed.  Rep. 
710 ;  Baldwin  v.  United  States  Teleg.  Co,  46 
N.  Y.  744,  6  Am.  Rep.  165;  Western  U, 
TeUg.  Co.  v.  Graham,  1  CJolo.  230,  0  Am. 
Rep.  186 ;  First  Nat,  Bank  of  Barnesmlle  v. 
Western  U.  Teleg.  Co,  80  Ohio  St.  555,  27 
Am.  Rep.  485;  Candee  v.  Western  U,  Teleg, 
Co.  84  Wis.  471,  17  Am.  Rep.  452;  Baniel 
V.  Western  U,  Teleg,  Co.  61  Tex.  462,  48  Am. 
Ren.  805 ;  Beaupre  v.  Pacific  db  A,  Teleg,  Co. 
21  tiinn.  155 ;  Truey.  International  TeUg,  Co. 
60  Me.  9,  11  Am.  Rep.  156 ;  Squire  v.  West- 
ern U.  Teleg.  Co,  08  Mass.  282,  98  Am.  Dec. 
157 ;  United  States  Teleg,  Co.  v.  Wem^er,  65 
Pa.  262,  98  Am.  Dec.  751 ;  Tyler  v.  Western 
U.  Teleg,  Co,  60  111.  421,  14  Am.*  Rep.  88; 
Vnited  States  Teleg,  Co,  v.  Oildersleve,  29  Md. 
282,  96  Am.  Dec.  519 ;  Western  U,  TeUg.  Co. 
V.  KirkpatricK  76  Tex.  217;  Cannon  y.  West- 
ern U.  TeUg.  Co.  100  N.  0.  800 ;  Landsberger 
y.  Magnetic  Teleg.  Co.  82  Barb.  530;  ManviUe 
V.  Western  U.  Teleg,  Co.  37  Iowa,  214,  18 
Am.  Rep.  8 ;  Western  V,  Teleg,  Co.  v.  Edsall, 
63  Tex.  668 ;  Ilibbard  v.  Western  U.  Teleg, 
Co.  38  Wis.  558;  Thompson  v.  Western  V, 
Teleg,  Co,  64  Wis.  531,  61  Am.  Rep.  644; 
Abeles  v.  Western  U.  TeUg.  Co.  87  Mo.  App. 
664;  Western  U.  Teleg,  Co.  v.  Comtcell,  2 
Colo.  App.  491 ;  8  Sutherland,  Damages,  298 ; 
Wood's  Mayne,  Damages,  40;  Thompson, 
Electricity,  ^§  311-816,  346.  858-875. 

Opposea  to  this  array  of  authorities  are  the 
following  decisions  by  divided  courts,  with 
the  exception  of  the  Georgia  and  Mississippi 
coses :  Western  U.  Teleg.  Go.  v.  Hyer  Bros, 
supra;  DavgJitery  v.  American  U.  TeUg,  Co. 
75  Ala.  168,  51  Am.  Rep.  485 ;  American  U. 
Teleg.  Co.  v.  Daughtery,  89  Ala.  191 ;  West- 
em  U,  TeUg.  Co.  v.  Way,  88  Ala.  642 ;  West- 
em  U.  TeUg.  Co.  v.  Fatman,  78  Ga.  285,  54 
Am.  Rep.  877;  Alexander  v.  Western  U. 
Teleg.  Co,  66  Miss.  161,  8  L.  R.  A.  71. 

The  case  of  Wextem  U.  TeUg,  Co.  v.  Rey- 
nolds, 77  Va.  178,  46  Am.  Rep.  716,  is  also 
cited  as  sustaining  a  contrary  rule,  but  a 
careful  reading  of  that  case  will  disclose  the 
fact  that  the  conclusions  reached  are  predi- 
cated upon  a  statutory  provision  in  their 
code.  In  the  case  at  bar  the  message  that  it 
is  alleged  the  defendant  company  failed  to 
send  was  in  cipher  and  contained  nothing 
that  would  indicate  to  the  defendant's  oper- 
ator whether  it  contained  a  criticism  upon 
the  **  Horse  Fair"  painting  by  the  great  artist 
Rosa  Bonheur  named  in  the  message,  or 
whether  it  related  to  a  matter  of  dollars  and 
cents.  There  was  no  explanation  made  to 
the  operator  as  to  its  meanine  or  importance, 
except  that  the  plaintiff  said  that  the  word 
**gladfulness''  in  the  message  had  a  special 
meaning.  What  that  special  meaning  was 
he  did  not  disclose.  Under  these  circum* 
stances  all  that  the  plaintiff  could  rightfully 
recover  for  the  defendant's  failure  to  send  or 
deliver  the  message  would  be  nominal  dam- 
ages, or,  at  most,  the  sum  paid  by  him  as 
the  price  of  its  transmission.  It  was  error, 
therefore,  for  the  court  to  admit  testimony 
as  to  the  damage  sustained  by  the  plaintiff 
by  the  loss  of  sale  of  a  cargo  of  timber  con- 
sequent upon  the  failure  to  forward  the  mes- 
sage. 

There  is  another  feature  presented  in  the 
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proofB,  aside  from  all  that  haa  been  said  upon 
the  rule  of  damaKes  in  such  cases,  that  would 
prevent  the  recovery  had  in  this  case.  The 
plaintiff  himself  testifies  that  he  received 
from  his  a/?ent  Dobell  in  Europe  an  offer  for 
the  cargo  of  timber.  What  that  offer  was  is 
nowhere  stated  or  shown.  Then  he  says: 
**  I  decided  to  make  a  final  proposition,  which 
I  did  by  taking  the  message  to  the  telegraph 
ofDce  that  was  not  sent,  which  message  when 
translated  was  an  offer  by  me  of  said  cargo 
of  timber  for  sale  at  fifty-four  shillings  per 
load."  Then  he  says  that  he  missed  the  sale 
of  the  cargo  at  the  terms  offered  by  him  in 
his  message  in  consequence  of  the  defendant's 
failure  to  send  it,  and,  consequently,  had  to 
sell  on  the  market  for  the  best  price  he  could 
eet,  which  was  fiftv-two  shillings  per  load. 
There  is  not  a  word  of  proof  in  Uie  record  to 
show  that  his  offer  contained  in  the  unsent 
message  would  ever  have  been  accepted,  or 
that  he  could  ever  at  any  time  have  sold  the 
timber  at  the  price  at  which  he  so  offered  it, 
or  that  it  could  ever  have  been  sold  at  any 
greater  priee  than  the  one  he  actually  received 
ior  same,  whether  his  message  had  l}een  sent 
or  not.  Yet  in  the  face  of  this  state  of  the 
proofs  damages  have  been  allowed  to  the 
plaintiff  equal  to  the  difference  between  a 
price  at  which  he  simply  offered  his  timber 
for  sale,  and  the  price  actually  received  by 
him  for  it,  without  a  word  of  proof  to  show 
whether  the  higher  price  at  which  he  offered 
it  for  sale  could  ever  have  been  obtained  for 
it  or  not. 

The  appellee  contends  that  because  of  the 
decision  m  Western  U.  TeUg,  Co,  v.  Hyer 
Bros. ,  »iipra,  the  question  of  damages  cannot 
be  considered,  that,  as  to  this  case,  it  is  stare 
decisis.  This  doctrine,  as  we  understand  it, 
is  properly  applicable  to  decisions  furnish- 
ing rules  of  property,  and  those  construing 
statutes,  and  to  those  passing  upon  the  va- 
lidity of  contracts  in  which  investments  have 
or  may  have  been  made  upon  the  faith  of  the 
adjudication  as  to  their  validity,  in  which 
cases  former  decisions  upon  the  same  ques- 
tions will  be  adhered  to,  but  we  do  not  think 
this  case  falls  within  the  rule. 

In  reversing  the  former  ruling  of  the  court 
in  Hyer  Bros,  we  do  not  interfere  with  any 
vested  right,  acquired  upon  the  faith  of  that 
adjudication,  but  pass  upon  the  rule  of  dam- 
ages, as  upon  an  abstract  proposition,  to  fol- 
low the  breach  of  such  contracts.  Of  the 
erroneousness  of  the  rule  as  laid  down  in  that 
case,  we  are  perfectly  and  clearly  satisfied ; 
and,  in  such  case,  in  determining  the  pro- 
priety of  overruling  it  as  a  solemn  adjudica- 
tion, we  are  to  be  governed  largely  by  a  con- 
sideration of  the  results  that  will  likely  flow 
from  the  enunciation  and  establishment  of 
the  one  or  the  other  of  the  two  rules.  If,  in 
such  case,  we  conclude  that  the  aflSrmance  of 
what  we  deem  to  be  the  erroneous  rule  in 
that  case,  will  be  productive  of  more  far- 
reaching  and  harmful  results  than  would  fol- 
low the  disafiftrmance  thereof,  then  It  be- 
comes our  duty  to  overturn  it.  And  such  we 
think  would  be  the  result  here.  Besides  be- 
ing unilateral  and  wholly  unfair,  as  we  have 
before  stated,  we  cannot  see  why,  if  the  pro- 
tection of  the  rule  in  Eadley  v.  Baxendcde, 
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is  to  be  withheld  from  contracts  with  tele- 
graph companies,  it  should  not  also  be  de- 
nied in  the  daily  recurring  contractual  con- 
troversies between  individuals.  To  overturn 
the  rule  in  controversies  as  between  man  and 
man  would  be  such  an  uprooting  of  the  old 
land-marks  as  to  make  it  impracticable  to 
surmise  the  harmful  results  that  would  fol- 
low. Entertaining  these  views,  we  do  not 
think  that  the  doctrine  of  stare  decisis  con- 
strains us  to  adhere  to  the  rule  in  Hyer  Broa., 
but  think  that  less  harm  will  follow  our  re- 
turn to  the  well -beaten  and  familiar  track, 
that  furnishes  a  plain  and  easily  compre- 
hended rule  for  all  contracting  parties,  be 
they  corporate  or  individual. 

The  judgment  appeeUedJrom  is  reversed^  and 
a  new  trial  ordered. 


'•  Oh.  J.,  concurring: 
A  reconsideration  of  the  question  of  the 
measure  of  damages  involved  here  confirms 
the  correctness  of  the  view  expressed  in  my 
dissenting  opinion  in  Western  U.  TeUg.  Co,  v. 
Hyer  Bros.,  22  Fla.  649  et  seq.,  and  I  concur 
in  the  ooinion  of  Judge  Taylor,  that  the  rule 
followed  in  the  case  mentioned  is  unfair  and 
ought  not  to  be  perpetuated ;  and,  without 
committing  myself  further  upon  the  question 
of  stare  decisis,  my  conclusion  is  that  more 
injury  will  result  in  the  future  from  adher- 
ing to  the  rule  of  the  Hyer  Case  than  will  ac- 
crue to  parties  to  past  transactions  from 
changing  it,  and  that  the  judgment  should 
be  reversed.  Coolcy,  Const.  Lim.  5th  ed.  65, 
and  note  1;  Wells,  Stare  Decisis,  §  624  «l 
seq,;  Chamberlain,  Stare  Decisis,  10. 

Mabry»  «/.,  dissenting: 

The  question  of  liability  to  damage  for  a 
failure  on  the  part  of  a  telegraph  company 
to  send  a  cipher  message  is  not  a  new  one  in 
this  court.  Over  six  years  ago  this  Question 
was  deliberately  settled  here  by  the  aecision 
in  tlie  case  of  Western  U,  Teleg.  Co.  v.  Hy&r 
Bros.,  22  Fla.  632.  It  is  proposed  now  to 
reverse  this  case  and  my  view  is  that  it  should 
not  be  done.  Every  question  in  reference  to 
cipher  messages  entering  into  the  case  now 
before  us  was  fully  discussed  and  maturely 
considered  in  the  Hyer  Case,  and  this  case  has 
the  support  of  decisions  in  Alabama,  Missis- 
sippi, Georgia  and  Virginia.  Under  the  de- 
cision in  the  Hyer  Case,  there  was  a  remedy 
for  damages  for  a  failure  on  the  part  of  a  tele- 
graph company  to  send  a  cipher  message  when 
it  had  for  compensation  agreed  to  io  so. 
There  is  much  merit  in  the  rule  tha(  where 
the  company  holds  itself  out  to  the  public  as 
a  transmitter  of  cipher  messages  for  pay.  it 
should  not  be  allowed,  after  receiving  the 
money  and  agreeing  to  send  the  message,  to 
deny  its  liability  for  damages  resulting  from 
its  own  violation  of  dutv,  on  the  ground 
that  the  message  was  in  cipher  and  its  con- 
tents not  known  to  the  companv  when  it 
agreed  to  send  it.  This  court  having  planted 
itself  in  favor  of  this  rule  over  six  j^ears  ago 
I  do  not  think  we  should  disturb  it.  I  do 
not  sec  how  greater  harm  will  result  from 
adhering  to  the  decision  than  overruling  it. 

Rehearing  denied. 


i8oa. 
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1.  The  penalty  for  selling^  or  offering^ 
for  eale,  or  htLving  In  poeeoMion,  ajiy 
troat  which  Is  not  alive  during  the  doee  season, 
which  is  imposed  by  Stat.  188i,  chap.  ITL  •  58,  ex- 
tends to  trout  artiilciaity  propagated  on  one*8 
own  premises,  in  view  of  •  2S,  which  declares  that 
such  trout  may  be  sold  at  all  times  for  purposes 
of  culture  and  maintenance,  but  not  for  food 
during  dose  seasons. 

2.  The  leiT^elatnre  may  forbid  the  sale* 
offering  for  sale*  or  poeeeealon  during^ 
the  eloee  season  of  tront  which  are  not 
alive,  although  they  were  artificially  propagated 
on  one^s  own  premises,  if  such  dose  season  is  not 
unreasonable. 

(November  29, 1898.) 

"p  EPORT  by  the  Superior  Court  for  Ply- 
Xi  mouth  County  for  the  opinion  of  the  Su- 
pieme  Judicial  Court  of  an  iudictment  charg- 
ing defendant '  with  the  unlawful  sale  of 
trout.     Jvdgment  fcT  the  CommonweaUh, 

This  was  an  indictment  found  by  the  grand 
jury,  charging  that  the  defendant,  on  the 
29tii  day  of  March,  in  the  year  1898,  did  have 
in  his  possession,  and  did  offer  and  expose 
for  sale  and  did  sell  one  trout,  said  trout 
having  been  taken  in  this  commonwealth,  and 
not  then  and  there  being  alive. 

To  this  indictment  the  defendant  pleaded 
not  guilty.  It  was  admitted,  however,  tliat 
the  defendant  did,  on  the  day  charged  in  the 
complaint,  sell  one  dead  trout  as  therein  al- 
leged. The  defendant  claimed  that  said  trout 
was  one  which  had  been  artificially  raised, 
propagated,  and  maintained  by  him,  and  of- 
fered to  proYe  facts  as  to  the  method  of  hatch- 
ing, raising,  and  maintaining  said  trout, 
which  also  applied  to  all  other  trout  owned 
by  him,  claiming  that  if  he  did  prove  tliese 
facts  to  the  satisfaction  of  the  jury,  he  was 
entitled  to  an  acquittal  on  the  ground  that 
the  statute  against  selling  trout  between  cer- 
tain dates  applied  only  to  wild  troutr,  or  trout 
that  are  hatched  and  grow  in  a  state  of  nat- 
ure, without  artificial  aid  in  propagating  and 
maintaining  them. 

The  facts'^which  he  offered  to  prove  are  as 
follows:  k 

That  he  is  now  and  for  a  long  time  past 
has  been,  the  owner  in  fee  simple  of  a  tract 
of  land  in  Plymouth  in  said  county ;  that  a 
brook  runs  through  this  land,  and  that  by 
means  of  this  brook,  he  has  raised  artificial 
ponds:  that  he  is  engaged  in  the  business 
of  artificial Iv  cultivating  and  propagating 
brook  trout  for  sale ;  that  these  trout  are  his 
property,  and  that  for  several  years  past  he 
has  been  taxed  for  them  by  the  town  of  Ply- 
mouth, upon  an  assessed  value  from  $2,000 
to  $5,000  and  that  the  trout  sold  by  him  was 

Nora'-See,  in  oonneotion  with  the  above  case. 
State  V.  Lewis  (Ind.)  SO  L.  R.  A.  52,  and  noU* 
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one  artificially  cultivated  and  propagated  h^ 
him  for  the  purpose  of  sale. 

He  further  offers  to  prove  that  he  has  been 
enffaged  in  said  business  since  September, 
1869,  and  was  the  first  person  in  this  com- 
monwealth to  engage  in  artificially  cultlyat- 
ing  and  propagating  brook  trout  for  sale  as 
a  business. 

The  defendant  further  offers  to  prove  that 
trout  cultivated  and  propagated  by  him  are 
cultivated,  propagated,  and  maintained  bv 
taking  the  spawn  or  egg,  called  ova,  artifi- 
cially from  the  trout,  and  placing  the  ^gfi  so 
obtained  in  shallow  boxes,  which  have  a  fine 
wire  netting  in  the  bottom,  upon  which  the 
ova  are  laid.  These  boxes  containing  the  ova 
are  placed  in  a  trough  in  a  hatching  house, 
through  which  a  shallow  stream  of  water, 
kept  at  a  uniform  temperature,  is  allowed  to 
run ;  that  trout  begin  spawning  by  October  16 
of  each  year,  and  are  througB  spawning  bv 
the  midcue  of  December ;  that  the  eggs  hatch 
in  about  sixty  days  from  the  time  of  setting 
the  spawn,  during  which  they  require  daily 
care  to. remove  all  unimpregnated  eggs,  to 
prevent  the  destruction  of  the  fertile  spawn ; 
that  a  further  time  of  about  sixty  days  is  re- 
quired for  the  yolk  sack,  upon  which  the 
young  fish  called  fry  at  first  subsist  to  become 
absorbed,  before  they  need  other  food,  during 
whirh  time  they  need  constant  care  and  at- 
tention ;  that  thoy  are  then  put  in  the  rearing 
ponds,  where  for  the  first  two  months  they 
have  to  be  fed  four  times  daily,  for  the  next 
two  months  three  times,  for  the  next  two 
months  twice  daily,  and  from  that  time  once 
daily,  as  long  as  they  are  kept.  When  a  year 
old  they  require  to  be  removed  into  deeper 
and  larger  ponds,  where  they  are  grown  until 
they  are  large  enough  for  the  market,  which 
is  about  January  15  of  the  following  year. 

The  trout  for  which  the  defendant  is  in- 
dicted for  selling  was  one  raised  and  main- 
tained in  the  way  above  described. 

In  the  month  of  January  of  this  year,  and 
for  several  years  past,  the  defendant  has  had 
from  five  to  six  tons  of  trout  artificially  cul- 
tivated and  maintained. 

During  all  the  time  these  trout  are  kept, 
and  until  they  are  disposed  of,  tbey  are  fed 
upon  sheep  haslets,  minnows,  and  herring 
chopped  up  and  prepared  for  them. 

By  the  process  of  artificial  cultivation  and 
propagation,  05  per  cent  of  the  eggs  are 
hatch^,  while  in  a  state  of  nature  not  over 
3  per  cent  hatch ;  and  that  trout  raised  artifi- 
cially are  equal  or  superior  as  an  (article  of 
food  to  wild  trout,  and  are  after  the  middle 
of  January  to  the  time  of  spawning  a  good 
and  wholesome  article  of  food. 

The  defendant  offers  to  prove  that  trout 
will  not  inhabit  water  of  a  higher  tempera- 
ture than  sixty -five  degrees  Fahrenheit;  that 
there  are  no  trout  waters  open  to  the  public 
except  by  consent  of  riparian  owners,  and 
that  there  is  no  great  pond  in  this  common- 
wealth in  which  the  public  have  any  fishery 
rights,  which  brook  trout  can  inhabit,  and 
that  all  waters  which  brook  trout  inhabit  are 
owned  by  private  persons,  or  corporations. 
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The  commonwealth  did  not  contest  the 
truth  of  the  facts  offered  to  be  proved  by  the 
defendant,  but  claimed  that  such  evidence 
would  furnish  no  defense  against  the  indict- 
ment, and  was  inadmissible  for  that  purpose. 
The  presiding  judge  so  ruled  and  excluded 
the  evidence. 

Thu  defendant  also  asked  the  court  to  rule, 
the  statutes  of  this  commonwealth  provide 
no  penalty  against  a  person  for  having  in  his 
possession  and  offering  and  exposing  for  sale 
and  selling  dead  brook  trout  artificially  cul- 
tivated, propagated  and  maintained  by  him 
in  this  commonwealth. 

If  the  statutes  of  this  commonwealth  im- 

f)08e  any  penalty  upon  the  defendant  for  hav- 
ng  in  his  possession  and  offering  and  expos- 
ing for  sale  and  selling  dead  brook  trout 
wliich  were  kept  and  confined  in  artificial 
ponds  upon  his  premises,  and  which  were  ar- 
tificially cultivated,  propagated,  and  main- 
tained in  the  manner  the  defendant  offered  to 
prove  that  his  were  confined,  cultivated, 
propagated,  and  maintained,  then  the  statute, 
so  far  as  it  applies  or  relates  to  such  trout, 
is    unconstitutional. 

The  court  refused  to  give  the  rulings  as 
requested.  The  defendant  submitted  to  hav- 
ing a  verdict  of  guilty  returned  against  him, 
and  the  presiding  judge  reported  the  case 
for  the  determination  of  the  supreme  judicial 
court.  If  there  was  error  in  the  ruling  of 
the  court,  the  verdict  is  to  be  set  aside,  otner- 
wise  the  verdict  is  to  stand. 

Mr,  Robert  O.  Harris*  for  the  Common- 
wealth : 

ill  the  case  of  rivers  and  streams  not  nav- 
igable riparian  owners  have  the  exclusive 
ri^ht  of  fisbiDg  in  front  of  their  land  to  the 
middle  of  the  stream. 

Com,  V.  Chapin,  6  Pick.  199,  16  Am.  Dec. 
886;  VinUm  v.  WeWi,  9  Pick.  87;  McFarlin 
V.  EMex  Co,  10  Cush.  804 ;  Cole  v.  EastJtum, 
183  Mass.  65 ;  Com.  v.  Look,  108  Mass.  452. 

The  right  is,  however,  subject  to  the  con- 
trol of  the  legislature,  and  statutes  made  in 
the  exercise  of  such  control  are  constitu- 
tional. 

Stovffhton  V.  Baker,  4  Mass.  522,  3  Am. 
Djc.  236;  Vinton  v.  WeUh,  and  McFarlin  v. 
JEsnex  Co,  supra;  Inland  Fielieries  Comrs.  v. 
Eolyoke  Water  P&wer  Co,  104  Mass.  446; 
Burnham  v.  Webster,  6  Mass.  266;  Com,  v. 
Mc  Curdy,  6  Mass.  824 ;  Com.  v.  Essex  Co,  18 
Gray,  239;  Cole  v.  JSastham,  and  Com,  v. 
Look,  s^ipra. 

lights  of  property,  like  all  other  social 
and  conventional  rights,  are  subject  to  such 
reasonable  limitations  in  their  enjoyment  as 
shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations 
established  by  law  as  the  legislature,  under 
the  governing  and  controlling  power  vested 
in  them  by  the  constitution,  may  think  nec- 
essary and  expedient. 

Com,  V.  Alger,  7  Cush.  58;  Com.  v.  Cer- 
tain Intoxicating  Liquors,  115  Mass.  153; 
Com,  V.  Blaekington,  24  Pick.  852. 

We  have  statutes  prescribing  the  hours  and 
times  in  which  certain  sorts  of  places  of 
amusement  may  be  kept  open,  and  they  have 
been  held  to  be  constitutional. 
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Com,  V.  Colton,  8  Gray,  488. 

The  statutes  prohibiting  ttie  keeping  of 
places  of  business  open  on  Sunday  have  al- 
ways been  sustained. 

Com.  V.  Has,  122  Mass.  40 ;  Com.  v.  Starr, 
144  Mass.  861. 

A  statute  prohibiting  the  taking  of  gravel 
and  sand  from  beaches  has  been  held  to  pro- 
hibit the  owner  of  the  beach  as  well  as  any 
other  person  and  to  be  constitutional  even  as 
against  the  owner. 

Com,  V.  Tewksbury,  11  Met.  65. 

A  statute  forbidding  the  employment  of 
women  more  than  a  certain  number  of  hours 
per  week  is  constitutional,  and  is  not  an  un- 
constitutional invasion  of  a  woman's  right 
to  sell  her  labor. 

Com.  V.  IJamilton  Mfg.  Co.  120  Mass.  883. 

As  was  said  by  the  court  in  Com.  v.  ColUm, 
supra,  "The  reasons  which  induced  the  legis- 
lature to  make  it  penal  .  .  .  are  not  for 
us  to  inquire." 

In  Bancroft  v.  Cambridge,  126  Mass.  438, 
the  court  says:  ''The  leeialature  is  ordina- 
rily the  proper  judge  of  t£e  necessity  for  the 
exercise  of  the  power. " 

The  statute,  under  which  the  defendant 
claims  to  make  a  defense,  will  not  be  de- 
clared unconstitutional,  even  if  the  govern- 
ment is  in  error  on  all  preceding  points  and 
though  this  statute  bears  more  heavily  on 
him  than  may  seem  needful. 

Gt^m,  V.  Clapp,  5  Gray,  97. 

Mr.  T*  E*  Grower*  for  defendant : 

A  legislative  act  is  to  be  construed  accord- 
ing to  the  intent  of  the  legislature.  The  in- 
tent is  the  essential,  the  vital  part  of  a  stat- 
ute, and  to  reach  the  intent,  ita  meaning  may 
be  extended  beyond  the  precise  words  used, 
to  the  reason  or  motive  upon  which  the  leg- 
islature proceeded. 

Cleateland  v.  Norton,  6  Cush.  884 ;  8tanid» 
V.  Raymond,  4  Cush.  816 ;  United  States  v. 
FisJusr,  6  U.  S.  2  Cranch,  858,  2  L.  ed.  804. 

Tlie  statute  is  a  penal  one,  and  in  deroga- 
tion of  a  common- law  right,  and  should, 
therefore,  for  both  reasons,  be  construed 
strictly,  and  so,  if  possible,  as  not  to  inter- 
fere with  that  right. 

The  statute  was  passed,  not  to  impair  or 
destroy  the  right  of  property,  but  to  protect 
it,  by  ** encouraging  the  cultivation  of  use* 
f ul  fishes.  ** 

Title  to  Stat.  1869,  chap.  884. 

It  sought  to  increase  the  fish  supply  so  that 
the  public  might  obtain  a  cheap  and  health- 
ful article  of  food. 

Burnham  v.  Webster,  5  Mass.  268;  Turner 
V.  Nye,  14  L.  R.  A.  487.  154  Mass.  579 :  Com. 
y.  McGurdy,  5  Mass.  824 ;  Com.  v.  Essex  Go. 
13  Gray,  249;  Turner  v.  Nye,  14  L.  R.  A. 
487,  154  Mass.  585. 

Preventing  the  defendant  from  selling  his 
trout  for  a  portion  of  the  year  does  not  in- 
crease the  supply,  or  benefit  the  public,  al- 
though that  may  be  the  result  with  those  of 
natural  cultivation  and  growth. 

When  the  Statute  of  1869,  chap.  884,  went 
into  effect,  which  was  July  12  of  that  year, 
there  was  no  one  engaged  in  artificially  rais- 
ing trout  as  a  business,  for  the  defendant, 
who  was  the  first  to  engage  therein,  did  not 
begin  until  the  Septemtor  following,  and 
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ctmseqnently  sucb  a  case  as  is  here  presented 
could  not  have  been  in  the  mind  of  the  legis- 
lature, for  the  facts  which  distinguish  it  from 
any  case  which  could  then  have  arisen  did 
not  exist.  To  hold  that  even  section  53  above 
cited  was  intended,  to  apply  to  such  case  as 
this  would  reverse  its  intent,  and  instead  of 
encourai^ing  the  cultivation  of  useful  fishes, 
its  effect  would  be  to  restrain  it. 

Hall  ▼.  BtaU,  20  Ohio,  14 ;  Piatt  v.  Unum 
Pae.  IL  Co.WV.  8.  48,  25  L.  ed.  424 ;  SewaU 
▼.  Jonet,  9  Pick.  414. 

Defendant's  property  in  his  trout  exists 
independent  of  the  statute.  He  holds  them 
by  a  common-law  right  as  he  holds  other 
property.  They  are  kept  confined  upon  his 
own  premises  and  within  his  immediate 
power.  They  are  his  property  as  the  fowls 
Kept  in  his  yard  are  his  property.  The  dis- 
tinction as  to  ownership  between  his  trout 
and  the  unconfined  trout,  although  such  trout 
may  have  a  legal  owner  under  the  statute,  is 
the  same  as  that  between  the  duck  he  raises 
and  the  wild  duck  that  is  found  in  the  waters 
upon  his  land. 

JfUet  y.  Eegeman,  14  Wend.  46 :  Decker  y. 
JPUher,  4  Barb.  592;  Po»t  y.  Ereischer,  108 
N.  T.  112. 

A  statute  of  New  York  provides  that  **  no 
person  shall  catch  or  take  any  oysters,  **  etc. 

The  court  of  appeals  held  that  that  act  did 
not  apply  to  persons  taking  their  own  oysters 
out  of  their  private  lots  or  beds. 

PitsopU  V.  IJazen,  121  N.  Y.  818.  See  also 
People  ▼.  FUhbaugh,  184  N.  Y.  898 ;  UniUd 
States  y.  Sfuldon,  15  U.  8.  2  Wheat.  119,  4 
L.  ed.  199 ;  Wales  y.  Stetson,  2  Mass.  146,  8 
Am.  Do^<.  89 ;  Stale  y.  Lotell,  28  Iowa,  804 ; 
People  V.  Utiea  Ins,  Co.  15  Johns. 880,  8  Am. 
Dec.  243;  Jackson  y.  Collins,  8  Cow.  89; 
Chesapeake  dk  0.  Canal  Co.  v.  Baltimore  d  0, 
R.  Co.  A^  Gill  &  J.  152 ;  KeiVi  v.  Quinney, 
1  Or.  364. 

If  it  should  be  held  that  the  defendant,  un- 
der the  facts  he  offered  to  prove,  committed 
a  criminal  offense  within  the  intent  of  the 
statute,  then  the  question  is  presented, — Is 
the  statute  creating  that  offense,  so  far  as  it 
applies  to  this  case,  constitutional? 

Declaration  of  Rights,  arts.  1,  10,  12. 

As  applied  to  this  case,  the  statute  under 
which  the  defendant  is  indicted  may  be  de- 
clared constitutional  when  appliea  to  the 
protection  of  fishes  in  which  the  public  have 
a  common  right  or  interest,  as  distinguished 
from  private  ownership,  and  unconstitutional 
when  applied  to  the  private  property  of  a 
citizen  in  which  the  public  have  no  such 
right  or  interest. 

Wellington,  Petitioner,  16  Pick.  95,  26  Am. 
Dec.  631;  FMer  y.  McQirr,  1  Gray,  1,  61 
Am.  Dec.  881 ;  Com,  y.  O^opp*  5  Gray,  100 ; 
Com.  y.  Eitehings,  Id.  482 ;  warren  v.  Charles- 
toitn,  2  Gray.  84 ;  CargiU  v.  Poteer,  1  Mi'^h. 
S69. 

Within  what  limits  does  the  constitution 
permit  the  legislature  to  interfere  with,  re- 
strict, or  regulate  the  use  of  private  prop- 
erty? This  power  may  be  divided  into  three 
ireneral  classes :  (1)  The  power  of  taxation  ; 
(2)  the  right  of  eminent  domain ;  (8)  the  po- 
lice power. 

The  legislature  might  requir:  the  defend- 
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ant  to  put  upon  tLe  trout  he  sells,  or  offers 
/or  sale,  during  the  prohibited  time,  some 
mark  or  device,  so  they  could  be  distin- 
guished from  wild  trout,  while,  it  would  be 
an  excess  of  power  to  prevent  their  sale  dur- 
ing that  time  altogether.  If  the  legislature 
has  the  power  to  prevent  the  defendant  from 
selling  his  trout  during  a  part  of  the  year,  it 
may,  upon  the  same  principle,  prevent  their 
sale  for  the  entire  year,  and  thus  its  power 
would  extend  to  total  prohibition. 

Com.  y.  Buntley,  15  L.  R.  A.  889,  156 
Mass.  286;  C<m.  v.  Stodder,  2  Gush.  562,  48 
Am.  Dec,  679;  Miller  y.  Ebrton,  10  L.  R. 
A.  116,  152  Mass.  547;  Gm.  v.  Perrv,  14 
L.  R.  A.  82'',  155  Mass.  117 ;  Com.  y.  Alger, 
7  Gush.  53. 

The  constitutional  limit  of  interference 
with  private  property  is  this :  private  prop- 
erty, when  employed  in  business,  only  oomes 
within  the  control  of  the  police  power,  if 
the  question  of  public  protection  is  not  in- 
volved, when  that  property  is  affected  witl;  a 
public  interest.  Jvdge  Oooley  divides  these 
cases  into  four  classes : 

1.  Where  the  business  Is  one  the  following 
of  which  is  not  of  right,  but  is  permitted  by 
the  state  as  a  privilege  or  franchise. 

2.  Where  the  state  on  public  grounds  ren* 
ders  to  the  business  special  assistance  by  taxa- 
tion or  otherwise. 

8.  Where  for  the  accommodation  of  the 
business  some  special  use  is  allowed  to  be 
made  of  public  property,  or  of  a  public  ease- 
ment. 

4.  Where  exclusive  privileges  are  granted 
in  consideration  of  some  special  return  to  be 
made  to  the  public. 

Oooley,  Oonst.  Llm.  4th  ed.  chap.  16, 
g§  6,  746;  Munn  y.  Illinois,  94  U.  8.  118, 
125,  24  L.  ed.  77,  84 ;  Slaughier- House  Cases, 
88  U.  8.  16  Wall.  86,  21  L.  ed.  894. 

Defendant's  business  of  raising  trout  does 
not  come  within  these  enumerated  cases. 

Neither  does  it  come  within  the  police 
power  found  in  the  maxim  of  the  common 
law,  tic  utere  tuo,  ut  alienum  rum  ladas. 

Com.  v.  Alger,  7  Cush.  84 ;  Com.  y.  Tevoks- 
bury,  11  Met.  57. 

Fishery  rights,  like  the  right  to  use  un- 
navi gable  streams  for  boating,  etc.,  are  sub- 
ject to  legislative  regulation  because  they 
are  public  rights,  but  such  regulations  can- 
not be  carried  to  the  extent  of  taking  away 
a  riparian  owner's  right,  or  depriying  him 
of  the  use  of  his  own  property.  He  has  the 
exclusive  right  of  fishing  along  the  banks, 
the  exclusive  control  of  the  land,  and  what- 
ever is  affixed  to  the  soil  growing  in  the 
water  to  the  middle  of  the  stream,  if  his 
land  is  bounded  by  the  stream,  is  absolutely 
his. 

Com.  v.  Tiffany,  119  Mass.  804;  Com.  v. 
Vincent,  108  Mass.  446;  Vinton  v.  Welsh,  9 
Pick.  91 ;  Com.  v.  CJiapin,  5  Pick.  199,  16 
Am.  Dec.  886. 

Section  26  declares  that  the  owner  of  fishes 
artificially  cultivated  or  maintained  shall 
not  sell  them,  i.  e.  fishes  artificially  culti- 
vated or  maintained,  for  food  at  seasons  when 
their  capture  is  prohibited  by  law ;  but  there 
is  no  time  when  the  capture  of  such  fishes  is 
prohibited  by  law,  on  the  contrary,  the  stat- 
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ute  expressly  provides  that  he  may  take  such 
fishes  m  his  own  waters  at  pleasure.  There 
being,  then,  no  limit  as  to  the  time  of  cap- 
ture, there  can  be  no  limit  as  to  the  time  of 
sale. 
Denhm  v.  StaU,  18  Ohio,  11. 

Allen*  c7.,  delivered  the  opinion  of  the 
court: 

There  are  two  questions  in  this  case, 
namely,  whether  the  defendant's  act  was 
within  the  true  meaning  of  the  statute  for- 
bidding the  sale  of  trout;  and,  if  so,  whether 
the  statute  is  constitutional. 

1.  The  defendant  contends  that  the  penalty 
imposed  by  Pub.  Stat.,  chap.  91,  §  53,  for 
selling  trout,  does  not  extend  to  the  sale  of 
trout  which  have  been  artificially  proi)agated 
and  maintained.  Whatever  force  this  con- 
tention might  have  if  section  53  stood  alone, 
a  reference  to  other  sections  of  the  same  chap- 
ter, and  to  the  history  of  this  legislation, 
makes  it  clear  that  such  trout  are  not  ex- 
empted. The  chapter  contains  many  provis- 
ions for  the  protection  of  trout  and  other 
useful  fishes,  and  among  them  are  those  for 
the  encouragement  of  their  artificial  propaga- 
tion and  maintenance.  No  question  is  made 
that  section  53  is  applicable  to  all  other  pro- 
tected trout  except  such  as  have  bceu  arti- 
ficially propagated  or  maintainci;  as.  for 
example,  to  trout  found  in  such  small  or 
great  ponds  and  such  streams  as  are  specially 
protected  by  the  provisions  of  sections  10, 
12,  14,  23,  24,  27.  Bv  section  26  it  is  pro- 
vided that  "fishes  artificially  propagated  or 
maintained  shall  be  the  property  of  the  per- 
son propagating  or  maintaining  them;  and 
a  person  legally  engaged  in  their  culture  and 
maintenance  may  take  them  in  his  own  waters 
at  pleasure,  and  may  have  them  in  his  pos- 
session for  purposes  properly  connected  with 
said  culture  and  maintenance,  and  may  at 
all  times  sell  them  for  these  purposes,  but 
shall  not  sell  them  for  food  at  seasons  when 
their  capture  is  prohibited  by  law. "  A  close 
season  for  trout  was  fixed  by  section  51,  which 
has  since  been  changed  by  Stat.  1884,  chap. 
171.  Section  53,  by  its  terms,  imposes  a 
penalty  upon  every  person  who  "sells  or 
offers  or  exposes  for  sale  or  has  in  his  pos- 
session a  trout,"  except  alive,  during  the 
close  season.  Statutes  have  long  existed 
restricting  the  modes  of  taking  trout,  but  the 
first  provision  making  their  sale  punishable 
is  found'in  Stat.  1869,  chap.  384,  g  28.  This, 
after  modifications  in  Stat.  1874,  chap.  186, 
and  Stat.  1876,  chap.  221,  §  1,  was  re-enacted 
in  Pub.  Stat.,  chap.  91,  g  53.  The  object  of 
all  these  statutes  was  to  protect  and  preserve 
the  trout.  The  same  statute  which  first  for- 
bade their  sale  also  contained  the  provisions 
upon  which  the  present  statute  is  founded,  to 
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encourage  their  artificial  propagation  and 
maintenance.  In  order  to  make  the  protection 
of  the  trout  more  effectual,  it  was  deemed 
necessary  by  the  legislature  to  punish  the 
sale,  during  the  close  season,  of  all  trout 
except  those  which  are  al ive.  This  was  prob- 
ably on  account  of  the  diflSculty  in  distin- 
guishing between  trout  which  had  been  arti- 
hcially  propagated  or  maintained  and  other 
trout.  On  the  construction  contended  for  by 
the  defendant,  the  law  could  not  be  so  wefl 
enforced.  In  view  of  the  provisions  of  sec- 
tion 26,  it  seems  to  us  plain  that  the  penalty 
imposed  bv  section  53  extends  to  artificially 
propagated  trout. 

2.  Nor  have  we  any  doubt  that  the  stattite 
is  constitutional.  The  importance  of  preserv- 
ing from  extinction  or  undue  depletion  the 
trout  and  other  useful  fishes  in  the  waters  of 
the  commonwealth  has  been  recognized  and 
illustrated  in  many  familiar  statutes  and 
decisions  from  an  earlv  time.  Such  protec- 
tion has  always  been  deened  to  be  for  "the 
good  and  welfare  of  this  commonwealth," 
and  the  legislature  may  pass  reasonable  laws 
to  promote  it.  Such  laws  are  not  to  be  held 
unreasonable  because  owners  of  property  may 
thereby  to  some  extent  be  restricted  m  ils 
use.  It  has  often  been  declared  that  all  prop- 
erty is  acquired  and  held  under  the  tacit  con- 
dition that  it  shall  not  be  so  used  as  to  de- 
stroy or  greatly  impair  the  public  rights  and 
interests  of  the  community.  Many  illustra- 
tions might  be  cited  where  such  restrictions 
on  the  use  of  property  have  been  held  valid. 
But  the  cases  are  familiar.  The  limitation 
is  that  the  restrictions  must  not  be  unrea- 
sonable. The  legislature  may  "make,  ordain 
and  establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes  and  or- 
dinances, directions  and  instructions,  either 
with  penalties  or  without;  so  as  the  same 
be  not  repugnant  to  this  constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare 
of  this  commonwealth."  (%nst.  chap.  1.  §  1, 
art.  4.  The  legislature  may  forbid  the  catch- 
ing or  selling  of  useful  fishes  during  rea- 
sonable close  seasons  established  for  them; 
and  to  extend  the  prohibition  so  as  to  in- 
clude such  as  have  been  artificially  prop- 
agated or  maintained  is  not  different  in  prin- 
ciple from  legislation  forbidding  persons 
from  catching  fish  in  streams  running  through 
their  own  lands.  The  statute  under  consider- 
ation falls  within  this  power.  Com.  v.  Lonk^ 
108  Mass.  452 ;  Gam.  v.  Alger,  7  Cush.  53, 
84,  85;  Com.  v.  Tevikeriniry,  11  Met.  55,  57; 
Cole  V.  Eaetham,  138  Mass.  65;  Rideont  ▼. 
Knox,  148  Mass.  388,  2  L.  R.  A.  81 ;  Blair  v. 
Forefiand,  100  Mass.  136,  1  Am.  Keio,  94,  97 
Am.  Dec.  82 ;  PMp9  v.  Bauy,  60  li.  T.  10« 
19  Am.  Rep.  140. 

Verdict  to  itatid. 
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Appt. 

007  Pa.  (ar J 

CoBctennsUioB  of  m  strip  of  land  aerora 
a  fikrm  for  caAal  purpcMos  d«>es  not  di« 
▼Ide  the  tarmk  Into  two  paroeto  for  the  purpose 
of  estimating  damages  for  the  conatruotioa  of  a 
railroad  across  one  of  them  although  such  strip 
is  taken  in  fee  and  the  canal  is  abandoned  and 
the  fee  to  such  strip  acquired  hy  third  persons. 

(October  »,  1898.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Lawrence 
County,  in  favor  of  plaintiff  upon  an  appeal 
from  an  assessment  by  yiewers  of  damages  for 
a  strip  of  laud  appropriated  by  defendant  for  a 
right  of  way.    Afflrmed, 

The  facts  sufficiently  appear  In  the  opinion. 

Me€9r$,  D.  B.  dB  L.  T.  Karts»  for  appel- 
lant: 

In  the  compensation  of  damages  for  land 
taken  by  a  railroad  company,  the  law  has  re- 
jrard  only  to  the  tract  of  land  through  which 
the  railroad  is  located,  considered  as  a  whole, 
and  not  to  the  person  of  the  owner. 

Advantages  accruing  to  an  adjoining  but 
separate  tract,  owned  by  the  same  person,  but 
not  cut  by  the  railroad,  cannot  be  taken  into 
consideration  in  assessing  damages  for  the  prop- 
erty actually  taken. 

llarruiburg  dt  P,  B,  Co.  ▼.  Moore,  4  W.  N. 
G.  532. 

Whenever  tbe  commonwealth  took  land  for 
permanent  use  under  the  Internal  Improve- 
ment Acts  of  April  1 1 ,  1825,  February  26, 1826, 
April  9,  lb27.  dnd  similar  acts,  and  constructed 
and  operated  a  canal  on  it,  she  acquired  an 
estate  in  such  land  in  perpetuity  and  may  dis- 
pose of  the  same  in  fee. 

WeaUrn  Penruyltania  JR.  G(fs  App.  £9  Pa. 
155;  Wyoming  Coal  dk  Transp.  Co.  v.  Price,  81 
Pa.  156,  citing  Com,  v.  McAUister,  2  Watts, 
190;  Baldeman  v.  Peniiaylvania  R.  Co.  60  Pa. 
425;  Craw  v.  Allegheny,  53  Pa.  477;  Robingon 
y.  West  Pennsylvania  R.  Co.  72  Pa.  816;  Potts 
v.  Pennsylvania  8,  V.  R.  Co.  119  Pa.  278. 

We  find  nothing  in  the  statutes  securing  or 
reserving  to  such  owners,  whose  lands  were 
divided  by  the  canal,  a  right  of  way  oyer  it; 
and  even  if  there  was,  such  right  would  at 
mofft  be  an  easement  in  the  land  held  in  fee  by 
the  commonwealth  or  its  grantee  and  in  thu 
case  would  not  avail  the  plaintiff  In  his  claim, 
for  the  reason  that  the  defendant's  appropria- 
tion inyades  neither  the  parcel  of  land  west  of 
the  canal,  nor  such  right  of  way  or  easement 
in  the  land  formerly  occupied  by  the  canal, 
and  therefore  the  injury,  if  any,  suffered  by 
the  plaintiff  is  but  indirect  and  consequential — 


and  for  which  there  could  be  no  recovery  In 
this  case. 

Pennsylvania  R.  Co.  v.  Lippineott,  116  Pa. 
472;  Pennsylvania  B.  Co,  v.  Marcftant,  119  Pa. 
541. 

Two  distinct  trscfs  of  land  connected  only 
by  means  of  a  way,  whether  private  or  public, 
cannot  be  treated  as  one  in  the  assessment  of 
damages. 

Pennsylvania  Co.  for  Ins.  ▼.  Pennsylvania 
a.  y.  R.  Co.  161  Pa.  834. 

Messrs.  Daa»  St  Loni^  for  appellee. 

Sterrettf  Ch,  J.,  delivered  the  opinion  of 
the  court: 

In  1891  the  defendant  company  appropri- 
ated a  strip  of  land  for  railroad  purposes,  ex- 
tend in  i?  northerly  across  the  easterly  end  of 
plaintiff's  farm.  On  appeal  from  award  of 
viewers,  this  issue  was  formed  for  the  pur- 
pose of  determining  the  amount  of  his  uam- 
ages;  and  on  the  trial  thereof  the  railroad 
company  contended  that  he  was  not  entitled 
to  recover  for  the  injury  or  depreciation  of 
the  westerly  end  of  the  farm,  containing 
eighty-five  acres,  because  it  is  a  separate  and 
distinct  tract  from  that  through  Which  its 
road  passes.  The  facts  uoon  which  this  con- 
tention is  based  are  as  follows:  Over  sixty 
years  ago  the  farm  in  question  was  bisected 
by  the  Beaver  Division  of  the  Pennsylvania 
canal,  in  the  construction  of  which  the  com- 
monwealth acquired  title  in  fee  to  the  strip 
of  land  taken  for  canal  purposes.  Afterwards 
that  title  passed  to  persons  other  than  the 
plaintiff  or  those  through  whom  he  acquired 
title  to  his  farm,  so  that  he  has  never  owned 
the  strip  formerly  occupied  by  the  canal  bed 
and  its  banks.  That  improvement  crossed 
the  farm  in  a  northerly  direction,  leaving 
about  thirty -four  acres  on  the  easterly,  and 
eighty-five  acres  on  the  westerly,  side  there- 
of. For  the  purpose  of  furnishing  convenient 
communication  between  the  two  parts  of  the 
farm,  a  bridge  was  built  over  the  canal,  and 
thereafter  maintained  by  the  commonwealth 
and  her  successors  in  title  while  the  canal 
was  in  operation.  On  the  trial  of  the  issue, 
testimony  tending  to  show  the  extent  to 
which  the  farm  as  a  whole,  including  the 
portions  east  and  west  of  the  old  canal,  was 
depreciated  b;^  defendant  company's  appro- 
priation of  said  strip  for  railroad  purposes, 
was  offered  and  received  by  the  court  under 
exception.  The  learned  judge  also  in- 
structed the  Jury,  in  substance,  as  recited  in 
the  eighth  and  ninth  specifications,  that,  not- 
withstanding the  fact  that  the  farm  was  cut 
into  two  pieces  hj  taking  the  strip  in  fee  for 
canal  purposes,  its  identity  was  not  de- 
stroyed, but  the  two  pieces  of  land,  one  on 
either  side  of  the  canal,  continued  to  consti- 
tute the  farm,  just  as  they  did  before  the 
commonwealtii  entered  and  appropriated  the 


Nor.— The  above  case  is  an  excellent  iUustratlon 
of  the  rule  for  determiDioff  what  oonstitutes  a 
sfDgle  tract  in  estimatiofr  damages  caused  by  con- 
deiDDatloo. 

The  essential  cbaraoter  of  the  property  and  its  j  217. 
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uses  is  clearly  made  the  test  althougrh  it  coDsists  of 
two  parts  entirely  separated  by  property  of  third 
persons.  See  on  this  point  some  similar  cases  in 
note  to  Leroy  *  W.  B.  Go.  v.  Itoss  (KanJ  2  L.  B.  ▲• 
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strip  for  canal  purposes;  that,  for  the  pur- 
pose of  assessing  the  damages  sustained  by 
the  plaintiff  in  consequence  of  the  taking  by 
defendant  company,  the  two  pieces  are  to  he 
considered  as  one  farm,  the  same  as  though 
the  commonwealth  had  not  taken  the  strip  In 
fee.  In  brief,  the  single  question  involved 
in  all  the  assignments  of  error  is  trhether  the 
learned  judge  was  correct  in  taking  that  view 
of  the  law.  There  is  no  controversy  as  to  the 
facts  upon  which  that  question  depends.  An 
outline  of  the  principal  facts  has  already  been 
given.  The  others  are  in  entire  harmony 
with  those  already  stated.  Thejr  all  point 
to  the  conclusion  that  the  lands  in  question 
constitute,  as  they  did  before  the  construction 
of  the  canal,  one  single  farm,  the  entirety  of 
which  was  not  affected  by  that  improvement 
or  anything  else,  except  as  to  the  quantity 
of  land  taken  therefrom  by  the  common- 
wealth. So  far  as  the  testimony  shows,  the 
farm  has  always  been  ^hcld,  occupied,  and 
cultivated  as  one  tract  of  land.  There  is  lit- 
tle, if  anv,  significivnce  in  tlie  fact  that,  in 
the  deed  bv  which  plaintiff  acquired  title, 
the  parts  fving  on  eitlier  side  of  the  canal 
are  8ei)aratcly  described  by  metes  and  bounds, 
one  bounded  on  the  west  by  the  easterly  line 
of  the  canal,  and  the  other  on  the  east  by  the 
westerly  line  of  the  canal.  It  was  a  con- 
venient way  of  excluding  the  common- 
wealth's property.  It  was  never  contem- 
plated by  the  legislation  under  which  the 
canals  were  constructed  that  the  appropria- 
tion of  a  strip  through  or  across  any  farm 
should  have  the  effect  of  converting  one  single 
farm  into  two  separate  and  distinct  farms  or 
tracts.  To  hold  that  it  had  that  effect  would 
be  a  very  narrow,  as  well  as  unwarranted, 
construction.  Without  further  comment,  we 
are  clearly  of  opinion  that  the  learned  judge 
was  right  in  holding  that  plaintiff  was  en- 
titled to  recover  damages  for  the  injury  or 
depreciation  of  the  entire  farm,  embracing 
the  part  west,  as  well  as  that  east,  of  the  old 
canal.  The  authorities  relied  on  by  the  de- 
fendant stand  upon  their  own  peculiar  facts. 
They  are  not  applicable  to  the  undisputed 
facts  of  this  case. 
Judgment  ajjiniied. 


B0  Estate  of  Richard  B.  BAILY,  Deceased. 
Elizabeth  JACKSON.  AppU, 

V. 

J.  Mitchell  BAKEa 
056  Pa.  684.) 

1.  The  relation  of  eo-enretiee  Jointly  and 
severally  liable  for  the  default  of  their  principHl 
as  to  each  other  is  such  that  each  Is  a  principal 
for  one  half  the  amount  recoverable  for  such  de- 
fault and  a  surety  for  the  other  half. 

8*  A  leg^acj-  fk*om  a  aurety  to  hie  eo- 
enretjr  Jointly  and  severally  liable  with  him  for 
the  principals  default,  is  subject  to  deduction 

Nora.— The  relation  to  each  other  of  sureties 
jointly  and  severably  liable  Is  illustrated  Id  aa  un- 
usual way  by  the  above  case  of  a  legacy  from  one 
to  the  other  which  has  been  asBiirned  to  a  third 
82  Ji.  R  A. 
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for  the  proporMonate  share  of  the  lecaftee  of  the 
amount  the  estate  of  the  testator  is  compelled  to 
pay  upon  such  liabUlty  although  the  leffscy  is 
assiffned  to  a  third  perw>n  before  any  payment  It 
made  by  the  surety. 

(October  2, 1896.) 

APPEAL  by  exceptant,  one  of  the  residuary 
legatees  of  Richard  B.  Baily,  deceased, 
from  a  decree  of  the  Orphan's  Court  for  Ches- 
ter County  overruling  exceptions  to  the  mas- 
ter's report,  approving  the  action  of  Baily'i 
executors  and  directing  as  to  the  proper  dis- 
tribution of  the  estate.    Meteraed. 

The  testator,  Baily,  and  Francis  Worth 
were  sureties  on  the  bond  of  Ebenczcr  Worth, 
a  guardian  for  certain  minors.  The  guardian 
become  insolvent  and  left  the  state,  a  new 
guardian  was  appointed  and  a  balance  found 
to  be  due  the  estate  from  the  old  guardian, 
which  was  directed  to  be  paid  to  him  either 
by  the  guardian  or  his  sureties.  Meanwhile 
Baily  had  died  leaving:  a  will  by  which  he 
eave  a  legacy  to  his  co-surety,  Francis 
Worth.  Baily 's  executors  paid  the  whole 
amount  of  the  deficiency  in  the  account  of 
the  principal  in  the  guardian*s  bond,  and 
Francis  Worth  assigned  his  legacy  to  defend- 
ant in  this  action.  The  exceptant  to  the  ex- 
ecutor's account  sought  to  raise  the  question 
of  the  validity  of  the  payment  made  by  the 
executors  of  the  amount  due  on  the  guar- 
dian's bond,  and  also  sought  to  compel  a  con- 
tribution toward  such  amount  from  the  leg- 
acy to  the  co-surety. 

The  facts  and  contentions  of  the  parties 
fully  appear  from  the  following  portion  of 
the  auditor's  report: 

The  third  exception  is  as  follows : 

•The  payment  of  |8, 681.96  to  Cloud  Pyle, 
guardian,  is  erroneous  and  should  be  reduced 
one  half." 

The  facta  upon  which  the  payment  is  based 
are  as  follows :  In  the  year  1878  Ebenezer 
Worth  was  appointed  by  the  orphans'  court 
of  Chester  county  guardian  of  Jesse  Anna 
Phipps,  a  minor,  and  upon  March  14,  1878. 
he  filed  his  bond  as  sruaidian  in  the  sum  of 
$12,000  with  Francis*  Worth  and  Richard  B. 
Baily  as  sureties.  He  subsequently  became 
financially  embarrassed ;  his  property  was 
sold  by  the  sheri£F ;  and  he  left  the  state,  and 
now  resides  in  Barton  county,  Missouri.  At 
or  about  the  same  time,  Francis  Worth,  his 
brother,  and  co-surety  upon  the  bond  with 
Mr.  Baily,  executed  and  delivered  to  David 
M.  McFarland  and  Paschal  1  Worth  a  deed  of 
trust  of  all  his  real  and  personal  estate  and 
has  been  since  that  time  insolvent  and  with- 
out property  of  any  kind.  After  the  insolv- 
ency of  both  Ebenezer  and  Francis  Worth, 
Richard  Baily  asdumed  charge  of  the  estate 
of  the  minor,  became  the  custodian  of  such 
investments  as  the  guardian  had  made,  col- 
lected the  money  thereon  and  made  payments 
to  the  ward.  After  the  death  of  Richard  B. 
Baily,  Ebenezer  Worth,  on  October  23,  1890, 
filed  his  final  account  as  guardian,  showing 
a  balance  due  his  ward  of  $8,692.16  and  pe- 

person.  See,  as  to  set-off  asainst  leiratee,  Koods 
V.  Mellett  (Tnd.)  7  L.  R.  A.  231,  and  note;  also  Flscw 
V.  Moore  (Ind.)  7  L.  R.  A.  23& 
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titioned  the  court  to  be  relieved  from  the 
trust  as  guardian  aforesaid.  On  October  28, 
1890,  the  court  ordered  and  directed  that  he 
be  discharged  from  the  duties  of  his  appoint- 
ment ''upon  the  money  due  as  shown  by  his 
Account  being  paid  to  his  successor  by  him 
or  his  sureties"  and  on  the  same  day,  upon 
the  petition  of  the  minor,  appointed  Cloud 
Pyle  successor  of  the  said  Ebenezer  Worth  as 

fuardian  of  the  said  Jesse  Anna  Phipps. 
he  balance  due  as  shown  by  his  account  to- 
f ether  with  interest  thereon,  amounting  to 
3,681.96  was  paid  by  the  executors  of  Rich- 
ard B.  Baily  deceased,  to  Cloud  Pyle,  the 
new  guardian,  on  March  25,  1891,  for  which 
payment  Mr.  Pyle  executed  a  release.  Be- 
fore payment  was  made  the  executor  required 
Mr.  Pyle  to  make  demand  upon  lYancis 
Worth  for  his  oiie  half  of  the  indebtedness  on 
the  bond,  and  made  a  similar  demand  them- 
flelves,  which  demands  were  refused  by 
Worth  for  reasons  given.  Upon  suit  being 
threatened  by  Pyle,  the  executors,  under  the 
advice  of  their  counsel,  paid  the  full  amount 
under  protest.  By  a  statement  furnished  hj 
the  executors  to  Francis  Worth,  on  January 
17,  1891,  it  appears  that  of  the  amount  paid 
$945.32  is  the  proceeds  of  investments  leit  in 
Mr.  Baily's  hands  by  Ebenezer  Worth,  and 
that  the  balance  or  $2,736.64  is  the  true 
amount  which  the  sureties  were  called  upon 
to  make  good,  of  which  amount  the  one  half 
or  $1, 368782  belongs  to  Francis  Worth  to  pay. 
In  reply  to  the  demand  of  the  executors  Mr. 
Worth  replied  that  Richard  Baily  had  in  his 
lifetime  assumed  to  pay  the  full  amount  due 
on  the  bond,  and  had  ^a  number  of  times" 
said  to  him,  "Thee  will  never  have  any  of 
it  to  pay."  He  further  informed  the  execu- 
tors that  he  had  sold  the  legacv  bequeathed 
to  him  by  Richard  B.  Baily,  deceased  to  J. 
Mitchell  Baker.  Francis  Worth  is  entitled 
under  the  will  of  Mr.  Baily  to  receive  a  leg- 
acy of  $4,000,  bequeathed  to  him  in  the  fol- 
lowing terms:  **I,  Richard  B.  Baily,  au- 
thorize the  persons  hereinafter  named  .  .  . 
paid  to  each  in  person.  Francis  Worth  four 
thousand  dollars."  This  legacy  he  sold  and 
assigned  on  October  8,  1890,  to  J.  Mitchell 
Baker,  the  consideration  money  having  been 
paid  on  October  6,  1890,  and  on  the  first- 
named  date  the  executors  signed  a  written 
acceptance  of  notice  of  said  assignment  at- 
tached thereto.  The  consideration  named  in 
the  assignment  is  the  sum  of  one  dollar,  and 
other  good  and  valuable  considerations.  Mr. 
Worth,  the  legatee,  testifies  that  at  the  time 
of  the  execution  of  the  assignment,  Mr. 
Baker,  the  assignee,  knew  that  he  (Worth) 
was  a  co-surety  with  Richard  B.  Bailv  upon 
the  bond  of  Ebenezer  Worth.  Mr.  Baker,  on 
the  other  hand,  is  equally  positive  that  he 
did  not.  At  least  one  of  the  executors  knew 
of  the  existence  of  this  bond  when  they  signed 
the  acceptance  of  notice  for  Mr.  Baker,  and 
those  who  did  not,  discovered  the  fact  verj 
soon  after.  The  executor,  who  was  in  a  posi- 
tion to  have  the  earliest  and  best  information 
on  the  subject,  was  called  upon  by  Mr.  Baker 
befoi^  he  paid  the  money,  but  aiter  the  ex- 
ecution of  the  assignment,  and  was  encour- 
aged by  that  gentleman  to  purchase  the  leg- 
acy.    "Said  U  was  all  rignt,  if  he  had  the 
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money  would  buy  it  himself."  On  the  18th 
of  October,  1890,  Mr.  Baker  secured  from 
Francis  Worth  and  Samuel  P.  Webb  a  bond 
of  indemnity  in  which  "they  covenant  and 
agree  that  the  said  J.  Mitchell  Baker  shall 
receive,  by  virtue  of  his  assignment  of  the 
legacy  aforesaid,  the  sum  of  thirty-eight 
hundred  dollars,  and  if  the  said  sum  shall  be 
subject  to  set-off,  deduction,  or  diminution 
in  the  hands  of  the  executors  of  the  said 
Richard  B.  Baily,  deceased  .  .  .  they 
will  pay  and  make  up  said  deficiency  to  the 
said  J.  Mitchell  Baker."  The  above  consti- 
tutes a  history  of  the  facts  surrounding  this 
credit,  and  the  auditor  has  been  compelle<l  to 
give  them  somewhat  in  detail  in  order  that 
the  controversy  over  the  payment  may  be 
fully  understood.  That  controversy  raised 
three  questions  for  the  consideration  of  the 
auditor,  viz.  : 

1.  Was  the  payment  by  the  executors  a 
proper  one? 

2.  Can  the  executors  set  off  the  one  half 
due  on  the  said  bond  by  Francis  Worth 
against  his  legacv  of  $4,000  dollars,  or 

3.  Is  J.  Mitchell  Baker  entitled  to  receive, 
by  virtue  of  his  assii^nment,  the  full  amount 
or  the  legacy,  less  tlie  collateral  inheritance 
tax? 

The  last  two  questions  will  be  passed  upon 
by  the  auditor  in  his  report  on  distribution : 
the  first  is  properly  raised  to  the  exception 
filed,  and  must  be  determined  here.  Two 
widely  different  reasons  were  urged  before 
the  auditor  in  support  of  this  payment. 
Counsel  for  the  executors  say  that  the  bond 
being  joint  and  several,  Ebenezer  Worth,  the 
principal,  and  Francis  Worth,  the  co-surety, 
being  insolvent,  demand  having  been  made 
upon  them,  after  demand  upon  Francis  Worth 
for  payment,  and  suit  having  been  threatened 
against  the  estate  of  Richard  B.  Baily,  the 
executors  were  justified  and  it  was  their  duty 
in  order  to  save  costs  to  the  estate  to  make 
payment.  Counsel  for  J.  Mitchell  Baker, 
the  assignee  of  the  legacy,  to  Kuard  against 
a  conflict  of  interests  between  his  client  and 
the  executors  in  the  distribution  of  the  leg- 
acy, urges  as  a  reason  for  allowing  the  pay- 
ment that  the  legacy  to  Francis  Worth  was 
given  in  lieu  of  all  debts  due  from  Worth  to 
the  estate,  and  relying  upon  the  statements 
of  the  testator  to  Dr.  Warren  and  others,  ar- 
gues that  Mr.  Bailv  intended  to  release 
Francis  Worth  from  all  liability  on  the  bond, 
and  to  assume  the  entire  indebtedness  him- 
self. Counsel  for  the  exceptor  views  the  sit- 
uation with  his  wonted  equanimity,  and  is 
satisfied  that  the  item  should  be  reduced  one 
half,  and  so  long  as  his  clients  and  the  other 
legatees  under  the  will  are  not  called  upon 
to  pay  it,  is  indifferent  whether  the  executors 
or  J.  Mitchell  Baker  shall  lose  it.  The  au- 
ditor adopts  the  first  reason  given,  and  sus- 
tains the  payment  on  the  ground  presented 
by  the  counsel  for  the  executors.  There  can 
be  no  doubt  about  the  liability  of  this  estate 
for  the  entire  suretyship.  The  bond  is  joint 
and  several ;  the  principal  and  co-surety  are 
both  insolvent ;  the  amount  of  the  indebted* 
ness  upon  the  bond  had  become  fixed  by  the 
filing  of  the  guardian's  account,  and  its  con- 
firmation by  the  court  and  demand  having 


446 


TESJUbYLVAlSiUL  SUPREME  CoURT. 


Oct., 


been  made  by  the  newly  appointed  guardian 
and  suit  threatened,  there  was  no  possible 
way  for  the  executors  to  avoid  payment  of 
this  debt.  The  payment  was  compulsory,  in 
that  it  was  of  a  claim  which  they  could  not 
legally  resist.  "*  A  payment  is  deemed  to  bo 
compulsory  when  the  party  making  it  can- 
not legally  resist  it."  4  Am.  &  Eng.  Ency- 
clop.  Law,  p.  5,  notes;  Aldi^ich  v.  Aldrich, 
56  Vt.  824,  48  Am.  Rep.  791. 

**  A  surety  who  has  paid  money  for  a  guar- 
dian, which  the  latter  owed  upon  his  bond, 
and  which  the  surety  is  bound  to  make  good, 
is  not  obliged  to  wait  for  judgment  or  exe- 
cution, but  by  paying  without  them,  under- 
takes the  burden  of  showing  that  he  was 
actually  bound  to  pay.  FUhback  v.  Weaoer^ 
84  Ark.  569."  4  Am.  &  Eng.  Ency clop.  Law, 
p.  5,  notes. 

This  claim  bavin  e  been  paid  by  the  exec- 
utors, a  surcharge  of  one  half  the  amount  so 
paid  would  result  either  in  throwing  the  re- 
sponsibility of  the  payment  upon  tjae  exec- 
utors personally  and  making  them  liable  for 
the  aniiount  of  such  surcharge,  or  in  making 
them  volunteers  to  the  extent  of  the  payment 
of  Worth's  one  half,  and  thereby  establish- 
ing the  relation  of  debtor  and  creditor  be- 
tween the  executors  and  Francis  Worth  in 
the  distribution  of  his  legacy,  compelling 
tiiem  to  become  the  claimants  for  reimburse- 
ments from  the  legacy,  and  to  successfully 
contest  their  rights  as  against  other  claimants 
or  lose  the  payment.  The  auditor  is  not  pre- 
'.  pared,  nor  do  the  facts  require  that  he  should 
^go  to  eitiier  length  in  passing  upon  this  ex- 
ception. While  It  is  true  the  executors  should 
have  consulted  counsel  before  accepting  no- 
tice of  the  assignment  of  the  WorUi  legacy 
to  Baker,  and  while  one  of  the  executors  at 
least  had  some  knowledge  as  to  Francis 
Worth's  liability  on  the  bond,  nothing  was 
done  or  left  undone  by  them  which  in  any 
manner  increased  the  liability  of  the  estate 
upon  this  bond  or  relieved  Francis  Worth 
from  the  payment  of  his  one  half  thereof. 
The  signing  of  the  acceptance  of  notice  did 
not  in  the  slightest  degree  change  the  rela- 
tions of  all  the  parties,  to  wit,  Worth,  Baker 
or  the  executors,    {f  the  assignment  takes 

Srecedence  of  the  claim  for  contribution,  it 
oes  so  not  by  reason  of  any  act  of  the  ex- 
ecutors, but  hiecause  it  was  executed  and  de- 
livered prior  to  the  payment  by  the  executors 
to  Pyle  of  the  amount  claimed  to  be  due  from 
Worth.  The  assignment  was  complete  with- 
out the  acceptance  of  notice,  and  at  the  time 
of  their  signing,  it  was  not  in  the  power  of 
the  executors  to  defeat  it.  To  the  auditor  it 
seems  clear  that  the  evidence  discloses  no  act 
either  of  omission  or  commission  on  the  part 
of  the  executors  which  would  warrant  him 
in  placing  upon  them  personally  the  burden 
of  one  half  of  the  payment  of  $8,681.96,  ex- 
cepted to,  nor  does  it  seem  risht  or  equitable 
that  they  should  be  compelled  to  contest  their 
right  to  reimbursement  in  the  distribution. 
The  auditor  prefers  rather  to  treat  the  credit 
M  a  proper  payment  by  the  executors  in  be- 
half of  the  estate,  a  payment  made  in  the 
discharge  of  their  duty,  and  from  which 
there  was  no  escape.    If,  therefore,   the  au- 

22L.R.  A« 


ditor  is  right  in  his  conclusions  the  content 
over  the  legacy  of  Francis  Worth  must  be 
between  the  estate  of  Richard  B.  Baily  for 
contribution,  and  J.  Mitchell  Baker  as  as> 
signee  of  that  legacy ;  and  if  the  estate  is  not 
entitled  to  contribution  as  against  Mr.  Baker, 
then  the  estate  and  not  the  executors  must 
lose  the  amount.  One  other  question  only 
raised  by  this  exception  should  be  answered. 
It  is  as  to  the  right  of  Francis  Wortli  to  re- 
ceive this  legacy  over  and  above  his  in- 
debtedness to  ^he  estate.  In  allowing  this 
credit  the  auditor  finds  no  facts  which  would 
justify  him  in  saying  that  the  testator  in- 
tended to  give  to  Francis  Worth  the  legacy 
over  and  above  his  liability  and  indebtedness 
on  the  guardian's  bond,  nor  in  finding  that 
a  release  of  that  indebtedness  was  proven. 

Francis  Worth  is  entitled  to  a  legacy  of 
$4,000  under  the  will  of  Mr.  Baily.  This 
legacy  he  sold  and  assigned  to  J.  Mitchell 
Baker,  on  October  8,  1890,  and  upon  the  same 
day  the  executors  accepted  notice  of  the  as- 
signment. On  the  18th  of  October,  1890. 
Mr.  Baker  secured  a  bond  of  indenmity  from 
Francis  Worth,  with  Samuel  P.  Webb  as 
surety,  on  which  they  covenant  to  pay  and 
make  up  any  deficiency,  to  Mr.  Baker,  which 
may  exiA  or  arise  with  said  legacy  by  reason 
of  any  deduction  or  diminution  in  the  hands 
of  the  executors. 

On  March  25,  1891,  the  executors  paid  to 
Cloud  Pyle,  guardian  of  Jesse  Anna  Phi pps, 
the  sum  of  $8,681.96,  being  the  amount  due 
upon  a  bond  given  by  E^nezer  Worth,  a 
former  guardian,  and  upon  which  Richar<l 
B.  Baily  and  Francis  Worth  were  co-sureties, 
and  jointly  and  severally  both.  The  exec- 
utors claim  the  right  to  set  off  the  one  half 
due  on  said  bond  by  Francis  Worth  against 
his  legacy  of  $4,000  in  their  hands,  and  J. 
Mitchell  Baker  claims  the  legacy  by  virtue 
of  his  assignment. 

The  right  of  the  executors  to  set-off  cUimc«l 
must  depend  upon  the  proper  application  of 
the  principles  relating  to  contribution,  anil 
the  time  when  that  contribution  can  be  en- 
forced. 

^  The  right  of  contribution  arises  between 
sureties  when  one  has  been  called  upon  t^ 
make  good  the  principal's  default,  and  has 
paid  more  than  his  share  of  the  entire  lia- 
bility, and  the  right  does  not  arise  until 
that  surety  has  paid  more  than  his  share  of 
the  debt."  Adams,  Eq.  *269;  Wood  v.  Jyland, 
1  Met.  887 ;  Bispham,  Eq.  ^§  328-830 :  1 
Lead.  Gas.  Eq.  pt.  1,  (text- book  scries)  *120. 

Payment  must  have  been  compulsory  :  thai 
is  one  which  the  surety  could  not  resist.  4 
Am.  <&  Eng.  Encyclop.  Law,  p.  5,  note. 

Payment  in  the  case  was  made  by  the  exec- 
utors to  Cloud  Pyle  on  March  25,  1891,  and 
in  that  payment  was  included  the  one  half 
due  by  Francis  Worth  upon  the  bon<i.  The 
right  of  contribution,  therefore,  arose  at  that 
time,  and  the  set-off  was  complete  against 
Francis  Worth's  claim  for  his  legacy.  If 
this  were  a  claim  by  Worth  himself,  or  by 
his  creditors,  this  set-off  would  be  effectual, 
for  the  creditors  of  Worth  would  be  in  no 
better  situation  than  Worth  himself.  Btit 
can  the  interest  of  a  prior  bona  fide  purcbaM-i 
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for  value,  without  knowledge  or  notice  of 
this  Bet- off,  be  affected  by  it?  It  fleems  clear 
to  the  auditor  that  it  cannot. 

It  is  a  fact  not  seriously  controverted,  and 
the  auditor  so  finds,  that  Baker  was  a  bona 
fide  purchaser  for  value  of  this  legacy  prior 
to  March  25, 1891,  and  without  notice  oi  any 
claim  for  defalcation  or  set-off,  everything 
in  the  testimony  points  to  an  honest  and  fair 
assignment  of  the  legacy  to  an  innocent  party 
for  value.  Whatever  Francis  Worth  may 
have  known,  or  feared,  or  suspected  in  regara 
to  his  right  to  claim  this  legacy  as  against 
his  contingent  liability  on  the  guardian's 
bond,  there  is  no  evidence  that  he  com- 
municated these  fears  or  suspicions  to  Mr. 
Baker,  or  ^ave  the  latter  cause  to  doubt  the 
merit  of  his  claim.  It  is  true  Mr.  Worth 
testifies  that  at  the  time  of  the  execution  of 
the  assignment,  Mr.  Baker  knew  that  he 
(Worth)  was  a  co- surety  with  Richard  Baily 
upon  the  bond  of  Ebenezer  Worth;  This  is 
denied  by  Mr.  Baker,  but  whether  true  or 
false,  such  knowledge  was  not  sufficient  to 
put  Mr.  Baker  upon  guard  or  inquiry,  par- 
ticularly in  the  light  of  the  subsequent  acts 
and  si  lence  of  the  executors  themselves.  The 
mere  fact  that  Baker  knew  of  the  existence 
of  the  bond,  if  true,  could  not  raise  a  pre- 
sumption against  Uie  bona  fides  of  the  as- 
8i>rnment  to  him,  because  it  was  not  the 
bond,  but  its  payment  of  more  than  their 
share  by  the  executors,  that  created  the  right 
of  set-off  against  Worth. 

Worth's  title  in  the  legacy  was  complete 
and  perfect  at  the  time  of  the  assij^ment. 
He  had  an  absolute,  indefeasible  interest, 
capable  of  assignment,  and  liable  for  seizure 
for  his  debts.  Whatever  rights  Worth  and 
the  executors  had  in  this  legacy  were  fixed 
and  determined  by  the  assignment  of  the  leg- 
acy to  Baker  and  notice  thereof  to  the  ex- 
ecutors. Baker's  interest  in  the  legacy  is 
exactly  that  of  the  legatee  himself,  as  It  stood 
affected  by  countervailing  equities  at  the 
time  of  the  assignment.  He  took  it  subject 
to  every  defense  that  would  be  valid  between 
the  original  parties,  but  to  no  defense  that 
was  not  valid  and  subsisting  at  the  time  the 
executors  received  notice  of  the  assignment. 
.  It  would  be  most  inequitable  and  unjust  to 
permit  the  executors  to  make  any  defense 
against  the  assignee,  which,  at  the  time  of 
the  assignment  of  the  legacy  or  notice  of  it, 
thev  coald  not  have  made  against  Worth  him- 
self. 

Another  fact  not  to  be  lost  sight  of  in  ad-  i 
Justing  the  rights  of  these  parties  is  that  no 
negligence  nor  default  appears  in  the  con- 
duct of  Baker.  He  took  ever^  precaution  to 
inform  himself  of  the  real  situation  by  the 
orijtinal  parties,  and  their  relations  to  each 
other.  His  course  was  that  of  a  prudent, 
cautious  man,  desirous  of  ascertaining  all 
the  facts  relating  to  the  legacy,  and  of  pro- 
tecting himself  mm  all  loss.  Before  he  paid 
the  money  on  the  assignment  he  called  upon 
Mr.  McFarland,  the  executor,  who  was  in  a 
position  to  have  the  best  information  upon 
matters  pertaining  to  the  estate,  and  was  told 
by  that  gentleman  ''it  (the  legacy)  was  all 
right,"  if  he  had  the  money  ''would  buy  it 
himself."    All  three  of  the  executors  signed  < 
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an  acceptance  of  notice  of  the  Assignment  he- 
fore  Baker  paid  the  money,  and  no  intimation 
was  given  by  any  of  them  that  the  full  amount 
of  the  lenicv  was  not  due  from  the  estate  of 
Worth ;  in  fact,  those  of  the  executors  who 
knew  of  the  guardians'  bond  did  not  belicvf 
that  Worth's  liability  thereon  could  be  set 
off  against  his  legacy,  and  acted  upon  that 
presumption.  Advice  of  counsel,  if  asked, 
might  or  might  not  have  changed  their 
views,  but  as  the  advice  was  not  asked  these 
views  remain  firmly  fixed.  No  warning 
reached  Mr.  Baker  from  them  that  Wortii 
was  co-surety  upon  a  bond  with  Richard  B. 
Baily,  that  ^t  bond  would  eventually  have 
to  be  paid  by  the  estate,  and  that  when  paid 
the  executors  would  claim  to  set  off  the  one 
half  thereof  against  Francis  Worth's  legacy. 
This  silence  on  the  subject,  whether  proceed- 
ing from  ignorance  of  the  fact,  or  mistake  as 
to  their  legal  rights,  would  effectually  bar 
them  from  setting  up  that  defense  after  the 
assignee  had  parted  with  his  money  on  the 
faith  of  that  silence. 

The  silence  of  two  of  the  executors  and  the 
language *of  one  was  in  effect  a  declaration  to 
Baker  of  no  set-off  and  they  are  estopped  from 
setting  up  any  defense  which  existed  at  the 
date  of  such  declaration.  Baker  had  a  right 
to  rely  upon  the  statement  of  one  of  the  ex- 
ecutors that  "the  legacy  was  all  right,"  and 
upon  the  silence  of  all  of  them  as  to  any  de- 
falcation or  defense.  If  he  was  misled 
thereby  in  purchasing  this  legacy ;  if  he  took 
it  upon  the  faith  of  these  representations  and 
loss  occurs, — it  must  fall  upon  those  whose 
acts  occasioned  the  loss,  for  it  is  a  well-es- 
tablished principle  that  where  a  loss  must 
fall  upon  one  of  two  innocent  persons  it  shall 
be  borne  by  him  whose  act  occasioned  it. 

Mr.  Baker,  therefore,  being  a  bona  fide 
purchaser  for  value,  prior  to  the  right  of 
contribution,  and  without  notice  of  any  de- 
falcation or  defense  upon  the  part  of  the  ex- 
ecutors is  entitled  to  take  this  legacy  by  vir- 
tue of  his  assignment  and  it  will  be  awarded 
to  him  in  the  distribution. 

Exceptions  were  taken  to  this  report  which 
were  overruled  by  the  court,  and  the  except- 
ant appealed  with  the  following  assignments 
of  error : 

1.  In  dismissing  the  exception  that  the  au- 
ditor erred  In  allowing  the  payment  to  Cloud 
Pyle,  guardian,  as  a  proper  credit. 

3.  In  dismissing  the  exception  that  the  au- 
ditor erred  in  awarding  to  J.  Mitchell  Baker, 
assignee  of  Francis  Worth,  the  full  amount 
of  the  legacy  bequeathed  to  Francis  Worth. 

8.  In  dismissing  the  exception  that  the  au- 
ditor erred  in  awarding  any  sum  whatever  to 
Baker. 

4.  In  dismissing  the  exception  that  the  au- 
ditor having  awarded  Baker  $8,914.  should 
have  surcharged  the  executor  with  that 
amount. 

5.  In  not  reducing  the  sum  awarded  to 
Baker  to  the  extent  of  Francis  Worth's  share 
of  the  amount  due  on  the  guardian's  bond. 

6.  In  not  treating  the  claim  made  by  Baker 
as  the  claim  of  Francis  Worth. 

Messrs.  Charles  H.  Pennypacker, 
Warren  W.  Hole  and  Butler  St  Wiadle, 
for  appellant : 
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The  executors  had  no  right  to  pay  the  de- 
mand of  Cloud  Pyle,  guardian,  at  the  time 
and  under  the  circumstances  they  did  pay  it. 

This  estate  should  have  been  protected 
against  any  liability  whether  contingent  or 
absolute. 

Moss  V.  McKinny,  2  Rawle,  227. 

Although  his  right  to  call  for  tlie  interpo- 
sition of  equity  does  not  arise  until  his  prin- 
cipal is  in  default  by  nei2:lecting  to  pay  the 
claim  at  maturity  it  is  founded  upon  a  con- 
tract which  existed  before,  and  while  he  has 
a  claim  against  the  decedent  so  equitable  as 
this  it  is  unjust  that  the  representative  of 
the  latter  should  deprive  him  of  the  security 
already  in  his  hands. 

Beaver  v.  Beaver,  23  Pa.  170. 

The  obligation  of  a  surety  under  a  statu- 
tory bond  is  determined  by  the  law  under 
which  it  is  given. 

Crawley  v.  Com,  128  Pa.  275. 

The  legal  construction  of  a  will  in  writing 
cannot  be  explained  or  altered  by  the  parol 
declarations  of  the  testator,  of  his  understand- 
ing of  the  meaning  of  the  will,  or  of  his  in- 
tentions to  do  something  else. 

Comfort  V.  Mather,  2  Watts  &  8.  458,  87 
Am.  Dec.  523 ;  Kelley  v.  Keiley,  25  Pa.  460. 

We  should  go  far  beyond  the  province  of 
interpretation,  if  we  make  a  legacy  good  for 
its  amount,  and  also  good  for  the  extinguish- 
ment of  any  amount  of  debt. 

Strong  v.  Bass,  85  Pa.  884 ;  Boustough  v. 
Bo^tslough,  68  Pa.  498. 

If  Worth  was  bound  to  pay  unto  this  estate 
the  results  of  his  undertaking  of  suretyship, 
then  Baker  is  likewise  bound. 

Frants  v.  Brown,  17  Serg.  &  R.  287 ;  Frantz 
V.  Brown,  1  Penr.  &  W.  257 ;  Bredin  v.  Neal, 
8  Penr.  &  W.  190 ;  Thompson's  App.  42  Pa. 
848. 

A  legatee  who  is  indebted  to  the  estate  of 
his  testator  is  not  entitled  to  recover  his  leg- 
acy, nor  that  which  he  holds  by  assignment 
in  right  of  another  legatee,  so  long  as  any 
part  of  his  debt  to  the  estate  equal  to  the 
amount  of  the  legacies  claimed,  remains  due 
and  unpaid,  and  the  assi(;nee  of  such  legatee 
can  be  in  no  better  situation  than  the  legatee 
himself. 

Keim  v.  Muhlenberg,  7  Watts,  79 ;  Adams, 
Eq.  8th  ed.  p.  228 ;  Story,  Eq.  Jur.  18th  eJ. 
p.  63 ;  Wms.  Exrs.  p.  960. 

Mr.  ThomAs  W.  Pierce,  for  appellee : 

The  right  of  one  co-surety  to  demand  con- 
tribution does  not  arise  out  of  the  obligation, 
by  which  they  are  bound  for  the  principal, 
but  upon  an  equity  that  he  should  not  pay 
more  than  a  proper  share  of  the  Joint  burden, 
and  such  right  dates  from  the  time  of  the 
payment. 

Campbell  v.  Mesier,  4  Johns.  Ch.  889,  1  L. 
ed.  860,  8  Am.  Dec.  570. 

Tlie  right  of  contribution  arises  between 
sureties  when  one  has  been  called  upon  to 
make  good  the  principars  default,  and  has 
paid  more  than  his  share  of  the  debt. 

Adams,  Eq.  269 ;  Bispham,  Eq.  §^  828-880 ; 
Baylies,  Sureties  &  Guarantors,  327. 

The  right  of  action  for  contribution  does 
not  arise  until  payment  of  more  than  a  due 
proportion. 

Martin  ▼.  Frantz,  127  Pa.  889. 
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The  legacy  and  the  claim  for  contribution 
are  not  due  in  the  same  right.  While  Mr. 
Baker,  as  assignee  of  the  legacy,  would  be 
liable  to  such  abatements  as  the  legacy  was 
subject  to  at  the  time  of  assignment,  he  could 
not  be  made  liable  for  debts  of  the  assignor, 
created  or  accruing  after  the  assignment  was 
made  and  notice  given. 

Thompson  v.  McClelland,  29  Pa.  475 ;  Rider 
V.  Johnson,  20  Pa.  190 ;  Thompson's  App.  43 
Pa.  345 ;  Ammon's  App.  63  Pa.  284 ;  Filbert 
V.  Hawk,  8  Watts,  448 ;  Strong  v.  Bass,  35  Pa. 
888. 

The  failure  of  Mr.  Worth  to  pay  such 
claims  as  might  arise  between  him  and  the 
executors,  after  he  had  parted  with  his  right 
to  the  legacy,  cannot  affect  the  assignee, 
whose  rights  are  determined  as  of  the  time 
of  the  assignment. 

Keim  v.  Muhlenberg,  7  Watts,  79. 

McCoUum,  </.,  delivered  the  opinion  of 
the  court : 

Richard  B.  Baily  and  Francis  Worth  were 
cosureties,  jointly  and  severally  liable  for 
the  default  of  their  principal,  and  in  their 
relation  to  each  other  each  was  a  principal 
for  one  half  the  amount  recoverable  for  such 
default,  and  a  surety  for  one  half  of  it.  If  ei- 
ther was  compelled  to  pay  the  whole  amount, 
his  rights  and  remedies  against  his  cosurety 
for  the  half  were  the  same  as  against  thefr 
principal  for  the  whole.  Croft  v.  Moore,  9 
Watts.  451 ;  Mosier's  App.  56  Pa.  76.  93  Am. 
Dec.  783;  Bess's  Estate,  69  Pa.  272;  and 
WrigJU  v.  Orovei*  db  Baker  Sewing  Maeh,  Co. 
82  Pa.  80.  If  a  surety  gives  a  legacy  to  his 
principal,  the  latter  cannot  recover  it  from 
the  estate  of  the  former  until  he  has  satisfied, 
or  furnished  indemnity  against,  the  demand 
for  which  the  testator  was  his  surety.  Host 
V.  McKinny,  2  Rawle,  226.  If  the  debt  of 
the  principal  has  been  paid  by  the  surety  or 
his  estate,  such  payment  may  be  relied  on  to 
satisfy  or  reduce  the  amount  of  the  legacy, 
and  this  is  so  although  the  payment  was  made 
by  the  estate  after  proceedings  for  the  re- 
covery of  the  legacy  were  instituted.  Beaver 
V.  Beaver,  23  Pa.  167.  It  is  clear,  therefore, 
that  in  a  proceeding  by  Worth  for  the  collec- 
tion of  the  legacy  to  which  he  was  entitled 
under  and  by  virtue  of  the  will  of  Richard 
B.  Baily  the  estate  could  deduct  therefrom 
the  amount  it  was  compelled  to  pay  by  rea- 
son of  his  default  as  the  testator's  cosurety. 
It  was  thought,  however,  by  the  learned 
court  below  that,  as  Baker  purchased  the 
legacy  before  the  payment  was  made  by  the 
estate,  such  payment  was  not  available  as  a 
partial  defense  to  his  claim  for  tile  whole  of 
it,  and  in  accordance  with  this  Tlew  it,  less 
the  collateral  inheritance  tax,  was  awarded 
to  him.  In  support  of  this  decree  it  is  urged 
that  when  Worth  transferred  the  legacy  the 
estate  had  no  demand  against  him  which  was 
applicable  to  it,  nor  equity  for  the  protec- 
tion of  which  the  executors  could  withhold 
from  him  the  whole  or  a  part  of  it,  until  in- 
demnity was  furnished,  or  his  liability  aa 
cosurety  was  discharged.  We  think  this  con- 
tention, to  the  extent  that  it  denies  the  exist- 
ence of  such  an  equity  in  the  estate  at  tlie 
time  of  the  transfer,  it  unsound.    It  falls  to 
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gire  proper  effect  to  the  reUtlon  between  co- 
sureties, and  to  duly  con8ider  the  rights  and 
liabilities  which  spring  from  it.  Prima 
facie  this  relation  is  established  between  two 
persons  when  they  unite  with  a  third  in  an 
obligation  for  the  payment  of  his  debt,  and 
by  this  act  they  become,  as  we  have  already 
seen,  his  sureties  for  the  whole  debt,  and 
sureties  of  each  other  for  half  of  it.  If  their 
principal  fails  to  pay  his  debt,  and  the  co- 
sureties pay  it  in  equal  proportions,  he  be- 
comes their  debtor,  and  their  liabilities  to 
each  other  as  such  are  discharged ;  but  if  one 
of  them  is  compelled  to  pa^  the  whole  debt 
he  is  entitled  to  contribution  from  his  co- 
surety, and  may  enforce  it  by  an  action  of 
assumpsit,  or  by  subrogation  to  the  rights  of 
the  creditor.  While  the  action  for  it  cannot 
be  maintained  until  default  and  payment,  as 
above  stated,  it  is  nevertheless  true  that  the 
ri^ht  to  have  and  the  liability  to  make  con- 
tribution inhere  in  the  transaction  by  which 
the  sureties  were  jointly  and  severally  bound 
for  the  debt  of  their  principal.  In  Agneut  y. 
BeU,  4  Watts.  81,  Kennedy,  J.,  in  delivering 
the  opinion  of  the  court,  said :  ^  It  is  cer- 
tainly too  well  established  now  to  be  ques- 
tioned that  where  any  one  or  more  of  those 
who  are  cosureties  have  had  to  pay,  as  such, 
the  debt  of  their  principal,  or  any  part  there- 
of, and  he  is  unable  to  reimburse  it.  the  loss 
arising  therefrom  must  be  borne  equally  by 
al  1  of  them.  Hence  hasarisen  the  right  to  con- 
tribution. This  right  has  been  considered  as 
depending  rather  upon  a  principle  of  equity 
than  upon  contract;  but  it  may  well  be  con- 
sidered as  resting  alike  on  botli  for  its  founda- 
tion, for  although  generally  there  is  no  ex- 
press agreement  entered  into  between  joint 
sureties,  yet  from  the  uniform  and  almost 
universal  understanding  which  seems  to  per- 
vade the  whole  community  that  from  the  cir- 
cumstance alone  of  their  agreeing  to  be  and 
becoming  accordingly  cosureties  of  the  prin- 
cipal they  mutually  become  bound  to  each 
other  to  divide  and  equalize  any  loss  that 
may  arise  therefrom  to  either  or  any  of  them, 
it  may  with  great  propriety  be  said  that  tliere 
is  at  least  an  impliea  contract.  Deering  y. 
Earl  of  Winchelsea,  2  Bos.  &  P.  270 ;  Ciay- 
thorns  y.  Swinburne,  14  Ves.  Jr.  160.  Tliis 
liability  between  sureties  to  contribution  in 
case  of  loss  tlirough  the  inability  of  their 


principal  to  pay  being  known  to  them  at  tht 
time  of  their  becoming  sureties,  may  well 
be  considered  a  great,  if  not  the  main,  in- 
ducement in  many  instances  to  their  becom- 
ing such."  It  is  therefore  incorrect  to  say 
that  the  estate,  before  payment  of  the  prin- 
cipal'i  debt,  had  no  equity  against  the  testa- 
tor's cosurety  and  legatee  which  would  en- 
able it  to  withhold  payment  of  the  legacy 
until  it  was  indemnifled,  or  the  Inability  of 
such  co-surety  to  pay  one  half  of  that  debt  in 
case  of  the  principars  inability  to  pay  it  was 
discharf^ed.  It  clearly  had  such  an  equity 
which  m  a  suit  by  Worth  for  the  legacy 
would  have  been  to  the  extent  mentioned 
available  as  a  defense.  This  equity  was  not 
destroyed,  nor  the  defense  founded  upon  it 
affected,  by  the  assignment  of  the  legacy  to 
Baker.  He  acquired  by  his  purchase  such 
ri^ht  to  the  legacy  as  his  assignor  had,  and 
this  right,  as  we  have  seen,  was  qualified  by 
the  estate's  equity  against  the  latter  as  co- 
surety of  the  testator.  The  learned  counsel 
for  the  appellee  concedes  in  his  printed  ar- 
gument that  ''if  the  decedent  was  surety  for 
Worth,  and  that  relation  existed  at  the  time 
of  the  transfer,  the  legacy  would  be  abatable 
by  the  amount  subsequently  paid  by  the  es- 
tate, or  the  legacy  might  be  held  to  await 
tlie  determination  of  the  liability  of  the  es- 
tate." It  seems  to  us  that  this  concession  is 
fatal  to  the  appellee's  claim,  because  in  the 
relation  of  cosureties  established  between 
Baily  and  Worth  there  was  an  implied  prom- 
ise by  each  to  the  other  to  pay  one  half  of 
their  principal's  debt  in  case  of  his  inability 
to  pay  it,  and,  as  they  were  Jointly  and  sev> 
erally  bound  for  such  debt,  their  relation  to 
each  other  for  half  of  it  was  that  of  princi- 
pal and  surety.  In  the  acceptant^e  by  the 
executors  of  notice  of  the  assignment  there 
is  nothing  prejudicial  to  the  iiiterests  of  the 
estate,  and  we  fail  to  discover  anything  in 
the  evidence  which  prevents  the  residuary 
legatees  from  successiully  asserting  on  dis 
tribution  its  rights  to  the  deduction  claimed. 
We  therefore  sustain  the  second,  fifth,  and 
sixth  specifications  of  error,  and  overrule  the 
first,  third,  and  fourth. 

Decree  reversed,  and  record  remitted  to  the 
court  below,  with  instructions  to  enter  a  de- 
cree in  accordance  with  this  opinion. 
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!•   A  bond  giweak  hy  an  oflleer  doe*  not 
extend  the  oblii^tlon  Imposed  upon 


him  by  l»iiy»  unless  by  force  of  oonstitutlonal 
or  legislative  provisions;  but  his  duty  and  liabil- 
ity aa  to  moneys  cominff  into  his  bimds  is  meas- 
ured by  the  law  of  bailment. 

8.  The  loss  of  money  deposited  by  a 
clerk  of  court  in  a  bank  of  reputed 
solTeneyt  aotinir  as  a  prudent  man  would,  will 
not  make  him  liable  on  his  bond  to  pay  over 
moneys  that  oome  into  his  hands* 

(NoTember  22, 1898.) 


HoR.— Xftabaity  on  ojfldcA  hond  for  loss  «tf  money 
hu  theft  or  bank  failure. 

The  main  case  holds  that  'in  the  absence  of  stat- 
ute, the  clerk  of  a  court  is  not  liable  on  his  bond 
for  loss  of  money  througrh  failure  of  the  bank, 
where  it  was  deposited,  if  he  used  due  oareu 

«  L.  R  A. 

See  also  31  L.  R.  A.  844,  Sol;  32 
R.  A.  678;  40  L.  R.  A.  690. 


There  appears  to  be  some  conflict  of  authority  as 
to  the  liability  on  an  official  bond  for  loss  of  money, 
some  cases  holding  that  there  is  no  liability  for 
money  lost  throufirh  failure  of  the  bank  in  which  the 
money  was  deposited  by  the  officer  where  there 
was  no  negligence  on  his  part;  as  where  a  surro- 
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APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Fremont  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  defendant's  alleged  liability  on  the 
official  bond  of  the  clerk  of  the  district  court 
for  the  loss  of  money  which  had  been  placed 
in  his  possession  pending  condemnation  pro- 
ceedings, and  by  him  deposited  in  a  bank 
which  oecame  insolvent.    Mecersed, 

Statement  by  Godd&rd»  J.: 

This  case  was  submitted  without  suit  upon 
the  following;  agreed  statement  of  facts :  **  (1) 
The  defendant  John  Wilson  was,  during  the 
time  hereinafter  stated,  and  is  now,  the  duly 
appointed  and  acting  clerk  of  the  district 
court  of  Fremont  county,  Colorado,  and  the 
defendants  S.  W.  Humphrey,  C.  8.  Toppine, 
and  J.  H.  Harrison  are  the  sureties  on  his 
official  bond  as  such  clerk,  a  true  copy  of 
which,  with  the  indorsements  thereon,  is 
herewith  attached.  (2)  At  various  times 
during  the  year  1887  the  plaintiff,  the  Pueblo 
&  Arkansas  Valley  Railroad  Company,  a  cor- 
poration organized  under  the  laws  of  the  state 
of  Colorado,  and  then  constructing  a  line  of 
railroad  through  Fremont  county,  paid  over 


to  the  defendant  Wilson,  as  such  clerk,  rarf- 
ous  sums  of  money  fixed  and  determined  bj 
the  jud^e  of  the  said  court  by  rules  entered 
in  certain  condemnation  proceedings  for  right 
of  way  then  pending  in  the  said  district 
court,  as  deposits  pending  the  ascertainment 
of  damages,  and  to  authorize  the  company  to 
take  possession  of  the  ri^ht  of  way  pending 
the  proceedings,  as  provided  by  section  6  f^ 
the  Eminent  Domain  Law  (Code  Civ.  Proc. 
p.  77) .  These  moneys  were  deposited  by  the 
defendant  Wilson,  as  received,  to  his  credit 
as  clerk  of  said  court,  in  the  Exchange  Bank 
of  Canon  City,  a  private,  unincorporated 
banking  institution  then  doing  business  at 
said  Canon  City,  in  said  county,  and  reputed 
to  be  solvent.  (8)  The  said  Exchange  Bank 
has  failed  in  business,  and  its  depositors  have 
not  been  paid.  The  condemnation  proceed- 
ings referred  to  have  all  been  concluded  by 
final  decree  vesting  title  in  the  railroad  com- 
panv,  and,  of  the  moneys  so  paid  by  the  rail- 
road company  to  the  said  clerk  as  deposits, 
the  company  is  entitled  to  receive  back  as  an 
excess  of  the  amount  so  deposited,  over  and 
above  the  amounts  finally  awarded  as  dam- 
ages, the  sum  of  $2,997.20,  which  has  not 


gate  lost  private  money  paid  into  court  and  depos- 
ited by  him  in  a  bank  that  failed,  where  his  bond 
only  required  faithful  performance  of  his  duties. 
People  V.  Faulkner,  107  N.  Y.  477,  reversing  88 
Hun,  607. 

And  in  York  County  v.  Watson,  15  S.  C.  1, 40  Am. 
Bep.  576,  which  was  an  action  against  a  county 
treasurer  for  accounting,  he  was  not  liable  for  loss 
of  money  through  failure  of  the  bank  where  he 
had  deposited  the  same.  The  common-law  doctrine 
of  liability  only  applies  as  his  bond  is,  '^bat  the 
duties  shall  be  well  and  truly  performed.'*  See 
State  V.  Moore,  in/ro,  and  cases  following  holding 
the  bond  to  strict  liability  in  bank  oases. 

So  where  money  was  stolen  from  a  county  treas- 
urer's oflBce,  and  the  bond  was,  **  shall  faithfully 
execute  the  duties  of  the  said  office,"  and,  ^*  shall 
pay,"  the  latter  clause  was  held  to  be  only  one  of 
the  enumerated  duties.  Albany  County  Suprs.  v. 
Dorr,  25  Wend.  440,  afBrmed  in  7  HIU,  588,  by  a  di- 
vided court. 

But  a  collector's  bond  **  for  the  faithful  execu- 
tion of  his  duties"  where  the  statute  made  it  his 
duty  *Ho  pay,"  and  also  made  the  bond  a  lien  on  all 
the  property  of  the  obligors,  and  the  statutory  pro- 
visions seemed  clearly  to  regard  him  as  a  debtor 
for  the  amount  to  be  collected,  is  not  released  be- 
cause money  Is  stolen  from  his  dwelling  without 
fault.  In  this  case  the  plea  failed  to  allege  the 
identity  of  the  money  lost  and  this  was  regarded 
as  another  groundof  the  decision.  Muzzyv.  Shat- 
tuok,  IDenio,  288.' 

And  in  a  similar  case  a  bond  **to  pay  over 
promptly"  and  ^'exercise  all  reasonable  diligence 
and  care  in  the  presentation  and  lawful  disposal 
of  all  money  "  was  held  not  to  make  the  treasurer 
liable.  Ross  v.  Hatoh,  5  Iowa,  140.  See  Taylor 
Dist.  Twp.  V.  Morton,  infra,  for  other  cases  of 
failure  of  bank. 

And  the  same  was  held^where  a  county  treasurer 
was  assaulted  and  robbed  in  his  office,  the  bond 
being,  "shall  well  and  faithfully  attend  to  the 
duties  of  said  office  and  perform  all  things  re- 
quired." Cumberland  ▼.  PenneU,  00  Me.  867, 81  Am. 
Rep.  284. 

And  where  a  tax  collector  was  robbed  whUe  on 
theroad  to  pay  over  money  that  he  had  collected, 
and  the  k)ond  was  '*well  and  truly  and  faithfuUy 
keep  safely,"  be  was  hold  to  be  more  than  a  mere 
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baUee  for  hire  but  that  It  was  a  question  for  the 
Jury  whether  he  was  negligent  or  not  in  going  un- 
armed: and  if  he  used  the  highest  care,  vigilance, 
and  diligence  and  was  robbed  by  Irresistible  foroe, 
it  would  be  a  valid  defense.  State  v.  Houston,  IB 
Ala.  578, 56  Am.  Rep.  50.  88  Ala.  861. 

So  where  a  receiver  of  public  money  was  robbed 
by  confederate  forces  without  fault  on  his  part^ 
the  liability  on  his  bond  was  only  that  of  bailee, 
and  he  was  only  required  to  use  due  diligence,  am 
against  a  public  enemy.  United  States  v.  Thomas, 
82  U.  8. 16  WalL  887, 21 L.  ed.  80. 

Now  under  Act  1866,  14  Stat  at  L.  44,  Rev.  Stat» 
M 1050, 1062,  the  court  of  claims  may  determine  the 
claim  of  any  disbursing  officer  for  loss  of  funds- 
while  in  the  line  of  his  duty. 

Oaaes  MUtina  lioiJMJtty  to  be  dbaoltUe  in  loss  by  roib' 

bery  and  th^L 

The  prior  decisions  of  the  United  States  courts, 
however,  held  the  law  of  bailment  does  not  apply, 
and  that  a  bond  to  "keep  safely"  is  not  discharged 
by  theft  from  the  officer  wi  t  hout  his  fault.  United 
States  V.  Prescott,  44  U.  S.  8  How.  678,  11  L.  ed.  784. 

So  where  the  bond  was  ^  to  pay  over  and  ac- 
count" United  States  v.  Dashiel,  71  U.  8.  4  Wait 
182,18L.ed.810. 

So  where  the  bond  was  to  ^^dlscharge  all  the 
duties"  and  an  act  of  congress  made  it  his  duty  to 
pay  it  over.  Boyden  v.  United  States,  80  U.  8.  la 
Wall.  17.20L.ed.  527. 

So  on  a  similar  bond  where  notes  received  for 
duties  were  canceled  but  were  stolen  before  beirg 
put  in  the  postofflce  for  return,  the  liability  still 
existed  for  whatever  loss  might  be  sustained  by 
the  government  through  danger  of  their  belntt  put 
in  circulation  again,  and  damages  for  inconven« 
ience  as  lost  vouchers.  United  States  v.  Morgan, 
52  U.  S.  11  How.  154, 18L.  ed.  643. 

And  the  liability  on  an  official  bond  is  not  re- 
leased by  reason  of  confederate  agents  taking  the 
money  from  the  officer  where  his  delay  in  transmit* 
ting  occasioned  the  loss.  Bevans  v.  United  States, 
80  U.  S.  18  Wall.  56, 20  L.  ed.  581. 

So  a  postmaster's  bond  is  not  discharged  wbera 
he  turned  over  the  money  In  his  hands  to  the  con- 
federate government  and  no  force  was  used. 
United  States  v.  Keehler,  78  U.  S.  9  WalL  83, 19  L. 
ed.574. 
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been  paid.  (4)  Query,  are  the  clerk  and  the 
sureties  on  his  bond  liable  to  the  railroad 
company  for  the  payment  of  this  money?  If 
yes,  let  judgment'  be  entered  in  favor  of 
the  plaintiff  against  the  defendants  for  the 
amount  aforesaid,  with  interest  from  date  of 
suit ;  if  DO,  let  judgment  be  entei-ed  for  the 
defendants  for  costs. " 

The  bond  above  referred  to  and  indorsed 
upon  this  statement  is  as  follows : 

"Know  all  men  by  these  presents,  that 
we,  John  Wilson,  as  principal,  and  S.  W. 
Humphrey,  C.  8.  Topping,  and  J.  H.  Har- 
rison, are  held  and  firmly  bound  unto  the 
people  of  the  state  of  Colorado  in  the  penal 
sum  of  five  thousand  ($5,000)  dollars,  for  the 
payment  of  which  sum  of  money  we  bind 
ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by 
these  presents.  Sealed  and  dated  this  twenty- 
fourth  day  of  May,  1886.  The  condition  of 
the  above  obligation  is  such  that,  whereas, 
the  above -bounden  John  Wilson  has  been  ap- 
pointed clerk  of  the  district  court  of  the  third 
(3d)  judicial  district  of  the  state  of  Colorado, 


within  and  for  the  county  of  Fremont,  now, 
therefore,  if  the  said  John  Wilson  shall  faith- 
fully perform  all  the  duties  of  said  ofiSce  as 
prescribed  by  law,  that  he  will  punctually 
pay  over  to  the  person  legally  authorized  to 
receive  the  same  all  moneys  that  may  come 
into  his  hands  by  virtue  of  the  said  oflSce, 
and  shall  deliver  to  his  successor  in  office  all 
records,  books,  papers,  and  other  things  be- 
longing to  his  said  office,  then  the  above  ob- 
ligation to  be  null  and  void;  otherivise,  to 
remain  in  full  force  and  effect.  John  Wil- 
son. [Beal.]  8.  W.  Humphrey.  [Seal.] 
C.  8.  Topping.  [8eal.]  J.  H.  Harrison. 
[Seal.]" 

The  court  below  rendered  judgment  upon 
this  agreed  statement  of  facts  in  favor  of  ap- 
pellees, and  against  the  appellants,  for  the 
sum  of  $8,180.86  and  costs.  To  reverse  this 
judgment  the  defendants  bring  the  case  here 
on  appeal. 


Messrs.  Macon  Sk  Msuson  and  D.  P. 
son  for  appellants. 
Mr.  Charles  E.  Oaat»  for  appellee: 


And  where  a  receiver  of  public  money  wai  mur- 
dered and  robbed,  hto  bond  was  held  bound  for  the 
loes,  as  he  is  not  a  bailee,  but  an  insurer.  United 
States  V.  Watts,  1 N.  M.  668. 

It  should  be  noticed  that  United  States  v.  Thomas, 
86  U.  8. 15  WalL  887, 21  L.  ed.  80,  makes  an  important 
exception  to  these  federal  cases  and  seems  to  weak- 
en their  authority,  while  the  Act  of  Ck)nffreeB  of  1866 
above  cited  changes  the  law  as  to  federal  offloen. 

The  liability  on  an  offlcial  bond  is  also  held  in 
many  of  the  states  to  be  not  that  of  baiJee,  but  that 
it  is  fixed  by  the  bond  or  by  the  t>ond  taken  in  con- 
nection with  the  statutes  imposing  liability  and  is 
not  released  by  robbery  of  the  ofBcer.  State  v. 
Nevin,  19  Nev.  162:  State  v.  Lanier,  81  La.  Ann.  423. 

So  where  the  money  was  stolen  from  a  safe  fur- 
nished by  the  county.  Jefferson  County  Comrs.  v. 
Uneberger,  8  Hont.  231. 86  Am.  Kep.  462;  Halbert 
V.  State,  22  Ind.  125;  Hennepin  County  Comn.  v. 
Jones,  IB  Minn.  199;  Redwood  County  Comrs.  v. 
Tower.  28  Minn.  46. 

So  when  the  money  was  stolen  from  a  safe  in 
which  it  had  been  placed  by  the  officer.  State  v. 
Clarke,  73  N.  a  255;  State  v.  Blair,  76  N.  C.  78; 
Thompson  v.  Trustees  of  Township  16,  80  IlL  90: 
Morbeck  v.  State,  28  Ind.  86;  Ptoe  Island  Board  of 
Education  v.  Jewell,  44  Minn.  427. 

Or  stolen  from  hto  house  or  office.  New  Provi- 
dence V.  McEachron,  88  N.  J.  L.  889;  McEachron  v. 
New  Providence.  85  N.  J.  L.  628;  Hancock  v.  Haa- 
zard,  12  Cueh.112,  69  Am.  Dec.  171;  State  v.  Harper, 
6  Ohio  St.  607,  07  Am.  De&  888;  Com.  v.  Comly,  8 
Pa.  878. 

And  the  same  was  held  In  Taylor  Dist.  Twp.  v. 
Morton,  87  Iowa,  660,  in  which  the  bond  was  to 
'^dischajrge  the  duties  of  said  office**  and  the  stat- 
ute made  it  his  duty  ** to  hold  all  moneys**  **and 
pay  out  the  same.**  differing  in  the  form  of  the 
bond  from  Boss  v.  Hatch,  6  Iowa,  148. 

And  the  same  was  held  in  LinvUle  v.  Leininger 
Twp.Trustee8,72  Ind.  494,and  Book  v.  St1nger,a6  led. 
34A,  but  was  not  the  point  involved  in  those  cases. 

And  In  Chicago,  B.  ft  Q.  B.  Co.  v.  fiartlett,  120  SI. 
606,  tt  was  held  that  a  bond  of  a  township  treasurer 
is  not  released  on  account  of  theft  of  the  money 
witboat  his  fault,  but  that  case  was  one  on  a  bond 
of  an  officer  of  a  corporation. 

See  also  Musay  v.  Shattuck,  1  Denio,  288L 

CassB  koUUng  UabQUy  to  he  absdiOe  InUmby  hank 

faUure. 

And  the  ssme  rule  of  liability  has  been  applied 
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where  an  officer  deposited  money  as  treosarer  in  a 
bank  tliat  failed,  and  the  bond  was  '*  to  perform  all 
the  duties,**  and  the  sutute  made  it  his  duty  to 
*•*  deliver  to  successor  ail  money.**  State  v.  Moore, 
74  Mo.  418,  41  Am.  Rep.  828. 

And  the  same  degree  of  liability  was  imposed, 
but  the  bond  is  not  disclosed  in  the  case.  State  v. 
PowelU  67  Mo.  805, 29  Am.  Bep.  612;  Nason  v.  Direc- 
tors of  the  Poor,  126  Pa.  446. 

So  where  the  statute  provides  the  only  way  in 
which  funds  shall  be  disbursed  and  deposit  was 
made  individually  instead.  Ward  v.  Colfax  County 
School  Dlst  No.  16, 10  Neb.  298.  85  Am.  Bep.  477. 

So  where  the  bond  was  for  **  lawful  disposal  **  a 
deposit  was  held  unlawful  as  contrary  to  statute 
forbidding  a  loan,  and  the  record  does  not  disclose 
whether  tne  deposit  was  in  his  name  or  as  treas- 
urer. Lowry  v.  Polk  County,  AI  Iowa,  60, 88  Am. 
Bep.  118. 

So  an  officer  who  deposits  as  treasurer  money  In 
a  bank  that  fails  is  liable  on  a  bond  **  to  faithfully 
discharge  the  duties  **  and  ^  properly  and  legally 
disburse  or  pay  all  moneys.**  Omro  Supxs.  v. 
Kaime,  89  Wis.  466. 

And  the  same  was  held  on  a  similar  bond  where 
the  statute  reguired  the  officer  **  to  account  **  and 
the  deposit  was  made  in  the  name  of  the  common- 
wealth.   Baily  V.  Com.  20  W.  N.  C.  221. 

And  the  liability  is  fixed  by  a  bond  providing  ''to 
account  for  and  pay  over**  where  a  clerk  of  a 
court  deposited  money  received  by  him  on  sale  of 
land.    Havens  v.  Lathene,  76  N.  C.  605. 

Bo  when  the  bond  is  in  ordinary  form.  IngUs  v. 
State,  81  Ind.  212. 

And  State  v.  Croft,  M  Ark.  660,  holds  that  the 
''failure  to  keep  the  money**  is  a  breach  of  the 
bond,  where  the  money  is  lost  through  failure  of 
the  bank. 

And  the  liability  on  the  bond  is  absolute  where  a 
receiver  deposited  in  a  bank  that  failed,  and  the 
deposit  was  made  through  an  arrangement  to  ob- 
tain surety  on  his  bond,  divesting  him  of  the  sole 
power  of  drawing  tbe  funds.  White  v.  Baugh,  8 
dark  ft  F.  44.  2  Bligh.  N.  S.  181. 

So  in  Bowley  v.  Fair,  104  Ind.  189,  it  is  hdd  that  a 
township  trustee  is  required  to  account  to  the 
township,  irrespective  of  any  casualty  by  which 
the  money  may  be  lost,  but  that  question  was  not 
involved  in  the  ease.  -  i«  !• 
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A  bond  with  an  unqualified  condition  to 
account  for  and  pay  over  moneys  enlarges  the 
implied  obligation  of  the  receiving  officer,  and 
deprives  him  of  offenses  which  are  available  to 
an  ordinary  bailee. 

The  performance  of  an  express  contract  is 
not  excused  by  reason  of  anything  occurring 
after  the  contract  was  made,  though  unfore- 
seen by  the  contracting  party,  and  though  be- 
yond his  control. 

Paradine  v.  Jane,  Aleyn,  26;  Ford  v.  Coles- 
worth,  L.  R.  4  Q.  B.  184. 

The  bond  in  this  case  has  the  effect  of  such 
a  special  contract. 

United  States  v.  Preseott,  44  U.  S.  8  How. 
578,  11  L.  ed.  784;  Dniied  States  v.  Morgan, 
52  U.  8.  11  How.  154.  13  L.  ed.  648;  United 
States  V.  Dasliiel,  71  U.  8.  4  Wall.  182,  18  L. 
ed.  819;  Boyden  ▼.  United  States,  80  U.  8. 
18  Wall  17,  20  L.  ed.  527:  Com.  v.  Comly,  8 
Pa.  872;  Thompson  v.  Trustees  of  Township  16, 
80  111.  99;  State  v.  Harper,  6  Ohio  8t.  611,  67 
Am.  Dec.  868;  ^ew  Providence  v.  McEachron, 
83  N.  J.  L.  840;  Omto  Suprs.  v.  Kaime,  89 
Wis.  468.  8ee  also  Muegy  v.  Shattuck,  1 
Denio,  233;  Perley  v.  Muskegon  County,  82 
Mich.  182,  20  Am.  Rep.  687. 

Goddard*  •/.,  delivered  the  opinion  of 
the  court : 

From  the  agreed  facta  it  appears  that  the 
money  was  lost  through  no  fault  of  the  clerk. 
He  deposited  ihe  monev  in  a  bank  of  reputed 
aolvencv,  as  clerk  of  the  court,  and  in  doing 
80  acteJ  as  prudent  men  ordinarilv  do  with 
their  own  funds.  The  judgment  of  the  court 
below  must  therefore  be  upheld,  if  at  all, 
upon  the  principle  that  the  conditions  of  his 
omcial  bond  imposed  upon  him  an  absolute 
obi  igation  to  pay  the  money  when  required, 
and  that  no  exercise  of  diligence  on  his  part 
will  exonerate  him  from  such  obligation. 
Such  is  the  contention  of  counsel  for  appel- 
lee, and  for  its  support  be  relies  on  the  case 
of  United  States  v.  Preseott,  44  U.  8.  8  How. 
578,  11  L.  ed.  784,  decided  by  the  Supreme 
Court  of  the  United  States  in  1844,  as  the 
leading  case,  and  several  other  cases  in  that 
court,  as  well  as  some  decisions  by  state 
courts,  which  approve  and  follow  tlie  doc- 
trine therein  announced.  In  these  cases  in 
which  the  rule  contended  for  was  sustained, 
the  court  had  under  consideration  the  liabil- 
itv  imposed  by  the  official  bond  of  receivers 
of  public  money,  and  the  conclusions  arrived 
at  were  influenced  largely  by  considerations 
of  public  policy.  Whether  the  case  at  bar 
is  sufficiently  analogous  to  these  cases  to 
bring  it  within  the  rule  therein  announced 
it  is  unnecessary  to  decide,  since  the  Supreme 
Court  of  the  United  States,  in  a  later  case, 
has  very  much  modified,  if  it  has  not  in 
effect  overruled,  the  extreme  doctrine  laid 
down  in  its  earlier  decisions.  In  the  case  of 
United  States  v.  Thomas,  82  U.  S.  15  Wall. 
887,  21  L.  ed.  89,  Justice  Bradley,  in  speak- 
ing of  the  leading  case  of  United  States  v. 
Pnscott,  supra,  said:  ^ After  reciting  the 
condition  of  the  bond,  the  court  adds,  with 
a  greater  degree  of  generality,  we  think,  than 
the  case  before  it  required  :  'The  obligation 
to  keep  safely  the  public  money  is  absolute, 
without  any  condition,  express  or  implied ; 
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and  nothing  but  the  payment  of  it,  when  re- 
quired, can  discharge  the  bond. '  This  broad 
language  would  seem  to  indicate  an  opinion 
that  the  bond  made  the  receiver  and  his  sure- 
ties liable  at  all  events.  .  .  .  And  aa 
the  money  in  the  hands  of  a  receiver  is  not 
his,  as  he  is  only  custodian  of  it,  it  would 
seem  to  be  going  very  far  to  say  that  his  en- 
gagement to  have  it  forthcoming  was  so  ab- 
solute as  to  be  qualified  b^  no  condition 
whatever,  not  even  a  condition  implied  in 
law."  And  after  reviewing  the  principal 
cases  relied  on  by  appellee  he  further  said : 
"So  much  stress  has,  in  almost  every  case, 
been  laid  upon  the  bond  as  formine,  either 
directly  or  indirectly,  the  basis  of  a  new 
rule  of  responsibility,  that  it  seems  especially 
important  to  ascertain  what  are  the  le^l  ob- 
ligations  that  spring  from  such  an  instru- 
ment. The  learned  ludges  in  the  great  gen- 
erality  of  the  remarka  made  in  some  of  the 
cases  referred  to,  with  regard  to  the  liability 
of  a  receiving  officer,  and  especially  of  his 
sureties,  by  virtue  of  his  bond,  have  evi- 
dentlv  overlooked  what  we  conceive  to  be  ft 
very  important  and  vital  distinction  between 
an  absolute  agreement  to  do  a  thing  and  ft 
condition  to  do  the  same  thing,  inserted  in  ft 
bond.  In  the  latter  case  the  obligor,  in  order 
to  avoid  the  forfeiture  of  his  obligation,  in 
not  bound  at  all  events  to  perform  the  *  ondi- 
tion,  but  is  excused  from  its  perfoimanca 
when  prevented  by  the  law  or  by  an  over- 
ruling necessity.  And  this  distinction,  wo 
think,  affords  a  solution  to  the  question  in- 
volved in  this  case.  .  .  .  The  condition 
of  his  [an  official]  bond  is  collateral  to  the 
obligation  or  penalty ;  it  is  not  based  on  a 
prior  debt,  nor  is  it  evidence  of  a  debt;  and 
the  duty  secured  thereby  does  not  become  a 
debt  until  default  be  made  on  the  part  of  the 
principal.  Until  then,  as  we  have  seen,  he  ia 
a  bailee,  though  a  bailee  resting  under  special 
obligations.  The  condition  of  his  bond  is, 
not  to  pay  a  debt,  but  to  perform  a  duty 
about  and  respecting  certain  specific  property 
which  is  not  his,  and  which  he  cannot  U8« 
for  his  own  purposes. " 

While  the  majority  opinion  distinguished 
the  case  under  consideration  from  those  pre- 
ceding it,  we  think  the  reasoning  of  the 
learned  Justice  who  wrote  the  opinion  logi- 
cally and  necessarily  overrules  the  doctrine 
laid  down  in  the  former  cases.  If,  as  there- 
in announced,  the  obligation  imposed  by  the 
bond  is  absolute,  and  the  officer  was  an  in- 
surer of  the  money  received  by  him,  how 
could  the  manner  or  cause  of  its  loss  affect 
his  liability?  Wherein  is  he  more  at  fault 
when  overpowered  by  one  or  two  robbers 
than  he  is  when  intimidated  by  an  army? 
Justice  Miller  refused  to  concur  in  the  major- 
ity opinion  because  it  did  not  frankly  over- 
rule those  cases  and  abandon  the  doctrine  on 
which  they  rested,  and  in  his  dissenting 
opinion  stated  his  personal  views  upon  the 
question  as  follows:  *'When  the  case  of 
United  States  ▼.  Dashiel  [71  U.  8.  4  Wall. 
182,  18  L.  ed.  819],  came  before  the  court  I 
was  not  satisfied  with  the  doctrine  of  the 
former  cases.  I  do  not  believe  now  that  on 
sound  principle  the  bond  should  be  construed 
to  extend  the  obligation  of  the  depositary 
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beyond  what  the  law  imposes  upon  him, 
thourh  it  may  contain  words  of  express  prom- 
ise to  pay  over  th^  money.  I  think  the  true 
construction  of  such  a  promise  is  to  paj  when 
the  law  would  require  it  of  the  receiver,  if 
no  bond  had  been  given ;  the  object  of  tak- 
ing the  bond  being  to  obtain  sureties  for  the 
performance  of  that  obligation.  Nor  do  I 
Delieve  that,  prior  to  these  decisions  there 
"WAS  any  principle  of  public  policy  recog- 
nized by  the  courts,  or  imposed  by  the  law, 
-which  made  a  depositarv  of  the  public  money 
liable  for  it,  when  it  had  been  lost  or  de- 
stroyed without  any  fault  of  negligence  or 
fraud  on  his  part,  and  when  he  had  faith- 
fully discharged  his  duty  in  regard  to  its 
custody  and  ^e-keeping." 

We  believe  the  true  rule  Is  that  a  public 
officer  who  receives  money  by  virtue  of  his 
office  is  a  bailee,  and  that  the  extent  of  his 
obligation  is  that  imposed  by  law.  That, 
-when  unaffected  by  constitutional  or  le|^is1a- 
tive  provisions,  his  duty  and  liability  is 
measured  bv  the  law  of  bailment.  If  a  more 
stringent  obligation  is  desired,  it  roust  be 
prescribed  by  statute.  That  his  official  bond 
does  not  extent  such  obligation,  but  its  office 
is  to  secure  the  faithful  and  prompt  perform- 
ance of  his  legal  duties.  Instances  where 
the  constitution  and  statutes  of  this  state  have 
increased  the  common  law  liability  of  cer- 
tain officers  were  recognized  by  this  court  in 
two  cases,  at  least.  In  the  case  of  8taie  v. 
Walsen,  17  Colo.  170,  it  was  held  that  by 
constitutional  provisions  the  state  treasurer 
-was  made  absolutely  liable  for  state  moneys 
received  by  him ;  and  In  the  case  of  McClure 
-v.  La  Plata  County  Oomrs.  (Colo.)  34  Pac. 
"Rep.  768  (recently  decided) ,  it  was  held  that  a 
county  treasurer,  by  virtue  of  the  statute  reg- 
ulating the  duties  of  his  office,  was  a  bailee 
-with  express  and  extraordinary  liability. 
2fo  constitutional  or  statutory  provision  In 


this  state  imposes  a  more  stringent  obliga- 
tion upon  a  clerk  of  the  district  court  than 
that  imposed  by  the  common  law.  This  rule 
of  common  ]a««r«  as  laid  down  by  Jvstiee 
Story,  is  as  follows:  ''In  respect  to  prop- 
erty in  the  custody  of  the  officers  of  a  court, 
pending  process  and  proceedings,  such  of- 
ficers are  undoubtedly  responsible  for  good 
faith  and  reasonable  diligence.  If  the  prop- 
erty is  lost  or  injured  by  any  negligent  or 
dishonest  execution  of  the  trust,  they  are 
liable  in  damages.  .  .  .  The  degree  of 
diligence  which  officers  of  the  court  are 
bound  to  exert  in  the  custody  of  the  property 
seems  to  be  such  ordinary  diligence  as  be- 
longs to  a  prudent  and  honest  discharge  of 
their  duties,  and  such  as  is  re(^uired  of  all 
persons  who  receive  compensation  for  their 
services."  Story,  Bailm.  g  620.  It  Is  in- 
sisted in  argument  that  its  doctrine  refers 
only  to  specific  property,  and  does  not  apply 
to  money  deposited  with  the  clerk,  because 
it  is  assumea  that  he  holds  the  relation  of 
debtor  to  the  fund,  and  therefore  may  use 
it  as  his  own.  To  this  we  cannot  agree. 
The  money  received  by  him  is  a  trust  fund, 
and  a  conversion  of  it  to  his  own  use  would 
constitute  embezzlement,  and  subject  him  to 
a  criminal  prosecution.  The  defendant  Wil- 
son, as  appears  from  the  agreed  facts,  did 
not  mix  the  money  in  question  with  his  own 
funds,  or  in  any  manner  treat  it  as  his  own. 
He  deposited  it  in  the  bank  as  clerk,  and  the 
bank  had  notice  thereby  that  the  money  so 
deposited  was  held  by  him  in  his  official 
capacity.  At  the  time  of  the  deposit  the 
bank  was  in  good  standing.  We  think,  un- 
der the  circumstances,  he  is  not  chargeable 
with  any  fault  that  should  render  him  or  his 
sureties  liable  for  the  loss. 

Ths  judgment  of  the  court  hdow  teiU  be  re- 
verged,  with  directions  to  enter  Judgment  for 
defendants. 
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C.  O.  LIVINGSTON. 
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^1.  Bjr  the  Act  of  Congre—  passed  in 
189  U  chapter  64»  United  States  Stat- 
ittes  at  liarsfe*  amending^  the  original 
mnd  Amendatory  Aet  ereating  the 
Freedmaa's  Savings  A  Tmst  Com- 
panjTf  the  secretary  of  the  treasary  was  au- 
thorised and  direoted  to  appoint  the  oomptroUer 
of  the  ourreney  aoommlMioner  of  lald  company 

•Headnotesby  Mabbt,  J, 

Nora— The  powers  and  the  relation  to  tbe  oor- 
poratJon  of  a  statutory  liquidator  substituted  for 
the  oorporatton  in  order  to-wind  it  up  are  presented 
above  in  a  somewhat  unusual  illustration  of  the 
mie  of  the  property  on  ezeoutlon  against  the 
llQiiidator. 

For  noU  on  ezeoutlon  or  judicial  sale  of  corpo> 
tate  fraoohlse  or  property  neoeasary  to  its  enJoy« 
ment,  see  Brady  ▼.  Johnson  (Md.)SO  L.  E.  A.  787. 

22  L.  R.  A. 


for  the  purpose  of  dispoeioir  of  its  property  and 
wiodioff  up  its  business.  Upoo  his  qualifying  by 
taking  the  oath  and  giving  tbe  bond  prescribed 
in  tbe  Act,  the  comptroller  of  tbe  currency,  as 
such  commissioner,  became  invested  with  the  le- 
gal title  and  possession  of  all  the  property  of  said 
company,  and  clothed  with  all  the  rights  and 
privileges,  and  required  to  perform  all  the  duties 
of  tbe  three  commisfiioners  appointed  under  the 
Amendatory  Act  of  1874,  chapter  848,  whose  f  uno- 
tions  ceased  upon  the  appointmentand  qualiflca^ 
tion  of  the  comptroller  as  such  oommissioDer. 

8.  The  pnrpose*  as  well  asthe  eflTeet*  of 
the  Amendatory  Act  of  Congress  mak* 
ing  the  comptroller  of  the  eorrency  a 
commissioner  of  the  F^eedman*s  Savings  A 
Trust  Company,  was  to  invest  him,  as  such  com- 
missioner, with  the  property,  management,  and 
disposition  of  tbe  affairs  of  said  company  for  the 
purposes  of  liquidation,  and  he  thereby  became 
the  statutory  substitute  and  successor  of  the  cor- 
poration itself,  and  not  a  mere  trustee  of  the  bare 
legal  title  of  its  property. 

8.  6.  instituted  a  snit  of  attachment  in 
the  state  drenit  court  against  the 
comptroller  of  the  ounrenoy,  as  oommisnonct 
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of  the  Freedman^s  Savinn  ft  Traat  Company,  to 
reooTer  for  servioeB  readered  aad  money  ex- 
pended by  him  as  airent  of  said  oommlseloner  In 
winding  up  a  branch  business  of  said  company  in 
the  state;  the  commissioner  appeared  and  inter- 
posed pleas  to  the  merits  of  the  suit,  and  after 
trial.  Judgment  was  rendered  in  favor  of  G.,  and 
real  estate  in  possession  of  the  oommlssioner  was 
aold  under  execution  emanating  from  the  Judg- 
ment, and  L.  became  the  purchaser  at  said  sale; 
no  objection  was  made  by  any  depositor  or  bene- 
^oiary  of  Uie  company  to  the  legal  proceedings 
against  the  commissioner,  and  after  paying  the 
Judgment  in  favor  of  O-.,  a  balance  of  the  pur- 
chase money  arising  from  the  execution  sale  was 
paid  to  the  commissioner.  Held,  that  L.  acquired 
the  legal  title  to  said  real  estate  at  said  sale,  and 
could  recover  the  same  in  an  action  of  ejectment 
against  8.,  who  had  gone  into  possession  of  the 
property  under  a  contract  of  purchase  from  the 
commissioner,  but  had  refused  to  comply  with 
the  terms  of  his  purchase,  and  was  not  entitled 
to  a  specific  performance  of  his  contract. 

4.  The  posoesoloii  of  real  estate  by  one 
w^ho  enters  under  an  a^^reement  to  par- 
chase  from  the  owner,  but  without  paying  the 
consideration  price,  cannot  be  adverse  until  he 
repudiates  the  seller^s  title  and  asserts  his  own 
title  to  the  property. 

(November  8, 1898J 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Duval  County  in 
favor  of  plaintiff,  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate  in  the 
city  of  Jacksonville.     A  firmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  W.  B.  Youngf,  for  appellants: 

The  only  title  that  the  defendant  in  execu- 
tion bad  was  as  trustee,  and  the  trust  property 
could  not  be  seized  and  sold  under  an  execu- 
tion against  the  trustee  so  as  to  vest  the  pur- 
chaser with  the  fee-simple  title. 

Lewin.  Tr.  8th  ed.  212,  213;  Perry,  Tr. 
§S  768,  769;  Taylor  v.  QalUmay,  1  Ohio,  232. 
18  Am.  Dec.  606;  SvUivan  ▼.  BruJding,  66 
Wis.  472;  EoUingmoorth  y.  Trueblood,  59  Ind. 
642. 

The  record  shows  tbat  tbe  judgment  upon 
which  the  execution  issued  was  for  services 
rendered  by  Oreeley  to  the  trustee,  and  it  was 
the  personal  debt  of  the  trusiee. 

VEngUY.  L'Engle,  19  Fla.  714;  BaekmanY, 
Maguire,  20  Mo.  App.  286. 

Trust  property  cannot  be  seized  and  sold  for 
thepersonal  debt  of  the  trustee. 

MolUngsworth  y.  Trueblood,  tupra. 

He  cannot  even  delegate  his  power  of  sale. 

Oillespis  V.  Smith,  29  HI.  478,  81  Am.  Dec. 
828;  Fuller  y.  aifeil,  69  Tex.  349. 

Where  the  yendor  himself  repudiates  tbe 
contract,  tries  to  get  the  tenant  of  part  of  the 
premises  sold  to  attorn  to  him,  and  forcibly 
ejects  the  purchaser  from  another  portion  and 
commences  divers  proceedings  and  suits  to 
oust  the  yendee  and  his  tenant,  it  amounts  to 
the  same  thing  in  its  legal  effect  as  if  the  pur- 
chaser had  repudiated  the  holding  under  his 
yendor  and  brought  home  to  him  knowledge 
that  he  was  claiming  adyersely  to  him. 

Tyler,  Ejectment,  877;  Hart  v.  Bostwiek,  14 
Fla.  178. 

Mr,  L.  W.  Spratty  in  propria per^na,  also 
for  appellants. 

Mr,  H.  Blflbee*  for  appellee: 
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The  defendant,  as  commissioner.  In  this  case, 
stands  in  the  same  relation  to  the  depositors  of 
the  bank  tbat  the  board  of  directors  of  a  cor- 
poration do  to  the  stockholders. 

He  is  specially  empowered  to  sell  and  con- 
yey  at  his  discretion,  and  to  make  conyeyances 
to  purchasers.  He  is  specially  empowered  to 
employ  agents  and  to  pay  them  for  their  sery- 
ices  and  to  pay  himself,  out  of  the  funds  aris- 
ioj^  from  the  sale  of  property,  before  any  dis- 
tribution is  made  to  depositors. 

See  Acts  of  Congress  1878-74,  p.  183,  and 
later  act  now  before  the  court. 

The  commissioner  himself  could  sell  this 
property  voluntarily  and  pay  this  judgment 
out  of  the  proceeds  of  sale.  This  beinir  so,  it 
must  logically  follow  that  if  he  don't  do  it,  it 
could  be  sold  under  judgment  at  law. 

Every  judgment  rendered  in  this  state  "shall 
create  a  lien  and  be  binding  upon  the  real  es- 
tate of  the  defendant  or  defendants." 

McClellan's  Dig.  pp.  618,  619. 

The  purchaser  under  an  execution  sale  takes 
all  the  legal  title  and  ri^ht  of  possession  and 
all  the  interest  of  the  judgment  debtor,  and  he 
takes  it  subject  to  the  equities  of  third  parties. 

Bird  y.  Earle,  16  Fla.  458. 

An  execution  sale  may  transfer  a  legal  title 
which  the  defendant  held  as  trustee. 

Freem.  Executions,  ^  386,  bottom  page  664, 
n<tte  7  citing  authorities.  See  also  Montgomery 
db  W,  P.  R,  Co.  y.  Branch,  59  Ala.  139. 

In  Giles  y.  Palmer,  49  N.  C.  886,  69  Am. 
Dec.  756,  it  was  held  that  on  a  judgment  against 
the  husband,  real  estate  held  by  him  as  trus- 
tee for  his  wife  could  be  sold  on  execution, 
and  tbat  the  purchaser  on  such  title  could 
maintain  ejectment. 

When  the  judgment  debtor  can  sell  and  con- 
yey  a  title,  then  it  may  be  sold  on  execution 
at  law  against  him.  *'It  is  a  statutory  con- 
yeyance  from  debtor  to  creditor." 

Bartlet  y.  Harlow,  12'  Mass.  350;  1  Perry, 
Tr.  §  821;  2  Perry,  Tr.  §  848;  Cooper  y.  Gal- 
braith,  8  Wash.  C.  C.  646:  Shalleg  v.  Spillman, 
19  Fla.  516;  2  Morawetz.  Priy.  Corp.  s^  864. 
pp.  837.  838;  Angell  &  A.  Priv.  Corp.  §§  640, 
641. 

Mabryy/.,  delivered  the  opinion  of  the 
court: 

C.  O.  Livingston  brought  a  suit  of  eject- 
ment in  the  circuit  court  for  Duval  county, 
in  March  A.  D.  1889,  against  L.  W.  Spratt 
and  W.  B.  Bamett,  to  recoyer  possession  of 
a  certain  lot  of  land  described  in  the  declara- 
tion and  situated  in  the  city  of  Jacksonville, 
Duyal  county,  Florida.  A  trial  of  the  cause 
before  the  court  without  a  jury  resulted  in  a 
finding  and  judgment  for  the  plaintiff  and 
the  defendants  appealed. 

To  maintain  his  action  the  plaintiff  first 
introduced  a  deed  from  J.  P.  Sanderson  and 
wife  bearing  date  February  7,  A.  D.  1870, 
conveying  to  the  Freedman's  Savings  &  Trust 
Company  lot  eight  (8)  in  block  thirty-one 
(31)  as  described  on  the  plan  of  the  said  city 
of  Jacksonville.  This  lot  embraces  the  land 
in  controversy  in  this  suit.  Next  a  certified 
copy  of  the  record  of  a  certain  cause  in  the 
Duval  circuit  court  where  Jonathan  C. 
Oreeley  was  plaintiff  and  William  L.  Tren- 
holm,  the  comptroller  of  the  currency,  aa 
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<XHnmi88ioner  of  the  Freedman's  Savings  A 
Trust  Oompany  was  defendant.  This  suit 
ipras  commenced  by  attachment,  the  affidavit 
therein  alleging  that  the  defendant  Tren- 
bolm,  oomptroiler  of  the  currency  of  the 
United  States,  as  commissioner  of  the  Freed- 
man's  Savings  &  Trust  Company,  was  Justly 
indebted  to  the  affiant,  Oreeley,  in  the  sum 
of  $7,673.88,  which  sum  was  actually  due 
from  said  Trenholm  as  such  commissioner, 
and  that  he  resided  beyond  the  limits  of  the 
state  of  Florida. 

The  defendant  appeared  by  attorneys,  and 
filed  ^leas  to  the  merits  of  the  cause,  which, 
after  issue  joined,  was  referred  to  a  referee 
for  decision.  After  hearing  the  testimony 
o£Fered  and  argument  of  counsel  the  referee 
rendered  Judgment  in  favor  of  the  plaintiff, 
Greeley,  against  the  defendant,  William  L. 
Trenholm,  comptroller  of  the  currency,  as 
•commissioner  of  the  Freedman*8  Savings  & 
Trust  Company,  for  the  sum  of  $5, 186. 77, 
and  costs  of  suit. 

The  record  shows  that  Oreelev*s  suit  was 
for  moneys  paid  out  bj  him  for  costs  and 
expenses  Incident  to  litigation  over  the  prop- 
erty held  by  the  defendant,  and  known  as  the 
''Freedman's  Savings  Bank  Building"  sit- 
uated in  Jacksonville,  Florida,  and  also  for 
compensation  ]x>  Greeley  for  services  rendered 
by  him  as  agent  fpr  defendant  at  Jackson- 
ville. 

Following  the  introduction  of  this  record 
plaintiff  put  in  evidence  a  certified  copy  of 
an  execution  emanating  from  the  judgment 
rendered,  and  a  deed  from  the  sheriff  of 
Duval  county  on  a  sale  under  said  execution 
conveying  the  said  lot  eight  (8)  block  thirty- 
one  (31),  to  the  plaintiff  in  this  suit. 

A  notice  of  the  sale  of  Uie  Freed  man  *s 
Bank  building  at  auction  by  the  commis- 
fiioner  was  shown,  and  J.  C.  Greeley  for  the 
plaintiff  testified  that  the  Freedman's  Sav- 
ings &  Trust  Company  went  into  possession 
of  the  property  sued  for  in  this  suit  in  1870 
and  remained  in  possession  until  the  failure 
of  the  bank,  and  then  the  commissioners  ap- 
pointed under  the  Act  of  Congress  went  into 
possession  and  remained  in  possession  until 
about  the  25th  day  of  March,  1880,  when  L. 
W.  Spratt  became  the  purchaser  at  the  auc- 
tion sale ;  that  Spratt  got  into  possession  of 
the  portion  of  the  property  sued  for  in  this 
action  by  the  attornment  to  him  of  the  then 
tenant  and  who  is  his  codefendant  in  this 
suit,  and  that  he,  Spratt,  afterwards  refused 
to  comply  with  the  terms  of  sale  and  refused 
to  surrender  possession.  He  also  stated  that 
he  was  the  agent  of  the  commissioners  of  the 
Freed  man' 8  Bank  in  the  management  of  its 
real  estate  in  Jacksonville  from  March,  1880, 
to  the  time  of  the  trial  of  this  suit. 

Defendants  did  not  offer  to  show  any  paper 
title  to  the  lot  in  question  but  testified  that 
they  were  present  at  the  sale  of  lot  eight  (8) , 
in  block  thirty-one  (31),  known  as  the 
"  Freedman's  Bank  property, "  and  at  this  sale 
and  before  the  bidding  began  it  was  an- 
nounced by  the  agent  of  the  vendor  that  there 
was  some  defect  in  the  chain  of  title  which 
the  vendor  would  have  corrected  in  a  few 
days,  thirty  being  named  as  a  limit  in  which 
this  was  to  be  done  and  a  sufficient  title  to 
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I  be  made  to  the  purchaser ;  that  the  purchaser 
at  the  sale  was  required  to  make  a  cash  pay- 
ment of  $500  and  was  then  to  be  let  into  pos- 
session of  the  premises,  the  balance  of  the 
purchase  money  to  be  paid  when  good  title 
was  tendered;  that  Spratt  became ^the  pur- 
chaser of  said  lot  ana  paid  in  cash  the  $500, 
and  Greeley,  who  as  agent  for  the  commis- 
sioners had  been  renting  the  building  and 
collecting  the  rents,  directed  the  tenants  to 
attorn  to  him,  Spratt,  and  ^ave  him  a  key 
to  a  vacant  room  in  the  building ;  that  Barnett 
did  attorn  to  Spratt  and  has  ever  since  rec- 
ognized him  as  landlord. 

Further,  that  shortly  after  the  purchase  by 
Spratt,  Greeley,  as  the  agent  of  the  commis- 
sioners, tried  to  get  Barnett  to  refuse  to  re- 
cognize Spratt  as  landlord,  and  to  pay  rent 
to  the  commissioners,  and  asserted  that  opratt 
had  no  right  to  the  possession.  Also  that 
said  commissioners  caused  suits  to  be  insti- 
tuted against  Barnett  before  the  county  judge 
of  Duval  county  in  August,  1880,  to  oust 
him  of  possession  of  said  lot,  and  several 
suits  were  commenced  by  said  commissioners 
against  Barnett  in  the  circuit  court  for  Duval 
county  in  relation  to  said  premises.  Certified 
copies  of  the  record  of  proceedings  in  both 
the  county  and  circuit  courts  for  Duval  were 
offered  in  evidence  by  defendants.  One  was 
a  proceeding  in  the  county  court  by  the  com- 
missioners of  the  Freedman's  Savings  &  Trust 
Company  against  W.  B.  Barnett,  delinquent 
tenant,  August  11,  1880,  and  the  decision  was 
favorable  to  Barnett.  Another  was  by  Knox, 
commissioner,  against  Barnett,  assumpsit  for 
rent,  commenced  on  July  8,  1880,  and  re- 
sulted in  a  judgment  for  defendant  Barnett. 
Another  was  an  action  of  ejectment  com- 
menced by  Knox,  commissioner  of  the  Freed- 
man's Savings  &  Trust  Company  in  Septem- 
ber, 1883,  against  Barnett.  This  action  it 
seems  was  dismissed  on  the  plaintiff's  motion. 

Barnett  further  testified  that  he  had  been 
in  the  exclusive  and  continuous  occupation 
of  the  premises  sued  for  since  the  25th  of 
March,  1880,  as  the  tenant  of  his  codefend- 
ant, Spratt,  and  Spratt  testified  that  he  had 
been  furnished  by  the  agent  of  the  commis- 
sioners of  the  Freedman's  Savings  &  Trust 
Company,  at  the  time  of  his  purchase,  with 
a  list  of  the  tenants  and  the  amount  of  their 
rent,  and  the  key  to  a  vacant  room  in  the 
building,  and  that  he  renewed  the  lease  to 
Barnett  and  took  possession  of  the  vacant 
room ;  that  sometime  in  the  summer  of  1880 
Greeley  acting  as  the  agent  of  the  commis- 
sioners forcibly  entered  said  room  and  ejected 
him  therefrom ;  also  that  the  commissioners  of 
the  Freedman's  Savings  &  Trust  Company 
had  never  tendered  or  caused  to  be  tendered  to 
him  a  good  and  sufficient  deed  to  said  prop- 
erty. 

In  rebuttal  plaintiff  put  in  evidence  a  bill 
filed  by  Spratt  and  Barnett  on  the  6th  day  of 
November,  1882,  against  John  J.  Knox,  com- 
missioner of  the  said  Freedman's  Savings  & 
Trust  Company,  and  George  Wheaton  Deans 
as  administrator  of  the  estate  of  Jacob  Fore- 
man, deceased.  The  purpose  for  which  this 
bill  was  introduced  was  to  show  that  Spratt 
and  Barnett  recognized  the  relation  of  pur- 
chaser of  the  property  on  the  part  of  Spratt 
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and  that  he  was  thereby  seeking  as  such  pur- 
chaser to  have  the  commissioner  of  the  Freed- 
man's  Savings  &  Trust  Company  to  execute  a 
deed  to  said  property  by  virtue  of  his  said 
purchase.  The  allegations  of  this  bill  are  set 
out  in  the  case  of  Knox  v.  Spratt,  19  Fla. 
817.  The  mandate  of  this  court  in  the  case 
referred  to  on  a  reversal  of  the  decision  of 
the  circuit,  court  in  refusing  to  dissolve  an 
injunction  therein  granted,  was  also  in- 
troduced in  evidence.  An  affidavit  of  Spratt 
filed  May  2,  1884,  in  a  suit  then  pending  in 
the  circuit  court  for  Duval  county  wherein 
he  was  complainant  and  George  Wheaton 
Deans  and  John  J.  Knox,  as  commissioner 
of  the  Freedman's  Savings  &  Trust  Company 
were  defendants,  was  also  put  in  evidence. 
The  purpose  being  to  further  show  that 
Spratt  still  recognized  his  status  as  purchaser 
of  the  property  from  the  Freedman's  Savings 
&  Trust  Company. 

The  plaintiff  also  showed  b^  the  sheriff  of 
Duval  county  that  he  had  paid  the  balance 
of  the  proceeds  arising  from  the  sale  of  the 
property  at  execution  sale,  after  satisfying 
the  judgment  obtained  by  Greeley,  to  the 
commissioner  of  the  Free^man's  Savings  & 
Trust  Company. 

Counsel  for  appellants  insists  here  as 
erounds  for  reversing  the  judgment  appealed 
from  that  the  appellee,  Livingston,  acquired 
no  title  whatever  at  the  execution  sale  under 
the  judgment  of  Greeley  against  Trenholm, 
as  commissioner  of  the  Freedman's  Savings 
&  Trust  Company,  or  that  he  did  not  acquire 
from  this  source  such  title  as  will  sustain  a 
recovery  in  ejectment,  and  conceding  such  to 
be  the  case  that  Spratt  had  been  in  actual, 
continuous  and    aid  verse  possession  of  the 

earoel  of  land  in  controversy  for  seven  years 
efore  the  institution  of  the  suit. 
It  is  contended,  first,  that  Trenholm  was 
the  mere  trustee  and  holder  of  the  bare  legal 
title  of  the  lot,  and  its  sale  under  execution 
against  him  transferred  no  beneficial  in- 
terest whatever  to  Livingston.  To  under- 
stand Trenholm* s  status  to  the  lot  in  question 
at  the  date  of  sale  a  reference  to  the  Act  of 
Congress  creating  the  Freedman's  Savings  & 
Trust  Company,  and  the  amendments  thereto 
is  necessary.  By  Act  of  Congress  approved 
March  8,  A.  D.  1865,  certain  named  individ- 
uals fifty  in  number  and  their  successors  were 
constituted  a  body  corporate  by  the  name  of 
**  The  Freedman's  Savines  <&  Trust  Company ** 
and  by  that  name  could  sue  and  be  su^  in 
any  court  of  the  United  States.  The  corpo- 
rators named  were  the  first  trustees  of  the 
corporation  and  its  business  was  to  be  man- 
ag;ed  and  directed  by  the  board  of  trustees 
with  authority  and  direction  to  elect  from 
their  number  a  president  and  two  vice-presi- 
dents, and  also  to  appoint  such  other  officers 
as  might  be  deemed  fit.  The  general  business 
of  this  corporation  was  to  receive  on  deposit 
such  sums  of  money  as  might  be  offered  by, 
or  on  account  of,  persons  who  had  before  the 
passage  of  the  act  been  held  in  slavery  in  the 
United  States,  or  their  descendants,  and  to 
invest  the  same  in  stocks,  bonds,  treasury 
notes,  or  other  securities  of  the  United  States. 
Provisions  were  made  for  the  investment  of 
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the  deposits  to  be  made,  and  also  for  the  re- 
payment of  the  same,  with  interest  Uiereon  to 
the  depositors.  One  of  the  provisions  in  the 
12th  section  of  the  Act  is  **  that  no  president, 
vice  president,  trustee,  officer,  or  servant  of 
the  corporation  shall,  directly  or  indirectly, 
borrow  the  funds  of  the  corporation  or  its  de- 
p06it.8,  or  in  any  manner  use  the  same,  or  any 
part  thereof,  except  to  pay  necessary  ex- 
penses, under  the  direction  of  the  board  of 
trustees. "  The  board  of  trustees  was  author- 
ized to  Gx  the  salaries  of  the  president,  vice- 
presidents,  subordinate  officers  and  agents  of 
the  corporation. 

The  original  Act  was  amended  In  1874, 
chapter  849,  United  States  Statutes  at  Large. 

The  only  provisions  of  this  amendatory  act 
necessary  to  be  referred  to  here  are  those  con- 
tained in  the  seventh  section.  This  section 
provides  ''that  whenever  it  shall  be  deemed 
advisable  by  the  trustees  of  said  corporation 
to  close  up  its  entire  business,  then  they 
shall  select  three  competent  men,  not  con- 
nected with  the  previous  numagement  of  the 
institution  and  approved  by  the  secretary  of 
the  treasury,  to  be  known  and  styled  com- 
missioners, whose  duty  it  shall  be  to  t^e 
charge  of  all  the  property  and  effects  of  said 
Freedman's  Savings  <&  Trust  Company,  close 
up  the  principal  and  subordinate  branches, 
collect  from  the  branches  all  the  deposits  they 
have  on  hand,  and  proceed  to  collect  all  sums 
due  said  company,  and  dispose  of  all  the 
property  owned  by  said  company,  as  speedily 
as  the  interests  of  the  corporation  require, 
and  to  distribute  the  proceeds  among  the 
creditors  pro  fYita,  according  to  their  respect- 
ive amounts ;  they  shall  maxe  a  pro  rata  div- 
idend whenever  they  have  funds  enough  to 
pay  twenty  per  centum  of  the  claims  of  de- 
positors. Said  commissioners,  before  they 
proceed  to  act,  shall  execute  a  joint  bond  to 
the  United  States,  with  good  sureties,  in  the 
penal  sum  of  $100,000,  conditioned  for  the 
faithful  discharge  of  their  duties  as  commis- 
sioners aforesaid,  and  shall  take  an  oath  to 
faithfully  and  honestlv  perform  their  duties 
as  such,  which  bonds  shall  be  executed  in  the 
presence  of  the  secretary  of  the  treasury,  be 
approved  by  him,  and  by  him  safely  &ept; 
and  whenever  said  trustees  shall  file  with  the 
secretary  of  the  treasury  a  certified  copy  of 
the  order  appointing  said  commissioners,  and 
they  shall  have  executed  the  bonds  and  taken 
the  oath  aforesaid,  then  said  commissioners 
shall  be  invested  with  the  legal  title  to  all 
of  said  property  of  said  company,  for  the 
purposes  of  this  act,  and  shall  have  full 
power  and  authority  to  sell  the  same,  and 
make  deeds  of  conveyance  to  any  and  all  of 
the  estate  sold  by  them  to  the  purchasers. 
Said  commissioners  may  employ  such  agents 
as  are  necessary  to  assist  them  in  closing  up 
said  company,  and  pay  them  a  reasonable 
compensation  for  their  services  out  of  the 
funds  of  said  company ;  and  the  said  com- 
missioners shall  retain  out  of  said  funds  a 
reasonable  compensation  for  their  trouble,  to 
be  fixed  by  the  secretary  of  the  treasury  and 
the  comptroller  of  the  currency  and  not  ex- 
ceed inj;  three  thousand  dollars  each  per  an- 
num.   Said  commissioners  shall  deposit  all 
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lams  collected  by  tliem  in  the  treasury  of 
the  United  States  until  they  make  a  pro  rata 
distribution  of  the  same.'' 

There  was  still  a  further  amendment  to  the 
chapter  of  the  Freedman's  Savings  &  Trust 
Company  passed  in  1881,  chapter  64,  United 
States  Statutes  at  Large. 

By  this  Act  section  7  of  the  Amendatory 
Act  of  1874  was  repealed,  and  the  secretary  of 
the  treasury  was  authorized  and  directed  to 
appoint  the  comptroller  of  the  currency  a 
commissioner  who  was  required  to  give  bond 
and  take  an  oath  faithfully  to  perform  his 
duties  and  when  the  bond  was  given  and  oath 
taken,  said  commissioner  was  invested  with 
the  possession  and  legal  title  of  all  the  prop- 
erty of  the  Freedman's  Saving  <&  Trust  Com- 
pany for  the  purposes  of  this  Act  and  the 
Act  of  1874»  chapter  849.  United  SUtes  Stat- 
utes at  Larire.  Said  commissioner  was  also 
invested  with  all  the  rights,  prerogatives, 
and  privileges,  and  required  to  perform  all 
the  duties,  that  were  conferred  and  enjoined 
upon  the  three  commissioners  under  the  said 
Act  of  1874,  and  from  and  after  his  qualifi- 
cation as  such  commissioner,  the  duties, 
rights,  and  authority  of  said  three  commis- 
sioners should  cease  and  determine;  pro- 
vided, that  nothing  in  the  act  should  in  any 
way  impede  or  delay  any  case  or  cases  in- 
stituted in  an;^  court  by  or  against  the  said 
three  commissioners  appointed  under  the  Act 
of  1874,  but  every  such  case  should,  upon 
the  suggestion  of  the  appointment  of  the 
comptroller  as  commissioner  aforesaid,  and 
due  entry  of  the  change  on  the  docket  of  the 
court  in  which  such  cause  was  pending,  be 
proceeded  with  in  the  name  of  such  comp- 
troller in  the  same  manner  as  if  such  diarge 
had  not  been  made. 

The  Act  of  1881,  chapter  64,  also  provides 
"that  said  commissioner,  with  the  approval 
of  the  secretary  of  the  treasury,  shall  have 
the  riglh  and  authority  to  self  any  of  the 
real  and  personal  property  of  said  company 
at  public  or  private  sale,  as  In  his  judgment 
he  may  deem  best,  and  to  buy  in  for  the  ben- 
efit of  the  company  any  property  which  may 
be  offered  for  sale  to  pay  debts  and  liabilities 
of  said  company,  if  in  his  Judgment  said 
property  is  being  sacrificed  by  such  sale,  and 
to  make  to  the  purchasers  of  property  sold  by 
him  deeds  of  conveyance  for  their  respective 
purchases." 

Such  was  the  relation  of  William  L.  Tren- 
faolm,  comptroller  of  the  currency,  to  the 
Freedman's  Savings  &  Trust  Company  and 
its  property  at  the  time  Oreeley  obtained 
judgment  against  him  as  commissioner  of 
said  company.  By  Act  of  Congress,  the  same 
power  that  created  the  Freedman's  Savings 
A  Trust  Company,  he,  by  virtue  of  his  office 
of  comptroller  of  the  currency,  was  made  a 
commiBsioner  for  this  institution  with  the 
concurrence  of  the  corporators,  and  as  such 
was  invested  with  the  full  title  and  posses- 
sion of  all  of  its  property  for  the  purpose  of 
closing  up  its  entire  business.  To  this  end 
he  had  express  power  and  authority  to  dis- 
pose of  all  the  property  of  the  company  and 
to  employ  such  aeents  as  were  necessary  to 
assist  him  in  winding  up  its  affairs,  and  to 
pay  them  reasonable  compensation  for  their 
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services  out  of  the  corporate  funds.  The  evi- 
dent design  and  effect  of  the  Act  of  Congress 
in  making  the  comptroller  of  the  currency  a 
commissioner  for  the  institution  named  were 
to  confer  upon  him  as  such  the  entire  and 
complete  management  and  disposition  of  tho 
affairs  of  said  company  for  the  purpose  of 
liquidation.  He  was  the  statutory  substitute 
and  successor  of  tbe  company  for  the  purpose 
mentioned.  The  record  discloses  the  fact  that 
Greeley's  suit  was  to  recover  for  expenditures 
of  money  and  services  rendered  by  him  as 
agent  for  such  commissioner  in  winding  up  a 
branch  business  of  the  company  at  Jackson- 
ville, Florida,  the  principal  office  being  in 
Washington,  D.  C,  and  the  commissioner 
residing  there. 

It  is  not  denied  that  the  title  of  the  Freed 
man's  Savings  &  Trust  Company  to  the  prop- 
erty involvea  in  the  case  before  us  was  vested 
in  the  said  commissioner  at  the  time  Greeley 
commenced  his  suit  of  attachment  against 
him.  Spratt  had  gone  into  possession  of  this 
property  under  a  contract  of  purchase  from 
the  commissioner,  and  as  a  consequence  is  not 
in  a  situation  to  deny  his  title.  The  com- 
missioner, when  sued  at  law  by  Greeley,  did 
not  object  to  the  lurisdiction  of  the  court, 
but  interposed  pleas  to  the  merits  of  the 
cause,  and  when  the  property  had  been  sold 
under  execution,  accepted  the  surplus  arising 
from  the  sale  after  paying  Greeley's  judg- 
ment. Furthermore,  it  does  not  appear  that 
any  effort  was  ever  made  by  any  beneficiary 
of  tbe  company  to  arrest  the  proceedings  at 
law  against  the  commissioner,  nor  is  the  title 
to  the  property  now  called  in  question  by  any 
such  person.  The  question  then  is.  Could  the 
legal  title  held  by  the  commissioner  be  sold 
under  execution  at  law  and  transferred  to  tho 
purchaser?  It  cannot  be  denied  that  the  title 
neld  by  the  commissioner  was  coupled  with 
a  trust,  but  that  trust  was  the  winding  up 
of  the  entire  business  of  the  corporation.  It 
included  the  collection  of  all  debts  due  the 
company,  a  sale  of  all  of  its  property,  the 
payment  of  all  of  its  debts  and  necessary  ex- 

Senses  in  closing  up  the  business,   and  the 
isbursement  of  the  remaining  funds  to  the 
depositors. 

Mr.  Perry,  in  his  book  on  Trusts,  section 
821,  says:  ''As  a  general  rule,  the  legal 
estate  in  the  hands  of  a  trustee  has  at  common 
law  precisely  the  same  properties,  character- 
istics, and  incidents,  as  if  the  trustee  were 
the  absolute  beneficial  owner,"  and  he  also 
states  that  the  trustee  may  sell  and  devise 
tbe  estate  held  by  him,  and  it  may  be  taken 
in  execution.  This  is  qualified,  however,  as 
follows :  ''But  these  incidents  do  not  gener- 
ally interfere  with  the  proper  execution  of 
the  trust,  for  all  conveyances  and  all  incum- 
brances made  or  imposed  upon  the  estate  by 
the  trustee,  for  other  purposes  than  those  of 
the  trust,  or  in  breach  of  tbe  trust,  are  entirely 
disregarded  bv  a  court  of  equity,  whatever 
may  be  the  effect  of  such  conveyances  or  in- 
cumbrances in  a  court  of  common  law." 
There  are  authorities  maintaining  the  view 
urged  by  counsel  for  appellee  here,  that  a 
bare  legal  title  in  trust  can  be  sold  under  ex- 
ecution against  tbe  trustee,  and  that  a  pur- 
chaser at  such  sale  will  acquire  the  title  of 
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the  trustee,  whatever  it  may  be.  The  cases 
cited  by  counsel  go  to  this  extent.  But  there 
is  a  conflict  in  the  law  on  this  point,  and 
many  authorities  hold  that  if  one  is  the  mere 
holder  of  a  bare  legal  title  for  the  benefit  of 
another,  an  execution  sale  of  such  an  estate 
against  him  transfers  no  interest  whatever. 
If  the  estate  and  title  of  the  commissioner  in 
and  to  the  property  in  question  in  this  suit 
come  within  the  character  of  the  estates  just 
mentioned,  there  is  serious  difiiculty  in  hold- 
ing upon  the  weight  of  authority  that  it  can 
be  taken  in  execution  at  law. 

But  it  is  further  insisted  for  appellee  that 
as  the  Freedman's  Savings  &  Trust  Company 
was  a  foreign  corporation  doing  business  in 
this  state,  the  commissioner,  appointed  bj 
authority  of  law  to  represent  and  act  for  it 
In  winding  up  its  business,  came  within  the 
provisions  and  spirit  of  our  attachment  stat- 
utes, and  suits  could  b^  instituted  against 
him  as  against  the  corporation  itself  on  all 
liabilities  properly  incurred  by  him  in  clos- 
ing up  the  business  of  the  corporation,  and 
that  for  this  purpose,  to  the  extent  of  the 
powers  conferred,  the  commissioner  stood  as 
a  corporation  sole  liable  to  bo  sued  as  a 
nonresident  corporation.  Our  Statute  (chap- 
ter 1637,  sec.  29 ;  McClellan's  Dig.  §  22,  p. 
238),  provides  that  **any  company  incor- 
porated by  any  other  state  or  country,  or  by 
law  of  Congress,  and  having  property  in 
this  state,  shall  be  liable  to  be  sued,  and  the 
property  of  the  same  shall  be  liable  to  at- 
tachment in  the  same  manner  as  individuals, 
residents  of  other  states  or  countries,  and 
having  property  in  this  state."  If  suit  of 
attachment  had  been  instituted  in  this  state 
against  the  Freedman's  Savings  <&  Trust  Com- 
pany, on  a  valid  claim  against  it  while  it 
was  the  owner  of  propertv  here,  no  doubt 
could  exist  as  to  the  applicability  of  this 
statute  to  such  suit.  The  supposed  difflcultpr 
in  the  case  before  us  is  that  Greeley's  suit 
was  not  against  the  Freedman's  Savings  & 
Trust  Company,  but  against  the  commis- 
sioner appointed  to  wind~up  its  business,  and 
for  a  debt  incurred  by  him  m  the  performance 
of  his  duties  as  such  commissioner.  We  are 
satisfied  from  an  examination  of  the  Act  of 
Congress  and  the  amendments  thereto  that  the 
comptroller  of  the  currency,  as  commissioner 
of  the  Freedman's  Savings  &  Trust  Company, 
did  not  sustain  to  said  company  and  its  de- 
positors the  relation  of  a  trust«e  of  a  mere 
naked  title  for  the  benefit  of  the  depositors. 
The  original  incorporators  of  this  company, 
denominated  trustees,  occupied  a  trust  rela- 
tion to  the  depositors,  yet  it  is  evident  that 
said  trustees  represented  and  stood  for  the 
corporation  itself,  and  in  this  respect  could 
sue,  and  were  liable  to  be  sued  in  the  cor- 
porate name  on  all  matters  connected  with 
the  legitimate  business  of  the  company.  By 
the  amendments  to  the  original  act,  congress 
substituted  the  comptroller  of  the  currency 
in  plac«  of  the  original  trustees  for  the  pur- 
pose of  winding  up  the  affairs  of  the  insti- 
tution. As  we  have  before  said,  he  was  the 
statutory  substitute  and  successor  of  the  com- 
pany for  the  purposes  of  liquidation.  His 
status  was  not  tnat  of  a  receiver  of  such 
company  under  the  appointment  of  a  court, 

22L.R.'a. 


nor  does  the  office  of  an  administrator  con- 
ferred in  a  foreign  jurisdiction  properly  il- 
lustrate his  attitude.  The  views  expressed 
by  Chief  Justice  Waite,  in  speaking  for  the 
court  in  the  case  of  Belfe  V.  Bundle  [Life 
Amo,  of  America  v.  Bundle],  103  U.  8.  222. 
26  L.  ed.  887,  in  reference  to  the  status  of  a 
statutory  successor  of  a  dissolved  corporation, 
aptly  describe,  we  think,  the  office  and  func- 
tions of  the  commissioner  in  reference  to  the 
corporation  named  and  its  property.  Bv  the 
laws  of  Missouri  the  superintendent  of  the 
insurance  department  of  the  state  government 
was  authorized  under  certain  circumstances 
to  commence  proceedings  to  dissolve  insur- 
ance corporations  organized  under  the  laws 
of  that  state.  A  statute  provided  that  **  upon 
the  rendition  of  a  final  judgment  dissolv- 
ing a  company  or  declaring  it  insolvent, 
all  the  assets  of  such  company  shall  vest  in 
fee  simple  and  absolutely  in  the  superintend- 
ent of  the  insurance  department  of  this 
state,  and  his  successor  or  successore  in  office, 
who  shall  hold  and  dispose  of  the  same  for 
the  use  and  benefit  of  the  creditora  and  policy- 
holdere  of  such  company,  and  such  other  per- 
sons as  may  be  interested  in  such  assets."  A 
certain  insurance  company  was  dissolved  bj 
a  decree  of  the  Missouri  court,  and  Kundle 
and  wife,  policy-holdera  of  the  company, 
commenced  suit  in  the  state  of  Louisiana 
against  said  company,  its  local  agent  in  the 
city  of  New  Orleans,  and  a  party  who  had 
recovered  a  judgment  against  it,  for  the 
purpose  of  having  the  assets  in  Louisiana 
of  the  dissolved  corporation  declared  a  trust 
fund  to  be  applied  to  the  payment  of  claims 
of  Louisiana  creditora  and  policy-holdera. 
Relfe.  who  was  the  superintendent  of  the  in- 
surance department  of  the  state  of  Missouri, 
was  made  a  party  to  the  suit  in  Louisiana 
on  his  own  motion  and  then  petitioned  for 
the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  district  of  Louisi- 
ana, and  also  filed  within  time  in  that  court 
a  copy  of  the  record  in  the  state  court  and 
gave  the  security  required  by  act  of  con* 
giess.  A  motion  was  sustained  to  strike  the 
cause  from  the  docket  of  the  circuit  court  on 
the  ground,  among  othere,  that  Relfe  had  no 
standing  in  the  court,  he  being  a  creature  of 
the  state  of  Missouri,  without  capacity  to 
sue  or  defend  causes  in  the  state  of  Louis- 
iana. The  opinion  referred  to  says  that 
"  Relfe  is  not  an  officer  of  the  Missouri  state 
court,  but  tiie  peroon  designated  by  law  to 
take  the  propertv  of  any  dissolved  life  in- 
surance corporation  of  that  state,  and  hold 
and  dispose  of  it  in  trust  for  the  uses  and 
benefit  of  creditors,  and  other  parties  inter- 
ested. The  law  which  clothed  him  with 
this  trust  was,  in  legal  effect,  part  of  the 
charter  of  the  corporation.  He  was  the  stat- 
utory successor  of  the  corporation  for  the 
purpose  of  winding  up  its  affaira.  As  such 
he  represents  the  corporation  at  all  times  and 
places  in  all  mattere  connected  with  his  trust. 
He  is  the  trustee  of  an  express  trust,  with  all 
the  rights  which  properly  belong  to  such  a 
position.  He  is  an  officer  of  the  state,  and 
as  such  represents  the  state  in  its  sovereignty 
while  performing  its  public  duties  connected 
with  the  winding  up  of  the  aflain  of  one  of 
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its  infloWent  and  diasolyed  oorporations.  His 
authority  does  not  come  from  the  decree  of 
the  court,  but  from  the  statute.  He  appeared 
in  LouiBiana  not  by  virtue  of  any  appoint- 
ment from  the  court,  but  as  the  statutory 
successor  of  a  corporation  which  the  court 
had  in  a  legitimate  way  dissolved  and  put 
out  of  existence.  He  was  in  fact  the  cor- 
poration itself  for  all  the  purposes  of  wind- 
ing up  its  affairs. "  It  is  further  said  in  the 
opinion :  **  We  are  aware  that,  except  by 
virtue  of  some  statutory  authority  an  admin- 
istrator appointed  in  one  state  cannot  gen- 
erally sue  in  another,  and  that  a  receiver 
appointed  by  a  state  court  has  no  extra- ter* 
Titorial  power;  but  a  corporation  is  the 
-creature  of  legislation  and  may  be  endowed 
with  such  powers  as  its  creator  sees  fit  to 
give.  Necessarily  it  must  act  through 
agents,  and  the  state  which  creates  it  may 
say  who  those  agents  shall  be. "  So  in  the 
oase  before  us  congress  has  vested  in  the  comp- 
troller of  the  currency  as  a  commissioner 
all  the  rights,  powers,  property,  and  liabil- 
ities of  the  Freedman's  Savings  &  Trust  Com- 
pany for  the  purposes  of  liquidation  and  the 
estate  which  he  has  is  commensurate  with  the 
powers  conferred.  He  represents  the  corpora- 
tion at  all  times  and  places  in  all  matters 
connected  with  bis  trust.  That  the  corpora- 
tion itself  was  liable  to  be  sued  and  its  prop- 
erty here  attached  is  clear  and  we  think  it 
eaually  clear  that  the  property  in  the  bauds 
or  the  commissioner  appointed  by  authority 
of  law  to  stand  for  and  represent  the  corpora- 
tion in  matters  connected  with  his  duties  as 
such  is  liable  to  be  reached  by  attachment. 
Our  attachment  laws  furnish  a  remedy  against 
nonresident  debtors  owning  property  in  this 
state,  and  the  right  of  the  state  through  the 
process  of  the  courts  to  so  appropriate  prop- 
erty within  its  jurisdiction  is  beyond  ques- 
tion. The  discussion  In  the  case  of  Pennoyer 
▼.  yef,  95  U.  S.  714,  U  L.  ed.  565,  on  this 
subject  is  exhaustive. 

The  case  before  us  is  to  be  distinguished 
from  one  of  an  ordinary  trustee  holding  the 
bare  legal  title  in  trust  for  another  in  this, 
that  the  commissioner  is  invested  by  legis- 
lative authority  with  all  the  rights,  powers, 
and  liabilities,  for  the  purposes  of  liquida- 
tion, that  the  original  corporation  had,  and 
to  this  extent  he  is  just  as  liable  to  suit  on 
matters  within  the  scope  of  his  authority  as 
the  corporation  itself  would  have  been  had 
it  acted,  and  is  made  so  bjr  legislative  au- 
thority. No  law  of  trusts  is  violated  by  this 
construction.  A  general  rule  applicable  to 
such  estates  is,  that  the  trustee  takes  a  legal 
interest  and  estate  commensurate  in  extent 
and  duration  with  the  object  and  extent  of 
the  trust  itself,  and  a  legal  interest  and 
estate  in  him  will,  if  possible,  be  declared 
sufficient  for  the   purposes   of    the  trust. 

L.  Urn  A« 


Zabriikis  v.  MorrU  eft  B,  R.  Co.  88  N.  J. 
Eq.  22 :  West  v.  Fitz,  109  111.  425 ;  NeiUan 
V.  Lagow.  58  U.  6.  12  How.  98,  18  L.  ed. 
909 :  Packard  v.  MarshaU,  188  Mass.  301 ; 
Wilcox  V.  WheeUr,  47  N.  H.  488 ;  WiUiman 
V.  Holmes,  4  Rich.  Eq.  475.  Oftentimes  the 
estate  in  the  trustee  has  been  enlarged  or 
curtailed  without  regard  to  the  terms  of  its 
duration  to  him  in  order  that  the  trust  created 
may  be  accomplished,  and  in  the  case  before 
us,  although  the  office  of  the  commissioner 
is  coupled  with  a  trust,  this  will  not  conflict 
with  the  powers,  liabilities,  and  estate  con- 
ferred on  him  by  the  act  of  congress. 

The  other  ground  of  defense  relied  upon  in 
the  trial  court,  of  adverse  possession,  cannot 
be  maintained.  It  is  clearly  shown  and  not 
denied  that  Spratt  went  into  possession  of 
the  property  sued  for  under  an  agreement  to 
purchase  it  from  the  commissioner  of  the 
Freedman's  Savings  &  Trust  Company.  The 
record  before  us  uiows  that  Spratt  has  per- 
sisted in  the  possession  of  the  property,  under 
a  claim  of  right  as  vendee  from  said  com- 
missioner and  has  sought  in  the  courts  a  par- 
tial specific  performance  of  the  agreement  to 
convev  the  property  to  him.  It  seems  that 
a  deea  was  tendered  to  him  by  the  commis- 
sioner but  was  declined  on  the  ground  that 
there  was  a  partial  failure  of  title.  The 
right  of  Spratt  to  a  specific  performance  was 
settled  adversely  to  him  in  1887  in  the  de- 
cision reported  in  28  Fla.  64.  From  the  date 
of  his  purchase  up  to  the  time  of  this  de- 
cision there  is  no  question  but  that  Spratt 
recognized  his  possession  as  that  of  vendee 
under  his  contract  to  buy  from  the  commis- 
sioner. Such  a  possession  was  irreconcilable 
with  an  adverse  holding  on  his  part.  Petty 
V.  May$,  19  Fla.  652;  Knox  v.  8prait, 
rupra;  Hart  v.  Boatmck,  14  Fla.  167.  Coun- 
sel for  appellants  concedes  that  a  vendee  in 
possession  under  a  contract  to  purchase  does 
not  hold  adversely  to  the  vendor  until  there 
is  a  repudiation  of  such  a  relation  between 
them,  but  he  insists  that  the  efforts  of  the 
commissioner  and  his  agents  to  oust  Spratt 
of  his  possession  converted  it  into  an  adverse 
holding  and  he  can  now  rely  upon  it  as  a  de- 
fense. The  difficulty  about  this  position  is 
that  Spratt  was  unwilling  to  accept  the  view 
that  his  possession  was  adverse,  but  persist- 
ently resisted  the  demands  of  the  commis- 
sioner on  the  ground  that  such  possession 
was  rightful  under  the  agreement  to  pur- 
chase. There  is  nothing  to  show  that  Spratt 
himself  repudiated  the  relation  of  vendor  and 
vendee  certainly  up  to  the  time  of  the  decis- 
ion in  this  court  in  1887,  and  the  present  suit 
was  commenced  in  1889. 

Upon  a  review  of  tbe  entire  record  we  think 
the  decision  rendered  in  this  case  was  correct 
and  ike  judgment  ietfiertfore  ^ffirmsd* 
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*I]i  SA  action  by  a  bosbaad  and  wifto 
foF  a  personal  injury  to  the  wife  hia  con- 
tributory negUffence  will  defeat  the  suit. 

iJ)lxon*  J.,  dtesente.) 

(December  i,  1896.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  damages  for  personal 
injuries  to  Mrs.  Goodenough  which  were  al- 
leged to  have  resulted  from  defendant's  negli- 
gence.   Bef)€r9ed, 

The  facts  are  stated  in  the  opinions. 

Mr.  William  S.  Gummere,  for  plaintiff 
in  error: 

In  all  cases  where  the  wife  is  injured  by  the 
joint  negligence  of  her  husband  and  of  a  third 
party,  the  huslMind's  negligence  should  be  im- 
puted to  the  wife  by  reason  of  their  marital 
relationship,  and  should  bar  a  recovery. 

Shearm.  &  Redf.  Neg.  a  46;  CarliOe  v. 
Sheldon,  88  Vt.  440;  Peek  v.  New  York,  I^.  H. 
4tff.RCo.60  Conn.  ST^iJoliet  v.  fietoard,  86 
HI.  402, 29  Am.  Rep.  86;  Tahn  ▼.  Ottumwa,  60 
Iowa,  429 

*Headaote  by  Bekd,  X 


At  common  law,  a  right  of  action  for  a  per- 
sonal tort  was  not  property.  It  did  not  pass 
under  the  English  Bankrupt  Acts,  which  vested 
all  the  property  of  the  bankrupt,  both  real  and 
personal,  in  his  assignee. 

Howard  v.  Crowther,  8  Meea.  &  W.  602. 

It  is  a  mere  personal  right,  has  no  elements 
of  property,  and  is  not  assignable. 

RUe  V.  Stone,  1  Allen,  566;  Gardner  ▼. 
Adafn$,  12  Wend.  297;  North  ▼.  Turner,  9 
Serg.  &  R  244. 

Whatever  may  be  the  case  elsewhere,  it  was 
not  the  inteDtion  of  the  le^lature  of  New  Jer- 
sey to  make  a  right  of  action  of  this  kind  prop- 
erty; or,  at  least,  it  did  not  intend  to  make 
such  a  right  of  action  the  property  of  the  wife. 

Married  Women's  Act  (Rev.  pp.  686,  687), 
§§  1-3. 

Can,  then,  a  married  woman  maintain  an  ac- 
tion in  her  own  name,  without  joining  her 
husband  therein,  for  an  injury  done  to  her? 

The  Practice  Act,  §  22  (Rev.  p.  851)  declares 
that  "in  any  action  by  a  husband  and  bis  wife, 
for  an  injury  done  to  the  wife  in  respect  of 
which  she  is  necessarily  joined  as  coplaintiff, 
it  shall  be  lawful  for  the  husband  to  add 
tbeieto  claims  in  his  own  right  arising  ex  de- 
licto." 

Two  things  clearly  appear  from  this  secUon: 

1.  That,  in  suiu  of  this  kind,  both  the  hus- 
band and  wife  must  be  joined  as  coplaintiffs; 
in  other  words,  that  the  common  law  still  g|ov- 
erns  such  cases,  the  common-law  rule  being 
that  '*wben  an  injury  is  commited  to  the  per- 
son of  the  wife,  during  coverture,  the  wife 


NOTB.— Hiisbafid*«  negUoenee  as  bar  to  reeoveryfor 
tpiffs  venonal  injuries. 

There  is  avparently  some  conflict  as  to  the  con- 
tributory neffliffCDce  of  the  husband  being  Imput- 
ed to  his  wife.  Some  of  the  cases  impute  his  negli- 
gence to  her  where  she  is  riding  in  a  vehicle  with 
him  as  driver  and  is  injured,  and  this  is  held  on  the 
ground  of  the  relation  of  eccupant.and  driver  and 
not  of  husband  and  wife.  Morris  v.  Chicago,  JC. 
ft  St.  P.  R.  Go.  8S  Fed.  Rep.  22;  Carlisle  v.  Sheldon, 
88  Yt.  440;  Yahn  v.  Ottumwa,  00  Iowa,  428. 

And  where  both  are  guilty  of  negligence  which 
barred  a  recovery,  it  was  said  that  if  he  was  alone 
guilty  his  negligence  would  be  imputed  to  her,  in 
an  action  by  the  husband  and  wife.  Peck  v.  New 
York,  N.  H.  &  H.  B.  Co.  60  Conn.  879, 14  Am.  ft  Bng. 
R.K.Cas.688. 

Other  cases,  however,  hold  that  the  negligence  of 
the  husband  as  driver  will  not  be  imputed  to  the 
wife  as  occupant  of  the  same  vehicle.  XjOuisvlUe, 
N.A.ftaR.  Co.  V.Creek,  14 L.B.  A.  788,  180  Ind. 
189, 48  Am.  ft  Bng.  B.  R.  Cas.  461:  Miller  v.  Louis- 
ville, N.  A.  ft  C.  B.  Co.  128  Ind.  97;  Chicago,  St.  L.  ft 
P.  R.  Co.  V.  Spilker  (Ind.)  66  Am.  ft  Bng.  EL  R.  Gas. 

an. 

And  where  the  husband  and  wife  were  riding  in 
a  wagon  driven  by  another  and  she  was  kUled  by 
the  cars,  and  it  was  contended  that  the  husband 
and  driver  were  both  negligent,  the  court  held  that 
the  contributory  negligence  of  the  driver  will  not 
be  Imputed  to  the  wife.  Ghil  veston,  H.  ft  8.  A.  R. 
Co.  V.  Kutac  72  Tex.  648. 

But  the  doctrine  of  imputing  the  negligence  of 
the  driver  to  the  occupant  of  the  vehicle  is  not 
within  the  scope  and  purpose  of  this  note.  The 
leading  case  of  Thorogood  v.  Bryan,  8  0.  B.  116,  af- 
ilrming  the  right  to  Impute  such  negligence  has 

23  L.  R.  A. 

6ee  also  27  L.  R.  A.  672. 


been  frequently  denied  and  finally  overruled  in 
The  Bemina,  L.  R.  12  Prob.  £>ir.  68. 

There  are  some  cases  which  Impute  to  the  wife 
the  negligence  of  tbe  husband  on  the  ground  that 
tbe  damages  to  be  recovered  are  community  proi>- 
erty,  where  the  wife  was  hurt  by  the  husband 
driving  into  an  Tezcavation.  McFadden  v.  Santa 
Ana,  O.  ft  F.  Street  B.Co.UL.B.A.K2,87  Gal. 
464. 

But  see  Nanticoke  v.  Wame,  if^ro. 

And  the  same  doctrine  was  set  forth  in  Missouri 
Pac.  R.  Co.  V.  White,  80  Tex.  202,  when  tbe  husband 
had'charge  of  convict  oars,  but  a  recovery  was 
had  in  that  case. 

Other  cases  impute  negligence  of  husband  to 
wife  without  discussing  whether  it  araea 
from  the  form  of  action,  or  relation  of  driver,  or 
relation  of  husband.— as  where  a  wife  ridiug  in 
a  wagon'with  her  husband  as  driver  was  injured  by 
a  railroad  train.  Gulf,  C  ft  S.  F.  R.  Co.  v.  Qreeu- 
lee,  62  Tex.  844. 

And  where  a  wife  In  a  carriage  driven  by  her  hus- 
band was  injured  by  the  horse  being  frightened  bv 
a  machine  in  the  street,  the  court  says:  '*The 
knowledge  regarding  the  disposition  of  the  hors^ 
by  H.  (the  husband)  Is  the  knowledge  of  the  wife:** 
but  if  the  husband  or  wife  knew  nothing  of  the 
vldous  character  of  tbe  horse,  and  yet  his  vicious- 
nees  contributed  to  the  injury,  the  Jury  ehouM  find 
for  the  defendants.  Huntoon  v.  Trumbull,  2  Mo- 
Crary,  814. 

Our  conclusions  from  this  would  be  chat  in  thia 
case  the  imputed  negligence  would  not  aifoct  the 
case,  as  tbe  recovery  was  made  to  depend  alone 
on  tbe  vidousness  or  good  qualities  of  tbe  horse. 

And  in  Joliet  v.  Seward.  86  III.  402,  29  Am.  Kep. 
86,  where  the  wife  was  left  holding  a  team  by  her 
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cmnnot  sue  alone  in  any  case,  and  the  husband 
and  wife  mast  join." 

1  Chitty,  PI.  ♦  73. 

2.  It  auo  clearlv  appears,  from  the  section 
referred  to,  that  the  husband  has  a  personal 
interest  in  the  verdict  recovered  for  the  wife's 
injoiy,  because  it  permits  him  to  add  claims, 
in  bis  own  right,  arising  ex  delicto. 

That  section.  Revision,  p.  851,  provides  that 
"any  married  woman  living  separate  from  her 
husband  may  bring  suit  in  her  own  name  for 
the  recovery  of  damages  for  aD)r  injury  done  to 
her  person  or  reputation  ;^  and  it  shall  not  be 
lawful  for  the  husband  of  such  married  woman 
to  control,  discontinue,  release,  or  in  any  way 
interfere  with  such  action." 

This  is  an  enabling  act;  it  confeta  upon 
married  women,  under  certain  condilions,  a 
right  which,  except  for  this  statute,  they  would 
not  have. 

Injuries  received  by  married  women  who  are 
living  with  their  husbands  can  only  be  sued 
for  by  the  husband  and  wife  jointly,  and  the 
common -law  right  of  the  husband  to  control, 
discontinue,  or  release  the  same,  still  exists. 

Beach  v.  Beach,  2  Hill,  260,  88  Am.  Dec.  584; 
Anderson  v.  Andenon,  11  Bush,  827:  Coolidge 
T.  Parris,  8  Ohio  St.  594;  1  Bishop,  Married 
Women,  s§§  706,  910-912. 

If  the  common-law  right  of  the  husband  still 
exists,  there  can  be  do  recovery  if  he  contrib- 
uted by  his  negligence  to  bring  about  the  acci- 
dent which  caused  the  injury  sued  for. 

1  Bishop.  Married  Women,  §  912;  Tibbi  ▼. 
Brown,  2  Grant,  Cas.  89. 

Mr,  Samuel  H.  Grey  also  for  plaintiff  in 
error. 

Mr,  Samuel  K*  Robblne*  with  Mr,  John 
W.  Weaeott*  for  defendants  in  error: 


The  question  of  the  contributory  negligence 
of  the  plaintiff.  Sarah  Goodenougn,  was  prop- 
erly left  to  the  jury. 

Central  B,  Co,  ^  N,  J.  ▼.  Moore,  24  N.  J.  L. 
824;  New  Jersey  B,  db  Tranm.  Co,  v.  West,  83 
N.  J.  L.  480;  Pennsylvania  &,  Co,  v.  Matthews, 
86  N.  J.  L.  531;  Delaware,  L,  dh  W,  R.  Co.  v. 
Toffey,  88  N.  J.  L.  525;  BonneU  v.  Delaware,  L. 
dbW.B.  Co.  89  N.  J.  L.  189;  Berry  v.  Pennsyl- 
witiia  B,  Co.  48  N.  J.  L.  141. 

The  contributory  neglii^nce  of  the  husband 
(if  an^)  in  this  case,  could  not  be  imputed  to 
the  wife. 

1.  Because  "contributory  negligence,  to  de- 
feat a  right  of  action,  must  be  that  of  the  party 
injured.^' 

New  Jersey  Bxp.  Co.  v.  Nichols,  88  N.  J.  L. 
484;  Faulmier  v.  Brie  RCo.UH,  J.  L.  151; 
New  York,  L.  E,  d  W.  B,  Co.  v.  Steinbrenner, 
47  N.  J.  L.  161;  Smith  v.  Inoin,  51  N.  J,  L. 
507. 

2.  Had  the  plaintiff,  Sarah  Qoodenough,  been 
riding  with  any  other  person  than  her  husband, 
or  one  who  was  her  servant  or  agent,  under 
like  circumstances,  the  driver's  contributory 
ne^igence  could  not  be  imputed  to  her. 

Bennett  v.  New  Jersey  B,  dh  Transp,  Co.  86  N. 
J.  L.  225,  13  Am.  Rep.  485;  New  York,  L.  R 
dt  W,  B.  Co.  V.  Steinhrenner,  svpra:  Robinson 
V.  New  York  Cent,  db  H.  B.  R,  Co,  66  N.  Y.  11, 
23  Am.  Rep.  1;  Dyer  v.  Brie  B,  Co.  71  N.  Y. 
228;  Michigan  City  v.  Boeekling,  122  Ind.  89; 
Dean  v.  Pennsylvania  R.  Co,  6  L.  R.  A.  143, 
129  Pa.  514;  Elliott,  Roads  &  StreeU(1890),  pp. 
631,  632,  and  ca-ses  cited. 

8.  That  the  driver  of  the  vehicle  was  her 
husband,  can  make  no  difference  in  the  appli* 
cation  of  the  principle. 

None  of  the  authorities,  or  esses,  holding 


husband  and  a  blast  in  the  street  oaused  the  team 
to  ruo  away  tnjuiing  her,  it  was  held  that  If  the  in- 
Jury  was  caused  by  the  negrlifrenoe  of  the  husband 
she  (»uld  not  recoi'or,  and  that  qucetion  should  be 
submltied  to  tbe  Jury. 

The  doctrine  that  ne^lifzence  of  tbe  husband  will 
bar  recovery  unlero  the  cause  of  action  belongs  to 
her  alone,  as  announced  in  the  main  case,  but  may 
not  where  tbe  wife  can  sue  alone,  does  not  seem  to 
have  been  discussed  in  the  two  precedloor  cases,  as 
Id  Missouri  tbe  rljrht  of  tbe  wife  to  such  damaffcs 
is  her  separate  estate.   Flori  v.  St.  Louis,  infra. 

And  in  Illinois  a  Wife  may  sue  alone  for  personal 
Injurtea.    Chicago,  B.  Jb  Q.  B.  Co,  v.  Dunn,  60  IlL 


Other  cases  hold  that  contributory  neirligenoe  of 
the  husband  driving  a  vehicle  in  which  the  wife  Is 
riding  will  not  bar  a  recovery  by  her  administrator 
for  damages  to  the  wife  oaused  by  the  negligence 
of  other  pcuties.  The  question  of  interest  in  the 
recovery  is  not  discussed  in  these  cases  but  the  fact 
that  suit  was  brought  by  the  wife*s  adminis- 
trator shows  that  the  cause  of  action  belonged  to 
the  wife.  Hoag  v.  New  TorlE  Cent,  ft  H.  R..  R.  Co. 
UlN.  Y.IW. 

The  same  was  held  in  Shaw  v.  Craft,  87  Fed.  Bep. 
ai7,  (Ohio)  but  in  that  state  the  cause  of  action  is 
recognized  as  separate  estate.  See  Davis  v.  Guar- 
nieri,in^a. 

Tbe  same  was  held  where  the  wife  sued  in  her 
own  name.  Flats  v.  Cohoes,  24  Hun,  101,  affirmed 
fn89  K.  Y.  a9,  42  Am.  Bep.  28tf. 

Mere  knowledge  by  husband  of  defects  in  a  side- 
iralk  over  which  his  wife  would  cross  on  an  er- 
rand, where  be  failed  to  warn  her,  wiU  not  bar  a 
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recovery  in  an  action  by  tbe  husband  and  wife,  as 
it  was  not  necessarily  negligent  to  cross  even  with 
knowledge  of  tbe  defecta.  Street  v.  Holyoke,  106 
Moss.  82,  7  Am.  Bep.  500. 

And  tbe  same  wus  held  where  the  cause  of  action 
was  vested  in  the  husband  wbo  sued  to  recover  for 
loss  of  time  and  services  of  his  wife,  the  court  say- 
ing that  as  an  abstract  proposition  it  should  not  be 
said  that  it  was  negligence  for  a  husband  to  fail 
to  warn  bis  wife  of  danger  in  going  on  a  side- 
walk, but  that  he  cannot  recover  for  any  damages 
that  may  result  to  her  if  he  sees  her  going  to  a 
place  where  he  knows  she  will  probably  be  hurt 
and  does  not  warn  her.  Nantlcoke  v.  Wame,  108 
Pa.  878. 

And  where  tbe  right  to  damages  was  recognized 
as  separate  estate  in  tbe  wife,  the  contributory  neg- 
ligence of  the  husband  knowing  a  building  is  un- 
safe win  not  be  imputed  to  the  wife  who  is  injured 
by  the  fall  thereof.  Flori  v.  St.  Louis.  8  Mo.  App. 
281,  affirmed  in  08  Mo.  841, 88  Am.  Bep.  604. 

And  contributory  negUgenoe  of  husband  in  use 
of  drugs  purchased  for  his  wife,  will  not  bar  an 
action  by  her  administrator  against  the  druggtst 
causing  death;  but  in  this  case  the  cause  of  action 
was  recognized  as  separate  estate.  Davis  v.  Quar- 
nierl,45OhioSt.470. 

And  attempting  to  cross  a  river  about  dark  In 
a  boat  sculled  by  a  blind  husband,  where  there  is 
a  lantern  on  board  and  they  were  accustomed  to 
cross  the  river  in  that  way,  the  wife  acting  as  guide 
in  directing  the  course,  is  not  such  contributory 
negligence  as  will  bar  a  recovery  by  her  adminis- 
trator where  a  tug  caused  her  death  by  negligence. 
Harris  V.  Uebelhoer,  76  N.  Y.  160.  LX.« 
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that  the  contributory  DegligeDce  of  tbe  hus- 
band, driving  the  vehicle  in  which  she  was 
hurt,  should  be  imputed  to  the  wife,  in  bar  of 
tbe  action,  are  based  upon  the  relationship  ex- 
isting between  them,  or  on  the  fact  that  they 
were  coplain tiffs  in  the  action;  while  all  of 
the  cases  assigning  any  reason  for  so  holding 
are  in  direct  antagonism  to  the  Bennett  and 
SteinJyrenrur  Cases. 

Beach,  Contrib.  Neg.  (1885),  pp.  118, 114,  and 
cases  cited. 

The  cases  holding  that  the  contributory  neg- 
ligence of  the  busbaud  should  not  be  imputed 
to  the  wife  are  in  harmony  with  the  decisions 
in  this  state. 

Eoag  V.  New  York  Gent  d  H,  R.  R.  Co,  111 
N.  Y.  190;  MiUcr  v.  LouisHUe,  N.  A.  iSh  C,  K 
Co.  128  Ind.  97:  LouinilU,  N,  A.  dt  C,  R.  Co. 
V.  Creek,  14  L.  R.  A.  733,  180  Ind.  189;  Flori 
Y.  St,  Louis,  8  Mo.  A  pp.  231. 

The  husband's  being  joined  as  coplaintiff  in 
this  action  can  have  no  possible  weight  in  the 
solution  of  this  question. 

The  right  of  tbe  husband  to  tbe  wife's  cboses 
in  action,  as  well  as  to  her  other  property,  real 
and  personal,  was  extinguished  by  the  Act  of 
1852  (Rev.  *'  Married  Women,"  pp.  63e,  637, 
§  1-3). 

Vreeland  v.  Behoonmaker^  16  N.  J.  Eq.  512. 

The  husband,  by  virtue  of  tbe  act,  was  de- 
prived of  tbe  control  which  he  had  by  the 
common  law.  He  was  prevented  from  recov- 
ering possession  of  and  acquiring  title  to  the 
personal  property  of  the  wife  during  coverture. 

Compton  V.  Pierson,  28  N.  J.  Eq.  229;  Van 
Cleve  V.  Book,  40  N.  J.  L.  25. 

A  right  of  action  growing  out  of  a  personal 
tort  to  a  married  woman,  is  held  to  come  with- 
in the  description  of  "property  acquired  in 
any  manner." 

8tewart,  Husb.  &  W.  (1885),  g§  219,  280, 
447:  Chicago,  B,  cfc  Q.  R,  Co,  v.  Dunn,  52  111. 
260;  Berger  v.  Jac<jbs,  21  Mich.  215;  Leonard 
V.  Pope,  27  Mich.  145:  Stevenson  v.  Morris,  37 
Ohio  St.  10.  41  Am.  Rep.  481. 

Nor  does  the  husband  acquire  anv  substantial 
interest  in  the  judgment  recovered  in  this  suit 
by  reason  of  being  joined  as  coplaintiff. 

Stewart,  Husb.  &  W.  §  447;  Vreeland  y. 
Sehoonmaker  and  Compton  v.  Pierson,  supra; 
Klein  v.  Jewett,  26  N.  J.  Eq.  474. 

There  are  no  facts  in  this  case  which  would 
warrant  tbe  court  in  holding  that  the  husband 
was  tbe  servant  or  agent  of  tbe  wife,  and  that 
His  negligent  conduct,  if  any,  could  be  im- 
puted to  her  on  that  ground. 

The  driver  cannof  be  converted  into  the 
servant  of  the  passenger,  for  the  single  pur- 
pose of  preventing  the  passenger  from  bring- 
ing suit  against  a  third  party  whose  negligence 
has  CO  operated  with  that  of  the  driver  in  the 
production  of  the  injury.  The  identification 
must  be  so  complete  that  the  passenger  would 
not  only  be  debarred  from  a  suit  against  the 
proprietor  of  the  coach  for  the  driver^s  negli- 
gence, but  would  also  be  responsible  to  third 
persons  for  injuries  sustained  by  the  careless- 
ness of  the  driver  in  the  course  oi  the  journey. 

Bennett  v.  iVei^  Jersey  R,  dk  Transp,  Co.  86 
N.  J.  L.  225,  13  Am.  Rep.  485;  New  York,  L, 
E.  (Ss  W,  R,  Co.  V.  Steinbrenner,  47  N.  J.  L. 
161.     And  see  also  Newman  ▼•  PhilUptburg 
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Horn  Cbr  JS.  a».  8  L.  R.  A.  842,  62  N.  J.  L. 
446. 


</.,   delivered  the  opinion  of  the 
cotirt: 

This  action  was  brought  by  a  husband  and 
his  wife  to  recover  for  an  injury  to  the  wife, 
caused  by  a  collision  between  the  wagon  in 
which  they  were  driving  and  a  train  on  the 
railroad  of  the  plaintiff  in  error.  At  the 
trial  it  was  urged  by  the  defense  that  the 
husband,  who  was  driving,  was  negligent, 
and  that  his  negligence  contributed  to  the 
wife's  injury.  The  trial  justice,  however, 
chargM  tJiat  the  negligence  of  the  husband 
could  not  be  imputed  to  the  wife.  This  is 
assiened  for  error.  To  ascertain  how  far  the 
conduct  of  the  husband  affects  the  right  to 
recover  in  an  action  of  this  kind  it  is  essen- 
tial that  the  posture  of  the  husband  in  rela- 
tion to  the  suit  shall  be  ascertained.  If  he 
is  a  party  interested  in  the  subject-matter  of 
the  action,  then  it  follows  that  he  cannot  be 
permitted  to  recover  when  his  negligent  con- 
duct contributed  to  the  creation  of  the  cause 
of  the  action.  The  rule  at  common  law  is 
entirely  settled  that  for  a  tort  to  the  wife, 
either  ante  or  post  nuptial,  the  husband  must 
be  joined  with  the  wife  in  an  action.  Dicey, 
Parties  to  Actions,  p.  409 :  1  Chitty,  PI.  78 ; 
Comyns,  Dig.  title.  Baron  and  Feme  (V)  ; 
Schouler,  Husb.  &  W.  141.  Upon  the  ren- 
dition of  judgment,  the  husband  has  the 
right  to  receive  the  money.  Bishop,  Married 
Women,  g  913.  So  completely  is  the  hus- 
band identified  with  the  prosecution  of  the 
action  that  he  can  release  the  cause  of  action. 
Beach  v.  Beach,  2  Hill,  260,  88  Am.  Dec. 
584 ;  Ballard  v.  Russell,  83  Me.  196,  54  Am. 
Dec.  620 ;  Southworth  v.  Packard,  7  Mass.  95 ; 
Anderson  v.  Ande7'son,  11  Bush,  327 ;  Bishop, 
Married  Women,  §  912.  If  the  wrong  to  the 
wife  is  inflicted  throutrh  the  connivance  of 
the  husband,  his  conduct  is  an  answer  to  the 
action,  although  he  may  press  the  suit 
Tibbs  V.  Brown,  2  Grant,  Cas.  89.  So  hia 
power  over  the  action,  and  the  effect  of  hia 
conduct  upon  the  result,  are  entirely  settled 
at  common  law.  There  can  be  no  doubt  that 
if  his  negligence  assisted  to  create  the  cause 
of  action  it  would,  at  common  law,  be  a  com- 
plete defense  to  the  action.  Has  this  been 
changed  by  any  legislation  in  this  state?  I 
think  it  quite  clear  that  it  has  not.  On  re- 
ferring to  the  act  relating  to  the  property  of 
married  women  (Revision,  p.  686),  we  find 
that  the  real  and  personal  property  of  every 
married  woman,  and  the  rents,  issues,  and 
profits  thereof,  shall  be  her  sole  and  separate 
property.  Personal  torts  do  not  create  rights 
of  property.  The  right  to  sue  for  such  is 
not  assignable.  Tliey  do  not  survive  the 
death  of  the  injured  person,  because,  in  the 
language  of  Lord  Ellenborough  in  C/tamher- 
lain  V.  WiUiamson,  2  Maule  <&  S.  408 :  "Ex- 
ecutors are  the  representatives  of  the  temporal 
property, — that  is,  the  debta  and  goods  of  the 
deceased, — but  not  of  their  wrongs,  except 
where  those  wrongs  operate  to  the  temporal 
injury  of  the  personal  estate."  The  lan- 
guage of  the  section  itself  is  inapplicable  to 
a  right  to  sue  for  a  tort,  for  no  rent,  iasue. 
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or  profit,  in  the  sense  of  the  statute,  can  arise 
out  of  a  tort.  Section  11  of  the  Act  provides 
that  she  may  maintain  an  action  in  heir  own 
name,  and  without  joining  her  husband 
therein,  for  all  breaches  of  contract,  or  for 
the  recoveiT  of  all  debts,  wages,  earnings, 
money,  and  all  property  whidi  by  this  act 
is  declared  to  be  her  separate  property,  and 
she  shall  have  in  her  own  name  the  same 
remedies  for  the  recovery  and  protection  of 
such  property  as  if  she  were  an  unmarried 
woman.  If  a  right  to  sue  for  a  tort  is  prop- 
erty, then,  by  force  of  this  section,  the  hus- 
band was  an  unnecessary  party  to  this  action. 
Yet  section  22  of  the  Practice  Act  obviously 
refers  to  this  class  of  personal  torts,  in  an 
action  for  which  both  must  join.  This  sec- 
tion provides  that  in  any  action  by  a  hus- 
band and  wife  for  an  injury  to  the  wife  in 
respect  of  which  she  is  necessarily  joined  as 
coplaintiff,  it  shall  be  lawful  for  the  hus- 
band to  add  thereto  claims  in  his  own  ri^ht 
arising  ez  delicto.  This  is  a  copy  of  section 
40  of  the  common-law  Procedure  Act  of  1852 
(15  &  16  Vict.  chap.  76),  which  undoubtedly 
refers  to  personal  injuries  to  the  wife,  in  ac- 
tions to  recover  damages  for  which  husband 
and  wife  must  sue  jointly. 

If  any  doubt  remained  in  respect  to  the 
general  rule  in  this  state  that  the  husband 
must  join  with  the  wife  in  actions  for  per- 
sonal inluries  to  the  wife,  it  would  be  dis- 
sipated by  section  24  of  the  Practice  Act, 
which  states  the  exception  to  the  rule  in  such 
terms  as  to  show  the  existence  of  the  rule  it- 
self. This  section  provides  thus:  ''Any 
married  woman  being  in  a  state  of  separation 
from  her  husband,  may  bring  suit  in  her  own 
name  for  the  recovery  of  damages  for  any  in- 
jury done  to  her  person  or  reputation ;  and 
It  shall  not  be  lawful  for  the  husband  of  such 
married  woman  to  control,  discontinue,  re- 
lease, or  in  any  way  interfere  with  such  ac- 
tion, but  the  same  shall  proceed  and  be  under 
the  control  and  direction  of  said  married 
woman,  as  if  she  were  ^fenu  iole."  So  it  is 
perceived  that  in  all  instances  except  when 
the  feme  eotert  is  Jiving  in  a  state  or  separa- 
tion from  her  husband  he  retains  his  common- 
law  power  of  control  over  and  interest  in  the 
action.  The  husband  has  not  a  mere  power 
to  sue  for  the  wife,  but  be  has  a  power 
coupled  with  an  interest  in  the  suit.  Re- 
taining this  control  over  the  suit,  and  this 
ri^ht  to  release,  and  consequently  to  com- 
promise it  for  money,  he  cannot  be  permitted 
to  create  the  cause  of  action  by  his  negligent 
or  fraudulent  conduct,  and  then  reap  the 
benefit  which  this  interest  in  the  action  con- 
fers. 

We  tliink  the  charge  In  this  respect  was 
erroneous,  and  thsjudgmmt  must  he  rev&ned. 

IHzoB*  «7.,  dissenting: 

The  plaintiff,  William  Ooodenough,  and 
Sarah,  nis  wife,  were  riding  along  a  public 
street  across  the  railroad  of  the  defendant,  in 
a  wagon  drawn  by  a  horse  which  was  driven 
by  the  husband,  when  a  collision  between 
the  vehicle  and  a  train  of  the  defendant  oc- 
curred, and  the  wife  received  severe  bodily 
injury.  This  suit  was  brought  to  recover 
compensation  for  the  injury  thus  suffered  by 

•22  L.  R.  A. 


the  wife,  and  a  verdict  was  obtained  assessing 
her  damages  at  $2,700,  upon  which  a  judg- 
ment was  rendered  that  she  recover  that  sum 
against  the  defendant.  On  writ  of  error  to 
review  this  judgment,  the  onlv  serioUs  ques- 
tion presented  on  the  record  is  whether  tlie 
trial  justice  erred  in  charging  the  jury  that, 
unless  the  husband  was  acting  as  agent  of 
the  wife,  his  negligence  was  not  imputable 
to  her.  It  is  insisted  bv  the  defendant  that 
such  negligence  should  be  so  imputed,  be- 
cause of  the  marriage  relation,  and  tlie  legal 
necessity  therefrom  arising  of  joining  the 
husband  as  a  plaintiff  in  the  suit.  The  ar- 
gument rests  upon  the  premise  that  the  hus- 
band has  a  legal  interest  in  the  cause  of  ac- 
tion, and  in  whatever  compensation  may  be 
recovered,  and  thence  is  deduced  the  con- 
clusion that  the  husband's  contributory  neg- 
ligence must  preclude  any  recovery.  I  deny 
the  premise. 

It  must,  of  course,  be  rememliered  that  we 
are  not  dealing  with  the  damages  which  a 
husband  sustains  by  the  physical  injury  of 
his  wife,  such  as  the  expenses  of  her  cure, 
and  the  loss  of  her  service  and  society.  These 
must  be  sued  for  by  the  husband  alone  (ex- 
cept as  our  statute  permits  them  to  be  iuined 
with  such  a  cause  of  action  as  is  now  before 
us).  Against  the  husband's  claim  for  those 
damages  no  doubt  his  contributory  negli- 
gence would  be  a  defense.  But  the  cause  of 
action  now  under  consideration  is  the  direct 
injury  to  the  wife's  person,  and  the  loss 
which  she  as  an  individual  thereby  suffers. 
In  such  a  cause  of  action,  and  in  any  recov- 
ery at  law  thereupon,  the  husband,  I  think, 
has  no  legal  interest.  It  may  be  assumed 
that  such  a  cause  of  action,  before  it  is  merged 
in  a  judgment,  does  not  come  within  the 
legal  notion  of  **  property .  **  In  Blackstone's 
classification  of  the  various  kinds  of  property 
(2  Bl.  Com.  488)  he  ranges  damages  for  in- 
iury  sustained  as  property  acquired  and  lost 
bv  suit  and  judgment  at  law,  saying  that, 
although  the  injured  party  has  a  right  to 
damages  the  instant  he  receives  the  injury, 
and  this  right  is  given  by  the  law  of  nature, 
yet  a  judgment  is  necessary  to  convert  this 
right  into  ^  property. "  So  far  as  this  classi- 
fication excludes  from  the  legal  definition  of 
property  a  right  to  damag:es  for  an  injury  to 
property,  it  has  been  criticised,  but  with 
regard  to  an  injury  to  the  person  it  seems  to 
be  generally  accepted  as  correct.  Assuming 
its  correctness,  our  married  women's  acts, 
which  relate  to  a  wife's  property  only,  do 
not  affect  the  right  to  these  damages  before 
judgment,  and  therefore  we  must  consider 
whether  the  husband  had  a  legal  interest  in 
such  damages  at  common  law. 

It  must  be  admitted  that  the  husband  was 
a  necessary  party  to  be  joined  with  his  wife 
in  a  suit  lor  the  recovery  of  such  damages. 
But  this  was  not  because  of  his  legal  interest 
in  the  damages.  He  was  a  necessary  coplain- 
tiff with  his  wife  in  all  suits  at  law  for  the; 
vindication  of  her  rights.  Even  when  he 
had  relinquished  his  power  over  his  wife's 
rights,  he  was  so  joined.  TnneU  ▼.  J^etoman, 
4  %am.  &  Aid.  419.  And  after  our  statute' 
had  terminated  the  husband's  interest  in  his 
wife's  property,  but  before  the  latter  statute 
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authorizing  a  married  woman  to  sue  alone  for 
her  property,  it  was  necessary  that  her  hus- 
band should  be  joined  as  a  coplaintiff ;  so 
that  the  necessity  of  joining  him  in  the  suit 
is  not  indicative  of  any  legal  interest  in  the 
cause  of  action.  As  is  frequently  stated  in 
the  books,  he  is  joined  for  the  sake  of  con- 
formity. It  may  also  be  admitted  that,  un- 
less he  had  surrendered  his  power,  the  hus- 
band could  settle  for  the  damages,  or  could 
release  tlie  wrongdoer  from  responsibility  to 
the  wife.  Southioorth  v.  Packard,  7  Mass. 
M;  Anderton.  ▼.  Ajiderton,  11  Bush,  327; 
Beach  y.  Beach,  2  Hill,  260,  38  Am.  Dec. 
584 ;  Ballard  y.  BusneU,  33  Me.  196,  54  Am. 
Dec.  620.  This,  however,  arose,  not  from 
the  theory  that  the  damages  belonged  to  the 
husband,  but  from  the  power  which  he  had 
over  all  rights  of  action  belonering  to  his 
wife.  He  could  make  them  his  by  reducing 
them  to  his  own  possession.  Settling  for  the 
damages  was  so  reducing  them,  and  releas- 
ing the  wrongdoer  was  deemed  equivalent  to 
settlement.  The  distinction  between  a  hus- 
band's power  over  his  wife's  rights  in  action 
and  a  le^al  interest  in  them  forms  the  basis 
of  decision  in  Stall  v.  Fulton,  30  N.  J.  L. 

480,  and  Peterson  v.  Mvlford,  36  N.  J.  L. 

481,  where  it  was  held  that  the  husband's 
creditors  had  no  claim  on  such  rights  of  the 
wife,  unless  the  husband  had  chosen  to  exer- 
cise his  power  over  them  so  as  to  make  fliem 
his  own.  If,  without  the  exercise  of  such 
power,  those  rights  were  the  property  of  tlic 
husband,  the  claims  of  his  creditors  couhl 
not  have  been  denied.  Having  thus  noticed 
those  rules  of  the  common  law  which  might 
seem  to  favor  the  contention  of  the  defend- 
ant, and  having  shown  that  they  presuppose 
notliing  antagonistic  to  the  dictate  of  nat- 
ure that  compensation  for  a  personal  injury 
should  beloug  to  the  person  injured,  it  must 
further  be  noticed  that  there  are  rules  of 
common  law  which  clearly  recognize  this 
natural  claim  as  legally  subsisting  in  the 
case  of  married  women.  In  an  action  for  a 
battery  or  other  personal  tort  done  to  the 
wife  the  wife  must  join.  Bacon,  Abr.  title, 
Baron  <it  Feme,  p.  306.  She  must  join  be- 
cause she  is  the  meritorious  cause  of  action, 
the  husband  joining  for  conformity  only. 
Dengate  y.  Oardiner,  4  Mees.  &  'W^  6.  If 
the  husband  dies  before  or  pending  the  suit, 
the  right  of  action  survives  to  the  wife. 
Bacon,  Abr.  title,  Baron  dt  Feme,  p.  804. 
But  if  the  wife  dies  before  or  pending  suit, 
the  right  of  action  is  extinguished.  Id.  p. 
806 ;  Stroop  y.  Swarts,  12  Serg.  &  R.  76.  In 
Tiew  of  the  common-law  maxim,  actio  penon- 
<UU  moritur  cum  persona,  these  rules  plainly 
indicate  to  whom  the  right  of  action  belongs. 
Because  it  survives  the  husband,  it  is  not 
his ;  it  dies  with  the  wife,  because  it  is  hers. 
I  conclude,  then,  that  at  common  law  the 
husband  has  no  legal  interest  in  the  right  or 
cause  of  action  which  accrues  to  a  married 
woman  for  a  tort  to  her  person.  He  has  some 
power  over  it,  but  no  legal  interest  in  it. 

I  have  said  that  our  married  women's  acts 
do  not  seem  to  affoct  this  ri^ht  of  action ; 
yet  it  would  be  entirely  in  accord  with  the 
spirit  of  those  laws  if  by  judicial  construc- 
tion their  terms  were  niade  to  embrace  it. 

S2JL.  R.  A. 


That  the  legislature  should  have  placed  all 
a  wife's  real  and  personal  property,  and  the 
rents,  issues*  and  profits  thereof,  beyond  her 
husband's  power  of  disposal,  and  made  them 
her  sole  and  separate  property,  as  tliough  she 
were  a  single  woman,  and  uiould  have  left 
this  most  intimate  right,  which  concerns  her 
very  existence,  unsecured  to  her,  can  be  rea- 
sonably accounted  for  only  on  the  ground  of 
inadvertence.  But  the  defendant's  argument 
is  rested  also  upon  the  supposition  that  the 
husband  haa  a  legal  interest  in  the  compen- 
sation recovered  in  a  suit  for  his  wife's  per- 
sonal injury.  This  support  likewise,  in  my 
opinion,  falls.  When  a  recovery  has  taken 
place,  when  the  cause  of  action  has  become 
merged  in  a  judgment,  then  I  think  our 
married  women's  acts  become  operative  upon 
it.  As  already  stated,  the  judgment  is  prop- 
erty, and  all  property  received  or  obtained 
by  a  married  woman,  in  any  manner  what- 
soever, belongs  by  force  of  the  statute  to  her 
alone,  as  if  she  were  a  single  woman.  It 
may  be  suggested  that,  the  judgment  beii  ^ 
recovered  by  the  husband  and  wife  together, 
the  property  is  not  received  or  obtained  by 
the  wife,  within  the  meaning  of  the  statute. 
The  same  thing  might  be  urged  with  respect 
to  a  chattel  gfven  by  a  third  person  to  tbe 
wife,  but  delivered  to  the  husband  for  her 
At  common  law  it  would  have  been  abso- 
lutely his.  But  now,  I  presume  he  would 
be  deemed  a  mere  agent  in  the  transaction, 
nnd  the  chattel  would  be  hers.  Similarly, 
in  this  case,  the  husband  appears  with  his 
wife  in  obtaining  the  property,  but  it  is  ob- 
tained on  her  account,  and  for  her ;  and  with- 
in any  just  view  of  the  statute  it  is  obtained 
by  her,  and  not  by  her  husband.  Keason 
seems,  therefore,  to  lead  to  the  conclusion 
that  tlie  husband  has  no  ^gal  interest  in  such 
a  judgment  as  is  now  before  us. 

Turning  to  previous  judicial  decisions, 
they  appear  to  tend  in  tlie  direction  above 
pointed  out.  Counsel  for  the  defendant  re- 
lies upon  Carlisle  v.  Sfiddon,  38  Vt.  440; 
Peck  V.  Xeu>  York,  N.  H,  <fc  U.  Jl,  Co,  50 
Conn.  379;  Jolxet  v.  Setnard,  86  III.  402,  29 
Am.  Rep.  35;  and  Yafin  v.  Ottumira,  60 
Iowa,  429.  While  in  these  cases  it  wHf«  said 
that  the  negligence  of  a  husband  driving 
would  be  imputed  to  the  wife  riding  with 
him,  vet  in  every  case  the  imputability  was 
placed,  not  on  the  relation  of  husband  and 
wife,  but  on  that  of  driver  and  passenger. 
This  will  be  seen  by  a  quotation  from  the 
opinion  in  Carlisle  v.  Sheldon,  which  is  the 
only  case  of  husband  and  wife  cited  in  the 
other  decisions.  Thc^  Vermont  court  said : 
The  wife  stands  in  no  different  position  from 
that  which  she  would  occupy  if  the  driver 
of  the  vehicle  in  which  she  was  carried  had 
been,  instead  of  her  husband,  one  employed 
for  that  purpose.  ...  If  she  had  been  a 
passenger  in  a  stage  coach  on  this  occasion, 
and  had  received  the  same  injury,  .  .  . 
the  driver  would  be  treated  as  being  her 
agent.  .  .  .  There  is  nothing  in  the  mar- 
ital relation  which  would  change  the  situa- 
tion of  the  wife  in  respect  to  her  husband's 
negligence  under  such  circumstances,  for  tlie 
same  consequences  would  have  followed  if 
the  relation,  instead  of  being  that  of  husband 
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«nd  wife,  had  been  that  of  parent  and  child, 
or  master  and  serrant,  or  if  she  had  been  an 
entire  stranger."  This  is  substantially  the 
doctrine  of  Thorogood  t.  Bryan^  8  C.  B.'  115 ; 
and,  if  that  doctrine  had  been  repudiated  in 
Vermont,  as  it  has  been  in  New  Jersey  {New 
Tork,  L.  E.  AW.  B,  Co.  ▼.  BteinJbrenner,  47 
N.  J.  L.  161),  it  may  fairly  be  inferred  from 
the  language  abo7e  quoteid  that  CarlisU  v, 
Skddon  and  the  cases  following  it  would  have 
been  decided  differently.  I  have  found  only 
two  cases  where  the  decision  rested  on  the 
mere  relation  between  husband  and  wife,  and 
only  one  of  these  is  directly  on  the  point  pre- 
sented by  the  case  in  hana.  Both,  however, 
tend  to  corroborate  "the  opinion  which  I  have 
formed.  In  EterU  v.  BoerU,  8  Mich.  680,  it 
was  held,  in  an  action  by  husband  and  wife 
for  an  assault  upon  the  wife,  that  no  act  or 
words  of  the  husband,  unless  the  wife  was 
privy  to  or  participant  in  them,  could  be 


S roved  in  mitigation  of  damages.  Tn  Sbag  v. 
few  Y<yrk  Cent,  it  H.  B,  B.  Co,,  111  N.  Y. 
199,  an  action  by  an  administrator  of  a  mar- 
ried woman  to  recover  damages  for  her  death, 
caused  by  the  negligence  of  the  defendant,  it 
was  adjudged  that  the  contributory  negli- 
gence of  the  husband  in  carelessly  driving 
across  the  railroad  track,  whereby  his  wife,  a 
passenger  in  his  vehicle,  was  killed,  was  not 
imputable  to  the  wife,  and  so  did  not  bu*  the 
suit  of  her  administrator.  Tet,  under  the 
New  Tork  statute,  as  under  ours,  what  would 
have  defeated  the  action  of  the  iniured  person 
in  case  death  bad  not  ensued  would  defeat  the 
action  of  the  administrator.  Both  upon  rea- 
son and  authority,  then,  I  think  the  Jury  in 
the  trial  of  this  case  were  properly  instructed 
that  the  contributory  negligence  of  tlie  hus- 
band constituted  no  defense.  The  judgment 
below  should  be  aflirmed. 


KANSAS  SUPREME  COURT. 


N.  T.  GREENWOOD  et  oZ.,  Flffe.  in  Err., 

V, 

Thomas  A.  BUTLER  et  al. 


(. 


.Kan.. 


.) 


•Chapter  109  of  the  Xaws  of  1898t  e«ni- 
oeminfiT  the  sals  and  redemption  of 
real  eatatot  does  not  have  the  effect  to  obange 
or  DulUf  7  any  of  the  terms  of  a  Judgment  duly 
rendered  before  the  |»snffe  of  that  act,  diroctlnff 
the  sale  of  lands,  or  any  Interest  tbereln,  tor  the 
purpose  stated  in  aaid  Judgment. 

/    (Deoemher  9, 1803J 

ERROR  to  the  District  Court  for  Rice 
County  to  review  an  order  made  in  cer- 
tain foreclosure  proceedings,  which  extended 
the  time  for  redemption,  in  accordancKi  with 
a  statute  passed  a;ter  the  final  judgment  of 
foreclosure,  beyond  what  the  mortgagor  was 
entitled  to  at  the  time  the  mortgage  was 
given  and  foreclosed.    Bef>er9ed. 

The  facts  are  suited  in  the  opinion. 

Mr.  Owen  A.  Basseti  for  plaintiffs  in 
error. 

Meetn.  A,  M.  Lasley  and  John  Chith- 
rie»  for  defendant  in  error : 

The  state  cannot  pass  laws  that  ''impair 
the  obligation  of  a  contract,"  but  the  state 
**  may  regulate  at  pleasure  the  modes  of  pro- 
cedure in  courts  in  relation  to  past  contracts, 
as  well  as  future." 

Brotuon  v.  Kingis,  42  U.  8.  1  How.  811,  11 
L.  ed.  148 ;  Oune  ▼.  Douglass,  8  Kan.  128,  87 
Am.  Dec.  458 ;  Weaver  v.  SeUs,  10  Ean.  619 ; 
Bathf^m  ▼.  Caltf,  69  U.  S.  2  Wall.  10.  17  L. 
0(1.  776 ;  Jackson  v.  Lamphire,  28  U.  8.  8  Pet. 
290,  7  L.  ed.  088 ;  Breitenbaeh  v.  Bush,  44  Pa. 
818,  84  Am.  Dea  442;  Bunn  v.  Qorgas,  41 
Pa.  441. 

•Headnote  by  Axxnr,  J. 

NoTB.— On  the  subject  of  the  Impairment  of  the 
eibUsatlon  of  a  Judgment  as  a  contraor,  see  note  to 
Bockwell  V.  Batter  (Ooloj  17 1^  B.  A.  Oil. 
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Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the 
state. 

The  discussion  in  all  cases  of  this  charac- 
ter arises  out  of  the  distinction  that  exists 
between  the  doctrine  of  lex  loci  contractus,  lex 
domicilii,  etc. ,  on  the  one  hand,  and  lex  fori 
on  the  other ;  for  it  is  universally  conceded 
that  the  latter  must  govern  the  remedv. 

Andreua  y.  Herriot,  4  Cow.  610,  ana  note. 

L  The  hx  lod  contractus — the  law  of  the 
place  where  the  contract  is  made,  or  Is  to  be 
performed — is  to  govern  as  to  the  nature, 
validity,  construction,  and  effect,  of  such 
contract. 

II.  The  lex  led  rd  sita  governs  real  prop- 
erty, the  title  to  which  can  be  acquired  and 
lost  only  in  the  manner  prescribed  bv  the 
laws  of  the  country  where  it  is  situated. 

United  States  v.  Orosby,  11  U.  8.  7  Cranch, 
115,  8  L.  ed.  287. 

III.  The  lexfori^the  forms  of  the  remedy 
and  the  order  of  judicial  proceedings — are  to 
be  according  to  the  law  of  the  place  where 
the  action  is  instituted,  without  any  regard 
to  the  domicil  of  the  parties,  the  origin  of 
the  right,  or  the  country  of  the  act. 

Story,  Confl.  L.  §  658. 

It  is  in  this  state  an  undisputed  proposi- 
tion of  law  that  a  mortgagee  acauires  no  title 
or  estate  in  the  mortgagea  premises,  and  only 
acquires  a  lien  on  the  property. 

Chick  V.  Willetts,  2  Kan.  890 ;  Vanderslice  v. 
Knapp,  20  Kan.  647 ;  Alexander  v.  Shonyo,  Id. 
705 ;  Winston  v.  BumeU,  44  Kan.  867. 

Coxe  V.  Martin,  44  Pa.  822,  was  an  action  to 
foreclose  a  mortgage.  The  legislature  of 
Pennsylvania  had  passed  an  act  which  pro- 
vided that  ''no  civil  process  shall  issue  or 
be  enforced  against  any  person  mustered  into 
the  service  of  this  state,  or  of  the  United 
States,  during  the  term  he  shall  be  engaged 
in  sudi  service." 

The  question  was  squarely  presented  in 
this  case  whether  this  act  of  the  legislature 
was  in  contravention  of  section  10,  article 
1  of  the  Federal  Constitution.    The  court 


See  also  39  L.  R.  A.  569;  42  L.  R.     A.  331 ;  46  L.  R.  A.  860. 
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said  DOthiDg  is  said  about  the  legal  remedies 
to  enforce  payment  in  case  of  default.  The 
9cir6  facias  is' given  by  our  old  Act  of  1705, 
no  allusion  to  which  is  contained  in  the 
mortgage.  This  remedy  does  not  arise  out 
of  contract;  it  is  conferred  \ipon  it  by  the 
legislature,  and  because  conferred  by  the  leg- 
islative power  of  the  state,  it  may  be  sus- 
pended by  the  same  power  under  pressure  of 
public  exigencies  for  a  term  that  is  neither 
indefinite  nor  unreasonable.  This  mortgage 
was  made  subject  to  that  power ;  all  contracts 
within  the  state  are  so  made.  The  power 
permeates  them  all,  if  not  expressly  excluded 
by  the  contracting  parties.  No  such  con- 
tract, therefore,  is  violated,  when  the  power 
acts,  unless  it  transcends  its  constitutional 
limits. 

Breiteribaeh  v.  Bush,  supra;  Von  Baumbach 
V.  Bads,  9  Wis.  559,  76  Am.  Dec.  283. 

What  rights  had  the  mortgaciee  in  the  case 
at  bar,  either  under  his  contract  or  decree, 
that  were  impaired  or  affected,  or  how  was 
the  obligation  of  the  mortgagor  with  refer- 
ence to  the  mortgagee  impaired  or  affected? 

The  new  law  did  not  postpone  the  sale  a 
moment;  it  did  not  impair  his  right  to  sell 
to  the  highest  and  best  bidder  and  get  all  of 
the  proceeds  of  the  sale  and  apply  it  to  the 
satisfaction  of  the  judgment;  and  it  did  not 
prevent  him  from  causing  a  general  execu- 
tion to  issue  for  any  remainder  of  the  judg- 
ment, as  he  might  have  done  before. 

See  Connecticut  Mut,  L,  Ins,  Co,  v.  Cush- 
man,  108  U.  S.  51,  27  L.  ed.  648 ;  Robertson 
V.  Van  Cleave,  15  L.  R.  A.  08,  129  Ind. 
217 ;  Davis  v.  Rupe,  114  Ind.  588 ;  Morley  v. 
lAike  &uyre  d  M.  8.  R.  Co,  146  U.  8.  162,  36 
L.  ed.  926 ;  Wood  v.  Kennedy,  19  Ind.  68 ; 
Bank  of  Hamilton  v.  Dudley,  27  U.  8.  2  Pet. 
492,  7  L.  ed.  496 ;  United  States  v.  Conway, 
1  Hemp.  818 ;  Cooley,  Const.  Lim.  196-847 ; 
Smith  V.  McCarthy,  66  Pa.  862 ;  Robinson  v. 
Schenck,  102  Ind.  320 ;  A7iioni  v.  Wright,  22 
Gratt.  867 ;  Robinson  v.  Howe,  13  Wis.  847 ; 
Moore  v.  Martin,  88  Cal.  428;  Stone  v.  Bas- 
seit,  4  Minn.  298;  Heyward  v.  Judd,  Id. 
492 ;  Von  Baumbach  v.  Bade,  svpra;  Read  v. 
Frankfort  Bank,  23  Mc.  818 ;  Loekett  v.  Usry, 
28  Ga.  845 ;  Berthold  v.  Fox,  18  Minn.  506, 
97  Am.  Dec.  243 ;  Conkey  v.  Hart,  14  N.  Y.  31. 

Allen*  (/.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  in  the  district 
court  of  Rice  county  on  the  25th  day  of  May, 
1891.  by  N.  T.  Greenwood,  to  foreclose  a 
mortgage  executed  by  Thomas  A.  Butler  and 
wife  on  certain  lots  in  the  city  of  Lyons. 
Other  parties,  claiming  liens  on  the  land, 
were  made  defendants.  Issues  were  Joined, 
and  on  the  22d  day  of  September,  1891,  a 
judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $861.36,  directing  a  sale  of  the 
premises  without  appraisement,  subject  to  a 
mortgage  for  $6,000,  and  ordering  execution 
to  issue  in  six  months  in  case  the  defendant 
failed  for  that  time  to  pay  the  amount  of  the 
judgment,  interest  and  costs.  The  decree 
concludes  as  follows:  ''And  it  is  further 
adjudged  and  decreed  by  the  court  that  the 
said  defendants,  and  each  of  them,  and  all 
ppvnrtn  piniming,  or  to  claim,  by,  through, 
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or  under  them,  or  any  of  them,  upon  the 
confirmation  of  any  sale  of  said  lands  or 
tenements  hereunder,  be  barred  and  forever 
foreclosed  of  all  title  to.  lien  upon,  or  equity 
of  redemption  in  said  lands  and  tenements, 
or  any  part  thereof,  and  that  upon  confirma- 
tion of  any  sale  made  as  herein  provided  the 
sheriff  be  directed  to  put  the  purchaser  of 
said  lands  or  tenements  in  possession  there- 
of." Afterwards,  on  the  7th  day  of  April, 
1892,  on  the  application  of  the  plaintiff  for 
a  supplemental  judgment  against  certain 
other  defendants,  who  were  brought  in  bj 
publication,  a  further  decree  was  rendered, 
barring  them  also.  Again,  on  the  22d  day 
of  April,  1892,  a  further  6rder  was  miide  to^ 
supply  omissions  from  the  record,  and  a 
further  and  final  decree  was  rendered,  which 
concludes  with  an  order  barring  the  claims 
of  all  defendants  in  the  same  language  a» 
that  contained  in  the  original  decree.  On 
the  23d  of  March,  1893,  an  order  of  sale  was 
duly  issued  on  this  judgment  by  the  clerk 
of  the  court  and  on  the  24th  day  of  April 
1898,  the  lots  were  sold  to  J.  E.  Putnam  for 
$2,000  subject  to  the  $6,000.  mortgage.  On 
the  25th  day  of  May,  1898,  the  motion  of  the 
plaintiff  to  confirm  the  sale  came  on-  to  be 
heard,  and  the  sale  was  confirmed.  The 
journal  entry  then  proceeds  as  follows :  "And 
it  is  further  ordered  and  adjudged  that  so 
much  of  said  motion  as  relates  to  directing 
the  sheriff  to  make  a  deed  to  said  purchaser 
of  said  lands  and  tenements,  and  put  him  in 
possession  of  said  premises,  be  denied ;  to 
which  last  order  and  decision  of  the  court 
the  plaintiff  and  the  said  purchaser  then  and 
there  excepted.  And  it  is  further  ordered  by 
the  court  that  the  said  sheriff  execute  to  tlie 
purchaser  a  certificate  containing  a  descrip- 
tion of  the  property  sold,  and  the  amount  of 
money  paid  bv  said  purchaser,  together  with 
the  amount  or  costs  up  to  this  date,  stating 
that,  unless  redemption  is  made  within 
eighteen  months  thereafter  according  to  law, 
said  purchaser,  his  heirs  and  assigns,  will 
be  entitled  to  a  deed  for  the  same ;  to  which 
last  order  of  the  court  tlie  said  plaintiff  and 
the  said  purchaser  then  and  there  excepted. " 
The  question  presented  in  this  case  is  as  to- 
the  correctness  of  the  decisions  of  the  court 
last  quoted.  The  plaintiff  in  error  contends 
that  on  the  confirmation  of  the  sale  of  the 
premises  he  was  entitled  to  a  deed  and  to  the 
possession  of  the  property.  Elaborate  briefa 
are  filed,  and  the  case  nas  been  fully  and 
ably  argued  by  counsel.  For  the  defendants 
in  error  it  is  urged  that  chapter  109  of  the 
Laws  of  1898,  known  as  the  **  Redemption 
Act, "  applies  to  this  case ;  that  the  order  made 
by  the  district  court  is  in  compliance  there- 
with, and  is  valid.  On  the  part  of  the  plain- 
tiff in  error  it  is  contended  that  this  act  doea 
not  and  cannot  affect  the  rights  of  the  par- 
ties to  and  purchasers  under  judgments  ren- 
dered before  the  passage  of  the  law ;  and, 
further,  that  the  act  can  have  no  application 
to  contracts  made  before  its  passage ;  that  as 
to  such  contracts  it  would  be  in  contravention 
of  the  10th  section  of  article  1  of  the  Const!  - 
tution  of  the  United  States,  because  it  would 
impair  the  obligation  of  contract*.  Chapter 
109  of  the  Laws  of  1893  went  into  effect  on 
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the  17th  of  March.  1893.  The  twenty-fifth 
gectioD  reads:  **Thc  provisions  of  this  act 
shall  apply  to  all  sales  under  foreclosure  of 
mortgage,  trust  deed,  mechanic's  lien,  or 
other  lien,  whether  special  or  general,  and 
the  terms  of  redemption  shall  be  the  same. " 
The  statute  in  terms  contains  no  exception  of 
past  contracts,  or  judgments  already  entered. 
The  question  as  to  the  effect  of  this  act  on 
judgments  already  entered  is  necessarily  in- 
volved in  thp  decision  of  this  case,  and  there- 
fore should  be  first  considered. 

Speaking  generally,  it  is  the  province  of 
the  legislature  to  establish  within  constitu- 
tional limits  the  rules,  not  only  of  procedure, 
hut  for  the  determination  of  rights,  by  which 
the  courts  shall  be  governed.  These  rules 
must,  in  the  very  nature  of  things,  precede 
the  action  of  the  courts  in  the  orderly  deter- 
mination of  the  rights  of  parlies.  Those 
interested  in  any  controversy  are  given  their 
day  in  court.  At  the  appo!  nted  ti  me  the  court 
hears  their  proofs,  the  presentation  of  their 
views  as  to  the  law  fixing  their  rights,  and 
thereupon  proceeds  to  determine  all  ques- 
tions, both  of  fact  and  of  law,  presented. 
This  determination  is  entered  of  record,  and 
becomes  a  final  settlement  and  determination 
of  the  controversy.  It  hardly  seems  nec- 
essary to  cite  authorities  to  support  the  prop- 
osition that  a  final  judgment  so  entered  is 
not  to  be  changed  or  set  aside  by  the  lawmak- 
ing power.  Our  form  of  government  does 
not  contemplate  an  appeal  from  the  judgment 
of  the  courts  to  the  legislature,  nor  does  it 
contemplate  nor  authorize  by  a  sweeping  act 
of  the  legislature  a  change  in  the  force  and 
effect  of  a  great  class  of  judgments  already 
entered.  The  precise  question  involved  in 
this  case  was  determined  in  the  case  of  Mills 
V.  Ralston,  10  Kan.  206.  From  the  opinion 
in  that  case,  delivered  by  Mr,  Jvstice  Brewer, 
we  quote :  **  The  purchaser  at  a  sheriff's  sale 
looks  to  the  decree  for  the  measure  of  interest 
and  title  he  will  acquire  by  his  purchase. 
He  knows  he  can  get  no  more  interest  than 
the  defendant  possesses  and  the  decree  orders 
sold :  but  he  bids,  rightfully  expecting  to 
obtain  all  that.  It  is  that  interest  which  tlie 
sheriff  offers ;  it  is  that  he  bids  for ;  it  is  that 
which  18  struck  down  to  him ;  and  it  is  that 
which,  if  the  sale  be  confirmed,  he  should 
then  receive.  .  .  .  The  proceedings  on 
the  sale  were  regular.  The  plaintiffs,  de- 
fendants, and  purchaser  agreed  in  seeking  a 
confirmation.  The  confirmation  then  fol- 
lowed as  a  matter  of  course.  The  decree 
barred  redemption.  The  sale  followed  the 
decree.  All  the  interest  of  the  mortgagors 
(not  an  interest  subject  to  the  right  to  pos- 
sess and  redeem  for  two  years)  was  offered 
by  the  sheriff,  and  was  bid  for  by  the  pur- 
chaser. The  confirmation  closed  that  sale. 
The  sale  as  made  was  the  sale  confirmed,  and 
that  by  consent.  The  legal  effect  of  that 
confirmation  was  to  give  the  party  a  right  to 
a  deed,  and  the  defendant  could  not,  by  ob- 
jecting to  a  deed,  deprive  the  purchaser  of  a 
right  which  flows  from  the  confirmation.  It 
is  said  that  this  carries  the  consent  of  the  de- 
fendant to  a  point  beyond  that  to  which  he 
Intended  it  should  go,  and  that  the  limit  he 
\y>*^^''-^'^  is  clearly  indicated  by  his  objecting 
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to  a  deed.  It  is  plain  he  wished  only  the 
confirmation  of  a  sale  of  an  interest  subject 
to  possession  and  redemption ;  but  the  trouble 
is,  no  such  sale  was  made.  It  may  be  that, 
by  consent  of  plaintiffs,  defendant,  and  pur- 
chaser, the  decree  might  have  been  modified, 
and  the  sale  confirmed  as  of  an  estate  subject 
to  redemption  ;  but  nothing  of  the  kind  was 
done.  Plaintiffs  and  purchaser  were  seeking 
a  confirmation  of  the  sale  made,  and  might 
not  have  cared  for  a  confirmation  of  a  dif- 
ferent one.  This  is  not  in  the  nature  of  a 
contract  in  which,  unless  the  minds  of  the 
parties  agree,  there  is  no  contract.  The  order 
and  decree  of  a  court  is  not  simply  the  record 
of  an  agreement.  It  establ  ishes  r  1  ght«  founded 
upon  past  transactions.  The  law,  and  not 
the  will  of  the  parties,  determines  its  effect. 
For  instance,  A.  brings  suit  against  B.  B. 
enters  his  appearance,  and  consents  to  judg- 
ment, but  objects  to  the  judgment  being  a 
lien  on  his  realty  in  the  county.  The  judg- 
ment is  entered,  A.  making  no  consent.  The 
lien  would  follow.  The  law  attaches  it  to 
the  judgment.  Just  so  here.  The  confirma- 
tion of  a  sale  under  a  decree  barring  redemp- 
tion entitles  the  purchaser  to  a  deed."  Neither 
plaintiffs  nor  purchaser  made  any  consent. 
They  asked  affirmative  relief;  relief  they 
were  entitled  to  under  a  decree.  They  asked 
confirmation  of  a  sale.  The  defendant  con- 
sented to  it.  It  was  ordered.  Then  followed 
the  right  to  a  deed ;  a  right  resting  upon 
decree,  sale,  and  confirmation."  (^den  v. 
Walters,  12  Kan.  282. 

We  have  considered  the  case  of  Marley  v. 
fjike  Shore  <fc  M.  8.  R.  Co.,  146  U.  8.  162, 
36  L.  cd.  925,  which  holds,  where  a  judg- 
ment for  money  is  entered,  and  by  law  bears 
7  per  cent  interest,  no  rate  being  specified  in 
the  judgment,  and  a  law  is  subsequently 
passed  reducing  the  rate  of  interest  on  all 
judgments  to  6  per  cent,  that  such  law  oper- 
ates'on  judgments  rendered  prior  to  its  pas- 
sage. The  decision  is  put  upon  the  ground 
that  the  interest  in  such  case  is  in  the  nature 
of  a  penalty,  or  liquidated  damages  for  the 
nonpayment  of  the  judgment,  and  is  a  matter 
wholly  within  the  discretion  of  the  legis- 
lature, not  being  a  part  of  the  contract  be- 
tween the  parties,  nor  fixed  or  established  by 
the  judgment  of  the  court.  From  this  decis- 
ion Justices  Harlan,  Field,  and  Brewer  dis- 
sented. We  do  not  think  that  case  directly 
in  point.  The  subject  of  interest  was  not 
there  a  matter  of  judicial  determination.  It 
followed  as  a  legal  incident,  as  would  ac- 
cruing costs  attending  the  enforcement  of  a 
judgment.  In  this  case  the  parties  to  the 
suit  were  to  have  the  amount  of  the  plantiff 's 
recovery  determined  by  the  court,  and  to  have 
an  adjudication  as  to  the  ri&rhts  of  all  the 
parties  claiming  an  interest  In  or  lien  upon 
the  mortgaged  property.  The  plaintiff  tiien 
sought  a  side  of  the  property,  and  the  ap- 
plication of  the  proceeds  to  the  pa,  m^nt  of 
his  claim.  It  was  absolutely  necessary  that 
the  decree  should  determine  what  interest 
should  be  sold,  and  whose  rights  should  be 
barred.  It  directed  a  sale  without  appraise- 
ment of  the  interests  of  the  mortgagors,  but 
allowed  them,  in  accordance  with  the  law  as 
it  then  stood,  a  stay  of  six  months  in  which 
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to  redeem.  In  case  of  a  failure  to  pay  within 
that  time  it  directed  a  sale  of  the  interest  of 
the  mortgagors  subject  to  the  prior  mortgage 
for  $6,0(%,  and  decreed  that  on  the  confirma- 
tion of  such  sale  tiie  rights  of  all  the  defend- 
ants should  be  barred  and  foreclosed  of  all 
equity  of  redemption,  and  that  the  sheriff 
should  be  directed  to  put  the  purchaser  into 
possession.  The  original  judgment  was  en- 
tered almost  a  year  and  a  half  before  the  Act 
of  1898  was  passed,  and  the  final  supple- 
mental decree  more  than  eleven  months  be- 
fore its  passage.  It  cannot  be  said  that  a 
sale  of  lands  with  a  right  of  possession  re- 
maining in  the  judgment  debtor  for  a  year 
and  a  half  thereafter  is  the  same  thin^  as  a 
sale  with  a  right  to  immediate  possession  on 
confirmation  of  the  sale.  It  is'  simply  the 
carving  out  and  taking  away  from  the  estate 
originally  decreed  to  be  sold  another  estate 
limited  for  a  year  and  a  half.  It  diminishes 
the  value  of  the  lands  to  be  sold  by  just  ex- 


actly  the  value  of  the  tenure,  rent  free,  for 
a  year  and  a  half.  The  fact  that  the  judg- 
ment would  still  draw  interest  does  not  affect 
the  question  as  to  the  value  of  Uie  security 
to  be  sold  for  its  satisfaction.  We  conclude, 
then,  that  judgments  rendered  prior  to  the 
passage  of  the  act  are  not  affected  by  it,  and 
that  all  sales  of  land  under  such  judgments 
must  be  made  in  accordance  with  their  terms* 
and  will  pass  such  estates  as  are  thereby 
ordered  to  be  sold.  As  the  conclusion  we 
have  reached  on  this  question  is  decisive  of 
the  case,  it  is  unnecessary  to  now  enter  into 
a  discussion  of  the  constitutional  question 
so  ably  presented  by  counsel  on  both  sides. 

The  order  dtreeting  that  a  certificate  iteue  U 
the  purchaser  wiU  be  reversed,  with  the  direc- 
tion that  the  sheriff  be  ordered  to  execute  a 
deed  to  the  purchaser,  and  that  he  have  im- 
mediate possession  of  the  land  sold* 

All  tiie  Justices  concur* 


INDIANA  SUPREME  COURT. 


Joseph  SEGO.  Appt, 
Heber  STODDARD. 


C. 


.Ind*. 


.) 


1«  A  lead  pencil  mark  aeroes  the  name 
of  a  candidate  is  a  dleMngqlehing  mark 

which  makes  the  ballot  invalid  under  Indiana 
statutes  which  prohibit  any  distinsruishinff  mark 
or  mutilation. 

8«  Aboleinaballotmadeinecsratchin^ 
ont  a  stamp  mark  constitutes  a  dlstinguish- 
ing  mark  or  mutilation  within  the  prohibition  of 
the  Indiana  statutes  altbouflrh  the  ballot  isotheir- 
wise  properl  J  stamped. 

8«  Astampatoronasqnareoppoeitea 
blank  space  left  for  the  name  of  a  candidate 
is  a  dietinffuisbinir  mark  under  the  Indiana  stat- 
ute which  prohibits  any  stamp  excepting  in  the 
square  endoainff  the  device  or  in  the  square  op- 
positA  the  name  of  a  candidate. 

4*  The  proTleione  of  the  Tndlana  etat- 
iites  that  a  ballot  bearing^  a  distin- 
gvdmiag  mark  or  mutilation  shall  be 
▼old*  and  also  that  a  stamp  elsewhere  than  on 
a  square  prescribed  by  statute  shall  be  treated  as 
a  distinguishinir  mark,  are  mandatory  and  not 
merely  directory  so  that  a  corrupt  intent  in  mak- 
ing such  prohibited  mark  is  not  necessary  to  de- 
feat the  Tote. 

aanuary24,1804.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  for  Porter  County 
in  favor  of  defendant  in  a  proceeding  brought 
to  contest  the  alleged  election  of  defendant 
to  the  office  of  sheriff  of  Porter  County.  Jf- 
flnned. 

The  facts  are  stated  in  the  opinion. 


Messrs.  A.  L«  Jones,  Cass  A  Weir  sad 
Kern  A  Bailey  for  appellant. 

Messrs.  N.  L.  Ag^ew  and  D.  E«  Kelley» 
with  Mr,  E.  D«  Crampacker»  for  api>el  lee : 

It  is  said  in  the  case  of  State  v.  Black,  16 
L.  R.  A.  769,  54  N.  J.  L.  446 :  ''So  long  as 
the  ballot  can  be  marked  for  identification, 
or  the  vote  of  the  citizen  can  be  disclosed  in 
any  way,  tlie  voter  is  liable  to  be  called  to 
an  account  for  his  conduct.  The  coercionist 
will  treat  his  refusal  to  vote  a  marked  ballot 
as  an  adverse  vote.  The  oomiptionist  will 
have  the  means  of  assuring  himself  that  the 
vote  he  has  purchased  will  be  delivered.; 
The  thoughts  of  those  interested  in  pure  eleo-  ^ 
tions  were  turned  by  these  considenitions  to 
the  device  of  some  scheme  for  voting  which 
would  secure  compulsory  secrecy,  and  at  tlie ' 
same  time  provide  for  an  orderly,  equal,  and 
convenient  exercise  of  the  right  of  sufTnige.* 
In  Bec/itel  v.  AUdn  (Ind.)  April  4,  1893.  this 
court  declared  respecting  our  election  law: 
''That  the  great  underlying  object  was  to 
avoid  the  possibility  of  discovery,  from  the 
ballot,  of  the  identity  of  the  voter. " 

Ballots  which  contained  stamp  marks  that 
did  not  touch  any  square  at  all  are  expressly 
denounced  by  the  statute  which  in  this  re- 
spect was  declared  mandatory  in  Parvin  ▼• 
Wimberg,  15  L.  R.  A.  775,  130  Ind.  561. 

McCabe,  J.,  delivered  the  opinicm  of  the 
court : 

At  the  general  election  held  on  the  8th 
day  of  November,  1802,  the  appellant,  Joseph 
Sego,  was  the  democratic  candidate,  the  ap- 
pellee, Heber  Stoddard,  the  republican  can- 
didate, one  Harrison  H.  Williams,  the  peo- 
ple's candidate,  and  one  William  B.  Gibbs 
the  prohibition  candidate,  for  the  office  of 


Note.— For  effeot  of  marks  or  devices  to  distin- 
guish ballots,  see  note  to  Rutledjre  v.  Crawford 
(Oai.)  13  L.  EL  A.  76U  also  later  oases.  People  v.  On- 
ondaga County  Canvassers  (N.  Y.)  14  L.  B.  A.  604; 
AJlen  V.  aiynn  (Oolo.)  15  L.  B.  A.  748;  State  v.  Bus- 
28L.R.A. 


sell  (Neb.)  16  L.  B.  A  740;  Parvin  v.  Wlmbeiv  dndj 
15  L.  B.  A.  775;  State  v.  BUis  (N.  a)  17  L.  B.  A»^ 
State  V.  Walsh  (Conn.)  17  L.  R.  A.  864:  State  v.  Saxon 
(Fla.)  18  L.  R.  A  721;  Lindstrom  v.  Manistee  Oountif 
Canvaeseis  (Mioh.)  19  L.  B.  A.  17L 


See  also  25  L.  R.  A.  323;  29  L.  R.   A.  330,  673,  731;  30  L.  R.  A.  227;  34  L. 
R.  A.  45. 
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aherlir  of  Porter  county.  At  the  meeting  of 
the  board  of  canvassers,  convened  in  pursu- 
ance of  law,  there  were  canvassed  and  counted 
for  each  of  said  candidates,  respectively,  the 
following  number  of  votes,  viz.  :  for  appel- 
lant, 3,020;  for  apnellee  2,028 ;  for  Harrison 
H.  Williams  100 :  and  for  William  B.  Oibbs 
114  votes;  whereupon  appellee  having  been 
found  by  said  board  to  have  received  the 
plurality  of  all  the  votes  returned  and  can- 
vassed, he  was  declared  elected  to  said  office. 
On  the  15th  day  of  November,  1892,  within 
ten  days  after  the  result  of  said  canvass  was 
declared,  appellant  filed  in  the  office  of  the 
auditor  of  said  countv  his  statement  xo  contest 
the  election  of  appellee  to  said  office.  Issue, 
trial  before  the  board  of  commissioners,  re- 
aulting  in  a  judgment  by  the  board  that  ap- 
pellee had  received  a  plurality  of  all  the 
votes  cast  at  said  election,  and  had  been  duly 
elected  to  said  office.  The  appellant  ap'- 
pealed  to  the  circuit  court  of  said  county, 
where  there  was  a  trial  by  the  court,  special 
finding  and  conclusions  of  law,  whereupon 
there  was  another  judgment  rendered  in  favor 
of  appBllee,  declaring  that  he  had  received  a 
plurality  of  all  the  votes  cast  at  such  elec- 
tion and  had  been  duly  elected  to  said  office, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

It  is  assigned  for  error  that  the  circuit 
court  erred  in  its  conclusions  of  law.  This 
is  the  only  question  presented  by  this  ap- 
peal. The  finding  shows  that  the  number  of 
votes  in  the  aggregate  with  which  each  can- 
didate was  credited  by  the  canvassing  board 
were  all  legal  votes,  and  that  each  candidate 
was  legally  entitled  to  be  so  credited  in  the 
court.  The  controversy  arises  over  sixty-five 
other  ballots  that  had  been  returned  to  the 
clerk's  office  in  sealed  bags,  none  of  which 
had  been  counted  by  the  board  of  canvassers 
for  either  candidate.  The  finding  and  con- 
clusions of  law  show  that  the  sixty -five  bal- 
lots so  returned  to  the  clerk's  office  uncounted 
had  been  cast  by  legal  voters  at  said  elec- 
tion, and  that  twenty- three  of  them  were  so 
stamped  as  to  indicate  the  intention  of  the 
voters  to  vote  for  the  contestee,  Stoddard,  and 
were  free  from  marks  or  mutilations  whereby 
said  ballots  could  be  distinguished,  and 
should  have  been  counted  for  the  contestee 
and  the  circuit  court  did  so  count  them,  mak- 
ing his  whole  vote  2,046.  No  question  is 
mSde  in  appellant's  brief  against  the  correct* 
ness  of  this  ruling. 

And  of  the  unco^inted  ballots  returned  as 
aforesaid,  the  court  found  as  matter  of  fact, 
and  stated  in  its  legal  conclusions,  that  nine- 
keen  of  them  were  so  stamped  as  to  indicate 
the  intention  of  the  voters  to  vote  for  con- 
testor,  Joseph  Sego,  and  that  said  ballots 
were  free  from  anv  marks  or  mutilations  by 
which  they  could  be  distinguished  and 
should  have  been  counted  for  said  Sego,  and 
the  court  so  counted  them  for  him,  making 
his  whole  number  of  votes  2,089. 

No  question  is  made  on  either  aide  as  to 
the  correctness  of  this  conclusion.  The  court 
further  finds  that  two  of  said  uncounted  bal- 
lots were  so  stamped  as  to  indicate  the  inten- 
tion of  the  voters  to  vote  for  the  contestor, 
Sego,  and  were  free  from  marks  or  mutila- 
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tions  by  which  they  could  be  distinguished, 
and  were  properly  stamped,  but  that  said 
two  ballots  were  not  protested  by  any  mem- 
ber of  the  election  board  at  said  election 
whereat  they  were  cast,  and  that  the  action 
of  the  election  board  in  rejecting  said  ballots 
was  unanimous  in  their  decision  that  the  same 
ought  not  to  be  counted,  and  said  ballots 
were  in  no  way  disputed  or  protested  and 
for  that  reason  the  court  ooncluded  as  matter 
of  law  that  they  ought  not  to  be  counted  and 
accordingly  rejected  them  for  that  reason. 

Whether  that  conclusion  of  law  was  right 
or  wrong,  as  we  shall  hereafter  see,  can  make 
no  difference  in  the  result  of  this  case.  We 
have  left  of  the  uncounted  ballots  twenty-one 
yet  to  consider.  One  of  these  was  found  to 
contain  a  lead-pencil  mark  across  the  name 
of  Thomas  Hammond,  a  candidate  for  con* 
grass  on  said  ballot,  another  bore  evidence 
of  having  been  stamped  in  the  square  oppo* 
site  the  name  of  William  A.  Henneger  for 
congress  on  sftid  ballot,  and  of  having  the 
stamp  erased  by  a  knife,  or  some  other  sharp 
instrument,  so  that  it  made  a  hole  clear 
through  the  ticket,  and  was  also  stamped  to 
the  left  of  each  candidate  on  the  republican 
ticket  except  Heber  Stoddard.  Five  of  said 
twenl^-one  ballots  were  stamped  plainly  and 
clearly  in  one  of  the  large  squares  contain* 
ing  a  device,  and  one  of  them  in  which  the 
stamp  was  in  the  square  containing  the  eagle 
at  the  head  of  the  republican  ticket  also  was 
clearly  and  plainly  stamped  between  the 
word  ''republican'*  at  tlie  top  of  the  ticket, 
and  to  the  left  of  the  name  William  John* 
ston  on  said  republican  ticket.  Another  is 
stamped  in  the  square  surrounding  the  roost- 
er, and  it  is  stamped  in  the  square  to  the 
left  of  each  of  the  names  in  the  democratic 
ticket;  another,  stamped  in  the  square  sur* 
rounding  the  rooster,  is  also  stamped  on  the 
square  to  the  left  of  each  of  the  names  on 
the  democratic  ticket;  another,  stamped  in 
the  square  enclosing  the  eagle,  is  also 
stampea  to  the  left  of  the  names  of  Allen 
Revnolds  and  Joseph  Sego,  on  the  democratic 
ticket,  it  appearing  that  there  was  a  full  list 
of  candidates*  names  for  the  various  offices 
printed  on  the  republican  ticket,  includ- 
ing the  offices  for  which  Allen  Reynohia 
and  Joseph  Sego  were  candidates;  another, 
stamped  in  the  square  enclosing  the  rooster, 
is  also  stamped  in  the  square  to  the  left  of 
the  name  of  Allen  Reynolds  on  the  demo- 
cratic ticket.  Another  ballot  was  stamped 
to  the  left  of  the  names  of  Beck  and  Se^o, 
in  the  democratic  ticket,  and  Goats  in  the 
republican  ticket,  Stoner  in  the  prohibition 
ticket,  Yeoman,  Shultz,  Jones,  Green,  and 
Peck  in  the  people's  ticket,  and  is  also 
stamped  on  the  square  to  the  left  of  the  place 
for  commissioner  of  the  third  district  of  Por- 
ter county,  in  a  square  opposite  to  which 
there  is  no  candidate's  name  printed,  and  the 
ticket  as  to  that  office  is  left  blank ;  another 
was  stamped  in  the  squares  to  the  left  of  the 
names  of  Hammond,  Bartholomew,  and  Sega 
on  the  democratic  ticket,  and  to  the  left  of 
the  name  of  Burstram  on  the  republican  tick- 
et, and  on  the  squares  to  the  left  of  the  namea 
of  Shultz,  Green,  Peck,  and  Hamfeldt  in  tli# 
people's  ticket ;  also  in  the  squares  to  the  left 
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of  the  places  for  caDdfdates  for  prosecuting 
attorney,  county  surveyor,  and  commissioner 
of  tiie  third  district  on  the  prohibition  ticket, 
there  bein  j?  no  candidate  named  on  that  ticket 
for  either  of  these  offices  and  as  to  them,  the 
said  prohibition  ticket  being  blank. 

Four  of  these  rejected  ballots  contained 
large  blurred  marks  or  blotches  in  the  square 
surrounding  the  device,  four  or  five  times  as 
large  as  the  ordinary  stamp  mark ;  two  of 
these  were  voted  for  appellant  and  two  for  ap- 
pellee. This  leaves  for  consideration  but  five 
■of  the  twenty-one  rejected  votes.  These  all 
■contained  more  than  one  stamp  mark  in  the 
large  square  enclosing  the  device.  It  is  fur- 
ther found  that  these  twenty- one  votes  re- 
jected by  the  circuit  court  bore  no  other 
marks  than  those  above  indicated  and  that  six- 
teen of  them  were  so  stamped  as  to  indicate  an 
intention  to  vote  for  appellant,  and  five  of 
them  were  so  stamped  as  to  indicate  an  inten- 
tion to  vote  for  appellee.  As  we  have  seen, 
without  these  twenty-one  votes,  the  count 
stands  2046  for  appellee  and  2039  for  appel- 
lant about  which  there  is  no  disagreement.  It 
is  not  contended  by  appellant's  learned  coun- 
sel, as  we  understand  them,  that  these  twentv- 
one  ballots  were  marked  or  stamped  in  the 
manner  provided  by  what  is  known  as  our 
Australian  Ballot  Law ;  indeed,  it  is  virtually 
conceded  that  these  ballots  were  not  stamped 
and  marked  according  to  the  strict  letter  of 
that  law.  But  it  is  insisted  that  such  law  as 
to  its  directions  for  stamping  and  marking 
ballots  is  not  mandatory,  but  directory  sim- 
ply. So  much  of  sections  45  and  52  of  said 
law  as  amended  by  the  Act  approved  March  6, 
1891,  that  is  applicable,  reads  as  follows: 
Sec.  45 :  "The  voter  shall  then,  and  without 
leaving  the  room,  go  alone  into  any  of  the 
booths  which  may  be  unoccupied,  and  indi- 
cate the  candidate's  for  whom  he  desires  to  vote 
by  stamping  the  square  immediately  preced- 
ing their  names.  .  .  .  Provided,  however, 
that  if  he  shall  desire  to  vote  for  all  the  can- 
didates of  one  party  or  group  of  petitioners, 
he  may  place  the  stamp  on  the  large  square 
enclosing  the  device  and  preceding  the  title 
under  which  the  candidates  of  such  party  or 
group  of  petitioners  are  printed,  and  the  vote 
shall  then  be  counted  for  all  the  candidates 
under  that  title.  If  the  voter  stamps  the  large 
square  enclosing  the  device,  he  shall  not 
stamp  elsewhere  on  the  ballot,  unless  there 
be  no  candidate  for  some  office  in  the  list 
printed  under  such  stamped  device,  in  which 
case  he  may  indicate  his  choice  for  such  office 
bv  stamping  the  square  to  the  left  of  the  name 
of  any  candidate  for  such  office  on  any  other 
list.  A  stamp  on  a  ballot  in  violation  of 
this  provision  shall  be  treated  as  a  distin- 

f;uishin^  mark.  If  a  stamp  touches  a  square, 
t  shall  be  counted  on  the  square,  but  a  stamp 
that  touches  no  square  shall  be  treated  as  a 
distinguishing  mark."  ' 

''Sec.  52.  .  .  .  Any  ballot  which  shall 
bear  any  distinguishing  mark  or  mutilation 
shall  be  void,  and  shall  not  be  counted." 

The  ballot  containing  a  lead -pencil  mark 
across  the  name  of  Thomas  Hammond  was  in 
Tiolation  of  the  letter  of  the  statute  just 
quoted,  which  forbids  the  counting  of  a  bal- 
lot with  a  distinguishing  mark.    The  one 
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which  had  been  stamped  in  the  square  op- 
posite the  name  of  Henneger,  and  that  stamp 
mark  erased  so  that  a  hole  was  thereby  made 
through  the  ticket,  though  otherwise  prop- 
erly stamped  at  other  places  on  the  ballot,  is 
in  the  same  fix.  The  one  stamped  in  the 
square  containinj^  the  device  at  the  head  of 
the  republican  ticket,  and  also  stamped  be- 
tween the  word  **  republican"  at  the  top  of  the 
ticket,  and  to  the  left  of  the  name  of  w  illiam 
Johnston  on  said  republican  ticket,  is  in  vio- 
lation of  section  45,  which  forbids  a  stamp 
anywhere  else  on  the  ticket  when  stamped  in 
the  square  containing  the  device,  unless  there 
be  no  candidate  for  some  office  in  the  list 
printed  under  the  stamped  device.  The  ex- 
ception could  not  apply,  because  the  addi- 
tional stamp  here  was  in  the  republican  tick- 
et. The  statute  imperatively  requires  such 
additional  stamp  to  be  treated  as  a  distin- 
guishing mark,  and  the  other  section  declares 
such  a  ticket  to  be  void,  and  forbids  it  to  be 
counted.  The  two  stamped  in  the  square  sur- 
rounding the  rooster,  and  also  in  the  square 
to  the  left  of  each  of  the  names  in  the  demo- 
cratic ticket  falls  in  the  same  category  as  the 
last  one  above  mentioned.  The  one  stamped 
in  the  square  enclosing  the  eagle,  and  also 
stamped  to  the  left  of  the  names  of  Allen 
Reynolds  and  Joseph  Sego  on  the  democratic 
ticket,  there  being  a  full  list  of  candidates 
on  the  republican  ticket  for  the  various 
offices,  including  the  offices  for  which  Rey- 
nolds and  Sego  were  candidates,  is  in  viola- 
tion of  that  part  of  said  section  45  forbidding 
additional  stamps  on  the  ticket  when  the 
large  square  enclosing  the  device  is  stamped, 
where  there  Is  a  full  list  of  candidates  under 
the  device  stamped,  and  declaring  such  ad- 
ditional stamp  a  distinguishing  mark,  and 
the  other  section  52  declaring  it  void  and 
forbidding  it  to  be  counted.  The  one  stamped 
in  the  square  enclosing  the  rooster  and  also 
in  the  souare  to  the  left  of  the  name  of  Allen 
Reynolds  on  the  democratic  ticket  falls  in  the 
same  category  as  the  one  before  the  last.  The 
one  stamped  to  the  left  of  Beck  and  Sego  in 
the  democratic  ticket,  and  Coats  in  the  re- 
publican ticket,  Stoner  in  the  prohibition 
ticket.  Yeoman,  Shultz,  Jones,  Green  and 
Peck  in  the  people's  ticket,  and  also  stamped 
on  the  square  to  the  left  of  the  place  for  com- 
missioner of  the  third  district  of  Porter 
county  in  a  square  opposite  to  which  there  is 
no  candidate's  name  printed,  the  ticket  as  to 
that  office  being  left  blank,  is  a  violation  of 
said  section  45,  declaring  a  ticket  void,  being 
a  distinguishing  mark  to  stamp  at  another 
place  than  on  the  device,  and  forbidding  the 
same  to  be  counted.  There  are  only  the 
squares  to  the  left  of  names  on  the  various 
tickets  and  the  square  enclosing  the  device, 
that  can  be  lawfully  stamped  by  the  provis- 
ions of  section  45.  A  stamp  at  or  in  a 
square  opposite  no  candidate's  name  is  a  dis- 
tinguishing mark.  The  one  stamped  in  the 
squares  to  the  left  of  the  names  of  Hanunond, 
Bartholomew,  and  Sego,  on  the  democratic 
ticket,  and  to  the  left  of  the  name  of  Burstram 
on  the  republican  ticket,  and  also  on  the 
squares  to  the  left  of  the  names  of  Shultz, 
Oreen,  Peck,  and  Hamfcldt  in  the  people's 
ticket,  and  also  in  the  square  to  the  left  of 
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the  places  for  proaecutiiig  attorney,  county 
fur7eyor,  and  commiBsioner  of  the  third  dis- 
trict on  the  prohibition  ticket,  there  being 
no  candidate  named  on  that  ticket  for  either 
of  these  offices,  said  ticket  being  blank  as  to 
said  offices,  is  in  the  same  category  as  the 
last  one  above  mentioned.  We  need  not,  and 
do  not,  pass  upon  the  validity  of  the  four 
ballots  rejected,  because  they  each  contained 
large  blurred  marks  or  blotches  in  the  square 
surrounding  the  device  four  or  five  times  as 
large  as  the  ordinary  stamp  mark,  because 
two  of  them  were  for  appellant  and  two  were 
for  appellee,  making  the  result  the  same 
whether  they  are  counted  or  not.  The  five 
remaining  rejected  ballots  each  contained 
more  than  one  stamp  mark  in  the  large  square 
enclosing  the  device,  were  stamped  contrary 
to  section  45  the  literal  meaning  of  which  is 
that  one  stamp  mark  is  to  be  placed  In  any 
square,  and  no  more.  It  violates  section  52, 
in  that  such  unnecessary  stamp  marks  are 
distinguishing  marks,  and  by  its  terms  the 
ballots  are  made  void  and  arc  forbidden  to  be 
counted.  It  is  contended  that  the  statute  is 
directory  merely,  and  not  mandatory,  as  to  the 
method  of  marking  ballots  or  stamping  them. 
This  court,  in  speaking  of  this  very  provision 
of  the  law  in  Partin  v.  Wimberg,  180  Ind. 
566,  15  L.  R.  A.  778,  said :  "If  we  hold  this 
statute  to  be  directory  only,  and  not  manda- 
tory, we  are  left  entirely  without  any  fixed 
rule  by  which  the  officers  of  election  are  to  be 
guided  in  counting  the  ballots. "  Appellant's 
couDsel  earnestly  insist  that  though  the  ballot 
is  not  stamped  as  the  statute  requires,  and  in 
violation  of  its  terms,  yet  unless  there  is 
proof  that  the  unauthorized  or  prohibited 
marking  was  done  by  the  voter  for  a  corrupt 
motive,  the  ballot  must  be  counted.  Such  a 
construction  would  be  utterly  subversive  of 
the  leading  idea,  thought,  and  purpose  of  the 
act.  At  the  time  the  legislature  met  that 
passed  the  act,  there  was  a  general  belief  in 
the  public  mind- that  the  most  threatening 
evil  to  government  bv  the  people  was  bribery 
or  vote  buying  at  elections.  The  evil  was 
mere  dangerous  in  our  state  than  in  many  of 
our  sisters,  because  the  two  leading  political 
parties  were  so  nearly  matched  in  numbers, 
thus  rendering  it  practicable  to  change  the 
result  by  the  purchase  of  a  few  thousand 
votes.  Criminal  statutes  imposing  severe 
penalties  against  the  crime  had  proven  but 
idle  and  powerless  fulminations,  at  which 
both  the  buyer  and  seller  laughed,  feeling 
that  their  mutual  interest  would  hold  the 
secret  of  their  crime  against  free  government 
securely  locked  in  their  breasts.  So  that  the 
statute  was  the  outgrowth  of  the  desire  of  all 
to  rid  the  state  of  the  burning  disgrace  and 


ominous  danger  to  popular  government.  And 
the  leading  iilca  and  thought  of  the  whole  act 
was  not  to  ailord  relief  against  the  fraud  of 
vote  buying  and  bribery  at  elections  after 
its  commission,  but  it  was  to  devise  a  plan 
by  which  the  honest  voter  could  not  only  be 
freed  from  intimidation  by  making  his  vote 
a  secret  known  only  to  himself  and  his  God, 
but  it  was  to  absolutely  shut  the  door  against 
making  merchandise  of  his  vote  b^  the  cor- 
ruptible voter  as  near  as  human  ingenuity 
could  devise  such  a  plan.  That  the  plan  hat 
proven  eminently  successful  is  evidenced  by 
the  fact  that  all  political  parties  warmly  ap- 
prove the  law,  and  that  thirty  odd  of  our 
sister  states  have  since  substantially  adopted 
it.  The  idea  was  not,  as  appellant  s  counsel 
seem  to  think,  to  so  provide  as  to  render  it 
impossible  for  the  purchased  or  bribed  voter 
to  afterwards  identify  the  ticket  he  voted' by 
looking  at  and  inspecting  it,  because  the 
other  provisions  of  the  act  provide  for  a  de- 
struction of  the  ballots  after  they  are  counted, 
and  before  anybody  except  the  officers  can  see 
them.  But  it  was  to  guard  against  the  pos- 
sibility of  the  vote  seller  indicating  to  the 
buyer  in  advance  how  his  ballot  would  be 
distinguished  from  the  other  ballots  in  the 
box,  so  that  the  buyer  or  his  agent,  who  may 
be  one  of  the  election  officers,  could  tell  when 
the  bribed  voter's  ballot  was  reached  in  the 
count  that  such  bribed  voter  had  carried  out 
his  contract.  It  was  believed  that  if  it  could 
be  rendered  impossible  for  the  buyer  or  his 
agent  to  identify  the  ballot  voted  by  the  pur- 
chased voter  from  a  mere  indication  before- 
hand how  it  should  be  marked,  the  desired 
end  would  be  readied,  because  it  was  be- 
lieved that,  as  a  general  thing,  a  vote  buyer 
would  not  risk  his  money  on  a  vote  seller 
without  some  assurance  other  than  the  mere 
word  of  the  bribed  voter.  To  that  end  a 
stamp,  the  same  stamp,  is  required  to  be  used 
in  marking  ballots  and  indicating  the  voter's 
choice,  instead  of  a  pen  or  pencil,  which 
could  be  given  t^  peculiar  turn  or  a  peculiar 
mark  so  as  to  distinguish  the  ballot.  If  that 
is  true,  how  much  more  is  it  true  that  to 
carry  out  the  general  intent  of  the  act  that 
the  ballots  here  in  question  are  all  in  viola- 
tion of  the  act.  Many  of  them  are  expressly 
declared  by  the  terms  of  the  act  void,  and 
the  others  are  such  as  render  it  possible  to 
identify  the  ballot  by  the  person  engaged  in 
buying  it.  See  Beehtd  v.  Albin  (Ind.)  at  last 
term. 

Without  counting  the  two  tickets  rejected 
by  the  court  because  they  were  not  protested, 
the  appellee  has  a  clear  plurality  of  all  the 
votes  bv  five. 

17ie  judgment  u  ther^en  (nffinnetL 
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STATE  of  North  Carolina,  Appt, 
T.  L.  MOORK 

!•  If  SA  oeeapatioB  tax  eaA  be  npheld 
in  aay  case  as  an  ezerdfle  of  the  taxinfl^ 
power*  it  muflt  not  violate  a  constitutional  re- 
quirement of  uniformity,  and  therefore  atazim- 
iKMed  by  the  leylolature  on  the  exeroiae  of 'an  oo- 
oupatloD  in  some  oounttea  kmt  not  in  others  is 
unoonstitutional. 

8.  The  oecnpation  of  an  *'eniii:rant 
accent**  does  not  belong  to  that  olaas  which  Is  so 
inherently  harmful  or  danfferous  to  the  public 
that  it  may  be  either  directly  or  indirectly  re- 
stricted or  prohibited,  where  the  occupation  con- 
sists merely  in  hiring  laborers  in  the  state  to  be 
employed  beyond  the  limits  of  the  state. 

8*  A  license  fbe  of  $ltOOO  for  the  occn* 
pation  of  an  emif^raat  ag^nt  unaccom- 
panied by  any  police  regulation  whaterer,  ia  un- 
reasonable and  cannot  be  upheld. 

(November  Zi,  1808w) 

APPEAL  by  the  state  from  a  juagment  of 
the  Criminal  Coart  for  New  Hanover 
County  acc^uitting  defeiidant  of  a  violation 
of  the  Emigrant  Agent  Act.    Affirmed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  Frank  L  Osborne*  Atty-Oen.^  for 
the  Slate. 

Mr.  Junius  Davis*  for  appellee : 

The  act  violates  the  rules  of  uniformity 
prescribed  by  the  constitution  of  the  state  for 
the  levying  and  assessing  of  taxes. 

Stats  V.  P&weU,  100  N.  C.  526;  PutU  ▼. 
Gaston  Oeunty  Oamrs.  94  N.  C,  718,  65  Am. 
Rep.  688;  Worth  v.  Wilmington  A  W.  R. 
Oo.  89  N.  C.  295,  46  Am.  Rep.  679 ;  Oa^in 
T.  Tarhoro,  78  N.  C.  121 ;  Wiliy  v.  Salisbury 
Comrs.  Ill  N.  C.  400. 

It  violates  articles  1  and  17  of  the  Bill  of 
Rights. 

1  Cooley,  Const.  Lim.  6th  ed.  p.  744; 
Butcher*s  Union  S.  H.  db  L.  8.  L.  Co.  ▼. 
Oresunt  Oily  L.  S.  L.  A  S.  H.  Co.  Ill  U. 
8.  757,  28  L.  ed.  591. 

The  act  is  leveled  at  the  laboring  class 
only,  that  great  mass  who  earn  their  living 
in  the  sweat  of  the  brow,  and  is  a  barrier  to 
many  who  may  wish  to  embrace  the  oppor- 
tunity and  means  offered  by  agents  to  emi- 
grate from  the  state  in  the  hope  of  bettering 
their  condition. 

Ex  parte  Kubaek,  9  L.  R.  A.  482,  86  Cal. 
274. 

It  is  not  "the  law  of  the  land.* 

It  is  partial  only  in  its  operation.  It  does 
Dot  embrace  all  pursuing  the  denounced  call- 
in]^  within  the  state,  but  applies  only  to  cer- 
tain counties  and  makes  highly  penal  in 
them,  what  is  entirely  lawful  in  the  other 
counties  of  the  state. 


State  y.  Diidne,  98  N.  C.  788 ;  Be  Jaeobe, 
98  N.  Y.  98,  60  Am.  Rep.  686;  Feople  v. 
OilUon,  109  K.  T.  889;  f^opU  ▼.  Marx,  99 
K.  Y.  877,  62  Am.  Rep.  40 ;  StaU  v.  Oood- 
mil  6  L.  R.  A.  621,  88  W.  Ya.  179;  StaU 
V.  Fire  Creek  Goal  <§  a  a>.  6  L.  R.  A.  85^ , 
83  W.  Va.  188 ;  Baker  t.  P&Hland^  5  8awy. ' 
566;  Com.  y.  Perry,  14  L.  R.  A.  826,  155 
Mass.  117;  Durkee  y.  JaneeviUe,  28  Wis. 
464,  9  Am.  Rep.  608. 

It  violates  the  Constitution  of  the  United 
States,  in  that  it  is  an  attempted  interference 
with  the  rigbt  of  congress  to  regulate  com- 
merce  between  the  states.  For  interstate 
commerce  consists  as  well  of  the  transit  of 
persons  from  state  to  state,  of  emigration 
from  one  state  to  another,  as  of  the  transpot-j 
tation  of  merchandise. 

McCaU  V.  Califomia,  186  U.  6.  104.  84  L. 
ed.  892 ;  BMine  y.  Shelby  County  Tax.  DieU 
120  U.  S.  498,  80  L.  ed.  698;  Bnmmer  ▼. 
BOnnan,  188  U.  S.  81,  84  L.  ed.  863 ;  Minna- 
aota  y.  Barber,  136  U.  S.  826,  84  L.  ed.  460. 

It  violates  the  14th  Amendment  to  the  Con* 
stitution  of  the  United  States. 

It  denies  to  those  engaged  in  the  business 
of  hiring,  within  the  prescribed  counties, 
laborers  to  leave  the  state,  the  equal  protec* 
tion  of  the  law. 

San  Mateo  County  y.  SoutTiem  Pac.  B.  Co.l 
Bawy.  617,  18  Fed.  Rep.  146,  722 ;  8  Am.  S^ 
Eng.  R.  R.  Cas.  11,  12,  16 ;  Barbier  ▼.  Con^ 
oUy,  118  U.  S.  81,  28  L.  ed.  924 ;  Pearson  y. 
PoHland,  69  Me.  278,  81  Am.  Rep.  276 :  Min^ 
neapolis  d  St.  L.  R.  Oo.  y.  Beekwith,  129  U.' 
S.  28,  29,  82  L.  ed.  686 ;  Tick  Wo  v.  Hopkins, 
118  U.  8.  369-878,  30  L.  ed.  226,  227 ;  StaU 
▼.  Divine^  supra. 

The  reason  of  the  act  is  public  history. 
For  it  is  notorious  that  its  openly  avowed 
purpose  was  to  prevent  negro  laborers  from 
leaving  the  state. 

It  is  a  bold  and  patent  attempt  to  accooi* 
plish  an  unlawful  object  in  an  alleged  law- 
ful way. 

Henderson  ▼.  Wickham,  92  U.  8.  268,  2S 
L.  ed.  548 ;  Chy  Lung  y.  Freeman,  92  U.  S. 
276,  28  L.  ed.  650;  Hannibal  d  St.  J.  B. 
Co.  V.  Hvsen,  95  U.  8.  472,  24  L.  ed.  680; 
San  Mateo  County  y.  Southern  Poo,  B.  Oo. 
supra, 

Shepberd*  Ch.  J,,  delivered  the  opinion 
of  the  court : 

This  is  an  Indictment  for  the  violation  of 
chapter  76,  Acts  1891 ;  and  it  is  found  in  the 
special  verdict  that  the  defendant,  "without 
having  first  procured  a  license  therefor  from 
the  treasurer  of  the  state  of  North  Carolina, 
did  hire  six  laborers  in  the  county  of  New 
Hanover,  in  the  state  aforesaid,  to  be  em- 
ployed  beyond  the  limits  of  the  said  state, 
and  did  solicit  other  laborers  in  said  county 
to  hire  themselves  to  be  so  employed,  and 
that  the  said  defendant  on  the  day  aforesaid, 
and  in  the  county  aforesaid,  was  engaged  in 


Nora.— The  above  is  unusually  important  as  a 
deoifiion  that  a  constitution  a  1  provisioD  for  uni- 
f  ormitT  applies  to  an  oocupation  tax  where  that  is 
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imposed  for  revenue.  This  quettion  has  beretofOra 
been  but  tliffhtljr  touched  In  the  dadaiona  of  the 
courts. 


See  also  28  L.  R.  A.  110,  588;  29  L.  R.  A.  608,  734;  40  L.  R.  A.  227;  34  L.  R. 
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the  bofliness  of  hiring  in  the  said  county  la- 
borers to  be  employ^  beyond  the  limits  of 
said  state,  and  that  the  said  county  of  New 
Hanoyer  is  east  of  the  line,  as  at  present  es- 
tablished, and  as  so  established  on  the  6th 
day  of  February,  1891,  for  the  receiving  of 
patients  by  the  North  Carolina  Insane  Asy- 
lum." The  act  referred  to  excludes,  in  ex- 
press termfe,  from  its  operation,  any  of  the 
counties  in  the  state  which  are  west  of  the 
said  line,  except  a  few,  which  are  therein 
specifically  named ;  and  thus  it  appears  that 
the  same  occupation  may  be  lawfully  and 
freely  pursued  in  many  of  the  counties  of 
North  Carolina,  while  in  others  a  license  fee 
of  $1,000  is  required  to  be  paid  into  the  state 
treasury,  and  its  pursuit  without  such  a  li- 
cense is  denounced  as  a  criminal  offense  and 
punishable  by  a  fine  of  "not  less  than  Aye 
hundred  dollars  and  not  more  than  five  thous- 
and dollars,"  or  by  imprisonment  in  the 
county  jail  *'not  less  than  four  months,  or 
confinement  in  the  state  prison  at  hard  labor 
not  exceeding  two  years  for  each  and  every 
offense,  within  the  discretion  of  the  court. 
It  must  be  manifest  from  these  provisions 
that  the  priDciple  of  uniformity  is  entirely 
disregarded,  and  that,  if  the  act  is  to  be  con- 
sidered as  an  exercise  of  the  taxing  power  of 
the  legislature,  it  must,  under  the  repeated 
decisions  of  this  court,  be  declared  unconsti- 
tutional and  void.  Const,  art.  5,  g  8,  au- 
thorizes the  legislature  to  tax  "trades,  pro- 
fessions, franchises,"  etc.  ;  and,  although  it 
is  not  expressly  provided  that  such  taxes  shall 
be  uniform,  "yet,"  says  Rodman,  J,,  speak- 
ing for  the  court  in  Oatlin  y.  Tarbaro,  78  N. 
C.  119,  "a  tax  not  uniform,  as  properly  un- 
derstood, would  be  so  inconsistent  with  nat- 
ural justice,  and  with  the  intent  which  is 
apparent  in  the  section  of  the  constitution 
above  cited,  that  it  may  b^  admitted  that  the 
collection  of  such  a  tax  would  be  restricted 
as  unconstitutional."  In  Worth  y,  Wilming- 
ton ±  W.  R,  Co,,  89  N.  C.  291,  45  Am.  Rep. 
679,  the  principle  just  stated  was  distinctly 
recognized,  and  declared  to  be  within  the 
spirit  and  meaning  of  the  fundamental  law. 
Smith,  Ch,  •/.,  in  delivering  the  opinion  of 
the  court,  said :  "  We  should  be  reluctant  to 
hold,  if  there  were  no  question  of  constitu- 
tional right  involved,  that  this  method  of 
levying  taxes  was  sanctioned  by  our  own 
constitution,  and  consistent  with  the  equal- 
ity and  uniformity  which  it  contemplates. 
The  'uniform  mis'*  to  be  observed  in  the  ex- 
ercise of  the  taxing  power  seems  to  be  so  far 
applicable  to  the  taxes  imposed  on  'trades, 
professions,  franchises  and  incomes, '  as  to  re- 
quire that  no  discriminating  tax  be  imposed 
upon  persons  pursuing  the  same  vocation, 
while  varying  amounts  may  be  assessed  upon 
vocations  or  employments  of  different  kinds. " 
Again,  in  Tiiitt  v.  Ocuton  County  Comrs, ,  94 
N.  C.  709,  55  Am.  Rep.  688,  it  was  said : 
"The  principle  of  uniformity  pervades  the 
fundamental  law,  and  while  not  in  the  con- 
stitution applied  in  express  terms  to  the  tax 
on  trades,  professions,  etc.,  necessarily  un- 
derlies the  power  of  imposing  such  tax. "  In 
this  last  case  the  court  adopted  the  words  of 
Miller,  J.,  in  the  Stats  Railroad  Tax  Caui, 
92  U.  8.  575,  28  L.  ed.  668,  "that  while  one] 
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tax  may  be  imposed  upon  innkeepers,  another 
upon  ferries,  and  a  still  different  tax  on  rail- 
roads, the  taxation  must  be  the  same  on  each 
class  that  is,  the  same  tax  upon  all  innkeep- 
ers, upon  all  ferries,  and  upon  all  railroads, 
in  their  respective  classes  as  taxable  sub- 
jects." And  again,  in  Btate  v.  PotoeUt  100 
N.  C.  525,  the  same  language  was  accepted 
as  a  correct  definition  of  "uniformity,"  and 
it  was  repeated  that  "uniformity,  in  its  legal 
and  proper  sense,  is  inseparably  incident  to 
.the  power  of  taxation."  The  act  under  con- 
sideration, if  intended  to  impose  a  tax,  in 
the  legal  signification  of  the  term,  very 
plainly  falls  within  the  inhibition  of  the 
organic  law,  as  interpreted  so  often  by  this 
court,  for  it  cannot,  with  the  least  show  of 
reason,  be  contended  that  the  principle  of  uni- 
formity is  not  violated  when  the  same  oc- 
cupation is  heavily  taxed  in  one  county, 
while  in  an  adjoinme  county  it  is  entirely 
free  and  untrammeled.  It  is  too  plain  for 
argument  that  if  the  legislature  had  passed 
an  act  imposing  a  tax  upon  merchants  doing 
business  in  the  counties  of  New  Hanover, 
Pender,  and  Bladen,  while  like  merchants 
in  the  counties  of  Brunswick,  Robeson,  and 
Richmond  were  not  required  to  pay  such  tax, 
the  act  would  be  void ;  and  yet  such  a  dis- 
crimination in  taxation  would  be  no  greater 
than  that  which  is  attempted  to  be  mfuie  un- 
der the  statute  in  question.  It  is  not  very 
unusual  in  this  country  for  the  state,  either 
directly,  or  through  its  various  municipal 
corporations,  to  require  the  payment  of  a 
certain  amount  for  the  privilege  of  prosecut- 
ing one's  profession  or  calling ;  and  this  is 
required,  indiscriminately,  of  all  kinds  of 
occupations,  whatever  be  their  character, — 
whether  harmful  or  innocent;  whether  the 
license  is  necessary  to  the  protection  of  the 
public,  or  not.  ''^While  the  courts  are  not 
uniform  in  the  presentation  of  the  grounds 
upon  which  the  general  reouirement  of  a  li- 
cense for  all  kinds  of  employments  ma^  be 
justified,  on  one  ground  or  another,  the  right 
to  impose  the  license  has  been  very  generally 
recognized.  Whatever  refinements  of  reason- 
ing may  be  indulged  in,  there  are  but  two 
substantial  phases  to  the  imposition  of  a  li- 
cense tax  on  professions  and  occupations.  It 
is  either  a  license,  strictly  so  called,  im- 
posed in  the  exercise  of  the  ordinary  police 
power  of  the  state,  or  it  is  a  tax  laid  in  the 
exercise  of  the  power  of  taxation."  Tiede- 
man,  Pol.  Powers,  §  101;  Cooley,  Taxn. 
408.  We  have  seen  that  under  the  latter  view 
the  law  under  consideration  cannot  be  sus- 
tained, for  the  want  of  the  uniformity  re- 
quired by  the  constitution ;  and  this  brings 
us  to  the  other  branch  of  the  inquiry,^ 
whether  it  can  be  upheld  as  a  regulation  un- 
der the  police  power  of  the  state. 

2.  "The  police  of  a  state,  in  a  comprehen- 
sive sense,  embraces  its  whole  system  of  in- 
ternal regulation,  by  which  the  state  seeks 
not  only  to  preserve  the  public  order  and  to 
prevent  offenses  against  tne  state,  but  also  to 
establish  for  the  intercourse  of  citizen  with 
citizen  those  rules  of  good  manners  and  good 
neighborhood  which  are  calculated  to  pre- 
vent a  confiict  of  rights,  and  to  insure  to  each 
the  uninterrupted  enjoyment  of  his  own,  so 
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far  as  Is  reasonably  consistent  with  a  like 
enjoyment  of  rights  by  others."  Cooley, 
Const.  Lim.  704.  '*The  power  is  very  broad 
and  comprehensive,  and  is  exercised  to  pro- 
mote the  health,  comfort,  safety  and  welfare 
of  society.  Its  exercise  in  extreme  cases  is 
frequently  justified  by  the  maxim  'saluspop- 
ttli  suprema  lex  est.  *  It  is  used  to  regulate 
the  use  of  property  by  enforcing  the  maxim 
*8ic  utere  tuo^  ut  alieuum  non  Ictdas.*  Under 
it  the  conduct  of  an  individual  and  the  use 
of  property  may  be  regulated  so  as  to  inter* 
fere,  to  some  extent,  with  the  freedom  of  the 
one  and  the  enjoyment  of  the  other."  Us 
Jacobs,  98  N.  Y.  ««.  50  Am.  Rep.  C36 ;  Tiede- 
man,  Pol.  Powers,  §  1.  "This  power,  un- 
der our  federal  system  of  government,  has 
been  left  with  the  states,  and  the  .only  limit 
to  its  exercise  in  the  enactment  of  laws  by 
their  legislatures  is,  that  they  shall  not  prove 
repugnant  to  the  provisions  of  the  funda- 
mental law — the  state  constitution  and  the 
Federal  Constitution,  with  the  laws  made  un- 
der its  delegated  powers."  State  v.  Moore, 
104  N.  C.  714 ;  Cooley,  Const.  Lim.  *574. 
In  its  fair  and  reasonable  exercise,  the  legis- 
lature, by  reason  of  the  very  nature  of  the 
power,  is  not  restricted  by  constitutional 
provisions  in  reference  to  uniformity,  as, 
says  Judge  Cooley,  "the  circumstances  of  a 
particular  locality,  or  the  prevailing  public 
sentiment  in  that  section  of  the  state,  may 
requiie  or  make  acceptable  different  police 
regulations  from  those  demanded  in  another. 
These  discriminations  are  made  constantly, 
and  the  fact  that  the  laws  are  of  local  or  spe- 
cial operation,  only,  is  not  supposed  to  ren- 
der them  obnoxious  in  principle."  Cooley, 
Const.  Lim.  480.  This  principle  has  been 
fully  recognized  in  this  state,  and  is  illus- 
trated by  many  decisions.  In  Intendani  of 
Raleigh  v.  JSorrell,  46  N.  C.  49,  an  ordinance 
of  the  city  of  Raleigh  requiring,  under  pen- 
alty, oats  to  be  weighed  by  the  public  weigh- 
mastcr,  before  being  oifercd  for  sale,  was 
sustained  as  a  valid  police  regulation.  So, 
an  ordinance  forbidding  the  sale  of  fresh 
moat  in  the  town  of  Durham,  except  at  the 
market  house  (State  v.  Pendergrass,  106  N. 
C.  664),  and  an  act  regulating  the  sale  of 
need  cotton  in  certain  counties  of  the  state, 
were  held  to  be  a  proper  exercise  of  the  po- 
lice power.  So  also,  it  may  be  stated,  as  a 
?;eneral  principle,  that  all  calling  and  pro- 
essions  which,  by  reason  of  their  peculiar 
character,  may  directly  or  indirectly  do  harm 
to  the  public,  are  subject  to  police  regula- 
tions, and  a  license  may  be  required  for 
their  prosecution.  "  On  this  principle, "  says 
Tiedeman  (Pol.  Powers,  §  101),  "attorneys, 
physicians,  druggists,  engineers  and  otuer 
skilled  workmen  may  be  required  to  procure 
a  license,  which  would  certify  to  their  fitness 
to  pursue  their  respective  callings,  in  which 
professional  skill  is  most  necessarj^,  and  in 
which  the  Ignorance  of  the  practitioner  is 
likely  to  be  productive  of  great  harm  to  the 
public,  and  to  individuals  coming  into  busi- 
ness relations  with  them.  So  also,  the  li- 
censing of  dramshops,  green  groceries,  hack- 
men  and  the  like,  is  justifiable,  in  order  that 
these  callings  may  be  effectually  brought 
within  the  police  supervision,  which  is  nec- 
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essary  to  prevent  the  occupation  becoming 
harmful  to  the  public."    It  must  not  be  un- 
derstood, however,  that  the  exercise  of  the 
police  power  is  without  limit.     On  the  con- 
trary,  it  is  settled  by  abundant  authority 
that,  while  it  is  for  the  legislature  to  deter- 
mine what  regulations  are  needed  to  protect 
the  public  health,  and  secure  public  comfort 
and  safety,  and  its  measures  calculated  and 
intended  to  accomplish  these  ends  are  gen- 
erally within  its  discretion,  and  not  the  sub- 
ject of  judicial  review,  it  is  nevertheless  true 
tliat  this  extensive  authority  must  be  exer- 
cised in  subordination  to  those  great  princi- 
ples of  fundamental  law  which  are  designed 
for  the  protection  of  the  liberty  and  the  prop- 
erty of  the  citizen.     "Liberty,  in  its  broad 
sense,  as  understood  in  this  country  means 
the  right  not  only  of  freedom  from  servitude, 
imprisonment,  or  restraint  but  the  right  of 
tne  to  use  his  faculties  in  all  lawful  wars, 
to  live  and  work  where  he  will,  to  earn  nis 
livelihood  in  any  lawful  calling  and  to  pur- 
sue any  lawful  trade  or  vocation. "    Be  Jaeob§, 
supra;  People  v.  Qillson,  109  N.  Y.  389.     In 
Butchers*  Union  S.  H,  dt  X.  8,  L.  Co.  v.  Ore*- 
cent  City  L,  8,  L.  A  8,  H,  Co,  111   U.  8. 
746,   28  L.  ed.  685,  Mr.  Justice  Field  said 
"that  among  the  inalienable  rights  as  pro- 
claimed in  the  declaration  of  independence 
is  the  right  of  men  to  pursue    .     .     .     any 
lawful  business  or  vocation  in  any  manner 
not   inconsistent  with  the  equal  rights  of 
others.     .     .     .     The  right  to  pursue  them, 
without  let  or  hindrance,  except  that  which 
is  applied  to  all  persons  of  the  same  age,  sex 
and  condition,  is  a  distinguishing  privilege 
of  citizens  of  the  United  States,  and  an  essen- 
tial element  of  that  freedom  which  they  claim 
as  their  birthright. "    In  the  same  case,  Mr. 
Justice  Bradley  said:    "I  hold  that  the  lib- 
erty of  pursuit,  the  ri^ht  to  follow  any  of 
the  ordinary  callings  of  life,  is  one  of  the 
privileges  of  a  citizen,  of  which  he  cannot 
be  deprived,  without  invadine  his  right  to 
liberty,  within  the  meanine  of  the  constitu- 
tion."   In  BertMfy.  O'BeiRy,  74  N.  Y.  509. 
80  Am.  Rep.  823,  Andrews,  J.,  remarked  that 
a  man's  right  to  liberty  includes  "the  right 
to  exercise  his  faculties,  and  to  follow  a  law- 
ful vocation  for  the  support  of  life."    Jud{f9 
Cooley  says:    "The  general  rule,  undoubt- 
edly. Is  that  any  person  is  at  liberty  to  pur- 
sue any  lawful  calling,  and  to  do  so  in  his 
own  way,  not  encroaching  on  the  rights  of 
others.     It  is  not  ^competent,   therefore,   to 
forbid  any  person  or  class  of  persons,  whether 
citizens  or  resident  aliens,  offering  their  serv- 
ices in  lawful  business,  or  to  subject  others 
to  penalties  for  employing  them. "    These  au- 
thorities are  referred  to  for  the  purpose  of 
showing  that,  under  the  mere  guise  of  a  po- 
lice regulation,  a  person  cannot  be  unduly  re- 
stricted,  or  substantially   prohibited,   from 
pursuing  a  lawful  occupation.     In  order  to 
justify  such  legislation,  the  business  must 
itself  be  of  such  a  nature  that  Its  prosecution 
will  do  damage  to  the  public,  whatever  may 
be  the  character  and  qualification  of  those 
who  engage  in  it.     Mr.  Tiedeman,  in  his 
very  reliable  work   (Pol.  Powers,  p.  290), 
remarks :    "  In  order  to  prohibit  the  prosecu- 
tion of  a  trade  altogether,  the  injury  to  the 
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public,  which  furnishes  the  justification  for 
such  a  law,  must  proceed  from  the  inherent 
character  of  the  business.  .  .  .  But,  if 
the  business  is  not  inherently  harmful  the 
proflecution  of  it  cannot  rightfully  be  prohib- 
ited to  one  who  will  conduct  the  business  in 
«  proper  and  circumspect  manner.  Such  an 
one  would  be  'deprived  of  his  liberty'  with- 
out due  process  of  law. "  It  is  on  the  ground 
of  their  inherently  harmful  and  dangerous 
character  that  the  keeping  of  gaming  tables 
or  the  selling  of  intoxicating  liquor,  or  other 
things  of  a  iTemoralizing  nature,  may  be  ah- 
oolutely  prohibited.  Mugler  y.  Kansas,  123 
U.  S.  »23.  31  L.  ed.  205 ;  8taU  y.  Jat/ner,  81 
K.  G.  534.  This  may  be,  and  is  often,  di- 
rectly accomolisbed  by  legislation,  which. 
In  its  terms,  is  expressly  prohibitory,  instead 
of  the  circuitous  method  of  imposing  a  bur- 
den in  the  nature  of  a  license  as  a  police  reg- 
ulation, which  is  difficult  or  impossible  to 
"be  borne,  and  which,  in  the  end,  may  make 
the  occupation  unprofitable.  Cooley,  Taxn. 
404. 

It  must  be  apparent  from  an  examination 
of  the  statute  in  question  that  the  occupation 
of  an  **  emigrant  agent,  **  as  defined  therein, 
does  not  belone  to  that  class  which  is  so  in- 
herently harmful  or  dangerous  to  the  public 
that  it  may  either  directly  or  indirectly,  be 
restricted  or  prohibited.  The  statute  defines 
the  said  occupation  **"  to  mean  any  person  en- 
gaged in  hiring  laborers  in  this  state  to  be 
employed  beyond  the  limits  of  the  same."  It 
cannot  be  seriously  contended  that  a  laborer, 
under  our  system  of  govemment,  as  indicated 
by  the  unquestionable  authorities  to  which 
-we  have  referred,  does  not  possess  the  right 
of  hiring  his  services  to  any  one,  either  with- 
in or  without  the  state ;  and,  if  he  may  do 
'this,  we  are  unable  to  see,  as  we  have  just 
remarked,  how  an  agent  or  other  person  en- 
f^aged  in  hiring  him  to  be  employed  without 
the  state  can  be  considered  as  following  an 
occupation  which,  in  itself,  is  inherently 
dangerous  or  harmful,  in  the  sense  above 
mentioned.  Indeed,  this  position  is  fully 
conceded  by  the  attorney -general,  and  we 
'Will  now  consider  whether  the  license  im- 
posed by  the  act  is  restrictive  or  prohibitory 
in  its  character. 

While  the  jjrobable  harm  and  inconven- 
ience of  immigration,  to  the  public,  may 
not  be  averted  by  such  legislation,  it  is.  of 
the  greatest  importance  to  all  of  the  citizens 
of  the  state  that  the  inexperienced  and  artless 
laborer  may  not  be  imposed  upon  by  the  false 
representations  and  other  fraudulent  practices 
of  an  emigrant  agent;  and  it  is  one  of  the 
highest  duties  imposed  upon  the  lawmakers 
to  prevent  such  abuses  by  prescribing  rigid 
«nd  appropriate  regulations,  under  wliich  the 
said  occupation  can  alone  be  followed.  Reg- 
ulations of  this  nature  may  be  made  in  a 
Tariety  of  ways,  but  that  which  is  most  com- 
monly adopted  is  the  requirement  of  a  license 
fee,  which  is  exacted  for  the  purpose  of  de- 
fraying the  probable  expenses  of  ascertain- 
ing the  moral  and  other  qualifications  of  the 
propofled  licensee,  and  the  proper  inspection 
or  other  necessary  police  supervision  under 
which  the  particular  business  is  to  be  con- 
ducted.   While  the  means  adopted  must  have 


a  relation  to  the  accomplishment  of  thef><' 
ends,  it  is  not  absolutely  necessair,  In  all 
cases,  that  the  law  or  ordinance  imposing 
the  license  should  prescribe  any  specific  reg- 
ulation, and  it  is  sufticient  if  the  court  can 
see  that  the  fee  exacted  is  a  reasonable  pro- 
portion of  the  necessary  expenses  incident  to 
the  general  police  supervision.    The  entire 
absence,  however,  of  any  regulation  or  of 
any  police  supervision  wliatever  is  a  power- 
ful aid  (and  especially  where  the  amount  ex- 
acted is  very  large)  m  determining  whether 
the  license  is  not  really  a  diseuised  species 
of  taxation,  or  an  indirect  method  of  unduly 
restricting  or  prohibiting  the  business  alto- 
gether.   In  this  case,  however,  we  have  no 
hesitation  in  reaching  the  conclusion  that  the 
act  in  question  is  not,  and  was  not  intended 
as,  a  mere  regulation,  but  its  object  was  ei- 
ther to  tax  or  to  restrict  or  prohibit  the  par- 
ticular occupation  mentioned  therein.    This 
is  evident  from  the  fact  that  it  does  not  con- 
tain any  of  the  features  of  a  police  regula- 
tion, nor  is  it  connected  in  any  way  with 
any  police  supervision.     Ko  provision  what- 
ever is  made  for  the  ascertainment  of  the 
moral  character  or  other  (qualities  of  the  ap- 
plicant.   The  statute  provides  that  "any  per- 
son shall  be  entitled  to  a  license**  upon  the 
payment  of  the  prescribed  fee,  and  therefore 
the  vilest  impostor  may  demand  a  license, 
and  the  treasurer  has  no  discretion  to  with- 
hold it.     Neither  are  there  any  regulations 
as  to  the  manner  in  which  the  business  is  to 
be  carried  on,  and  the  licensee  is  left  entirely 
unrestrained,   except  so  far  as  he  may  be 
amenable  to  the  general  law.     Even  if  there 
were  such  regulations,  there  is  an  utter  ab- 
sence of  any  provision  for  an  inspector,  or 
other  officer  whose  duty  it  is  to  enforce  them. 
The  general  scope  and  tendency  of  the  act, 
in  connection  with  the  exaction  of  the  very 
large  license  fee,  induce  us  to  believe  that, 
viewed  as  a  police  regulation,  it  is  so  far 
restrictive  and  prohibitory  as  to  contravene 
those  fundamental  principles  we  have  enun- 
ciated, and  which  are  intended  to  protect  the 
citizen  in  the  pursuit  of  an  occupation  not 
inherently  dangerous  or  harmful  to  the  pub- 
lic.    It  may  be  regulated,  but  it  cannot  be 
indirectly  prohibited,  by  an  exercise  of  the 
police  power.      Whatever  doubt,  however, 
that  may  possibly  remain  as  to  the  validity 
of  the  act  as  a  police  regulation  may  be  dis- 
sipated when  we  consider  the  reasonablenesa 
of  the  amount  required  for  the  license.     We 
have  already  adverted  to  this  principle,  nnd 
will  refer  to  some  of  the  many  authorities 
upon  the  subject.     In  Cooley  on  Taxation 
(page  408) ,  it  is  said  :    **  Where  the  grant  is 
not  made  for  revenue,  but  for  regulation,  a 
much  narrower  construction  is  to  be  applied. 
A  fee  for  the  license  may  be  exacted,  but  it 
must  be  such  a  fee,  only,  as  will  legitimately 
assist  in  the  regulation ;  and  it  should  not 
exceed  the  necessary  or  probable  expense  of 
issuing  the  license,  and  of  inspecting?  and 
regulating  the  business  which  it  covers. "    In 
Tiedeman.  Pol.   Powers,   §  274,    it  is  said 
that,  "in  the  regulation  of  occupations,  it  is 
constitutional  to  require  those  who  apply  for 
a  license  to  pay  a  reasonable  sum  to  defray 
the  expenses  of  issuing  the  license,  and  maiu- 
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tainiog  the  police  Bupenrision. "  The  prin- 
ciple has  been  emphatically  recognized  by 
this  court  in  State  ▼.  Bean,  91  N.  G.  554. 
In  that  case  it  appeared  that  the  town  of 
Salisbury,  had  under  its  ch.irter,  the  author- 
ity to  regulate  the  manner  in  which  pro- 
yisions  might  be  sold  in  Its  "streets  and 
markets, "  and  to  enforce  such  regulations  by 
appropriate  penalties,  etc.  The  ordinance 
proviaed  that  ^'no  butcher  or  other  person 
shall  cut  up  and  expose  to  sale  any  fresh 
meats  within  the  limits  of  Salisbury  without 
first  obtaining  a  license  from  the  commis- 
sioners of  the  town,  which  license  shall  au- 
thorize the  person  or  persons  to  sell  meat  at 
a  certain  stand,  shop, or  stall  specified  in  said 
license,  to  be  used  as  a  market,  and  for  which 
license  said  person  shall  pay  the  sum  of 
$3.00  per  month  payable  in  advance."  The 
court  held  that  as  the  subjects  of  taxation 
were  enumerated  in  the  charter,  and  as  the 
occupation  of  selling  meat  by  butchers  was 
not  included  therein,  the  town  had  no  right 
to  impose  a  tax  upon  that  particular  occupa- 
tion ;  and,  when  it  was  urzed  that  the  li- 
cense fee  could  be  sustained  as  a  regulation 
under  t^e  police  power,  it  was  held  that  it 
was  not  a  police  regulation,  but  a  tax.  The 
opinion  was  based  upon  the  unreasonableness 
of  the  amount  required  for  the  license.  The 
court  (Ashe,  J.)  said:  ** There  are  authori- 
ties to  be  found  to  the  effect  that,  under  the 
police  power,  license  may  be  granted  for  the 
exercise  of  particular  avocations  and  employ- 
ments, but  in  all  such  cases  it  is  held  that 
tlie  fee  or  price  exacted  for  the  privilege 
must  not  be  with  a  view  to  revenue ;  and  in 
such  cases  it  is  competent  and  proper  for  the 
courts,  where  the  effect  and  purpose  of  an 
ordinance  are  brought  to  be  reviewed  by 
them,  to  see  that  the  fee  or  price  paid  for  the 
privilege  of  exercising  the  franchise  is  rea- 
sonable, and  not  for  the  purposef  of  raising 
revenue.  Desty,  Taxn.  806.  And  to  the  like 
effect  is  8taU  v.  Hoboken,  83  N.  J.  L.  280." 
The  court  then  proceeded  to  quote  Dillon, 
Municipal  Corporations,  357,  to  the  effect 
that,  in  the  case  of  a  license  under  the  police 
power,  only  **  a  reasonable  fee  for  the  license, 
and  the  labor  attending;  its  issue,  may  be 
charged."  Several  cases  were  cited  to  show 
that,  because  of  the  unreasonable  amount  ex- 
acted for  a  license,  its  imposition  was  con- 
sidered as  an  exercise  of  the  taxing,  and  not 
of  the  police,  power.  The  authorities  are 
abundant  in  support  of  the  proposition,  but 
its  correctness  is  so  fully  established  that  it 
is  hardly  necessary  to  reproduce  them  in  Uiis 
opinion.  We  will  refer,  however,  by  way 
of  further  illustration,  to  the  instructive  case 
of  St,  Paul  V.  Traeger,  25  Minn.  248.  88  Am. 
Rep.  462.  The  city  of  St.  Paul  had,  by  or- 
dinance, required  a  license  fee  of  $25  for 
every  huckster  of  vegetables  who  plied  his 
trade  in  the  streeta  of  the  city.    In  aetermin- 
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ing  whether  this  was  a  license  or  a  tax,  the 
court,  in  the  course  of  the  discussion,  said : 
''It  cannot  be  claimed  that  it  was  enacted  in 
the  exercise  of  any  police  power,  for  sanitary 
purposes,  or  for  the  preservation  of  good 
order,  peace,  or  quiet  of  the  city,  because, 
neither  upon  its  face,  nor  upon  any  evidenco 
before  us,  does  it  appear  that  any  provision 
is  made  for  inspection,  etc.  .  .  .  The 
annual  sum  exacted  for  the  license  is  mani- 
festly much  in  excess  of  what  is  necessary 
or  reasonable  to  cover  expenses  incident  to 
its  issue.  .  •  •  No  regulations  being  pre- 
scribed in  reference  to  its  prosecution  under 
the  license,  there  could  be  little,  if  any,  oc- 
casion for  the  exercise  of  any  police  author- 
ity  in  supervising  the  business,  or  enforcing 
the  ordinance,  ana  no  cause  for  any  consider- 
able expense  on  that  account."  T^e  court 
held  that  the  ordinance  was  not  a  police  reg- 
ulation. Inasmuch  as  a  license  fee  must  be 
prescribed  in  advance,  and  in  many  instances 
It  cannot  be  determined  with  accuracy  what 
the  expenses  incident  to  the  regulation  may 
be,  the  courts  are  not  inclined  to  be  too  ex- 
act in  placing  an  estimate  upon  them,  so 
long  as  the  sum  demanded  is  not  altogetlier 
unreasonable.  But  we  have  no  difllculty  in 
holding,  in  the  present  case,  that  the  amount 
of  $1,000,  to  be  paid  in  each  county  in  which 
the  occupation  is  pursued,  is  enormously  in 
excess  oi  the  probable  expenses  incident  to 
the  regulation.  We  have  seen  that  in  fact 
there  is  no  regulation  at  all,  and  therefore 
no  expense,  except  the  insignificant  amount 
necessary  to  defray  the  cost  of  simply  issuing 
a  license.  If  a  license  fee  of  $8  per  month 
was  held  excessive  in  StaiU  y.  Bian^  supra, 
where  very  many  of  the  elements  of  a  police 
regulation  were  present,  what  shall  wc  say 
of  the  license  fee  of  $1,000  in  this  case,  in 
which  there  is  virtually  no  expense,  and 
where  there  is  not  a  single  feature  which  in- 
dicates any  police  regulation  whatever? 

As  the  questions  discussed  are  of  much  im- 
portance, and  especially  because  they  involve 
the  constitutionality  oi  an  act  of  the  legisla- 
ture, we  have  been  somewhat  elaborate  in  tho 
expression  of  our  views.  Entirely  mindful 
of  that  most  salutary  principle  that  no  court 
should  declare  an  act  of  the  legislature  uncon- 
stitutional unless  it  is  plainly  so,  and  deeply 
conscious,  as  we  are,  of  the  profound  respon- 
sibility imposed  upon  those  whose  prt>viiice 
it  is  to  exercise  so  delicate  a  duty,  we  cin- 
not  hesitate  in  deciding  that  the  act  under 
examination  is  incapable  of  being  sustaiocil, 
in  any  point  of  view.  Considered  as  a  tax 
(and  this,  we  think,  is  its  true  character), 
it  is  void  for  want  of  uniformity;  and,  con- 
sidered as  an  exercise  of  the  police  power, 
it  is  likewise  void,  because  of  its  restrictive 
or  prohibitory  character,  ns  well  as  the  un- 
reasonable amount  exacted  as  a  license  fue» 
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1.  Stock  in  trade  of  a  fiartnerahip  doinr 
bosineBS  In  a  city,  which  remalofl  there  untU  it  I0 
sold  I0  course  of  buslnesB  is  ^^rmanently  locat- 
ed** there  for  purposes  of  tazation,wlthout  regard 
to  the  residence  of  members  of  the  flrm«  within  the 
meanluflT  of  the  exception  in  Md.  Const,  art.  8, 1 
SI,  making  goods  taxable  at  the  residence  of  the 
owner,  except  when  '^permanently  located**  else- 
where. 

8.    A  stock  in  trade  of  a  tradin|Br  | 
Bersliip  is  properly^  aetseeaed  to  &e 


Instead  of  to  the  individual  members,  where  ths 
law  provides  for  the  assessment  of  goods  at  a 
place  where  they  are  permanently  located,  with- 
out regard  to  the  residence  of  the  owners. 

(Janoary  12, 18M.) 

APPEAL  by  plaintiff  from  a  Judi^ment  of 
the  Baltimore  City  Court  in  favor  of  de- 
fendants in  an  action  brought  to  compel  the 
payment  of  a  tax  assessed   against  property 
conslitutinff  a  stock  of  goods  in  defendant  s 
possession  for  purposes  of  trade.    Reversed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  Thomas  O.  Hayes*  for  appellant: 
The  legal  title  to  the  stock  in  question  is  in 
the  firm  and  not  in  the  individual  members  of 
the  firm,  and  is  hence  taxable  to  the  firm  and 


Nora.— TVix  on  partnership  proper^ 
Am  TeoarditfLaceQf  taxation. 

Personal  property  of  a  partnership  which  is  in 
Oie  same  state  as  its  principal  place  of  business  is 
regarded  as  belonging  at  such  place,  for  the  pur- 
poses of  taxation,  under  statutes  taxing  part- 
oenhips  at  their  place  of  business,  and  is  not 
taxable  elsewhere  in  the  state.  Monroe  v.  Green- 
hoe,  54  Mich.  9;  Obterhout  v.  Jones,  Td.  228; 
'WUllams  V.  Saginaw,  61  Mich.  120;  Putnam  v.  Fife 
liSke  Twp.  46  Mich.  125;  Torrent  v.  Yager,  6ii  Mich. 
■US:  Hoadley  ▼.  Middlesex  County  Comrs.105  Mass. 
S19:  McCoy  v.  Anderson.  47  Mich.  602;  Stock  well  v. 
Brewer,  68  Me.  2W:  FSfrbanks  v.  Kittredfre,  24  Yt. 
t;  8u  Jnhnsbury  School  District  No.  1  v.  Kittridge, 
S7YU660. 

80  a  firm  of  cattle  dealers  having  a  place  of  busi- 
nesa.  Is  not  taxable  at  another  place  where  it  has 
the  use  of  the  stock  jrards  office  in  common  with 
other  dealers.    Farwell  v.  Hathaway,  161  Ma'-s.  242. 

80  a  firm  having  stores  at  two  places  and  sending 
huts  to  8  mill  at  another  place  to  be  made  over, 
which  mill  IS  owned  and  run  by  other  parties,  is 
ont  taxable  at  such  place  although  the  firm  is 
Allowed  to  sort  and  ship  its  goods  from  such  milL 
liee  V.  Tempieton,  6  Gray,  K79. 

80  a  bookselling  and  publishing  Urm  having  a 
place  of  liusloesB.  ts  not  taxable  in  another  city 
where  it  keens  some  of  its  plates  stored,  even 
Chough  it  has  some  printing  and  binding  done  in 
such  place  under  contract.  Little  v.  Cambridge,  9 
Cush.  286. 

But  a  firm  having  a  factory  at  another  place 
where  starch  is  made,  stored,  and  kept  till  sold  has 
a  *^lace  of  business**  there  although  the  sales  were 
made  at  its  regular  place  of  business  at  another 
city  In  the  same  state.  Barker  v.  Watertown,  lfl7 
Mass.  227. 

An  inhabitant  is  taxable  In  the  state  wherein  he 
resides  for  his  interest  In  a  firm  established  and  do- 
ing business  in  another  state.  Bemis  v.  Boston,  14 
Allen.  366. 

Under  Kan.  Gen.  Stat.,  p.  1Q88,  providing  that 
personal  property  shall  be  listed  in  the  township  or 
olty  In  which  the  person  charged  with  the  tax  re- 
Bided,  a  Drm  residing  in  one  county  and  having  per- 
sonal -property  in  another  is  liable  only  for  tax 
in  the  former.    Griffith  v.  Carter.  8  Kan.  666. 

But  Kansas  Act  1874, 1 7,  requiring  property  of  a 
firm  to  be  listed  by  the  principal  accounting  officer 
or  by  sn  agent  or  partner  thereof,  implies  that  it 
Is  to  be  listed  as  a  whole  at  the  place  where  one  of 
the  llrm  resided  and  carried  on  the  business  and 
Dot  that  each  should  list  his  part  separately. 
Swallow  V.  Thomas.  15  Kan.  66. 

dSL.  R.  A. 


The  locality  of  the  capital  of  a  house  purchasing 
ootton  on  >oommission  is  the  same  as  the  domlcll  of 
the  members  of  the  Arm  where  they  reside  in  the 
same  olty  in  which  their  business  Is  located  and  is 
not  regarded  as  distributed  through  the  state 
where  sent  to  purchase  cotton.  St  John  v.  Mobile, 
2IAU1.224. 

Under  Indiana  Act  I>ec.  18, 187S,  requiring  txMts 
to  be  listed  where  enrolled,  registered,  or  licensed, 
they  cannot  be  faxed  where  a  Arm  of  owners  reside 
if  they  are  not  kept  in  that  town*  Bversole  v.  Cook, 
82  Ind.  222. 

But  under  Ind.  Rev.  Stat.  1881,  I  6208,  providing 
that  boats  shall  be  listed  where  the  owners  or  one 
of  them  resides,  if  a  t>oat  owned  by  a  firm  is  listed 
where  two  of  the  firm  reside  it  is  not  also  subject 
to  taxation  in  another  place  in  the  same  county 
where  another  member  resides.  Cook  v.  Port  Ful- 
ton. 104  Ind.  170. 

A  nd  under  Mass.  Rev.  Stat.,  chap.  7, 1 18;  and  Stat. 
1888,  chap.  188, 1 2,  ships  are  to  be  taxed  to  the  part- 
ners Jointly  where  their  business  is  carried  on.  Pea- 
body  V.  Bssex  County  Comrs.  10  Gray,  87. 

A  tax  on  a  nonresident  member  of  a  firm  may  be 
levied  in  the  state  where  such  firm  is  doing  business 
on  his  Interest  in  the  partnership  to  be  collected 
from  the  property  of  the  firm  to  which  he  belongs. 
Duer  V.  Small,  17  How.  Pr.  aOL  / 

And  a  foreign  firm  having  a  resident  partner 
and  branch  business  in  New  York  is  liable  to  taxa- 
tion in  that  place  although  the  business  there  is 
tributary  to  the  business  abroad.  JBeMoMabon, 
66  How.  Pr.  180. 

But  a  resident  partner  in  England,  of  a  firm  do- 
ing business  in  New  York,  is  not  liable  for  income 
tax  of  the  firm  in  respect  to  profits  made  by  buy- 
ing and  exporting  goods  from  England.  The  prof- 
its which  return  to  the  resident  partner  in  England 
as  his  share  are  taxable  there.  Sulley  v.  Atty-Gen. 
6  Hurlst  ft  N.  711. 6  Jur.  N.  S.  1018, 8  Week.  Rep.  478, 
reversing  4  Hurlst,  &  N.  768. 

In  Hubbardston  Lumber  Co.  v.  Covert,  85  Mich. 
254.  it  was  held  that  a  firm  has  the  characteristics  of 
legal  identity  for  the  purpose  of  taxation,  but  this 
was  not  involved  in  the  case.  See  also  subheads— 
"Set-off  for  debts;**  ** Joint-stock  association.** 

Set-off  for  debts. 

In  an  assessment  against  the  individual  member 
of  a  firm  for  his  Interest  in  the  property  of  the  firm, 
he  is  not  entitled  to  deduct  the  firm  debts  due  in 
the  state,  but  may  have  his  proportionate  share 
deducted  if  he  makes  a  proper  showing.  State  v. 
Parker.  84  N.  J.  L.  71. 

It  seems,  in  the  absence  of  statute,  that  in  East 
i  Jersey  each  member  of  the  firm  is  assessed  for  his 


See  also  34  L.  R.  A.  309;  35  L.  R.     A.  750;  37  L.  R.  A.  384. 
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not  to  the  individual  members  of  the  firm  at 
their  respective  places  of  residence. 

LaXrohe  v.  Baltimore,  19  Md.  18 ;  FourOi 
Ifat.  Bank  of  N.  F.  v.  New  Orleans  &  C\  R. 
Co.  78  U.  S.  11  Wall.  628,  20  L.  ed.  88;  Oase 
V.  Beauregard,  99  U.  8.  124,  25  L.  ed.  871; 
titate  V.  ParJcer,  84  N.  J.  L.  78;  Fairbanks  t. 
Kittredge,  24  Vt.  14. 

Goods  and  chattels  are  permanently  located 
in  Baltimore  city  when  actually  situated  within 
its  corporate  limits,  with  no  location  elsewhere 
and  not  there  temporarily,  in  transitu  or  on 
storage  or  deposit  for  temporary  purposes. 

The  legislature  had  the  power  to  say  that 
the  assessable  value  of  the  glass  found  in  pos- 
session of  appellees  on  the  day  of  the  assess- 
ment should  be  ascertained  bv  the  ascertain- 


ment of  the  average  value  of  that  glass  as  stock 
in  trade  for  Uie  year  the  taxes  were  levied. 

8taU  V.  Sterling,  20  Md.  502. 

The  words  *'  permanently  located  "  as  used 
in  article  8,  section  51,  of  ConstitutioD,  cannot 
be  held  to  mean  a  location  lasting  forever.  Na 
such  meaning  is  ever  given  to  these  words. 
The  definition  of  "  permanent "  by  the  weight 
of  judicial  decisions  does  not  embrace  the  idea 
of  absolute  perpetuity,  but  rather  when  used 
in  connection  with  location,  of  indefinite  dorar 
tlon. 

Texas  d  P,  R  Co,  t.  Marshall,  186  XT.  8. 
898.  84  L.  ed.  885;  Mead  v.  Ballard,  74  U.  8. 
7  Wall.  290,  19  L.  ed.  190;  Bassett  v.  Johnson^ 
2  N.  J.  Eq.  155;  Ixfrd  v.  Ooldberq,  81  Cal.  596; 
Perry  v.   Wheeler,  12  Bush,  541;  Mdertan  v. 


interest  in  the  firm,  while  in  West  Jersey  the  firm 
is  assessed  as  a  whole. 

And  where  three  of  the  firm  were  nonresfdents, 
the  property  of  the  firm  was  properly  aflsesaed 
where  situated  although  the  resident  member 
lived  in  auother  city,  but  no  deduction  will  be  made 
for  debts  If  ttie  interest  of  the  resident  partner  is 
not  disclosed.    Taylor  v.  Love,  43  N.  J.  L.  142. 

And  where  one  member  of  a  firm  resides  in  the 
state  and  tlie  orher  members  are  nonresidents  the 
firm  is  not  entitled  to  deduction  for  debts.  State 
V.  McChesney,  85  N.  J.  L.  548. 

JointrStock  association. 

The  property  of  a  joint-stock  association  that  is 
a  partnership  Is  taxable  at  its  place  of  business 
without  regrard  to  residence  of  its  shareholders. 
Hoadley  v.  Middlesex  County  Comrs.  105  Mass.  519; 
Ricker  v.  American  Loan  &  T.  Ck).  140  Mass.  34tf. 

A  Joint-stock  company  is  not  exonerated  from  a 
tax  imposed  on  insurance  companies,  ''incorporat- 
ed or  associated  under  the  laws  of  another  govern- 
ment," even  if  the  company  is  a  partnership."  Oli- 
ver V.  Liverpool  ft  L.  L.  &  F.  Ins.  Co.  100  Mass.  631* 

And  a  Joint-stock  company  that  was  a  partner- 
ship was  taxable  as  a  corporation  under  N.  Y. 
Laws  1881,  chap.  961.  providing  that  every  associa- 
tion organized  under  any  law  in  this  state  shall  be 
liable  to  pay  tax  on  its  corporate  franchise  or  bus- 
iness. People  V.  Wemple,  6  L.  K.  A.  808,  117  N.  Y. 
136. 

But  a  Join^stock  company  that  is  a  partnership 
is  not  taxable  under  1  N.  Y.  Rev.  Stat.,  pt.  1,  chap. 
18,  title  4,  §  1,  providing  that  all  moneyed  or  stock 
corporations  shall  be  taxed  on  their  capital  in  a 
certain  manner.  People  v.  Coleman,  16  L.  K.  A. 
188, 188  N.  Y.  279,  affirming  87  N.  Y.  8.  R.  120;  Hoey 
V.  Coleman,  411  Fed.  Rep.  221;  Byers  v.  Coleman,  Id. 

And  a  statute  imposing  a  tax  on  the  shares  of 
stock  companies  is  invalid  as  applied  to  a  partner- 
ship, under  a  constitutional  provision  that  a  tax 
must  be  imposed  on  some  produce  or  goodp,  and  a 
share  is  not  a  commodity.  Gleason  v.  McKay,  134 
Mass.  419;  Ricker  v.  American  Loan  &  T.  Co.  supra. 

Name  in  which  the  assessment  is  made. 

Firm  property  should  be  assessed  against  the 
firm  in  the  partnership  name,  but  slight  discrep- 
ancy will  not  invalidate  where  no  one  has  been 
misled.  Van  Dyke  v.  Carleton,  61  N.  H.  574;  Hill  v. 
Graham,  72  Mich.  669;  Lyle  v.  Jacques,  101  III.  644. 

But  in  Thibodaux  v.  Keller,  29  La.  Ann.  6U8,  it  was 
held  that  a  purchaser  of  property  sold  for  taxes  be- 
longing io  KcUer  &  Co.  as  the  property  of  J.  N. 
Kellar  for  taxes  of  J.  N.  Keller,  obtains  no  title.  It 
seem  that  there  an  assessment  is  on  a  footing  with 
a  Judgment.  In  Van  Dyke  v.  Carleton,  supra^  the 
name  of  the  firm  was  reversed.   In  Hill  v.  Graham, 
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supra,  a  statute  provided  that  an  assessment  in  the 
wrong  name  would  not  invalidate.  And  in  Lyle  v. 
Jacques,  supra,  the  name  was  one  used  by  that 
firm  doing  busioeas  under  several  names  but  stOi 
the  same  firm. 

Real  estate  banded  in  with  other  property  be- 
longing to  the  firm  is  properly  assessed  in  tbe  name 
of  the  firm.    Hubbard  v.  Winsor,  15  Mich.  146. 

Where  timber  land  of  a  member  of  a  nonresideDt 
firm  is  listed  to  such  firm  by  its  agent  in  the  name 
of  the  firm,  a  levy  against  logs  belonging  to  tbe 
firm  for  such  tax  was  sustained,  dage  ▼•  Bur. 
lingame,  74  Mich.  120. 

Dissolution. 

If  firm  property  Is  taxable,  the  subeequent  disso- 
lution of  the  firm  will  not  affect  tbe  right  to  en- 
force the  tax.  Blodgett  v.  Muskegon,  00  Mich.  680; 
Robinson  v.  Ward,  18  Ohio  St.  288. 

And  a  tax  assessed  after  dissolution  and  paid  un- 
der protest,  cannot  be  recovered  back  from  tbe 
town  if  the  affairs  of  tbe  firm  had  not  been  wound 
up  or  there  was  firm  property  on  band.  Oliver  v. 
Lynn,  180  Mass.  143. 

But  in  Von  Phul  v.  New  Orleans,  24  La.  Ann.  261, 
it  was  held  that  a  firm  was  improperly  assessed 
after  notice  of  dissolution  had  been  duly  pub- 
lished. 

And  a  partner  who  paid  taxes  for  the  firm  to 
prevent  seizure  after  the  firm  had  dissolved  for 
taxes  which  were  then  due,  may  set  off  tbe  same 
against  his  copartner  when  sued  by  him  on  a  note 
given  before  seizure  for  such  partner's  Interest. 
Evans  v.  Bradford,  85  Ind.  627. 

But  a  partner  renting  his  oopartner*s  interest  at 
dissolution  cannot  defeat  the  claim  for  rent  by  suf- 
fering a  sale  of  an  undivided  one  half  for  taxes 
due  prior  to  tbe  dissolution,  as  it  was  his  duty  to 
pay  the  whole  notwithstanding  the  retiring  part- 
ner said  he  would  not  allow  snob  taxes  if  paid. 
Chapin  v.  Streeter,  124  U.  8. 860. 31 L.  ed.  475. 

A  purchaser  of  a  partnership  Interest  assuming 
the  liabilities  of  the  firm  is  bound  to  pay  the  taxes 
outstanding  against  the  share  of  the  retiring  mem- 
ber.   Wheat  V.  Hamilton,  58  Ind.  266. 

But  a  partner  is  not  liable  for  the  firm  tax  after 
he  had  disposed  of  his  interest  in  the  firm,  before 
tbe  time  for  assessing.  Washburn  v.  Walworth, 
183  Mass.  490. 

And  in  the  absence  of  agreement  one  partner  is 
not  liable  to  the  others  for  taxes  paid  by  tbe  firm 
on  capital  borrowed  of  such  first-named  member. 
Conn  V.  Conn,  22  Or.  462. 

The  interest  in  a  firm  in  Gallf  omia,  of  a  member 
residing  in  New  York,  is  not  such  a  debt  at  bJs 
death  as  to  be  assessable  against  his  executors  la 
New  York  as  the  surviving  partners  owe  no  debt 
to  them  UQtil  after  liquidating  the  firm  debts. 
People  V.  Coleman,  44  Hun,  20.  L  T. 
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Emmeru,  4  C.  B.  479;  T^ettUm  ▼.  Mahoning 
Chuniy  Oomrs.  100  U.  8.  662,  25  L.  ed.  712; 
Bafri9  y.  Shaw,  18  111.  465. 

" PermaneDtlj[  located"  is  opposed  to  a 
temporary  location  or  in  trantitv;  ^vhen  ap- 
plied to  goods  and  chattels  they  must  have  no 
actual  location  elsewhere. 

Davii  ▼.  Montgomery  Furnace  A  Chemical 
Co.  (Ala.)  Dec  10,  1890. 

Goods  and  chattels,  horses  and  cattle,  and 
other  movable  property  of  a  tangible  or  visible 
character,  are  liable  to  taxation  in  the  Jurisdic- 
tion of  the  state  where  the  same  are  and  are 
ordinarily  kept,  irrespective  of  the  residence  or 
domicil  of  the  owner. 

Com.  y.  American  Dredging  Cb.  1  L.  R  A. 
237.  122  Pa.  886. 

Property  of  a  partnership  is  with  propriety 
taxed  where  the  business  is  carried  on. 

Cooley,  Taxn.  374;  Mobile  y.  Baldwin,  57 
Ala.  68;  Irtin  y.  New  Orleans,  St,  L.  db  C.  R. 
Co.  94  111.  Ill:  St.  Louis  y.  Wiggins  Ferry 
Co.  78  U.  S.  11  Wall.  423,  20  L.  ed.  192. 

The  court  of  appeals  of  Maryland  has  given 
a  meaning  and  interpretation  to  the  Act  of 
1865,  chapter  119,  and  has  emphatically  said 
that  ''actually  situated"  is  equivalent  to 
"permaoently  located." 

Firemen's  Ins.  Co.  v.  Baltimore,  28  Md.  811. 

Legal  protection  and  taxation ^being  recipro- 
cal, it  is  but  just  and  fair  that  the  stock  in 
?iuestion,  which  receiyes  its  sole  protection 
rom  Baltimore  city,  should  pay  to  that  city 
its  just  proportion  of  taxes  for  this  protection. 

Com.  y.  American  Dredging  Co.  and  Mobile 
y.  Baldwin,  supra \  Pullman  Palace  Car  Co.  v. 
Pennsylvania.  141  U.  8. 18,  85  L.  ed.  618. 

Messrs.  Jamea  P.  Gorier  and  William 
S.  Bryan*  Jr.*  also  for  appellant. 

Messrs.  D.  G.  Mcintosh  and  David 
Stewart*  for  appellees: 

The  case  is  not  affected  by  the  fact  that  the 
property  is  pannersbip  property. 

Lindfey,  Partn.  2d  Am.  ed.  pp.  110,  111; 
T^aiea,  Partn.  §  175;  Cooley,  Taxn.  1st  ed.  p. 
271. 

The  interest  of  each  partner  in  the  partner- 
ship is  his  personal  property. 

Bemis  y.  Boston,  14  Allen,  866;  Fairbanks 
T.  Kittredge,  24  Vt.  10. 

Where  the  partners  liye  in  different  taxing 
districts,  the  place  of  business  does  not  fix  the 
place  of  taxation  for  all  the  personality  of  the 
firm  wherever  situate. 

Taylor  y.  Lots,  48  N.  J.  L.  142;  State  v. 
Parker,  84  N.  J.  L.  71;  Lanier  v.  Macon,  59 
Ga.  187. 

In  Kansas,  "corporations,  companies,  and 
firms  "  are  by  s'atute  taxed  as  distinct  persons. 

Swallow  y.  Thomas,  15  Kan.  66. 

The  power  of  the  legislature  which  in  most 
states  can  separate  for  the  purposes  of  taxation 
the  eitus  of  the  personal  property  from  the 
domicil  of  its  owner  (Tappan  y.  Merchants 
Nat.  Bank  of  Chicago,  86  U.  8.  19  Wall.  490. 
22  L.  ed.  189)  is  limited  in  ^laryland  by  the 
constitution ;  and  under  this  limitation  even 
special  statutes  for  the  taxation  of  pannerships 
as  individuals,  such  as  exist  in  other  states, 
would  be  invalid. 

The  stock  in  trade  of  a  merchant  Is  not 
"goods  and  chattels  permanently  located." 

The  statute  does  not  speak  of  such  personal 
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property  as  may  be  permanently  located,  but 
singles  out  "goods  and  chattels"  by  which  ia 
meant  visible,  tangible,  movable  things. 

Kirkland  y.  Brune,  81  Gratt.  181. 

And  in  this  case  the  visible,  tangible,  moy- 
able  pieces  of  glass  haye  no  permanent  location 
whateyer. 

If  a  ship  kept  by  a  merchant  at  bis  dock 
sails  away  to  return  again,  it  has  in  a  sense  a 
permanent  home  there.  There  is  far  more 
permanency  of  location  in  this  than  in  a  box 
of  glass  which  is  intended  to  be  sold  and  sent 
away  neyer  to  return.  And  yet  a  ship  is  not 
'*  goods  and  chattels  permanently  located." 

Booper  v.  Baltimore,  12  Md.  464. 

So  with  cars  and  engines  passing  through 
union  depot. 

Philadelphia,  W.  A  B.  R.  Co.  v.  Appeal  Tax 
Court  of  Baltimore,  60  Md.  897. 

A  similar  decision  was  rendered  about  Pull- 
man cars. 

Appeal  Tax  Court  of  Baltimore  v.  Pullman 
Palace  Car  Co.  50  Md.  452. 

It  is  no  argument  to  urge  the  equity  of  busi- 
ness men  paying  their  taxes  in  tJieir  place  of 
business. 

Hooper  y.  Baltimore,  supra* 

Boyd*  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  tried  in  the  Baltimore  city 
court  on  an  agreed  statement  of  facts.  The 
agreement  shows  that  Charles  J.  Baker,  Wm. 
Baker,  Jr.,  and  Charles  E.  Baker  compose 
the  firm  of  Baker  Bros.  &  Co.  ;  that  Charles 
E.  Baker  is  a  resident  of  Baltimore  city  and 
the  other  two  members  of  the  firm  are  resi- 
dents of  Baltimore  county ;  that  Charles  J. 
Baker  has  a  four-tenths  interest  and  the  other 
two  have  each  a  three- tenths  interest  in  the 
firm.  It  is  admitted  that  the  place  of  busi- 
ness of  the  firm  is  on  Charles  street  in  Balti- 
more city,  at  which  place  is  kept  the  stocks 
of  the  partnership  of  an  ayerage  yalue  of 
$80,000;  that  the  firm,  has  been  assessed  by 
the  appeal  tax  court  of  Baltimore  city  lor 
$80,000  on  their  stock  and  $750  on  their 
horses  used  in  their  business  and  taxes  $1,- 
898.95  for  state  and  city  taxes  for  1802. 

The  appellees  declined  to  pay  those  taxea 
but  were  willing  to  pay  on  the  horses,  which 
they  keep  permanently  in  the  city,  and  on 
the  three- tenths  interest  of  Charles  £.  Baker. 
The  question  raised  by  the  agreed  statement 
of  facts  and  the  prayers  were  whether  taxes 
could  be  levied  and  collected  from  the  whole 
stock  of  the  firm  or  whether  only  the  three - 
tenths  interest  of  Charles  E.  Baker  therein 
was  liable. 

The  court  below  decided  that  the  plaintiff 
was  only  entitled  to  recover  the  amount  of 
taxes  due  for  the  horses  and  for  the  interest 
of  Charles  E.  Baker  in  the  whole  stock  of  the 
partnership.  A  judgment  was  entered  ac- 
cordingly for  $432.88,  with  interest  and  costs, 
and  the  plaintiff  appealed  to  this  court. 

The  appellees  rely  upon  section  51  of 
article  8  of  the  Constitution  of  Maryland, 
which  proyides  that  *'the  personal  property 
of  residents  of  this  state  shall  be  subject  U> 
taxation  in  the  county  or  city,  where  the  resi- 
dent bona  fide  resides  for  the  greater  part  of 
the  year  fof  which  the  tax  may  or  shall  bo 
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levied,  and  not  elsewhere,  except  jifoods  and 
chattels  permanently  located  which  shall  be 
taxed  in  the  city  or  county  where  they  are 
so  located. "  The  principal  question  to  be  de- 
termined is  the  meaning  of  the  term  ''per- 
manently located"  as  used  in  section  of  the 
constitution  it  being  contended  by  the  appel- 
lees that  the  goods  nod  chattels  composing 
their  stock  in  trade  are  not  "permanently 
located"  in  the  city  of  Baltimore.  Article 
16  of  the  Declaration  of  Rights  asserts  that 
**  every  person  in  the  state  or  person  holding 
property  therein,  ought  to  contribute  his 
proportion  of  public  taxes  for  the  support  of 
the  government,  according  to  his  actual 
worth  in  real  or  personal  property." 

Taking  this  in  connection  with  the  pro- 
vision of  the  constitution  above  quoted,  it  is 
clear  that  it  was  contemplated  by  the  framers 
of  th3  coDstitution  that  personal  property 
such  as  that  referred  to  in  this  case  should  he 
taxed  somewhere.  If  a  resident  of  Baltimore 
county  has  personal  property  (carriage  and 
horses  for  example)  which  go  in  and  out  of 
the  city  without  having  any  permanent  abid- 
ing place  in  the  city,  he  should  pay  taxes  on 
the  same  in  Baltimore  county.  Tlie  object 
of  the  constitutional  provision  was  to  insure 
as  far  as  possible  taxation  once,  and  to  pre- 
vent it  more  than  once  on  the  same  property. 
As  the  situs  of  personal  property  is  ordinarily 
the  place  of  residence  of  the  owner,  the  con- 
stitution provides  that  personal  property 
should  bo  taxed  where  the  owner  bona  fide  re- 
sides for  the  greater  part  of  the  year,  but  as 
that  provision  alone  might  work  great  hard- 
ships on  the  county  or  city  where  goods  and 
chattels  of  the  owner  are  permanently  located, 
the  exception  was  made.  Goods  and  chattels 
permanently  located  at  the  residence  of  the 
owner  are  to  be  taxed  there,  so  what  might 
be  called  his  ''floating  goods  and  chattels  are 
taxed  at  the  place  of  his  residence,  because 
they  have  no  actual  situs  of  their  own,  and 
hence  that  of  their  owner  is  adopted,  but 
such  goods  and  chattels  as  compose  the  stock 
in  trade  of  tlie  appellees  are  not  carried 
backwards  and  forwards  between  Baltimore 
county  or  some  other  county  and  the  city  of 
Baltimore.  As  long  as  they  are  the  property 
of  the  appellees  tiiey  are  located  in  Baltimore 
city,  and  they  are  as  "permanently  located," 
there  as  such  goods  and  chattels  can  be  any- 
where. They  are  not  manufactured  or  pur- 
chased to  be  kept  as  long  as  they  remain  in 
existence. 

The  separate  articles  constituting  the  stock 
may  continue  the  property  of  the  appellees 
for  a  day,  a  week,  a~  month,'  a  year,  or  longer, 
but  until  they  are  sold  they  remain  perma- 
nently in  Baltimore,  and  are  not  moved  from 
place  to  place.  That  is  clearly  what  is  meant 
by  **  permanently  located"— not  that  the  goods 
and  chattels  must  remain  until  they  are  worn 
out  or  indefinitely.  The  asreed  statement  of 
facts  shows  that  the  average  value  of  the  stock 
carried  by  the  appellees  is  $80,000  and  that 
they  were  assessed  for  that  amount.  In  other 
words,  the  appel  lees  keep  constantly  on  hand 
at  their  place  of  business  in  Baltimore  city 
$80,000  worth  of  goods  and  chattels  in  the 
shape  of  glass,  etc.  It  may  be  true  that  $5, 000 
worth  of  glass  may  be  sold  and  shipped  away 
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to-day,  and  another  lot  of  glass  worth  $5,Ooo 
may  be  substituted  for  it  to-day  or  to-mor- 
row, but  the  stock  of  ffoods  and  chattels  of 
the  value  of  $80,000  is  Kept  on  hand — is  per- 
manently located  at  their  place  of  business. 
It  is  not  necessary  to  itemize  the  stock  in  trade 
when  it  is  assessed.  The  assessors  examine 
the  stock — the  goods  and  chattels— and  fix 
their  value  for  taxation,  just  as  they  do  the 
furniture  or  other  tangible  personal  property 
at  the  respective  residences  of  the  appellees. 
If  the  contention  of  the  appellees  is  to  pre- 
vail, their  merchandise  cannot  be  taxed  any- 
where. No  merchant  expects  to  keep  his 
stock  permanently  on  hand  in  the  sense  that 
term  is  used  by  the  learned  counsel  for  the 
appellees.  He  expects  to  sell  as  soon  as  he 
can  receive  his  price,  and  as  he  sells  be  re- 

rlenishes  his  stock.  The  articles  are  chang- 
ng  from  day  to  day,  but  the  stock  which 
represents  the  aggregate  of  the  goods  and 
chattels  remains  about  the  same.  Yet,  can 
it  be  claimed  that  a  merchant  who  resides 
and  canies  on  his  business  in  Baltimore  is 
not  to  be  taxed  for  his  stock  in  trade.  A 
reasonable  construction  must  be  given  the 
constitutional  provision,  and  we  must  bear 
in  mind  the  object  in  taxing  goods  and 
chattels  permanently  located  in  the  city  or 
county  where  they  are  so  located. 

If  the  position  of  the  appellees  is  correct 
it  is  possible  to  have  hundreds  of  thousands  of 
dollars,  probably  millions,  of  tangible  per- 
sonal property,  goods,  and  chattels,  wiihin 
the  city  of  Baltimore,  having  the  benefit  of 
its  police  and  fire  protection  from  year  to 
year  and  yet  not  contribute  one  dollar  to  the 
support  of  the  police  and  fire  departments. 
Merchants  transacting  business  in  Cumber- 
land, Hagerstown,  Frederick,  Annapolis  and 
other  incorporated  cities  and  towns  in  the 
counties  could  escape  all  municipal  taxes  on 
their  stock  in  trade  by  living  beyond  the  cor- 
porate limitsof  those  cities  and  towns,  whilst 
those  living  within  such  cities  and  tciivns 
must  pay  the  municipal  as  well  as  the  state 
and  county  taxes  on  their  stock  in  tmde. 
Such  a  construction  of  the  law  would  eitcc Mir- 
age fraud.  A  resident  of  a  remote  oumty 
might  carry  a  large  stock  in  trade  in  Balti- 
more city  or  on  the  eastern  sliore  witlnmt  the 
knowletige  of  the  authorities  of  the  county 
where  ho  resided. 

We  recognize  fully  the  force  of  the  argu- 
ment of  counsel  for  the  appellees  that  prop- 
erty cannot  be  taxed  simply  because  it  may 
seem  inequitable  to  permit  it  to  escape  taxa- 
tion. But  when  we  are  called  upon  to  con- 
strue statutes  or  the  constitution  on  this 
subject  it  is  our  duty  in  seeking  the  true  in- 
terpretation of  language  used  to  place  a 
reasonable  construction  upon  it,  and  to  bear 
in  mind  the  fact  that  our  constitution  aimed 
to  require  all  persons  to  bear  their  just  share 
of  the  burden  of  taxation. 

This  case  differs  wholly  from  those  of 
ITooper  v.  Baltimore,  12  Mel.  464,  and  P/tila- 
delp/iia,  W.  A  B.  R.  Co.  v.  Appeal  Tax  Court 
oj  Baltimore,  50  Md.  897,  cited  bv  the  ap- 
pellees. Harper  was  a  resident  of  *!Baltimore 
county  and  this  court  decided  that  his  ship 
was  not  permanently  located  ''within  the 
state,"  and  hence  it  could  not  be  taxed  bj 


189a. 


Be  Will  of  Holt. 


491 


Baltimore  city.  The  stotute  then  in  force  re- 
quired property  owned  by  residents  of  this 
•tate,  and  not  permanently  located  elsewhere 
within  the  state,  to  be  assessed  to  the  owner 
in  the  county  or  city  where  he  resided.  The 
fihip  was  registered  in  the  custom  house  at 
Baltimore,  but  under  the  law  of  congress  ex- 
isting at  that  time,  she  could  not  be  regis- 
tered elsewhere  whilst  the  owner  resided  in 
Baltimore  county,  as  Bait) more  city  was  the 
port  of  entry  of  the  district  which  embraced 
Baltimore  county,  and  hence  the  fact  that  she 
sailed  from  the  port  of  Baltimore  city  to 
foreign  ports  did  not  permanently  locate  her 
there  if,  in  the  language  of  the  court  in  that 
t^ase,  **a  vessel  built  for  and  actually  em- 
ployed in  the  foreign  trade  can  be  said  to  be 
permanently  located  anywhere. "  The  ease  in 
50  Md.  897,  Mupra,  determined  that  the  roll- 
ing stock  of  the  company  could  not  be  as- 
sessed in  Baltimore  city,  as  it  was  not  per- 
manently located  there  within  the  meaning 
of  the  General  Assessment  Act  of  1876,  which 
had  a  provision  very  similar  to  that  in  the 
constitution.  The  court  decided  that  Balti- 
more city  was  not  the  home  office  of  the  cor- 
poration. It  said  on  page  416:  ''The  en- 
gines and  cars  of  the  appellant  have  no 
abiding  place  or  permanent  location  in  this 
state,  so  as  to  become  incorporated  with  the 
other  permanent  property  of  the  state,  and 
are  only  brought  here  transiently  when  em- 
ployed in  the  operation  of  the  road."  The 
court  uses  as  equivalent  terms  "  abiding  place 
and  permnnent  location. **  In  this  case  the 
goods  and  chattels  have  an  ''abiding  place" 


in  Baltimore  city;  and  are  "incorporated 
with  the  other  permanent  property**  of  the 
city.  They  are  not  simply  in  tranntu  or  tem- 
porarily located,  and  it  is  not  a  strained  con- 
struction of  the  language  of  the  constitution 
to  determine,  as  we  do,  that  the  stock  in  trade 
of  the  appellees  is  "permanently  located"  In 
the  city  of  Baltimore,  and  hence  liable  to 
taxation  there. 

We  do  not  deem  it  necessary  to  detcrmire 
whether  this  stock  could  be  taxed  in  Balti- 
more city  by  reason  of  the  fact  that  it  is 
owned  by  a  firm  transacting  business  there. 
We  are  of  the  opinion,  however,  tliat  it  is 
perfectly  proper  to  assess  the  property  to  the 
tirm  instead  of  to  the  individual  members 
thereof  according  to  their  respective  interests. 

There  are  many  reasons  why  this  should  be 
so.  The  interest  of  the  partners  may  vary 
from  time  to  time,  and  should  it  be  necessary 
at  any  time  to  sell  the  property  for  taxes  it 
might  be  very  inconvenient  and  cause  serious 
delay  in  the  collection  of  taxes  if  the  in- 
terests of  partners  must  be  determined  as  they 
would  likely  have  to  be  before  any  one  would 
purchase. 

As  j)artnership  assets  are  liable  for  part- 
nership debts  before  they  are  for  the  debts  of 
the  individual  members  of  the  firm  it  would 
be  proper  to  levy  the  taxes  against  the  firm. 
Assessing  the  firm  instead  of  the  individual 
members,  will  save  much  inconvenience  to 
the  authorities  and  do  no  injustice  to  any  one. 
It  follows  from  what  we  have  suid  that  the 
Judgment  below  must  he  reversed. 

Judgment  reversed  and  new  trial  awarded. 
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Be  WILL  OF  Julia  C.  HOLT.  Deceased. 
Georgiana  NEEDHAM  et  al,  BeepU,, 

Lydia  M.  BORDEN  et  al.,  AppU. 
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^1.   Attestine^  witneMes  to  a  will  must  be 

such  as  are  oompetent  at  the  date  of  attestation, 
and,  if  then  competent,  their  subsequent  incom- 
petency, from  whatever  cause,  will  not  prevent 
the  probate  of  the  wilL 

IB.  The  rule  of  competency  in  such  cases, 
in  this  state,  is  that  defined  by  the  statute.  Gen. 
Stat.  1878,  chap.  78,  If  6,  7. 

8.  A  married  person  to  not  to  be  deemed 
an  incompetent  attesting^  witness  at  the 

time  of  the  execution  of  a  will,  simply  because 
the  husband  or  wife  of  such  person  is  a  benefi- 
ciary under  the  wlil. 

4.  And  the  question  of  incompetency  in 
such  ease  can  only  arise  sulmequently 

on  the  probate  of  the  will,  upon  his  or  her  ex- 
amination as  a  witness,  and  then  only  in  the  singrle 
oontinffenoy  that  such  beneficiary  becomes  a  con- 
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testant,  and  does  not  then  consent  to  the  exam« 
ination  of  the  witness. 

6.  The  statute  makes  woid  a  leg^acy  to 
an  attesting  witness.  But  this  provision 
does  not,  under  the  laws  of  this  state,  apply  to  the 
husband  or  wife  of  such  witness.  Neither  has 
any  present  direct  or  certain  interest  in  a  leffaoy 
to  the  other. 

(December  20, 1898.) 

APPEAL  by  contestants  from  an  order  of  the 
District  Court  for  Dakota  County,  af- 
iirmin^  an  order  of  the  Probate  Court,  which 
admitted  to  probate  an  alleged  will  of  Julia 
C.  Holt,  deceased.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Jay  W.  Crane»  for  appellants : 

By  the  common  law  the  husband  of  a  leg- 
atee could  not  be  a  competent  witness  to  a 
will. 

Giddings  v.  Turgeon,  58  Vt.  106 ;  Sullivan 
▼.  Sullivan,  106  Mass.  474,  8  Am.  Rep.  856 ; 
Holdfast  V.  Dowsing,  2  Strange,  1253 ;  Hatfield 
V.  T/ufrp,  5  Barn.  &  Aid.  589;  1  Jarman, 
Wills,  pp.  71-73;  2  Redf.  Wills,  p.  4.  note 
3;  4  Kent,  Com.  p.  508 ;  1  Woerner,  Admin- 
istration, 75;  Fortune  y.  Buck,  28  Conn.  1. 


NoTB.— The  aboTe  case  is  interesting  as  express 
decision  that  the  competency  of  a  person  to  attest 
a  wili  is  to  be  determined  by  his  competency  at  that 
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time  to  testify  under  the  general  statutory  provis- 
ions as  to  witnesses  where  the  statute  makes  no 
other  provision  as  to  wltneBses  to  wills. 
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Our  probate  code  provides  that  a  will  shall 
be  "  attested  and  subscribed  in  bis  (testator's) 
presence  by  two  or  more  competent  wit- 
nesses. ** 

Geo.  Laws  1889.  g  19,  p.  98.  The  word 
** witness**  is  defined  :  — "A  witness  is  a  per- 
son whose  declaration  under  oath  is  received 
as  evidence  for  any  purpose,  whether  such 
declaration  is  made  on  oral  examination,  or 
by  depoaition  or  affidavit." 

Minn.  Stat.  1878,  chap.  78,  title  1,  §  6. 

Tlierefore  before  a  person  is  and  can  be  a 
witness  as  provided  by  section  6,  chapter  73, 
he  must  be  sworn  and  his  declaration  under 
oath  received  for  some  purpose. 

The  person  who  attaches  his  name  to  a 
will,  attesting  the  signature  of  the  person 
executing  the  same,  is  certainly  not  a  wit- 
ness within  the  meaning  of  section  6  of  title 
1  of  chapter  73. 

As  it  18  not  used  In  the  statutory  sense  of 
section  6,  the  word  "witnesses"  as  found  in 
section  21  of  the  Probate  Code  must  mean 
witnesses  at  common  law. 

Therefore  the  word  **  witnesses, "  in  section 
31,  must  be  construed  in  accordance  with  the 
rules  at  common  law. 

Tlie  witnesses  must  be  competent  at  the 
time  of  the  attestation. 

Bdioe9  y.  Humphrey,  9  Pick.  860,  20  Am. 
Dec.  481 ;  Stewart  v.  Earriman,  56  N.  H. 
25,  22  Am.  Rep.  408 ;  4  Kent,  Com.  510 ;  1 
Redf.  Wills,  253,  and  noU  1;  1  Jarman, 
Wills,  p.  70 ;  Hatfield  y.  Thorp  and  Eo^faet 
y.  Dawsinfft  eupra. 

The  attesting  witnesses  are  regarded  In  law 
as  persons  placed  around  the  testator,  in  order 
that  no  fraud  may  be  practiced  upon  him  in 
ti^e  execution  of  the  will,  and  to  Judge  of 
h!s  capacity.  They  must  therefore  be  com- 
petent witnesses  at  the  time  of  the  attesta- 
tion ;  otherwise  the  will  is  not  well  executed. 

2  Oreenl.  £v.  ^  691,  note  S. 

It  is  contrary  to  the  spirit  of  the  law  to 
place  round  the  testator  such  an  interested 
person  as  the  husband  of  the  legatee  or  dev- 
isee, to  guard  against  fraud  and  Judge  of 
his  capacity. 

1  Woemer,  Administration,  75;  Giddinge 
y.  Turffeon,  and  Sullivan  v.  Sullivan,  supra. 

If  this  court  should  find  that  under  the  laws 
of  Minnesota,  E.  Z.  Needham  is  a  competent 
witness  to  the  will,  it  must  modify  the  judg- 
ment of  the  district  court  and  declare  the 
will  void  as  to  Georgiana  Needham. 

Laws  1889,  g  21,  p.  98,  Probate  Code; 
Winslow  V.  KimbaU,  25  Me.  498 ;  Jackson  v. 
Woods,  1  Johns.  Cas.  168 ;  Jackson  y.  Bur- 
land,  2  Johns.  Cas.  814. 

Messrs,  Stringer  ft  Seymour^  for  re- 
spondents : 

All  persons,  except  as  hereinafter  provided, 
having  the  power  and  faculty  to  perceive, 
and  of  making  known  their  perceptions  to 
others,  may  be  witnesses. 

Gen.  Stat.  1878,  chap.  78,  §  7. 

Husband  and  wife  are  now  made  witnesses 
for  and  against  each  other. 

Wilson  V.    WiUon,  48  Minn.  898. 

No  question  is  raised  here  by  contestants 
but  that  £.  Z.  Needham  testified  with  the  per- 
mission of  his  wife.  Mrs.  Needham  was  in 
court  and  failed  to  object  to  Mr.  Needham's 
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so  testifying,  but  her  consent  was  given  whe» 
she,  through  her  attorney,  called  on  him  as* 
a  witness. 

Wolford  y.  lismham,  44  Minn.  159. 

The  mere  fact  that  a  husband  is  a  legatee 
in  a  will  does  not  disqualify  the  wife  frouL 
being  a  competent  witness  to  its  execution. 

Hawkins  v.  Hawkins,  54  Iowa,  448 ;  Bate^' 
y.  Ogker,  70  Iowa,  848. 

MaxweU  v.  HiU,  89  Tenn.  581,  holds  that  » 
witness  to  a  will,  who  becomes  heir  to  the- 
devisee  upon  the  latter*s  death,  intestate, 
after  the  death  of  the  testatrix,  is  not  **  in- 
terested in  the  devise"  within  the  mcaning- 
of  the  Code  of  Tennessee,  section  8008,  whicit 
provided  that  wills  shall  be  subscribed  by  at 
least  two  witnesses,  **  neither  of  whom  is  in* 
terested  in  the  devise.  * 

Vanderbiirii^li*  J,,  delivered  the  opinion 
of  the  court : 

The  will  in  Question  here  contains  a  legacy 
to  Georgiana  iMeedham,  estimated  by  the  tes- 
tator at  about  $400,  and  it  was  attested  by^ 
two  witnesses,  one  of  which  wasE.  Z.  Need- 
ham, who  is  and  was  at  the  time  of  such  at- 
testation the  husband  of  Georgiana.    Mrs. 
Needham  is  the  proponent  of  the  will,  anct 
in  the  probate  court  objection  was  made  by 
the  contestants,  appellants  here,  to  the  al- 
lowance and  probate  of  the  will  on  the  ground 
that  the  husband  of  the  proponent  E.   Z. 
Needham  was  not  a  competent  witness  to  the- 
will.    The  action  of  the  probate  court,  allow- 
ing the  will,  having  been  affirmed  by  the- 
district  court,  the  case  is  brought  here  on  ap- 
peal from  the  judgment  of  the  last-nam^ 
court. 

1.  The  first  question  presented  involves  th» 
competency  of  the  attesting  witness  £.   Z. 
Needham.    Undoubtedly  he  must  have  been- 
a  competent  witness  at  the  time  of  the  exe- 
cution of  the  will.    This  is  the  established 
doctrine  of  the  common-law  authorities,  froia 
the  case  of  Hol^ast  y.  Dowsing,  2  Strange, 
1258,   down  to  the  present  time   (1  Redf. 
Wills,  253;  2  Greenl.  Ev.  par.  691;  MorriW 
y.  M(yrHU,  58  Vt.  78,  88  Am.  Rep.  659)  ;  and 
it  is  clearly  recognized  in  our  statute  (Pro- 
bate Code,  chap.   2,  g  19),  which  requires 
that  a  will  shall  be  attested  and  subscribed 
in  the  testator*s  presence  by  two  or  more  com- 
petent witnesses.    But,  If  competent  at  thfr 
time  of  the  execution  of  the  will,  their  sub- 
sequent incompetency,  from  whatever  cans* 
it  arises,  shall  not  prevent  the  probate  and 
allowance  of  the  will,  if  it  is  otherwise  sat- 
isfactorily proven.     The  appellants,   how- 
ever,  contend  that  the  attesting  witnesses 
must  be  such  as  would  be  competent  under 
the  common-law  rule,  and  that  they  are  im- 
pliedly not  included  in  the  definition  of 
** witness"    (Gen.   Stat.   chap.   73,  §  6),  be- 
cause their  competency  is  to  be  determined 
as  of  the  time  of  the  attestation,  and  not  aa- 
of  the  time  when  they  may  be  called  to  tes- 
tify on  the  probate  of  the  will.     But  this- 
construction  cannot  be  upheld.     The  cases- 
from  Massachusetts  are  not  in  point,  because- 
there  the  statutes  removing  the  objection  to- 
the  competency  of  witnesses  on  the  ground 
of  interest  and  of  the  relation  of  husband  and 
wife  are  expressly  declared  not  to  apply  t4K 
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att^«t1fig  wltnenfies  to  a  will.  BuUitan  ▼. 
J^uUimn,  108  Mass.  478,  8  Am.  Uep.  866. 
The  question  of  the  competency  of  such  wit- 
nesses in  tliis  state  is  determined  by  the  stat- 
ute. Gon.  8Ut.  chap.  78,  g;!  6,  7,  0,  10. 
An  attesting  witness  is  competent,  if  he  be 
one  who  would  at  the  same  time  be  competent 
to  testify  in  cf)urt  to  the  facta  which  he  at- 
testa ;  and  so  the  courts  hold.  Thus  in  Jen- 
kins ▼.  Daice$,  115  Mass.  601,  an  attesting 
witness  is  declared  to  be  one  who  at  the  time 
of  the  attestation  would  be  competent  to  tes- 
tify ;  and  in  MarriU  v.  MorriU,  58  Yt.  78,  88 
Am.  Itep.  659,  "competency  to  testify  must 
exist  at  the  time  of  the  attestation.  Tlie  at- 
testation contemplated  the  subsequent  testi- 
mony to  the  facta  attested  when  the  will 
sliould  be  proved.  The  incompetency  of  the 
husband  or  wife  to  testify  where  either  was 
an  interested  party  at  the  common  law  arose 
out  of  the  unity  of  interest  and  of  personal 
relations.  This  unity  of  interest  may  be 
remoyed,  and  yet»  owinz  to  the  unity  and 
confidential  nature  of  ueir  personal  rela- 
tions, the  common-law  rule  in  respect  to  com- 
petency remains, on  grounds  of  public  policy. 
Lucas  y.  Brooki,  85  U.  8.  18  TYall.  458,  21 
L.  ed.  788;  Giddings  y.  Turffean,  58  Yt  110. 
It  is  conceded  that  the  unity  of  interest,  so 
far  as  relates  to  property,  has  been  done  away 
with  by  statute  (WiUan  y.  WUmi,  48 Minn. 
400),  and  the  general  disqualification  to  tes- 
tify on  the  rround  of  interest  is  removed  by 
Gen.  8tat.,'chap.  78,  g  7;  but  it  is  denied 
that  the  statute  has  removed  the  general  in- 
competency growing  out  of  the  marriage  re- 
lation. But  the  only  limitation  upon  the 
competency  of  either  is  found  In  section  10, 
which  provides  that  neither  party  shall  be 
examined  without  the  consent  of  the  other. 
They  are  not  tliereby  made  incompetent  wit- 
nesses, nor  are  they  to  be  classed  as  such, 
though  their  right  to  be  examined  is  con 
tineent  upon  the  consent  of  that  one  for  or 
against  whom  the  witness  may  be  offered. 
It  does  not  follow  that  a  married  person  is 
incompetent  to  attest  a  will  because  the  hus- 
band or  wife  of  such  person  is  a  beneficiary 
under  the  will.     He  can  only  become  incom- 

fietent  in  a  single  contingency,  and  that  is, 
n  case  such  interested  party  shall  become  a 
contestant  on  the  subsequent  probate  of  the 
will.  If  the  latter  k>e  not  a  contesting  party, 
he  it  in  no  position  to  raise  the  objection, 
and  he  may  not  choose  to  do  it  if  he  is ;  and 
if  he  be  one  of  the  proponents,  he  thereby 
consents  to  the  testimony  of  the  attestins^ 
witnesj«es.  The  contingency  which  would 
make  him  incompetent  may  never  arise,  and 


if  it  does,  it  must  be  deemed  to  arise  subee- 
quent  to  the  act  of  attestation.  In  the  case 
at  bar,  then,  what  evidence  is  there  that  the 
witness  is  incompetent?  The  wife  is  propon- 
ent, and  offers  to  examine  her  husband  as  a 
witness.  No  question,  therefore,  in  respect 
to  his  competency  is  raised.  Incompetency 
in  a  witness  is  not  presumed,  and  the  ques- 
tion is  to  be  determined  when  the  offer  to  ex- 
amine the  witness  is  made,  and  then  the  facta 
are  to  be  ascertained  by  the  court.  Tlie  wit- 
ness is  not  shown  to  he  incompetent  in  thia 
and  hie  evidence  on  the  probate  of  the 


will  W&9  properly  received.  In  l\Uot$on  v. 
Priehard,  60  Yt.  107,  it  Is  held  tliat  the  wife 
of  the  grantor  in  a  Minnesota  deed  was  a 
competent  attesting  witness  thereto,  under 
the  provisions  of  the  statute  we  have  been 
considering,  and  the  court  says  "  that  she  was 
a  competent  witness,  and  might  be  examin^ 
with  the  consent  of  her  btisDand,"  and  also 
held,  as  we  do,  that  the  plaintiff,  by  offer- 
ing the  deed  in  evidence,  consented  to  her 
beinffa  witness. 

8.  The  appellant  also  contends  that  if  the 
husband  be  a  competent  witness,  then  the 
legacy  to  his  wife  should  be  held  void  under 
the  statute  which  annuls  beneficial  devisees, 
etc.,  to  a  subscribing  witness  on  account  of 
the  marital  relation.  But  there  it  nothing 
in  this  point.  The  husband  has  no  direct  or 
certain  interest  in  the  legacy  to  his  wife.  It 
is  absolutely  hers  in  her  own  right,  and  f^ee 
from  his  control.  Qen.  Stat.  chap.  69 ;  Wit- 
tan  y.  WiUcm,  supra.  The  only  devises  or 
legacies  which  the  statute  annuls  are  those 
made  to  subscribinff  witnesses,  which  clearly 
does  not  apply  to  uie  husband  or  wife  of  the 
legatee,  in  England,  where  husband  and 
wife  are  competent  witnesses  (Taylor,  Ev. 
pp.  1145,  1147),  the  statute  has  gone  further 
(1  Yict.  chap.  26,  §  15),  and  also  avoids 
gifts,  legacies,  and  devises  to  the  husband 
or  wife  of  an  attesting  witness.  It  could 
not  be  done  without  the  statute.  This  legis- 
lation assumes  both  the  competency  of  the 
witnesses  and  that  they  had  no  interest  in  the 
le^cies  which  would  have  made  the  same 
void  without  the  aid  of  legislation  to  that 
effect.  The  construction  we  have  adopted  is 
in  conformity  with  the  spirit  of  modem  leg- 
islation on  the  general  subject  of  the  rights 
of  husband  ana  wife,  and  the  practical  re- 
sults will  no  doubt  be  no  more  serious  than 
in  the  case  of  parents  or  children,  who  may 
unquestionably  attest  deeds  and  wills  for 
each  other.  1  Alb.  L.  J.  246.  It  is  a  matter 
largely  for  the  judgment  of  the  legislature. 

Judgment  affirmed. 


TEXAS  SUPREME  COURT. 


QUEEN  mSURANOE  CO.  tt  al.,  Plffi.  in 

Brr,, 

STATE  of  Texas. 

•  ( Tex. ) 

1.   A  eonbiaatioii  of  insurance  eompa- 


iiles  to  ostabUali  vnifonn  rate*  of  In- 
aoranoe  and  of  aflrenta*  oommissioiis  is  not  llle- 
ga]  under  the  Texas  Anti-trust  Law  of  March  80. 
1880,  prohitHtioff  trusts  for  restrictions  in  trade 
or  the  production,  price,  or  rates  of  transporta- 
tion for  commodltiee  or  articles  of  commerce, 
since  a  contract  of  insurance  is  not  '^trade'*  nor 
is  it  an  **articl«  of  commerce"  or  a-^commodity.** 


Nora.— In  connection  with  the  eiahorate  review 
•f  ttaeantl-trast  leirislatlon  in  the  above  case,  «ee 
8catey.  Phipps  (KanJ  16  U  B.  A. 607, whidh  held 

ttLuRA. 


that  a  oombinatlon  of  insurance.'  companies  was 
within  the  prohibition  of  thestatuta. 


See  also  23  L.  R.  A.  221;  24  L.  R.   A.  73,  428;  35  L.  R.  A.  241,  318;  45  L.  R. 
348. 
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Texas  SuPREifs  Court. 


Dec, 


8«  The  words  *'restiictloiui  in  trade**  in 
MM  anti-trastlaw  making  sueti  re«trlo- 
tions  a  felony  panisbable  with  heavy  penal- 
ties, by  floe  or  imprisonment,  cannot  be  con- 
strued to  Include  all  contracts  which  In  any  sense 
restrict  trade,  but  are  limited  to  combinations 
•uoh  as  those  between  producers  or  dealers  to 
limit  production  or  supply  of  an  article  and  thus 
acquire  a  monopoly  of  it  and  then  unreasonably 
enhance  prices,  or  those  quasi  public  oorporap 
tions  which  miffht  be  disabled  by  the  combina- 
tion from  performinsr  duty  to  the  publla 

8.  It  is  not  illeg^  at  common  law  for  In- 
surance companies  to  make  a  combination  to 
establish  uniform  rates  of  insurance  and  of  com- 
missions to  agents. 

(December  14, 1808.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  to  re- 
Tiew  a  judgment  affirming  a  judgment  of  the 
District  Court  for  Travis  County  in  favor  of 
the  state  in  a  proceeding  to  enjoin  an  alleged 
illegal  combination  between  defendants  to  fix 
rates  and  agents'  fees,  and  to  prohibit  defend- 
ants ^om  doing  any  additions  business  in  the 
state.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Leake*  Henry,  Miller  ft 
Reeves*  for  plaintiffs  in  error: 

There  is  nothing  in  the  statute  that  tends  in 
the  slightest  degree  to  indicate  that  any  strained 
or  unnatural  meaning  is  intended  to  be  given 
to  the  words  used. 

The '  arrangement  and  collocation  of  th& 
words  plainly  show  that  they  are  to  be  under- 
stood in  their  ordinary  sense  and  signiflcation. 
The  onlv  two  words  used  in  the  statute,  which 
it  would  appear  from  the  allegations  of  the  pe- 
tition are  relied  upon  to  cover,  or  apply  to,  the 
business  of  fire  insurance,  are,  ''commerce" 
and  "commodities."  The  business  carried  on 
by  f  re  insurance  companies  is  neither  one  nor 
the  other. 

Paul  V.  Virginia,  76  U.  S.  8  Wall.  168,  19 
L.  ed.  857;  State  v.  Henke,  19  Mo.  225;  Bar- 
nett  V.  Powell,  Litt.  Sel.  Cas.  409:  Fleekner  v. 
Bank  of  United  States,  21 U.  S.  8  Wheat.  888,  6 
L.  ed.  681.  See  Black,  Law  Diet.  Commodity; 
Engdking  v.  Von  Wamel,  26  Tex.  469. 

The  first  clause  of  the  act  prohibiting  com- 
binations for  the  restriction  of  trade  is  wholly 
inoperative,  because  it  does  not  specifv  what 
acts  or  conduct  shall  constitute  '^restrictions  in 
trade." 

Wolff  Y.  state,  6  Tex.  App.  195:  Johnson  v. 
StaU,  4  Tex.  App.  68;  JRogers  v.  State,  8  Tex. 
App.  400;  Alexander  v.  State,  29  Tex.  495; 
Willson,  Criminal  Forms,  pp.  226.  227. 

The  words,  "restraint  of  trade,"  are  univer- 
sally limited  to  such  restrictions  as  harmfully 
affect  the  public  interest 

Oregon  Steam  Nav,  Go.  v.  Winsor,  87  U.  8.  20 
Wall.  68,  22  L.  ed.  818.  See  Bishop.  Cent. 
|§  514, 516, 518, 528;  A^er  v.  T/taeher,  19  Pick. 
51,  81  Am.  Dec.  119;  Pihc  v.  Thomas,  4  Bibb, 
486,  7  Am.  Dec  741,  and  note;  Craft  v.  Mc- 
Conoughy,'79  III.  846, 22  Am.  Rep.  171.  See  also 
Palmer  v.  Stebbins,  8  Pick.  188, 15  Am.  Dec. 
204;  Greenhood,  Pub.  Pol.  648,  666.  667; 
Ladd  V.  Southern  Cotton  Press  d  Mfg.  Co.  53 
Tex.  172;  Cooley,  Torts,  d.  278;  Tiederaan,  Pol. 
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Powers,  p.  226;  Koefiler  t.  Fe\ierhaeher,  2  Ho. 
App.  11. 

The  word  "trade."  as  used  in  the  first  clause, 
as  well  as  when  considered  in  respect  to  the 
subsequent  clauses,  must  be  given  its  ordlnaiy 
meaning. 

The  obvious  and  most  usual  sense  in  which 
the  word  "trade"  is  employed  is  to  express 
traffic,  exchange,  and  dealing. 

Eigginson  v.  Pomeroy^  11  Mass.  112;  May 
V.  Biee,  101 U.  S.  237,  25  L.  ed.  799. 

The  act  is  void  under  section  56,  article  8, 
of  the  State  Constitution,  which  provides  that 
"the  legislature  shall  not,  except  as  otherwise 
provided  in  this  constitution,  pass  any  local  or 
special  law  regulating  labor,  trade,  mining  or 
manufacturing." 

ExparU  Westerfleld,  55  Cal.  550. 

The  13th  section  of  the  Act.  which  excepts 
from  its  provisions,  "agricultural  products  or 
livestock  while  in  the  bands  of  the  producer 
or  raiser"  renders  it  obnoxious  not  only  to  the 
express  denunciation  of  our  Bill  of  Rights  and 
the  14th  Amendment  of  the  Constitution  of 
the  (Jnited  States,  but  also  to  the  fundamental 
principles — the  very  genius  of  free  institutions 
— in  which  our  whole  system  of  government 
inheres. 

Absolute  equality  of  right  in  the  same  things 
is  the  only  due  course  of  law  of  the  land. 

See  Janes  v.  Reynolds,  2  Tex.  251;  Bank  of 
the  State  v.  Cooper,  2  Yerg.  599.  24  Am.  Dec. 
517.  and  note;  Wally  v.  Kennedy,  2  Yerg.  654, 
24  Am.  Dec.  511;  Hewitt  v.  State,  25  Tex.  722; 
Dillingham  v.  Putnam  (Tex.)  Jane  24,  1890. 

Many  of  the  cases,  both  state  and  federal, 
base  tlieir  doctrine,  with  unanswerable  force, 
not  upon  express  limitations  found  in  the  writ- 
ten constitution  of  the  state,  but  upon  the 
great,  inherited  rights  of  the  American  people 
upon  which  their  written  constitutions  are 
founded,  and  which,  alone,  give  assurance  of 
the  permanency  of  their  freedom. 

Oidzens  Sav.  4b  Loan  Ajsso.  v,  Topeka,  87  U. 
S.  20  WalL  655,  22  L.  ed.  455;  Le^Hs  v.  Webb, 
8  Me.  820;  Holden  v.  James,  11  Mass.  896,  6 
Am.  Dec.  174;  Simonds  v.  Simonds,  108  Mass. 
572,  4  Am.  Rep.  576;  MiUett  v.  PeopU,  117  HI. 
294, 57  Am.  Rep.  869;  Baggt^s  App.  43  Pa.  512. 
82  Am.  Dec.  583;  Durkeev.  Janesville,  28  Wis. 
464,  9  Am.  Rep.  500;  People  y.  Hurlbvt,  24 
Mich.  44,  9  Am.  Rep.  108;  State  v.  OoodwiU, 
6  L.  R.  A.  621,  83  W.  Va.  179;  Stats  v.  Fire 
Creek  Coal  <fe  (7.  Cfe.  6  L.  R.  A.  859,83  W.Va. 
188;  Oodcharles  v.  Wigeman^  113  Pa.  431; 
Wilder  v.  Chicago  db  W.  M.  R.  Co,  70  M^ch. 
882;  People  v.  Detroit  (Mich.)  June  8,  1888; 
Ijossen  County  v.  Cone,  72  Cal.  387;  Qrand 
Rapids  Chair  Co.  v.  Runnels,  77  Mich.  104; 
Janesville  v.  Carpenter,  8  L.  R.  A.  808, 77  Wis, 
2S8;  Gordon  ▼.  Winchester  Bldg.  Asso.  12  Bush, 
110,  23  Am.  Rep. 713;  Ragio  v.  State,  S^Tenn. 
272;  Shreveport  v.  Levy,  26  La.  Ann,  671,  21 
Am.  Rep.  553. 

The  powers  sought  to  be  exercised  by  the 
state  in  the  statute  under  consideration  are 
clearly  within  the  prohibition  of  the  14th 
Amendment. 

/Grander  v.  West  Virginia,  100  U.  8.  803, 25 
L.  ed.  664;  Dent  v.  West  Virginia,  129  U.  S. 
114,  82  L.  ed.  623;  Virginia  y.  Rives,  100  XT.  8. 
813.  318.  25  L.  ed.  669;  Ex  parte  Virginia,  100 
U.  8.  339,  25  L.  ed.  676;  Barbier  ▼•  OonMay, 
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118  U.  B.  27,  28  L.  cd.  923;  TUik  Wo  ▼.  Bop- 
liris,  118  U.  8.  85G,  30  L.  ed.  220.  8ee  also 
U.  S.  Const.  14lh  Amend.; IHUiyigham  v.  Put- 
nam, Janes  y.  ReynddM,  Hewitt  v.  Slate,  Bank 
cf  t1i€  State  V.  Cooper^  WaHy  y.  Kennedy^ 
Vitizens  Sav.  &  Loan  As80.  y.  Tdpefta,  Bolden 
V.  James,  Lstcis  y.  Webb,  Simonds  y.  Simonds, 
MUleit  Y.  People,  Baggers  App.  Durkee  y. 
JanesviUe,  People  y.  ffvrUmt,  State  y.  Good- 
will, StaU  V.  Fire  Greek  Coal  A  0.  Co.jGod- 
Charles  ▼.  WigemaTi.  Wilder  y.  Chicago  A  W,  M, 
IL  Co,,  People  y.  Vetroit,  Grand  Rapids  Chair 
Co.  Y.  Runnels,  JanesviUe  y.  Carpenter,  Gor- 
don Y.  Winchester  Bldg.  Asso.,Ragio  y.  State, 
Shreveport  y.  Lew,  and  i&  parte  Westerfield, 
tftpra;  Park  y.  Detroit  Free  Press  Co,  1  L.  R. 
A.  599,  72  Mich.  5€0;  Pearson  y.  Portland,  69 
Me.  278,  81  Am.  Rep.  276;  South  d  JSTorth  Ala. 
H.  Go,  Y.  Morris,  65  Ala.  193;  Chicago,  St.  L, 
diJSr.O.R  Co,  Y.  Moss,  60  Miss.  641. 

The  court  erred  in  holding  tbat  the  petition 
set  out  a  good  cause  of  action  at  common  law, 
and  that  the  state,  by  its  attorney  general,  bad 
the  right  to  prosecute  the  same. 

State  Y.  Farmers  Loan  &  T,  Co,  81  Tex. 
530;  Vnxted  States  y.  San  Jacinto  Tin  Co,  125 
U.  8.  278,  31  L.  ed.  747;  Atty-Gen,  y.  Tudor 
Jce  Co.  104  Mass.  244,  6  Am.  Rep.  227;  George- 
town V.  Alexandria  Canal  Co.  87  U.  8. 12  Pet. 
91,  9  L.  ed.  1012;  AttyGen.  y.  Salem,  108 
Mass.  138:  State  v.  Sehweiekardt  (Mo.)  87  Am. 
&  Eng.  Corp.  Cas.  650;  Atty-Gen.  y.  Utica  Ins, 
Co,  2  Johns.  Ch.  371,  1  L.  ed.  412;  People  v. 
Albany  dk  S.  R.  Co.  67  N.  Y.  161. 

The  court  erred  in  rendering  judgment 
against  the  defendants,  enjoininf;  them  from 
currying  out  their  agreement,  not  to  pay  the 
local  agents  more  than  15  per  cent  commissions, 
and  not  to  place  their  business  in  the  bands  of 
any  agent  who  should  demand  and  receive 
more  than  said  amount  of  commission  from 
any  other  company,  because  said  agreement  is 
not  against  the  public  inleresf,  but,  on  the  con- 
IrarY,  is  in  accord  theiewitb,  as  its  tendency 
would  necessarily  be  towards  the  reduction  of 
rates  of  insurance  cliar^i^ed  the  public,  through 
the  lessening  of  the  expenses  of  the  business. 

Deh  Y.  Wtnfree,  «0  Tex.  400;  Ladd  y.  South- 
ern Cotton  Press  dt  Mfg.  Co.  58  Tex.  172;  Tiede- 
man,  Pol.  Powers,  p.  226:  Cooley,  Torts,  p. 
278;  Greenhood.  Pub.  Pol.  648;  Koehler  y. 
Feuerbacher,  2  Mo.  App.  11;  Mogul  S.  S.Co.  y. 
McGregor  [1S92J  A.  C.  25,  affirmed  in  84  Cent. 
L.  J.  169. 

The  combination  charged  against  defendants, 
and  the  acts  alleged  to  have  been  committed  in 
pursuance  thereof,  namely,  the  attempt  to  fix 
a  uniform  late  of  commission  to  be  paid  to  so- 
liciting agents,  do  not  create  or  tend  to  create, 
or  carry  out,  restrictions  in  trade;  because,  in- 
stead of  working  a  public  injury — as  all  con- 
tracts respecting  trade  must  do,  m  order  to  be 
an  illegal  restriction  thereof— the  necessary 
tendency  and  result  of  this  reduction  of  expenses 
with  respect  to  agents  must  be  to  promote  the 

Sublic  interest  by  cheapening  the  cost  of  in- 
emnity  against  loss  by  fire  to  Uie  great  body  of 
the  people  of  the  state. 

liuUl  Y.  Southern  Cotton  Press  dt  Mfg.  Co. 
and  DeU  y.  Winfrec,  supra;  Tiedeman,  Pol. 
Powers,  226;  Greenhood,  Pub.  Pol.  648;  Koeh- 
ler  V.  Feuerbaf'her,  supra;  Oregon  Steam  Nov. 
Co.  Y.  Winsor,  »7  U.  8.  20  Wall.  68,  22  L.  ed.  I 
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818;  Bishop,  Cont.  gg  514,  610,  618,  623; 
Cooley.  Torts,  p.  278;  Crc^X  v.  McOonoughy, 
79  111.  846,  22  Am.  Rep.  171;  Alger  v.  Thacher, 
19  Pick.  61,  81  Am.  Dec.  119;  Pikey.  Thomas^ 
4  Bibb,  486.  7  Am.  Dec.  741,  and  noU. 

Messrs.  Charles  £L,CvLlhernotk.AUy-Oen.^ 
and  Frank  Andrews*  J.Mf.  Atty-Gen.,  for 
the  State: 

The  petition  set  forth  a  good  cause  of  action 
against  the  defendants  and  the  attorney-gen- 
eral had  the  authority  and  it  was  his  duty  un- 
der the  constitution  and  laws  of  this  state  to 
institute  and  maintain  the  action  in  behalf  of 
the  state  and  the  court  did  not  err  in  so  hold* 
ing.  1 

Const.  1876.  art.  4,  §'22;  Rev.  Stat.  art.  2806; 
State  Y. Farmers  Loan  db'T,  Co.^\  Tex.  fiW,(^ulf^ 
C.  dbS,F,R.  Co.  Y.  StaU,  1  L.  R.  A.  849.  2 
Inters.  Com.  Rep.  385,  72  Tex.  404;  TJniXed 
States  Y.  San  Jacinto  Tin  Co.  125  U.  8.  278- 
279,  81 L.  ed.  747,  748;  United  States  v.  Union 
Pac.  R.  Co.  98  U.  8.  569,  25  L.  ed.  148;  UniU 
ed  States  y.  Throckmorton,  ,98  U.  8.  71,  26  L, 
ed.  97 ;  Oilman,  C,  dtS.  R.  Co.  y.  KeUy,  77  III. 
426;  People  y.  Stanford,  2  L.  R.  A.  92,  77  CaL 
860;  Peoples,  Miner,  2  Lans.  898;  Atty-Gen. 
Y.  Chicago  db  N.  W.  R.  Co.  85  Wis.  425;  Atty- 
Gen.  Y.  Tudor  Ice  Co,  104  Mass.  237,  6  Am. 
Rep.  227;  Atty-Gen.  y.  Utiea  Ins,  Co,  2  Johns. 
Ch.  371,  1  L.  ed.  412;  People  y.  Utica  Ins.  Co. 
15  Johns.  858,  8  Am.  Dec.  248;  Cook,  Stock 
&  Stockholders,  §  87;  Green's  Brice,  Ultra 
Vires,  8d  ed.  pp.  708,  709.  i 

The  court  did  not  err  in  rendering  judgment 
against  defendants  enjoining  them  from  carry-' 
ing  out  their  agreement  to  fix,  regulate,  and 
control  the  rates  of  commission  to  be  paid  to 
fire  insurance  agents  for  their  labor  in  this 
state^  and  the  evidence  conclusively  sustains 
the  finding  of  the  court  that  such  combina* 
tions  existed, and  that  the  same  created  a  monop* 
oly  and  prevented  free  and  unrestricted  com-| 
petition  in  the  labor,  occupation,  and  professiou 
of  fire  insurance  agents  in  the  insurance  busi* 
ness  in  the  state  of  Texas. 

Const,  art.  1,  §g  8. 17,  26;  More  v.  Bennett^ 
15  L.  R.  A.  861,  140  111.  69;  People  v.  Futher, 
14  Wend.  9,  28  Am.  Dec.  501;  Hex  v.  Mawbev. 
6  T.  R.  619;  Bilton  v.  Eckersley,  6  El.  &  Bl. 
47. 

Private  corporations  created  by  the  legisla- 
ture or  under  its  authority  may  lose  their  fran- 
chises by  misuser  or  non  user  of  them,  and  the 
same  may  be  resumed  by  the  government  un- 
der a  judicial  judgment  upon  a  quo  warranto 
to  ascertain  and  enforce  a  forfeiture.  This  is 
the  common  law  of  the  land  and  is  a  tacit 
condition  annexed  to  the  creation  of  every  sucli 
corporation;  and  the  combination  and  monop- 
oly alleged  and  proved  in  this  case  is  such  a 
misuser  as  would  warrant  the  state  in  restrain- 
ing the  combination  and  resuming  the  fran- 
chises, such  combination  and  monopoly  being 
against  the  public  policy  of  this  state. 

Const,  art.  1,  $5§  8,  17,  26;  Act,  March  30, 
1889;  Gulf  C.  dt  S.  F.  R  Co.  v.  State,  supra; 
Texas  Standard  Cotton  Oil  Co.  v.  Adoue,  16 
L.  R.  A.  598,  83  Tex.  650:  Brenham  v.  Bren- 
ham  Water  Co.  67  Tex.  542;  1  Bl.  Com.  p.  158; 
Scranton  Electric  Light  dk  E.  Co*s  App,  1  L. 
R.  A.  285,  122  Pa.  154;  People  v.  Bristol  db  B. 
Tvrnp.  Road,  28  Wend.  286;  Slee  v.  Bloom,  0 
Johns.  Ch.  866,  1  L.  ed.  1111;  WardY.  Far* 
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weU,  07  111.  608;  People  t.  Diiperuarp  A  Hos- 
pital 8oe,  of  Women's  Imt,  of  New  York,  7 
Iad8.  806;  New  York  y.  Twenty  third  Sireet 
B.  Co.  118  N.  Y.  819;  Terrett  ▼.  Taylor,  18  U. 
8.  9  Craoch,  52,  8  L.  ed.  658;  8  EeDt,  Com.  p. 
813;  Chicago  L.  Ins.  Co,  y.  Needles,  118  U.  8. 
574. 28  L.  ed.  1084;  Com.  y.  Farmers  A  M.  Bank, 
21  Pick.  543,  82  Am.  Dec.  290:  Ang.  &A. 
Priv.  Corp.  §  774  ;  WatermaD,  Corp.  §§  427. 
1024;  Taj  lor,  Priv.  Corp.  Ss5  287, 467, 469;  Pitts- 
burgh, 0,  &  St,  L.  R,  Co,  y.  Keokuk  &  H. 
Bridge  Co,  181  U.  8.  884,  28  L.  ed.  161;  Btate 
y.  Milwaukee,  L.  8.  A  W.  B,  Co,  46  Wis.  590; 
Chesapeake  db  O,  Canal  Co.  y.  Baltimore  &  0.  B, 
Co,  4  Gill  &  J.  121;  NorthwesUm  FerUliHng 
Co,  y.  Uyde  Park,  97  U.  8.  666.  24  L.  ed. 
1038;  Chriet  Church  y.  Philadelphia  County,  65 
U.  8.  24  How.  801,  16  L.  ed.  604 ;  Tucker  y. 
Ferguson,  89  U.  8.  22  Wall.  627.  22  L.  ed.  805; 
West  Wisconsin  B,  Co,  y.  Trempealeau  County 
Buprs.  93  U.  8.  595,  23  L.  ed.  814;  National 
Bank  of  Genesee  v.  Whitney,  103  U.  8.  102,  26 
L.  ed.  444;  People  y.  Palmer,  109  N.  Y.  110; 
Bichardson  y.  Buhl,  6  L.  R.  A.  457,  77  Mich. 
682;  Butchers  Union  8.  B,  dt  L,  8.  L,  Co.  y. 
Crescent  City  L.  8.  L,  dt  8,  H.  Co.  Ill  U.  S. 
761,  28  L.  ed.  588;  Alter  y.  Thacher,  19  Pick. 
51,  81  Am.  Dec.  121;  Anderson  y.  Jett,  6  L. 
R.  A.  890. 89  Ky.  876;  State  y.  QoodwiU,  6  L. 
R  A.  621,  83  W.  Va.  179;  Charles  BiDer  Bridge 
Proprs.  y.  Warren  Bridge  Proprs,  86  U.  8.  11 
Pet.  607,  9  L.  ed.  808;  Morris  Bun  Coal  Co,  y. 
Barclay  Coal  Co,  68  Pa.  178,  8  Am.  Rep.  159; 
Stewart  y.  Erie  dh  W.  Tranm.  Co.  17  Minn. 
895;  India  Bagging  Asso.  y.  Koek,  14  La.  Ann. 
164;  Colfes  y.  Trow  City  Directory  Co.  11  Hun, 
897;  Messenger  y,  Pennsylvania  B.  Co.  87  N. 
J.  L.  585,  18  Am.  Rep.  764;  Central  B.  Co.  y. 
Collins,  40  Ga.  682;  Craft  y.  McConoughy,  79 
III.  846.  22  Am.  Rep.  171;  Central  Ohio  Salt 
Co.  V.  Guthrie,  85  Ohio  8t.  672;  PeojOe  y.  Kane, 
4  Denio,  632;  Stanton  y.  AUen,  5  Denio,  484, 
99  Am.  Dec.  282;  Saratoga  County  Bank  y. 
King,  44  N.  Y.  87;  Fisher  y.  Bus/i,  85  Hun, 
641;  People  y.  North  River  Sugar  Brf,  Co,  2 
L.  R.  A.  88,  22  Abb.  N.  C.  164;  King  y.  Jour- 
neymen  Tailors  of  Cambridge,  8  Mod.  11;  Am. 
Law  Review  for  August,  1888,  I^'usts,  by  D. 
3f.  Mickey,  £sq. 

The  Act  of  March  80,  1889,  to  define  trusts 
and  provide  for  punishments  and  penalties  of 
corporations,  persons,  firms,  and  associations 
of  persons  connected  with  them,  and  to  pro- 
mote free  competition  in  the  state  of  Texas, 
includes  within  its  terms  and  intendment  every 
trust,  combination  and  illegal  conspiracy  or 
other  agreement  in  restraint  of  trade,  and  was 
Intended  to  apply,  and  does  apply,  to  every 
nature  of  trust,  in  whatsoever  business,  occu- 
pation, or  profession  the  same  may  be  formed. 

Act  of  March  80, 1889,  Gen.  Laws,  21st  Leg. 
p.  141;  Tex.  Const,  art.  1,  §26;  Sutherland, 
8tat.  Constr.  §§  284,  240  et  seq.;  1  Kent,  Com. 
461;  Anderson,  Law  Diet,  title,  Commerce; 
Welton  y.  Missouri,  91  U.  8.  280.  23  L.  ed. 
849;  Webber  y.  Virginia,  103  U.  8.  850,  26  L. 
ed.  567;  Walling  y.  Michigan,  116  U.  8.  454, 
20  L.  ed.  693;  Bobbins  y.  Shelby  County 
Tax.  Diet.  120  U.  8.  497,  80  L.  ed.  697. 
1  Inters.  Com.  Rep.  46;  Anderson,  Law 
Diet,  title.  Commodity;  Webster's  Internationd 
Diet  ed.  1890;  Com.  y.  Lancaster  Sav.  Bank, 
128  Mass.  495;    Connecticut  Mut.  L.  Ins.  Co. 
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y.  Com.  188  Mass.  1C3;  Gleason  y.  McKay,  184 
Mass.  424;  Portland  Bank  v.  Apihorp,  12  Maas. 
252;  Provident  Inst,  for  Savings  y.  Massaehu- 
setU,  78  U.  8.  6  Wall.  624^  18  L.  ed.  911; 
Western  U.  Teleg.  Co.  v.  Seny,  182  U.  8.  478, 
88  L.  ed.  409,  and  cases  cited;  Anderson's  Law 
Diet,  title.  Trade;  The  Nymph,  1  Sumn.  516; 
Paul  y.  Virginia,  75  U.  8.  8  Wall.  183,  10  L. 
ed.  861. 

The  Act  of  March  80, 1880,  defining  and  pro- 
hibiting trusts  is  not  rendered  unconstitutional 
because  of  the  exception  in  the  thirteenth  section 
thereof,  because  the  s»id  Act  applies  equally  to 
all  persons  and  classes  of  persons  in  the  same 
conditions  and  circumstances;  and  that  court 
should  never  declare  unconstitutional  and  yoid 
any  statute  which  has  received  sanction  of 
the  co-ordinate  legislative  and  executive  de- 
partments of  the  govern ment,  unless  there  is 
an  irreconcilable  conflict  between  such  statute 
and  the  oreauic  law  of  the  state. 

Const.  1876,  art.  8.  §  1,  art.  7.  §  7;  Const. 
1845,  art.  8,  §  27;  Const.  1869,  art.  12.  §  19; 
Gen.  Laws  1887,  p.  182;  Gen.  Laws  1881,  p. 
118;  Penal  Code,  art.  186;  Penal  Code,  arts. 
818,  819;  Bell  v.  StaU,  28  Tex.  App.  96;  Kx 
parte  BeU,  24  Tex.  App.  428;  Qoldsticker  y. 
Ford,  62  Tex.  885;  Ex  parte  Sundstrom^  25 
Tex.  App.  188,  and  cases  cited;  Dillingham  y. 
Putnam  (Tex.)  June  24,  1800;  Gu^,  C.  dt  8. 
F.  B.  Co.  y.  Ellis  (Tex.)  17  L.  R.  A.  286. 
49  Am.  &  Eng.  R.  R.  Cas.  509;  Pacific  Exp. 
Co.  y.  Seibert,  142  U.  8.  339,  35  L.  ed.  1036; 
Charlotte,  C.  d  A.  B.  Co.y.  Gibbes,  142  U.  8. 
886,  85  L.  ed.  1052;  Wheeler  y.  Philadelphia, 
77  Pa.  388;  Thomason  y.  Ashworth,  73  Cal.  486; 
Knickerbocker  v.  People,  102  111.  218;  Kilgorev. 
Magee,  85  Pa.  401;  Chicago,  B.  db  Q.  B  Co.  y. 
Iowa,  94  U.  8.  155,  24  L.  ed.  94;  McAunieh  y. 
Mississippi  db  M.  B.  Co.  20  Iowa,  843;  PetypU 
v.  Judge  of  the  Ikoelfth  District,  17  Cal.  548; 
Boberts  y.  Boston,  6  Cush.  198;  Ward  v.  Flood, 
48  Cal.  86,  17  Am.  Rep.  405;  Granger  Cases 
{"Munn  V.  Illinois"),  94  U.  8.  118,  24  L.  ed. 
77;  Phillips  v.  Missouri  Pae.  R.  Go,  86  Mo.  540; 
Humes  v.  Missouri  Pac.  B.  Co.  82  Mo.  221,  52 
Am.  Rep.  869;  Missouri  Pac.  R.  Go.  y.  Humes, 
115  U.  S.  612,  29  L.  ed.  463;  MissouH  Pac  B. 
Co.  y.  Terry,  115  D.  S.  523,  29  L.  ed.  467;  JStor- 
bier  y.  Connolly,  113  U.  8.  27.  28  L.  ed.  928; 
Soon  Hing  v.  Crowleif,  113  U.  8.  703,  28  L.  ed. 
1145;  Datidaon  y.New  OrleansM  U.8.  97. 24  L. 
ed.  616;  Sutherland,  Stat  Constr.  %\2Qetseq., 
127;  Groesch  v.  StaU,  42  Ind.  547;  Heanley  v. 
.Sto^d,  74  Ind.  99;  i^'^^^r  v.  iS^ar<;.  96  Ind.  162: 
Perry  Y.  Keene,  56  N.  H.  530;  Davis  y.  State, 
3  Lea,  376;  License  Tax  Cases,  72  U.  8.  5  Wall. 
469,  18  L.  ed.  500;  People  v.  New  York  Cent. 
B.  Co.  34  Barb.  188;  Cooley,  Const.  Lim.  6ih 
ed.  pp.  192.  193,  197,  201,  210,  218,  and  cases 
cited  and  reviewed;  Fletcher  v.  Peck,  10  tJ.  S. 
6  Cranch,  87,  8  L.  ed.  162;  Kentucky  Gent.  B. 
Co.  y.  Com.  13  Ky.  L.  Rep.  792;  Van  Btper  y. 
Parsons,  40  N.  J.  L.  123,  29  Am.  Rep.  210. 

On  Petition  for  Behearing. 

The  Act  of  March  80,  1889.  applies  to  the 
combination  charged  in  the  petition  and  the 
construction  of  the  court  limiting  the  appli- 
cation of  the  Act  was  error. 

What  law  could  the  legislature  pass  not  ob- 
noxious to  the  constitution  that  would  indud* 


1883; 
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this  oombtDailbn?  It  tued  in  the  act  under 
•discussion  every  comprehensive  term  applica- 
ble to  trusts  known  to  our  language;  and  it  is 
■also  noticeable  that  all  the  terms  were  used  in 
the  disjunctive,  showing  conclusively  that  the 
Ic^sUture  intended  that  each  term  should  be 
aeparately  considered. 

That  only  such  as  were  injurious  were  in- 
tended to  be  affected  is  evidenced  by  the  very 
terms  used.  It  is  well  understood  that  a 
*'inuf  is  a  combination  for  private  gain,  and 
to  the  public  injury. 

United  States  Y.  Trane-Missouri  Freight  Aeao. 
-68  Fed.  Rep.  68;  Kan.  Laws  1889,  chap.  267; 
He.  Laws  1889,  chap.  366*  Mo.  Qen.  Laws 
1889.  p.  96;  Tenn.  Laws  1888,  chap.  260;  N.  C. 
Laws  1889,  chap.  874. 

In  view  of  the  public  history  which  led  to 
the  various  acts  or  legislation  upon  the  subject 
of  trusts,  state  and  national,  it  seems  to  us 
that  it  does  not  admit  of  doul^  that  the  le^s- 
Jatare  intended  this  act  to  apply  to  every  trust 
which  injured  the  public;  and  more  especially 
Is  this  true  when  applied  to  any  business 
licensed  by  the  state  and  affected  with  a  pub- 
lic use.  The  business  of  insurance  is  charged 
with  the  public  use  in  this  state.  The  legisla- 
ture had  the  power  to  charge  it  with  a  public 

Budd  V.  New  Ycrk,  148  U.  S.  517, 86  L.  ed. 
1247. 

The  manifest  purpose  of  the  law  being  to 
prevent  all  combinations  in  restraint  of  trade 
to  the  public  injury,  and  the  language  used  for 
that  purpose  being  sufficient  to  include  this 
combination,  the  duty  of  the  court  is  to  effect- 
uate the  legislative  intention. 

1  Kent,  Com.  461;  Sutherland,  Stat.  Gonstr. 
§240. 

Upon  examination  of  the  question  sent  out 
and  reouired  to  be  answered  bvthe  great  com- 
mercial agencies  of  Bradstreet  s  and  Dun's  it 
will  be  found  that  the  questions  of  insurance 
are  twice  propounded.  It  will  be  noted  that 
the  question  is  not.  Do  you  carry  insurance  ? 
but.  How  much  are  you  insured  for  ?  They 
assume  that  all  mercantile  concerns  and  inter- 
ests are  insured,  and  this  assumption  is  based 
upon  the  intimate  experience  of  the  agencies 
with  mercantile  pursuits.  It  shows  how  inti- 
mately is  this  business  connected  with  the 
trade  of  the  world. 

TkeNymjih^  1  8umn.  616;  ConnedtUut  Mut, 
L,  Ine,  Co,  v.  Com,  183  Mass.  168;  WelUm  v. 
Miuauri,  91  U.  S.  280,  28  L.  ed.  849;  Weetem 
U.  Tdeg,  Co,  v.  Texae,  106  U.  8.  460,  26  L.  ed. 
1067;  Anderson,  Law  Diet,  title.  Commerce; 
Walling  v.  Michigan,  116  U.  8.  454,  29  L.  ed. 
494;  Anderson,  Law  Diet,  title,  Trade, 

There  are  two  important  reasons  why  Pavl 
▼.  Virginia,  75  U.  S.  8  Wall.  168,  19  L.  ed. 
857,  should  not  be  authority  in  this  case.  In 
the  first  place  the  decision  was  rested  upon 
the  broader  ground  of  a  local  contract,  and 
the  utterances  as  to  insurance  not  being  com- 
merce are  dicta.  On  the  other  hand  the  case 
was  decided  in  1868,  more  than  a  quarter  of  a 
<!entUTy  ago,  when  insurance  had  a  very  lim- 
ited use,  and  such  uses  as  it  now  has  were  not 
onlv  unknown  but  at  that  time  unthought  of. 

That  the  law-maker  is  incapable  of  the  subtle 

distinctions  and  nice  shadings  of  a  learned 

udge,  ought  not  to  defeat  the  purpose  of  the 
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law,  nor  render  Ineffective  the  legislative  in* 
tention. 

Perry  v.  Keene,  66  N.  H.  680;  Ueenee  Torn 
Oaeee,  72  U.  8.  6  Wall.  469,  18  L.  ed.  600; 
Oooley,  Ck>nst.  Lim.  6th  ed.  pp.  197,  200, 
201. 

That  the  words  ''restrictions  in  trade"  if 
given  their  ordinary  and  technical  -  meaning, 
would  make  punishable  all  contracts  in  re- 
straint of  trade,  however  reasonable  they  may 
be,  does  not  justify  the  restricted  meaning 
given  the  words  by  the  court;  for  if  the  legis- 
lature passes  such  an  act,  as  it  has  the  unques- 
tioned authority  to  do,  the  only  duty  or  the 
court  is  to  enforce  the  law  as  it  finds  it,  giving 
the  words  used  their  "ordinary  meaning"  or 
"rignification." 

Coolev,  Const.  Lim.  6th  ed.  chap.  7,  sub. 
4,  p.  lS7;  Western  U.  7>Ug.  Co,  v.  State,  65 
Tex.  814,  105  U.  8.  460.  26  L.  ed.  1067;  Weet^ 
ern  U,  Tdeg,  Co,  v.  Pendleton,  122  U.  8.  847, 
80  L.  ed.  1187, 1  Inters.  Com.  Bep.  806;  Ldoup 
V.  MobiU,  127  U.  8.  640,  82  L.  ed.  811;  Weet- 
em  U,  Tdeg,  Co.  v.  Beay.  132  U.  8.  472,  88  L, 
ed.  409;  Peneaeola  Tdeg,  Co,  v.  Western  U. 
Telea.  Co,  96  U.  8.  1,  24  L.  ed.  708. 

The  uncontroverted  evidence  in  the  case 
shows  that  the  combination  controlled  more 
than  80  per  cent  of  all  the  fire  insurance  busi* 
ness  in  Texas. 

This  combination  controls,  and  compels 
through  fear  of  entire  loss  of  business,  a  vast 
army  of  men  to  labor  for  it  at  greatly  reduced 
compensation.  The  business  is  commerce  it- 
self; the  labor  of  the  agents  is  commerce  itself; 
and  the  business  of  insurance  as  applied  to 
both  is  trade  itself,  and  the  restrictions  of  the 
court  upon  the  meaning  of  these  terms  will 
but  prove  a  license  to  still  greater  evils  and 
the  exacting  of  still  greater  tribute. 

United  States  v.  Tram- Missouri  Freight 
Asso.,  68  Fed.  Rep.  68,  is  authority  for  the 
conclusion  that  only  such  restraints  in  trade  as 
are  unreasonable  and  to  the  public  injury  are 
within  the  meaning  of  an  act  of  congress. 

If  it  be  correct,  the  necessity  for  restricting 
the  meaning  of  the  words  to  avoid  the  evils 
pointed  out  by  the  court  that  might  possibly 
arise  has  been  dissipated  and  the  proper  con* 
struction  of  the  act  would  be  as  here  contended 
for;  that  is,  the  combination  charged  is  within 
the  statute  if  the  restraint  is  unreasonable. 

The  business  of  insurance  in  this  state  being 
charged  with  a  public  use,  the  state,  through 
its  attorney-general,  independent  of  statute, 
may  restrain  those  engaged  in  the  business 
from  carrying  out  a  combmation  to  the  injury 
of  the  public,  and  prevent  them  from  acquir- 
ing a  virtual  monoix>ly  of  the  business. 

Gulf,  a  d  8,  F,  R,  Co.  V.  StaU,  1  L.  R.  A. 
894.  2  Inters.  Com.  Rep.  885,  72  Tex.  404. 

To  transact  insurance  business  a  public  fran- 
chise is  required,  and  the  consent  of  the  state, 
through  its  proper  officers,  must  first  be  ob- 
tained before  the  business  can  be  pursued. 
These  are  just,  reasonable,  and  constitutional 
regulations. 

BtaU  V.  Stone  (Mo.)  Dec.  4,  1898;  Budd  v. 
New  York,  148  U.  8.  517, 86  L.  ed,  247;  Munn 
V.  lUinois,  94  U.  8.  118,  24  L.  ed.  77. 

The  court  is  of  opinion  that  the  combination 
is  not  ille^l,  for  the  reason  that  insurance  ia 
not  a  "prime  necessity." 
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In  Btehard^n  r.  BuM,  6  L.  R.  A.  467,  77 
Mich.  682,  friction  matches  were  held  to  be 
prime  necessities  because  of  their  daily  use. 

In  India  Bagging  Asao,  v.  Kock,  14  La.  Ann. 
164,  it  was  held  that  India  bag^ng  was  an 
article  of  "prime  necessity"  to  cotton  planters. 

In  Morris  Bun  Coal  Co.  y.  Barday  Coal  Co., 
68  Pa.  178.  8  Am.  Rep.  159,  coal  is  held  to  be 
a  "necessity." 

In  People  y.  North  River  Sugar  Ref,  Co.,  5 
L.  R  A.  886,  54  Hun,  854,  sugar  was  held  to 
be  a  necessity. 

In  Santa  ulara  Vallep  Mill  A  Lumber  Co,  y. 
Hayes,  76  Cal.  887,  lumber  is  considered  to  be 
a  necessity. 

Any  article  of  general  use  and  benefit  to  the 
public,  which  affords  to  the  public  conven- 
ience, comfort,  enjoyment,  ana  profit,  ought 
to  be  considered  "a  prime  necessity."  Insur- 
ance affords  all  these  in  this  latter  day  of  busi- 
ness progress,  and  has  become  an  important 
factor  in  every  business  of  the  country  and 
in  the  use  and  enjoyment  of  property  and 
possessions  and  belongings. 

The  combination  being  hurtful  to  the  pub- 
lic, and  the  business  being  charged  with  a 
public  use  and  bein^  free  from  unlicensed 
competition,  and  the  injury  being  one  which 
individuals  cannot  redress  for  manifest  rea- 
sons, it  becomes  the  duty  of  the  attorney  gen- 
eral to  take  such  action  in  the  name  of  the 
state  as  will  prevent  and  restrain  the  injury  to 
the  public.    ' 

Const,  art.  4,  §  22;  State  y.  Farmers  Loan 
&  T,  Co,  81  Tex.  580;  Quit,  C  &  S,  F.  B,  Co. 
V.  StaU,  1  L.  R.  A.  849,  2  Inters.  Com.  Rep. 
385,  72  Tex.  404:  Um'ted  States  y.  San  Jacinto 
Tin  Ci?.  126  U.  8.  274,  81  L.  ed.  748;  People  v. 
Utica  Ins.  Co,  15  Johns.  858,  8  Am.  Dec.  248. 

The  legislature  has  never  attempted  to  say 
what  rates  insurance  companies  may  collect  as 
a  tax  from  the  public.  We  conclude,  there- 
fore, that  the  law  only  "allows"  them  to  col- 
lect a  reasonable  lax  or  rate  of  insurance. 

Slate  V.  Farmers  Loan  cfc  T,  Co.  supra. 

Section  4  of  the  Act  requires  the  attorney- 
general  to  enjoin  combinations  and  trusts  in 
ihe  name  of  the  state.  It  is  a  declaration  of 
public  policy  and  must  be  so  regarded.  Being 
a  valid  law,  its  command  to  the  attorney  gen- 
eral should  not  be  disregarded;  and  being  a 
declaration  of  public  policy,  must  have  weight 
with  the  court  in  connection  with  the  authori- 
ties, if  they  need  any  further  support,  in  hold- 
ing that  the  injunction  will  be  granted  as 
prayed  for. 

Green's  Brice.  Ultra  Vires,  §§  706,  712; 
Beach,  Railways,  §  584;  Atty-Oen,  v.  Cam- 
bridge, 16  Gray,  247;  Atty-Oen,  v.  Boston 
Wharf  Co,  12  Gray,  557;  Greenhood,  Pub.  Pol. 
pp.  684,  685. 

Gaines*  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  in  the  name  of 
the  state  of  Texas,  by  its  attorney -general, 
against  the  Texas  Insurance  Club,  an  associa- 
tion of  insurance  agents,  and  against  fifty- 
seven  foreign  insurance  corporations  doine 
business  in  this  state  under  permits  granted 
in  pursuance  of  the  statutes  of  the  state.  It 
is  alleged  in  the  petition  that  the  Texas  In- 
surance Club  was  created  with  the  consent 
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and  by  the  procurement  of  the  other  defend* 
ants,  with  the  object  of  organizing  a  com- 
bination for  the  purpose  of  fixing  a  uniform 
rate  of  insurance  throughout  the  state  upon 
a  graduated  scale,  and  of  thereby  preventing 
competition  amon^  each  other,  and  at  tJie 
same  time  of  establishing  a  fixed  rate  of  com- 
mission to  be  paid  to  the  agents  of  such 
companies.  It  is  claimed  in  the  petition 
that  the  acts  charged  against  the  defendanta 
show  an  illegal  combination,  as  defined  and 
denounced  in  the  Act  of  March  80,  1889,  en- 
titled **An  Act  to  Define  Trusts  and  to  Pro- 
vide for  Penalties  and  Punishment  of  Cor- 
porations, Persons,  Firms  and  Associations 
of  Persons  Connected  with  Them,  and  to  Pro- 
mote Free  Competition  in  the  State  of  Texas.  * 
Laws  1889,  p.  141.  Jt  is  also  claimed  in  the 
petition  that  the  combination,  purposes,  and 
acts  of  the  defendants  are  in. restraint  of  trade 
and  contrary  to  public  policy,  and  therefore 
illegal  at  common  law.  The  prayer  was  that 
the  Texas  Insurance  Club  be  dissolved,  and 
that  the  permits  of  the  other  defendants  be 
canceled,  or  that  the  defendants  be  enjoined 
from  carrying  out  the  objects  of  the  combina- 
tion as  alleged  in  the  petition.  The  trial 
court  held  that  the  Act  of  March  80,  1889, 
did  not  apply  to  a  combination  to  fix  rates 
of  insurance  or  the  commissions  of  the  agents 
of  insurance  companies,  and  also  that  the  act 
was  unconstitutional  and  void,  by  reason  of 
the  13th  section,  which  excepted  from  its 
operation  "agricultural  products  and  live- 
stock while  in  the  hands  of  the  producer  or 
raiser ;"  and  sustained  a  demurrer  to  so  much 
of  the  petition  as  charged  a  violation  of  that 
statute.  However,  the  demurrer  to  that  part 
of  the  Dotition  which  charged  a  combination 
alleered  to  be  illegal  at  common  law  was 
overruled ;  and  after  hearing  the^evidence  the 
court  held  that  the  effective  allegations  of 
the  bill  were  sustained  by  the  proof,  and  en- 
tered a  decree  enjoining  the  defendants  from 
making  or  carrying  out  any  agreements  be- 
tween them  establishing  fixed  rates  of  insur- 
ance, or  fixing  the  percentage  of  commissions 
to  be  paid  to*  their  agents.  The  defendants 
appealed,  and  the  attorney-general  filed  cross- 
assignments  of  error.  The  court  of  civil  ap- 
peals affirmed  the  judgment  of  the  district 
court  in  every  particular,  but  held  that  the 
Statute  of  March  21,  1889,  was  invalid,  be- 
cause it  nowhere  in  terms  declared  that 
**  trusts"  such  as  are  defined  in  the  first  sec- 
tion are  illegal.  Assuming  that  the  whole 
case  is  before  us  upon  the  pleadings  and  facts 
as  determined  by  the  court  of  civil  appeals, 
we  will  proceed  to  dispose  of  the  questions 
involved  in  it,  so  far  as  may  be  necessary  for 
its  disposition. 

The  Act  of  March  80,  1889,  reads  as  fol- 
lows :  **  Act  to  Define  Trusts  and  to  Provide 
for  Punishments  and  Penalties  of  Corpora- 
tions, Persons,  Firms  and  Associations  of 
Persons  Connected  with  Them,  and  to  Pro- 
mote Free  Competition  in  the  State  of  Texas. 
Section  1.  Be  it  enacted  by  the  legislature  of 
the  state  of  Texas :  That  a  trust  is  a  com- 
bination of  capital,  skill  or  acts  by  two  or 
more  persons,  firms,  corporations,  or  associa- 
tions of  persons,  or  of  either  two  or  more  of 
them  for  either,  any,  or  all  of  the  following 
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purpoaes:  PIrst— To  create  or  carry  out  re- 
atrlctiona  in  ti-ade.  Second— To  limit  or  re- 
duce the  production  or  increase  or  reduce  the 
price  of  merchandise  or  commodities.  Third 
—To  prevent  competition  in  manufacture, 
making,  transportation,  sale,  or  purchase 
of  merchandise,  produce,  or  commodities. 
Fourth — to  fix  at  any  standard  or  figure, 
whereby  its  price  to  the  public  shall  be  in 
any  manner  controlled  or  established,  any 
article  or  commodity  of  merchandise,  pro- 
duce or  commerce  intended  for  sale,  use,  or 
consumption  in  this  state.  Fifth — To  make 
or  enter  into,  or  execute  or  carry  out  any 
contract,  obligation,  or  agreement  of  any 
kind  or  description  by  which  they  shall  bind 
or  have  bound  themselves  not  to  sell,  dispose 
of.  or  transport  any  article  or  commodity  or 
article  of  trade,  use,  merchandise,  commerce, 
or  consumption  below  a  common  standard,  or 
by  which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  articles,  commodity, 
or  transportation  at  a  fixed  or  graduated  fig- 
ure, or  by  which  they  shall  in  any  manner 
establish  or  settle  the  price  of  any  article  or 
commodity  or  transportation  between  them  or 
themselv^  and  others  to  preclude  a  free  and 
unrestricted  competition  among  themselves 
or  others  in  the  sale  or  transportation  of  any 
such  article  or  commodity,  or  by  which  they 
shall  airree  to  pool,  combine,  or  unite  any 
interest  they  may  have  in  connection  with  tlie 
sale  or  transportation  of  anv  such  article  or 
commodity,  that  its  price  might  in  any  man- 
ner be  affected.  •  .  .  Sec.  4.  Every  for- 
eign corporation  violating  any  of  the  provis- 
ions of  this  act  is  hereby  denied  the  right 
and  prohibited  from  doing  any  business  in 
this  state,  and  it  shall  be  the  duty  of  the 
attorney -general  to  enforce  this  provision  by 
injunction  or  other  proceedings  in  the  dis- 
trict court  of  Travis  county,  in  the  name  of 
the  state  of  Texas.  .  .  .  Sec.  6.  Any  vio- 
lation of  either  or  all  the  provisions  of  this 
act  shall  be  and  is  hereby  declared  a  con- 
spiracy against  trade,  and  any  person  who 
may  be  and  may  become  engaged  in  any  such 
conspiracy,  or  take  part  therein,  or  aid  or 
advise  in  its  commission,  or  who  shall  as 
principal,  manager,  director,  agent,  servant, 
or  employ^,  or  in  any  other  capacity  know- 
ingly carry  out  any  of  the  stipulations,  pur- 
poses, prices,  rates  or  orders  thereunder,  or 
in  pursuance  thereof,  shall  be  punished  by 
fine  not  less  than  fifty  nor  more  than  fiye 
thousand  dollars  and  by  imprisonment  in  the 
penitentiary,  not  less  than  one  nor  more  than 
ten  years,  or  by  either  such  fine  or  imprison- 
ment. Every  day  during  a  violation  of  this 
provision  shall  constitute  a  separate  offense. 
Sec.  7.  In  any  indictment  for  an  offense 
named  in  this  act  it  is  sufficient  to  state  the 
purposes  or  effects  of  the  trust  or  combina- 
tion, and  that  the  accused  was  a  member  of, 
acted  with,  or  in  pursuance  of  it,  without 
giving  the  name  or  description,  or  how,  when 
or  where  it  was  created.  Sec.  8.  In  prose- 
cutions under  this  act  it  shall  be  sufficient 
to  prove,  that  a  trust  or  combination  as  de- 
fined herein  exists,  and  that  the  defendant 
belonged  to  it,  or  acted  for  or  in  connection 
with  it,  without  proving  all  belonging  to  it 
or  proving  or  producing  any  article  of  agree- 
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ment  or  written  Instrument  on  which  it  may 
have  been  based,  or  that  it  was  evidenced  hy 
any  written  instrument  at  all.  The  char- 
acter of  the  trust  alleged  may  be  proved  by 
its  general  reputation.  .  .  .  Sec  10. 
Each  and  every  person,  firm,  corporation,  or 
association  of  persons  who  shall  m  any  man- 
ner violate  any  of  tlie  provisions  of  this  act, 
shall  for  each  and  every  day  that  such  viola- 
tion shall  be  committed  or  continued,  forfeit 
and  pay  the  sum  of  fifty  dollars,  which  may 
be  recovered  in  the  name  of  the  state  of  Texas, 
in  any  county  where  the  offense  is  committed, 
or  where  either  of  the  offenders  reside,  or  in 
Travis  county,  and  it  shall  be  the  duty  of  the 
attorney-general,  or  the  district  or  county 
attorney  to  prosecute  for  and  recover  the  same. 
Sec.  11.  That  any  contract  or  agreement  in 
violation  of  the  provisions  of  this  act  shall 
be  absolutely  void  and  not  enforceable  either 
in  law  or  equity.  Sec.  19.  That  the  provis- 
ions hereof  shall  be  held  cumulative  of  each 
other  and  of  all  other  laws  in  any  way  affect- 
ing them  now  in  force  in  this  state.  Sec.  18. 
The  provisions  of  this  act  shall  not  apply  to 
agricultural  products  or  livestock,  while  in 
the  hands  of  the  producer  or  raiser.  .  .  .** 
The  omitted  sections  throw  no  light  upon 
the  questions  under  consideration. 

Aamitting,  for  the  present,  that  the  lan- 
guage of  the  statute  sufficiently  manifests 
Uie  Intention  of  the  legislature  to  make  such 
combinations  as  are  defined  therein  unlawful, 
and  to  make  punishable  acts  committed  in 
violation  of  its  provisions,  and  that  it  is  not 
in  conflict  with  the  constitution  by  reason  of 
the  fact  that  it  exempts  ''agricultural  pro- 
ducts and  livestock  while  m  the  hands  of 
the  producer  or  raiser**  from  its  operation^ 
we  still  have  the  question  whether  the  com- 
bination charged  in  the  petition  is  embraced 
within  the  provisions  of  the  law.  We  are  of 
opinion  that  that  question  must  be  answered 
in  the  negative.  To  determine  that  it  is  so 
embraced,  we  must  hold  either  that  it  is  a 
restriction  in  trade,  within  the  meaning  of 
the  first  subdivision  of  section  1,  and  that 
these  words  sufficiently  define  an  offense  so 
as  to  make  it  punishable  under  our  laws,  or 
that  the  contract  of  insurance  is  a  commodity 
such  as  is  named  in  the  other  subdivisions. 
A  combination  between  two  or  more  insur- 
ance companies  to  increase  their  rates  or  ta 
diminish  the  rates  to  be  paid  to  their  agents 
is,  in  a  general  sense,  a  combination  in  re- 
straint of  trade.  But  we  think  that  the 
w(»rd8  "restrictions  in  trade"  were  not  in- 
tended to  receive  that  construction  in  the 
statute  under  consideration.  If  so  intended, 
it  may  be  gravely  doubted  whether,  under 
our  laws,  they  sufficiently  designate  an  of- 
fense so  as  to  make  it  punishable.  Our 
Penal  Code  contains  the  following  general 
provisions:  ''Art.  8.  In  order  that  the  sys- 
tem of  penal  law  in  force  in  this  state  may 
be  complete  within  itself,  and  that  no  system 
of  foreign  laws  written  or  unwritten  may  be 
appealed  to,  it  is  declared  that  no  person 
shall  be  punished  for  any  act  or  omission 
unless  the  same  is  made  a  penal  offense,  and 
a  penalty  is  affixed  thereto  by  the  written 
law  of  this  state."  "Art.  6.  Whenever  it 
appears  that  a  provision  of  the  penal  law  is 
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flo  Indefinitely  framed,  or  of  sncb  doubtful 
<»n8truction  that  it  cannot  bo  understood,  ei- 
ther from  the  language  in  which  it  is  ex- 
pressed or  from  some  other  written  law  of 
the  state,  such  penal  law  shall  be  regarded 
as  wholly  inoperative."  "Art.  9.  This  code 
«nd  every  other  law  upon  the  subject  of  crime 
which  may  be  enacted,  shall  be  construed  ac- 
■cording  to  the  plain  import  of  the  language 
in  which  it  is  written,  without  regard  to  the 
-distinction  usually  made  between  the  con- 
struction of  penal  laws  and  laws  upon  other 
subjects:  ana  no  person  shall  be  punished 
for  an  offense  not  made  penal  by  the  plain 
import  of  the  words  of  the  law.**  It  must 
be  conceded  that  except  as  to  laws  which  re- 
-suit  in  a  contract,  or  which  create  a  vested 
right,  it  is  not  in  the  power  of  one  legisla- 
ture to  control  the  action  of  another.  Any 
statute  laying  down  a  canon  of  construction 
may,  as  a  general  rule,  be  repealed,  either 
expressly  or  impliedly,  by  a  subsequent  stat- 
ute ;  and  where,  under  a  rule  of  construction 
-declared  in  a  former  law,  a  statute  cannot 
take  effect,  which  would  be  operative  but 
for  the  former  act,  the  argument  is  certainly 
<!Ogent  that  it  was  the  intention  of  the  legis- 
lature in  the  last  enactment  to  repeal  the  rule 
of  construction  laid  down  in  the  former.  But 
it  may  be  argued  with  equal  force  that  a 
provision  of  the  Penal  Code  affixing  a  punish- 
ment to  an  act  named  or  otherwise  desig- 
nated, but  not  accurately  and  expressly  de- 
fined, should  be  enforced,  notwithstanding 
the  rules  of  construction  laid  down  in  its  gen- 
-eral  provisions.  It  ma]^  be  plausibly  main- 
tained that  the  intention  was  that  all  the 
provisions  should  stand  together,  and  that  the 
4Bpecial  provision  should  be  deemed  an  excep- 
tion, and  that  the  general  rule  should  yield  to 
it.  Yet,  under  article  8  of  the  Penal  Code  as 
it  existed  before  the  Revised  Statutes  took  ef- 
fect, which  "declared  that  no  person  should 
bo  punished  for  any  act  or  omission  as  a 
penal  offense,  unless  the  same  is  expressly 
defined,"  it  was  held  that  a  special  provision 
of  that  Code,  which  sought  to  make  punish- 
able an  act  without  defining  it,  was  inopera- 
tive. Johnson  V.  Siate^  4  Tex.  App.  63; 
yfcUff  V.  8iaU^  6  Tex.  App.  195 ;  Biogers  v. 
State,  8  Tex.  App.  401.  See  also  StaU  y. 
Foster,  81  Tex.  578.  That  provision  was 
repealed  by  the  Revised  Statutes,  which 
adopted  in  its  stead  the  amended  article  8, 
hereinbefore  quoted.  But  in  French  v.  State, 
14  Tex.  App.  76,  article  898,  as  amended  by 
the  Act  of  March  27,  1879  (Laws  1879,  p. 
67),  was  held  inoperative  by  reason  of  tfie 
rule  of  construction  laid  down  in  article  6, 
evnra.  In  like  manner,  in  Ex  pa/rte  Gregory, 
20  Tex.  App.  210,  54  Am.  Rep.  516,  the  rule 
of  construction  announced  in  article  9  was 
recognized  as  applicable  to  a  municipal  ordi- 
nance. That  article  was  primarily  intended 
to  abrogate  the  rule  of  the  common  law  that 
penal  statutes  should  be  construed  strictly; 
but  it  expressly  declares  another  rule,  which 
is  in  accord  with  the  common  law,  and  which 
is  founded  upon  the  soundest  reason.  There 
is  a  maxim  that  ignorance  of  the  law  excuses 
no  one,  which  is  not  true  as  applied  to  every 
•case,  for  a  man  is  not  guilty  of  theft  who 
honestly  takes  property  under  an  honest  claim 
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of  right,  though  he  be  mistaken  as  to  the  law. 
But  it  is  true  in  the  sense  that  no  one  can  al- 
lege his  ignorance  of  the  law  which  makes  a 
certain  act  penal,  in  Justification  of  his  com- 
mission of  that  act.  If  he  bo  held  bound  to 
know  the  law,  he  should  have  Uie  means  of 
knowing  it,  and  hence  he  should  not  be  pun- 
ishable for  the  infringement  of  a  statute  un- 
less it  designate  with  a  fair  de^rree  of  clear- 
ness and  precision  the  act  or  omission  which 
is  forbidden  by  it.  The  offense  need  not  be 
"defined,"  in  the  logical  legal  sense  of  that 
word,  for  general  terms  may  be  used,  which 
in  themselves  require  to  be  defined ;  but  the 
terms  employed  should  be  sufficiently  definite 
in  their  meaning  as  plainly  to  desi^rnate  the 
very  act  which  is  sought  to  be  made  punish- 
able by  law. 

Applying  these  rules  of  constnictlon,  we 
are  of  opinion  that  the  acts  charged  against 
the  defendants  do  not  subject  them  to  the  for- 
feitures and  penalties  therein  provided  for, 
under  that  part  of  the  statute  which  seeks  to 
make  unlawful  combinations  "to  create  or 
carry  out  restrictions  i  n  trade. "  These  words 
are  very  comprehensive  in  any  aspect,  and, 
if  their  meaning  is  limited,  it  becomes  diffi- 
cult to  define  the  sense  in  which  they  were 
employed  by  the  legislature.  In  ordinary 
language,  the  word  "trade"  is  employed  in 
three  different  senses :  First,  in  that  of  the 
business  of  buying  and  selling;  second,  in 
that  of  an  occupation,  generally :  and,  tliird, 
in  that  of  a  mechanical  employment,  in  con- 
tradistinction to  agriculture  and  the  liberal 
arts.  Ordinarily,  when  we  speak  of  "  trade,  ** 
we  mean  commerce,  or  something  of  that 
nature;  when  we  speak  of  "a  trade,"  we 
mean  an  occupation,  in  the  more  general  or 
the  limited  sense.  In  law,  the  words  "re- 
straint of  trade''  are  fairly  well  defined ;  and 
the  question  presents  itself  whether,  in  the 
use  of  the  words  "  restrictions  In  trade, "  the 
legislature  meant  to  use  the  word  "trade"  in 
the  last  sense,  or  as  the  mere  equivalent  of 
"commerce"  or  "traffic."  Some  contracts  in 
restraint  of  trade  are  held  to  be  contrary  to 
public  policy,  and  unlawful  in  the  sense  that 
they  will  not  be  enforced  by  the  courts. 
Others  are  lawful  and  enforceable.  To  be 
unlawful,  they  must  be  unreasonable.  As  to 
restraints  which  are  reasonable,  the  authori- 
ties are  not  in  accord,  though  the  evident 
tendency  of  modern  decisions  is  to  uphold 
such  contracts  in  doubtful  cases.  The  rule 
as  to  contracts  in  unreasonable  restraint  of 
trade  has  been  applied  without  question  to 
very  varied  employments, — to  professional 
men,  such  as  attorneys  at  law  and  physicians, 
as  well  as  to  merchants,  shopkeepers,  carriers, 
and  those  engaged  in  mechanical  pursuits  of 
every  character.  The  rule  is  founded  both 
upon  the  ground  that  the  public  has  an  inter- 
est in  the  employment,  and  uoon  the  further 
ground  that  it  is  contrary  to  public  policy 
that  any  person  should  wholly  deprive  him- 
self of  his  right  to  pursue  an  occupation  in 
which  he  is  presumably  skilled.  See  Mitehel 
V.  Rey voids,  1  Smith,  Lead.  Gas.  8th  Am.  ed. 
*417,  and  English  and  American  nates.  But 
while  a  party  may  bind  himself  for  an  ade- 
quate consideration  hot  to  pursue  his  avoca- 
tion within  the  limits  of  a  prescribed  local- 
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ity,  .provided  the  limits  be  reasonable,  he 
•cannot  bind  himself  not  to  follow  his  trade 
in  any  place  whatever.  Now,  an  agreement 
between  two  or  more  persons,  by  which  one 
•of  them  undertakes  to  bind  himself  not  to 
follow  his  trade  or  practice  his  profession  in 
«  territoiy  of  prescribed  limits,  is  *'a  com- 
bination," within  the  meaning  of  the  statute 
under  consideration.  A  contract  between 
two  or  more  to  do  a  thing  is  a  ''combination 
of  .  .  .  acts"  of  such  persons  to  bring 
About  the  performance  of  the  contract.  It  is 
upon  this  theory,  in  ^rt,  that  the  charge 
made  in  the  petition  is  based.  Kow,  the 
•clause  of  the  act  which  we  are  endeavoring 
■to  construe  makes  no  distinction  between  such 
restraints  of  trade  as  are  reasonable  and  such 
«a  are  unreasonable.  Hence,  if  we  should 
^ive  to  the  words,  "restrictions  in  trade" 
their  ordinary  technical  meaning  it  would 
-follow  that  the  act  made  punishable  all  con- 
tracts in  restraint  of  trade,  however  reason- 
able they  may  be.  It  would  follow  that  if 
one  merchant  engaged  in  the  hardware  busi- 
ness should  buy  out  another,  such  other  agree- 
ing not  to  pursue  the  same  business  on  the 
same  block  or  street,  or  in  the  same  town, 
for  a  limited  time,  both  would  be  subject  to 
the  penalties  affixed  by  the  act.  It  is  prob- 
able that  the  legislature  has  the  power  to 
make  such  a  law ;  but  it  is  unreasonable  to 
presume  that  they  intended  to  make  it,  and 
no  construction  ought  to  be  given  to  an  act 
which  would  lead  to  such  results,  unless  its 
language  is  so  clear  and  unambiguous  as  to 
admit  of  no  other  conclusion.  It  is  true  that 
article  9  of  the  Penal  Code,  already  a  noted, 
requires  us  to  construe  the  act  ''accoraing  to 
the  plain  import  of  the  language  in  which 
it  is  written,  without  regard  to  the  distinc- 
tion usually  made  between  the  construction 
of  penal  laws  and  laws  upon  other  subjects ;" 
but  when  the  words  employed  have  different 
meanings,  one  being  more  limited  than  an- 
other, it  does  not  require  that  we  should  con- 
strue them  in  the  more  comprehensive  sense. 
The  principle  is  inherent  in  the  construction 
^f  all  laws  of  doubtful  import,  that  the  in- 
tention of  the  legislature  must  be  sought  for, 
and,  when  discovered,  must  govern.  In  dis- 
covering that  Intention  it  is  proper  to  look 
to  the  consequences  of  any  particular  inter- 
pretation, and,  if  they  be  found  unreasonable 
or  oppressive,  such  interpretation  ought  to 
be  rejected.  The  penalty  affixed  by  the  act 
in  question  for  a  violation  of  its  provisions 
is  a  fine  of  not  less  than  $50,  nor  more  than 
f5,000,  and  imprisonment  in  the  penitentiary 
not  less  than  one,  nor  more  than  ten  years, 
or  by  ei  ther  such  fine  or  imprisonment.  Each 
day  of  the  continuance  of  the  combination  is 
made  a  separate  offense.  The  offense  may  be 
punished  by  confinement  in  the  penitentiary, 
and  is  therefore  a  felony.  We  do  not  think 
that  it  was  the  purpose  of  the  legislature  to 
give  to  the  word  ''trade"  so  comprehensive 
a  meaning  as  would  subject  all  parties  to 
''contracts  in  restraint  of  trade"  (as  these 
terms  are  understood  at  common  law)  to  such 
heavy  penalties ;  and  conclude  that  the  word 
must  be  construed  in  a  more  restricted  sense, 
«nd  as  synonymous  with  "traffic."  In  this 
^nse  it  embraces  the  buying  and  selling  of 
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any  article  of  commerce,  the  barter  of  such 
articles,  and  their  transportation  by  common 
carriers ;  but  it  does  not  embrace  the  business 
of  insurance,  which  is  trade  onlv  in  the  sense 
that  it  is  an  occupation  or  employment. 

If,  therefore,  the  acts  charged  in  the  peti* 
tion  are  punishable  under  the  statute,  they 
must  be  oenounced  by  some  other  provision. 
Is  the  contract  of  insurance  an  "article  of 
commerce"  or  a  "commodity,"  within  the 
meaning  of  those  terms  as  used  in  the  remain- 
ing four  subdivisions  of  the  statute?  In 
Paul  V.  Virginia,  76  U.  6.  8  Wall.  168,  19 
L.  ed.  857,  Uie  Supreme  Ck>urt  of  the  United 
States  held  that  the  business  of  insurance,  as 
carri^  on  in  one  state  by  a  company  chart- 
ered by  another,  was  not  commerce  between 
the  states ;  and  the  same  doctrine  is  affirmed 
by  the  supreme  court  of  Kansas.  StiUe  v. 
Phipp$,  50  Kan.  609,  18  L.  R.  A.  657.  We 
have  no  reason  to  doubt  the  correctness  of  the 
conclusion.  It  is  only  by  a  strained  con- 
struction that  the  word  "commerce"  can  be 
made  to  embrace  the  business  of  insurance, 
and  to  say  that  insurance  is  an  article  of  com- 
merce is  a  construction  still  more  strained. 
It  is  an  aid  to  commerce,  but  not  commerce 
itself ;  nor  is  it  an  article  of  commerce.  In 
Nathan  v.  Louisiana,  49  U.  S.  8  How.  78, 
13  L.  ed.  998,  the  court  says  that  a  dealer  in 
foreign  exchange  "is  not  engaged  in  com- 
merce, but  in  supplying  an  instrument  of 
commerce.  He  is  less  engaged  in  it  than  the 
ship  builder,  without  whose  labor  foreign 
commerce  could  not  go  on. "  The  word  "  com- 
modity" has  two  significations.  In  its  most 
comprehensive  sense  it  means  "convenience, 
accommodation,  profit,  benefit,  advantage, 
interest,  commodiousness ;"  but,  according  to 
Webster's  International  Dictionary,  the  use 
of  the  word  in  this  sense  is  obsolete.  Page 
286.  The  word  is  ordinarilv  used  in  the 
commercial  sense  of  any  movable  or  tangible 
thing  that  is  ordinarily  produced  or  used  as 
the  subject  of  barter  or  sale ;  and  we  think 
that  this  was  the  meaning  intended  to  be 
given  to  it  by  the  legislature  in  the  statute 
in  question.  This  clearlv  appears  by  the 
context.  The  language  descriptive  of  the 
second  category  of  offenses — "to  limit  or  re- 
duce the  production  or  increase  or  reduce  the 
price  of  merchandise  or  commodities" — im- 
plies that  a  commodity  is  something  that  may 
be  produced ;  so,  by  that  description,  of  the 
third  class,  a  commodity  is  something  that 
may  be  manufactured,  made,  transported, 
and  sold;  in  the  fourth,  it  implies  some- 
thing that  may  be  sold,  used,  or  consumed ; 
and  so,  also,  the  fifth  and  last  class,  it  re- 
lates to  a  commodity  that  is  the  subject  of 
sale  and  transportation.  Insurance  is  neither 
"produced,"  "consumed,"  "manufactured," 
"transported,"  nor  "sold,"  in  the  ordinary 
signification  of  any  of  these  words,  and  there- 
fore it  is  not  within  "the  plain  import"  of 
the  languajre  employed  in  the  act. 

But  there  is  another  point  of  view  fiom 
which  the  statute  in  question  should  be  con- 
sidered. Its  title  is,  "An  Act  to  Define 
Trusts,  and  to  Provide  for  Penalties  and 
Punishment  of  Corporations,  Persons,  Firms, 
and  Associations  of  Persons  Connected  with 
Them,  and  to  Promote  Free  Competition  in 
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the  State  of  Texas."  The  term  ** trusts"  is 
not  here  employed  in  a  technical  legal  sense. 
By  very  recent  commercial  usage,  the  mean- 
ing of  the  word  has  been  extended  so  as  to 
comprehend  combinations  of  corporations  or 
capitalists  for  the  purpose  of  controlling  the 
price  of  articles  of  prime  necessity,  or  the 
charges  of  transportation  for  the  publ  ic.  The 
formation  of  gigantic  combinations  for  these 
purposes  in  late  years  has  created  alarm  and 
excited  the  liveliest  interest  in  the  public 
mind.  The  amount  of  discussion  which  it 
has  invoked,  considering  the  time  during 
which  it  has  progressed,  is  probably  without 
parallel.  See  2  Beach,  Priv.  Corp.  856,  and 
notes.  In  the  year'  1888  the  discussion  seems 
to  have  become  general,  and  in  1889  many 
legislatures,  including  our  own,  made  laws 
for  the  purpose  of  punishing  and  repressing 
such  conspiracies.  Id.  1351,  note  9.  Notable 
instances  of  these  combinations  were  those  of 
the  manufacturing  corporations  eufi'a^ed  in 
refining  sugar,  which  were  declared  illegal 
by  the  court  of  appeals  of  New  York  in  the 
cases  of  People  v.  J^oi'th  liiver  Sugar  Hef.  Co. 
121  N.  y.  682,  9  L.  R.  A.  83;  ""  Tfie  Cotton- 
seed OU  Trust''  (State  v.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8)  ;  **  The  Diamond  Match 
Trust"*  ("  Richardson  v.  Buhl,''  77  Mich.  682. 
6  L.  R.  A.  457)  ;  •*  TJui  Chicago  Oas  Trus^ 
(People  V.  Chicago  Gas  Trust  Co.  130  111.  268, 
8  L.  R.  A.  497)  ;  **  Tlie.  Standard  Oil  Trust" 
(Rice  V.  Rockefeller,  56  Hun,  516)  ;  "  The  Cat- 
lie  Trust"  (Oouldv.  Bead,  88  Fed.  Rep.  886)  ; 
and  **  The  AlcoUl  Trust"  (State  v.  Nefyraska 
Distilling  Co,  29  Neb.  700).  For  other  cases 
of  like  character,  see  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.  68  Pa.  173,  8  Am.  Rep. 
159 ;  Arnot  v.  Pittston  db  E.  Coal  Co.  68  N. 
Y.  558,  23  Am.  Rep.  190 ;  Santa  Clara  Valley 
Mill  <&  Lumber  Co.  v.  Hayes,  76  Cal.  387 ; 
Clancey  v.  Onondaga  Fine  Salt  Mfg.  Co.  62 
Barb.  895 ;  Craft  v.  McConoughy,  79  111.  346, 
22  Am.  Rep.  171 ;  India  Bagging  Asso.  v. 
Kock,  14  La.  Ann.  164 ;  Oibbs  v.  Consolidated 
Gas  Co.  130  U.  S.  396,  32  L.  ed.  979 ;  Texas 
Standard  Cotton  Oil  Go.  v.  Adoue,  83  Tex. 
650,  15  L.  R.  A.  598 ;  and  Aiiderson  v.  Jett, 
89  Ky.  375.  6  L.  R.  A.  3J0. 

The  instances  of  combinations  shown  by 
the  cases  cited  serve  to  illustrate  the  causes 
of  popular  discontent,  and  the  evils  which 
the  legislatures  of  several  states  sought  to 
remedv  by  direct  statutory  enactments  upon 
the  subject.  They  were  combinations  organ- 
ized for  the  purpose  of  affecting  the  prices 
of  articles  of  prime  importance  in  commArce. 
or  the  rates  of  transportation  and  intercom- 
munication. The  evils  resulting  from  these 
practices  were  doubtless  paramount  in  the 
minds  of  our  legislators  when  they  passed 
the  statute  under  consideration,  and  it  was 
to  repress  these  practices  that  the  law  was 
enacted.  By  **tbe  plain  import  of  its  lan- 
guage" it  makes  unlawful  all  combinations 
to  raise  or  depress  the  price  of  all  articles  of 
commerce  whatever,  or  to  increase  or  dimin- 
ish the  rates  of  transportation  of  such  articles. 
It  seems  to  us,  therefore,  that  the  words  in 
the  first  subdivision  of  section  1  of  the  Act — 
"  to  create  or  carry  out  restrictions  in  trade" — 
were  intended  only  as  a  general  expression 
of  the  purpose  of  the  law,  and  that  the  acts 
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defined  in  the  subsequent  members  of  the  sec* 
tion  were  intended  as  a  specific  definition  of 
what  was  meant  in  the  first.  NaiiontU  Benefit 
Co.  V.  Union  Hospital  Co.,  45  Minn.  272.  11  L 
R.  A.  437,  was  a  case  involving  the  ouestioD 
of  a  partial  restraint  of  trade,  and  in  their 
opinion  the  court  says:  "There  are  two 
classes  of  cases,  some  of  which  appellants 
have  cited,  which  are  often  confounded  with, 
but  are  clearly  distinguishable  from,  cases 
like  the  present,  and  stand  upon  an  entirely 
different  footing.  The  one  is  combinations 
between  producers  or  dealers  to  limit  the 
production  or  supply  of  an  article  so  as  to 
acquire  a  monopoly  of  it,  and  then  unrea- 
sonably enhance  prices.  The  other  is  where 
a  corporation  of  a  ouasi  public  character, 
charged  with  a  public  duty,  as  a  railway 
company,  gas  company,  or  the  like,  enters 
into  a  contract  restrictive  of  its  business,, 
which  would  disable  it  from  performing  its 
duty  to  the  public."  We  think  it  was  to 
combinations  of  the  character  described  in 
these  remarks  that  our  statute  was  intended 
to  applv,  and  not  to  combinations  of  persons 
engaged  in  any  employment  which  may  be 
restrictive  of  that  business.  But  it  is  a  rule 
of  construction  that  each  word  and  sentence 
should  be  presumed  to  be  intended  for  a  pur* 
pose,  and  that  each  should  be  given  effect; 
and  it  may  be  argued  that  our  construction 
destroys  the  effect  of  the  words  in  the  first 
clause,  and  that  under  such  construction  they 
might  have  been  omitted  without  changing 
the  meaning  of  the  section.  But  the  argu- 
ment defeats  itself.  If  the  words  "restric- 
tions in  trade"  are  not  to  be  limited  in  their 
meaning,  then  all  the  subsequent  parts  of  the 
section  were  unnecessary,  and  might  have 
been  omitted  without  altering  the  sense. 
Every  act  therein  defined  is  clearly  a  "re- 
striction in  trade,"  in  the  most  comprehen- 
sive meaning  of  those  terms.  The  same 
argument  may  be  made  in  reference  to  the 
words  "article"  and  "commodity,"  and  it 
may  be  said  they  should  be  construed  to  have 
a  different  meaning.  But,  if  the  word  "  com- 
modity" was  employed  in  Its  broadest  mean- 
ing, it  embracea  "article,"  and  the  latter 
might  have  been  omitted.  The  fact  is,  the 
section  of  the  act  under  consideration  abounds 
in  tautology ;  and  its  general  structure  is 
such  that  rules  based  upon  grammatical  nice- 
ties should  not  prevail  over  broader  and  more 
liberal  rules  of  construction.  Our  conclusion 
is  that  the  case  stated  in  the  petition  does  not 
come  within  the  provisions  of  the  statute ;  but 
we  are  not  prepared  to  concur  with  the  court 
of  civil  appeals  in  holding  that  the  whole  act 
is  inoperative.  It  is  true  that,  while  trusts 
are  defined  in  the  first  section,  nowhere,  ei- 
ther in  that  or  any  other  section,  are  they 
expressly  declared  unlawful.  The  following 
sections  provide  forfeitures  for  corporations 
and  punishment  for  persons  who  "  violate  any 
of  the  provisions  of  the  act,"  but  they  do 
not  designate  what  shall  constitute  a  viola- 
tion of  its  provisions  in  any  direct  terms. 
Confining  ourselves  to  the  letter  of  the  law, 
there  is  a  clear  hiatus,— a  lack  of  connection 
in  its  provisions.  But  the  legislature  evi- 
dently intended  to  affix  a  punishment  to  some 
acts,  and  it  is  reasonable  to  presume  that  the 
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«cts  they  have  defined  were  those  intended  to 
be  forbidden.  This  intention  is  made  more 
evident  by  the  sixth  section,  which  declares 
that  a  violation  of  the  provisions  of  the  act 
is  ^'a  conspiracy  against  trade,"  etc.  ;  also 
by  the  seventh,  which  provides  that  it  shall 
be  sufficient,  in  an  indictment  under  the  act, 
^  to  state  the  purposes  and  effect  of  the  trust 
or  combination  and  that  the  accu8e<l  was  a 
member  of  and  acted  with  or  in  pursuance 
of  it,  without  giving  its  name  or  description, 
or  how,  when,  or  where  it  was  created. "  The 
eighth  section  also  provides  that  it  shall  be 
flumcient  to  prove  upon  the  trial  that  "the 
trust  or  combination  as  defined  herein  exists 
4ind  that  the  defendant  belonged  to  it  or  acted 
for  or  in  connection  with  it,  without  proving 
4ill  the  members  belonging  to  it, "  etc.  There 
is  no  express  declaration  that  trusts  are  un- 
lawful,— ^the  acts  which  are  declared  to  con- 
stitute a  trust  are  not  expressly  made  punish- 
able, nor  is  any  act  ex[>re88ly  declared  to  be 
«  violation  of  the  provisions  of  the  statute ; 
yet  the  language  is  sufficient,  we  think,  to 
manifest  unmistakably  the  intention  of  the 
legislature  to  punish  as  offenses  some  of  the 
«cts  defined  in  the  first  section,  and  it  is  but 
reasonable  to  conclude  that  the  purpose  was 
to  subject  them  all  to  a  like  punishment. 
The  intention  of  the  legislature  is  the  aim 
of  statutory  construction,  and  where,  though 
not  expressed,  it  is  clearly  manifested  by  im- 
plication from  the  language  used,  we  cannot 
say  that  it  should  not  have  effect.  That 
which  is  not  expressed  in  words  may  be 
^plainly  imported"  by  implication.  We 
have  deemed  it  proper  to  say  this  much  upon 
this  question,  although  its  determination, 
in  our  opinion,  is  not  necessary  to  a  decision 
of  this  case.  The  other  question,  as  to  the 
validity  of  the  statute,  involves  a  construc- 
tion of  the  constitution,  and  we  do  not  feel 
4»lled  upon  to  determine  it.  The  decision  of 
a  grave  constitutional  question,  although  in- 
volved in  a  case,  is  properly  pretermitted 
until  a  controversy  arises  in  which  such  de- 
cision becomes  necessary  to  its  disposition. 
Having  determined  that  the  acts  charged 
against  the  defendants  are  not  embraced  with- 
in the  provisions  of  the  statute,  it  becomes 
necessary  to  decide  whether  or  not  thev  are 
unlawful  at  common  law.  We  have  found 
no  direct  decision  in  anv  court  of  last  resort 
upon  the  point.  The  decisions  upon  cases 
involving  similar  questions  are  not  altogether 
harmonious.  We  nave  seen  that  contracts  in 
unreasonable  ''restraint  of  trade"  are  illegal 
in  the  sense  that  they  are  not  enforceable.  Of 
these,  there  is  a  well-defined  class, — those 
in  which  the  parties  seek  to  bind  themselves 
by  an  agreement  that  one  of  them  shall  cease 
to  pursue  his  vocation.  The  terms  are  usu- 
ally employed  by  the  courts  in  this  sense. 
It  is  clear  that  the  combination  in  question 
is  not  of  this  class.  But,  employing  the 
terms  in  a  looser  sense,  it  is  frequently  said 
that  agreements  to  raise  or  depress  prices  be- 
tween persons  engaged  in  the  same  business 
Is  a  combination  In  restraint  of  trade.  That 
such  contracts,  as  applied  to  certain  kinds  of 
business,  are  unlawful,  in  the  sense  that  they 
are  not  valid,  there  is  no  doubt ;  but  whether 
the  rule  extends  to  every  class  of  business  is 
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a  different  question.  It  extends  to  a  business 
in  which  the  public  have  a  right,  as  distin- 
guished from  a  business  which  may  be  merely 
beneficial  to  the  public.  Such  is  the  carry- 
ing trade,  and  especially  the  business  of 
transportation  by  railroad  and  communica- 
tion by  telegraph.  Railroad  and  telegraph 
companies  derive  their  right  to  condemn 
property  from  the  fact  thatlheir  business  is 
established  for  a  public  use.  So,  the  busi- 
ness of  gas  companies,  who  have  acquired  a 
right  to  lay  their  pipes  in  the  public  streets, 
in  analogy  to  that  oi  railroad  companies,  is 
treated  as  public.  People  v.  Cliicago  Gas 
Trust  Co.  130  111.  268,  8  L.  R.  A.  497.  Thus 
far  we  may  clearly  see  our  way ;  but  when 
we  come  to  a  business  not  public  in  its  char- 
acter, in  the  sense  previously  indicated,  dif- 
ficulties arise.  We  take  it  as  being  well 
settled  that  all  the  combinations  among  deal  • 
ers  in  provisions  or  other  articles  of  prime 
necessity  are  deemed  in  law  contrary  to  pub- 
lic policy,  and  contracts  to  effect  or  carry 
out  such  combinations  are  held  void.  India 
Bagging  Asso.  v.  Koek,  8  La.  Ann.  164 ;  Santa 
Clara  VaUey  Mill  db  Lumber  Go.  v.  Hayes,  76 
Cal.  887;  Morris  Run  Coal  Go,  v.  Barclay 
Goal  Go.  68  Pa.  178,  8  Am.  Rep.  159.  Com- 
binations  of  this  character  are  commonly 
called  ''monopolies,"  but  they  are  not  the 
technical  monopolies  known  to  the  common 
law.  4  Bl.  Com.  chap.  12,  §  9.  The  doc- 
trine that  they  are  illegal  probablv  had  its 
origin  in  the  laws  against  forestalling,  ic- 
grating,  and  engrossing, — offenses  which,  at 
a  very  early  day  in  En^and,  were  made  pun- 
ishable bv  statutes  which  have  since  been  re- 
pealed. They  were  probably  offenses  at  com- 
mon law,  though  their  precise  nature,  as 
defined  in  that  system,  seems  to  be  obscure. 
1  Bishop,  Crim.  L.  8th  ed.  §  525.  Accord- 
ing to  Blackstone,  **  forestalling"  was  defined 
by  the  statute  **to  be  the  buying  or  contract- 
ing for  any  merchandise  or  victual  coming 
in  the  way  to  market;  or  dissuading  persons 
from  bringing  their  goods  or  provisions  there, 
or  persuading  them  to  enhance  the  price  when 
there ;  or  of  anv  practices  to  make  the  market 
dearer  to  the  fair  trader;"  and  "regrating" 
"to  be  the  buying  of  com  or  other  dead  vict- 
ual in  any  market  and  sellin^c  it  again  in  tiie 
same  market  or  within  four  miles  of  the 
place."  "Engrossing"  is  "the  buying  up 
large  quantities  of  corn  or  other  dead  vict- 
ual with  Intent  to  sell  them  again."  As  we 
have  said,  these  statutes  l;ave  been  repealed 
in  England.  They  were  applicable  to  a  con- 
dition of  society  which  no  longer  exists. 
But  it  is  to  be  presumed  that  the  common- 
law  principle  which  underlies  them  is  the 
origin  of  the  modem  doctrine  on  the  subject. 
We  find  that  most  of  the  cases  in  which 
agreements  amon^  manufacturers  and  dealers 
to  increase  the  price  of  their  wares  and  com- 
modities related  to  some  merchantable  article 
of  necessity  or  of  great  utility.  In  the  case 
of  India  Bagging  Asso.  v.  Kock,  supra,  it  is 
said  in  the  opinion  that  bagging  is  an  article 
"of  prime  necessity"  to  cotton  planters.  In 
the  elaborate  opinion  delivered  in  the  trial 
court  in  the  Sugar  Befining  Com,  Judge  Bar- 
rett lays  stress  upon  the  fact  that  sugar  is  "a 
necessary  article  of  commerce."     reopie  ▼. 
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NifTih  Riwr  Sugar  B$f,  Co,,  22  Abb.  N.  C. 
164,  2  L.  R.  A.  38.  Bo,  also,  in  the  opinion 
in  the  same  case  in  the  supreme  court  54 
Han,  864,  5  L.  R.  A.  886.  In  the  opinion 
in  the  same  case  in.  the  court  of  appeals  the 
Question  was  not  discussed,  it  not  being 
aeemed  necessary  to  a  decision  of  the  case. 
121  N.  Y.  682,  9  L.  R.  A.  83.  In  Richard- 
son  T.  BuM,  77  Mich.  682,  6  L.  R.  A.  467, 
the  court  also  says:  "The  article"  in  con- 
troversy **  has  come  to  be  regarded  as  one  of 
necessity,  not  only  in  every  household  in  the 
land,  but  one  of  daily  use  bv  almost  every 
individual  in  the  country. "  Similar  expres- 
sions may  be  found  in  other  cases.  On  the 
other  hand,  in  CentrcU  Sliade  Roller  Co.  v. 
Otuhman,  148  Mass.  868,  an  agreement  be- 
tween three  manufacturers  of  shade  rollers  to 
control  the  manufacture  and  sale  of  their 
products  was  held  not  unlawful,  distinctly 
upon  the  ground  that  their  wares  were  not 
articles  of  **  prime  necessity. "  The  doctrine 
was  adhered  to  and  reaffirmed  by  4Jie  same 
court  in  the  subsequent  case  of  Gloucester  Is- 
inglass  4b  Olue  Oo.  v.  RueHa  Oement  Co,,  164 
Mass.  92,  12  L.  R  A.  668.  In  the  latter  case 
the  court  says :  **  Their  contract  had  no  re- 
lation to  an  article  of  prime  necessity,  or  to 
staple  commodities  ordinarilv  bought  and 
sold  in  market."  In  most  of  the  cases  in 
which  agreements  between  persons  doing  a 
business  not  of  a  public  character  have  been 
held  contrary  to  public  policy  and  void,  the 
contracts  related  not  only  to  articles  of  com- 
merce, but  to  staple  commodities. 

Insurance  is  a  mere  contract  of  indemnity 
against  a  contingent  loss.  Though  it  is  an 
important  aid  to  commerce,  it  is  not  a  busi- 
ness of  commerce,  or  one  in  which  the  pub- 
lic have  any  direct  right.  No  franchise  is 
necessary  for  its  prosecution,  and  no  one  has 
a  right  to  demand  of  an  underwriter  Uiat  his 
property  shall  be  insured  at  any  rate.  Any 
individual  may  execute  a  policy,  and  so  any 
company  incorporated  for  the  purpose  of  in- 
suring property  may  refuse  to  execute  one, 
unless  it  be  so  bound  by  its  charter.  Forced 
insurance,  for  obvious  reasons,  is  detrimental 
to  the  public  interest,  and  it  is  therefore  not 
probable  that  such  restriction  will  be  found 
in  any  charter.  Labor  is  necessary  to  pro- 
duction and  transportation,  and  therefore  it 
is  not  merely  an  aid,  but  a  necessity,  of  com- 
merce. It  is  advantageous  to  the  public, 
and  in  that  sense  they  have  an  interest  in  it. 
The  services  of  professional  men  are  likewise 
indispensable  in  most  civilized  communities, 
and  are  presumably  likewise  advantageous 
to  the  public.  The  public  have  an  interest 
in  them  in  the  same  sense  in  which  they  have 
an  interest  in  the  business  of  insurance.  It 
follows,  therefore,  that  if  insurance  compa- 
nies are  to  be  brought  within  the  rule  that 
makes  agreements  to  increase  the  price  of 
merchandise  illegal,  upon  the  ground  that 
the  public  have  an  interest  in  their  business, 
agreements  among  laborers  and  among  pro- 
fessional men  not  to  render  their  services  be- 
low a  stipulated  rate  should  be  held  contrary 
to  public  policy  and  void  upon  the  same 
ground.  Combinations  among  workingmen 
to  increase  or  maintain  their  wages  by  un- 
lawful means  are  unlawful.    But  are  such 
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combinations  unlawful  when  the  only  mean* 
resorted  to  to  accomplish  their  objects  is  a. 
refusal  on  part  of  the  parties  to  the  agree- 
ment to  accept  employment  at  a  lower  ratft> 
of  wages  than  that  designated  in  the  con- 
tract?   This  is  the  next  ^question  for  deters 
mination,  and  it  is  not  without  difficulty. 
In  treating  of  criminal  conspiracies,   l£r. 
Bishop  says:    "Whatever  the  laniniage  of 
some  of  the  old  cases,  no  lawyer  of  the  pres- 
ent day  would  hold  it  indictable  for  mei^ 
simply  to  associate  to  promote  their  own  in- 
terests, or  specifically  to  raise  their  wagea.. 
If  the  means  adopted  were  mutual  improve^ 
ment  of  their  mental  or  physical  powers, 
mutual  instruction  in  their  methods  of  doing- 
their  work,  mutual  inquiring  and  impartin^^ 
information  as  to  the  wages  paid  in  other 
localities,  or  anything  else  of  a  like  helpful 
nature,  severally  enabling  the  members  Uv 
obtain  higher  wa^es,  nothing  could  be  morfr 
commendable,  and  nothing  further  from  tlie- 
inhibition  of  the  law ;  or,  if  employers  should 
combine  simply  to  reduce  wages,  not  propos- 
ing any  unlawful  means,  perhaps  we  might, 
not  so  much  commend  them,  yet  still  they 
would  stand  under  no  disfavor   from  the- 
law. — the  result  of  which  is  that  a  conspiracy 
to  enhance  or  reduce  wages  is  not  indictable- 
per  M,  while  yet  it  may  be  so  by  reason  of 

Eroposed  unlawful  means. "    2  Bishop,  Crim. 
I.  g  288,  subd.  2.     The  author  then  proceeds, 
to  consider  certain  means  which  have  been 
determined  to  be  unlawful,  in  which  a  mer» 
agreement  by  men  not  already  under  contract 
not  to  work  unless  for  a  certain  rate  of  wages, 
does  not  seem  to  be  incl  uded.    But  the  matter 
seems  to  be  involved  in  some  obscurity.     In. 
a  previous  section  the  author  cites  the  re- 
marks of  distinguished  Englisli  judges,  in* 
eluding  Lord  Mansfield,  to  the  effect  that  such 
an«ements  are  unlawful  in  themselves,  but. 
adds:    ''In  a  later  case,  Earle,  J.,  perhaps- 
with  a  view  to  conforming  to  the  Statute  of 
6  Geo.  IV.,   chap.   129,  §  4,  yet  distinctly^ 
qualifying   the   words  of  Ldrd  MansfieldL, 
stated  it  as  settled  that  workmen  are  at  li- 
berty, while  thev  are  perfectly  free  from  en- 
gagements, and  have  the  option  of  entering- 
into  employment  or  not,   to  agree  among^ 
themselves  to  say,  '  We  will  not  go  into  any 
employ  unless  we  can  get  a  certain  rate  or 
wages. '  "    Mr.  Freeman,  in  his  note  to  th^ 
case  of  People  v.  Fisher,  says :    **  Recent  de- 
cisions in  England,  and  the  spirit  now  pre- 
vailing there  and  in  this  country,  of  giving^ 
encouragement  to  workmen  in  their  endeavora^ 
to  associate  themselves  into  organizations  for 
their  mutual   benefit,   have  settled  beyond 
question  that  unemployed    workmen   may 
unite,  and  agree  not  to  work  unless  for  a. 
certain  price.    This  is  a  plain  right,  upon 
which  no  doubt  ought  ever  to  have  existed.^ 
28  Am.  Dec.   608.     The  learned  annotator 
then  quotes:    ''The  law  is  clear  that  work- 
men have  a  right  to  combine  for  their  own 
protection,  ana  to  obtain  such  wages  as  they^ 
may  choose  to  agree  to  demand ;"  citing  Reg. 
V.  Rowlands,  6  Cox,  0.  C.  486,  460.    In  Com. 
V.  HunU  4  Met.   Ill,  88  Am.   Dec.   346,  it 
was  held  by  the  supreme  court  of  ^lassachu- 
setts  that  an  association  among  journeymen 
bootmakers,  in  which  they  bound  themselves 
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not  to  work  for  anj  penoB  wbo  employed 
one  not  a  member  of  the  aaeociation,  was  not 
indictable  at  common  law.  Following  that 
decision,  that  oonrt  also  held,  in  Bowen  r. 
Matheaon,  14  Allen,  499,  that  an  agreement 
among  certain  defendants  b^  which  they 
sought  to  compel  the  plaintiff,  a  shipping 
master,  among  other  things,  to  ship  men 
from  them  at  an  established  rate  of  wages, 
was  not  illegal,  and  did  not  give  a  ground 
of  action,  although  the  plaintiff's  basiness 
had  been  damaged  by  the  conspiracy.  So, 
also,  in  Ca^ew  y,  Butherfard,  106  Hass.  10, 
8  Am.  Bep.  287,  they  say  that "  it  is  no  crime 
for  any  number  of  workmen  to  associate  them- 
■elves,  and  agree  not  to  work  for  or  deal  with 
certain  men  or  certain  classes  of  men,  or 
work  under  certain  wages  or  without  certain 
conditions."  We  take  it,  therefore,  that  the 
weight  of  authority  is  against  the  proposi- 
tion that  such  a  combination  among  work- 
men was  indictable  at  common  law.  It  does 
not  follow,  however,  that  any  agreement  of 
that  character  is  not  against  public  policy, 
and  therefore  void ;  but  it  is  proper  to  show 
that  it  was  not  an  indictable  offense  at  com- 
mon law,  for,  if  so,  any  contract  in  pursuance 
of  such  an  agreement  would  have  been  il- 
leml,  in  the  sense  that  it  would  not  be  en- 
fonseable  in  the  courts. 

Upon  the  question  whether  an  agreement 
among  workmen  to  raise  their  wsges  is  con- 
trary to  public  policy,  as  being  in  restraint 
of  trade,  there  is  some  conflict  in  the  authori- 
ties. In  Collint  ▼.  Locke,  4  App.  Cas.  674, 
the  judicial  committee  of  the  privy  council 
held  that  a  contract  between  stevedores  in  a 
certain  port,  by  which  they  agreed  to  parcel 
out  the  stevedoring  business,  was  not  void, 
as  a  contract  in  restraint  of  trade,  at  common 
law.  The  court  says :  "The  objects  which 
this  agreement  has  in  view  are  to  parcel  out 
tlie  stevedoring  business  of  the  port  among 
the  parties  to  it,  and  to  prevent  competition 
at  leaist  among  themselves,  and  also,  it  may 
lie,  to  keep  up  the  price  to  be  paid  for  the 
work.  Their  lordships  are  not  prepared  to 
say  that  an  agreement  havine  these  objects 
is  invalid  if  carried  into  effect  by  proper 
means, — that  is,  by  provisions  reasonably 
necessary  for  the  purpose, — ^thoucrh  the  effect 
of  them  might  be  to  create  a  partial  restraint 
upon  the  power  of  the  parties  to  exercise  their 
trade."  In  Master  Stevedores*  Asso,  v.  WaUh 
2  Daly,  1,  which  was  a  civil  action,  it  was 
held  that  it  was  not  unlawful  for  workmen 
to  agree  that  they  would  not  work  below  cer- 
tain rates,  and  that  a  by-law  of  an  associa- 
tion which  provided  a  pecuniary  penalty  for 
the  violation  by  way  of  a  fine  could  be  re- 
covered. The  decision  was  not  bv  a  court  of 
last  resort,  but  the  opinion  is  able,  learned, 
and  exhaustive,  and,  as  it  seems  to  us,  con- 
vincing. See  also  JSapre  v.  Louisville  Union 
Jienev.  Asso.  \  Duv.  148,  86  Am.  Dec.  613. 
In  LofUl  V.  Sout/iem  Cotton  Press  dk  3fjg.  Co,, 
53  Tex.  172.  it  was  also  decided,  in  effect, 
tliat  a  combination  among  the  compressing 
companies  in  the  city  of  Galveston,  by  which 
they  increased  the  prices  for  compressing 
cotton,  was  not  unlawful.  This  proposition 
is  based  distinctly  upon  the  ground  that  com- 
pressing cotton  is  not  a  public  busiuetis.     On 
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the  other  band,  it  Is  held  by  th«  supremo 
court  of  Illinois,  in  More  v.  Bennett,  140  111. 
69,  16  L.  R.  A.  361,  tliat  an  association  of 
stenographers,  one  of  the  objects  of  whicU 
was  to  control  prices  to  be  charged  for  work 
by  its  members,  is  an  illegal  combination, 
and  that  its  rules  would  not  be  enforced  so  as 
to  sustain  an  action  of  one  member  against  an- 
other. The  cases  cited  all  relate  to  combina* 
tions  between  carriers  or  dealers  in,  or  produ- 
cers  of,  staple  articles  of  commerce,  as  the 
opinion  itself  shows.  The  court  also  quotes 
from  Tiedeman  on  Commercial  Paper  (sectioa 
190),  as  follows :  "All  combinations  of  cap* 
italists  or  of  workingmen  for  the  purpose  of 
influencing  trade  in  their  especial  favor  by- 
raising  or  reducing  prices  are  so  far  illegal 
that  agreements  to  combine  cannot  be  en- 
forced. "  The  cases  cited  by  this  author  do  not 
sustain  the  proposition.  Morris  Bun  Coal  Ok 
V.  Barclay  Coal  Co,,  68  Pa.  178,  8  Am.  Bep. 
159,  was  a  combination  to  affect  the  price  of 
coal.  Stanton  v.  AUen,  6  Denio.  484,  49  Am.' 
Dec.  283,  was  an  association  composed  of  tho 
proprietors  of  canal  boats  to  regulate  the  rato 
of  transportation.  In  the  other  cases  cited— 
Brisbane  v.  Adams,  8  N.  Y.  129;  Noyes  T. 
Day,  14  Vt.  884 ;  Doolin  v.  Ward,  6  Johna.i 
194 ;  and  Thompson  T.  Daaies,  18  Johns,  lid- 
it  is  simply  held  that  agreements  to  prevent 
competition  in  bidding  at  auction  sales  ara 
contrary  to  public  policy,  and  therefore  void. 
Combinations  of  that  character  tend  to  affect 
the  price  of  the  thing  to  be  sold,  and  directly 
to  defraud  the  owner.  In  his  work  on  Sales* 
the  same  author  lays  down  the  same  proposi- 
tion,  and  attempts  to  sustain  it  by  the  samo 
authorities.  Tiedeman,  Sales,  §  808.  Not- 
withstanding our  great  respect  for  the  court 
which  made  the  decision,  we  cannot  concur  in 
the  doctrine  announced  in  the  case  of  More  v. 
Bennett,  It  is  opposed  to  the  well-considered 
cases  on  the  same  point  which  we  have  previ- 
ously cited,  and  which  as  we  think,  lav  down 
the  correct  rule.  Now,  the  business  of  steve- 
dores is  essential  to  maritime  commerce,  and 
that  of  compressing  cotton  is  an  important  aid 
to  traffic  in  that  staple.  In  that  particular^ 
neither  are  secondary  to  the  business  of  insur* 
ance.  The  public  has  an  interest  in  the  one, 
just  as  it  has  in  the  others :  and,  if  it  be  law 
that  those  engaged  in  lading  ships  and  in 
compressing  cotton  may  combine  to  regulate 
their  charges,  we  see  no  good  reason  why 
insurance  companies  may  not  combine  for  a 
similar  purpose.  The  same  may  be  said  of 
lawyers,  physicians,  dentists,  and  others  pur- 
suing like  occupations,  in  which  many  per* 
sons  may  have  an  interest  in  the  services  to 
be  performed.  But  there  is  a  stronger  reason 
for  holding  illegal  combinations  to  enhanco 
prices  among  those  engaged  in  occupations 
which  are  licensed,  and  are  protected  from, 
unlicensed  competition,  than  among  those  of 
whom  no  such  license  is  required.  In  Morris 
Bun  Coal  Co,  v.  Barclay  Coal  Co.,  68  Pa.  178, 
8  Am.  Rep.  169,  Judge  JLgnew,  who  delivered 
the  opinion,  puts  the  case  very  strongly 
against  a  combination  among  coal  companiea 
to  control  the  market,  and  yet  says:  ''To 
fix  a  standard  of  prices  among  men  in  the 
same  employment,  as  a  fee  bill,  is  not  in  it- 
self criminal,  but  may  become  so  when  tbo 
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partiefl  resort  to  coercive  restraint  or  penalties 
upon  the  employe  or  employers,  or,  what  is 
worse,  to  force  of  arms. "  For  these  reasons, 
we  conclude  that  the  combination  in  this 
case  is  not  illegal  at  common  law. 

But,  if  it  should  be  determined  that  the 
combination  charged  in  the  petition  is  so  far 
illegal  as  to  make  any  contract  growing  out 
of  it  void  at  common  law,  we  are  not  pre- 
pared to  say  that  it  would  either  subject  the 
corporations  engaged  in  it  to  a  forfeiture  of 
their  franchises,  or  to  be  enjoined  at  the  suit 
of  the  state.  The  application  of  either  rule 
would  result  in  grave  consequences.  A  cor- 
poration which  exceeds  its  powers  in  an  im- 
fiortant  particular  commits  a  breach  of  an 
mplied  condition  of  its  contract,  and  may 
be  properly  held  subject  to  the  penalty  of  a 
forfeiture.  But  the  sanction  of  a  rule  of  law 
whicii  holds  a  contract  not  made  punishable 
merelv  void  as  against  public  policy  is  or- 
dinarily simply  to  refuse  the  parties  any 
remedy  for  its  enforcement,  and  it  may  be 
doubted  whether  the  courts  would  interfere 
to  enjoin  their  performance.  The  courts  may 
command  parties  to  a  legal  contract  in  re- 
straint of  trade  to  refrain  from  violating  its 
provisions,  but  can  they  enjoin  a  party  to  a 
contract  merely  void  to  refrain  from  its  per- 
formance? The  rule  is  to  leave  the  parties 
as  they  have  left  themselves.  If  the  contract 
be  executory,  a  court  will  not  enforce  it  in 
favor  of  one  claiming  under  it;  if  executed, 
it  will  not  rescind  it  at  the  suit  of  a  party 
claiming  against  it.  The  public  policy 
which  creates  the  rule  in  these  cases,  it 
seems  to  us,  has  gone  no  further  in  provid- 
ing a  sanction  for  its  enforcement  than  to 
refuse  a  remedy  in  the  courts  to  either  party 
to  the  agreement.  The  I^orth  River  Sugar 
Refining  Caae  was  tried,  and  appealed  to  the 
supreme  court  in  bane,  and  thence  an  ap- 
peal was  again  taken  to  tlie  court  of  ap- 
peals. It  was  stubbornly  contested  and  ar- 
gued with  distinguished  ability  on  both  sides 
at  every  stage  of  its  progress.  In  the  opin- 
ion of  the  trial  judge,  stress  is  laid  upon  the 
fact  that  the  tendency  of  the  combination 
was  to  create  a  monopoly  in  restraint  of  trade. 
23  Abb.  N.  C.  164,  2  L.  R.  A.  33.  In  the 
supreme  court  this  is  made  a  principal  ground 
upon  which  the  opinion  of  the  court  is  based. 
The  opinion  recognizes  that  it  was  a  con- 


spiracy in  restraint  of  trade  under  the  statute 
of  New  York,  and  an  indictable  offense.  M 
Hun,  854,  5  L.  R.  A.  886.  But  it  is  noUble 
that  the  court  of  appeals  expressly  waives  any 
consideration  of  that  question,  and  holds  that 
the  defendant  corporation  had  subjected  its 
charter  to  forfeiture,  by  reason  of  its  having 
exceeded  its  powers  in  forming  with  other 
corporations  a  trust  in  the  nature  of  a  part« 
nership.  It  may  be  that  to  restrain  a  party 
from  performing  a  contract  merely  void  at 
common  law,  as  being  contrary  to  public 
policy,  would  be  to  violate  the  rule  which 
leaves  all  the  parties  to  suffer  the  conse- 
quence of  their  improvident  engagements  of 
such  a  character,  and  gives  relief  to  none; 
but  this  would  not  apply  if  the  interest  of  a 
third  person  was  to  be  affected.  The  ques- 
tion is  not  without  difficulty,  and,  since  its 
determination  is  not  necessary  to  this  caae,  we 
do  not  decide  it.  It  may  be  that  a  thoroujrh 
examination  of  the  authorities  would  ahovr 
that  it  is  settled. 

We  would  not  be  understood  as  holding 
that  the  combination  declared  in  this  case  is 
not  detrimental  to  the  public,  and  that  sound 
policy  does  not  demand  the  suppression  of 
that  and  all  like  organizations  of  a  similar 
magnitude.  There  are  certain  contracts,  and 
perhaps  combinations,  which  the  law  regards 
as  being  against  public  policy.  The  courts 
cannot  extend  the  rule  merely  by  reason  of 
their  opinion  as  to  what  the  law  ought  to 
be.  What  other  combinations  or  contracta 
should  be  held  illegal  on  the  ground  of  pub- 
lic policy  is  a  political  question, — that  is  to 
say,  one  which  it  is  the  province  of  the  leg« 
islative  department  of  the  government  to  de* 
termine.  The  legislature  has  power  to  weigh 
the  public  interest  even  ''in  golden  scales.* 
and,  if  such  combinations  be  found  detri* 
mental,  they  can  denounce  the  evil,  and  pro* 
vide  the  remedy. 

It  follows  that  we  are  of  opinion  that  this 
action  cannot  be  maintained,  and  therefore 
the  judgments  both  of  the  Court  of  Civil  AppeaU 
and  of  ths  District  Court  are  reversed,  and 
judgment  is  here  rendered  for  the  defendants 
in  the  latter  courts  the  plaintiffs  in  error  in 
this  court. 

Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


Albert  WELTON 

V, 

Thomas  J.  DICKSON  et  ah.  County  Com- 
missioners, and  Aaron  C.  LODER  et  al,, 
Appts, 

( Neb ) 

*!•  The  eonatltutional  provision,  "The 
property  of  no  person  shall  be  taken 

*HeaclDote8b7  Raoav,  0. 


or  damaged  for  pnblfo  nee  without  Jngt  cotb* 
pensatiOD/*  prohibits,  by  implicatioo«  the  takioff 
of  private  propert j  for  an j  private  liae  what* 
ever,  without  the  consent  of  the  owner. 

8.  Such  constitutional  provisiOB  lbr» 
bids  private  property  from  bein^  cons* 
pulsorily  taken  or  damaged  for  any  but  pub* 
lie  use,  and  then  only  upon  Just  compensation 
beioff  made,  the  amount  of  whloh  is  to  be  i 
by  a  Jury. 


Nora.— The  above  case  does  not  deny  that  a  so- 
called  private  road  may  be  condemned  at  the  ex- 
pense of  the  petitioner  if  it  is  in  fact  to  be  open  for 
the  public  use  and  therefore  does  not  weaken  the 
conclusion  expressed  in  the  noU  to  Latah  County 

22  L.  It.  A. 


V.  Peterson  (Tdafao)  16  L.  R.  A.  81,  but  it  wfll  be  seen 
that  in  the  present  case  the  private  rood  oonstW 
tuteda  mere  easement  whloh  was  cssentJally  pn- 
vatOi 


1898. 
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Z*  Thewantofpowerinaleg^lslatiireto 
trmnsfer  to  one  man  the  property  of 
another  without  his  oonseDt.  either  with  or 
without  oompensatioo,  does  not  depend  upon 
ooDstitutiona]  restriction,  but  upon  the  fact  that 
it  Is  not  the  exercise  of  the  power  of  maklngr  laws 
or  rules  of  civil  conduct,  wbich  is  the  branch  of 
the  sovereign  power  committed  to  the  legisla- 
ture. 

4.  When  the  pnblie  ezi^neles  demand 
the  exercise  of  the  power  of  talking 
private  property  for  the  public  use  is  sole^ 
a  question  for  the  lejpislature,  upon  whose  deter- 
mination the  courts  cannot  sit  in  Judgment. 

6.  Batwhat  IflsnchapublieiiBeas  will 
Justify  the  exercise  of  the  power  of 

eminent  domain  is  a  question  for  tbe  courts  to 
decide.  But  If  the  public  use  be  declared  by  tbe 
leirialature  the  courts  will  hold  the  use  public, 
unless  It  manifestly  appears  from  the  provisions 
of  the  act  tbat  they  can  bave  no  tendency  to  ad- 
vance and  promote  sucb  public  use. 

6«  Sections  47-68»eliap«  78f  Comp.  Stat. 
1893*  authorise  the  taking  of  private 
property  for  private  use,— the  roads  therein 
mentioned  being  essentially  private,  and  beyood 
the  public  control,— and  said  sections  are  there- 
fore unconstitutional  and  void. 

7.  The  absence  of  a  plain  and  adequate 
remedy  at  la^r  affords  the  only  test  of  equity 
jurisdiction,  and  the  application  of  this  principle 
to  a  particular  case  must  depend  altogether  upon 
the  character  of  the  case,  as  disclosed  in  the  pro- 
oeedings.  It  is  not  enousrh  that  there  is  a  rem- 
edy at  law.  It  must  be  plain  and  adequate,  or. 
In  other  words,  as  practical  and  efficient  to  the 
<ends  of  justice,  and  its  prompt  administration,  as 
tbe  remedy  in  equity. 


(January  4, 1894.) 

APPEAL  by  defeodants  Loder  and  Mar- 
shall fronrT  a  decAe  of  the  District  Court 
for  LfiDcasier  County  iu  favor  of  complamaDts 
in  a  proceeding  broagbt  to  restrain  tbe  at- 
tempted establishment  of  a  private  road  over 
complainant'.s  land.     Affirmed, 

The  facts  sufficiently  appear  in  the  commig- 
sioner's  opinion. 

Mewrs.  N.  Z.  Snell  and  Beeson  ft  Root. 
for  appellants: 

Tbe  county  commissioneTshad  exclusive  Ju- 
risdiction to  hear  and  determine  the  questions 
as  to  the  opening  of  this  road,  and  the  plaintiff 
had  the  rigbt  to  appear  before  them  and  object 
to  the  establishment  of  the  road  and  to  a  full 
hearing  as  to  the  necessity  or  rigbt  to  have  the 
road  laid  out  and  established,  and  it  will  be 
presumed  that  they  would  decide  it  correctly, 
but  if  Mr.  Wei  ton  was  dissatisfied  with  tbeir 
decision  he  could  take  the  case  to  tbe  district 
court  by  appeal  or  on  error;  and  the  district 
court  had  no  power  or  autbority  to  take  tbe 
whole  matter  out  of  the  bands  of  tbe  commis- 
sioners in  this  summary  manner  aod  assume 
jurisdiction  to  try  and  determine  tbe  whole 
case. 

StaU  V.  Clary,  25  Neb.  403;  8taU  y.  Palmer, 
18  Neb.  644. 

There  being  an  adequate  remedy  at  law 
chancery  will  not  interfere. 

Maxwell,  PI.  &  Pr.  54:^,  718;  Brawn  v.  Otoe 
County  Comrt.  6  Neb.  Ill;  Clark  v.  Dayton, 
Id.  198;  EUts  v.  Karl,  7  Neb.  381;  Payer  v. 
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De8  Piaines,  123  111.  Ill;  Wallaek  r.  Society 
for  Reformation  of  Juvenile  Delinquents,  67  N. 
y.  28;  1  High,  Inj.  2d  ed.  §§  29,  SSeteeq.; 
2  High,  Inj.  2d  ed.  ^^  1242-1244,  1257,  1258; 
Weit  V.  ^'eu)  York,  10  Paige,  689,  4  L.  ed.  1081. 

Tbe  better  reasoning  holds  private  road 
laws  valid 

Sherman  r.  Buick,  32  Cal.  241, 91  Am.  Dec. 
577:  Perrine  ▼.  Farr,  22  N.  J.  L.  856;  Alien 
V.  Steten$,  29  N.  J.  L.  509;  Hickmnn^e  Case, 
4  Harr.  (Del.)  680;  Harvey  v.  Thomas,  10 
Watts,  65,  86  Am.  Dec.  141;  Poeopson  Road^ 
16  Pa.  15;  JKilbuek  Private  Road,  77  Pa.  89; 
WaddeWs  App.  84  Pa.  90;  Metealf  v.  Bingham, 
8  N.  H.  461;  Proctor  y.  i4wd£wr,42N.  H.  851; 
Clark  ▼.  Boston,  C.  A  M.  Railroad,  24  N.  H. 
118;  Brewer  y.  Bovmuin,  9  Ga.  87;  Robinson 
Y.  Suiope,  12  Bush,  21;  McCauley  v.  Dunlap, 
4  B.  Mon.  57;  Denham  v.  Bristol  County 
Comrs.  108  Mass.  202;  Jones  v.  Andaver,  6  Pick. 
59;  Com.  v.  Hubbard,  24  Pick.  98;  Ferris  v. 
Bramble,  5  Obio  8L  109;  Sliaver  v.  Starrelt,  4 
Ohio  St.  494. 

The  correct  conclusion  was  reached  by  Judp$ 
Beck  in  Bankhead  y.  Brown,  25  Iowa,  640. 
See  also  Thirner  r.  Alihavs,  6  Neb.  54;  State 
V.  Lancaster  County  Comrs.  Id.  485;  Pleuler 
V.  StaU,  11  Neb.  547;  Re  Creighton,  12  Neb. 
282;  McClay  y.  Lincoln,  32  Neb.  412. 

Messrs,  Pound  ft  Burr,  for  appellee: 

No  remedy  is  adequate  tbat  does  not  stop  th« 
threatened  danger  and  prevent  tbe  unlawful 
and  lawless  invasion  and  appropriation  of 
plaintiffs  homestead. 

Commissioners  acting  under  color  of  law  and 
proceeding  without  any  legal  authority  to  per* 
manently  appropriate  the  land  of  a  private  citi- 
zen may  be  enjoined  from  proceeding  with  such 
appropriation. 

2  High,  Inj.  §§  1308,  1809.  1818;  Beatty  ▼. 
Beethe,  28  Neb.  210;  Follmer  v.  Nuckolls 
County  Comrs,  6  Neb.  204;  McArthur  ▼. 
Kelly,  5  Ohio,  139;  Anderson  t.  Hamilton 
County  Comrs,  12  Obio  St.  635;  Mohawk  dtHR, 
Co.  V.  Artcher,  6  Paige,  83,  3  L.  ed.  907;  Wild 
V.  Deig,  43  Ind.  455, 13  Am.  Rep.  399;  Witham 
V.  Osbom.A  Or.  818.  18  Am.  Rep.  287;  Oreen 
V.  Oreen,  34  III.  820;  Oreen  v.  Oakes,  17  111. 
249;  Lumsden  v.  Milwaukee,  8  Wis.  4«5;  Wad- 
delVs  App.  84  Pa.  90;  Coster  v.  Tide  Water  Co. 
18  N.  J.  Eq.  55. 

When  county  commissioners  or  other  pub- 
lic officers  are  proceeding  in  excess  of  tbeir 
powers,  or  in  the  absence  of  power  or  juris- 
diction, and  tbeir  sets  are  likely  to  result  in  ir- 
reparable injury  to  property  owners,  an  in- 
junction is  tbe  appropriate  relief. 

Armstrong  v.  St.  Louis,  8  Mo.  App.  151; 
Covington  v.  Nelson,  85  Ind.  532:  Conrad 
V.  Smith,  82  Mich.  429;  Carter  v.  Chicago,  57 
III.  288;  Dinwiddie  ▼.  Rushville,  37  Ind.  66; 
Baltimore  v.  Oill,  81  Md.  375;  Lumsden  v, 
Milwaukee,  and  Follmer  ▼.  Nuckolls  County 
Comrs,  supra;  Vanderlip  v.  Orand  Rapids,  3 
L.  R.  A.  247,  73  Mich.  522;  Benton  County 
Comrs.  V.  Templeton,^!  Ind.  266. 

When  there  is  some  legal  remedy,  but  it  is 
clearly  inadequate  to  give  the  relief  to  wbich 
tbe  plaintiff  is  entitled,  he  may  bave  an  injunc^ 
tion. 

Watson  y.  Sutherland,  72  U.  S.  5  Wall.  74, 
18  L.  ed.  580;  Bishop  v.  Moorman,  9H  Ind.  1, 
49  Am.  Rep.  781;  Keeney,  Bristol,  26  Pa.  46. 
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Tbe  teadeoc;  of  modern  tliought  k  to  ex- 
tend the  remedy  b;  iuJaQctioD. 

3  Pom.  Eq.  §  1888;  Biihop  r.  Moorman,  su- 
pra; Omaha  *  JV.  W.  B.  Co.  t,  Menk,  4  Neb. 
SI;  Ray  T.  Atckiton  A  N.  B.  Co.  Id.  438; 
BanUiead  t.  Brown,  26  lana,  640. 

Such  statutes  bave  uniformly  been  beld  tin- 
CODBlitutlonal  In  atale«  having  a  coDStitutional 
provision  like  the  one  in  our  coustltutlon  or 
one  of  similar  import , 

Sedgw.  Stat.  &  ConHt.  Law,  2d  ed.  447-450; 
Be  Atbans  Street.  11  Wend.  148.  85  Aiii.  Dec. 
618;  Bloodgood  t.  Mohattk  A  H.  R.  B.  Co.  18 
Wead.  S.  81  Am.  Dec.  318;  Rettet  v.  Wood  Coun- 
ty  TreaiiiTer.  8  Ohio  St.  346;  MeQuiUen  v.  Hat- 
ton,  43  Ohio   St.  304;  Jinal  v.   Gretn   Itiand 


hart,  24  Wis.  90,  1  Am.  Rep.  161;  Cooley, 
CoDBt.  Lim.  2d  ed.  080;  Re  Eureka  Batin  Ware- 
houMedt  MJg.  Co.  88  N.  Y.  48;  Anderton  v. 
Eernt  Draining  Co.  14  Ind.  19S,  77  Am.  Dec 
«3;  TyUr  t.  Beaeher,  44  Vt.  648,  9  Am.  Rep. 
898;  QMer  t.  Tide  Water  Co.  18  N.  J.  Eq.  85; 
ConioiidaUd  Ciannti  Co.  v.  Central  Pae.  R. 
Co.  fil  Cal.  369;  Cooley,  Const.  Llm.  2d  ed. 
682;  Beekman  t.  Saratoga  <t  S.  B.  Co.  8  Paige. 
73.  8  L.  ed.  68.  23  Am.  Dec  679. 

Statutes  authotizicg  private  rosds  or  right 
of  way  to  be  laid  out  across  the  lands  of  un- 
willing parties  by  the  exi  '  '  '  '  ' "  of 
eminent  domain  are  heli  a 

COnslitullonal   provision  in 

CODSlitLition.unconstitu(i( 

Baiikfieadv.  Brown,  25  t. 

Trumbo.  88  HI,  110. 68  A  y. 

Deig.  43  Ind.  4.^5,   13   A  or 

V.  Porter,  4  Hill.  140.  4(  Ba 

AJiany  Street,  11  Wend  c. 

618;  Diekey  t.   Tenniion,  -a 

■».  Hart,  24  Wis.  68,  1  i  tk 

v.   White.  3  Swan.  640;  I  !l 

W.Va.  K4;  RoSfrt*  ».  ft  3; 

Witham  V,  OAom,  4  Or.  1  7; 

Badler  y.    Langham,   84  y. 

Orotnly,  40  111.  175;  8lae  16 

Ind.  881;  ShoU  v.   Qertm  11. 

437.  S9  Am.  Rep.  879;  Roe*  y.  Davie.  87  Ind. 
79;  Elliott.  Koads  &  Streets,  146;  Cooley,  ConsL 
Llm.  630;  Lewis,  Em.  Dom.  S  167. 

As  to  wbat  is  a  public  use  is  a  queaUon  of 
law  10  be  decided  by  the  courts. 

MeQuiilen  v.  Uatlon,  Ti/ler  y.  Beaeher,  and 
Be  Evreka  Batin  Warehouee  tft  Mfg.  Co.  ntpra; 
Savannah  y.  Hancock,  91  Ho.  M;  Coetgr  y. 
Tide  Water  Oo.  eupra. 

A  private  road  cannot  be  laid  out  in  pari 
Bloni;  or  over  a  public  road. 

Boyer'*  Bond,  87  Pa.  367. 

WLenan  easemeot  has  ooce  been  acqaired 
mere  non-user  will  not  defeat  tbe  right  to  it, 

Curran  v.  Loaiecilie.  88  Ky.  632. 

Ra>s>ii.  0.,  filed  tbe  following  opinion: 
Chapter  78,  Comp.  Stat.  189:^  provides; 
"Sec.  47.  When  the  IsndB  of  at  y  puraon  shall 
be  surrounded  or  enclosed,  or  be  liliut  out  and 
cut  off  from  a  public  bigliway  bj  tbe  lands 
of  another  person  or  persong,  who  refuse  to 
allow  sui;li  person  a  private  road  to  pass  to 
or  from  his  or  lier  said  land,  it  simll  be  the 
duty  of  the  county  board  on  petition  of  any 
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person  whose  land  Is  80  surrounded  or  thur 
out,  to  appoint  three  dislulerested  freehold 
era  of  tbe  precinct  or  townaliip,  in  countie*. 
under  township  organization,  in  which  tbe 
land  lies,  as  commissioners  to  view  and  mark 
out  a  road  from  the  iand  of  the  petitioner  to 
tbe  nearest  nubile  highway,  and  assess  the 
damages  tbe  person  will  suatajn  through 
whose  lend  tbe  road  will  pass.  Sec  48.  Tbe- 
person  desiring  to  secure  the  right  of  way 
alinll  Kive  the  person  or  persona  through 
whose  lands  tbe  road  will  run.  at  least  two 
days'  notice  of  such  Intended  application, 
by  leaving  or  causing  to  be  left  a  written, 
notice  at  his  usual  place  of  abode ;  and  sat- 
isfactory evidence  that  such  notice  has  been 
given  shall  be  presented  to  the  board  before- 
commissioners  shall  bo  appointed.  Sec.  49. 
The  commissioners  shall,  before  entering 
upon  tbe  discbarge  of  tbeir  duties,  take  and 
subscribe  an  oath  before  some  Judge  or  jus- 
tice of  the  peace,  that  they  are  not  interested 
nor  of  kin  to  either  of  tbe  partiea  Interested 
in  the  proposed  road,  and  that  the;  will  faith- 
fully and  Impartially  view  and  mark  out 
said  road  to  the  greatest  ease  and  convenience 
of  the  partiea,  and  as  little  as  may  ba  to  the 
injury  of  either,  and  assess  the  damage*- 
which  will  be  sustained  by  the  party  through 
whose  land  it  will  run.  Bee  SO.  Said  com- 
misaionera  shall  make  out  a  report  of  their 
proceedings,  stating  particularly  tho  courae 
and  distance  of  said  road,  and  the  amount 
of  damages  asi>essed,  which  report,  together 
with  a  certlQcate  of  tbe  oath,  shall  be  re- 
turned to  tbe  county  commiBsionera  and  filed 
by  the  county  clerk.  Sec.  61.  If  the  report 
be  approved  by  the  county  board,  and  the 
|)etitioner  shall  produce  satisfactory  evidence 
that  he  has  paid  the  damages  assessed  (or 
tendered  payment.  If  the  party  refuse  to  re- 
ceive it),  and  all  costn  attending  the  pro- 
ceedings, the  county  board  shall  grant  aa 
order  to  said  petitioner  to  open  a  road  not  ex- 
ceeding fifteen  feet  in  width  ;  and  if  any  per- 
son or  persons  obstruct  said  road,  such  person 
or  persona  aball  be  liable  to  all  the  penaltiea 
for  obstructing  a  public  road;  provided, 
however,  if  such  road  shall  pass  through  any 
enclosure,  and  it  shall  Ik  required  by  tho- 
owner  thereof,  the  person  applying  for  such 
road  shall  put  up  and  keep  at  each  entrance 
into  such  enclosure  a  good  and  substantial 
swinging  gate  :  provided  further,  that  eitba* 
party  may  appeal  from  tbe  decision  of  the- 
county  l)Oard  in  like  manner  as  prescribed  ia 
case  of  public  roads.  Sec  52.  ITpon  the  es- 
tablisbmeut  of  the  right  of  way,  as  in  thla 
chapter  provided,  tlie  same  shall  vest  and 
descend  as  an  casement  In  the  party  aod  his 
or  assigns  forever.  The  bonid 
mmlssioners  of  Lancaster  county, 
ion  of  Owen  Marshall  and  Aaron 
appointed  three  commissi oneia. 
who  viewed  and  marked  out  a  ^ivate  road 
through  the  land  of  one  Albert  welton.  and 
madereporCof  their  prtx;e«dingB  to  said  board 
of  county  commissioners.  Thereupon.  Wel- 
ton brought  this  suit  to  the  district  court 
of  Lancaster  county  to  enjoin  Maiahall  and 
Loder  and  the  board  of  county  commission- 
from  laying  out  and  eatabliahlng  on  hi» 
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land  the  private  road  petitioned  for.    The 
suit  is  based  on  the  grounds  that  the  statute 

auoted  above  is  anconstitutional,  and  that 
le  threatened  action  of  the  defendants,  if 
permitted,  will  work  an  irreparable  injury 
to  Welton,  for  which  he  has  no  adequate 
lemedy  at  law.  The  appellants  demurred  to 
the  petition  on  the  ground  that  it  did  not 
state  a  cause  of  action.  The  court  overrule 
the  demurrer,  and  entered  a  decree  perpetu- 
ally enjoining  the  board  of  counter  commis- 
sioners from  establishing  such  private  road 
on  the  lands  of  Welton.  The  case  comes 
here  on  appeal.  The  principal  question  in 
the  case  is  the  constitutionality  of  the  sec- 
tions of  the  statute  recited  above. 

If  B's  land  shall  be  shut  off  from  public 
highways  by  the  land  of  A.,  and  he  shall  re- 
fuse to  allow  B.  a  private  road  across  his 
(A's)  land,  then  this  statute  against  A's  con- 
sent, takes  a  part  of  his  land,  and  transfers 
it  to  B.,  to  b^  used  as  a  private  road  by  him, 
his  heirs  and  assigns,  forever. 

Section  dl,  article  1,  of  the  Constitution 
of  the  state,  provides :  **  The  property  of  no 
person  shall  be  taken  or  damaf^ed  for  public 
use  without  Just  compensation  therefor.'' 
Tlie  uniform  holding  of  the  courts  is  that 
such  a  constitutional  provision  as  this  is  an 
implied  prohibition  on  the  power  of  the  leg- 
islature to  take  the  private  property  of  A. 
without  his  consent,  even  when  compensa- 
tion is  made,  and  transfer  it  to  B.,  ror  his 
private  use.  The  supreme  court  of  the  state 
of  New  Jersey,  in  Coster  v.  Tids  Water  Oo., 
18  N.  J.  Eq.  64,  declares:  **This  want  of 
power  in  the  legislature  does  not  depend 
upon  any  constitutional  restriction,  but  upon 
the  fact  that  it  is  not  the  exercise  of  the 
power  of  making  laws  or  rules  of  civil  con- 
duct, which  is  the  branch  of  the  sovereijrn 
]>ower  committed  to  the  legislature.  To  j  us- 
tify  the  taking  of  the  citizen's  property  by 
the  legislature,  the  use  for  which  it  is  ap- 
propriated must  be  a  public  use.**  Speaking 
on  this  subject,  the  eminent  jurist,  Cuoley, 
says:  ''The  right  of  eminent  domain  im- 
plies that  the  purpose  for  which  it  may  be 
exercised  must  not  be  a  mere  private  purpose ; 
and  it  is  conceded  on  all  hands  that  the  leg- 
islature has  no  power,  in  any  case,  to  take 
the  property  of  one  individual,  and  pass  it 
over  to  another,  without  reference  to  some 
use  to  which  it  is  to  be  applied  for  the  pub- 
lic benefit.  The  right  of  eminent  domain 
does  not  imply  a  right  in  the  sovereign 
power  to  take  the  property  of  one  citizen, 
and  transfer  it  to  another,  even  for  a  full 
compensation,  when  the  public  interest  will 
be  in  no  way  promoted  by  the  transfer." 
Cooley,  Const.  Lim.  2d  ed.  580. 

Now,  is  the  use  for  which  this  statute  au- 
thorizes the  taking  of  appellee's  land  a  pub* 
lie  or  private  one?  Is  the  purpose  of  this 
law  to  take  A's  property,  and  transfer  it  to 
B.,  for  the  use  of  the  public,  or  for  B's  pri- 
vate use?  If  the  private  road  contemplated 
by  this  law  is  for  the  use  of  the  public,  the 
law  is  good.  If,  on  the  other  hand,  the  road 
authorized  is  for  the  private  use  and  benefit 
of  an  individual,  the  law  is  void.  And, 
whether  one  or  the  other,  is  a  (question  of 
law.    To  make  the  use  public,  it  need  not 
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be  for  the  benefit  of  the  whole  public  or  state 
or  any  large  portion  of  it.  It  may  be  for 
the  inhabitants  of  a  small  or  restricted  local- 
ity. But  the  use  and  benefit  must  be  in 
common,  not  to  a  particular  individual  or 
estate.  CoBter  v.  Tide  Water  Oo,  18  N.  J. 
£q.  54. 

A  statute  of  Ohio  provided :  **  The  trusteea 
of  any  township  mav.  whenever  in  their 
opinion  the  same  will  be  conducive  to  the 
public  health,  convenience,  or  welfare,  cause 
to  be  established,  located,  and  constructed  aa 
hereinafter  provided,  any  ditch  within  such 
township."  Certain  parties  petitioned  for 
the  construction  of  a  ditch  across  the  lands 
of  others,  under  said  statute.  On  the  trial 
the  court  was  requested  to  charge  the  Jury 
as  follows:  "If  you  find  that  the  petition- 
ers ..  .  are  the  only  persons  in  any  way 
interested  in  the  location  ot  the  ditch,  and 
that  it  would  not  be  conducive  to  the  public 
health,  convenience,  or  welfare  to  locate  the 
ditch  in  question,  then  and  in  that  case  you 
should  return  your  verdict  against  the  pro- 
posed ditch. "  The  court  refused  to  give  this 
instruction,  and  the  case  was  taken  to  the 
supreme  court  for  review,  and  that  tribunal 
says:  "The  facts  being  ascertained,  the 
question  of  whether  or  not  the  ditch  will 
conduce  to  the  public  health,  convenience, 
or  welfare,  within  the  meaning  [of  this  stat- 
ute], so  that  it  will  be  of  public  use,  is  a 
question  of  law. "  In  Jenal  v.  Gh'een  liland 
Draining  Co, ,  12  Neb.  168,  was  considered  a 
statute  of  this  state  authorizing  the  construc- 
tion of  levees,  dykes,  and  drains,  and  the 
reclamation  of  wet  and  overflowed  lands,  by 
incorporated  companies.  The  act  provided, 
among  other  things  that  the  company  might 
appropriate  any  land,  stone,  timber,  gravel 
or  other  materials  necessary  for  the  right  of 
way  or  construction,  maintenance,  or  im- 
provement of  the  proposed  work,  by  first  pay* 
ing  into  the  county  treasury  of  the  county 
where  the  land  is  situate,  for  the  use  of  the 
owner  of  the  land,  the  amount  of  damage  as- 
sessed by  the  appraisers  who  were  appointed 
therefor.'  CJiief  Justice  Maxwell,  speaking 
for  this  court,  said:  '*The  statute  in  ques- 
tion authorizes  the  entry  uppn  lands,  and 
construction  of  drains,  whenever  the  private 
interest  of  the  corporation  requires  it,  and 
without  reference  to  the  publ  ic  welfare.  Any 
number  of  persons,  not  less  than  three,  be- 
ing the  owners  of  wet  and  overflowed  lands, 
whenever  it  is  for  their  interest,  may  locate 
a  ditch  across  the  lands  of  others.  .  .  . 
This  is  an  infringement  of  the  right  of  *pri* 
vate  property,  and  is  unauthorized  and  void." 
The  general  road  law  of  this  state  (Comp. 
Stat.  1893,  chap.  78),  confers  on  county 
boards  of  the  several  counties  of  the  state 
general  supervision  over  the  public  roads  of 
the  state,  with  power  to  maintain  them ;  re- 
quires a  petition  for  a  public  road  to  be 
signed  by  ten  freeholders ;  fixes  their  width 
at  66  feet ;  makes  the  cost  of  their  construc- 
tion and  maintenance  a  public  charge ;  pro- 
vides that,  when  persons  traveling  with  car- 
riages shall  meet  on  such  roads,  each  shall 
turn  to  the  right  of  the  center  thereof ;  pro- 
hibits all  persons  addicted  to  the  excessive 
use  of  intoxicating  liquors  from  being  em- 
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ployed  as  drivers  on  said  roads;  prohibits 
the  running  of  liorses  on  such  roads ;  the  leav 
ing  in  such  ruads,  unhitched  or  unguarded, 
any  Iiorses  or  teams ;  and  that  the  overseer  of 
each  road  district  shall  annually  cause  fur- 
rows to  be  plowed  on  either  side  of  all  such 
roads,  as  fire  cruards.  None  of  these  provis- 
ions are  found'in  this  act  in  reference  to  pri- 
vate roads,  and  none  of  these  provisions  apply 
to  orivate  roads.  Had  the' legislature  in- 
tended that  these  private  roads  should  be  for 
the  public  use,  then,  indeed,  the  entire  pri- 
vate road  act  would  be  superfluous,  but  the 
law  we  have  under  consideration  expressly 
provides:  ''Upon  the  establishment  of  the 
right  of  way,  as  in  this  chapter  provided,  the 
same  shall  vest  and  descend  as  an  easement  in 
the  partv  and  his  or  her  heirs  or  assigns  for- 
ever." ^he  fact  that  the  legal  title  is  not 
taken,  but  an  easement  created,  does  not  ren- 
der this  law  less  objectionable,  for  of  what 
value  is  one's  legal  title,  if  another  have  the 
possession  and  use  forever?  Marshall  and 
Loder  would  acquire  no  greater  estate  to  the 
land  in  question  if  Wei  ton  gave  them  an  ab- 
solute warranty  deed.  The  public  have  an 
easement  in  all  public  roads,  while  the  legal 
title  remains  in  the  adjoining  owner,  but  by 
this  law  no  right  in  or  to  the  private  road  is 
conferred  on  the  public.  This  law  is,  and 
was  intended  to  be,  an  act  for  the  transfer  of 
A's  property,  against  his  consent,— compen- 
sation being  made  to  him,— to  B.,  his  heirs 
and  assigns,  for  their  private  use  and  conven- 
ience, and  is  therefore  in  conflict  with  the 
implied  prohibitions  of  the  constitution,  and 
void. 

In  Bankhead  v.  Brown,  25  Iowa,  540,  the 
question  of  the  constitutionality  of  a  private 
road  law  was  decided.  By  the  statute  con- 
sidered in  that  case,  it  was  provided :  **  Sec- 
tion 1.  Private  roads  may  be  laid  out  in  the 
same  manner  as  county  roads,  and  the  general 
road  laws  of  the  state,  as  to  the  establishment 
of  county  roads,  are  applicable,  except  that 
it  is  not  necessary  that  any  person  but  the 
applicant  shall  sign  the  petition."  Section 
2  provides  that  the  board  of  supervisors  may 
appoint  a  commissioner  to  report  upon  the 
application,  and  requires  a  bond  from  the 
applicant  to  pay  all  costs  and  damages.  Sec- 
tion 3  provides  that  no  such  road  shall  be 
ordered  to  be  opened  until  the  costs  and  dam- 
ages have  been  paid,  and  the  conditions  on 
which  it  is  established  shall  have  been  com- 
plied with  b}'  the  applicant.  Section  4  pro- 
vides that  on  the  flnal  hearing  the  board  may 
receiVe  petitions  for  and  against  the  proposed 
road,  hear  testimony,  and  establish  Uie  road, 
upon  the  payment  of  costs  and  damages,  and 
upon  such  condition,  as  to  fences,  as  to  the 
board  may  seem  just  to  all  parties  concerned. 
Laws  1866,  chap.  127.  It  will  be  observed 
that  the  Iowa  law  is  substantially  the  same 
as  the  one  under  consideration  here,  with  the 
exceptions  that  the  Nebraska  statute  contains 
no  provisions  allowing  the  board  of  county 
commissioners  to  receive  petitions  for  and 
against  the  proposed  road ;  and  the  Iowa  stat- 
ute has  no  provisions  vesting  the  perpetual 
easement  in  the  private  road  established  in 
the  party  petitioning  therefor.  BankJiead  v. 
Brown^  fupra,  arose  out  of  an  effort  of  Bank- 

22  L.  R.  A. 


head  to  have  established  a  private  road,  under 
the  provisions  of  the  Iowa  law  just  quoted, 
across  the  land  of  Brown,  in  order  to  reach 
Bankhead*8  coal   mine.     The  establishment 
of  the  private  road  was  restricted  by  Brown 
on  the  ground  that  the  law  authorizing  it 
was  unconstitutional,  in  that  it  proposed  the 
taking  of  private  property  for  private  uses. 
Dillon,    Ch,   t/.,   delivering  the  opinion  of 
the  court,  said :    "'  With  respect  to  the  act» 
.     .     .    we  are  of  opinion  that  roads  there- 
under established  are  essentially  private,  -— 
that  is,  are  the  private  property  of  the  ap- 
plicant therefor, — because:     (1;  The  statute 
denominates  them  'private  roieuis. '    .      .      . 
If  the  roads  established  thereunder  were  not 
intended  to  be  private,  and  different  from 
ordinary  and  public  roads,  there  was  no  ne- 
cessity for  the  act.     (2)  Such  roads  may  be 
established  upon  the  petition  of  the  applicant 
alone ;  and  he  must  pay  the  costs  and  dam- 
ages occasioned  thereby,  and  perform  such 
other  conditions,  as  to  fences,  etc.,  as  the 
board  may  prescribe.     (3)   The  public  are 
not  bound  to  work  or  keep  such  roads  in  re- 
pair, and  this  is  a  very  satisfactory  test  as 
to  whether  a  road  is  public  or  private.     (4) 
We  see  no  reason,  when  such  a  road  is  estab- 
lished,   why  the  person  at  whose  instance 
this  was  done  might  not  lock  the  gates  open- 
ing into  it,  or  fence  it  up  or  otherwise  debar 
the  public  of  any  right  thereto.    Could  not 
the  plaintiffs,  in  this  case,  after  having  pro- 
cured the  road  in  question,  abandon  it,  at 
their  pleasure?    Could  they  not  relinquish 
it  to  the  defendants  without  consulting  the 
board  of  supervisors?    If  this  is  so,  does  it 
not  incontestably  establish  that  it  is  essen- 
tial Iv  private?    For  it  must  be  private  if  it 
is  of  such  a  nature  that  the  plaintiffs  can, 
at  their  pleasure,  use  or  forbid  its  use,  aban- 
don or  refuse  to  adandon  it,  relinquish  or  re- 
fuse to  relinquish  it.     If  the  act  is  valid, 
might  not  the  plaintiffs,  having  procured  the 
road,  use  it  for  laying  down  a  tram  or  horse 
railway,  and  forbid  everybody  from  using 
the  road,  and  even  exclude  all  persons  there- 
from?   Who  could  prevent  it?    These  con- 
siderations mark  the'great  difference  between 
such  a  road  and  a  public  highway,  and  dem- 
onstrate the  essentially  private  character  of 
the  road.    In  the  following  cases,  acts  sub- 
stantially like  the  Iowa  act  providing  for  the 
establishment  of  private  roaids  have  been  de- 
clared unconstitutional.     Netbitt  v.  Trumbo, 
39  111.  110,  89  Am.  Dec.  290;  Dickey  v.  Ten- 
niwn,  27  Mo.  873 ;  Clock  v.   WhiU,  2  Swan, 
540 ;    Taylor  v.  Porter,  4  Hill,  140,  40  Am. 
Dec.  274 ;  Sadler  v.  Langkam,  84  Ala.  811 ; 
Netodl  V.  Smith,  15  Wis.  102."   The  language 
quoted  above  from  the  learned  judge  in  refer- 
ence to  the  Iowa  law  is  appi  icable  to  the  stat- 
ute under  investigation.    The  eminent  jurist, 
commenting  on  the  constitutional  provision 
of  the  state  of  Iowa  ''that  private  property 
shall  not  be  taken  for  public  use  without 
lust  compensation,"  continues:    ''The  lim- 
itation   .     .     .    upon  the  right  of  eminent 
domain,  or  the  power  of  the  legislature  to 
take  private  property  for  public  use,  is  found 
in  all,  or  nearlv  all,  of  the  state  constitu- 
tions.    Many  of  the  questions  growing  oni 
of  this  limitation  upon  the  otherwise  absolute 
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power  of  the  legislature  to  take  property  of 
one  for  the  benefit  of  the  many  have  been 
settled  by  adjudication."  Ana  he  deduces 
from  the  numerous  authorities  cited  b^  him 
in  the  opinion  the  following  propositions: 
**  (1)  That  t^e  constitutional  limitation  above 
quoted  prohibits,  by  implication,  the  taking 
of  private  property  for  any  private  use  what- 
ever without  the  consent  of  the  owner.  (3) 
That  it  forbids  private  property  from  being 
compulsorilv  taken  for  any  but  public  use, 
and  then  only  upon  lust  compensation  being 
made,  the  amount  of  which  is  to  be  assessed 
by  a  jury.  (8)  When  the  public  exigencies 
demand  the  exercise  of  the  power  of  taking 
private  property  for  the  public  use  is  solely 
a  question  for  the  legislature,  upon  whose 
determination  the  courts  cannot  sit  in  judg- 
ment. (4)  That  what  is  such  a  public  use 
as  will  justify  the  exercise  of  the  power  of 
eminent  domain  is  a  question  for  the  courts. 
But  '  if  a  public  use  be  declared  by  the  leg- 
islature the  courts  will  hold  the  use  public, 
unless  it  manifestly  appears  by  the  provisions 
of  the  act  that  they  can  have  no  tendency  to 
advance  and  promote  such  publ  ic  use. '  "  We 
are  entirely  satisfied  with  the  reasoning  and 
conclusions  of  this  opinion,  and  follow  it 
without  hesitation.  Statutes  similar  to  the 
Nebraska  law  have  been  held  invalid  in  the 
following  cases:  Stewart  v.  Hartman,  46 
Ind.  331 ;  Re  Albany  Street,  11  Wend.  149, 
25  Am.  Dec.  618 ;  Osbam  v.  Hart,  24  Wist 
89.  1  Am.  Rep.  161 ;  Orear  v.  Crossly,  40  111. 
175 ;  SioU  V.  Oerrnan  Coal  Co.  118  111.  422, 
69  Am.  Rep.  879. 

Counsel  for  appellants,  in  their  brief,  cite 
us  to  many  authorities  to  sustain  the  validity 
of  the  law  assailed  as  invalid  in  this  case. 
In  some  of  the  cases  cited  the  statutes  were 
held  good  on  the  ground  that  the  general 
public  bad  a  right  to  use  the  private  roads 
provided  for  by  the  statutes.  Such  w^s  the 
ground  of  the  decision  in  Shaver  v.  Slarrett, 
4  Ohio  St.  495;  Denham  v.  Bristol  County 
Oomrs.  108  Mass.  202.  In  Sherman  v,  Buieky 
82  Cal.  242,  91  Am.  Dec.  577,  the  court  sus- 
tained the  constitutionality  of  a  law  very 
similar  to  our  own,  but  did  so  by  holding 
that,  although  the  statute  denominated  the 
road  a  ^  private  road, "  it  was  in  fact  and  in 
law  a  public  road,  under  the  control  of  the 
government,  and  open  to  every  one  who  might 
have  occasion  to  use  it,  and  the  court  declared 
that  **  the  phrase  *  private  road'  is  unknown 
to  the  common  law.  All  roads  are  public." 
The  opinion,  as  counsel  say,  is  ably  reasoned, 
but  we  do  not  think  this  court  can  say  that 
all  roads  are  public  roads,  in  this  state.    The 


legislature  has  said  that  all  public  roads  shall 
be  66  feet  wide,  and,  by  the  law  we  are  con- 
sidering, it  is  provided  that  private  roads 
shall  be  15  feet  wide.  Evidently,  then,  the 
legislature  has  attempted  to  recognize  two 
classes  of  roads.  If  Marshall  and  Loder  had 
opened  the  private  road  they  sought  to  across 
Welton's  farm,  and  had  been  indicted  under 
the  criminal  statutes  for  running  their  horses 
on  a  public  road  of  the  state,  and  the  proof 
had  shown  that  the  running  of  their  horses 
was  on  a  private  road  established  under  this 
private  road  law,  can  an^  one  doubt  that  the 
jury  would  have  been  rightly  instructed  to 
acquit  them? 

Counsel  for  appellants  also  insist  that  ap* 
pel  lee  has  an  iulequate  remedy  at  law,  by 
appeal  from  the  order  of  the  board  of  county 
commissioners,  should  it  make  an  order  es- 
tablishing The  road,  and  that,  therefore,  this 
case  must  be  dismissed.  The  law  being  in- 
valid, the  case  of  the  appellee  resolves  itself 
into  an  appeal  on  his  part  to  a  court  of  equity 
to  enjoin  the  appellants  from  committing  a 
threatened  trespass.  The  supreme  court  of 
Illinois,  in  Payer  v.  Des  Plaines,  123  111.  Ill, 
lay  down  the  rule  in  such  case  thus :  *^  There 
are  two  exceptions,  clearly  recognized,  to 
the  rule  that  courts  of  equity  will  not  inter- 
fere to  restrain  a  trespass,  whether  committed 
under  the  forms  of  law  or  otherwise,  which 
are  (1)  to  prevent  irreparable  injury;  and 
(2)  to  prevent  a  multiplicity  of  suits.  Be* 
fore  a  court  of  equity  will  interfere  to  pre- 
vent a  trespass  upon  the  ground  of  irrepara- 
ble injury,  such  facts  must  be  alleged  from 
which  it  may  be  seen  that  irreparable  mis- 
chief will  be  the  result  of  the  act  complained 
of.  and  that  the  law  can  afiford  the  party  no 
adeq  uat«  remedy. "  In  l^atson  v.  SniJierland^ 
72  U.  8.  5  Wall.  74,  18  L.  ed.  580,  the  Su- 
preme  Court  of  the  United  States  says :  " The 
absence  of  a  plain  and  adequate  remedy  at 
law  affords  the  only  test  of  equity  jurisdic- 
tion, and  the  application  of  this  principle  to 
a  particular  case  must  depend  altogether  upon 
the  character  of  the  case,  as  disclosed  in  the 
proceedings.  It  is  not  enough  that  there  is 
a  remedy  at  law.  It  must  be  plain  and  ad- 
equate, or,  in  other  words  as  practical  and 
efiicient  to  the  ends  of  justice,  and  its  prompt 
administration,  as  the  remedy  in  equity.** 
The  facts  averred  in  the  appellee's  petition 
show  that  the  trespass  threatened  by  the  ap- 
pellants, if  committed,  would  cause  appellee 
an  Injury,  to  the  redress  of  which  his  legal 
remedy  would  be  inadequate. 

The  decree  of  the  DistHct  Court  is  affirmed^ 
The  other  Commissioners  concur. 


OKLAHOMA  SUPREME  COURT. 


Francis  R.  McKENNON,  Appt.^ 

Harvev  C.  WINN. 

(1  Okla.  89r.) 

1.   The  statute  of  frauds  Is  in  force  in 
tbe  United  States  only  where  it  has 


been  adopted  by  legislative  enactment,  and 
at  commoQ  law  an  oral  contract  for  real  estate  1b 
valid. 

8.  A  valid  oral  contract  fbr  the  sale  of 
real  estatOt  or  an  Interest  therein,  can  be 
made  In  the  absenoe  of  statutory  restrictions. 

8«   The  common  law  was  bronn^ht  into 


NOTS.— Adoption  of  the  common  law  in  Uu  United 

States, 

It  is  evident  that  this  subject,  pursued  into  all  its 


details,  would  cover  nearly  the  whole  body  of 
American  law.  The  purpose  of  this  note  is  to  ex- 
amine the  subject  so  far  as  to  determine  the  rules 


See  also  24  L.  R.  A.  667;  27  L.  R.  A.  231,  762;  28  L.  R.  A.  556;  35  L.  R.  A. 
41;  39L.il  A.  82. 
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JULT, 


Oklahoma  by  the  settlerfl  on  April28, 1889, 
unlesB  it  had  already  been  eetabltohed  there  by 
the  Act  of  ConirreaB  of  March  1, 1880,  establishinir 
'  a  district  court  of  the  United  States  In  the  Indian 
territory. 

4.  The  sale  Hby  a  town  site  claimant  of 
hlfl  interest  in  a  town  lot  before  the  title 

,  has  passed  from  the  United  States  Is  not  against 
public  policy. 

auiyl,180a) 

APPEAL  by  complainant  from  a  Judgment 
of  the  District  Court  for  Oklahoma  County 
in  favor  of  defendant  in  a  proceeding  brought 
to  enforce  specific  performance  of  a  contract 
for  the  sale  of  real  estate.    Bevened. 
The  facta  are  stated  in  the  opinion. 
■    Mr,  Fred  M.  Elkint  for  appellant: 
At  the  time  the  contract  alleged  in  the  com- 


plaint was  made  there  waa  no  statute  of  frauds 
in  force  in  this  territory.  The  common  law 
put  in  force  In  this  territory  by  act  of  the  leg- 
islature of  the  territory  of  Missouri,  on  the 
19th  day  of  January,  A.  D.  1816,  was  the  com- 
mon law  aa  modified  by  atatute  to  the  fourth 
year  of  the  reign  of  James  L,  1607. 

Mo.  Stat.  p.  486. 

The  atatute  of  frauda  ia  not  a  pait  of  the 
common  law  but  waa  an  enactment  of  the  par- 
liament of  England,  passed  during  the  reign 
of  Charles  II.,  half  a  century  after  the  above 
date.  The  statute  of  frauda  in  force  in  most 
of  the  states  of  the  Union  ia  the  Statute  of 
Anne. 

The  common  law  ia  in  force  and  the  atatates 
of  Missouri  are  not. 

Bee  8t,  LouU  A  8,  F.  R.  Co.  t.  (yLaughr 
lin,  4  U.  8.  App.  288,  49  Fed.  Rep.  440. 

Messrs.  Sweet  ft  Keyes  for  appellee. 


and  principles  which  have  been  established  on  the 
subject;  the  question  in  what  jurisdictions  the 
common  law  has  been  in  the  main  adopted  as  the 
basis  of  Jurisprudence;  the  question  how  far  Enff- 
lish  statutes  are  to  be  regarded  as  a  part  of  the  com- 
mon law;  and  the  date  at  which  such  statutes 
ceased  to  be  ao  regarded,  or,  in  other  words,  the 
date  at  which  the  common  law  is  to  be  regarded  as 
fixed  for  the  purpose  of  its  adoption  in  this  country. 

It  may  be  said  generally  that  the  common  law 
has  been  adopted  as  the  basis  of  jurisprudence  in 
every  state  in  the  Union  except  Louisiana,  and  in 
that  state  it  is  adopted  in  criminal  matters. 

The  English  common  law,  sofar  as  it  was  adapted 
to  the  local  circumstances  of  this  country,  our  an- 
cestors on  their  immigration  hither  brought  with 
them,  and  it  must  be  regarded  as  law  imttl  abro- 
gated by  statute.  Oard  y.  Grinman,  6  Conn.  168; 
Baldwin  y.  Walker,  21  Oonn.  181. 

The  common  law  is  part  of  the  law  of  Alabama  so 
far  as  it  is  applicable  to  the  condition  and  circum- 
stances of  that  state.  Barlow  v.  Lambert,  28  Ala. 
704, 65  Am.  Bee.  874. 

The  common  law  is  a  part  of  the  law  of  Iowa,  al- 
though not  adopted  by  any  statute.  State  v.  Two- 
good,  7  Iowa,  fSBSL. 

The  common  law  Is  in  force  in  Michigan,  except 
«o  far  as  it  is  repugnant  to  or  inoonststent  with  the 
constitution  and  statutes.  HIgh*s  App.  2  DougL 
<Aiich.)  616;  Stout  v.  Keyes,  2  DougL  (ifich.)  184,  48 
Am.  Dec.  466. 

On  the  quoetlen  whether  the  common  law  or  the 
civil  law  governs  the  rights  of  abutting  owners  on 
the  street  known  as  **The  Bowery*'  in  New  York 
city  authorities  are  dted  to  the  effect  that  the 
country  belonged  to  the  crown  of  England  even 
while  the  Dutch  were  in  possession.  Kemochan  v. 
New  York  Blev.  R.  Co.  8  N.  Y.  Bupp.  648. 

The  common  law  forms  the  basts  of  the  system  of 
jurisprudence  in  MifisisslppL.  except  as  repealed, 
changed,  or  modified  by  statute.  Hemingway  v. 
Scales,  42  Miss.  1, 2  Am.  Rep.  586, 97  Am.  Deo.  426. 

But  Colorado  having  been  acquired  by  treaty  and 
purchase  long  after  the  Revolution  and  from 
powers  not  havmg  the  common  law,  it  Is  held  there 
that  the  first  foothold  or  existence  of  the  common 
law  in  that  state  was  given  by  legislative  enact- 
ment.  Herr  y.  Johnson,  11  Colo.  898. 

Tbe  common  law  as  modified  by  constitational 
and  statutory  law,  judicial  decisions,  and  the  con- 
dition and  wants  of  the  people,  is  enforced  in  Kan- 
sas in  aid  of  a  general  statute.  Parsons  v.  Lindsay, 
8  L.  B.  A.  658,  41  Kan.  886. 

Common-law  terms  are  to  receive  the  common- 
law  meaning.  Carpenter  v.  State,  4  How.  (Miss.) 
168, 84  Am.  Dec.  116;  Buckner  v.  Real  Estate  Bank. 
5  Ark.  686,41  Am.  Dec.  106. 

»2  L.  R.  A. 


The  common-law  rules  for  construction  of  stat- 
utes are  a  part  of  the  common  law  adopted  fn 
Massachusetts.    Com.  v.  Churchill,  2  Met.  11& 

The  rule  that  statutes  are  to  be  construed  with 
reference  to  the  principles  of  common  law  applies 
also  to  constitutional  provisions.  MoGmnls  ▼. 
State,  9  Humph.  43, 49  Am.  Dec  097. 

The  common  law  of  one  state  is  not  necessarily 
common  law  in  another,  as  each  state'adopts  such 
portions  as  are  suitable  and  deshrable.  Bent  v. 
Thompson  (N.  M.)  Jan.  28, 1890. 

Effect  of  Enalieh  deeisiona 

The  construction  which  British  statutes  had  re- 
ceived in  England  at  the  time  of  their  adoption  In 
this  country,  even  to  the  time  of  the  separation  of 
this  country  from  the  British  empire,  may  be  r^ 
garded  as  part  of  the  statutes,  but  subsequent  de- 
cisions are  not  to  be  regarded  as  binding.  Oathoart 
V.  Robinson,  80  n.  &  5  Pet.  264, 8  L.  ed.  12QL 

The  English  decisions  rendered  prior  to  May  14, 
1776,  are  evidence  of  what  the  common  law  was 
which  was  adopted  by  the  Georgia  Act  of  1784,  but 
not  as  being  themselves  the  law.  To.be  conclusive 
of  any  question  they  should  be  dear  and  well  set- 
tled, but  the  Georgia  court  Is  free  to  adopt  a  dif- 
ferent view,  if  it  believes  the  law  was  otherwise  at 
that  time.    Robert  v.  West,  15  Ga.  122. 

It  is  said  in  Marks  v.  Morris,  4  Hen.  *  M.  4ni,  *«lt 
was  the  common  law  we  adopted  and  not  English 
decisions,**  and  these  will  be  looked  to  for  informa- 
tion merely,  and  not  as  authority. 

The  court  says  that  we  should  talm  the  standard  of 
that  law,  namely,  *'that  we  would  live  honestly, 
should  hurt  nobody,  and  should  render  to  every  one 
his  due,  for  our  judicial  guide.**  Marks  v.  Morria* 
supra. 

The  adoption  of  the  common  law  by  the  Wash- 
ington Code  1881,  8 1,  does  not  shut  the  courts  np  to 
following  English  or  other  American  decisions  as 
to  what  the  common  law  Is.  The  court  Is  to  ad- 
minister justice  according  to  the  promptings  of 
reason  and  common  sense,  which  are  the  cardinal 
principles  of  common  law,  and  not  to  take  the 
English  decisions  blindly,  without  mqulry  as  to 
their  reason  or  application  to  the  cirouawcances. 
Say  ward  v.  Carlson,  1  Wash.  29. 

English  decisions  made  since  the  Revolution  have 
no  binding  force,  but  are  consulted  as  expoaltions 
of  the  rules  and  principles  of  the  oommon  law  by 
men  of  experience.  Com.  v.  York,  9  Met.  98,  43 
Am.  Dec  878;  Bowie  v.  Duvall,  1  Gill  *  J.  178$ 
Stump  V.  Napier,  2  Yerg.  45. 

Usage,  tradition,  and  workaof  approved  anthofw 
ity  may  be  relied  upon  as  well  as  dedsioni  of  the 
courts  to  show  what  was  the  oommon  law* 
V.  Churchill,  2  Met.  U8. 


tsoa. 


HcKmraroir  r.  Wnor. 


Barford*  J.,  doliyered  the  opinion  of  the 
'Court: 

The  appellant  filed  his  complaint  in  the 
'Court  below  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  real 
•estate  situated  in  Oklahoma  City,  Oklahoma 
•county,  Okla.  Terr.  A  demurreT  was  filed 
to  the  complaint,  alleging,  as  grounds: 
First,  that  the  court  has  no  Jurisdiction  of 
the  person  of  defendant.,  or  the  subject  of  the 
action ;  second,  that  the  complaint  does  not 
atate  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  to 
which  the  appellant  excepted,  and  brings  the 
•case  to  this  court  by  appeal.  The  amended 
•complaint,  to  which  the  demurrer  was  sus- 
tained, reads  as  follows : 

"In  the  district  court  of  the  third  Judicial 
district  of  the  territory  of  Oklahoma,  in  and 
for  Oklahoma  county.    Francis  R.  McEen- 


non,  plaintiff,  ys.  Haryey  H.  Winn,  defend- 
ant. Amended  complaint.  Plaintiff  herein, 
Francis  R.  McEennon,  complains  of  the  de- 
fendant. Haryey  R.  Winn,  and  says  that  here- 
tofore, to  wit,  on  the  ddd  day  of  April,  A. 
D.  1889,  the  said  defendant  entered  upcm  and 
occupied,  as  a  town-site  claimant,  under  the 
public  land  laws  of  the  United  States,  a  cer- 
tain tract  of  land  in  the  city  of  Oklahoma 
City,  in  Oklahoma  county,  in  the  territory 
of  Oklahoma,  and  more  particularly  de- 
scribed as  follows,  to  wit :  Lots  numbers  11 
and  12,  in  block  9,  In  said  city,  county,  and 
territory ;  the  same  being  a  part  of  the  south- 
east quarter  of  section  88,  township  12  north, 
of  range  8  west  of  the  Indian  meridian.    That 

afterwards,   to  wit,   on  the  day  of 

April,  A.  D.  *1889,  the  said  defendant,  hsing 
an  occupant  still  of  said  tract,  as  above 
stated,  and  being  desirous  of  inclosing  said 


No  decteioDa  of  the  courts  of  Bngland,  under  the 
authority  of  the  Statute  of  James  pasBed  Id  1888,  or 
in  analogy  to  It,  have  any  force  or  effect  in  Dela- 
ware where  that  statute  was  nerer  in  force.  HuU 
ley  V.  Security  Trust  ft  &  D.  Ca  6  Dei  Ch.  678. 

CoTUtitutional  and  Btatutcry  adoption  of  wmtMn 

lata. 

In  some  states  the  constitution  has  expressly 
adopted  the  common  law,  as  in  Delaware  Const. 
1778,  art.  25;  New  York,  art.  1,  8 17;  Maryland.  Deo- 
Uu^tion  of  Rights,  art.  5:  Michigan  (1850)  Schedule 
1;  Wisconsin  a848).  art.  1  8  18;  West  Virginia,  art. 
<,f21. 

In  MasBachusetts  the  common  law  tg  adopted 
without  express  mention  by  the  provision  In  the 
Constitution,  chap.  6,  art.  8,  **that  laws  heretofore 
adopted,  used,  and  in  force  in  the  province,  colony, 
or  state  of  Massachusetts  Bay  should  continue  in 
Coxce." 

And  in  Kentucky,  the  Constitution  (1850).  art  8, 
f  8.  continued  in  exjstenoe  the  laws  which  were  in 
force  June  1, 17QBS. 

In  many  other  states  the  common  law  has  been 
«xprpB8ly  adopted  by  statute.  Arizona  Rev.  Stat. 
1887,  8  2885;  Mansfield  Dig.  (Ark.)  1884.  8666;  Califor- 
nia PoL  Code,  8  4468;  Colorado,  MiU*8  Anno.  Stat. 
1801,  8  4184;  Florida  Rev.  Stat.  1802. 8  fiO;  Idaho  Rev. 
Stat.  1887, 8  18;  Dlinois,  Starr  &  C.  Anno.  Stat.  chap. 
:e8,  T 1;  Indiana  Rev.  Stat.  1881,  8  286;  Kansas  Gen. 
Stat.  1889.  8  7281;  Missouri  Rev.  Stat.  1889,  8  6661; 
Montana  Comp.  Stat.  1887. 5th  Dlv.  8  201;  Nebraska 
0)mp.  Stat.  1891,  chap.  15.  6  1;  Nevada  Gen.  Stat. 
f  8021;  New  Mexico  Comp.  Laws,  1828;  North  Caro. 
Una  Code,  1 641;  R.  I.  Pub.  Stat.  1882.  chap.  259,  8  1; 
Pennsylvania  Act,  Jan.  28,  1777:  South  Carolina 
Gen.  Stat.  I  £788;  Texas,  8ayle*8  Civ.  Stat.  1888« 
88128;  Vermont  Rev.  Laws  1880, 6  689;  Virginia  Code 
1819,  chap.  16.  8ff  1,  2;  Washington,  Hill*s  Code  of 
Procedure,  8 108;  Wyoming  Rev.  Stac  1887,  8  496. 

The  common  law  was  extended  to  all  the  terri- 
tory within  thcUmits  of  the  state  of  Alabama  to 
the  exclusion  of  Spanish  and  French  law  bythe 
Ordinance  of  1787,  which  was  in  force  in  the  Missis- 
sippi territory,  providing  that  the  inhabitants 
should  always  be  entitled  to  ^*the  benefits  of  the 
writ  of  habeas  corpus,  and  of  the  trial  by  jury,  of 
Judicial  proceedings  according  to  the  course  of 
common  law,**  and  by  the  recognition  of  this  or- 
dinance in  the  Alabama  constitution.  Pollard  y. 
Hagan,  44  U.  8. 8  How.  212, 11  L.  ed.  666;  Barlow  v. 
Lambert,  28  Ala.  707, 65  Am.  Dec.  874. 

The  common  law  l)ecame  a  part  of  the  law  of 
fowaaiso  by  reason  of  the  Ordinance  of  1787,  even 
if  it  would  not  have  been  the  law  independent  of 
that  ordinance.    0*Ferrall  v.  Simplot,  4  Iowa,  88L 

The  New  Hampsliire  Constitution  of  1783,  adopt- 
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iog  all  the  laws  heretofore  adopted,  used,  and  ap- 
proved in  the  province,  colony,  or  state  of  New 
Hampshire  and  usually  practiced  on  in  the  courts 
of  law,  adopts  the  body  of  the  common  law  so  far 
as  applicable  to  the  institutions  of  the  state.  State 
v.Romns,8N.H.66a 

The  common  law  of  England  so  far  as  applicable 
to  the  condition  of  Massacbusetts,  is  adopted  by 
the  Constitution,  part  II.  art.  6,  declaring  that  **ali 
the  laws  which  have  heretofore  been  adopted,  used, 
and  approved  in  the  province,  colony,  or  state  of 
Massachusetts  Bay  and  usually  practiced  on  in  the 
courts  of  law,  shall  still  remain  and  be  in  force  un- 
til altered  or  repealed  by  the  legislature,  such  parts 
only  excepted  as  are  repugnant  to  the  rights  and 
liberties  contained  in  thia  constitution.  Com.  v. 
York,  9  Met.  98,  43  Am.  Dec  878. 

The  common  law  la  adopted  in  South  Carolina  by 
General  Statute,  8  2734,  so  far  as  it  Is  **  not  altered 
by  this  act  nor  inconsistent  with  the  condition  of 
this  state  and  the  customs  and  laws  thereof.** 
Edwards  v.  Charlotte,  a  ft  A.  R.  Co.  (S.  C.)  Sept.  29, 
1898b 

The  statutes  which  adopt  the  common  law  usually 
make  express  exception  in  terms  more  or  less  simi- 
lar to  those  above  quoted  of  such  parts  of  the  com- 
mon law  as  are  inapplicable  to  the  condition  of 
things  in  this  country  or  inconsistent  with  our  con- 
stitutions and  laws. 

The  adoption  of  the  common  law  by  the  Terri- 
torial Act  of  Nevada,  1861,  p.  1,  being  ratified  by 
the  state  constitution,  the  common  law  so  far  as  it 
Is  not  repugnant  to,  or  inconsistent  with  the  Con- 
stitution or  laws  of  the  United  States,  or  of  the 
state,  must  be  enforced.  Van  Sickle  v.  Haines,  7 
Nev.  249. 

This  decision  regarded  the  statute  as  including 
the  adoption  of  the  common  law  on  the  subject  of 
riparian  rights,  but  was  overruled  on  this  point  In 
Reno  Smelt.  M.  ft  R.  Works  v.  Stevenson,  4  L.  R.  A. 
60, 20  Nev.  269,  in  which  it  Is  held  that  the  common 
law  on  this  subject  is  inapplicable  to  the  condition 
of  Nevada. 

Whjai  wivi(iXLMlU%  ths  eifmimon  lato  adopted. 

The  rules  of  admiralty  are  not  necessarily  a  part 
of  the  common  law  so  as  to  be  binding  in  a  col- 
lision case,  where  the  action  Is  brought  in  a  court 
of  common  law.  Sawyer  v.  Eastern  Steamboat  Co. 
40  Me.  400,  74  Am.  Dec  468. 

The  distinction  between  common  law  and  ad- 
miralty in  the  Constitution  of  the  United  States  is 
to  be  determined  by  the  system  exercised  in  Eng- 
land before  the  Revolution,  and  by  the  state  courts 
before  the  adoption  of  the  Constitution.  Bains  v. 
The  James  ft  Catherine,  fialdw.  668. 

That  common  law  and  admiralty  turlsdietion  are 
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tract  with  a  Bubstantial  fence,  and  erecting 
thereon  a  house,  and  said  defendant  not  hav- 
ing sufficient  means  (money)  wherewith  to 
inclose  and  otherwise  improve  this  tract,  the 
said  defendant  entered  into  an  oral  agreement 
with  this  plaintiff,  whereby  it  was  mutually 
agreed  and  understood  by  and  between  the 
said  defendant  and  this  plaintiff  that  the  said 
plaintiff  should  furnish  to  the  said  defend- 
ant a  sufficient  sum  of  money  wherewith  to 
Inclose  said  tract  with  a  substantial  fence, 
and  that  said  plaintiff  should  furnish  one 
half  of  the  amount  of  money  necessary  to  erect 
upon  said  tract  such  a  house  as  the  said  plain- 
tiff and  defendant  might  thereafter  agree 
upon,  and,  in  case  the  said  defendant  could 
not  furnish  sufficient  money  to  pay  defend- 
ant's portion  or  share  (one  haff)  of  the  cost 
of  such  house,  then,  in  the  latter  event,  the 


plaintiff  was  to  lend  to  the  said  defendant  a 
sum  of  money  sufficient  to  pay  for  said  de- 
fendant's share  of  the  same.  That  the  said 
defendant  should  continue  in  the  occupancy 
of  said  tract,  and  that  the  said  defendant 
should  hold  and  occupy  the  said  tract  wiU> 
a  view  to  acquiring  title  thereto  from  th» 
United  States  government,  and  that  such  title 
should  be  acquired  and  held  for  the  benefit 
of  said  defendant  and  plaintiff,  in  equal  por- 
tions or  shares.     That  afterwards,  to  wit,  o» 

the day 'of  May,  A.  D.  1889,  it  waa 

agreed  by  and  between  the  said  plaintiff  and 
defendant  that  the  said  tract  should  be  oc- 
cupied and  held  by  the  said  defendant, — tlie 
lot  number  11  for  the  benefit  of  this  plain- 
tiff, and  the  lot  number  12  for  the  benefit  of 
said  defendant.  That  in  pursuance  of  the 
aforesaid  agreement  this  plaintiff,   hereto- 


entirely  distinct  altfaouffh  administered  by  tbesame 
tribunul  Is  also  declared  In  The  Sarah,  18  U.  S.  5 
Wl)ent.391,  6L.ed.M4. 

Wliotber  or  not  the  eoclesiastical  law  of  England 
Is  adopted  as  part  or  the  common  law  bas  been 
Bomew  bat  in  dispute.  In  the  affirmative  are  Crump 
V.  Morgan.  88  N.  C.  91, 40  Am.  Dec.  447;  LeBarron 
V.  LeBarron.  86  Vt.  886;  and  to  the  contrary  are 
Brinkley  v,  Brinkley,  60  N.  F.  184, 10  Am.  Rep.  460; 
Biirtis  T.  fiurtls,  Hopk.  Ch.  657, 2  L.  ed.  622, 14  Am. 
Deo.  6tf3;  Perry  y.  Perry,  2  Paige,  601, 2  L.  ed.  1006. 
The  iDstanoes  in  which  courts  have  by  Implication 
adopted  some  portion  of  the  ecclesiastical  law  add 
weight  to  the  affirmative;  but,  without  further 
considering  the  subject  here,  it  will  be  separately 
treated  hereafter. 

The  common  law,  so  far  as  it  respected  the  erec- 
tion of  churches  of  the  episcopal  persuasion  of 
England,  the  right  to  present,  or  collate  to  such 
eburches,  and  the  corporate  capacity  of  tbe  par- 
sons thereof  to  take  in  succession  seems  to  have 
been  fully  recognized  and  adopted  in  the  province 
of  New  Hampsbire.  Pawiet  y.  Clark,  3  U.  8.  9 
Crauch,  833,  3  L.  ed.  748. 

Adoption  in  particular  matters. 

Tbe  numerous  decisions  mentioned  below  on  par. 
ticular  subjects  must  be  considered  in  tbe  light  of 
illustrations  merely.  It  would  he  impossible  in  this 
note  to  fotlow  out  tbe  law  on  eacb  of  these  sub- 
jects and  show  its  present  exact  condition.  For  in- 
stance tbe  law  as  to  Shelley  *b  Case,  1  Coke,  88,  or  as  to 
the  various  water  rights  below  mentioned,  involves 
many  decisions  which  may  not  even  mention  the 
subject  of  common  law.  And  it  is  not  presumed 
that  even  those  which  consider  the  question  of  the 
adoption  of  tbe  common  law  on  these  subjects  are 
all  presented  here.  But  a  reference  to  tbese  sub- 
jectp  is  bere  made  by  way  of  illustrating  tbe  rule 
of  the  courts  as  to  the  adoption  or  rejection  of  the 
common  law. 

As  to  the  adoption  of  the  common  law  in  respect 
to  tbe  running  at  large  of  cattle,  see  note  to  Bulpit 
y.  Matthews  (111.)  23  L.  R.  A.  65. 

Tbe  law-merchant  is  a  part  of  the  common  law. 
Cook  V.  Renick,  19111.  6U8;  Piatt  v.  Eads,  1  Blackf.  81. 

Tbe  common  law  as  to  nuisances  prevails  in  Ala- 
bama.   Ferguson  v.  Selma,  43  Ala.  400. 

The  common  law  on  the  subject  of  sureties  is 
part  of  the  common  law  of  Pennsylvania.  Vidal 
y.  Philadelphia,  43  U.  S.  2  How.  127, 11 L.  ed.  206. 

The  common  law  making  a  cbampertous  con- 
tract with  an  attorney  illegal  is  in  force  in  Ohio,  in 
the  alisence  of  any  legislation  on  the  subject.  Key 
y.  Vattler,  1  Ohio,  182. 

The  common-law  rule  as  to  the  legality  of  wagers 
must  be  followed  in  Calif omia,  although  the  courts 
may  not  approve  of  it,  and  cannot  be  rejected 
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merely  because  the  English  judges  have  regarded 
it  with  disfavor.  Johnson  y.  Fall,  6  Gal.  350,  6» 
Am.  Dec.  618. 

The  adoption  by  statute  in  North  Carolina  of  al) 
portions  of  the  common  law  which  had  been  in 
force  in  the  province  Includes  the  common- law 
doctrine  as  to  curtesy.  MoCorry  v.  King,  8  Humph* 
267,  30  Am.  Dec.  166. 

In  relation  to  real  property  and  its  tenures,  the 
common  law  or  tbe  English  code  ssrstem  has  never 
had  place  in  Louisiana.  Franklin^s  Suooeaslon,  7 
La.  Ann.  896. 

Tbe  common  law  of  dower  is  a  part  of  the  law  of 
Iowa.    O'Ferrall  y.  Slmplot,  4  Iowa,  381. 

The  rule  in  Shelley's  Case  is  a  part  of  the  com- 
mon law  and  not  inapplicable  to  our  institutions. 
Powell  v.  Brandon,  24  Miss.  34a 

The  common-law  rule  as  to  fixtures  is  adopted  in 
America.  Harkness  v.  Sears,  26  Ala.  498,  es  Am. 
Dec.  742. 

The  rights  and  liabilities  of  husband  and  wife  in 
property  must  be  determined  by  common-law 
principles,  except  so  far  as  they  are  modified  by 
statute.    Van  Maren  v.  Johnson,  15  Cal.  808. 

The  common-law  rule  as  to  tenancy  by  entiretica 
is  in  force  in  Mississippi.  Hemingway  v.  Scales,  4S 
Miss.  1, 2  Am.  Rep.  586,  97  Am.  Dec.  425. 

The  common- law  rule  that  the  exercise  of  a  gen- 
eral power  of  appointment  by  will  makes  the 
property  part  of  tbe  assets  of  testator,  seems  to  be 
as  conformable  to  our  institutions  as  to  those  of 
England.    Cutting  y.  Cutting,  86  N.  Y.  629. 

The  common  law  as  to  charitable  gifts  became  a 
part  of  the  common  law  of  New  York  under  the 
Constitution  of  1777.  Williams  v.  Williams,  8  N.  Y. 
541. 

And  also  a  part  of  the  law  of  Pennsylvania. 
Witman  v.  Lex,  17  Serg.  &  R.  88, 17  Am.  Dec.  644. 

And  of  Vermont.  Burr  v.  Smith,  7  Vt.  241,  29 
Am.  Dec.  154. 

A»  to  rtmedi€». 

Tbe  superior  court  in  Georgia  is  governed  by  tbe 
rules  and  practice  of  the  common  law,  so  far  as 
they  are  permitted  to  operate  by  the  constitution 
and  laws.  Straffln  y.  Newell,  T.  U.  P.  Charlt.  172» 
4  Am.  Dec.  706. 

Without  any  statutory  provision  giving  any 
specific  remedy,  where  a  purely  statutory  right  or 
remedy  is  asserted,  courts  will  adopt  analogoua 
common-law  remedies  to  forward  the  ends  of  Jus- 
tice.   Hightower  v.  Fitzpatrick,  42  Ala.  667. 

The  adoption  of  the  common  law  with  general 
British  statutes  in  aid  of  it  by  the  legislature  of 
Missouri  in  1816  included  an  adoption  of  tbe  action 
of  ejectment,  including  the  fiction  of  lease,  entry, 
and  ouster.    Grande  y.  Foy,  1  Hemp.  105. 

The  common-law  praotioe  to  review  an  action  of 
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fore,  to  wit,  on  the  twenty-eighth  day  of 
April,  A.  D.  1889,  furnished  and  paid  unto 
the  said  defendant  a  sum  of  money,  to  wit, 
fourteen  dollars  and  eighty-five  cents,  in  full 
payment  of  the  entire  costs  of  a  certain  fence 
erected  upon  and  inclosing  said  tract,  as  in 
the  foregoing  agreement  provided,  and  the 
said  defendant  then  and  there  accepted  said 
amount  of  money  in  pursuance  of  said  agree- 
ment. That  in  pursuance  of  the  aforesaid 
agreement  said  parties  caused  to  be  erected 
upon  the  said  tract  a  small  frame  house,  at 
a  coBt  of  the  value  of  thirty  dollars,  and  that 

this  plaintiff  afterwards,  to  wit,  on  the 

day  of  May,  A.  D.  1889,  paid  to  the  said  de- 
fendant the  sum  of  tve  dollars  in  part  pay- 
ment of  this  plaintiff's  share  of  the  cost  of 
said  house,  and  said  sum  was  then  and  there 
accepted  by  said  defendant  as  such  part  pay- 


ment. At  the  time  last  stated  this  plalnttflP 
instructed  defendant  to  call  upon  one  Felix 
L.  Bone — the  said  Bone  being  then  and  there 
this  plaintiff's  affent— for  the  balance  of  the 
share  of  this  plaintiff  of  the  cost  of  said 
house,  to  wit,  the  sum  of  ten  dollars,  and 
tiie  said  defendant  then  and  there  a/i;recd  to 
do  so.  That  on  the  day  and  dates  last  above 
stated  the  said  Bone  had  in  his  possession, 
and  subject  to  the  order  of  this  plaintiff, 
moneys  of  this  plaintiff  greatly  in  exeess  of 
the  amount  last  above  st4ited,  and  on  the  said 
last  above  named  day  this  plainMff  instructed 
said  Bone  to  pay  to  this  defendant  the  sum 
of  ten  dollars.  That  in  pursuance  of,  and 
under  the  terms  of,  the  aforesaid  agreement, 
this   plaintiff,   heretofore,   on,   to  wit,    the 

day  of ,  A.  D.  1880,  went  into 

and  took  possession  of  the  said  lot  eleven 


debt  by  a  writ  of  error  was,  in  1812,  held  to  prevaU 
in  the  IMatiict  of  OoJumbia,  and  exclude  an  appeal 
for  new  trial  by  jury.  United  States  v.  Wonson,  1 
GaU.  aSO. 

The  oommon-law  rule  not  to  consider  any  paper 
as  part  of  the  record  unless  made  so  by  the  plead- 
ings, or  by  some  opinion  of  the  court  referring  to 
It,  Is  common  to  all  courts  exeroiainff  admiralty 
Jurisdiction  aooordioff  to  the  courts  of  common 
law.  Fisher  v.  Cockerell,  ao  U.  8. 6  Pet  283, 8  L.  ed. 
115. 

The  equitable  rlffbt,  founded  on  oommon-law 
principles,  of  a  Junior  mortgagee  to  redeem  from 
a  prior  mortgaire  exists  in  Alabama.  Wiley  v. 
Ewinir,  47  Ala.  4S24. 

The  disqualtflcation  of  Jurors  by  relationship  is, 
in  Delaware,  controlled  by  the  common  law,  there 
beinfr  no  statute  on  the  subject.  State  v.  Williams, 
840hioL,J.4S&. 

Limitation  of  the  adoption. 

The  adoption  of  the  commo'n  law  by  Nevada  Gen. 
Stat.,  1  80dil,  so  far  as  ^iiot  repugnant  to,  or  in  con- 
flict with  the  oonstitution  and  laws**  of  the  United 
States  and  of  the  state,  adopts  only  so  much  of  the 
common  law  as  is  applicable  to  the  condition  of 
that  state.  Reno  Smelt.  M.  &  R.  Works  v.  Steven- 
son, 4  L.  R.  A.  60,  20  Nev.  209. 

This  is  the  general  rule  expressed  more  or  less 
like  the  above  statement  in  the  decisions  of  all  the 
states. 

The  common  law  of  Eoarland  is  not  to  be  taken 
in  all  respects  to  be  that  of  America.  Our  anoes- 
tOTS  brought  with  them  its  general  principles  and 
claimed  It  as  their  birth-right,  but  they  brought 
with  them  and  adopted  only  that  portion  which 
was  applicable  to  their  situation.  Van  Ness  v. 
Pacard,  27  U.  8. 2  Pet.  144,  7  L.  ed.  877. 

In  Morgan  v.  King,  80  Barb.  9,  it  is  said  that  in 
adopting  the  common  law  of  England  there  is  no 
adoption  of  any  mere  formal  rules  or  written  code, 
or  mere  verbiage  in  which  the  common  law  is  ex- 
pressed, but  that  the  written  law  of  England  is 
adopted  as  a  constantly  Improving  science,  rather 
than  as  an  art;  as  a  system  of  legal  logic,  rather 
than  as  a  code  of  rules,— that  is  that  the  funda- 
mental principles  and  modes  of  reasoning  and  the 
substance  of  the  rules  of  the  common  law  are 
adopted  as  illustrated  by  the  reasons  on  which 
they  are  based,  rather  than  by  the  mere  words  in 
which  they  are  expressed. 

Only  such  parts  of  the  common  law  and  its  stat- 
utory affinities  as  concerns  the  conditions  and  cir- 
cumstances of  the  people  are  in  force  in  Delaware. 
State  V.  Williams,  24  Ohio  L.  J.  485. 

To  the  Hime  eCTect  are  decisions  in  other  states. 
People  V.  Randolph,  2  Park.  Crim.  Rep.  174;  Bent  v. 
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Thompson  (N.  M.)  Jan.  23, 1880:  Browning  v.  Brown- 
Ing,  8  N.  M.  371:  Harkness  v.  Sears.  26  Ala.  493,  est 
Am.  Dec.  742;  Pennock*s  Estate,  20  Pa.  268,  SO  Am. 
Dec.  718;  Vicksburg  &  J.  li.  Co.  v.  Patton,  81  Hiss. 
166, 66  Am.  Dec.  662. 

Rules  must  be  relaxed  the  enforcement  of  which 
would  be  entirely  unsulted  to  the  interests  of  the 
people  they  are  to  govern.  McChntock  v.  Bryden,. 
5  Gal.  100, 68  Am.  Deo.  87. 

This  was  said  in  discussing  the  efTect  of  mere  pos- 
session of  public  lands  as  against  miners.    Ibid, 

Allowing  a  tradesman's  book  as  evidence  against 
the  original  debtor  on  the  oath  of  the  tradesman 
alone  was  held  in  1788  to  be  in  accordance  with  the- 
law  prevailing  in  Pennsylvania  and  adapted  to  the- 
peculiar  situation  of  the  country,  although  differ- 
ent from  the  rule  in  England.  Poultney.v.  Rocis,  1 
U.  S.  1  Dall.  238, 1  L.  ed.  117. 

So  the  rule  in  England  that  the  books  of  a  trades- 
man cannot  be  put  in  evidence  without  the  otith  of 
a  clerk  or  proof  of  his  handwriting  if  dead.  Is  not 
adopted  in  Dlinois,  where  a  tradesman  employs  no 
clerk  but  keeps  his  own  books.  Boyer  v.  Sweet,  1 
lU.  120. 

So  the  publication  of  a  cnramunlcntion  by  a 
newspaper,  which  has  no  tendency  to  obstruct  the 
administration  of  Justice,  and  not  reflecting  upon 
the  integrity  of  the  Judge  or  in  any  way  impeach- 
ing his  conduct,  is  hehl  not  to  constitute  a  con- 
tempt, even  if  it  might  be  so  regarded  In  England. 
Stuart  V.  People,  4  111.  404. 

The  ancient  common-law  rule  allowing  convey- 
ance of  land  by  parol  was  not  adopted  in  Ohio, 
even  prior  to  the  enactment  of  the  statute  of 
frauds,  and  was  not  adapted  to  the  circumstances 
and  state  of  society,  but  was  opposed  to  the  policy 
of  all  the  laws  respecting  landis  under  which  titles- 
were  recorded  and  the  universal  custom  of  giving 
and  receiving  deeds.  Lindsley  v.  Coats,  1  Ohio, 
246. 

The  court  says  the  ancient  oommon-law  mode  of 
transferring  real  estate  by  parol  was  adopted  at  a 
time  when  writing  was  practiced  or  understood  by 
but  few  individuals.    Ibid. 

But  in  Lavalle  v.  Strobel,  89  III.  870,  it  is  said  that 
verbal  partition  followed  by  livery  of  Helsin  waa 
good  until  the  adoption  of  the  statute  of  frauds, 
although  in  that  case  no  verbal  partition  was  in 
fact  involved. 

The  common-law  rule  of  shifting  inheritances, 
being  radically  different  from  the  provisions  as  to 
descent  in  the  Ordinance  of  1787,  cannot  be  re- 
garded as  being  in  force  in  Illinois.  Bates  v. 
Brown,  72  U.  8.  5  Wall.  710, 18  L.  ed.  535. 

In  Indiana  altio  the  English  rule  of  shifting  in- 
heriUnces  is  held  to  be  inapplicable.  Cox  v.  Mat- 
thews, 17  Ind.  967. 
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(11) ,  and  occupied  same.  That  afterwards, 
to  wit«  on  the  8d  day  of  June,  A.  D.  1889, 
this  plaintiff  learned  from  the  said  Bone  that 
the  said  defendant  had  not  called  upon  the 
said  Bone  for  the  sum  of  ten  dollars.  That  on 
the  day  last  above  stated  this  plaintiff  offered 
to  pay,  and  tendered  to  said  defendant,  the*said 
sum  of  ten  dollars,  the  balance  due  from 
plaintiff  to  defendant  on  account  of  the  said 
house  erected ;  and  the  said  defendant  then 
and  there  refused  to  accept  or  receive  the 
same,  and  said  defendant  then  and  there  re- 
fused, and  has  ever  since  and  does  now  still 
refuse,  to  till  defendant's  part  of  said  agree- 
ment.   That  heretofore,  to  wit,  on  the 

day  of ,  A.   D.    1800,  said  defendant 

made  application  to  board  No.  2,  town-site 
trustees,  for  a  deed  to  said  tract  of  land,  to 
wit,  lots  numbers  eleven  and  twelve  (11  <& 


12),  in  block  No.  nine  (9),  and  on  the  15th 
day  of  Januarv,  A.  D.  1891,  said  lots  were 
by  said  board  awarded  to  said  defendant, 

and  on  the day  of ,  A.  D.  1891, 

said  board  issued  to  said  defendant  a  deed 
therefor.  That  said  board  of  trustees  were 
duly  appointed  by  the  secretary  of  the  inter* 
ior,  and  qualified,  as  such  trustees,  in  ac- 
cordance with  the  laws  of  the  United  States. 
That  heretofore,  to  wit,  on  the  8d  day  of 
September,  1890,  said  board,  in  pursuance 
of  the  authority  vested  in  them,  entered  at 
the  United  States  land  office  the  southeast 
quarter  section  thirty-three,  township  twelve 
north,  of  range  three  west  of  the  Indian  me- 
ridian, of  which  last-named  tract  said  lota 
number  eleven  and  twelve,  in  block  number 
nine,  are  a  part  and  parcel,  and  patent  for 
the  same  was  duly  issued  to  said  board  of 


So  in  Ohio  it  is  said  to  be  utterly  opi>08ed  to  our 
policy.  Drake  v.  RoRere,  13  Ohio  St.  21,  overruling 
Dunn  v*.  Evans,  7  Ohio.  pt.  1,  p.  169. 

This  doctrine  was.  however,  adopted  Id  North 
Carolina.  Cutlar  v.  Cutlar,  9  N.  C.  824;  Caldwell  v. 
Black,  27  N.  C.  468. 

But  was  abolished  by  statute  thereafter. 

The  rifrht  to  hunt  on  unenclosed  >rrouDd  claimed 
in  South  Carolina,  though  conceded  to  be  contrary 
to  the  law  of  finRland,  is  considered  but  not  ex- 
pressly decided  In  Fripp  v.  Uasell,  1  Strobh.  L.  170. 
but  the  land  was  found  to  be  in  fact  sufficiently 
enclosed. 

Tbe  common  law  in  relation  to  vlUenagedoes  not 
crovern  in  respect  to  slaves.  Fable  v.  Brown,  2 
Hill,  Eq.  878. 

Tbe  rule  of  tbe  common  law  that  the  cnttinir  of 
a  standing  tree  is  waste  Is  wholly  inapplicable  to 
the  condition  of  Indiana,  when  a  large  proportion 
of  the  territory  consisted  of  forest.  Dawson  v. 
Coffman,  28  Ind.  220. 

It  is  said  in  Hieatt  v.  Morris.  10  Ohio  St.  628,  inrre- 
epect  to  long-continued  use  of  a  party  wall,  that.if 
the  mere  fact  of  twenty-one  years*  enjoyment  was 
relied  on  to  support  it  *^we,  as  at  present  advised, 
should  probably  hold  that  such  an  unbending  rule 
is  not  adapted  to  the  circumstances  and  existing 
state  of  things  in  this  country.** 

EstatesHn  Joint  tenancy  are  held  not  to  exist  in 
Ohio,  being  not  in  accordance  with  the  policy  of 
the  society  and  institutions  of  that  state.  Ser- 
geant V.  Steinberger,  2  Ohio,  305. 

The  common>Iaw  rule  denying  a  reversal  in  part 
only  of  a  judgment  against  an  infant  and  another 
Is  rejected  in  Connecticut  on  the  principle  that 
oommon-law  rules  may  be  varied  from  .so  far  as 
they  may  appear  ^'contrary  to  reason  or  unadapted 
to  our  local  circumstances,  the  policy  of  our  law« 
or  simplicity  of  our  practice.**  Wilford  v.  Grant, 
Kirby.  117. 

The  doctrine  of  charitable  uses  is  upheld  in  In- 
diana as  not  dependent  upon  the  Statute  of  Eliza- 
beth, but  the  doctrine  of  cy  pris  ia  rejected  as  un- 
suited  to  our  institutions.  Grimes  v.  Harmon,  86 
Ind.  1U8. 9  Am.  Rep.  660. 

In  Van  Sickle  v.  Uainee,  7  Kev.  249.  it  was  held 
that  tbe  right  of  a  riparian  owner  having  title  to 
the  soil  under  the  water  of  a  stream  must  k)e  deter- 
mined in  Nevada  by  the  common  law. 

But  this  was  reconsidered  in  Reno  Smelt.  M.  ft  R. 
Works  V.  Stevenson,  4  L.  R.  A.  60,  20  Nev.  209,  In 
which  it  was  held  that  the  oommon-law  doctrine  of 
riparian  rights  is  rejected  in  Nevada  as  unsulted  to 
the  condition  of  that  state. 

In  Edwards  v.  Charlotte,  C.  ft  A.  R.  Co.  (S.  0.) 
Sept.  29, 1898,  the  adoption  of  the  common  law  by 
statute  is  regarded  as  an  adoption  of  the  so-oaUed 
32L.R.A. 


common-law  rule  as  to  surface  water,  alUioasli 
that  rule  does  not  appear  to  have  been  ever  acta- 
ally  adopted  by  any  decision  until  long  after  the 
independence  of  the  United  States.  See  fiote  to 
Gray  v.  Mc Williams  (Cal.)  21  L.  R.  A.  6B8. 

The  common-law  rule  that  the  owner*  of  land 
through  which  a  stream  of  water  flows  must  have 
previously  appropriated  it  to  some  use  before  be 
can  be  said  to  sustain  any  damage  from  Its  diver- 
sion, is  held  inapplicable  in  Vermont.  Martin  ▼• 
Bl^elow,  2  Aik.  (VU 187, 16  Am.  Deo.  696. 

In  Fulmer  v.  Williams,  1  L.  B.  A.  608, 122  Pa.  191« 
it  is  said:  *'0n  this  continent  tbe  early  setUera 
found  large  rivers  with  navigable  tributaries  form- 
ing vast  systems  of  internal  communication  ex- 
tendbig  hundreds,  and  in  some  Instances  thous- 
ands, of  miles  above  the  reach  of  tide  water.  Tbe 
common-law  definition  of  a  navigable  river  was 
unsuited  to  this  state  of  things  and  seems  never  to 
have  been  adopted  in  Pennsylvania.**  But  tbe  de- 
cjsons  have  not  been  uniform  as  to  the  adoption  of 
common  law  in  respect  to  navigable  streams,  and 
no  attempt  is  made  here  to  present  that  subject 
further  than  merely  to  call  attention  to  it. 

The  Bnglish  common  law  as  to  waters  has  beea 
held  inapplicable  to  our  large  lakes,  such  as  Laks 
Champlain,  and  the  fact  that  no  such  lakes  exist  in 
England  is  sufficient  to  explain  the  inapplicability 
of  the  English  law  to  our  lakes.  Champlain  ft  St. 
L.  R.  Co.  V.  Valentine,  19  Barb.  484.  Por  the  law  of 
this  country  as  to  ownership  of  the  bed  of  lakes 
and  ponds,  see  note  to  Gouvemeur  v.  National  Ice 
Go.  (N.  r.)  18  L.  R.  A.  696. 

So  the  common  law  as  to  waters  is  held  Inappli- 
cable to  the  Niagara  river,  which  is  a  national 
boundary,  there  being  no  such  river  In  England. 
Kingman  v.  Sparrow,  12  Barb.  201.  For  rivers  and 
lakes  as  state  boundmles,  see  note  to  Buck  v.  Bllen- 
boit  (Iowa)  16  L.  R.  A.  187. 

The  adoption  of  tbe  common  law  as  to  easements 
of  light  and  air  is  a  matter  on  which  the  decisions 
are  In  some  conflict  and  which  ia  the  subject  of  an- 
other distinct  note  soon  to  appear. 

In  United  States  courte  and  territories. 

There  is  no  common  law  of  the  United  States  as 
distinguished  from  the  individual  states.  People 
V.  Folsom.  6  Cal.  874;  Wheaton  v.  Peters,  83  U.  8.  8 
Pet.  668, 8  L.  ed.  1079:  Forepaugh  v.  Delaware,  L.  ft 
W.  R.  Co.  6  L.  R.  A.  608. 128  Pa.  817. 

The  oommon-law  rule  of  decision  in  a  federal 
oonrt  is  that  of  the  state  in  which  the  court  Is  sii> 
ting.    Lorman  y.  Clarke,  2  McLean,  568. 

The  common  law  is  the  rule  of  decision  in  the 
federal  courts,  even  when  sitting  in  a  territory  In 
the  absence  of  statutes  repeaUnir  or  modifying  it» 
Pyeatt  v.  Powell,  10  U.  8.  App.  800,  SL  Fad.  Rep.  6SL 
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trastees.  That  on  the  80th  day  of  April,  A. 
D.  1891,  this  plaintiff  demaoded  of  defend- 
ant that  said  defendant  should  convey  to 
plaintiff,  bj  deed,  all  his  (the  said  defend- 
ant's) title  to  lot  11,  in  block  9,  aforesaid. 
and  then  and  there  plaintiff  tendered  to  6aid 
d*}fendant  the  sum  of  ten  dollars.  In  good 
and  lawful  money  of  the  United  States,  in 
payment  of  the  sum  due  from  plaintiff  to  de- 
fendant as  aforesaid ;  and  the  said  defendant 
then  and  there  refused  to  execute  such  con- 
veyance, and  refused  to  accept  or  receive  the 
aum  so  tendered.  The  plaintiff  at  all  tisnes 
has  been  ready  and  willing  to  pay  said  sum 
of  ten  dollars,  and  now  brings  and  pays  into 
the  court  the  said  sum  of  ten  dollars,  in  ful- 
fillment of  plaintiff's  agreement,  and  for  the 
tjse  and  benefit  of  the  said  defendant.  That 
plaintiff  has  complied  in  every  particular 


with,  and  fulfilled,  all  the  provisions  of  tlie 
aforesaid  aereement,  where  not  prevented  by 
said  defenciant  as  hereinbefore  stated.  That 
said  defendant  has  wholly  failed  and  refused, 
and  now  fails  and  refuses,  to  comply  with 
and  fulfill  the  provisions  of  the  aforesnid 
agreement,  to  the  great  damage  of  this  plain- 
tiff. Wherefore,  plaintiff  prays  that  it  be 
adjudged  that  the  said  defendant  hold  sai«l 
lot  number  eleven,  in  block  nine,  in  trust  for 
the  use  and  benefit  of  this  plaintiff,  and  thnt 
the  said  defendant  be  decreed  to  convey  saitl 
lot  to  this  plaintiff,  and  that  in  the  event 
said  defendant  refuses  to  convey  said  lot  h 
commissioner  be  appointed  by  the  court  to 
execute  such  conveyance,  and  that  plaintin: 
recover  costs  of  this  suit.  Fred  M.  Elkin, 
Attorney  for  F.  R.  McKennon. 
''County  of  Oklahoma,  territory  of  Okla- 


Thus  the  common  law  will  be  applied  to  cases 
arisiaff  In  the  IndJan  territory.  In  the  absence  of 
any  proof  of  the  laws,  rules,  or  customs  obtaining 
in  that  territory.  In  the  exercise  of  the  Jurisdiction 
aiven  to  the  United  States  court  created  for  that 
territory  with  the  assent  of  the  Indians  although 
there  can  be  no  presumption  of  its  adoption  based 
on  the  character  of  the  settlers.    Ibid. 

As  federal  courts  have  no  common-law  Jurisdic- 
tion, in  an  equity  suit  brought  in  the  original  Juris- 
diction of  the  United  States  Supreme  Oourt,  re- 
epecting  a  bridge  over  a  navigable  river,  the  snme 
roles  of  action  must  govern  as  if  the  suit  had  been 
oommenoed  in  the  lower  federal  court  having  juris- 
4liotion  over  the  place.  Pennsylvania  v.  Wheeling 
Jk  a  Bridge  Ck>.  64  U.  S.  18  How.  51B,  U  L.  ed.  249. 

The  acquisition  of  California  by  the  United 
States  did  not  extend  over  it  the  common  law 
wbioh  recognizes  and  sustains  the  doctrine  of 
«8cheatB.   People  v.  Folaom,  supra. 

So  it  is  held  in  Herr  v.  Johnson,  11  Colo.  SOB,  that 
there  was  no  common  law  there  until  adopted  by 
the  legislature. 

See  also  infra  as  to  crimmal  matters. 

In  erimituU  matten. 

There  are  no  common-law  offenses  against  the 
United  States.  United  States  v.  Hudson,  11  U.  S.  7 
CrsDCh,  as,  8  L.  ed.  269;  United  States  v.  JSritton, 
1€8  U.  8. 199, 27  L.  ed.  608;  R«  Greene,  68  FeA,  Bep. 
104:  United  States  v.  Eaton,  144  U.  S.  677, 88  L.  ed. 
m:  United  States  v.  Lewis,  86  Fed.  Bep.  449. 

There  was  much  uncertainty  on  this  point  in  the 
«arl7  declsiona  In  United  States  v.  Worrall,  8  U. 
&  8  Dall.  884, 1 L.  ed.  486,  the  circuit  court,  although 
divided  in  opinion  upon  this  point,  passed  sentence 
j^ral'ist  the  prisoner.  In  dnlted  States  v.  Ooolidge, 
1  GaU.  488.  the  Judges  were  divided  in  opinion  and 
oerdfled  the  case  to  the  supreme  court  where  in  14 
U.  8.  1  Wheat.  416, 4  L.  ed.  184,  the  court  doubted 
the  authority  of  United  States  v.  Hudson,  nupra* 
t>ut  followed  it  for  tbe'renson  that  no  couhkoI  ap- 
peared for  the  defendant  and  the  attorney-general 
•declined  to  argue  the  point. 

But  the  common  law  may  be  looked  to  for  the 
Interpretation  of  terms  in  acts  of  congress  adopt- 
ing or  creating  common-law  offenses  if  they  are 
not  clearly  defined  in  the  act.  Re  Greene,  supra; 
United  States  v.  Armstrong,.  8  Curt.  C.  a  446; 
United  States  v.  Coppersmith,  4  Fed.  Bep.  196. 

That  the  common  law  prevails  in  the  District  of 
Columbia  is  bold  in  respect  to  theft  in  a  Connecti- 
cut case.  State  v.  Oummmgs,  88  Conn.  860.  89  Am. 
Deo.  806. 

In  Key  v.  V attler,  1  Ohio,  132,  it  is  said  that  it  had 
tteen  decided  that  the  common  law,  although  in 
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force  in  that  state  in  all  civil  cases,  cannot  be  re- 
sorted to  for  the  punishment  of  crimes. 

So  it  is  said  in  Re  Lamphere,  61  Mich.  105,  that 
there  is  no  crime  whatever  punishable  by  the  lawd 
of  Michigan  except  by  virtue  of  a  statutory  pro- 
vision,  although  there  is  a  general  statute  resortlntr 
to  the  common  law  for  all  nonenumerated  crimes, 
but  that  the  punishment  of  all  indefinite  offenses  is 
fixed  within  named  limits  and  beyond  the  unregu- 
lated discretion  of  the  courts. 

The  definition  of  murder  and  manslaughter  not 
bemg  given  by  statute  in  MasMchusetts  is  to  be 
sought  in  the  common  law,  which  was  adopted  by 
the  first  settlers  by  universal  consent  and  aft<>r- 
wards  formally  confirmed  by  the  Const  It  utlon. 
Com.  V.  Webster,  6  Cush.  295,  62  Am.  Dec.  711. 

Tbe  common-law  rule  as  to  the  suflBciency  of  a 
blow  as  provocation  which  will  reduce  homicide  to 
manshiughter  is  modified  by  the  institution  of 
slavery,  so  that  such  blow  by  master  to  slave  will 
not  mitigate  the  kilimg  of  the  master  by  the  slave. 
Jacob  V.  State,  8  Humph.  488. 

The  common-law  rule  that  the  killing  of  a  humnn 
being  by  a  slave  with  malice  aforethought  is  mur- 
der is  in  force  in  Alabama.  Burt  v.  State,  80  Ala. 
687. 

The  common  law  of  Bngland  as  to  crime  is  in 
force  in  Alabanu,  except  as  changed  by  statute,  so 
far  as  it  is  consistent  with  the  constitution.  State 
V.  Cawood,  8  Stew.  (Ala.)  882. 

The  common  law  of  conspiracy  became  a  part  of 
the  law  of  Maryland.  State  v.  Buchanan,  6  Harr. 
A;  J.  868, 9  Am.  Deo.  684. 

Tbe  common  law  as  to  the  crime  of  kidnapping  i^ 
in  force  in  New  Hampshire.  State  v.  Bolllns,  8  N. 
H.660. 

The  common-law  rule  as  to  homicide  without  in- 
tent to  kill  is  in  force  In  Mame.  State  v.  Smith,  bS 
Me.  869. 64  Am.  Dec  678. 

The  oommon-law  rule  as  to  the  capacity  to  com- 
mit rape  before  the  age  of  fourteen  is  not  conclu- 
sive in  this  country.  People  v.  Bandolph,  8  Park. 
Crim.  Bep.  174. 

The  common  law  as  to  the  presumed  incapacity 
of  an  infant  under  fourteen  years  of  age  to  com- 
mit rape  is  not  in  force  in  Ohio.  The  difference  in 
climate,  and  the  fact  that  the  population  in  this 
country  includes  people  of  different  races,  prevents 
the  common-law  rule  from  being  universally  cor- 
rect in  this  country.  Williams  v.  State,  14  Ohio, 
222, 46  Am.  Dec  686. 

The  common  law  in  matters  of  practice  as  well 
as  principle  governs  in  criminal  cases  in  Texas,  In 
the  absence  of  statutes  to  the  contrary.  Hyde  \ . 
State,  16  Tex.  446, 67  Am.  Dec.  690. 

The  common-law  practice  denjring  any  new  trial 
in  a  capital  felony  does  not  govern  in  Delaware. 
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boma.     Vred  M.  El  kin,  being  duly  sworn, 
upon  his  oath  says  that  he  is  attorney  for  the 

Elaintiff  in  the  above  entitled  cause ;  that  he 
as  read  the  foregoing  complaint,  knows  the 
contents  thereof,  and  that  the  facts  therein 
set  forth  are  true,  as  he  verily  believes. 
[Signed]  Fred  M.  Elkin. 

"*  Subscribed  and  sworn  to  before  me  this 
21st  day  of  January,  1892.  [Signed]  Will 
H.  Clark,  Clerk.  By  E.  W.  Sweeney,  Dep- 
uty." 

The  first  ground  of  demurrer  is  not  well 
taken.  The  land  was  situated  in  Oklahoma 
county,  and  the  defendant,  so  far  as  we 
know  from  the  record,  was  a  resident  of  said 
county.  The  town  site  liad  been  entered  by 
trustees  under  the  law  of  the  United  States 
applicable  thereto,  and  tlie  lots  in  question 


by  them  conveyed  to  the  appellee.  Tlie- 
United  States  bad  no  further  interest  in  the 
land,  and  the  interior  department  no  further 
control  as  to  its  disposition. 

The  second  ground  for  demurrer  prc.%nt» 
two  questions:  First,  Can  a  parol  contract 
for  the  conveyance  of  real  estate,  or  an  in- 
terest therein,  made  after  the  settlement  of 
this  country,  and  prior  to  the  adoption  uf  our 
organic  act,  be  enforced?  Second,  Is  a  con- 
tract for  the  conveyance  of  real  esbite,  en> 
tered  into  before  title  is  acquired  from  th& 
United  States,  and  to  be  executed  after  title 
is  acquired,  void,  as  against  public  policy? 

The  first  proposition  seems  to  be  settled  by 
the  adjudicated  cases  and  text-writers  in  fa- 
vor of  the  appellant.  "Every  contract,  on 
whatever  subject,  may  be  in  oral  words, 
which  will  have  the  same  effect  as  if  written* 


where  the  common- law  practice  of  respite  pending 
appeal  to  the  sovei'eifirn  does  not  exist.  State  v. 
Williams,  24  Ohio  L.  J.  435. 

In  criminal  matters  the  common  law  has  been 
expressly  adopted  in  the  absence  of  statutory  pro- 
visions on  any  particular  question  by  Arkansas 
Mansf.  DIgr.  $  668;  Dakota  CodeCr.  Pr.  f  610;  Florida 
Rev.  Stat.  1892,  8  2369;  Tlltoois  Rev.  Stat.  Surr  &  C. 
I  849;  Louisiana,  Vorhees*  Rev.  Stat.  1876,  §  976; 
Miesissippi  Gen.  Stat.  1892,  t  1452;  New  Jersey  Rev. 
f  1«!. 

Ck}mmon-iaw  crimes  are  recognized  as  existing  in 
Ck>nnecticut  Gen.  Stat.  1888, 6 1642;  Idaho  Rtv.Stat. 
1887,  6  7282. 

In  CX>lorado  MiJls^Anno.  Stat., 8 1467,  the  nommon- 
law  course  of  trial  is  adopted  in  crminai  cases. 

In  Texas  the  Penal  Code,  8  4,  declares  that  the 
principles  of  common  law  shall  be  the  rule  of  con- 
struction when  not  iu  oonHict  with  statutory  pro- 
visions, and  the  Code  of  Criminal  Procedure,  58  27 
and  725,  made  the  rules  of  the  common  law  as  to 
procedure  and  evidence  applicable. 

Tennessee  Milliken  &  Vertrees*  Code,  8  6048,  pro- 
vides that  an  indictment  for  a  common-law  uftense 
may  describe  it  according  to  the  common  law. 

The  Louisiana  Act  of  1806  adopting  the  common 
law  in  oriminai  cases,  adopted  it  as  it  existed  at  that 
date,  modified,  explained,  and  perfected  by  statu- 
tory enactment  so  far  as  they  are  not  found  to  be 
Inconsistent  with  the  peculiar  character  and  genius 
of  the  government  and  institutions  of  that  state. 
State  V.  McCoy,  8  Rob.  (La.)  545,  41  Am.  Deo.  SOL 

.Adoption  of  British  statutes. 

In  adopting  the  common  law,  the  date  at  which 
It  is  to  be  deemed  complete  so  as  to  be  unaffected 
by  subsequent  English  statutes  is  not  uniformly 
established,  (n  many  states  there  is  no  express 
provision  as  to  the  adoption  of  any  English  stat- 
utes, but  the  general  doctrine,  even  in  th(»e  Btates, 
is  that  English  statutes  or  acts  of  parliament  In  aid 
of,  or  to  supply  the  defects  of  the  common  law  prior 
to  the  time  of  its  adoption  in  this  country  are  to 
be  taken  as  part  of  the  common  law  thus  adopted. 
In  several  states  English  statutes  down  to  a  period 
named  are  expressly  adopted  so  far  us  they  are 
general  and  not  local  to  the  kingdom  of  England, 
and  are  applleablo  to  American  Institutions  and 
conditions.  In  adopting  these  statutes  this  limita- 
tion is,  with  some  variation  of  language,  expressly 
named  in  nearly  every  instance. 

The  4th  of  July,  1776,  is  fixed  in  several  states  as 
the  date  after  which  the  enactment  of  British  stat- 
utes should  not  affect  the  common  law.  Florida 
Rev.  Stat.  1882,  8  59;  Maryland  Const.  1867,  Declara- 
tion of  Rights,  6  6;  Rhode  Island  Pub.  Stat.  1882, 
ohap.  250,  8  L   So  in  Kentucky  Rev.  Stat.  chap.  67, 
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6 1,  that  is  the  date  fixed  from  which  English  dc-^ 
olsions  should  not  be  binding. 

In  Pennsylvania  the  Act  of  January  28.  1777» 
adopts  such  statute  laws  of  England  as  were  there- 
tofore in  force  in  the  province  with  certain  speci- 
fied exceptions. 

But  in  a  large  number  of  states  the  4Th  year  of 
James  I.  is  taken  as  the  period  at  which  Eogll^h 
statutes  cease  to  affect  the  common  law.  Arkansas 
Mansf.  Dig.  1884,  8  566;  Colorado  Mills*  Anno.  Stat.«. 
1891,  Illinois  Starr  &  O.  Anno.  Stat.  chap.  28,  ni;  In- 
diana  Rev.  Stat.  188L  8  236;  Missouri  Rev.  Stat.  18^<, 
6  6561;  Virginia  Code  1849,  chap.  16,  8  2  (Statute  of 
1776);  Wyoming  Rev.  Stat.  1887,  8  498. 

But  In  Colorado,  Dlinois,  Indiana,  and  Wyoming 
by  the  statutes  above  referred  to  express  except  tou 
is  made  of  the  Statutes,  48  Eliz.  chap.  6,  4  2;  13  El iz. 
chap.  8,  and  37  Hen.  VIII.,  chap.  9. 

This  statutory  adoption  is  recited  as  to  Illinois  :a 
McCool  V.  Smith,  06  U.  S.  1  Black,  450, 17  L.  eO.  218. 

And,  as  to  Indiana,  In  Dawson  v.  Cuff  man,  :!8 
Ind.  2S0. 

And,  as  to  Virginia,  in  Scott  v.  Lunt,  32  U.  &  T 
Pet.  596,  8  L.  ed.  707. 

And,  as  to  Missouri,  in  Baker  v.  Crandall,  7B  Mo» 
587.  47  Am.  Rep.  128. 

And,  as  to  Colorado,  in  Herr  v.  Johnson,  11  Colo.. 
398. 

In  Matthews  v.  Ansley,  31  Ala.  20,  it  seems  to  ho 
held  that  English  statutes  are  not  in  force  unless- 
passed  before  the  settlement  of  this  country. 

The  law  of  England,  both  common  and  statute, 
as  it  was  at  the  organization  of  the  provincial  gov- 
erment,  is  the  law  of  New  Hampshire,  so  far  as  it 
consists  with  the  institutions  of  that  state,  unless 
it  be  repugnant  to  the  constitution,  or  altered  or 
repealed  by  some  statutory  or  legislative  enact- 
ment.   State  V.  Moore,  26  N.  H.  448, 50  Am.  Dec  dSL 

Delaware  Constitution  1776,  art.  25,  provides 
that  the  '^common  law  of  England  as  well  as  so 
much  of  the  statute  law  as  has  been  heretofore 
adopted  in  practice  In  this  state  shall  remain  in 
force,  unless  they  shall  be  altered  by  future  law  of 
the  legislature,  such  parts  only  exoepted  as  are  re- 
pugnant to  the  rights  and  privileges  contained  in 
this  constitution  and  the  declaration  *  of  righta- 
agreed  to  by  this  convention."  Dei.  Laws,  Appen-- 
dix,  p.  89;  Qawson  v.  Primrose,  4  Del.  Cb.  643. 

The  Statute  of  82  Hen.  VIII.  chap.  34,  8 1,  givhur 
the  assignee  of  a  reversion  the  legal  title  to  the 
rent,  being  one  of  the  English  statutes  adopted  by 
the  IlIinoLs  statute,  the  construction  given  to  that 
Act  by  the  British  courts  was  also  intended  to  be 
adopted.    Fisher  v.  Deering,  60  IU.  114. 

By  the  adoption  of  the  common  law  **a8  recog- 
nized in  the  United  States"  as  a  basis  of  Jurispru- 
dence by  the  New  Mexico  Act  of  1876,  no  etatuteft 


1893. 


McKSHNOS   T.  WiMN. 


50)» 


except  when  some  positiTe  rule  of  the  com- 
ffQon  or  statutory  law  baa  provided  other- 
wise. "  Bishop,  Cont^  169 ;  MaUary  v.  Gil- 
ieU,  21  N.  Y.  413 ;  Wyman  v.  QoodrieK  26 
Wis.  21 ;  Oreen  ▼.  Brookins,  28  Mich.  48,  9 
Am.  Rep.  74 ;  White  y.  Maynard,  111  Mass. 
250,  15  Am.  Rep.  28.  By  the  common  law. 
prior  to  the  enactment  of  the  statute  of  frauds 
(29  Car.  11.  chap.  8,  A.  D.  1676),  contracts 
for  the  sale  of  real  estate,  or  an  interest  there- 
in, were  not  required  to  be  in  writing.  Bish- 
op, Cont.  §  1281 ;  4  Kent,  Com.  p.  450.  The 
English-speaking  people  brought  the  com- 
mon law  to  America  with  them,  in  the  first 
settlement  of  the  colonies;  and  it  has  pre- 
vailed in  all  the  states  and  territories,  mod- 
ified by  legislative  acts,  local  conditions, 
and  8U(di  of  the  English  statutes  adopted 
prior  to  the  settlement  of  our  colonies  as 


were  of  general  application,  and  suited  to 
our  conditions,  except  in  some  portions  where 
the  French  or  civil  law  prevailed.  At  the 
time  of  the  settlement  and  discovery  of 
America  the  statute  of  frauds  had  not  been 
adopted,  and  has  only  become  the  law  of  the 
United  States,  or  of  our  several  states  and 
territories,  by  legislative  enactment.  This 
leads  us  to  the  inquiry.  Did  the  common  law 
prevail  in  the  territory  in  April,  1889?  It 
is  contended  that  prior  to  the  settlement  of 
Oklahoma,  and  until  the  same  was  superseded 
b^  statutory  laws,  the  Code  Kapoleon,  or 
civil  law,  prevailed.  Whatever  may  have 
been  the  laws  of  the  country  now  known  as 
Oklahoma,  they  ceased  to  operate  in  the  re- 
gion ori {finally  comprising  the  Indian  ter- 
ritory when  the  territory  ceased  to  be  a  part 
of  the  territory  of  Louisiana,  and  the  laws 


were  repealed  but  only  suob  portfons  of  the  oom- 
men  law  adopted  as  did  not  oonfllot  with  the  exist- 
tDir  laws.    Bent  v.  Thompson  (N.  M.)  Jan.  23, 1890. 

The  common  law  as  it  stood  in  1775  was  adopted 
in  Tennessee.   Porter  v.  State,  Hart,  ft  Y.  (Tenn.) 

The  common  law  brouirht  to  this  country  by  our 
ancestors  was  the  law  as  then  modified  byiStatutes. 
•SacJtett  V.  Sackett,  8  Pick.  800. 

The  common  law  adopted  by  the  Ordinance  of 
1787  was  the  law  as  then  understood  and  expounded 
by  the  courts  in  America.  Penny  v.  Little,  4  lU. 
901. 

In  adopting  the  common  law  of  Eogland,  it  is 
adopted  as  amended  or  altered  by  the  Eoflrlish  stat- 
utes In  force  at  the  time  of  the  migration  of  our 
-colonial  ancestors.  Hamilton  v.  Kneeland,  1  Nev. 
-til 

The  Engrlish  statutes  passed  before  the  American 
Bevolutlon  are  part  of  the  common  law  In  this 
-country,  so  far  as  applicable  to  our  condition  and 
not  abrogated.    Oobam  v.  Harvey.  18  Wis.  148. 

The  statute  law  of  the  mother  country  when  In- 
troduced into  the  colony  of  New  York  because  it 
was  applicable  to  the  colonists  In  their  new  situ- 
ation and  not  by  legislative  enactment,  becomes  a 
part  €ft  the  common  law  of  the  provinces  Bogard- 
us  V.  Trinity  Church,  4  Paige,  178, 8  L.  ed.  894. 

The  early  English  statutes  enacted  before  the 
settlement  of  New  York  such  as  the  Statute  of 
Merton,  are  part  of  the  common  law  of  New  York. 
KiUer  v.  Miller,  18  Hun,  61& 

That  many  statutes  were  practiced  under  nearly 
«  century  in  the  province  of  Pennsylvania  which 
were  never  adopted  by  the  legislature  is  stated  In 
Bespublica  v.  Hssoa,  1 U.  8. 1  Dall.  76. 1 L.  ed.  48. 

The  common  law  of  England  has  alwasrs  been  In 
force  in  Penosylvania,  but  British  statutes  before 
the  settlement  of  Pennsylvania  have  no  force 
there,  unless  they  are  convenient  and  adapted  to 
the  circumstances  of  the  country,  and  statutes 
made  since  the  settlement  of  Pennsylvania  have  no 
force  there,  unless  the  colonies  are  particularly 
named.  Morris  v.  Vanderen,  1  U.  S.  1  DaU.  07, 1 
Led.  40. 

In  the  Pennsylvania  Act  of  January  28, 1777,  it  is 
provided  that  the  copomon  law  and  such  of  the 
etatute  laws  of  England  as  have  been  heretofore 
in  force  in  the  said  province  shall  be  in  force  except 
as  tiierein  excepted.  The  exception  relates  to  the 
oath  of  allegiuice  to  the  king,  the  acknowledg- 
ment of  authority  in  the  heirs  of  William  Penn, 
the  laws  as  to  members  of  assembly  and  elections, 
and  as  to  treason,  and  **anythln|^  inconsistent  with 
the  then  existmg  constitution."  Report  of  Judges. 
SBtnn.fiOS. 

The  report  of  the  Judges  as  to  what  English  stat- 
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utes  are  in  force  In  Pennsylvania,  says  it  has  al- 
ways been  held  that  many  of  the  English  laws  re- 
lating both  to  property  and  to  felonies  would  have 
been  Improper  for  the  state  of  things  In  an  infant 
colony,  and  accordingly  they  were  never  practi- 
cally extended  here.  It  is  said  also  that  with  re- 
spect to  English  statutes  enacted  since  the  settle- 
ment of  Pennsylvania,  **lt  has  been  assumed,  as  a 
principle,  that  they  do  not  extend  here  unless  they 
have  been  recognized  by  our  acts  of  assembly  or 
adopted  by  long-continued  practice  In  courts  of 
justice.**   Ibid, 

Where  the  English  statutes  contravene  or  change 
the  common  law  and  are  not  so  incorp'.*rated  into 
it  as  to  become  part  and  parcel  of  the  system,  it  is 
supposed  that  they  have  no  force  Id  Ohio  inde- 
pendent of  legislative  enactment  adopting  them. 
Crawford  v.  Chapman,  17  Ohio,  462. 

The  right  to  distrain  for  rent,  without  any  ex- 
press provision  therefor  la  a  lease,  is  recosrnized  in 
lUlnois  under  the  Act  of  February  4, 1819,  adopting 
the  common  law  and  statutes,  or  acts  of  parliament 
In  aid  of  It  prior  to  the  fourth  year  ot  James  L, 
although  the  right  to  distrain  in  such  a  case  in 
England  did  not  exist  until  the  fourth  year  of  Geo. 
n.  The  legislation  adopting  the  common  law  had 
reference  to  that  law  as  it  then  existed.  Penny  v. 
Littie,  4111.801. 

Michigan  having  never  been  a  common-law 
colony,  the  common  law  recognized  In  the  Juns- 
prudenoe  of  that  state  is  the  English  common  law 
unaffected  by  statute.    Re  Lamphere,  01  Mich.  10&. 

It  should  be  noted  In  reference  to  the  above 
statement  that  the  English  statutes  have  been  ex- 
pressly repealed  In  Michigan,  although  that  fact  is 
not  expressly  made  the  basis  of  the  declaration. 
It  is,  however,  referred  to  in  the  same  connection 
and  probably  should  be  regarded  as  the  ground  of 
the  declaration  which  otherwise  would  be  in  con- 
flict with  the  doctrine  of  nearly  all  other  courts. 
See  also,  in  this  connection,  the  oases  oonoemlntf 
repeal  of  English  statutes,  infra. 

Particular  flitistrations. 

The  Statute  of  6  Anne,  chap.  81,  §  8,  denying  Ua* 
biUty  to  others  for  accidental  fire  started  on  one's 
own  premises,  is  a  part  of  the  common  law  in  Wis- 
consin. Kellogg  V.  Chicago  &  N.  W.  B.  Co.  ii8  Wis. 
288,  7  Am.  Bep.  69. 

That  statute  as  re-enacted  by  14  Geo.  III.,  is  also 
a  part  of  the  common  law  in  force  in  New  York. 
Lansing  v.  Stone,  14  Abb.  Pr.  202. 87  Barb.  15. 

The  statute  of  Anne  as  to  the  negotiability  of 
paper  is  not  in  force  in  Indiana.  As  the  fourth 
year  of  James  I.  Is  llxed  by  statute  as  the  time 
when  such  statutes  ceased  to  be  part  of   tt^a 
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of  the  territory  of  Indiana  and  the  territory 
of  Missouri,  which  may  have  once  prevailed 
in  said  region,  became  inoperative  in — ceased 
t6  have  any  force  or  effect  in — the  Indian 
territory,  when  that  territory  ceased  to  be  a 
part  of  said  territories.  St.  Louis  dk  S,  F. 
IL  Co.  V.  O'LougJdin,  4  U.  S.  App.  283,  49 
Fed.  Rep.  440.  There  was  no  law  in  the 
Indian  territory  regulating  the  making  of 
contracts  at  the  time  of  the  approval  of  the 
act  of  congress  establishing  a  United  States 
district  court  In  said  territory  by  the  Act  of 
March  1,  1889.  25  Stat,  at  L.  788.  Congress, 
with  the  assent  of  the  Indians,  created  the 
court  for  the  whole  of  the  Indian  territory, 
which  included  Oklahoma,  and  conferred  on 
it  jurisdiction  in  all  civil  cases  between  citi- 
zens  of  the  United  States  who  are  residents 
of  the  territory,  or  between  citizens  of  the 


United  States  or  of  any  state  or  territory,  and 
any  citizen  of,  or  person  residing  or  found  in, 
the  Indian  territory.  It  gave  the  court  au- 
thority, and  imposed  upon  it  the  duty,  to 
apply  the  established  rules  and  principles  of 
the  common  law  to  the  adjudication  of  those 
cases  of  which  it  was  given  jurisdiction. 
I^eatt  V.  PoweU,  10  U.  8.  App.  200,  61  Fed. 
Rep.  651.  But  if  it  be  held  that  the  estab- 
lishment of  a  United  States  court  in  the  In- 
dian territory  did  not  put  the  common  law 
in  force  in  said  territory,  except  in  so  far  as 
was  necessary  to  execute  the  powers  of  said 
court,  and  for  the  adjudication  of  such  cases 
as  actually  went  into  that  forum,  then  there 
was  no  law  in  Oklahoma,  at  the  date  of  its 
settlement,  regulating  the  making  of  con- 
tracts. If  this  should  be  conceded,  then  it 
necessarily  follows^  on  principle,  that  when 


oommon  law  adopted.   Holloway  v.  Porter,  40  Ind. 

ee. 

The  Statute  of  4  &  5  Anne,  chap.  16,  §  9,  dtepens- 
inff  with  attornment  to  create  privity  and  enabling 
an  aBsifimee  to  sue  for  rent,  is  not  in  foroe  in  lUi- 
nois  for  the  same  reason,  nsber  v.  Deering,  00  lU. 
114. 

The  Statute  of  12  Anne  in  derogation  of  the  com- 
mon law  against  usury  "^-as  adopted  by  the  New 
York  Constitution  of  1777.  Henry  v.  Baok  of  Sa- 
Una,6HUl,686. 

The  Act  of  Charles  II.,  as  to  the  servioe  of  pro- 
cess on  Sunday,  is  not  in  force  in  Alabama  because 
it  was  passed  after  the  settlement  of  this  country. 
Matthews  v.  Ansley,  81  Ala.  20. 

The  court  here  seems  to  adopt  a  rule  that  has  not 
been  followed  elsewhere. 

The  English  Statutes  of  80  Charles  U.,  chap.  7,  and 
4  and  6  William  &  Mary,  chap.  24,  concerning  the 
liability  of  executors  and  administrators,  became 
a  part  of  the  law  of  Maryland.  Sibley  v.Williams, 
861U  &J.62. 

The  Statutes  of  18  Edw.,  chap.  11,  and  1  Rich,  n., 
chap.  12,  concerning  escapes,  were  held  in  1800  to  be 
In  foroe  in  Pennsylvania.  Shewell  v.  Fell,  8 
Yeates,  17. 

They  are  also  in  force  in  Illinois.  Plumleigh  v. 
Cook,  18  IlL  609. 

The  Statute  of  Gloucester,  6  Edw.  L,  chap.  B,  as 
to  waste  by  tenants  for  life  became  a  part  of  the 
law  of  Maasaohusetts.     Sackett  v.  Sackett,  8  Pick. 


The  46th  chapter  of  13  Edw.  I.  giving  the  writ  of 
scire /aeios  is  in  foroe  in  Florida  by  virtue  of  the 
Act  of  November  0,  1829,  adopting  the  oommon 
and  statute  laws  of  England  which  are  of  a  gen- 
eral and  not  of  a  local  nature,  with  certain  excep- 
tions and  provisos.  Union  Bank  of  Florida  v. 
Powell,  8  Fla.  17&,  62  Am.  Bee.  887. 

A  scire  facias  given  by  the  Statute  of  Westmin- 
ster in  aid  of  the  common  law  is  in  use  in  Illinois. 
Sans  V.  People,  8  HI.  327. 

The  writ  of  scire /aeioA,  whether  it  depends  on 
the  common  law  or'Bnglish  statutes,  came  to  Vir- 
ginia upon  the  settlement  of  the  colony.  Dykes  v. 
Woodhouse,  8  Rand.  (Va.)  287. 

The  Statute  ot  Quia  Emptores^  18  Edw.  L,  forbid- 
ding the  creation  of  new  tenants  by  means  of  sab- 
infeudatioH,  became  a  part  of  the  common  law 
of  New  Yotk.  Van  Rensselaer  v.  Hays,  19  N.  Y. 
73,  75  Am.  Dec.  278. 

The  Statute  of  2  and  8  Edw.  VI.,  chap.  24,  as  to 
the  locality  of  a  homicide  tor  the  purpose  of  Juris- 
diction, where  a  person  is  injured  in  one  county 
and  dies  in  another,  is  a  part  of  the  common  law  of 
Ifaasachusetts.  Com.  v.  Macloon,  101  Mass.  10,  100 
Am.  Dec  89. 
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The  Statutes  of  1  Edw.  m.,  chap.  Id,  and  84  Edw. 
m.,  chap.  1,  respecting  the  jurisdiction  and  powen 
of  Justices  of  the  peace,  became  a  part  of  the  oom- 
mon law  of  Massachusetts  and  were  adopted  by 
usage.  Com.  v.  Leach,  IMaas.  61;  Com.  v.  KnowU 
ton,  2MaaB.  885. 

The  Act  of  28  Edw.  HL,  chap.  18,  under  which  a 
trial  jter  medietatem  linguas  is  allowed  was  in  force 
in  the  province  of  Pennsylvania  and  therefore- 
adopted  by  the  first  legislature  under  the  com- 
monwealth, as  one  of  the  statutes  which  had  t>eei> 
in  force.  Bespublica  v.  Meeca,  I U.  8. 1  Dall.  75,  IL^ 
ed.  43. 

The  Statute  of  6  Ells,  as  to  apprentices  and  serv- 
ants is  not  applicable  to  the  condition  of  AJa> 
bama.  Clark  v.  Goddard,  89  AJa.  164,  84  Am.  Dec 
777. 

The  Statute  of  Elizabeth  concerning  charitable- 
uses  is  presumed  to  have  been  in  force  in  the  col- 
ony of  New  York.    Yates  v.  Yates,  9  Barb.  837. 

In  Reformed  Prot.  Dutch  Church  v.  Mott.  T 
Paige,  77,4  L.ed.  77, 82  Am.  Dec.  613,  it  was  said 
that  the  Statute  of  Elizabeth  relative  to  charita- 
ble uses  was  never  acted  upon  in  this  state,  but  the 
court  held  that  the  law  of  charities  existed  before- 
that  statute. 

The  Statute  of  48  Elli.,  chap.  4,  in  regard  to- 
charitable  uses,  became  a  part  of  the  law  of  Massa^ 
chusetts.  Going  v.  Emery,  16  Pick.  107,  26  Am* 
Dea645. 

The  English  Statute  of  Uses  constitutes  a  part  of 
the  common  law  of  Alabama.  Horton  v.  Sledge, 
29  Ala.  478. 

In  Pennsylvania,  it  is  held  that  the  Statute  43 
Eliz.  chap.  4,  was  not  adopted  there.  Wltman  v. 
Lex,  17  Scrg.  &  R.  88, 17  Am.  Dec.  644. 

But  the  Statute  of  Elizabeth  as  to  charitable  oaea 
is  held  to  be  in  force  in  Vermont.  Burr  v.  Smith* 
7  Vt.  241,  29  Am.  Dec.  154. 

The  Statutes  of  Elizabeth  restraining  aUenatton 
of  real  estate  by '  charitable  corporations  were  a 
part  of  the  common  law  of  New  York.  Madison 
Ave.  Baptist  Church  v.  Oliver  St.  Baptist  Church* 
46  N.  Y.  141. 

In  De  Uuy  ter  v.  St  Peter^B  Church,  8  Barb.  Ch. 
124,  6  L.  ed.  848,  it  Is  said  that  they  were  probably  a 
part  of  the  law  of  the  colonies. 

In  Kentucky,  it  is  held  that  none  of  the  mort- 
main acts  of  England  were  ever  In  foroe  on  the 
ground  that  those  acts  were  local  and  not  applica- 
ble to  the  British  colonies.  Lathrop  v.  Commercial 
Dank  of  Scioto,  8  Dana,  114, 83  Am.  Dec.  481. 

The  English  Statute  of  9  Geo.  I.,  commonly 
called  the  **BlaokAq]t,"  bein^made  to  protect  the 
forest  and  parks,  although  containing  provisiODa 
also  against  the  malicious  shooting  of  persons,  can- 
not be  regarded  as  a  part  of  the  oommon  lair 
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people  from  all  parts  of  the  United  States, 
OQ  the  22d  day  of  April  1889,  settled  the  coun- 
try known  as  Oklahoma,  built  cities,  towns, 
and  villages,  and  began  to  carry  on  trade 
and  commerce  in  all  its  various  branches, 
they  brought  into  Oklahoma,  with  them,  the 
established  principles  and  rules  of  the  com- 
mon law,  as  recognized  and  promulgated  by 
the  American  courts,  and  as  it  existed  when 
imported  into  this  country  by  our  early  set- 
tlers, and  unmodified  by  American  or  Eng- 
lish statutes.  So  that,  in  any  event,  the  com- 
mon law  prevailed  in  Oklahoma  at  the  time 
the  contract  between  the  appellant  and  ap- 
pellee was  entered  into ;  and  as,  at  common 
law,  contracts  for  the  sale  or  conveyance  of 
real  estate  were  not  required  to  be  in  writ- 
ing, the  contract  mentioned  in  the  complaint 


may  be  enforced,  unless  void  for  other  rea- 
sons. 

It  is  contended  that  the  contract  is  one  for 
the  sale  of  an  interest  in  public  lands,  made 
before  the  title  had  passed  from  the  United 
States,  and  hence  is  void  as  against  public 
pol  icy.  We  arc  aware  that  some  of  our  courts 
have  adopted  this  rule,  and  there  are  many 
strong  reasons  in  support  of  it ;  but  the  Su- 
preme Court  of  the  United  States,  in  Lamb  v. 
Davenpwt,  85  U.  S.  18  Wall.  307,  21  L.  ed. 
769,  said:  ''Unless  forbidden  by  positive 
law,  contracts  made  by  actual  settlers  on 
lands,  concerning  their  possessory  rights,  and 
concemine  the  title  to  be  acquired  in  future 
from  the  United  States,  are  valid,  as  between 
the  parties  to  the  contracts,  though  there  be 
at  the  time  no  act  of  congress  by  which  title 


of  Georgia.  State  v.  Campbell,  T.  U.  P.  Charlt. 
107. 

Tbe  Statutes  of  Lhnltatlon  of  83  Hen.  VIII., 
cbap.  Z,  and  21  JameB  I.,  chap.  16,  are  a  part  of  the 
law  of  the  colony  of  Kew  York.  Boffardus  v.  Trin- 
Itj-  Church,  4  Paf^,  178, 8  L.  ed.  894. 

The  Statute  of  as  Hen.  VIII.,  chap.  2,  was  held 
In  1767  to  be  io  force  In  Pennsylvania.  Boebm  v. 
Boffle^lU.  8.1Dall.lS.lL.ed.l7;  Morris  ▼.  Van- 
deren,  1  U.  8. 1  DalL  67,  IKed.  40. 

But  the  Statute  82  Hen.viu.,  chap.  0,  against  em- 
bracery, ifl  not  in  force  In  Pennsylvania,  neither  is 
the  Act  of  21  Jao.  L,  chap.  16w  Morris  v.  Venderen, 
aupra. 

The  ground  of  decision  in  respect  to  these  stat- 
utes is  not  stated. 

The  ancient  oommon-law  rule  that  anassigQeeo' 
rent  and  reversion  could  only  maintain  an  action 
of  debt  and  not  an  action  of  covenant,  having 
been  changed  by  Statute  32  Hen.  VIII.,  chap.  84,  is 
not  a  part  of  tbe  common  law  of  COnneotlouL 
Baldwin  v.  Walker,  21  Conn.  181. 

The  Statute  of  82  Hen.  VIIL,  chap.  34,  which 
permits  grantees  of  reversions  and  privies  in  estate 
to  take  advantage  of  a  breach  of  a  condition,  is  a 
port  of  the  common  law  adopted  in  this  country. 
Hamilton  v.  Kneeland,  1  Nev.  40.  See  Fisher  v. 
I>eering,  60  HI.  114.  

The  Statute  of  82  Hen.  VITI.,  chap.  84,  giving 
S'x^ntees  of  reversions  the  right  to  enforce  real 
covenants,  has  not  become  incorporated  into  the 
law  of  Ohio.    Crawford  v.  Chapman,  17  Ohio,  462. 

The  alteration  of  the  common  law  by  Statute  82 
Hen.  Vm.,  chap.  28,  which  gives  a  wife  and  her 
beirs  a  rigbt  of  entry  after  her  .husband^s  death 
notwithstanding  a  deed  of  her  premises  by  him,  is 
a  part  of  the  common  law  of  Massachusetts.  Bruce 
V.  Wood,  1  Met.  542. 86  Am.  Dea  880. 

The  Statute  of  21  Jao.  I.,chap.  12,as  to  the  locality 
of  actions  against  officers  seems  to  have  been  in 
force  in  Massachusetts  before  the  Revolution,  but 
'was  subeequen  tly  repealed  by  implication.  Pearce 
V.  Atwood,  13  Mass.  864. 

Tbe  Statute  of  James  passed  in  1623  is  said  never 
to  have  had  any  existence  in  Delaware,  but  tbe 
Act  of  16  Geo.  II.,  was  the  first  statute  of  limita- 
tions known  to  bave  been  in  force  in  that  colony* 
Hulley  V.  Security  Trust  ft  &  D.  Co.  6  Del.  Ch. 
578. 

The  Statutes  8  &  0  Wm.  m.,  chap.  11,  8  7,  as  to 
abatement  of  suits  on  the  death  of  one  of  the 
pJainttffs  or  defendants,  seem  to  have  been  adopt- 
ed in  Massachusetts.    Boynton  v.  Rees,  9  Pick.  632. 

Tbe  Statute  of  William  ft  Mary,  chap.  6.  as  to  dis- 
tress and  sale  for  rent  is  not  in  force  in  North  Car- 
olina, being  held  utterly  irreconcilable  to  the 
spirit  of  a  free  republican  government.  Dalgleish 
V.  Orandy,  Taylor  ft  a  161. 
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The  Statute  of  William  ft  Mary,  ohap.  6,  whiob 
gives  the  right  to  distrain  for  rent,  being  expressly 
recognized  in.  Wisconsin  by  the  Statute  of  1880, 
must  be  regarded  as  a  part  of  the  common  law 
which  was  perpetuated  by  the  constitution.  Cc^ 
bum  V.  Harvey,  18  Wis.  14& 

But  the  right  of  the  bindlord  to  distrain  for  rent 
in  the  absence  of  an  express  agreement  therefor, 
not  existing  in  England  prior  to  tbe  fourth  year 
of  James  I.,  cannot  be  regarded  as  a  part  of  the 
common  law  adopted  in  Colorado.  Herr  v.  John- 
son, 11  Colo.  808.  See  also  Penny  v.  Little,  4  III. 
801. 

The  English  statutes  as  to  benefit  of  clergy  were 
local  and  not  a  part  of  the  conunon  law.  Fuller  v« 
State,  IBlackf.  68. 

In  Girard  v.  Philadelphia,  4  Rawle,  888, 26  Am.  Dee. 
145,  it  is  said  that  It  is  practically  clear  that  the 
English  statutes  of  wills  were  originally  in  force 
m  Pennsylvania. 

BepeaH  of  English  statutes. 

An  express  repeal  of  English  statutes  was  made 
by  tbe  Michigan  Act  of  1810,  by  the  Iowa  Act  of 
1840,  and  by  the  New  York  Laws  of  1828,  chap.  21, 
S 1,  which  declare  that  no  English  statute  should 
be  regarded  as  In  force  in  New  7ork  since  May  1, 
1788. 

In  Helfenstine  v.  (Jarrard,  7  Ohio,  278,  it  is  heM 
that  the  English  Statute  of  Uses,  27  Hen.  VIII., 
chap.  10.  is  not  In  force  in  Ohio,  and  that  if  it  ever 
was  in  force  there,  it  became  so  by  statute  and  was 
repealed  by  the  Acts  of  1805  and  1806. 

An  Ohio  statute  in  1873,  adopted  from  Virginia^ 
made  the  English  statutes  up  to  the  fourth  year 
of  James  L  m  force  so  far  as  they  aided  the  oom- 
mon  law  and  were  not  inapplicable,  but  this  ac6 
was  repealed  and  re-enacted  in  1805  and  again  re- 
pealed in  1806.  Therefore  British  statutes  contra- 
vening or  changing  tbe  common  law  are  not  in 
force  in  Ohio  except  as  they  are  made  so  by  re-en- 
actment, unless  tbey  are  so  incorporated  into  tbe 
common  law  as  to  be  part  and  parcel  of  it.  Craw-^ 
ford  V.  Chapman,  17  Ohio,  4S2. 

An  interesting  question  arises  as  to  whether  such 
repeal  of  English  statutes  is  to  be  regarded  ns  ex- 
cluding from  consideration  those  English  statutes 
which  had  become  a  part  of  the  common  law  of  the 
colonies:  that  is  to  say  whether  tbe  adoption  of 
the  common  law  is  to  be  regarded,  notwithstanding 
this  general  repeal  of  English  statutes,  to  be  the 
adoption  of  tbe  common  law  unafFected  by  any 
English  statutes,  or  as  modified  and  perfected  by 
English  legldation  as  well  as  decision  down  to- 
the  time  of  this  adoption. 

In  Lansing  v.  Stone,  87  Barb.  16,  the  latter  Is  held 
to  be  the  correct  rule,  and  that  English  statutea 
which  were  a  part  of  the  common  2air  of  the  ooh 
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may  be  acquired."  This  case  is  decisive  of 
the  question  at  issue,  and  is  supported  by 
tlie  ruling  of  the  same  court  in  the  case  of 
Hussey  v.  Smith,  99  U.  S.  20,  25  L.  ed.  314. 
There  was  no  positive  law,  at  the  time  this 
contract  was  entered  into,  forbidding  the 
sale  of  town  lots  by  settlers,  and  the  contract 
was  binding  in  law,  and  may  be  enforced 
by  a  proper  proceeding. 


The  complaint  states  a  cause  of  action, 
and  the  demurrer  thereto  should  have  been 
overruled.  The  court  below  erred  in  sustain- 
ing the  demurrer  to  the  complaint,  and  for 
that  error  ths  itidgmerU  is  reverted,  at  costs  of 
appellee.  The  cause  is  remanded  to  the 
court  below,  with  instructions  to  overrule 
the  demurrer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


onjof  New  York  continued,  notwithstanding  such 
repealing  act,  to  be  a  part  of  the  oommoo  law. 

So,  in  Miller  v.  Miller,  18  Hun,  612,  it  is  declared 
that  early  English  statutes  such  as  the  Statute  of 
Merton  are  part  of  the  common  law  of  New  York 
but  no  mention  \b  made  of  the  repealing  acts. 

To  similar  effect  it  is  held  in  0*Ferrall  v.  Slmplot, 
4  Iowa,  881,  that  the  Statute  of  Merton  is  not  abro- 
gated in  Iowa  by  the  Act  of  1640,  declaring  that 
none  of  the  statutes  of  Great  Britain  shall  be  con- 
sidered as  laws  of  that  territory,  but  the  statutes 
intended  will  be  held  to  be  those  of  Great  Britain 
after  the  Union  wtth  Scotland  in  1707. 

But  to  the  contrary  it  was  held  in  Levy  v.  McOar- 
tee,  81  U.  S.6  Pet.  102,8  L.  ed.  38i,  that  the  words 
**  common  law  **used  in  the  New  York  Oonstitution 
of  1777  and  the  Statute  of  Descents  of  1786  adopting 
the  common  law,  were  used  to  mean  the  unwritten 
law  as  distinguished  from  statutes,  even  those  ante- 
cedent to  the  American  Revolution,  and  especially 
after  the  Act  of  1788,  declaring  that  none  of  the  stat- 
utes of  England  or  Great  Britain  shall  be  consid- 
ered laws  of  the  state,  the  Statutes  of  11  &  12  Wm. 
III.,  chap.  6,  in  respect  to  descents,  cannot  be  re- 
garded as  in  force  in  New  York. 

In  Wisconsin  the  Michigan  Act  of  1810,  which 
became  a  part  of  the  law  of  Wisconsin,  was  re- 


I  pealed  by  Wis.  Bev.  Stat.  1848,  p.  7G0,  but  by  p.  757, 
chap.  157, 6  6,  all  statutes  abrogated  by  any  law  re- 
pealed were  deemed  abrogated,  therefore  EngUsh 
statutes  are  repealed  in  Wisconsin.  In  several 
cases  EngUsh  statutes  have  been  held  to  be  a  part 
of  the  common  law  of  that  state,  without  consider- 
ing the  eifect  of  such  repealing  act.  In  Webster  v. 
Morris,  66  Wis.  866,  SI  Am.  Rep.  278,  it  was  held  thst 
the  English  Statute  of  Mortmain  and  the  Statute 
of  43  Eiiz.  chap.  14,  were  not  in  force  in  that  state, 
but  here  again  there  is  no  discussion  of  the  effect 
of  the  repealing  act. 

The  repeal  by  the  Iowa  Act  of  1840  of  the  Statute 
of  Michigan  and  Wisconsin  did  not  repeal  the  Or- 
dinance of  1787,  as  applied  to  that  territory.  0*Fer- 
rall  V.  Simplot,  4  Iowa,  881. 

In  repealing  the  Statute  of  Elizabeth  and  the 
Statute  of  Mortmain,  the  New  York  legislature  did 
not  intend  to  ratify  and  reintroduce  the  system  of 
pious  and  charitable  uses  which  prevailed  in  Bna- 
land  before  the  reformation.  Ayers  v.  Methodist 
Episcopal  Church  Trustees,  8  Sandf.  968;  Downing 
V.  Marshall,  23  How.  Pr.  88. 

The  question  of  the  repeal  or  abrogation  of  the 
common  law  in  any  particular  is  not  here  entered 
upon,  but  the  subject  of  repeal  considered  only  m 
respect  to  British  statutes.  B.  A.  B. 
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Representations  that  a  horse  is  safb  for 
a  lady  to  drive*  by  which  she  is  induced  to 
drive  the  horse  on  trial  and  is  thrown  out  and 
injured  by  the  plunging  and  kicking  of  the  horse, 
which  IS  in  fact  an  ugly,  vicious,  and  tricky  ani- 
mal, create  a  liability  in  the  nature  of  a  tort  for 
breach  of  a  warranty  of  the  safety  of  the  horse, 
although  the  person  making  the  representations 
did  not  know  that  they  were  false.   - 

(November  28. 1808.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Walworth  County  grant- 
ing a  new  trial  after  verdict  in  her  favor  in 
a  proceeding  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  inflicted 
upon  her  by  the  viciousness  of  a  horse  which 
defendant  was  trying  to  sell  to  her  husband, 
and  which  she  undertook  to  try,  upon  defend- 
ant's statement  that  the  horse  was  safe  for  her 
to  drive.  Hetened, 
The  facts  are  stated  in  the  opinion. 


Messrs,  Ryan  A  Merton,  for  appellant: 

Plaintiff  drove  this  horse  at  the  special  so- 
licitation and  request  of  the  defendant,  and  it 
was  so  driven  by  the  plaintiff  relying  upon 
the  representation  that  it  was  kind,  gentle,  and 
fit  for  a  lady  to  drive.  Such  representaiioo 
amounted  to  a  warranty. 

SmiUhY.  Justice,  13  Wis.  601;  Barnes  v. 
Bums,  81  Wis.  235. 

A  warranty  of  the  fitness  of  an  animal  for 
family  use  for  the  trial  trip,  made  under  the 
circumstances  of  the  one  in  this  case,  can  be 
upheld. 

Personal  property  mav  be  sold  upon  trial 
with  a  warranty,  and  if  the  property  is  not 
as  warranted  or  represented,  the  intended  pur- 
chaser may  recover  his  damages. 

Benjamin,  Sales,  p.  792,  note'  NartfitDOOd  r. 
Bennie,  3  Ont.  App.  Rep.  87;  Day  v.  Pod,  53 
N.  T.  416,  11  Am.  Rep.  719;  KimbaU  A  A. 
Mfg,  Co.  V.  Vromam,  35  Mich.  310. 

Where  a  warranty  is  given,  the  legal  effect 
is  usually,  if  not  universally,  to  make  the 
stipulation  or  warranty  stand  as  security  for 
performance,  and  the  injured  party  prosecutes 
his  remedy  upon  it  to  enforce  it. 

Kimball  <fc  A,  Mfg,  Co.  v.  Vroman,  sitpra. 

Where  there  is  an  express  warranty,  we  need 


Nora.— The  question  of  Uabilitv  on  a  warranty 
not  made  as  part  of  a  contract  of  sale  where  a  person 
has  been  damaged  by  reUanoe  thereon  seems  to  be 
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a  novel  one.  While  the  decision  is  ezpreasiy  based 
on  thr  doctrine  of  warranty  the  case  is  in  some  r^ 
spects  very  similar  to  cases  of  neffUgenoe. 
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not  proTe  that  the  party  who  made  the  war- 
nmly  knew  it  to  he' false. 

Swayne  v.  Waldo,  78  Iowa,  749;  Frentd  ▼. 
Miller,  87  Ind.  1.  10  Am.  Rep.  62;  Bowling  y. 
Lawrence^  68  Wis.  283;  Ohweiler  v.  Lohmann^ 
68  Wis.  204. 

A  Taluable  oonsideratioD,  Id  the  sense  of  the 
law,  may  consist  in  some  right,  interest,  profit, 
or  benefit  accruing  to  ooe  party,  or  some  fore- 
bearance,  detriment,  loss,  or  responsibility 
given  over  or  undertaken  by  the  other.  Con- 
Aderation  may  either  be  the  doing  of  the  act  or 
the  givinizr  of  the  promise. 

82  Am.  AEng.  Encyclop.  Law,  p.  881;  Train 
▼.  Gold,  6  Pick.  880;  Burrough  ▼.  Hitt,  14  R.  I. 
^25;  Hemeti  v.  Currier,  68  Wis.  886;  Nonfood 
▼.  Faulkner,  22  8.  C.  867,  58  Am.  Rep.  717. 

Mr.  Warham  Parks,  for  respondent : 

There  can  be  no  doubt  but  that  this  action 
as  originally  brought  was  an  action  In  tort, 
for  a  willful  misrepresentation  of  the  charac- 
ter of  the  horse,  whereby  the  plaintiff  was  in- 
duced to  use  him  and  was  injured  in  conse- 
quence thereof,  and  alleged  a  scienter.  After 
a  trial  which  resulted  in  a  disagreement  of  the 
jury,  the  plaintiff  amended  his  former  complaint 
and  since  said  time  it  has  been  an  open  ques- 
tion unsolved  and  hardly  solvable  whether  the 
action  was  then  changed  by  said  amendment 
from  an  action  ex  delicto  to  an  action  ex  eon- 
tradu,  Ko  amendment  could  be  allowed 
changing  the  action  from  one  on  contract  to 
one  in  tort,  or  from  one  in  tort  to  one  on  con- 
tract. 

Lane  y,  Cameron,  88  Wis.  608;  Kewaunee 
County  Suprs.  v.  Decker,  84  Wis.  878;  Sweeney 
▼.  Vroman,  60  Wis.  278;  Barndt  v.  Frederick, 
11  L.  R.  A.  199,  78  Wis.  8. 

But  it  possibly  mieht  be  in  this  case  under 
the  rule  in  Pierce  y.  Carey,  87  Wis.  282:  but  see 
also  Weetem  Asiur.  Co,  v.  Towle,  65  Wis.  264. 

There  can  be  no  warranty  that  is  not  a  con- 
tract. A  warranty  must  be  upon  sale,  one  of 
the  terms  of  the  contract  of  sale;  must  be  upon 
consideration;  there  can  be  no  warranty  that 
is  not  a  contract;  it  must  be  entered  into  and 
accepted  by  both  parties  as  an  agreement  be- 
tween them. 

HalleyY,  FoUom,  1  N.  Dak.  825;  Eegine  y. 
Plvmpton,  28  Mass.  97;  Spalding  y.  Vonant, 
146  Mass.  292;  White  y.  Sielloh,  74  Wis.  488. 

In  order  to  create  a  warranty  there  must  be 
a  contract  and  assertions  or  affirmations  of 
quality,  made  by  the  owner  during  the  nego- 
tiation for  the  sale,  which  may  be  supposed 
was  intended  to  cause  the  sale  and  operated  in 
causing  it.  If  such  affirmation  was  made  in 
good  faith  it  is  still  a  warranty,  and  if  made 
with  a  knowledge  of  its  falsity  is  a  warranty 
and  also  a  fraud. 

Hopkine  y.  Tanqueray,  26  Eng.  L.  &  Eq. 
254, 15  C.  B.  130;  Farsons.  Cont.  7th  ed.  621, 
5th  ed.  580. 

A  warranty  in  order  to  become  a  part  of  the 
contract  and  to  be  a  warranty,  must  be  made 
at  the  time  of  the  sale  and  be  one  of  the  terms 
of  the  contract  of  sale. 

Congar  y.  Cliamberlain,  14  Wis.  258;  More- 
hauee  y.  Cometock,  42  Wis.  626;  Collette  y. 
Weed,  68  Wis.  428;  Barker  y.  Cleveland,  19 
Mich.  280;  Benjamin,  Sales,  2d  ed.  748. 

In  all  cases  where  an  action  is  brought  for 
injury  done  to  person  or  property  by  another, 
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by  domestic  animals,  such  as  horses,  oxen,  etc. , 
the  owner  must  be  shown  to  have  had  notice 
of  their  yiciousness  before  he  can  be  charged, 
because  such  animals  are  not  by  nature  fierce 
or  dangerous,  and  such  notice  must  be  alleged 
in  the  pleadings  and  proven  upon  on  trial  as  a 
condition  of  recovers*. 

2  Shearm.  &  Redf.  Neg.  §  629,  p.  489.  and 
note;  Van  Leuven  v.  Lyke,  1  N.  Y.  515, 49  Am. 
Dec.  846,  and  cases  cited,  and  note;  Dickson  v. 
MeCay,  89  N.  Y.  408;  Graham  y.  Biyne,  122 
Ind.  408;  Murray  y.  Toung^2  Bush,  887; 
MoynaJfan  y.  Wheeler.  117  N.  Y.  285;  Finney 
V.  Curtis,  78  Cal.  498;  State  y.  Donohue,  49 
N.  J.  L.  548;  Klenherg  y.  Russell,  125  Ind. 
581 ;  1  Hitliard,  Torts,  8d  ed.  p.  564;  Dearth  y. 
Bxker,  22  Wis.  78;  Kertschaeke  y.  Ludwig,  28 
Wis.  431;  Chunot  y.  Larson,  48  Wis.  548,  ^ 
Am.  Rep.  667. 

So  far  as  the  evidence  shows,  the  statement 
of  the  defendant  that  the  horse  was  gentle,  was 
true,  and  if  so,  there  is  no  ground  upon  which 
the  verdict  can  be  upheld. 

Finney  y.  Curtis,  supra;  2  Shearm.  ft  Redf. 
Neg.  §  647,  and  note  4t  p-  518;  Kennedy  y. 
Neio  fork,  78  N.  Y.  865,  29  Am.  Itep.  169. 

And  even  where  the  animal  has  been  mis- 
chievous under  special  circumstances,  tbe  own- 
er is  not  bound  to  foresee  that  it  may  Im) 
mischievous  under  other  circumstances,  not 
affecting  its  disposition. 

Tupper  V.  Clark,  48  Vt.  200;  Cockerham  y. 
Nixon,  33  N.  C.  269;  Windle  y.  Jordan,  75 
Me.  149. 

It  must  be  shown  in  order  to  hold  the  livery- 
man responsible,  in  the  horse  let  out  for  hire 
to  a  bailee,  before  a  recovery  can  be  had  of 
him  for  an  injury  sustained  on  account  of  tbe 
conduct  of  the  horse,  that  such  conduct  was  a 
habit  of  the  horse  known  to  his  owner. 

Iladley  y.  Cross,  84  Vt.  588,  80  Am.  Dea 
699;  Inealls  v.  Bills,  9  Met  1,  43  Am.  Dec. 
346,  and  note. 

The  representation  of  the  party  that  tbe 
horse  was  kind  and  gentle  and  fit  for  a  lady 
to  drive  did  not  make  him  an  insurer  of  the 
safety  of  the  lady  in  driving  him. 

Ingalls  y.  Bias,  supra;  2  Shearm.  &  Redf. 
Neg.  §  494. 

The  measure  of  damages  in  a  breach  of  con- 
tract for  warranty  does  not  contemplate  such 
damages  as  is  prayed  for  here. 

Case  V.  Stevens,  187  Mass.  551;  Allen  v.  Trues- 
deU,  185  Mass.  77. 

If  this  was  a  warranty,  it  was  a  fraudulent 
warranty,  and  knowledge  must  be  proven  and 
alleged  in  a  fraudulent  warranty  as  in  all 
actions  for  injuries  from  animals. 

Fierce  y.  Carey,  87  Wis.  282;  Doweling  y. 
Lawrence,  58  Wis.  282;  Billiard,  Torts,  Sd  ed. 
p.  84.  and  notes;  Sackett,  Instruction  to  Juries, 
p.  147;   Walker  v.  Hough,  59  111.  375. 

Orion*  J.,  delivered  the  opinion  of  the 
court : 

The  complaint  states  the  following  case: 
The  plaintiff's  husband,  Claude  N.  Camer- 
on, wished  to  buy  a  kind  and  gentle  road 
horse  for  his  wife  to  drive.  The  defendant 
called  upon  the  said  Claude  K.  Cameron,  and 
told  him  that  he  had  been  informed  he  wished 
to  buy  a  horse  for  his  wife,  and  that  he  had 
with  him  a  kind,  gentle,  and  safe  hai6e,  to 
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sell ;  wlicreiipoD  the  said  Claude  called  his 
wife,  the  plaintiff,  to  look  at  the  horse,  and 
slie  came  and  looked  at  him,  and  asked  the 
defendant  if  the  horse  wns  kind  and  gentle, 
and  free  from  any  bad  tricks  and  habits.    The 
defendant  then  and  tliere    represented   and 
warranted  to  the  plaintiff  that  said  horse  was 
kind  and  gentle,  and  free  from  any  tricks  and 
bad  habits,  and  that  he  was  perfectly  safe 
and  well  calculated  for  a  lady  to  drive,  and 
invited  her  to  get  in  his  buggy  and  drive  the 
horse  herself.     The  plaintiff,  relying  on  said 
representations  and  warranty,  got  into  the 
l>U£>gy  to  drive  the  horse,  to  try  him,  and, 
after  driving  a  short  distance,  she  attempted 
to  turn  around,  and  the  horse  made  a  sudden 
plunge,  reared  up,  and  kicked  and  upset  the 
buggy,  and  the  plaintiff   was  thrown  vio- 
lently to  the  ground,  and  permanently  in- 
ured in  her  spine,  and  bruised  and  injured 
n  other  places  on  her  body,  to  her  damage 
of  $3,000,     In  truth  and  fact  the  horse  was 
an  ugly,  vicious,  and  tricky  animal,  and  not 
a  safe  driving  horse,  and  entirely  unsuitable 
for  a  lady  to  drive  or  manage.     On  the  trial 
of  the  action  the  facts  stated  in  the  complaint 
were  substantially  established  by  the  testi- 
mony of  the  plaintiff  and  her  witnesses,  and 
the  jury  found  a  special  verdict  in  her  favor, 
and  her  damages  at  $8,000.    The  defendant 
made  a  motion  for  a  new  trial,  based  on  sev- 
eral grounds,  and  especially  on  the  ground 
that  the  complaint  did  not  state  a  cause  of 
action.     The  court  granted  the  motion,  but 
without  stating  any  grounds  therefor,  and 
without  terms.    The  plaintiff  has  appealed 
from  this  order.      The  briefs  and  arguments 
of  counsel  on  both  sides  go  to  the  question 
of  the  sufficiency  of  the  complaint,  it  not 
being  alleged  therein  that  the  defendant  knew 
at  tlie  time  he  made  the  said  representation 
and  warranty  that  they  were  untrue.     There 
was  no  scienter  alleged  in  the  complaint. 
The  learned  counsel  seem  to  be  of  the  opin- 
ion that  this  deficiency  of  the  complaint  was 
the  real  ground  for  the  granting  of  a  new 
trial.     The  jury  found  specially  that  the  de- 
fendant knew  that  the  representations  and 
warranty  were  false,  but  it  is  conceded  that 
there  was  no  evidence  to  sustain  such  a  find- 
ing.   The  learned  counsel  of  the  appellant 
contend  that  this  was  not  a  good  ground  for 
ordering  a  new  trial  of  the  action,  and,  on 
the  other  hand,  the  learned  counsel  of  the 
respondent  contend  that  this  reason  was  not 
only  sufficient  for  ordering  a  new  trial,  but 
that  the  plaintiff  cannot  recover   without 
such  an  averment  and  proof  of  a  scienter. 
There  seemed  to  be  great  doubt  on  liie  trial, 
as  well  as  here,  whether  the  action  is  in  tort 
or  on  contract.     We  are  iiiclined  to  hold  that 
such  an  averment  and  proof  are  not  necessary 
to  sustain  the  action,  and  that  the  action  is 
in  tort.    The  representations  and  warranty 
set  out  in  the  complaint  are  not  strictl v  and 
technically  a  **  warranty,"  as  in  sales  of  per- 
sonal property.     If  they  were,  no  one  would 
contend  that  it  would  be  necessary  to  prove 
that  the  defendant  knew  that  the  facts  or  con- 
ditions embraced  therein  did  not  exist  or 
were  not  true,  and  the  action  would  be  on 
contract.     On  such  a  warranty  the  law   is 
well  settled ;  but,  nevertheless,  they  do  con- 


stitute  a  warranty  of  the  facts  and  condition* 
embraced  therein  as  effectual  ly,  and  are  an  as- 
surance and  engagement  just  as  positive  and 
absolute,  as  a  technical  warranty.    To  sus- 
tain an  action  on  such  a  warranty  there  is  no> 
more  necessity  of  proof  that  the  defendant 
knew  that  his  statement  was  false  than  in  the 
other  case  of  a  warranty.     The  action  on  a. 
warranty  in  the  sale  of  personal  property  ia 
on  contract.     The  action  on  a  warranty  re- 
lating to  other  matters  or  transactions  is  in 
tort,  and  the  warranty  is  a  constructive  fraud, 
like  a   false   representation.     The    learned 
counsel  of  the  respondent  contends  tliat  no- 
warranty,  as  such,  can  exist  except  in  rela- 
tion to  sales.    To  show  that  a  warranty  may 
exist  in  its  strictness  so  far  as  to  dispense- 
with  proof  that  the  defendant  knew  its  falsity 
with  respect  to  other  matters  than  sales,  and 
to  illustrate  the  principle,  the  case  of  Kuekt^ 
V.  Wilson^  18  Wis.  105,  may  be  referred  to. 
The  defendant,  as  a  farrier,  treated  the  plain- 
tiff*s  colt,  and  "warranted   the  colt  would 
get  well  and  do  well,"  and  it  died  within  a. 
&ort  time  thereafter  without  any  fault  of 
the  plaintiff.    Mr.  Justice  Cole  said  in  the 
opinion:    ''An  express   warranty   that  the 
colt  would  get  well  would  be  an  absolute 
engagement  to  make  good  the  loss  if  the  oolt 
died.    The  warrantor  would  take  the  chanoes- 
and  hazards, "  etc.     Here  there  is  a  warranty 
that  the  horse  was  perfectly  safe  and  well 
calculated  for  a  lady  to  drive,  and  that  he 
was  kind  and  ffentle,  anl  had  no  tricks  or 
bad  habits,  and  the  same  ''absolute  engage- 
ment to  make  good  the  loss"  or  damage  if  the 
horse  was  not  perfectly  safe  and  well  calcu- 
lated for  a  lady  to  drive,  and  "  the  warrantor 
took  the  chances  and  hazards"  of  the  experi- 
ment.   Buch  warranties  constitute  a  class  of 
frauds,  exceptional  to  the  common  cases  of 
mere  false  representations,  where  an  intent 
to  defraud  and  a  knowledge  that  they  were 
false  must  be  proved.    It  is  an  absolute  and 
unconditional  engagement  to  make  good  the 
loss. 

The  following  is  a  terse  and  yet  compre- 
hensive statement  of  the  law  governing  thi» 
kind  of  warranty,  taken  from  Oreffory  v. 
SchoeneU,  66  Ind.  101,  found  in  a  note  to  8 
Am.  &  Eng.  Encyclop.  Law,  7d8:  "The 
law  holds  a  contracting  party  liable  as  for  a. 
fraud  on  his  express  representations  concern- 
ing facts  material  to  the  treaty,  the  truth  of 
which  he  assumes  to  know,  and  the  truth  of 
which  is  not  known  to  the  other  contracting^ 
party,  where  the  representations  were  false, 
and  the  other  party,  relying  upon  them,  has- 
been  misled  to  his  injury.  In  such  a  case 
the  law  holds  a  party  bound  to  know  the 
truth  of  his  representations. "  "  Whoever  pre- 
tends to  positive  knowledge  of  a  particular 
fact,  when  he  does  not  know  It,  and  repre- 
sent such  fact  to  be  true.  In  order  that  an- 
other may  rely  upon  it  and  act  upon  it,  and 
does  rely  and  act  upon  it,  and  damages  flow 
from  the  false  representation,  the  persoik 
makine  it  is  guilty  of  willful  deception  and 
fraud. "  "  If  he  aflHrms  that  to  be  true  within 
his  own  knowledge  which  he  does  not  know 
to  be  true,  this  nil  Is  within  the  notion  of 
legal  fraud."  "If  a  man  having  no  knowl- 
edge whatever  on  the  subject  takes  upon  him- 
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gelf  to  represent  a  certain  state  of  facts  to 
exist,  be  does  so  at  his  peril ;  and  if  is  is 
done  to  procure  some  benefit  to  himself,  or  to 
deceive  a  third  person,  be  is  in  law  guilty 
of  a  fraud,  for  be  takes  upon  himself  to  war- 
rant his  own  belief  of  the  truth  of  that  which 
he  asserts."  '^A  reckless  statement,  made 
without  caring  whether  it  is  true  or  false,  is 
actionable."  ''In  such  cases  it  is  not  nec- 
essary to  prove  that  the  defendant  knew  that 
the  representation  was  not  true. "  These  ex- 
tracts are  taken  from  the  following  cases,  in 
which  it  is  held  that  it  is  immaterial  whether 
the  defendant  knew  the  falsitv  of  the  express 
and  positive  statement  which  he  has  made, 
and  upon  which  another  has  relied  and  acted 
to  bis  injury.  Taylor  v.  AsAton,  11  Mees. 
&  W.  415;  Smaut  v.  llbery,  10  Mees.  A  W. 
10 ;  Patomm  v.  Watmm,  Cowp.  788 ;  PuUford 
T.  Riehard9^  17  Beav.  04 ;  Hayerafl  v.  Orecuy, 
2  East.  108 ;  Etans  v.  Edmonds,  18  0.  B.  786 ; 
Burratte$  v.  Lock,  10  Ves.  Jr.  470 ;  Pa$Uy  v. 
JFreeman,  8  T.  R  51 ;  Milne  v.  Marwood,  15 
G.  B.  778 :  Addison,  Torts,  788,  780. 

It  has  been  the  doctrine  of  the  English 
courts  a  long  time  that  when  the  representa- 
tion is  so  positive  and  absolute  as  to  have 
the  force  oi  an  express  warranty  it  is  imma- 
terial whether  the  defendant  knew  it  to  be 
false  or  not.  The  representations  and  war- 
ranty in  this  case  have  all  the  accompanying 
ingredients  to  make  it  an  actionable  fraud. 
The  defendant  invited  and  induced  the  plain- 
tiff to  drive  the  horse,  and  she  did  so,  rely- 
ing upon  his  representation  and  warranty 
that  it  was  perfectly  safe  for  her  to  do  so, 
and  his  other  assurances  of  the  gentle  char- 
acter of  the  animal.  The  defendant  was  in- 
terested In  inducing  the  plaintiff  to  drive  the 
horse,  so  that,  if  it  should  happen  in  this 
instance  that  the  horse  should  not  exhibit  any 
of  his  unruly  and  dangerous  habits,  he  might 
sell  him  to  the  plaintiff's  husband ;  and  the 
plaintiff  was  also  interested  in  the  trial,  so 


that  she  might  have  a  gentle  and  safe  horse 
to  drive.  The  defendant  assumed  aJl  the 
risks  and  hazards  of  the  trial,  and  the  plain- 
tiff staked  her  personal  safety  on  the  truth 
of  his  representations  and  warranty,  and  her 
severe  and  permanent  injuries  were  the  prox- 
imate consequences.  This  is  a  very  strong 
case  for  the  application  of  the  principle  of 
the  law  of  warranty.  The  defendant  made 
his  statements  as  his  own  actual  knowledge, 
and  the  plaintiff  had  no  knowledge  of  the 
horse  or  his  habits.  There  is  nothing  want- 
ing in  the  case  to  make  the  defendant  liaMe, 
accordinf^  to  the  authorities,  if  the  complaint 
is  sustained  by  the  evidence.  The  case 
should  be  tried  on  the  true  theory  of  what 
the  action  is  and  on  a  correct  view  of  the 
law  that  governs  it ;  and  there  seems  to  have 
been  great  doubt  upon  the  subject  at  the 
former  trial.  Not  knowing  from  the  order 
granting  a  new  trial  the  grounds  of  it,  this 
court  cannot  say  that  it  was  an  abuse  of  the 
discretion  of  the  circuit  court  to  grant  it. 
It  would  seem  to  be  very  proper,  under  the 
circumstances,  that  the  action  should  be  tiled 
again.  The  order  is  erroneous  in  not  having 
been  made  on  the  terms  of  the  defendant  pay- 
ing all  the  taxable  costs  of  the  former  trial. 
In  the  absence  of  anv  stated  grounds  for  the 
order,  the  presumption  is  that  it  was  made 
on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence,  or  on  the  merits ;  and 
in  such  case  the  order  should  have  been  made 
on  such  terms.  Oamy  v.  KaU  (Wis.)  56 
N.  W.  Rep.  013  (on  the  present  calendar, 
not  yet  officially  reported)  ;  Fmind  v.  Boan, 
45  Wis.  120 ;  Bmith  v.  Lander,  48  Wis.  587 ; 
Sehraer  v.  SU/an,  80  Wis.  668. 

T/ie  order  of  the  Oireuit  Court  i$  retereed, 
and  the  cause  remanded,  with  direction  to 
grant  a  new  trial  therein,  on  the  terms  of 
the  defendant  paying  all  the  taxable  costs  of 
the  former  trial. 
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The  Action  *of  ooiintj'  commleeloaemi  on 
petitUm  under  Acta  i898»  p.  741* 
wliioh  says  the  board  '^may  fix  and  ;allow  a  oer- 
tatn  sam**  within  presoribed  limits  and  that  any 
saoh  allowanoeand  the  prooeedings  of  the  board 
tn  relation  thereto,  **if  m  conformity  with  the 
piOYiaions  of  this  Act,  shall  be  final  and  oonolu* 
slve,^  is  an  exercise  of  the  disoretloa  of  the  board 
and  is  not  a  Judicial  act  from  which  any  appeal 
oan  be  taken. 

OieCdbe,  J^  dUtents^ 

(January  U.  ISM.) 


APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  Vigo  County  in 
favor  of  plaintifEs  upon  appeal  from  a  decision 
of  the  Board  of  Commissioners  refusing  to  au- 
thorize  additional   compensation  to   certain 
Judges.    Appeal  from  the  commienoner^e  deoi** 
ion  diemieeed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Samnel  R.  Hamill  for  appellant 
Messrs,  Isaac  N.  Pieree  and  Sldnejr  B* 
DaTie*  in  propria  persona,  for  appellees. 


.'•  J,,  delivered  the  opinion  of 
the  court :  ' 

The  appellees,  twenty-one  In  number,  pro- 
ceeding under  the  Act  of  the  General  As- 
sembly approved  March  4,  1898,  Acts  1898, 
p.  841,  petitioned  the  appellant,  representing 
that  the  salaries,  as  provided  by  law,  of  the 
Honorable  David  N.  Taylor,  Judge  of  the 


KoTB.— The  above  case  is  valuable,  not  so  much  I  thedasi  of  cases  in  which  there  is  a  rlirht  of  ap- 
^  reason  of  the  exact  question  decided  as  the  very  I  peal  to  a  oonrt  from  the  decision  of  offloeis. 
elaborate  discussion  of  the  general  question,  as  to  * 
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circuit  court  of  Vigo  county,  and  Honorable 
Cyrus  F.  McNutt,  Judge  of  the  superior 
court  of  said  county,  were  inadequate  com- 
pensation for  their  services  as  such  judges, 
and  that  such  salaries  should  be  increased  as 
to  each  of  said  judges  in  the  sum  of  $1,500. 
The  petitioners  prayed  a  hearing  as  provided 
in  said  act,  and  that  said  salaries  be  so  in- 
creased. 

Such  proceedings  were  had  before  said  ap- 
pellant that,  after  hearing  evidence,  the 
prayer  of  the  petition  was  denied.  From 
this  ruling  of  the  board,  the  petitioners  aj)- 
pealed  to  the  superior  court,  where  the  peti- 
tion was  heard  by  a  special  judge  and  the 
prayer  thereof  was  granted.  From  the  judg- 
ment of  the  superior  court  this  apijeal  is 
prosecuted  and  several  errors  are  assigned, 
one  of  which  alleged  errors  is  the  action  of 
said  superior  court  in  overruling  the  motion 
of  the  appellant  to  dismiss  said  appeal  from 
the  action  of  the  board.  The  alleged  reason 
for  the  dismissal  of  said  appeal  was  that  no 
appeal  would  lie  from  the  said  action  of  the 
commissioners. 

The  character  and  effect  of  the  action  of  the 
commissioners  is  also  presented  by  the  ap- 
pellee^s  motion  to  dismiss  this  appeal,  and 
we  find  it  our  duty  at  the  threshold  of  this 
controversy  to  determine  this  question,  for 
upon  it  depends  the  jurisdiction  of  this  court. 
It  is  manifest  that  ii  no  appeal  could  lie  from 
the  action  of  the  commissioners,  the  superior 
court  had  no  jurisdiction,  and  its  proceedings 
cannot  be  reviewed  here. 

Where  the  duty  of  the  commissioners  in- 
volves judicial  action,  an  appeal  lies  from 
its  judgment  unless  the  right  of  appeal  is 
denied  expressly,  or  b^  necessary  implication 
from  the  statute  creating  the  auty.  Where 
Chat  duty  does  not  invbTve  judicial  action, 
but  consists  in  the  performance  of  adminis- 
trative, ministerial  or  discretionary  powers, 
no  appeal  lies  from  such  action  unless  it  is 
expressly  authorized  by  statute.  Bunnell  v. 
white  County  Gomrs,  124  Ind.  1 ;  Farley  v. 
Hamilton  County  Gomra,  126  Ind.  468;  Plat- 
ter V.  Elkliart  County  Comra,  103  Ind.  860 ; 
WaUer  v.  Wood,  101  Ind.  138 ;  Jackson  County 
Comrt,  V.  State,  106  Ind.  270;  Padgett  v. 
Stat^,  98  Ind.  896 ;  0' Boyle  v.  Shannon,  80 
Ind.  159 ;  Orusenineyer  v.  Logansport,  76  Ind. 
549;  Baltimore,  0.  dt  C.  E.  Co.  v.  St.  Joseph 
County  Comrs.  78  Ind.  213 ;  Sims  v.  Monroe 
County  Comrs.  39  Ind.  40 ;  Mo:ffit  v.  State,  40 
Ind.  217 ;  Bosley  v.  Ackelmire,  39  Ind.  686. 

To  which  class  the  case  in  hand  belongs 
must  be  determined  from  the  act  of  the  leg- 
islature under  which  these  proceedings  were 
had,  and  to  that  end  we  set  out  the  act  which 
is  as  follows: 

**  Sec.  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana  that  the  sal- 
aries of  the  judges  of  the  circuit  and  superior 
courts  of  the  state  shall  be  twenty-five  hun- 
dred dollars  annually,  payable  quarterly  out 
of  the  state  treasury.  Frovided,  that  in  all 
judicial  circuits  of  this  state  containing  any 
city  which  had  a  population  of  more  than 
thirty  thousand  as  shown  by  the  last  preced- 
ing united  States  census,  whenever  twenty 
or  more  resident  freeholders  of  the  county  in 
which  such  city  is  situated  shall,  by  their 
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petition  filed  with  the  board  of  oomiRission- 
ers  of  such  county,  represent  that  the  annual 
salary  of  the  judge  of  said  circuit  or  superior 
court,  as  otherwise  provided  by  law,  is  not 
an  adequate  compensation  for  the  services  of 
such  judge,  and  should  be  increased  in  a  sum 
to  be  specified  in  such  petition,  then  it  shall 
be  the  duty  of  the  board  of  commissioners  of 
such  county,  in  open  session,  without  delay, 
and  at  either  a  regular  or  special  term  'of 
such  board,  to  consider  such  petition  and 
hear  evidence  thereon,  and  thereupon,  within 
the  limits  of  such  evidence,  but  in  no  event 
in  excess  of  the  sum  of  fifteen  hundred  dol  - 
lars  or  in  excess  of  the  sum  specified  in  such 
petition,  such  board  of  commissioners  may 
by  entry  of  record  fix  and  allow  a  certain  sum 
as  an  addition  to  or  increase  of  the  annual 
salary  of  the  judge  of  such  circuit  or  superior 
court. 

"  Sec.  3.  Upon  such  allowance  being  made 
by  such  board  of  commissioners,  the  sum  so 
allowed  shall  be  payable  only  out  of  the 
treasury  of  the  county  in  which  such  petition 
is  required  to  be  filed,  and  shall  be  payable 
Quarterly  upon  warrants  drawn  by  the  aa- 
aitor  of  such  county  upon  the  treasurer  there- 
of, and  from  and  after  the  date  of  such  al- 
lowance by  such  board,  the  same  shall  be 
held  as  an  addition  to  the  annual  salary  of 
such  judge,  as  otherwise  fixed  and  provided 
by  law,  and  shall  not  be  diminished  during 
the  term  of  office  of  such  judge,  and  any  such 
allowance  and  the  proceedings  of  any  tioard 
of  commissioners  in  relation  thereto,  if  in 
compliance  with  the  provisions  of  this  act, 
shall  be  final  and  conclusive." 

The  8d  section  declares  an  emergency. 

Several  features  of  the  act  indicate  to  our 
minds  the  intention  of  the  legislature  to  com- 
mit to  the  board  of  commissioners  a  discre- 
tionary power  as  to  the  increasing  of  judges' 
salaries  and  not  as  conferring:  a  power  the 
exercise  of  which  could  be  held  mandatory. 
The  language  of  the  act  is  permissive  in 
that  it  entrusts  to  the  board  a  discretion  as 
to  the  amount  to  be  fixed  as  representing  the 
increase  of  salary.  The  language  is  that 
**such  board  .  .  .  may  fix  and  allow  a 
certain  sum."  The  word  ^may"  has  in  some 
instances  been  construed  as  the  equivalent  of 
the  word  ''diall,"  but  in  no  instance  to  which 
our  attention  has  been  called,  where  it  was 
evident  that  the  act,  from  other  points  of 
view,  conferred  discretionary  powers  nor 
where  it  was  not  evident  from  the  whole  act 
that  the  legislative  direction  was  mandatory. 

The  application  of  the  rule  that  *'may"  is 
to  be  interpreted  for  "shall"  depends  on  what 
appears  to  be  the  true  intent  of  the  stat- 
ute, and  the  ordinary  meaning  of  the  lan- 
guage must  be  presumed  to  be  intended  un- 
less it  would  manifestly  defeat  the  object  of 
the  provision.  Sedgw.  Stat  &  Const.  L.  p. 
877 ;  Minor  v.  Mechaniet  Bank  of  Alexandria, 
26  U.  S.  1  Pet  46,  7  L.  ed.  47. 

It  is  earnestly  contended  by  counsel  for  the 
appellees  that  the  act  does  not  contemplate 
adversary  parties  or  proceedings  in  the  sense 
that  claims  against  counties  are  prosecuted. 
If  it  were  conceded  that  this  construction  is 
correct,  it  but  argues  that  the  legislature  did 
not  intend  to  deprive  the  oommisfionen  of 
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discretion  in  the  matter  of  granting  an  In- 
crease of  salary  in  any  sum.  The  legislative 
grant  of  power  to  increase  salaries  certainly 
involYed  the  duty  of  judging  of  the  wisdom 
and  propriety  not  only  of  the  amount  to  be 
addea,  but  as  to  whether  any  addition  should 
be  made.  If  this  duty  was  not  placed  upon 
the  commissioners,  it  bad  but  one  other  place 
to  rest,  and  that  was  upon  the  twenty  pe- 
titioners. We  cannot  brin^  ourselves  to  the 
belief  that  the  legislature  intended  to  place 
the  authority  with  the  petitiohers  of  judging 
conclusively  that  an  increase  of  salary  was 
proper  and  that  the  only  duty  or  power  of 
the  commissioners  was  to  adjudge  the  will  of 
the  petitioners  with  the  incidental  right  to 
fix  the  amount  of  the  additional  salary. 

Another  indicium  of  the  legislative  intent 
to  bestow  a  discretionary  power  upon  the 
commissioners  is  found  in  the  last  clause  of 
the  second  section  in  these  words:  ''Any 
such  allowance,  and  the  proceedings  of  the 
board  of  commissioners  in  relation  thereto,  if 
in  compliance  with  the  provisions  of  this  act, 
shall  be  final  and  conclusive."  What  shall 
be  final  and  conclusive?  Nor  only  the  sum 
fixed,  but  the  proceedings  of  the  board  in 
relation  thereto. 

But,  it  is  said,  such  provision  must  be 
held  not  to  imply  a  discretionary  power,  but 
as  guarding  the  proceedings  and  the  result 
from  collateral  attack,  or  from  being  ques- 
tioned except  by  -direct  proceeding,  such  as 
an  appeal.  To  this  contention  is  cited  the 
case  of  Qrusenmeyer  y.  Logansport,  76  Ind. 
549,  and  while  we  observe  that  the  reasoning 
of  the  learned  and  able  judge  who  wrote  the 
opinion  in  that  case  would  support  the  con- 
tention here,  yet  such  question  was  not  be- 
fore the  court  in  that  case,  and  of  course  the 
value  of  the  case  as  authority  depends  upon 
the  question  decided,  and  not  upon  the  argu- 
ment, illustrations,  or  reasoning  of  the  judge 
when  not  directed  to  the  point  in  dispute. 
8ee  StaU  y.  Hyde,  18  L.  R.  A.  79,  129 '  Ind. 
806. 

In  that  case,  the  language  of  the  statute 
standing  in  the  place  of  the  clause  here 
quoted,  was  that  the  ''order  shall  be  con- 
clusive in  all  suits  by  or  against  such  incor- 
poration. "  It  was  there  said  that  such  pro- 
visions "should  not  be  regarded  as  an  implied 
denial  of  the  right  of  appeal, ''and  with  the 
conclusion  reached  we  fully  concur.  We 
think  it  manifest  that  the  expression  there 
employed  was  designed  to  protect  the  incor- 
poration proceedings  from  collateral  attack. 
The  order  was  made  ''conclusive  in  all  suits 
by  or  against  such  incorporation,"  and  it 
could  not  be  implied  that  the  order  of  incor- 
poration was  one  of  the  suits  concluded.  The 
statute  under  investigation  in  this  case  is  of 
a  widely  different  character.  The  allowance, 
if  any.  Is  "final  and  conclusive,"  and  Uie 
proceedings  in  relation  thereto,  regardless  of 
the  function  involved,  whether  judicial,  ad- 
ministrative, or  ministerial,  are  "final  and 
conclusive."  This  provision  is  not  confined 
to  otiier  suits,  but  is  sweeping  in  its  effect 
io  far  as  the  particular  proceeding  is  con- 
cerned. None  of  the  force  of  this  construc- 
tion is  lost  by  considering  the  words,  "  if  in 
compliance  with  this  act,"  for  the  reason  that 
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if  not  in  compliance  with  the  act,  such  pro- 
ceedings would  be  as  vulnerable  to  col  lateral 
attack  without  such  words.  Nor  could  this 
provision,  as  to  the  conclusive  character  of 
the  proceedings,  have  been  intended  to  create 
an  obstruction  to  such  litigation  as  might 
reduce  the  allowance  made,  since  by  another 
provision  of  the  act  such  a  contingency  is 
provided  for.  It  is  equally  true  that  the 
provision  was  not  intended  to  operate  as  a 
former  adjudication  against  granting  an  in- 
crease within  the  limits  of  the  maximum 
sum,  because  the  intention  of  the  act  is  to 
provide  compensation  at  any  time  in  propor- 
tion to  the  service  performed.  To  construe 
the  clause  as  denying  the  right  of  appeal  and 
as  entrusting  the  power  of  fixing  salaries* 
within  such  limits,  leads  to  the  rational  con* 
elusion  that  the  legislature  would  not  deem 
it  necessary  or  even  prudent  to  guard  the  pro- 
ceedings against  collateral  attack  when  the 
law  is  firmly  settled  and  nO  longer  in  ques- 
tion that  such  proceedings  could  not  be  the 
subject  of  collateral  attack  if  conducted  ac- 
coraing  to  the  provisions  of  the  act.  In  view 
of  the  now  generally  accepted  doctrine  that 
mere  irregularities  furnish  no'ground  for  col« 
lateral  attack,  and  that  where  jurisdiction 
exists  it  will  be  presumed  In  all  other  pro- 
ceedings to  have  been  properly  exercised,  we 
cannot  agree  with  the  contention  that  the 
legislature  ignored  this  doctrine  as  existing 
independent  of  the  act,  and  then  unnecessarily 
re-established  it  for  the  purposes  of  this 
special  proceeding. 

The  appellees  urge,  as  we  have  said,  that 
the  statute  does  not  create  an  adversary  pro- 
ceeding, and  this  conclusion  is  obvious.  The 
petitioners,  not  parties  in  immediate  interest, 
invoke  the  power  of  the  board.  The  power 
is  not  so  exercised  as  to  constitute  an  al- 
lowance in  favor  of  any  party  to  the  record. 
A  definite  sum  is  not  directed  to  be  allowed, 
but  a  limitation  is  placed  upon  the  sum 
which  may  be  allowed.  The  board  is  the 
financial  a^ent  of  the  county,  its  power  be- 
ing supervisory  as  to  the  expenditure  of  the 
county,  as  to  the  levying  of  taxes  and  as  to 
provision  to  meet  the  county's  obligations. 
Such  is  the  effect  of  our  form  of  local  govern- 
ment, and  the  legislature  will  be  presumed 
to  have  acted  with  reference  to  this  rule,  un- 
less it  is  expressly  or  by  necessary  implica- 
tion provided  that  an  exception  shall  exist. 
The  act  under  consideration  does  not  create 
an  exception  to  the  general  rule. 

If  the  obligations  and  the  resources  of  the 
county  were  to  form  no  part  of  the  considera- 
tion of  the  question  of  increasing  salaries, 
there  was  no  occasion  to  have  delegated  the 
legislative  power  to  the  board  to  fix  such 
salaries. 

The  statute  under  consideration  cc  nf  rs  the 
power  upon  the  board  to  bind  the  county  as 
by  contract,  and  should  be  strictly  construed. 
Robinson,  County  &  Township  OflScers,  g 
88,  and  authorities  there  cited. 

Rules  of  construction  applicable  to  legis- 
lation in  which  the  public  at  large  are  inter- 
ested reauire  liberality,  while  with  reference 
to  legislation  granting  powers  or  privileges 
to  Individuals  tor  their  own  advantage,  they 
require  strict  construction  as  againat  such  in- 
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circuit  court  of  Vigo  county,  and  Honorable 
Cyrus  F.  McNutt,  Judge  of  the  superior 
court  of  said  county,  were  inadequate  com- 
pensation for  their  services  as  such  judges, 
and  that  such  salaries  should  be  increased  as 
to  each  of  said  judges  in  the  sum  of  $1,500. 
The  petitioners  prayed  a  hearing  as  provided 
in  said  act,  and  that  said  salaries  be  so  in- 
creased. 

Such  proceedings  were  had  before  said  ap- 
pellant that,  after  hearing  eyideace,  the 
prayer  of  the  petition  was  denied.  From 
this  ruling  of  the  board,  the  petitioners  ap- 
pealed to  the  superior  court,  where  the  peti- 
tion was  heard  by  a  special  judge  and  the 
prayer  thereof  was  granted.  From  the  judff- 
ment  of  the  superior  court  this  appeal  is 
prosecuted  and  several  errors  are  assigned, 
one  of  which  alleged  errors  is  the  action  of 
said  superior  court  in  overruling  the  motion 
of  the  appellant  to  dismiss  said  appeal  from 
the  action  of  the  board.  The  alleged  reason 
for  the  dismissal  of  said  appeal  was  that  no 
appeal  would  lie  from  the  said  action  of  the 
commissioners. 

The  character  and  effect  of  the  action  of  the 
commissioners  is  also  presented  by  the  ap- 
pellee's motion  to  dismiss  this  appeal,  and 
we  find  it  our  duty  at  the  threshold  of  this 
controversy  to  determine  this  question,  for 
upon  it  depends  the  jurisdiction  of  this  court. 
It  is  manifest  that  it  no  appeal  could  lie  from 
tlie  action  of  the  commissioners,  the  superior 
court  had  no  jurisdiction,  and  its  proceedings 
cannot  be  reviewed  here. 

Where  the  duty  of  the  commissioners  in- 
volves judicial  action,  an  appeal  lies  from 
its  judgment  unless  tihe  right  of  appeal  is 
denied  expressly,  or  bjr  necessary  implication 
from  the  statute  creating  the  duty.  Where 
that  duty  does  not  involye  Judicial  action, 
but  consists  in  the  performance  of  adminis- 
trative, ministerial  or  discretionary  powers, 
no  appeal  lies  from  such  action  unless  it  is 
expressly  authorized  by  statute.  Bunnell  y. 
White  Uounty  Gomra.  124  Ind.  1 ;  Farley  y. 
Hamilton  County  Comre,  126  Ind.  468;  Plat- 
ter V,  Elkfiart  County  Comrs.  103  Ind.  860 ; 
Waller  v.  Wood,  101  Ind.  138 ;  Jackson  County 
Comre,  v.  State,  106  Ind.  270;  Padgett  y. 
JStat£,  98  Ind.  896 ;  0* Boyle  y.  Shannon,  80 
Ind.  159 ;  Qrusennveyer  v.  Loganeport,  76  Ind. 
649;  Baltimore,  0.  <fc  C.  R.  Co.  v.  St,  Joaeph 
County  Comra.  73  Ind.  213 ;  Sime  v.  Monroe 
County  Comre.  39  Ind.  40 ;  Mo:ffit  y.  State,  40 
Ind.  217 ;  Bosley  v.  Ackelmire,  89  Ind.  536. 

To  which  class  the  case  in  hand  belongs 
must  be  determined  from  the  act  of  the  leg- 
islature under  which  these  proceedings  were 
had,  and  to  that  end  we  set  out  tJie  act  which 
is  as  follows  : 

^'Sec.  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana  that  the  sal- 
aries of  the  judges  of  the  circuit  and  superior 
courts  of  the  state  shall  be  twenty- five  hun- 
dred dollars  annually,  payable  quarterly  out 
of  the  state  treasury.  Provided,  that  in  all 
judicial  circuits  of  this  state  containing  any 
city  which  had  a  population  of  more  than 
thirty  thousand  as  shown  by  the  last  preced- 
ing United  States  census,  whenever  twenty 
or  more  resident  freeholders  of  the  county  in 
which  such  city  is  situated  shall,  by  their 
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petition  filed  with  the  board  of  oommission- 
ers  of  such  county,  represent  that  the  annual 
salary  of  the  jud^e  of  said  circuit  or  superior 
court,  as  otherwise  provided  by  law,  is  not 
an  adequate  compensation  for  the  services  of 
such  judge,  and  should  be  increased  in  a  sum 
to  be  specified  in  such  petition,  then  it  shall 
be  the  duty  of  the  board  of  commissioners  of 
such  county,  in  open  session,  without  delay, 
and  at  either  a  regular  or  special  term  'of 
such  board,  to  consider  such  petition  and 
hear  evidence  thereon,  and  thereupon,  within 
the  limits  of  such  evidence,  but  m  no  event 
in  excess  of  the  sum  of  fifteen  hundred  dol  - 
lars  or  in  excess  of  the  sum  specified  in  such 
petition,  such  board  of  commissioners  may 
by  entry  of  record  fix  and  allow  a  certain  sum 
as  an  addition  to  or  increase  of  the  annual 
salary  of  the  judge  of  such  circuit  or  superior 
court. 

"  Sec.  3.  Upon  such  allowance  being  made 
by  such  board  of  commissioners,  the  sum  so 
allowed  shall  be  payable  only  out  of  the 
treasury  of  the  county  in  which  such  petition 
is  required  to  be  filed,  and  shall  be  payable 
Quarterly  upon  warrants  drawn  by  the  au- 
ditor of  such  county  upon  the  treasurer  there- 
of, and  from  and  after  the  date  of  such  al- 
lowance by  such  board,  the  same  shall  be 
held  as  an  addition  to  the  annual  salary  of 
such  judge,  as  otherwise  fixed  and  provided 
by  law,  and  shall  not  be  diminished  during 
the  term  of  office  of  such  judge,  and  any  such 
allowance  and  the  proceedings  of  any  board 
of  commissioners  in  relation  thereto,  if  ia 
compliance  with  the  provisions  of  this  act, 
shall  be  final  and  conclusive." 

The  8d  section  declares  an  emergency. 

Several  features  of  the  act  indicate  to  our 
minds  the  intention  of  the  legislature  to  com- 
mit to  the  board  of  commissioners  a  discre- 
tionary power  as  to  the  increasing  of  Judges' 
salaries  and  not  as  conferring;  a  power  the 
exercise  of  which  could  be  held  mandatory. 
The  language  of  the  act  is  permissive  in 
that  it  entrusts  to  the  board  a  discretion  as 
to  the  amount  to  be  fixed  as  representing  the 
increase  of  salary.  The  language  is  that 
**such  board  .  .  .  may  fix  and  allow  a 
certain  sum."  The  word  ^may"  has  in  some 
instances  been  construed  as  the  equivalent  of 
the  word  "fidiall,"  but  in  no  instance  to  which 
our  attention  has  been  called,  where  it  was 
evident  that  the  act,  from  other  points  of 
view,  conferred  discretionary  powers  nor 
where  it  was  not  evident  from  the  whole  act 
that  the  legislative  direction  was  mandatory. 

The  application  of  the  rule  that  "may"  is 
to  be  interpreted  for  **  shall"  depends  on  what 
appears  to  be  the  true  intent  of  the  stat- 
ute, and  the  ordinary  meaning  of  the  lan- 
f;uage  must  be  presumed  to  be  intended  un- 
ess  it  would  manifestly  defeat  the  object  of 
the  provision.  Sedgw.  Stat.  &  Const.  L.  p. 
877 ;  Minor  v.  Mechanici  Bank  of  Alexandria, 
26  U.  S.  1  Pet  46,  7  L.  ed.  47. 

It  is  earnestly  contended  by  counsel  for  the 
appellees  that  the  act  does  not  contemplate 
adversary  parties  or  proceedings  in  the  sense 
that  claims  against  counties  are  prosecuted. 
If  it  were  conceded  that  this  construction  is 
correct,  it  but  argues  that  the  legislature  did 
not  intend  to  deprive  the  oommisfioners  of 
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discretion  in  the  matter  of  granting  an  in- 
crease of  salary  in  any  sum.  The  legislative 
^rant  of  power  to  increase  salaries  certainly 
Involved  the  duty  of  judging  of  the  wisdom 
BDd  propriety  nut  only  of  the  amount  to  be 
added,  but  as  to  whether  any  addition  should 
be  made.  If  this  duty  was  not  placed  upon 
the  commissioners,  it  had  but  one  other  place 
to  rest,  and  that  was  upon  the  twenty  pe- 
titioners. We  cannot  brin^  ourselves  to  the 
belief  that  the  legislature  intended  to  place 
the  authority  with  the  petitioners  of  judging 
conclusively  that  an  increase  of  salary  was 
proper  and  that  the  only  duty  or  power  of 
the  commissioners  was  to  adjudge  the  will  of 
the  petitioners  with  the  incidental  right  to 
fix  the  amount  of  the  additional  salary. 

Another  indicium  of  the  legislative  intent 
to  bestow  a  discretionary  power  upon  the 
commissioners  is  found  in  the  last  clause  of 
the  second  section  in  these  words:  *'Any 
such  allowance,  and  the  proceedings  of  the 
board  of  commissioners  in  relation  thereto,  if 
in  compliance  with  the  provisions  of  this  act, 
shall  be  final  and  conclusive."  What  shall 
be  final  and  conclusive?  Nor  only  the  sum 
fixed,  but  the  proceedings  of  the  board  in 
relation  thereto. 

But,  it  is  said,  such  provision  must  be 
held  not  to  imply  a  discretionary  power,  but 
aa  guarding  the  proceedings  and  the  result 
from  collateral  attack,  or  from  being  ques- 
tioned except  by  direct  proceeding,  such  as 
an  appeal.  To  this  contention  is  cited  the 
case  of  Orvtenmeyer  v.  Logansport,  76  Ind. 
649,  and  while  we  observe  that  the  reasoning 
of  the  learned  and  able  judge  who  wrote  the 
opinion  in  that  case  would  support  the  con- 
tention here,  yet  such  question  was  not  be- 
fore the  court  in  that  case,  and  of  course  the 
▼alue  of  the  case  as  authority  depends  upon 
the  question  decided,  and  not  upon  the  argu- 
ment, illustrations,  or  reasoning  of  the  judge 
when  not  directed  to  the  point  in  dispute. 
See  StaU  v.  Eyde,  18  L.  R.  A.  79,  129  Ind. 
806. 

In  that  case,  the  language  of  the  statute 
standing  in  the  place  of  the  clause  here 
quoted,  was  that  the  ** order  shall  be  con- 
clusive in  all  suits  by  or  against  such  incor- 
poration." It  was  there  said  that  such  pro- 
visions **  should  not  be  regarded  as  an  implied 
denial  of  the  right  of  appeal, "and  with  the 
conclusion  reached  we  fully  concur.  We 
think  it  manifest  that  the  expression  there 
employed  was  designed  to  protect  the  incor- 
poration proceedings  from  collateral  attack. 
The  order  was  made  ''conclusive  in  all  suits 
by  or  against  such  incorporation,"  and  it 
could  not  be  implied  that  the  order  of  incor- 
poration was  one  of  the  suits  concluded.  The 
statute  under  investigation  in  this  case  is  of 
a  w idely  different  character.  The  al  lowance, 
if  any,  is  "final  and  conclusive,"  and  the 
proceedings  in  relation  thereto,  regardless  of 
the  function  involved,  whether  judicial,  ad- 
ministrative, or  ministerial,  are  ''final  and 
conclusive."  This  provision  is  not  confined 
to  other  suits,  but  is  sweeping  in  its  effect 
so  far  as  the  particular  proceeding  is  con- 
cerned. None  of  the  force  of  this  construc- 
tion is  lost  by  considering  the  words,  **  if  in 
compliance  with  this  act, "  for  the  reason  that 
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if  not  in  compliance  with  the  act,  such  pro- 
ceedings would  be  as  vulnerable  to  collateral 
attack  without  such  wurds.  Nor  could  this 
provision,  as  to  the  conclusive  character  of 
the  proceedings,  have  been  intended  to  create 
an  obstruction  to  such  litigation  as  might 
reduce  the  allowance  made,  since  by  another 
provision  of  the  act  such  a  contingency  is 
provided  for.  It  is  equally  true  that  the 
provision  was  not  intended  to  operate  as  a 
former  adjudication  against  granting  an  in- 
crease within  the  limits  of  the  maximum 
sum,  because  the  intention  of  the  act  is  to 
provide  compensation  at  any  time  in  propor- 
tion to  the  service  performed.  To  consti'ue 
the  clause  as  denying  the  right  of  appeal  and 
as  entrusting  the  power  of  fixing  salaries* 
within  such  limits,  leads  to  the  rational  con- 
clusion that  the  legislature  would  not  deem 
it  necessary  or  even  prudent  to  guard  the  pro- 
ceedings against  collateral  attack  when  the 
law  is  firmly  settled  and  nO  longer  in  ques- 
tion that  such  proceedings  could  not  be  the 
subject  of  collateral  attack  if  conducted  ac- 
cording to  the  provisions  of  the  act.  In  view 
of  the  now  generally  accepted  doctrine  that 
mere  irregularities  furnish  no' ground  for  col- 
lateral attack,  and  that  where  jurisdiction 
exists  it  will  be  presumed  in  all  other  pro- 
ceedings to  have  been  properly  exercised,  we 
cannot  agree  with  the  contention  that  the 
legislature  ignored  this  doctrine  as  existing 
inaependent  of  the  act,  and  then  unnecessarily 
re-established  it  for  the  purposes  of  this 
special  proceeding. 

The  appellees  urge,  as  we  have  said,  that 
the  statute  does  not  create  an  adversary  pro- 
ceeding, and  this  conclusion  is  obvious.  The 
petitioners,  not  parties  in  immediate  interest, 
invoke  the  power  of  the  board.  The  power 
is  not  so  exercised  as  to  constitute  an  al- 
lowance in  favor  of  an^  party  to  the  record. 
A  definite  sum  is  not  directed  to  be  allowed, 
but  a  limitation  is  placed  upon  the  sum 
which  may  be  allowed.  The  board  is  the 
financial  a^ent  of  the  county,  its  power  be- 
ing supervisory  as  to  the  expenditure  of  the 
county,  as  to  the  levying  of  taxes  and  as  to 
provision  to  meet  the  county's  obligations. 
Such  is  the  effect  of  our  form  of  local  govern- 
ment, and  the  legislature  will  be  presumed 
to  have  acted  with  reference  to  this  rule,  un- 
less it  is  expressly  or  by  necessary  implica- 
tion provided  that  an  exception  shall  exist. 
The  act  under  consideration  does  not  create 
an  exception  to  the  general  rule. 

If  the  obligations  and  the  resources  of  the 
county  were  to  form  no  part  of  the  considera- 
tion of  the  question  of  increasing  salaries, 
there  was  no  occasion  to  have  delegated  the 
legislative  power  to  the  board  to  fix  such 
salaries. 

The  statute  under  consideration  ccnf  rs  ths 
power  upon  the  board  to  bind  the  county  as 
by  contract,  and  should  be  strictly  construed. 
Robinson,  County  <&  Township  Officers,  § 
88,  and  authorities  there  cited. 

Rules  of  construction  applicable  to  legis- 
lation in  which  the  public  at  large  are  inter- 
ested require  liberality,  while  with  reference 
to  legislation  granting  powers  or  privileges 
to  inaividuals  for  their  own  advantage,  they 
require  strict  construction  as  against  such  in- 
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dividuals.  Ryan  ▼.  VanlancUngham,  7  In  . 
418,  422 ;  Bradley  v.  New  York  db  N.  H.  B. 
Co.  21  CoDD.  294. 

As  granting  the  prayer  of  the  petition  with- 
out discretioD  on  the  part  of  the  board,  the 
act  would  require  liberal  construction  in 
favor  of  the  individual  rights  and  strict  con- 
struction as  against  the  public  rights.  But 
it  is  insisted  that  the  action  of  the  board  in 
the  hearing  of  evidence,  as  required  by  the 
legislature,  is  in  its  nature  judicial,  and  that 
therefore  an  appeal  lies  from  such  action. 
While  it  would  appear  anomalous  to  grant 
the  right  of  appeal  to  the  petitioners,  where 
they  fail,  and  to  permit  no  adversary  party, 
not  even  the  boara,  with  the  right  of  appeal 
where  the  petition  is  granted,  yet  such  is  the 
effect  of  this  contention.  While  not  deny- 
ing the  power  of  the  legislature  to  so  enact, 
we  must  observe  that  such  unusual  and  ex- 
traordinary purpose  should  clearl]^  appear, 
and  should  not  result  from  a  strained  con- 
struction. But,  for  the  purpose  of  the  ques- 
tion urged,  let  us  concede  that  the  action  of 
the  board  is  judicial  in  its  character,  and 
then,  if  we  are  correct  in  our  conclusion  that 
the  clause  of  the  second  section  making  its 
action  final  and  conclusive  precludes  an  ap- 
peal, we  have  the  exercise  by  the  legislature 
of  a  power  certainly  possessed,  whereby  the 
right  of  appeal  is  cut  off,  even  in  a  proceed- 
ing judicial  in  its  character.  But  we  do  not 
hold  that  the  hearing  so  provided  involves 
judicial  action. 

In  Floumay  ▼.  JefferMnville,  17  Ind.  169,  79 
Am.  Dec.  4C&,  it  is  said:  *'A  judicial  act, 
then,  must  be  an  act  performed  by  a  court, 
touching  the  rights  of  parties  or  property, 
brought  before  it  by  voluntary  appearance, 
or  bv  the  prior  action  of  ministerial  officers." 

This  definition  has  been  accepted  and  fol- 
lowed by  this  court  many  times  and  under  it 
there  would  seem  to  be  no  judicial  action 
where  the  parties  whose  ri^rhts  are  to  be  af- 
fected are  not  before  the  court.  Pennington 
V.  Streight,  64  Ind.  876. 

In  considering  the  effect  of  conferring  the 
power  to  hear  and  examine,  and  as  to  whether 
such  power  was  necessarily  judicial  in  its 
character,  it  was  said  in  Wilkins  v.  State,  118 
Ind.  518:  ''If  the  appellant  were  correct  in 
his  assumption,  then  every  school  examiner 
who  examines  an  applicant  for  license,  every 
clerk  who  accepts  and  acts  upon  an  affidavit, 
every  auditor  who  accepts  an  abstract  of  title 
when  he  loans  school  funds,  and  every  officer 
when  he  approves  a  report,  would  exercise 
judicial  functions.  That  they  do  in  some 
degree  act  judicially  is  true,  and  so  does 
every  officer,  from  the  governor  to  constable, 
who  is  invested  with  discretionary  powers ; 
for  the  governor  when  he  issues  a  requisition 
for  a  fugitive  from  justice  decides  many 
things ;  and  the  constable  when  he  executes 
a  writ  or  warrant,  exercises  a  discretion,  but 
DO  one  of  these  officers  exercises  judicial 
judgment  in  the  sense  that  a  court  or  judge 
does,"  and  it  is  there  further  said,  in  quot- 
ing from  Flournoy  v.  Jeffei'sonmlUy  supra: 
"An  act  is  none  the  less  ministerial  because 
the  person  performing  it  may  have  to  satisfy 
himself  that  the  state  of  facts  exists  under 
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which  it  is  his  right  and  duty  to  perform  the 
act."  See  also  State  v.  Jvhntan,  105  Ind« 
468. 

By  sections  2687,  2688.  Hct.  Stat  1881, 
the  boards  of  commissioners  of  the  different 
counties  are  charged  with  the  duty  of  direct- 
ing* l)y  order  of  record,  what  classes  of 
animals  may  run  at  large  and  pasture  upon 
the  unenclosed  lands  and  public  commons. 
The  parties  interested  are  not  rec^uired  to  ap- 
pear before  the  board,  and  the  rights  of  in- 
dividuals are  affected  by  a  compliance  with 
the  duty  so  charged,  but  this  court  held  that 
in  the  performance  of  such  duty,  the  boards 
acted  in  their  administrative,  and  not  in 
their  judicial,  character.  FHrley  v.  MamiUan 
County  Gomrs.  126  Ind.  468. 

The  case  nearest  in  parallel  with  this  ques- 
tion that  we  have  been  able  to  find  is  where 
the  county  board,  by  statute  (Rev.  Stat. 
1881,  sec.  4998,)  is  constituted  a  board  of 
health,  and  is  charged  with  the  duty  of  choos- 
ing a  secretary  and  fixing  the  compensation 
for  his  service.  The  performance  of  that 
duty  is  held  to  involve  no  judicial  action, 
but  to  consist  in  the  exercise  of  discretionary 
powers,  and  that  no  appeal  lies  in  the  absence 
of  special  statutory  provision.  WeUler  v. 
Wood,  supra.  It  is  there  said :  ''The  amount 
of  compensation  is  a  mere  matter  of  discretion 
with  the  board  of  health,  and  from  a  decision 
made  in  matters  of  discretion  no  appeal  lies. 
Sims  V.  Monroe  County  Comrs,  89  Ind.  40; 
Moffit  V.  State,  40  Ind.  217 ;  Orusenmeyer  t. 
Logansport,  76  Ind.  549." 

But,  as  stated,  it  is  unnecessary  to  our  con- 
clusion that  we  should  find  the  action  of  the 
board  did  not  involve  judicial  action.  The 
fixing  of  the  amount  of  increase  in  the  case 
before  us  is,  as  we  have  already  stated,  discre- 
tionary. The  object  of  hearing  testimony  is 
not  to  require  an  allowance,  but  to  enable  the 
board  to  exercise  its  discretion  with  a  knowl- 
edge of  the  value  of  the  service  of  the  judges, 
a  knowledge  which  it  could  not  be  presumed 
the  board  possessed. 

Believing,  as  we  do,  that  the  judiciary  of 
the  state  is  not  sufficiently  compensated,  and 
that  the  state  is  less  liberal  with  her  judges 
than  states  of  like  character,  we  regret  that 
our  duty  requires  us  to  disagree  with  the 
position  of  the  counsel  for  the  appellees 
which  would  secure  for  two  able,  diligent, 
and  conscientious  judges  a  better  rewara  for 
their  labors.  As  we  view  the  question  before 
us,  we  are  constrained  to  hold  that  no  appeal 
lies  under  the  statute  under  consideration. 

The  appeal  is  therefore  dismissed. 

McCabe*  J,,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
reached  in  the  foregoing  opinion.  It  is  con- 
tended that  there  is  no  right  of  appeal  from 
the  action  of  the  board  of  commissioners  to 
the  superior  court,  and  therefore  that  there 
was  no  jurisdiction  in  the  latter  court,  and 
hence  none  in  this  court,  and  so  I  understand 
the  prevailing  opinion  to  hold.  This  con- 
tention is  based  on  the  concluding  clause  of 
section  2  of  the  Act  which,  referring  to  the 
allowance  and  proceedings  of  the  board,  pro- 
vides thati  *  if  such  pro^edings  are  in  com- 
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pliance  with  the  provisioiiB  of  this  act,"  they 
*  shall  be  final  and  conclusive."  The  words 
^  final  and  conclusive**  either  have  reference 
to  the  right  of  appeal,  or  they  do  not.  Let 
us  suppose  that  they  do  have  reference  to  the 
right  of  appeal.  If  that  is  the  real  meaning 
the  legislature  intended  the  words  to  have, 
then  it  follows  that  it  was  intended  thereby 
to  deny  the  right  of  appeal  from  the  action 
of  the  board  of  commissioners  to  some  extent. 
To  what  extent  ?  The  only  reasonabl  e  answer 
Is  that  the  appeal  is  denied  to  the  extent  that 
the  allowance,  and  the  proceedings  of  the 
board  in  relation  thereto,  are  in  compliance 
with  the  provisions  of  the  act.  Because  the 
language  of  the  whole  clause  reads  thus: 
""And  any  such  allowance,  and  the  proceed- 
ings of  any  board  of  commissioners  in  rela- 
tion thereto,  if  in  compliance  with  the  pro- 
Tisions  of  this  act  shall  be  final  and 
conclusive,"  so  that  the  final  and  conclusive 
character  of  the  allowance  and  proceedings 
is  conditional  and  so  if  the  words  as  we  have 
supposed  were  Intended  to  deny  the  right  of 
appeal,  then  that  denial  is  only  conditional, 
and  the  condition  upon  which  the  denial 
operates  is  that  the  allowance  and  the  pro- 
ceedings of  the  board  in  relation  thereto  are 
in  compliance  with  the  provisions  of  the  act. 
In  such  case  the  appeal  is  denied,  if  our  sup- 
position is  true,  only  where  the  allowance 
and  the  proceedings  are  in  compliance  with 
liie  provisions  of  the  act.  Where  such  al- 
lowance and  proceedings  are  not  in  compli- 
ance with  the  provisions  of  the  act,  the  right 
of  appeal  is  not  denied.  And  the  right  of 
appeal  not  being  denied  by  that  act,  where 
the  allowance  and  proceedings  are  not  in 
compliance  with  the  provisions  thereof  in 
such  cases,  the  general  law  applicable  to  ap- 
peals from  boards  of  commissioners  would 
apply.  It  provides  that :  **  From  any  decis- 
ion of  such  commissioners,  there  shall  be  al- 
lowed an  appeal  to  the  circuit  court  by  any 
person  aggrieved."  Rev.  Stat.  1881,  §  5773. 
Now  let  us  inquire  what  the  result  of  this 
construction  is.  The  manifest  result  is  that 
the  class  of  cases  in  which  an  appeal  is  not 
denied,  and  which  therefore  may  be  prose- 
cuted, are  left  undefined  and  unascertained. 
Whether  in  a  given  case  the  appeal  has  been 
denied  by  this  statute  does  not  depend  upon 
the  statute  alone,  but  upon  the  statute  and 
evidence  cUiunde.  Whether  the  appeal  has 
been  denied,  and  therefore  whether  any  ap- 
peal lies  in  a  ffiven  case,  if  our  supposition 
is  true,  must  depend  not  so  much  upon  the 
statute  as  it  does  upon  the  acts  of  the  board 
and  their  proceedings ;  not  their  proceedings 
that  appear  of  record  only,  but  all  their  pro- 
ceedings, both  those  appearing  of  record  and 
those  not  so  appearing.  It  will  not  do  to  say 
that  the  reference  is  to  such  proceedings  as 
appear  of  record  only,  because  about  the  only 
thing  that  could  appear  on  the  face  of  the 
record  showing  that  the  proceedings  were  not 
in  compliance  with  the  act  would  be  where 
the  petition  was  not  signed  by  the  requisite 
twen^  freeholders  on  which  an  allowance 
had  been  made,  or  that  the  allowance  was  for 
a  sum  in  excess  of  the  statutory  limit  of 
#1 ,  000.  In  ei ther  event,  the  al  lowance  would 
ie  void  for  want  of  jurisdiction.    An  appeal 


in  such  a  case  is  wholly  unnecessary  to  afford 
relief  against  such  void  judgment.  There- 
fore it  18  unreasonable  to  suppose  that  the 
legislature  would  make  no  provision  for  the 
correction  of  errors  and  irreirularitics,  how- 
ever gross,  and  against  which  no  relief  can 
be  had  without  appeal,  and  at  the  same  time 
provide  for  relief  by  appeal  where  it  was 
wholly  unnecessary  to  secure  that  rel  ief .  So, 
therefore,  I  hold  that  relief  is  nrovided 
against  errors  and  irregularities.  Who,  then, 
is  to  tell,  and  who  is  to  determine  the  pre- 
liminary question  whether  the  allowance  and 
proceedings  are  not  in  compliance  with  the 
act  in  order  to  secure  Uie  ri^ht  of  appeal? 
It  cannot  be  left  to  the  complaining  party  to 
decide,  because  that  would  be  to  allow  a 
party  to  sit  in  judgment  in  his  own  case, 
and  it  cannot  be  supposed  that  the  legislature 
ever  intended  to  authorize  any  such  anom- 
alous proceeding.  There  is  no*  one,  then,  to 
whom  it  can  be  supposed  the  legislature 
intended  to  delegate  such  power,  except  the 
judge  of  the  court  to  which  the  appeal  is 
taken.  And  this  leads  me  to  inquire  into  the 
theory  of  the  appellees  that,  as  they  contend 
the  legislature  meant  by  this  statute  to  au- 
thorize a  special  right  of  appeal  by  the  party 
aggrieved  making  a  showing  either  by  affi- 
davit or  oral  proof  of  extraneous  facts  to  show 
that  the  proceedings  of  the  board  had  not 
been  in  compliance  with  the  provisions  of 
the  act.  When  is  that  showing  to  be  madet 
If  made  before  the  transcript  is  filed,  the 
court  cannot  act  on  it,  because  there  is  no 
case  before  the  court;  there  is  no  jurisdic- 
tion, and  no  judicial  action  can  be  taken 
until  the  transcript  is  filed,  to  give  the  court 
jurisdiction  to  take  any  judicial  step  in  the 
case.  In  other  words,  according  to  general 
principles,  the  appeal  from  the  board  to  the 
superior  court  must  be  perfected  before  the 
superior  court  can  acquire  iurisdiction  to 
take  any  step  in  the  case.  Otherwise,  the 
superior  court  must  proceed  to  solemnly  ad- 
judicate and  determine  the  rights  of  parties 
not  before  it,  and  judicially  determine  the 
right  of  appeal  in  favor  of  one  of  the  parties 
and  against  the  other  on  an  exports  affidavit, 
or  a  mere  oral  statement  under  oath,  without  a 
complaint,  writ,  or  record.  To  suppose  the 
legislature  intended  to  authorize  such  an  un- 
heard-of proceeding  is  to  suppose  that  they 
were  bereft  of  reason  and  intelligence.  The 
only  escape  from  such  a  result  in  upholding 
appellee's  contention,  is  to  assume  that  the 
legislature  meant  to  authorize  the  court  to 
which  the  appeal  is  taken  to  entertain  the  in- 
quiry as  to  whether  the  proceedings  before 
the  board  had  been  in  compliance  with  the 
act  after  the  transcript  had  been  filed  in  the 
superior  court.  That,  however,  would  not 
help  matters  any,  unless  the  appeal  had  been 
perfected,  and  perfecting  the  appeal  would 
still  not  clothe  the  superior  court  with  juris- 
diction, unless  the  appeal  was  authorized  by 
law.  But  suppose  I  am  wrong  in  this,  and 
that  the  transcript  may  be  filed,  and  that  then 
the  superior  court  can  enter  upon  inquiry 
whether  the  proceedings  had  been  in  com- 
pliance with  the  provisions  of  the  act  or  not. 
When  and  how  is  the  trial  of  that  question 
to  take  place?     According  to  appellee's  oon- 
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tention,  the  inquiry  may  extent  to  the  qaes- 
tion  whether  the  board  had  proceeded  in 
compliance  with  the  act  in  deciding  in  ac- 
cordance with,  or  contrary  to  the  evidence, 
ds  well  as  to  determine  whether  they  had  com- 

Flied  with  the  law  in  other  respects.  And 
think  this  is  true.  Because,  if  the  statute 
intended  to  authorize  an  inquiry  as  to 
whether  the  proceedings  of  the  board  were 
in  compliance  with  the  act,  then  as  the  scope 
of  that  inquiry  is  left  wholly  unlimited  by 
the  language  of  the  act,  it  necessarily*  fol- 
lows that  the  inquiry  extends  to  the  question 
whether  the  decision  of  the  board  on  the  evi- 
dence was  in  compliance  with  the  provisions 
of  the  act  or  not.  The  query  then  arises. 
How  and  when  is  that  question  to  be  tried? 
Is  it  to  be  preliminary  to  a  trial  on  the 
merits,  that  is  to  be  in  advance  and  previous 
to  the  trial  on  the  merits?  If  so,  then  the 
merits  will  have  to  be  tried  twice  before  the 
superior  court,  because  if  it  must  be  deter- 
mined first  that  the  board  did  not  comply 
with  the  provisions  of  the  act  in  their  de- 
cisions on  the  facts,  then  the  facts  must  be 
tried  twice  on  the  appeal,  once  to  determine 
whether  an  appeal  lies,  and  if  it  is  found 
that  the  board  did  not  comply  with  the  act 
in  the  decision  on  the  evidence,  and  therefore 
that  the  appeal  lies,  then  it  must  be  tried 
again  by  the  superior  court  to  determine  the 
case  on  the  merits.  The  first  trial  of  course 
would  necessarily  be  confined  to  the  evidence 
that  was  adduced  before  the  board,  because 
no  other  or  additional  evidence  than  such  as 
was  before  the  board  could  be  adduced  on  the 
first  inquiry ;  and  on  the  second  trial,  if  it 
was  found  that  the  appeal  would  lie,  ad- 
ditional evidence  might  be  introduced.  If 
this  is  not  true,  then  it  necessarily  follows 
that  the  court  must  proceed  to  tiy  the  merits 
and  the  jurisdictional  question  both  at  one 
and  the  same  time,  that  is,  the  court  must 
proceed  to  tr^  the  merits  before  its  jurisdic- 
tion is  established.  Such  is  the  result  of  the 
construction  of  the  act  which  holds  that  it 
was  intended  thereby  to  deny  the  right  of  ap- 
peal. To  sav  that  such  a  result  is  absurd  is 
to  very  mildly  characterize  it.  To  say  that 
the  framers  of  the  act,  and  the  legislature  in 
passing  it,  intended  such  a  result  is  to  honor 
them  with  an  originality  of  thought  that 
never  before  entered  the  mind  of  a  law-maker. 
And  that  is  the  inevitable  and  only  result 
that  can  logically  follow  the  construclion 
contended  for  b^  appellees  in  support  of  their 
theory  of  a  special  right  of  appeal.  It  is  the 
only  result  that  can  logically  follow  the  con- 
struction that  the  right  of  appeal  is  denied 
by  the  act  at  all.  If  the  woras  ** final  and 
conclusive"  have  reference  to  the  right  of  ap- 
peal then  the  words,  *'if  in  compliance  with 
the  provisions  of  this  act,"  founa  in  the  same 
clause,  immediately  preceding  and  closely 
connected  therewith,  must  necessarily  have 
reference  to  the  same  thing. 

Sutherland,  Statutory  Construction,  §g  222, 
228,  says :  **  A  proviso  is  something  engrafted 
on  a  preceding  enactment,  and  is  legitimately 
used  for  the  purpose  of  taking  special  cases 
out  of  a  general  class.  .  .  .  The  nature 
and  appropriate  office  of  the  proviso  being  to 
restrain  or  qualify  some  preceding  matter,  it 
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should  be  confined  to  what  precedes  it,  un- 
less it  clearly  appears  to  have  been  intended 
to  apply  to  some  other  matter.  It  is  to  be 
construed  in  connection  with  the  section  of 
which  it  forms  a  part,  and  to  which  it  ia 
substantial  ly  an  exception.  If  it  be  a  proviso 
to  a  particular  section,  it  does  not  apply  to^ 
others  unless  plainly  so  intended.  It  mould 
be  eanstrued  with  reference  to  the  immediatdp 
preceding  parte  cf  the  ekiuse  to  which  it  ie  cU- 
tached.  In  other  words,  the  proviso  will  be 
restricted  to  the  subject  it  deals  with,  in  the 
j  absence  of  anjrthing  in  its  terms  evincing  an 
intention  to  give  it  a  broader  effect."  The 
proviso  here  is  not  arranged  as  provisos  are 
generally  arranged,  by  ^ing  placed  at  the 
end  of  the  clause  in  which  it  is  found,  but 
it  is  placed  in  the  middle  of  the  clause  upoi^ 
which  it  is  to  operate.  It  would  have  been 
more  orderly  to  have  placed  it  at  the  end  of 
the  clause.  But  for  the  purposes  of  the  ques- 
tion whether  its  application  shall  be  limited 
to  the  clause  wherein  it  is  found,  the  reason 
for  so  limiting  it  is  fully  as  strong,  if  not 
stronger,  than  if  it  had  been  placed  at  the  end 
of  the  clause.  But  I  need  not  resort  to  the 
rules  of  construction  to  confirm  the  construc- 
tion I  put  upon  this  clause  of  the  act,  be- 
cause, as  was  said  in  Storms  v.  Stevens,  104 
Ind.  50,  by  this  court :  "In  the  constructioD 
of  statutes,  the  prime  object  Is  to  ascertain 
and  carry  out  the  purpose  and  intent  of  the 
legislature.  To  do  this,  the  words  used  in 
the  statute  should  be  first  considered  in  their 

literal  and  ordinary  signification 

The  canons  of  construction  require  that  everr 
word,  phrase,  and  clause  of  a  statute  shaft 
be  given  effect,  if  possible."  ^'But,"  says- 
Sutherland  on  Statutory  Construction,  at  sec- 
tion 287:  ''First  of  all,  .  .  .  if  the  words- 
are  free  from  ambiguity  and  doubt,  and  ex- 
press plainly,  clearly,  and  distinctly  the 
sense  of  the  framers  of  the  instrument,  there- 
is  no  occasion  to  resort  to  other  means  of  in- 
terpretation. It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation.  The  stat- 
ute itself  furnishes  the  best  means  of  ite  own 
exposition."  To  the  same  effect  is  Endlich 
on  Interpretation  of  Statutes,  g  4.  The  same 
author,  at  section  265,  says:  ''That  every 
clause  and  word  of  a  statute  is  presumed  to- 
have  been  intended  to  have  some  force  and 
effect."  Endlich,  Interpretation  of  Statutes^ 
§28. 

Says  Sutherland  on  Statutory  Construction^ 
§  215 :  "  Exceptions,  provisos,  interpretati^ 
repealing,  and  saving  clauses  are  often  in- 
troduced to  restrict  or  qualify  the  effect  of 
general  language. "    So,   then,  according  to- 
these  settled  rules  of  construction,  we  must 
presume  that  the  legislature  intended  the 
language,  "if  in  compliance  with  the  pro- 
visions of  this  act, "  to  have  some  meaning, 
force,  and  effect.    And  when  the  clause  la 
put  together,  its  meaning  is  so  plain  that  in- 
terpretation is  wholly  unnecessary.     That  ifl» 
if  the  words  "final  and  conclusive"  have  ref- 
erence to  the  right  of  appeal  at  all,  then  the- 
condition  or  proviso  restricts  and  qualifies, 
the  effect  of  these  words,   or  if  the  word* 
"  final  and  conclusive"  have  reference  to  some- 
thing else  than  the  rieht  of  appeal,  then  the 
condition  or  proviso  likewise  restricts  and 
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qnmlifles  the  force  and  eflfect  of  the  words, 
no  matter  what  it  is  that  they  have  reference 
to.  80,  therefore,  if  the  words  "  final  and 
conclusiye**  have  reference  to  the  right  of 
appeal,  and  it  was  intended  thereby  to  deny 
such  ri£ht,  then  the  condition  or  proviso,  "  if 
in  compliance  with  the  provisions  of  this 
act,"  was  intended  to  qualify  and  restrict 
sucJi  denial  of  the  right  of  appeal  to  such 
cases  only  as  those  wherein  the  allowance  and 
the  proceedings  in  relation  thereto  had  been 
in  compliance  with  the  provisions  of  the 
act.  It  is  therefore  very  clear,  both  upon 
reason  and  authority,  that  if  the  words  "final 
and  conclusive**  have  reference  to  the  right 
of  appeal,  and  deny  such  right,  the  conclu- 
sion follows  irresistibly  that  such  denial  is 
restricted  by  the  proviso,  so  that  the  appeal 
is  only  denied  in  such  cases  as  fall  within  the 
proviso  or  condition.  If  this  is  not  so,  then 
what  does  the  condition  or  proviso  mean?  If 
it  does  not  refer  to  the  right  of  appeal  and 
restrict  the  denial  thereof,  then  it  can  refbr 
to  nothing  else,  unless  the  words  *' final  and 
conclusive**  have  no  reference  to  the  right  of 
appeal  at  all.  Whatever  the  latter  words  have 
reference  to,  the  condition  or  proviso  refers 
to  the  same.  If  we  were  even  to  concede  that 
the  language  denies  the  right  of  appeal  in 
all  cases  falling  within  its  terms,  it  could 
not  cut  off  the  right  of  appeal  in  this  case. 
What  is  it  that  is  made  ^^  final  and  con- 
clusive?" It  is  *' any  such  allowance  and  the 
proceedings  of  any  board  of  commissioners 
in  relation  thereto, "  and  notiiing  else. 

In  this  case,  there  was  no  such  allowance, 
and  there  were  no  proceedings  of  the  board  of 
commissioners  in  relation  thereto.  Why, 
then,  say  the  right  of  appeal  in  this  case  is 
denied  by  the  act?  Admitting  tD  the  fullest 
extent  that  the  language  employed  in  Uie 
statute  was  intended  to  deny  the  right  of  ap- 

f^eal  in  all  cases  falling  within  its  terms,  yet 
t  would  be  such  a  broad  stretch  of  that  lan- 
gnage  to  hold  that  the  right  of  appeal  is  de- 
nied where  there  is  no  allowance,  and  where 
there  are  no  proceedings  in  relation  to  such 
allowance,  with  all  due  respect  and  defer- 
ence for  the  opinion  of  my  brethren,  seems  to 
me  little  less  than  Judicial  legislation.  8uch 
a  holding  can  only  be  justified  by  interpo- 
lating words  into  the  statute  that  are  not 
there,  or  by  striking  out  words  that  are  there. 
I  am  not  unmindful  of  the  rule  so  well  ex- 
pressed by  Mr.  Sutherland  in  his  work  al- 
ready referred  to,  that  ''not  only  may  the 
meaning  of  words  be  restricted  by  the  sub- 
ject-matter of  an  act,  or  to  avoid  repug- 
nance with  other  parts,  but  for  like  reasons 
tliey  may  be  expanded."  Sutherland,  Stat. 
Constr.  §  219. 

There  is  nothing  in  the  subject-matter  of 
tlie  act  as  to  its  general  scope,  purpose  or 
intention,  nor  is  there  any^  repugnance  of  the 
language  under  immediate  mention  with 
other  parts  of  the  act.  requiring  the  words 
under  consideration  to  be  restricted  or  ex- 
pended to  conform  to  the  general  intent,  or 
to  avoid  repugnance.  Says  the  same  author, 
section  238 :  **  When  the  meaning  of  a  stat- 
ute is  clear  and  its  provisions  are  susceptible 
of  but  one  interpretation,  that  sense  must  be 
accepted  as  the  law ;  its  consequences,  if  evil, 
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can  only  be  avoided  by  a  change  of  the  law 
itself,  to  be  effected  by  the  legislature  itself, 
and  not  by  Judicial  construction.  But  an  in- 
terpretation of  a  statute  which  must  lead  to 
consequences  which  are  mischievous  and  ab* 
surd  is  inadmissible  if  the  statute  is  suscep- 
tible of  another  interpretation  by  which  such 
consequences  can  be  avoided.  For  this  pur- 
pose, all  parts  of  a  statute  are  to  be  read  and 
compared.  Still,  when  the  words  of  a  pro- 
vision are  plainly  expressive  of  an  intent, 
not  rendered  dubious  by  the  context,  no  in- 
terpretation can  be  permitted  to  thwart  that 
intent ;  the  interpretation  must  declare  it  and 
it  must  be  carried  into  effect  as  the  sen.<ie  of 
the  law. "  Nor  can  I  concur  with  the  prevail- 
ing opinion  that  a  strict  construction  should 
be  adopted  concerning  the  right  of  appeal. 
In  ffauk  v.  Barthold,  78  Ind.  25,  involving 
the  right  of  appeal  from  the  county  board, 
Elliott,  J,,  speaking  fd^  the  court  said: 
''The  right  of  appeal  from  final  Judgmenta 
of  inferior  tribunals  is  one  which  ought  not 
to  be  abridged  by  strict  construction ;  but  on 
the  contrary,  should  rather  be  extended  for 
the  provisions  of  the  statute  conferring  it  are 
clearly  remedial."  To  the  same  effect  are 
Endlich,  Interpretation  of  Statutes,  g  108, 
and  Sutherland,  Stat.  Constr.,  g§  207,  846, 
848.  But  if  we  even  concede  that  the  words 
of  the  act  already  quoted  have  reference 
to  the  right  of  appeal,  and  adopt  a  strict  con- 
struction of  the  entire  clause  as  laid  down 
in  the  prevailing  opinion  and  adhere  to  the 
strict  letter  of  the  statute,  then  the  right  of 
appeal  from  the  board  of  commissioners  in 
this  case  is  not  denied  by  the  statute,  because 
there  was  no  allowance  in  this  case  made  by 
the  board.  The  language  is:  *'And  any 
such  allowance,  and  the  proceedings  of  any 
such  board  of  commissioners  in  relation  there- 
to, if  in  compliance  with  the  provisions  of 
this  act,  shall  be  final  and  conclusive."  It 
is  the  allowance,  and  the  proceedings  in  rela- 
tion to  such  allowance,  that  are  made  final 
and  conclusive,  and  not  the  disallowance  and 
the  proceedings  in  relation  thereto.  A  strict 
adherence  to  the  letter  of  the  act  cannot  re- 
sult in  the  denial  of  the  right  of  appeal  to 
the  superior  court ;  because  there  is  no  lan- 
guage in  it  that  can  be  tortured  into  mean- 
ing that  the  action  of  the  board  shall  be  final 
and  conclusive  where,  as  here,  no  allowance 
has  been  made,  and  there  are  no  proceedings 
of  such  board  in  relation  to  such  an  allow- 
ance. I  concede  that  such  a  result  is  both 
absurd  and  unjust ;  absurd  because  an  appeal 
is  denied  by  the  act  where  tlie  allowance  is 
made,  and  where  no  allowance  is  made  there 
is  no  denial  of  an  appeal,  and  by  the  general 
statute  already  referred  to,  an  aopeal  is  au- 
thorized.    Rev.  Stat.  1881,  §  5772. 

Such  result  is  unjust,  because  an  appeal 
will  lie  and  is  authorized  where  no  allow- 
ance has  been  made,  but  where  an  allowance 
has  been  made,  the  heaviest  taxpayer  in  the 
county  cannot  appeal.  There  might  have 
been  an  allowance  in  this  case  of  $3000  sad- 
dled onto  the  taxpayers  of  the  county,  and  all 
the  taxpayers  of  the  county  combined  could 
not  have  appealed  from  such  allowance ;  and 
yet  where  no  allowance  is  made,  the  peti« 
tioners  may  appeal.     In  other  words,  con« 
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strulng  the  words  "final  and  conclusive*  to 
have  reference  to  the  right  of  appeal,  it  re- 
sults in  the  absurdity  and  injustice  of  allow- 
ing the  right  of  appeal  where  no  allowance 
is  made,  and  denyingsuch  right  where  an 
allowance  is  made.  What  framer  of  the  act 
with  ordinary  intelligence,  and  what  leeis- 
lator.  could  have  conceived  the  thought  o?  so 
many  absurd  results,  and  so  many  uniust  re- 
sults as  I  have  pointed  out  above,  and  which 
inevitably  must  follow  that  construction 
which  makes  the  words  **  final  and  conclusive" 
to  mean  a  denial  of  the  right  of  appeal?  It 
puts  the  whole  act  out  of  joint  and  makes  it 
incongruous  with  itself;  it  makes  it  im- 
practicable, mysterious,  and  hard  to  under- 
stand, as  any  piece  of  work  will  generally 
be  and  any  statute  will  be  when  the  attempt 
is  made  to  use  or  apply  it  in  a  mode  never 
designed  by  its  m^ker  or  author.  Since  the 
construction  adopted  by  the  prevailing  opin- 
ion produces  absurd  and  unjust  consequences, 
the  canons  of  construction  require  us  to  look 
for  some  other  construction  as  the  one  prob- 
ably in  the  mind  of  the  legislature.  The 
words  ''final  and  conclusive"  do  not  neces- 
sarily, nor  Indeed  ordinarily,  have  reference 
to  the  right  of  appeal  in  a  statute  like  the 
one  under  consideration.  The  act  provides 
that  **  whenever  twenty  or  more  resident  free- 
holders of  the  county  .  .  .  shall,  by  their 
petition,  filed  with  the  board  of  commission- 
ers of  such  county,  represent  that  the  annual 
salary  of  the  judge  of  said  circuit  or  superior 
court  as  otherwise  provided  by  law  is  not 
adequate  compensation  for  the  services  of  such 
judge,  and  should  be  increased  in  a  sum  to 
be  specified  in  such  petition,  then  it  shall  be 
the  duty  of  the  board,  etc.,  ...  to  con- 
sider such  petition  and  bear  evidence  thereon, 
and  thereupon,  within  the  limits  of  such  ev- 
idence, ■  but  in-no  event  in  excess  of  the  sum 
of  one  thousand  five  hundred  dollars  or  in  ex- 
cess of  the  sum  specified  in  such  petition, 
such  board,  etc.,  .  .  .  may  by  entry  of 
record  fix  and  allow  a  certain  sum  as  an  ad- 
dition to,  or  increase  of  the  annual  salary  of 
the  judge  of  such  circuit  or  superior  court." 
It  will  be  observed  that  it  is  provided  that 
the  board  shall  take  the  action  therein  re- 
quired whenever  twenty  or  more  freeholders 
of  the  county  petition  the  board,  etc.  Now 
it  would  be' very  absurd  indeed,  if  the  leg- 
islature in  this  language  meant  literally  just 
what  they  have  said,  without  any  qualifica- 
tion or  restriction.  If  they  have,  then  twenty 
freeholders  can  petition  the  board  at  this  term 
to  make  such  an  order,  and  go  through  the 
trial  and  hearing  of  the  evidence,  which  is 
followed  by  an  entry  of  record  of  an  allow- 
ance, or  a  refusal  to  make  such  an  allow- 
ance. And  at  the  next  term,  or,  in  the  lan- 
guage of  the  act,  "  whenever"  another  twenty 
or  more  freeholders,  who  may  be  dissatisfied 
with  the  first  order,  can  by  a  petition  compel 
the  commissioners  to  ^o  through  the  same 
performance  again,  ana  so  on  to  the  end  of 
the  list  of  freeholders  in  the  county.  Be- 
cause, as  admirably  stated  by  Sutherland 
on  Statutory  Construction,  section  238,  that 
"one  who  contends  that  a  section  of  an  act 
must  not  be  read  literally  must  be  able  to 
show  one  of  two  things,  either  that  there  is 


some  other  section  which  cuts  down  or  ex- 
pands its  meaning,  or  else  that  the  section 
itself  is  repugnant  to  the  general  purview." 
It  will  hardly  be  claimed  by  any  one  that 
the  section  last  quoted  is  repugnant  to  the 
purview  because  itself  constitutes  the  prin 
cipal  part  of  the  act.  We  have  already  seen 
that  it  is  one  of  the  canons  of  constructioD 
that  an  absurd  result  fiowing  from  a  particu- 
lar construction  makes  it  the  duty  of  the  court 
to  explore  the  act,  and  find  if  possible  some 
other  construction  as  the  one  more  probably 
in  mind  by  the  law- maker.  The  absurd  re- 
sult which  the  literal  reading  of  the  section 
just  quoted  leads  to  is  clearly  and  plainly 
counteracted  and  avoided  by"  the  clause  of 
section  two  that  we  have  quoted.  In  order 
to  obviate  the  absurd  and  undesirable  result 
of  allowing  a  fresh  petition  by  twenty  new 
freeholders  to  be  filed  after  one  had  been 
passed  upon  by  the  board,  and  thus  compel 
a  trial  of  the  same  question  times  without 
limit,  It  is  provided  that  the  proceedings 
shall  be  **  final  and  conclusive. "  Isow  if  these 
words  were  used  bv  the  legislature  to  cut  off 
the  right  of  appeal,  then  they  were  not  used 
to  restrain  or  cut  down  the  full  scope  and 
meaning  of  the  first  section,  allowing  the 
question  to  be  tried  as  many  times  as  twenty 
new  petitioners  should  move  in  the  matter. 
It  would  not  have  been  necessary  to  insert 
such  a  provision  to  make  the  proceedings 
final  and  conclusive  against  tbe  twenty  or 
more  freeholders  who  were  parties  to  the  pro- 
ceeding by  having  signed  Uie  petition.  Be- 
cause It  is  a  general  principle  of  law  as  de- 
clared by  this  court  in  State  v.  Page,  63  Ind. 
212,  tJiat  "in  a  former  recovery  to  be  a  bar, 
it  must  appear  that  there  is  an  identity  be- 
tween the  present  and  previous  cause  of  ac- 
tion, and  that  the  parties  In  the  present  ac- 
tion are  the  same  as  in  the  previous  one,  or 
else  that  they  claim  under  the  parties  to  such 
previous  action." 

To  the  same  effect  is  Bildand  v.  MeManomy, 
82  Ind.  139.  While  these  general  principles 
of  law  made  it  wholly  unnecessary  to  provide 
in  the  act  that  the  proceedings  should  be 
final  and  conclusive  as  to  the  petitioners  that 
were  parties,  yet  if  it  was  desired  to  make 
it  final  and  conclusive  as  to  all  others  not 
parties,  so  as  to  avoid  the  absurd  result  of 
allowing  the  question  to  be  tried  every  three 
months  by  new  petitioners,  it  became  nec- 
essary to  provide  that  the  proceedings  should 
be  final  and  conclusive,  that  is,  final  and 
conclusive  against  collateral  or  indirect  at- 
tack in  the  re-opening  of  the  question  before 
the  same  tribunal,  cither  many  times,  or  one 
time.  There  is  no  reason,  therefore,  for  say- 
ing that  in  applying  the  words  final  and  con- 
clusive to  mean  that  the  proceedings  were 
intended  thereby  to  be  placed  merely  beyond 
collateral  attack,  that  such  a  provision  was 
wholly  unnecessary.  Section  239  of  Suther- 
land on  Statutory  Construction,  says:  "The 
practical  inquiry  is  usually  what  a  par- 
ticular provision  clause  or  word  means.  To 
answer  it,  one  must  proceed  as  he  would 
with  any  other  composition,  construe  it  with 
reference  to  the  leading  idea  or  purpose  of 
the  whole  instrument.  The  whole  and  every 
part  must  be  considered.    .    .    .    This  survey 
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•ad  comparison  are  neoessary  to  ascertain  the 
purpose  ol  the  act  and  make  all  the  parts 
oarmonious.  They  are  to  be  brought  into 
«coord  if  practicable,  and  thus  if  possible 
fflTO  a  sensible  and  intelligible  effect  to  each 
in  furtherance  of  the  general  design.  .  .  . 
It  is  said  to  be  the  most  natural  exposition 
of  a  statute  to  construe  one  part  by  another, 
for  that  expresses  the  meaning  of  the  makers. 
.  .  .  If  the  comparison  of  one  clause  with 
the  rest  of  the  statute  makes  a  certain  proposi- 
tion clear  and  undoubted,  the  act  must  be 
<x>n8trued  accordingly,  and  ought  to  be  so 
oonstnied  as  to  make  it  a  consistent  whole. 
If,  after  all,  it  turns  out  that  that  cannot 
be  done,  then  the  construction  that  produces 
the  greatest  harmony  and  the  least  inconsist- 
ency is  that  which  ought  to  prevail. "  Now, 
if  we  follow  these  rules  and  construe  the 
words  ** final  and  conclusive"  in  the  second 
section  to  mean  only  that  the  proceedings 
were  intended  thereby  to  be  placed  beyond 
collateral  attack  if  not  appealed  from,  bj 
preventing  a  retrial  thereof  by  new  peti- 
tioners, and  that  it  was  not  intended  thereby 
to  restrict  the  right  of  appeal  at  all,  we 
ahall  find  that  such  construction  assigns  a 
meaning  to  those  words  that  renders  the  act 
a  consistent  whole,  and  relieves  it  from  in- 
consistency, and  at  the  same  time  leads  to 
no  absurd  or  unjust  results.  It  is  no  objec- 
tion to  this  construction  that  it  makes  such 
proceedings  final  and  conclusive  as  against 
persons  who  were  not  made  parties,  because 
it  leaves  all  those  whose  rights  may  be 
affected  on  account  of  their  beilig  taxpayers 
the  right  to  become  parties  under  the  general 
law  authorizing  appeals  from  all  decisions 
by  filing  an  aflldavit  setting  forth  an  interest 
in  the  matter  decided,  and  on  such  appeal, 
allows  the  whole  question  to  be  tried  ds  novo; 
whereas,  the  other  construction  denies  such 
right  absolutely  and  unconditionally  to  those 
whose  rights  have  been  invaded  and  taken 
«way  by  the  proceedings. 

I  nave  been  discussing  the  question  as  if 
it  were  an  open  one  in  this  court,  but  it  is 
not.  The  question  was  settled  in  this  court 
twelve  years  ago,  in  a  case  where  the  whole 
subject  was  reviewed  in  an  able  opinion  by 
Woods,  J.,  speaking  for  the  court  in  Qrunn- 
fneyer  v.  Logansport,  76  Ind.  549,  wherein  a 
large  number  of  cases  were  overruled  and 
where  it  was  said :  "  A  further  consideration 
of  the  subject  has  brought  us  to  the  con- 
olusion  that  the  statement  of  the  rule  made 
in  the  last-named  case  is  inaccurate  in  so 
far  as  it  denies  an  appeal  from  an  order  or 
judgment  in  a  proceeding  wherein  the  de- 
termination of  the  board  is  by  law  declared 
•conclusive  merely.  The  81st  section  of  the 
Act  for  the  organization  of  county  boards, 
.  .  .  (Rev.  Stat.  1881,  g  6772)  gives  an 
■appeal  *from  all  decisions  of  such  commis- 
aioners.'  The  general  law  in  which  this 
provision  is  found,  and  which  defines  the 
powers  and  dlities  of  county  boards,  and 
anch  si>ecial  enactments  as  have  been  or  may 
be  pa^ed  in  reference  to  special  proceedings 
before  these  boards  should  be  construed  as 
being  in  pari  materia;  that  is  to  say,  as  if  all 
were  contained  in  one  act.  It  is  only  upon 
this  principle  that  an  appeal  can  be  allowed 
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in  any  such  special  proceeding,  where  the 
act  authorizing  it  does  not  expressly  give 
the  right  of  appeal.  If  the  81st  section  of 
the  General  Law,  and  the  provisions  of  the 
act  for  the  incorporation  of  towns,  were  found 
in  a  single  statute,  there  would  hardly  arise 
a  suggestion  of  any  inconsistency  between 
the  right  of  appeal  given  in  the  one  section 
from  all  decisions  and  the  conclusive  char- 
acter of  the  final  order  or  judgment  of'  the 
board  in  a  particular  proceeding,  as  declared 
in  another  section.  The  latter  provision 
would  not  be  deemed  to  affect  the  right  of 
appeal,  but  would  be  construed  to  mean  that, 
unless  appealed  from  and  vacated,  the  order 
should  be  held  to  be  conclusive  against  in- 
direct or  collateral  attack,  and  such,  we 
think,  is  the  proper  construction  of  the  pro- 
vision, though  found  in  a  separate  special 
act.  .  .  .  We  therefore  hold  that,  under 
section  81  of  the  General  Law,  there  is  a 
right  of  appeal  from  any  decision  of  a 
judicial  character  made  by  a  county  board 
in  any  proceeding,  unless  the  rf^ht  is  denied 
expressly  or  by  necessary  implication,  and 
such  implication  does  not  arise  from  the  fact 
that  the  judgment  is  declared  to  be  con- 
clusive." 

I  think  the  prevailing  opinion  rreatly 
misconceives  what  was  involved  and  decided 
in  that  case.  The  main  and  only  question 
that  was  involved  was  the  right  of  appeal 
from  the  board  of  commissioners.  The  ap- 
pellants in  that  case  presented  a  petition  to 
the  board  of  commissioners  of  Cass  county 
for  the  incorporation  of  the  town  of  Taber- 
ville.  The  city  of  Logansport.  appeared  be- 
fore the  board  and  objected  by  answer  say- 
ing the  board  should  not  take  action  in  the 
niatter  because  the  territory  described  in  the 
petition  was  and  had  been  for  nine  years 
within  the  exclusive  jurisdiction  of  tlie  city 
of  Logansport.  Thereupon  the  board  gave 
judgment  rejecting  the  petition  and  refusing 
to  order  the  incorporation  of  sliid  town.  The 
petitioners  appealed  to  the  circuit  court, 
where  on  motion  of  the  city,  the  appeal  was 
dismissed.  The  petitioners  appealed  to  this 
court  from  the  judgment  of  dismissal  in  the 
circuit  court.  The  dismissal  was  defended 
in  this  court  on  the  ground  that  the  statute 
authorizing  the  proceeding  before  the  county 
board  or  the  incorporation  of  towns  by  its 
terms  denied  the  right  of  appeal  from  the 
action  of  the  board  to  the  circuit  court  and 
hence  that  court  had  correctly  dismissed  the 
appeal.  That  was  the  question  presented  to 
this  court  in  that  case,  and  that  was  the 
question  decided.  Two  other  questions  in- 
cidental to  that  question  were  considered  and 
also  decided  but  in  such  a  way  as  not  to 
weaken  the  authority  of  the  decision  on  the 
main  question.  One  of  these  questions  was 
whether  the  board  had  the  right,  and  was  in 
duty  bound  to  take  judicial  notice  of  the  in- 
corporation of  the  city  of  Logansport  under 
the  statute  in  relation  thereto,  which  pro- 
vides that  the  order  incorporating  such  city 
*' shall  be  held  in  all  courts  as  conclusive 
evidence  of  such  incorporation  in  any  suit 
pending  Uierein.''  This  provision  was  not 
urged  in  opposition  to  the  right  of  appeal 
from  the  action  of  the  board  which  haa,  by 
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order  previously  entered  in  its  record,  incor- 
porated the  city  of  Logansport.  The  board 
WAS  iustifled  in  taking  judicial  notice  of 
such  incorporation,  and  that  the  territory  pro- 
posed to  be  incorporated  as  Taberville  was 
within  the  corporate  limits  of  the  city  of 
Iiogansport,  and  hence  could  not  be  incor- 

f^orated  into  another  municipal  corporation, 
c  was  held  in  opposition  to  his  contention 
that  ^ough  judicial  notice  should  have  been 
taken  of  the  incorporation  of  the  city,  yet 
that  whether  the  territory  proposed  for  incor- 
poration as  Taberville  was  within  the  cor- 
porate limits  of  the  citv  of  Logansport  was  a 
question  of  fact  of  which  the  courts  could 
not  take  judicial  knowledge.  That  holding 
did  not  and  could  not  have  any^  effect  on  the 
decision  of  the  main  question,  namely, 
whether  there  was  a  right  of  appeal  from 
the  action  of  the  board  to  the  circuit  court. 
Notwithstanding  that  holding,  if  the  law 
^ave  no  right  ox  appeal,  the  action  of  the 
circuit  court  in  dismissing  the  appeal  from 
the  board  must  have  been  affirmed,  but  it  was 
reversed,  and  it  was  reversed  on  the  ground 
that  an  appeal  would  lie  in  such  a  case.  It 
is  true,  the  learned  judge  who  wrote  the 
opinion  incidentally  remarks  that  ''the  lan- 
guage of  the  law  is,  that  the  order  shall  be 
conclusive  in  all  suits  bv  or  against  such  in- 
corporation. An  appeal  from  the  order  es- 
tablishing or  refusing  to  establish  the  incor- 
poration Is  not  a  suit  by  or  aj^inst  it.  The 
reference  is  to  subsequent  suits  in  which  it 
mav  be  a  party.  We  therefore  hold  that 
under  section  81  of  the  General  Law,  there  is 
a  right  of  appeal  from  any  decision  of  a  ju- 
dicial character  made  by  a  county  board  in 
any  proceeding,  unless  it  is  denied  expressly 
or  by  necessary  implication,  and  such  im- 
plication does  not  arise  from  the  fact  that  the 
judfi;ment  is  declared  to  be  conclusive." 

The  statute  quoted  from  in  the  above  ex- 
tract is  the  one  for  the  incorporation  of  towns, 
and  the  one  under  which  the  proceedings  in 
that  case  were  instituted  and  prosecuted,  and 
the  one  bv  which  it  was  contended  in  that 
case  the  right  of  appeal  from  the  order  was 
denied  and  cut  off.  And  it  was  attempted 
thereby  to  justify  the  action  of  the  circuit 
court  in  dismissing  the  appeal.  Now  this 
court  laid  down  and  decid^  two  propositions 
of  law  as  the  ground  or  foundation  of  its  de- 
cision that  the  right  of  appeal  existed  in  that 
case,  and  as  a  reason  why  the  circuit  court 
erred  in  dismissing  the  appeal.  Either  of 
the  reasons  was  su&cient  to  justify  the  rul- 
ing and  decision  on  the  main  Question.  One 
of  these  grounds  for  the  conclusion  reached 
was  that  notwithstanding  the  statute  under 
which  tlie  proceeding  was  had,  made  the  final 
order  of  incorporation  conclusive,  yet  that  an 
appeal  would  1  ie  from  such  order.  The  other 
ground  was  that  the  statute  only  made  the 
final  order  of  incorporation  conclusive  in  all 
suits  by  or  against  such  incorporation,  hold- 
ing that  the  reference  is  to  subsequent  suits 
by  or  against  the  corporation.  The  question 
tlilus  decided,  that  the  reference  was  to  sub- 
sequent suits  by  or  against  it,  was  not  en- 
tirely clear  from  doubt.  There  was  at  least 
room  for  a  difference  of  opinion  on  that  point. 
But  this  court  has  settled  that  by  deciding 
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it  as  one  of  the  grounds  of  the  oonchisioQ 
reached,  it  also  decided  the  other  proposition 
as  one  of  the  grounds,  and  the  first  ground  of 
thf^t  ooiclusion.  The  prevailing  opinion 
crron-.msly  assumes  in  substance  that  only 
one  of  these  grounds  could  be  valid  and 
binding  as  a  decision  and  as  authority.  That 
is  one  only  uf  the  legal  propositions  an- 
nounced and  decided  incidental  to,  and  a» 
one  of  the  grounds  of  the  conclusion  reached 
can  be  valid  and  binding  as  authority  because 
the  other  ground  was  unnecessary  to  the  sup- 
port of  the  conclusion  reached,  and  hence  not 
binding  and  authoritative.  I  concede  that  & 
question  decided  that  is  not  before  the  courts 
and  not  involved  in  the  case  is  obiter  dicivm^ 
and  not  binding  authority.  But  when  the 
court  decides  incidental  questions  essential 
to  the  support  of  the  conclusion  reached,  and 
happens  to  decide  two  such  questions  when 
one  would  have  been  sufficient  to  support  the 
conclusion,  one  of  such  incidental  decisions 
is  just  as  binding  a  decision  and  as  author- 
itative as  the  other.  Had  one  only  of  those 
Incidental  decisions  been  announced  as  the 
only  ground  in  support  of  the  conclusion 
reached,  and  that  one  had  been  that  tlie  ap* 
peal  would  lie  notwithstanding  the  statute 
under  which  the  proceeding  was  had,  pro- 
vided the  order  should  be  conclusive  no  one 
would  deny  that  it  would  in  that  case  be  au- 
thoritative, and  not  obiter  dictum.  It  cannot 
be  any  the  less  so  because  another  reason  ia 
given  in  support  of  the  conclusion  reached, 
because  anocher  incidental  question  is  de- 
cided as  an  additional  ground  on  which  to 
rest  the  concl  usion  reached.  To  i  1 1  ustrate  my 
meaning :  The  prevailing  opinion  is  rested 
upon  two  grounds  to  dupport  the  conclusion 
reached.  One  is  that  the  statute  denies  the 
right  of  appeal ;  the  other  is,  that  the  statute 
called  into  exercise  no  judicial  power  or  func» 
tion,  but  merely  the  ministerial  or  adminis- 
trati  ve  authority  of  the  board.  Either  ground 
is  sufficient  to  defeat  the  appeal,  and  either 
ground  is  amply  sufficient  to  support  the  con- 
cl nsion  by  m;  brethren.  After  the  prevail* 
ine  opinion  is  printed  in  the  reports,  a  case 
arfses  in-  one  of  the  trial  courts  involving  the 
right  of  appeal  from  the  board  under  a  stat- 
ute providing  for  a  special  proceeding  before 
the  county  board  regarding  some  other  sub- 
ject, with  a  provision  that  the  order  shall  be 
final  and  conclusive.  On  a  motion  to  dis- 
miss the  appeal  on  the  gror.nd  that  it  is  de- 
nied by  the  statute,  the  moving  party  reads 
the  prevailing  opinion.  But  the  opposite 
party  points  to  the  fact  that  Uie  decision  in 
saying  the  statute  denies  the  right  of  appeal 
is  obiter  dictum,  and  shows  that  the  other 
ground  on  which  the  decision  was  rested, 
namely,  that  the  question  involved  before 
the  IxMird  was  not  judicial,  but  ministerial 
or  administrative,  was  sufficient  to  support 
the  conclusion  reached,  and  therefore  'the 
point  that  the  statute  denies  the  appeal  waa 
wholly  unnecessary  and  Mter  dictum.  He 
refers  to  the  bodv  of  the  prevailing  opinion 
to  prove  that  it  ftself  says  that  the  decision 
cannot  be. authority  on  both  points.  Another 
case  arises  involving  whether  the  exercise  of 
similar  powers  to  those  called  into  exercise 
by  the  county  board  are  judicial,  and  if  noV 
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the  appeal  should  be  dismissed,  and  in  sup- 
port 01  a  motion  to  dismiss  tlie  appeal,  the 
prevailing  opinion  is  read,  but  the  attorney 
on  the  other  side  points  out  that  there  were 
two  ^rounds  on  which  the  conclusion  was 
rested,  and  that  the  other  ffround  being  that 
the  statute^  denied  the  right  of  appeal  was 
am 


an 


iply  sufficient  to  support  the  conclusion, 

a  all  that  was  said  about  the  power  exer- 
cibed  being  not  judicial  was  unnecessary  to 
the  decision,  the  other  ground  being  sufficient 
to  support  the  conclusion  reached  ;  thus  end- 
ing in  well  nigh  oyerthrowing  the  prevail- 
ing opinion  as  authority  on  either  point.  It 
was  said  in  Carter  y.  iiennisan,  7  Gill,  157, 
that  ''general  views  expressed  hj  the  court 
as  illustrative  of,  but  not  necessarily  leading? 
to,  the  opinion  on  the  point  intended  to  be 
decided,  are  not  to  be  treated  as  conclusive, 
when  similar  topics  come  up  directly  for 
Judgment.  But  we  are  not  aware  of  the  au- 
thority which  will  sustain  the  proposition 
assumed,  .  .  .  that  the  unanimous  opin- 
ion of  a  state  court  of  the  jiighest  appellate 
jurisdiction,  directly  on  the  point  which  is 
supposed  by  the  cuurt  to  be  presented  by  the 
record,  and  which  is  elaborately  discussed 
by  counsel,  and  is  investigated  with  care, 
and  solemnly  delivered  by  the  court,  can  be 
disregarded  as  obiter  dictum,  merely  because 
it  is  since  discovered  that  some  other  point 
existed  on  which  the  Judgment  rendered 
might*  have  been  rested.  If  any  such  author- 
ity exists,  it  has  not  been  referred  to.**  See 
also  5  Am.  &  Eng.  Encyclop.  Law,  664 ;  17 
Am.  &  En^.  Encyclop.  liaw,  1. 

I  therefore  am  of  opinion,  not  only  that 
tny  brethren  have  gravely  misconceived  the 
true  force  of  the  wmeenmeyer  Gate,  but  they 
have  made  the  decision  herein  self- destructive 
as  authoritv.  Another  incidental  question 
was  decided.,  absolutely  essential  to  the  decis- 
ion of  the  main  question,  and  that  was, 
whether  a  petition  for  the  incorporation  of  a 
town  presented  to  the  board  of  commissioners 
a  case  invoking  the  exercise  of  judicial  power 
and  that  therefore  the  appeal  would  lie.  I 
do  not  claim  that  any  of  these  cases  involved 
a  statute  like  the  one  involved  in  the  Orueen- 
mever  Case  or  the  one  here  involved.  This 
hofdinff  in  no  way  obviated  the  decision  of 
the  main  question,  but  made  the  way  clear 
for,  and  its  decision  essential  to,  the  final 
determination  of  the  case  in  this  court.  I 
am  therefore  clearly  of  opinion  that  the  ricrht 
of  appeal  from  the  boa^  was  directly  in- 
Tolved,  though  the  statute  made  the  order 
appealed  from  conclusive  in  that  case,  and 
was  squarely  decided  in  favor  of  that  right, 
and  that  such  decision  was  unavoidable  and 
absolutely  essential  to  the  determination  of 
the  case  in  this  court.  If  that  does  not  make 
it  an  authoritative  decision,  then  there  are  no 
decisions  of  this  court  that  are  authority  or 
binding  on  anybody.  And  the  onljr  way  to 
avoid  its  binding  force  is  to  overrule  it  frank- 
ly, if  it  is  wrong  in  principle.  But  it  is  too 
strongly  entrenched  in  sound  principle  and 
reason  for  any  one  to  be  bold  enough  to  pro- 
pose its  overthrow. 

During  the  twelve  years  of  its  existence, 
it  has  not  only  never  been  questioned  but  it 
has  been  cited  as  authority  on  the  point  of 
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the  right  of  appeal  by  this  court  in  the  fol- 
lowing and  perhaps  other  cases,  namely : 
Jiieketts  v.  Spraker,  77  Ind.  879 ;  Bryan  y. 
MoorCf  81  Ind.  18;  Marian  County  Comrs.  v. 
PreeOey,  81  Ind.  866 ;  JUiUer  v.  Bmbree,  88 
Ind.  186;  Burkam  v.  8tate,  88  Ind.  200; 
White  County  Comrs.  v.  Karp,  90  Ind.  28H ; 
Cicero  v.  Williameon,  91  Ind.  642 ;  Padgett  v. 
State,  93  Ind.  897 ;  Terre  Haute  v.  Beach,  96 
Ind.  144 ;  Logansport  v.  LaRoee,  99  Ind.  127 ; 
Platter  y.  Elkhart  County  Comrs.  108  Ind. 
874 ;  Farley  v.  Hamilton  County  Comrs.  126 
Ind.  469 ;  8iate  v.  Tippecanoe  County  Comrs. 
181  Ind.  94 ;  Dayton  Gravel  Boad  Go.  v.  Tip- 
pecanoe County  Comrs.  181  Ind.  690. 

From  an  examination  of  these  cases  It  will 
be  found  that  during  the  twelve  years  that 
Orvsenmeyer  v.  Logansport,  supra,  has  not 
only  been  regarded  as  an  authoritative  decis- 
ion on  the  right  of  appeal  from  the  board  of 
commissioners,  but  the  long  line  of  cases 
citinic  it  on  that  point  places  it  in  the  list 
of  leading  cases  m  this  court  on  that  ques- 
tion, and  shows  that  it  has  been  steadily 
growing  in  favor  with  the  court.  In  Hatter 
V.  Elkhart  County  Comrs.,  supra,  it  was  said 
by  Elliott,  J.,  speakin&r  for  the  court,  that: 
"The  law  as  firmly  established  by  our  decis- 
ions, and  they  stand  on  sound  principle,  is 
that  where  the  board  of  commissioners  exer- 
cise judicial  functions,  .  .  .  there  is  a 
ri^ht  of  appeal  but  that  such  a  right  does  not 
exist  where  the  board  acts  in  a  purely  minis- 
terial or  administrative  capacity.  The  case 
of  Orusenmeyer  v.  Logansport,  ^6  Ind.  649, 
recognizes  this  doctrine,  for  the  language 
employed  by  the  court  in  that  case,  as  well 
as  the  whole  course  of  reasoning,  shows  with 
great  clearness  that  the  right  of  appeal  exists 
only  in  cases  where  the  board  exercises 
judicial  functions.  In  summing  up  the 
result  of  the  review  of  the  cases,  the  court 
there  said :  'We  therefore  hold  that  uiider 
section  81  of  the  General  Law,  there  is  a  right 
of  appeal  from  any  decision  of  a  judicial 
character  made  by  a  county  board  in  any  pro- 
ceeding. '  " 

I  think  it  is  now  too  late  to  say  that  the 
Orusenmeyer  Case  does  not  decide  the  law 
correctly,  or  that  it  is  obiter  dictum  on  the 
question  of  the  right  of  appeal  from  a  county 
board.  And  here  I  must  digress  a  moment 
to  say  what  perhaps  might  have  been  more 
properly  said  when  I  was  discussing  what 
meaning  the  legislature  intended  the  words 
** final  and  conclusive"  to  have.  It  will  be 
seen  that  a  judicial  interpretation  had  been 
given  to  such  language  when  found  in  stat- 
utes of  the  kind  here  Involved  bv  the  highest 
court  of  the  state,  and  that  such  interpreta- 
tion had  been  affirmed  and  reaffirmed  by  this 
court  for  twelve  years  when  the  statute  here 
involved  was  enacted.  It  is  a  universal  rule 
of  construction,  without  an  exception,  that 
in  enacting  statutes,  the  legislature  will  be 
presumed  to  have  acted  with  reference  to  the 
construction  given  to  former  statutes  couched 
in  substantially  the  same  language,  and  that 
they  used  the  words  in  that  sense.  State  v. 
Sieope,  7  Ind.  91 ;  Wiggens  v,  Keizer,  6  Ind. 
252;  Brosee  v.  State,  6  Ind.  75;  Bowman  v. 
Com.  8  Ind.  68;  Carrigus  y.  Parke  Counfy 
Comrs.  89  Ind.  78 ;  Indianapolis,  B.  dt  F.  11. 
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€h,  ▼.  Fauniain  Omnty  Oomrs.  89  Ind.  215; 
Endlich,  Interpretation  of  Statutes,  p.  12; 
Sutherland,  Stat.  Constr.  g  424.  p.  646. 

The  conclusion  that  the  legislature  meant 
by  the  words  *' final  and  conclusiye*'  only  that 
the  proce^ings  should  tliereby  be  placed 
beyond  indirect  or  collateral  attack,  and  that 
they  had  no  intention  to  deny  the  right  of 
appeal  by  that  language,  seems  to  me  to  be 
overwhelmingly  irresistible.  But  the  pre- 
vailing opinion  holds  that  the  duty  imposed 
upon  the  board  was  discretionary,  and  not 
judicial,  and  therefore  no  appeal  would  lie 
even  admitting  the  full  force  of  all  the  lan- 

fuagc  used  in  the  Orusenmeper  Case,  supra. 
.nd  that  holdin^c  seems  chiefly  to  rest  on  the 
use  of  the  word  *'  may"  in  the  statute,  instead 
of  the  word  "diall.*  I  am  wholly,  unable 
to  agree  with  this  conclusion.  The  provision 
is  that  **  then  it  9?uUl  be  tbe  duty  of  the  board, 
etc.  ...  to  consider  such  petition,  and 
hear  evidence  thereon,  and  thereupon,  within 
specified  limits,  .  .  .  may  fix  and  allow 
a  certain  sum,  etc."  Now  the  word  "shall* 
being  confessedly  imperative  and  mandatory 
applies  to  every  duty  imposed  on  the  board 
but  one,  and  that  one  is  fixing  and  allowing 
the  amount.  The  command  is,  shall  consider 
such  petition,  shall  hear  evidence  thereon, 
and  shall  keep  within  the  limits  of  the  evi- 
dence, and  shall  keep  within  the  limits  of  the 
maximum  amount  prescribed  in  the  statute, 
$1,600,  and  shall  keep  within  the  limits  of 
the  petition. 

Now  if  the  legislature  did  intend  by  the 
use  of  the  word  "may"  to  leave  it  discre- 
tionary with  the  board  whether  the  last  act, 
the  object  of  all  the  other  imperative  man- 
dates, should  be  left  purely  to  the  arbitrary 
will  of  the  board,  the  inquiry  naturally 
arises.  Why  are  all  the  preceding  acts  made 
so  imperative  and  mandatory?  That  would 
be  a  useless  expenditure  ox  force  and  au- 
thority, if  the  board  was  clothed  with  au- 
thority to  render  it  all  nugatory  and  idle. 
Such  a  construction  renders  the  section  con- 
tradictory and  inconsistent  with  itself,  and 
according  to  the  authorities  we  have  cited 
above,  on  interpretation  such  construction 
must  be  rejected  unless  in  view  of  the  whole 
act  the  language  compels  such  a  construc- 
tion. But  it  does  not.  It  is  easy  to  see  that 
the  framers  of  the  act,  and  the  legislature 
in  passing  it  had  the  one  leading  idea  of  com- 
pelling the  increase  of  judges'  salaries  in 
counties  falling  within  the  purview  of  the 
act  where  the  evidence  made  such  increase 
just  and  riffht.  It  would  be  absurd  in  the 
extreme  to  bold  that  the  legislature  intended 
that  though  the  evidence  showed  clearly  and 
conclusively  that  the  judges'  salaries  were 
not  adequate  compensation  for  their  services, 
and  that  all  the  auties  above  specified  were 
imperatively  required  of  the  board  to  leave  it 
to  the  discretion,  to  the  arbitrary  will  of  the 
board  whether  they  would  follow  and  be  gov- 
erned by  the  evidence  or  not.  We  do  not  nave 
to  resort  to  the  rules  of  interpretation  to  reject 
such  a  construction,  because  it  is  manifestly 
against  the  whole  act  taken  together.  It  is 
settled  law  in  this  state  and  everywhere  else, 
I  believe,  where  our  system  of  jurisprudence 
prevails,  that  the  word  "  may"  should  be  con- 
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strued  as  meaning  ** shall"  where  public  in* 
terests  and  rights  are  concerned,  and  whero- 
the  public  or  third  persons  have  a  claim  d& 
jure  that  the  power  shall  be  exercised.  Nav& 
v.  lifave,  7  Ind.  122 ;  Bansemer  v.  Macs,  18> 
Ind.  27 ;  Neweasile  dt  A.  Twp.  Co.  v.  Bell,  ^ 
Blackf .  587 ;  Madison  r.  Smith,  88  Ind.  502 ; 
Endlich,  Interpretation  of  Statutes,  §  810;. 
Sutherland,  Stat.  Constr.  §  461. 

The  petitioners,  being  freeholders  of  the* 
county,  were  interested  in  the  administration 
of  Justine  in  the  county,  and  the  whole  popu- 
lation of  the  county  are  interested  that  faith- 
ful public  servants  £diou1d  be  adequately 
compensated. 

I  therefore  conclude  that  the  duty  imposed 
by  this  statute  is  not  discretionary  and  di* 
rectory  merely,  but  mandatory  and  impera- 
tive. It  would  follow  from  what  I  have  said 
that  the  duty  was  therefore  judicial  in  ita 
character.  The  Orusenmeper  Cdse,  supra,  di- 
rectly and  necessarily  decided  that  precise 
question  in  the  affirmative.  That  was  a  peti- 
tion to  the  board  to  incorporate  a  town  under 
the  statute  providing  that:  ''Sec.  5.  Th» 
board  of  county  commissioners  in  hearing^ 
such  application  shall  first  require  proof,  ei- 
ther by  affidavit,  or  by  oral  examination  of 
witnesses  before  them,  that  said  survey,  map^ 
and  census  were  subject  to  examination  in 
the  manner  and  for  the  period  required  by 
section  tliree  of  this  act,  and  if  said  board 
be  satisfied  that  the  requirements  of  this  act 
have  been  fully  complied  with  they  shall 
then  make  an  order  declaring  that  such  ter- 
ritory shall,  with  the  assent  of  the  qualified 
voters  thereof,  as  hereinafter  providal,  be  an 
incorporated  town,  etc. "  This  provision  doe» 
not  impose  a  judicial  duty  nearly  as  un- 
doubted as  the  statute  involved  in  this  case, 
because  the  judicial  inquiry  is  confined  to  an 
inauiry  as  to  whether  tne  preliminary  8tep& 
haa  been  taken,  but  here  a  trial  of  a  question 
of  fact,  declared  and  alleged  in  the  petition 
to  exist,  is  required.    If  that  does  not  re- 

auire  the  exercise  of  Judicial  functions,  then 
lere  is  no  such  thing  in  this  state.  To  thft> 
same  effect  is  White  Uounty  Oomrs.  t.  Karp, 
90  Ind.  286,  both  as  to  the  judicial  character  of 
the  inquiry  and  as  to  the  right  of  appeal.  In 
State  V.  Tippecanoe  County  Oomrs.,  supra^lheTfy 
was  a  decision  in  the  matter  of  a  petition  for 
the  purchase  of  a  toll  road,  the  parties  claim- 
ing to  be  aggrieved  by  the  final  action  of  the- 
board,  and  it  was  held  that  such  action  wa» 
judicial  and  that  the  right  of  appeal  existed. 
The  action  appealed  from  in  the  case  at  bar 
is  a  great  deal  more  judicial  in  its  character 
than  the  case  just  cited.  The  case  of  the- 
Dayton  Oravel  ISoad  Co.  v.  Tippecanoe  CourUy 
Comrs,,  supra,  was  exactly  the  same  kind  of 
a  case  as  the  last  one,  and  from  the  same^ 
county,  and  involved  the  same  question,  and 
it  was  there  held  that  the  action  of  the  board 
on  the  petition  to  purchase  involved  judicial 
action  and  that  an  appeal  would  lie  there- 
from. 

And  I  might  go  on  almost  without  end, 
citing  similar  cases  in  this  court,  where  sim- 
ilar action  by  the  board  was  adjudged  to  in- 
volve judicial  action.  There  is  a  large  clasa. 
of  cases,  I  admit,  before  eountjr  boards  in- 
volving only  the  exercise  of  ministerial  or 
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•dminiBtrative  authority.  Such  is  the  char- 
acter of  Farley  y.  Hamilton  County  Camrs. 
126  Ind.  468.  That  was  a  case  involyiDg  the 
action  of  the  board  iu  directin>c  that  certain 
animals  be  allowed  to  pasture  or  run  at  large 
on  the  unenclosed  lands  or  public  commons 
within  the  county.  It  was  there  said :  **  The 
statute  requires  the  board  to  act,  and  to  di- 
rect by  an  order  entered  on  their  order  books, 
what  kind  of  animals  shall  be  allowed  to 
pasture  or  run  at  large  on  the  unenclosed  land 
or  public  commons  within  the  bounds  of  any 
township  in  their  nispective  counties.  They 
act,  however,  upon  their  own  motion.  No 
petition  is  needed  to  invoke  the  exercise  of 
the  power,  and  they  are  entirely  unrestricted 
as  to  the  time  and  manner  of  exercising  it. 
They  may  by  such  order  permit  all  animals 
to  run  at  large,  or  none,  and  they  may  at  any 
time  and  in  any  manner,  of  their  own  motion, 
change,  modify  or  revoke  the  order."  An 
order  for  the  sale  of  county  property  is  a 
ministerial  act,  calling  into  exercise  the  dis- 
cretionary powers  of  the  board,  from  which 
no  appeal  lies.  Platter  y.  Elkhart  County 
Oomn.  ntpra. 

To  the  same  effect  is  Sims  v.  Monroe  County 
Oomre.,  39  Ind.  40.  So,  too,  it  has  been  held 
that  a  sale  of  railroad  stock  belonging  to  the 
county,  by  the  county  board,  is  not  a  decision 
within  the  general  statute  authorizing  an  ap- 
peal, is  the  exercise  of  a  discretionary  power 
conferred  on  the  commissioners,  from  which 
no  appeal  lies.  0' Boyle  y.  Shannon^  80  Ind. 
159. 

I  might  extend  this  opinion,  already  too 
long,  in  citing  numerous  cases  of  the  same 
class,  where  it  has  been  held  that  the  powers 
invoked  and  exercised  were  of  a  ministerial 
or  administrative  character  and  therefore  rest- 
ing within  the  discretion  of  the  board,  from 
which  no  appeal  could  be  prosecuted.    It  is 


manifest  that  all  that  class  of  cases  can  have 
no  application  liere  whatever. 

Before  I  can  conclude  in  favor  of  an  affirm- 
ance of  the  jud/grment  below,  one  objection 
thereto  remains  to  be  considered.  It  is  con- 
tended bv  the  appellant  that  the  act  is  in  con- 
flict with  the  22d  section  of  article  4,  of  the 
Constitution  of  the  state,  in  that  the  act  is 
local  in  its  operation.  The  act  applies  to  all 
counties  in  the  state  where  there  is  a  city  of 
thirty  thousand  inhabitants.  In  cases  like 
this,  it  has  frequently  been  held  that  a  stat- 
ute is  not  in  conflict  with  this  section  of  the 
Constitution  if  **its  operation  should  be  the 
same  in  all  parts  of  the  state  under  the  same 
circumstances  and  conditions."  Oroeae/i  v. 
State,  42  Ind.  661 :  State  v.  BeiU,  62  Ind.  159 ; 
Combe  v.  State,  26  Ind.  98 ;  Anderson  v.  State, 
28  Ind.  22 ;  Bitel  v.  State,  88  Ind.  201 ;  Clem 
y.  StaU,  88  Ind.  418. 

It  has  been  suggested  that  there  are  other 
counties  in  the  state  where  the  necessary  serv- 
ices reouired  of  judges  make  them  as  much 
entitled  to  the  increase  as  those  counties  to 
which  this  act  applies  by  having  a  city  of 
thirty  thousand  inhabitants,  and  that  for  that 
reason  it  is  contended  that  the  act  before  ui 
is  unconstitutional.  That  question  was  de- 
cided  against  appellant  in  State  v.  BeHt, 
supra.  • 

Besides,  that  was  a  question  that  the  leg- 
islature had  the  exclusive  right  to  decide 
and  their  decision  on  that  point  is  conclusive 
on  the  courU.  Oentile  v.  State,  29  Ind.  409 ; 
State  y.  Tveker,  46  Ind.  865 ;  EeUy  y.  State, 
92  Ind.  286 ;  Johnson  v.  Wells  County  Comrs. 
107  Ind.  15;  Wiley  v.  Blujfton,  111  Ind.  158; 
EransviUe  y.  StaU,  118  Ind.  426,  4  L.  R.  A. 
98. 

I  am  therefore  of  opinion  that  the  judg- 
ment ought  to  be  affirmed. 


MICHIQAK  SUPREME  COURT. 


William  HAMILTON 
«. 

DWELLING  HOUSE  mSURANCB  CO.. 

Plff.  in  Err. 

( Mleh. ) 

1«  A  ▼•Bdor  in  mn  a-gfrting  eontraei 
of  sale  haai  not  the  ''sola  and  maeondl- 
tloiial  ownexwhip"  of  a  buiidlaff  which  la 
described  as  **hia  dweUinff**,wlihln  the  meaninff 
of  an  Inaarance  poUo7« 

8*  Knowrled^^  of  mn  inmraiiee  assent 
that  the  Insured  had  made  acontraet 
for  the  sale  of  the  property  estops  a  oom- 
paoy  from  denylnff  that  he  had  the  **8ole  and  nn- 
conditioDa]  ownership**  required  \jj  policy. 

(January  28,  IBM.) 


ERROR  to  the  Circuit  Court  for  Geneaes 
County  to  review  a  judgment  In  favor  of 
plaintiff  in  an  action  brought  to  recover  upon 
a  policy  of  fire  insurance.    Becersed, 

The  facta  are  stated  in  the  opinion. 

Messrs.  Hanchett*  Stark  A  Haaehett^ 
for  plaintiff  in  error: 

Upon  October  iH>,  1890,  and  thereafter  John 
W.  Shearer  was  in  possession  under  a  valid 
existing  contract  of  purchase  which  he  could 
enforce,  and  which  was  enforceable  againgt 
him.  Shearer  could  insure  as  the  uncondi- 
tional, absolute  and  sole  owner,  as  the  owner 
in  fee  simple,  while  Hamilton  was  only  the 
holder  of  the  le^al  title  in  trust  for  Shearer, 
having  a  Hen  thereon  for  an  amount  owing 
him.  Hamilton's  interest  was  not  uncondi- 
tional, It  was  a  conditional  ownership,  not  in- 
dividual or  sole,  but  fiduciary,  or  dual. 

Morris  v.  Moyt,  11    Mich.  0;  Converse  ▼. 


NoiB.— The  authorities  on  the  question  whether 
or  not  a  vendor  in  a  land  contract  can  he  held  to 
be  a  **8ole  and  nnconditiona]  owner*'  for  the  pur- 
poae  of  inaarance  seem  to  he  ail  cited  in  the  above 
caae  either  io  opinion  or  brief  a.   On  the  question 
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how  far  an  undivided  interest  in  property  is  a  com- 
plete  or  soie  ownership  for  insurance  purpoeea* 
see  note  to  Beebe  v.  Ohio  Farmeis  Ins.  Go.  (liiolk> 
18L.R.A.  48L 


See  also  33  L.  R.  A.  258;  36  L.  R.   A.   374. 
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Mumrick.  14  Mich.  109,  90  Am.  Dec.  280; 
Clay  F.  dk  If,  Ins,  Oo.  v.  Huron,  Salt  db  Lum- 
ber Mfg.  Co,  81  Mich.  867;  Farmers  Mut,  F. 
Jna,  Co,  of  8t.  Joseph  County  y.  Fogelman,  35 
Mich.  482;  Dupreau  v,  Hibernia  In8.  Co,  6  L. 
K.  A..  671,  76  Mich.  616. 

Very  clearly  then  John  W.  Shearer  was  the 
party  whose  ownership  and  interest  came  with- 
in the  description  and  condition  in  the  policy. 

Clay  F.  <fe  M,  Ins,  Co,  v,  Huron  Salt  dt  Lum^ 
ber  Mfff.  Co.  supra, 

Hamilton,  then,  not  being  the  unconditional 
and  sole  owner,  cannot  enforce  this  policy. 

Messrs,  Duraoid  ft  Carton,  for  defendant 
in  error: 

Plaintiff  was  the  owner  in  fee  of  this  prop- 
erty. True,  there  was  an  outstanding  con- 
tract for  the  sate  of  it  to  Mr.  Shearer,  but  Mr. 
Shearer  had  defaulted  in  his  payments  and  left 
the  city.  He  had  not  paid  nearly  as  much 
money  as  the  rent  of  the  property  would  have 
amounted  to  if  he  had  rented  it.  Mr.  Hamil- 
ton supposed  he  had  abandoned  it.  The  de- 
fendant's agent  went  to  Mr.  Hamilton  to  insure 
it  and  without  asking  a  single  question  in  re- 
lation to  the  title  except  as  he  says  to  see  if  Mr. 
Hamilton  still  had  enough  interest  in  the  prop- 
erty to  want  to  haye  it  insured,  without  a 
single  false  statement  or  any  attempt  at  fraud 
on  the  part  of  Mr.  Hamilton,  and  for  the  pur- 
pose as  he  says  of  keeping  the  business  and 
obtaining  the  insurance,  he  took  the  risk  and 
issued  the  policy  sued  upon.  The  defendant 
enjoys  the  premium  money  and  keeps  it  and 
when  this  loss  occurred  attempts  to  defeat  the 
payment  of  the  loss  by  these  unmeriiorious 
technicalities,  which  have  been  resorted  to. 

Unless  inquired  about  an  applicant  for  in- 
surance is  not  bound  to  state  the  exact  condi- 
tion of  his  title  and  a  mere  equitable  own- 
ership will  support  a  recital  of  ownership. 
The  failure  to  mention  iilcumbrances  if  not 
inquired  about  is  immaterial  where  the  appli- 
cation is  oral  and  no  deceit  is  practiced. 

Castner  v.  Farmers  Mut.  F.  Ins,  Co.  46 
Mich.  15;  Farmers  Mut.  F,  Ins.  Co.  of  St.. Jo- 
seph County  V.  Fogehnan,  85  Mich.  481; 
O'Brien  v.  Ohio  Ins.  Co.  62  Mich.  131; 
Tiefenthal  v.  Citizens  Mut,  F.  Ins.  Co,  53 
Mich.  806;  Quest  v.  New  Hampshire  F,  Ins, 
Co.  66  Mich.  98;  Hall  v.  Niagara  F.  Ins.  Co. 
18  L.  R.  A.  185,  93  Mich.  184. 

Hoose  V.  Prescott  Ins,  Co.  of  Boston,  11 L,  R. 
A.  840,  84  Mich.  309;  Hall  v.  Niagara  F, 
Ins,  Co,  supra;  Ahlberg  v.  German  Ins,  Co, 
94  Mich.  259,  hold  that  the  first  and  im- 
portant question  is.  Did  the  insured  have  an 
insurable  interest  in  the  property  upon  which 
the  policy  was  issued?  If  so,  he  is  entitled  to 
recover,  no  matter  what  may  be  the  character 
of  his  interest,  unless  some  fraud  has  been 
practiced  or  false  statements  made  to  inquiries 
as  to  the  condition  of  the  title,  or  unless  the 
insurer  specifically  sets  out  in  the  policy  the 
particular  sort  of  title  which  must  exist  to  ren- 
der the  policy  valid.  If  this  is  not  done  the 
policy  is  valid.  The  duty  rests  upon  the  in- 
surance agent  to  inquire  about  the  character 
of  the  title  if  he  wishes  to  know  about  it. 

Hooker,  «7.,  delivered  the  opinion  of  the 
court : 
Plaintiff,  being  the  owner  in  fee  simple  of 
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lot  10,  block  B,  a  parcel  of  land  in  tlie  city 
of  Flint,  contracted  to  sell  the  same  to  John 
W.  Shearer  by-  an  instrument  in  writing 
dated  June  16,  1888,  for  the  sum  of  $450. 
Shearer  took  possession  and  made  improve- 
ments, paid  $75  of  the  contract  price,  besides 
interest,  and  occupied  the  premises  at  the 
time  of  a  fire,  which  consumed  the  dwelling 
thereon.  The  plaintiff  had  previous y  con- 
tracted the  premises  to  one  Giles,  who  bad 
procured  insurance  upon  the  building  from 
defendant's  a^ent,  though  in  anotlier  com- 
pany, which  insurance  was  payable  to  the 
plaintiff  as  his  interest  might  appear.  This 
insurance  being  about  to  expire,  Algoe,  the 
agent,  called  upon  Hamilton,  the  plaintiff, 
to  see  if  he  wanted  to  keep  it  insured.  There 
was  nothing  to  show  that  Algoe  knew  any- 
thing about  the  Shearer  contract.  Algoe  tes- 
tified that  Hamilton  told  him  that  the  prop- 
erty was  his,  that  it  had  come  back  to  him 
from  Giles,  and  to  insure  it  in  his  (Hamil- 
ton's) name.  Hamilton  testified  that  he 
thought  that  he  told  Algoe  that  he  thought 
he  had  a  contract  out  with  some  people,  but 
they  had  not  been  in  the  place  for  a  long 
time,  and  he  thought  that  they  had  abandoned 
it,  and  he  would  have  the  policy  made  in 
his  own  name.  The  policy  was  dated  Octo- 
ber 20,  1890.  One  year's  interest  had  been 
paid  to  him  on  June  18,  1890,  and  a  like  pay- 
ment was  made  June  16,  1891,  by  Shearer, 
who  was  in  possession  all  of  the  time  after 
his  purchase.  The  fire  occurred  October  19, 
1891.  The  policy  was  a  ** Michigan  Stand- 
ard" policy,  apd  contained  the  clause  in  re- 
lation to  sole  and  unconditional  ownership. 
This  policy  is  in  the  form  prescribed  by  the 
insurance  policy  commission  under  chapter 
137,  How.  Stat.  The  eighth  and  ninth  as- 
signments of  error  are  based  upon  the  refusal 
of  the  court  to  direct  a  verdict  for  the  defend- 
ant, upon  the  ground  that  the  policy  was 
void,  ab  initio  because  plaintiff's  interest  in 
the  premises  was  a  conditional,  and  not  a 
sole,  ownership. 

An  elaborate  and  forcible  argument  is  made 
b^  appellant's  counsel,  based  upon  the  de- 
cision of  this  court  in  tlie  case  of  Clay  F. 
db  M.  Ins.  Co,  y.  Huron  Salt  db  Lumber  Mfg. 
Co,^  81  Mich.  846.  In  this  case  the  insurance 
company  was  sued  upon  a  policy  issued  to 
the  plaintiff.  This  policy  described  the 
property  insured  as  **  their  one-story  frame 
salt  block,"  etc.  It  also  contained  the  fol- 
lowing, viz.  :  "If  the  assured  is  not  the  sole 
and  unconditional  owner  of  the  property  in- 
sured or  (if  said  property  be  a  building)  of 
the  land  on  v^hich  such  building  stands,  by 
a  sole,  unconditional,  and  entire  ownership 
and  title,  and  if  not  so  expressed  in  the  writ- 
ten portion  of  the  oolicy,  then,  and  in  every 
such  case,  the  policy  shall  be  void."  The 
company  defended  upon  the  ground  that  when 
the  policy  was  issued  the  olaintiff  was  not 
the  entire,  sole,  and  unconditional  owner  of 
the  property  insured ;  also  that  the  interest  of 
the  plaintiff  was  not  expressed  in  the  written 
portion  of  the  policy,  whereby  thejr  claim 
the  policy  to  be  void  ab  initio.  This  was 
upon  the  claim  that  at  the  time  the  policy 
was  issued  the  premises  were  occupied  by  a 
vendee,  who  was  the  equitable  owner  under 
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«  land  contract  from  plaintiif,  fully  .'paid ; 
and  the  plaintlflT  bad  no  Interest  in  the  prem- 
ises, except  that  of  trustee  of  the  naked  legal 
title.  Proof  of  these  facts  being  excluded, 
the  case  was  reversed  by  this  court,  which 
held  that  the  clause  describing  the  property 
<x>nveyed  no  other  idea  than  that  of  complete 
ownership  by  the  insured,  by  a  sole,  uncon- 
ditional, and  entire  ownership  and  title ;  that 
the  proof  offered  would  hare  shown  Babcock 
(the  yendee)  to  have  had  such  a  title  as 
would  have  warranted  the  statement  in  the 
policy  that  the  property  belonged  to  him ; 
and  Uiat  the  plamtiffs  could  not  be  said  to 
hold  by  a  sole,  unconditional,  and  entire 
ownership  and  title  when  another  has  so  com- 
plete a  right  and  interest  that  he  might  be 
rightly  considered  an  owner.  The  opinion 
^Loas :  "  The  point  appears  too  clear  to  justify 
elaborate  discussion.  It  is  further  said  that 
-each  could  not  have  an  absolute  interest  held 
by  a  sole,  unconditional,  and  entire  owner- 
ship and  title.  Counsel  contends  -that  this 
oase  lays  down  the  doctrine  that  a  vendee 
under  a  land  contract  may,  under  a  policy 
aimilar  to  the  Michigan  policy,  safely  per- 
mit himself  to  be  described  as  owner,  so  long 
as  he  makes  no  misrepresentations  concern- 
ing the  condition  of  the  legal  title,  or  of  his 
interest.  He  strengthens  his  position  by  ref- 
<erence  to  several  authorities  which  support 
the  proposition  that  a  vendor  in  a  land  con- 
tract cannot  bo  said  to  be  the  sole  and  un- 
oonditional  owner  of  the  property  contracted. 
Horrts  V.  Hayt,  11  Mich.  9 :  Ucmtierte  v.  Blum- 
rich,  14  Mich.  109,  90  Am.  Dec.  280;  Clay 
F.  (ft  M.  Ins.  Co,  V.  Huron  Salt  db  Lumber 
Mfg.  Co.  81  Mich.  857 ;  Fdrmer$  Mut.  F.  Ina. 
Co.  of  St.  Joseph  County  v.  Fogelman^  86  Mich. 
482 ;  Dupreau  v.  Hibemia  Ins.  Co.  76  Mich. 
«15,  5  L.  R.  A.  671 ;  Eough  v.  aty  F.  Ins. 
Co.  29  Conn.  10,  76  Am.  Dec.  681. 

In  farmers  Mut.  F.  Ins.  Co.  v.  Fogelman, 
supra,  it  was  held  that  a  vendee  had  such  an 
Interest,  though  the  contract  was  only  in 
part  performed  by  him,  as  would  support  a 
policy  issued  to  him  upon  the  express  rep- 
resentation that  he  was  owner.  He  made  no 
misrepresentation  as  to  the  condition  of  the 
title,  and  the  agent  did  not  inquire.  The 
•court  said  that  ^'he  was  the  owner  by  equi- 
table title,  and  the  destruction  was  his  risk. 
Kobody  was  under  obligation  to  rebuild  for 
him,  and  he  could  protect  himself  only  by 
insurance. "  It  does  not  appear  whether  the 
clause  involved  here  was  a  part  of  the  policy 
or  not.  But  in  Dupreau  v.  Hibemia  Ins. 
Co.,  76  Mich.  616,  5  L.  R.  A.  671,  the  case 
arose  upon  the  standard  Michigan  policy, 
which  does  contain  it.  The  case  was  in  other 
respects  similar  to  the  Fogelman  Case,  and 
the  court  said :  "  He  was  in  actual  possession 
at  the  time  of  taking  the  policy  and  equit- 
ably the  owner  in  fee ;  and  we  think  he  may 
be  said  at  that  time  to  have  been  the  entire, 
unconditional »  and  sole  owner,  within  the 
meaning  of  the  policy.  ^  We  mav  therefore 
agree  with  counsel  that  a  vendee  is,  by  these 
decisions,  an  owner  under  this  clause,  though 
the  vendor  may  hold  the  legal  title  to  in- 
jure performance  of  the  contract.    And  it 


is  not  called  to  any  case  where  the  vendor  has 
been  held  to  be  such. 

There  are,  however,  two  decisions  not  cited 
by  counsel  for  either  party  which  should  be 
discussed  in  connection  with  thi'^  case.    The 
first  is  the  case  of  Hoo»e  v.  Preseott  2ns,  Co, 
of  Boston,  84  Mich.  809,  11  L.  R.  A.   840. 
Margaret  Hoose,   the  owner,   conveyed  the 
laud  by  deed  to  Morgan,  to  secure  $2,000, 
taking  back  a  contract  whereby  he  agreed  to 
reconvey  on  payment  of  that  sum  with  in- 
terest.   Two  years  later  she  insured  it  as  her 
property.     Subsequently  she  surrender^  her 
contract  to  Morgan,  who  at  the  same  time 
executed  a  similar  one  to  her  daughter,  Mag- 
gie Hoose,  who  at  the  same  time  took  an  as- 
signment of  the  policy  of  insurance  from  her 
mother,  with  the  consent  of  the  agent  of  the 
company.    It  was  claimed  by  the  company 
that  the  policy  was  void,  because  Margaret 
Hoose  was  not  the  sole  and  unconditional 
owner  of  the  building,  at  the  time  she  pro- 
cured the  insurance.    The  policy  read  as  fol- 
lows, viz. :    "  Insure  Mrs.  Margaret  Hoose  to 
the  amount  of  one  thousand  dollars  on  the 
two-story  building,"  etc.    The  court  held 
that  in  construing  the  clause  referred  to  the 
whole  policy  should  be  taken  together;  that 
the  object  sought  by  the  insured  was  to  ob- 
tain indemnity  against  loss  of  her  interest. 
If  the  company,  which  made  the  policy  upon 
a  verbal  application,  desired  to  know  what 
interest  it  was  insuring,  it  should  have  stated 
it  in  that  part  of  the  policy  pertaining  to 
the  risk.    It  was  the  intention  of  the  parties 
to  issue  a  valid  and  binding  contract  of  in- 
surance, valid  and  binding  from  the  time  of 
acceptance  of  the  same  by  the  assured,  and 
the  court  said  that,  "  to  give  an v  reasonable 
force  and  effect  to  this  clause  ox  the  policy, 
it  can  only  be  held  to  apply  to  such  changes 
as  arise  after  the  policy  has  been  delivered 
and  accepted,  in  tne  ownership  of  the  prop- 
erty, and  not  to  an  existing  state  or  condition 
of  the  property  at  the  time  the  policy  was  is- 
sued.   It  looks  to  the  future  for  protection 
of  the  insurer,  and  not  to  the  present,   only 
so  far  as  the  preceding  portion  "of  the  policy 
is  violated  by  a  misstatement  or  concealment 
of  any  fact  material  to  the  risk."    The  court 
remarks  upon  the  fact  that  the  policy  was  is- 
sued without  stating  in  the  policy  what  her 
interest  was,  and  holds  that  under  the  policy, 
construed  with  the  proofs  in  the  case,  the  de- 
fendant must  have  understood  the  condition 
of  the  title,  and  intended  to  insure  whatever 
interest  Mrs.  Hoose  had.   It  may  be  suggested 
in  passing  that  Mrs.  Hoose  was  at  the  time 
of  insuring  either  a  mortgagor  or  a  vendee 
under  the  land  contract  and,  in  either  event, 
under  the  decisions  hereint)efore  cited,  might 
have  been  held  to  be  the  owner  of  the  prem- 
ises.   The  other  case  referred  to  is  Hall  v. 
Niagara  F.  Ins.  Co.,  98  Mich.  184,  18  L.  R. 
A.  185.    The  policy  was  issued  to  **  J.   C. 
Hough  on  his  two-story  frame  dwelling.     It 
was  a  Michigan  standard  policy,  made  upon 
an  oral  application.     At  the  time  it  was  is- 
sued. Hough  held  as  purchaser  under  a  land 
contract,  the  price  being  partly  paid.     Soon 
after.  Hough  contracted  in  writing  to  sell 


would   seem  to  logically  follow  that  the  the  building  insured,   with  a  part  of  the 
vendor  is  not  such  owner,  and  our  attention  I  premises  upon  which  it  stood,  to  Stevens, 
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giving  him  possession.  Still  later.  Hough 
assigned  his  interest  and  the  policy  to  Hall, 
and  the  agent  of  the  company  assented  to  the 
indorsement  that  the  policy  should  he  paid 
to  Hall.  In  July,  1890,  a  few  months  after 
the  assignment  mentioned,  Stevens  was  given 
notice  to  quit  the  premises,  and  that  the  con- 
tract was  declared  void,  and  the  court  finds 
that  Stevens*  contract  was  void,  and  that  he 
was  a  tenant  holding  over  without  permis- 
sion. So  that  in  this  case,  like  the  other, 
the  plaintiff's  assignor  was,  not  onl^  when 
the  policy  was  issued,  but  at  the  time  the 
action  was  brought,  a  vendee  under  a  land 
contract,  who,  as  the  court  expressly  states 
(page  189,  93  Mich,  and,  page  189,  8  L.  R. 
A.)  had  such  an  interest  in  the  property  in- 
sured as  would  support  the  recitation  in  the 
Sol  icy  that  It  covered  "his  two- story  frame 
welling."  This  clearly  was  within  the  rule 
of  the  cases  cited. 

The  differences  between  the  Eoose  Case  and 
the  present  one  are :  (1)  That  in  the  former 
the  premises  were  described  as ''the  dwell- 
ing;" in  this  case,  ''his  dwelling."  (2) 
That  in  the  Boom  Case  the  policy  issued  to 
the  owner,  i*.  e,  the  mortgagor  or  vendee, 
while  in  this  case  it  issued  to  the  vendor  in 
an  existing  contract  of  sale.  The  Hall  Case 
differed  from  this  in  the  latter  particular 
only.  It  follows  that  the  Ball  Case  differed 
from  the  Hoose  Case  in  the  first  particular. 
The  ffoose  Case,  then,  has  not  gone  so  far  as 
to  hold  that  the  clause  in  question  must  nec- 
essnrilv  have  the  construction  given  in  all 
cases,  but  only  where  the  circumstances  show 
that  the  parties  mutually  intended  to  insure 
the  interest  of  the  applicant,  whatever  it  may 
be :  and,  if  the  Hall  Case  Beems  to  ^o  further, 
it  ia  upon  the  authority  of  the  Boose  Case, ' 


which  was  supposed  to  involve  "precisely 
the  same  question. "  But  we  think  the  Em 
Case  does  not  go  to  the  extent  contended  for 
here,  for  it  lays  stress  upon  the  fact  that  the 
insured  had  such  an  insurable  interest  as  war- 
ranted the  statement  that  it  was  his  dwell- 
ing. By  the  express  terms  of  this  policy  the 
company  undertook  to  insure,  not "  the  dwell- 
ing,^' but  "his  dwelling."  At  the  time  it 
was  issued  the  plaintiff  was  not  such  owner 
as  would  support  the  statement  that  it  waa 
his,  under  a  policy  that  was  to  be  void  if  he 
was  not  the  sole  and  unconditional  owner. 
The  circumstances  in  the  light  of  which  the 
policy  was  to  be  construed  do  not  justify  us- 
in  saying  that  it  was  the  intention  of  the  in 
surer  to  insure  such  interest  as  tiie  applicant 
might  have.  Under  such  a  clause  an  insurer 
would  have  a  right  to  understand  that  it  was. 
insuring  the  one  who  was  the  owner,  not  of 
an  interest  of  some  sort  or  other,  such  as  Uiat 
of  a  mortgage,  but  of  the  sole  and  uncon- 
ditional title ;  and  in  such  case  it  is  a  rea- 
sonable construction  to  say  that  the  clause 
in  question  would  refer  to  the  existing  con- 
dition of  the  title,  and  not  alone  to  sub- 
sequent changes.  But  under  the  proofs  it 
was  a  question  for  the  jury  to  determine 
whether  the  agent  of  the  company  insured 
the  property  understanding  that  the  plain- 
tiff "had  a  land  contract  out,"  as  testified  by 
him.  There  is  no  reason  why  his  interest  waa 
not  insurable,  and  if  it  was  done  understand - 
ingly  by  the  company  it  is  estopped  from, 
denying  its  liability,  under  the  settled  law 
of  this  state. 

The  judgment  wiU  be  rewrsed,   and  a 
trial  ordered. 

The  other  Justices  concurred. 
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!•   A  charge  to  a  eonsigpnee  of  $1  per 

day  after  three  days  for  every  car  remaining 


unloaded  after  notloe  of  arrival  Is  not  nnreaacm- 
able. 
2.   A  reasonable  charfpe  Ibr  improper- 
delay  in  unloading  cars  Is  not  one  for 

transportation,  storage,  or  delivery  of  freiglit 
within  Ya.  Code  1887,  U 1202,  1:908,  which  provide- 
that  no  charge  other  than  that  provided  by  law 
shall  be  made. 

iLacyand  fltnton,  JJ.«  dissent} 


KOTE.— Rfffht  of  a  railroad  company  to  make  a 
charge  for  detention  of  its  cars  by  consignees— 
*^demurraoe.^^ 

This  important  question  has  rarely  been  consid- 
ered in  the  state  courts  of  last  resort,  and  has  never 
been  decided  in  the  Sapreme  Cuurt  ot  the  United 
Btatai.  In  England  maritime  demurrage  has  been 
held  only  to  be  chargeable  where  the  bill  of  lading 
or  other  contract  provides  for  such  a  charge.  The 
rca  on  for  such  a  rule  is  not  apparent,  for  the 
charge  (whether  by  a  marine  or  land  carrier)  is 
made  for  an  unreasonable  detention  of  the  carrier*s 
vehicle  not  contemplated  by  the  parties  at  the  time 
of  making  the  contract,  and  arising  entirely  from 
the  neglect  of  the  consignee  to  unload  the  vehicle. 
Recognizing  the  want  of  soundness  of  the  English 
rule  with  regard  to  marine  demurrage  the  courts 
of  the  United  States  have  repeatedly  declined  to 
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follow  the  English  rale  and  have  enunciated  the 
doctrine  that  marine  demurrage  may  be  collected 
even  though  not  provided  for  In  the  oontract. 
Huntley  v.  Dows,  66  Barb.  810;  Hawgood  v.  1810^ 
Tons  of  Ckml,  21  Fed.  Rep.  681:  The  M.  Sw  Baoon  v. 
Erie  &  W.  Transp.  Go.  8  Fed.  Rep.  844. 

In  some  Jurisdictions,  however,  the  English  rul» 
hafi  been  adopted,  as  in  Massachusetts,  by  the  de- 
cision of  Gage  V.  Morse,  12  Allen,  410, 00  Am.  Dec 
156.  But  when  the  same  court  in  Miller  v.  Mans- 
field, 112  Mass.  260,  came  to  oonsider  the  right  of  a 
railroad  carrier  to  make  such  a  charge  of  $8  per 
day  after  twenty-four  hours  the  difficulties  of  tlie- 
situation  arising  from  the  ruling  in  Gage  v.  MorM, 
frupro,  may  have  been  seen  by  the  court,  for  in 
Miller  v.  Mansfield,  the  court  enforced  the  cbanre, 
although  there  was  no  mention  of  such  a  charge ii^ 
the  bill  of  lading.   The  oourt  reached  this  codqIik 
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(January  U,  18M.)  \ 
?  RROH  to  the  Circuit  Court  for  Roanoke 


County  to  review  a  judgment  in  favor  of 
piflintiffs  in  an  action  brought  to  recover 
back  money  which  bad  been  paid  to  defend* 
ant,  in  accordance  with  a  charge  made  for  the 
detention  of  railroad  cars  beyond  the  period 
allowc4  by  the  rules  of  the  company.  JU- 
versecL 

The  company  had  made  a  rule,  of  which 
plaintiffs  had  notice,  that  a  charge  of  fl  per 
car  per  day  would  be  made  for  every  deten- 
tion of  a  car  for  the  purpose  of  loading  or 
unloading  beyond  seventy-two  hours  from  the 
time  that  the  car  was  placed  at  the  disposal 
of  the  shipper  or  consignee,  as  the  case  might 
be.  Plaintiffs  paid  the  charges  and  then 
sued  to  recover  back  the  money  so  paid  on 
the  ground  that  the  charges  were  void  under 
the  Virginia  Code  of  1887,  sections  1202, 
1203.  Section  1202  related  to  rates  of  toll  on 
railroads  and  fixed  the  maximum  charges  for 


certain  specified  classes  of  freight  and  pro- 
vided that  for  the  weighing,  storage,  and  de- 
livery of  articles  at  any  depot  or  warehouse 
of  the  company,  a  charge  may  also  be  made 
not  exceeding 'the  ordinltry  warehouse  rates' 
charged  in  the  city  or  town  in  which,  or  near- 
est to  wliich,  the  depot  or  warehouse  is  sit- 
uated. Section  1203  was  as  follows :  **  What 
charges  are  prohibited.  It  shall  not  be  law- 
ful for  any  railroad  company,  or  its  agent,  to 
charge  or  receive  any  fee  or  commissions  other 
than  the  regular  transportation  fees,  storage, 
and  other  charges  authorized  by  law,  for 
manifesting,  receiving,  or  shipping  goods 
or  other  articles  for  transportation  on  such 
railroad.  Any  railroad  company,  or  its 
agent,  violating  this  section  shall  forfeit 
9100.  Nothing  in  this  section  shall  be  con- 
strued to  prevent  any  railroad  company  from 
charging  such  fees  and  commissions  other 
than  the  regular  transportation  fees  for  mani- 
festing, receiving,  or  shipping  goods  or  other 
articles  for  transportation  on  such  roads,  at 


Blon  by  readlnir  into  the  contract  a  general  rule  at 
the  railroad  company  known  to  the  consignees. 

It  would  seem  probable  that  the  EnffUsh  rule  of 
permitting  maritinie  demurrage  only  where  the 
eontract  so  provides  has  caused  all  the  confusion 
which  baa  arisen  in  the  United.States  with  resrard 
to  the  subject  of  similar  otuirges  bv  railroad  car- 
riers. One  of  the  early  cases  is  Chicago  ft  M .  W.  R. 
Co.  V.  Jenkins,  108  111.  688,  in  which  it  was  held  that 
a  lien  for  demurrage  did  not  attach  in  the  case  of 
railroad  carriers,  unless  by  contract.  A  careful  ex- 
amination of  this  decision  will  show  that  the  ex- 
tent of  the  decision  is  limited  to  the  proposition 
tiiat  no  lien  exists  upon  the  goods  for  the  amount 
of  such  ohargeSb  Another  early  case  is  Burlington 
ft  M.  B.  R.  Co.  V.  Chicago  Lumber  Co.,  15  Neb.  890, 
in  which  the  Illinois  case  Just  referred  to  is  followed 
as  authority  without  any  attempt  whatever  at  ar- 
gument on  the  question  of  demurrage.  The  Illi- 
nois and  Nebraska  cases  therefore  hold  that  no  lien 
for  demurraire  charges  can  be  created  in  favor  of 
afiailroad  carrier  unless^by  a  contract,  and  to  that 
extent  these  cases  are  in  conflict  with  the  later  de- 
cisions. 

The  case  of  Crommelin  v.  New  York  ft  H.  R.  Co., 
4  Keyes,  90,  is  another  case  where  the  question  is 
considered  whether  a  lien  is  created  for  demurrage 
charges;  but  this  case  only  decides  that  there  is  no 
hen  and  does  not  decide  the  question  of  the  right 
to  demurrage. 

Coming  now  to  the  recent  oases,  we  find  the  fol- 
lowing decisions: 

In  Miller  v.  Georgia  B.  ft  Bkg.  Co.  (88  Ga.  563,  18 
L.  B.  A.  828),  decided  by  the  supreme  court  of 
Georgia,  December  7, 1801,  the  right  of  a  railroad 
company  to  adopt  and  enforce  a  rule  making  a 
charge  of  $1  per  day  for  car  after  forty-eight 
hours  was  affirmed  where  such  rule  was  known  to 
the  carrien'  customers  before  the  shipments  were 
made.  In  that  case  Simmons,  X,  said:  **The  need 
of  regulations  of  the  kind  in  question  is  well  Ulus- 
trated  by  the  evidence  in  this  case.  The  general 
manager  of  the  plain  tilt  testified  that,  before  this 
rate  was  adopted,  consignees  were  often  dilatory 
in  ramovlng  freight  from  the  cars  in  which  it  was 
shipped,  and  *the  oars  were  detained  day  after  day, 
and  days  lengthened  into  weeks,  until  our  trans- 
portation work  was  subjected  to  Immeasureable 
embarrassment.  The  transportation  of  the  com- 
pany was  well-nigh  paralyzed.~not  for  lack  of 
oars,  for  we  had  plenty,  but  because  our  oars  were 
converted  into  warehouses.  The  trouble  grew,  and 
finally  culminated  in  a  threatened  blockage 
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throughout  the  country.  It  has  been  a  part  of  oar 
experience  to  be  threatened  with  suit  by  the  ship- 
per for  not  moving  the  freight  promptly.  We  are 
supposed  to  always  have  cars  ready  to  transport 
any  freight  that  is  offered.  We  endeavor  to  make 
proper  arrangements  to  do  so;  but  the  trouble  was 
that,  when  A  had  freight  to  ship,  B  had  our  oars, 
and  we  could  not  get  them.*  ** 

In  Kentucky  Wagon  Mfg.  Co.  v.  Louisville  ft  N. 
B.  Co.,  11  Ry.  ft  Corp.  L.  J.  49,  decided  by  Judge 
Toney  in  the  Louisville  law  and  equity  court,  De- 
cember 20,  1891,  a  rule  was  upheld  as  reasonable 
making  a  charge  of  $1  per  day  per  car  after  the 
lapse  of  forty-eight  hours.  In  the  coune  of  bis 
a  ble  opinion  Judge  Toney  said:  '^Promptness,  uni- 
formity, and  safety  in  the  railroad  traffic  business  of 
the  country  can  only  be  secured  by  the  adoption 
and  strict  enforcement  by  railroad  companies  of 
uniform  and  reasonable  rules  and  regulations, 
which  shall  be  binding  upon  all  shippers  and  con- 
signees alike  with  reference  to  the  reception,  trans- 
portation,  and  delivery  of  freight." 

Several  unreported  cases  ara  to  the  same  effect. 
Thus:— 

In  Cblcfigo,  M.  ft  St.  P.  B.  Co.  v.  Pioneer  Fuel  Cow 
the  district  court  of  Woodbury  county.  Iowa,  de- 
cided by  opinion  of  Judge  Van  Wagenen  January, 
1880,  that  a  ffeneral  rule  making  demurrage  charges 
may  be  adopted  and  enforced  by  a  railroad  earner. 

In  Union  Pacific,  D.  ft  a  11.  Co.  v.  Cooke,  March 
26, 18^  the  district  court  of  Arapahoe  county,  Col- 
orado, by  Judge  Amos  J.  Rising,  held: 

L  That  the  railroad  compan1«*s  have  the  right  to 
adopt  and  enforce  any  reasonable  rule. 

2.  That  a  rule  allowing  forty-eight  hours  In  which 
to  unload  is  not  unreasonable. 

8.  That  $2  per  car  per  day  is  a  reasonable  charge. 

4.  That  it  is  not  perceived  upon  what  principle 
the  reasonableness  of  the  rule  can  be  affected  from 
the  fact  that  the  defendant  was  not  consulted  in 
framing  these  rules. 

6.  That  the  evidence  shows  that  the  regulation 
complained  of  was  well  known  to  the  defendant 
beforehand,  and  it  was  immaterial  whether  the  con- 
signee had  notice  or  not;  and 

6.  That  the  regulation  is  operative  whether  indi- 
cated upon  bills  of  lading  or  not. 

In  Ohio  ft  M.  R.  Co.  v.  Bannon  (June  20, 1882,  in 
the  Common  Pleas  Court  of  Louisville.  Ky.)  Judge 
Emmet  Field  held  that  a  rule  of  the  railway  com- 
pany making  a  charge  for  the  detention  of  cars  by 
consignees  after  forty-eight  hours  is  reasonakdOa 
and  the  rule  was  accordingly  enforced* 
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intennedlate  points  thereon,  between  what 
are  known  as  the  regular  depots,  as  may  be 
agreed  on  between  the  shipper  and  such  com- 
pany. • 

Mr.  ThomM  J,  Kirkpatriekt  foi  plain- 
tiff in  error : 

It  is  well  reco^niized  now  that  these  are 
not  demurrage  charges  in  the  maritime  sense, 
but  are  charges  for  the  use  and  detention  of 
cars  which  have  been  loaded  by  the  shipper 
under  a  contract  that  they  should  be  unloaded 
by'  the  consignee,  a  reasonable  time  being 
allowed  to  the  shipper  for  loading  and  to  the 
consignee  for  unloading.  The  railroad  com- 
pany claims  the  right  to  make  a  reasonable 
charge  for  the  use  of  its  propert]^,  cars,  «nd 
tracks,  beyond  such  reasonable  time. 

IfiUer  V.  Georgia  R,  db  Bkg,  Co,  18  L.  R.  A. 
838,  88  Ga.  568,  50  Am.  &  £ng.  R.  R.  Cas. 
80. 

Unless  such  rules  and  regulations  as  these 
are  adopted  and  enforced  the  railroad  com- 
panies will  be  unable  at  the  busy  seasons  of 
the  year  to  furnish  transportation  to  the  pub- 
lic as  freely  and  promptly  as  the  public  de- 
mands.    Railroad  companies  have  a  right  to 


adopt  such  rules  and  regulations  as  are  rea 
sonable   and    necessary   for  the   convenient 
transaction  of  business  between  the  railroad 
companies  and  those  dealing  with  them  ei- 
ther as  passengers  or  shippers. 

Nm^M  dbW.B,Go.  ▼.  Irviru,  84  Va.  554; 
N<n:folk  A  W.  R.  Co.  v.   Wywr,  82  Va,  250. 

Sections  1203  and  1208  of  the  Code  do  not 
apply  to  the  case  in  hand. 

MewTB,  WattSf  Robertson  ft  Roberi* 
0Oii«  also  for  plaintiff  in  error: 

A  common  carrier  may  make  reasonable 
rules  and  regulations  for  the  convenient  trans- 
action of  business  between  himself  and  those 
dealing  with  him,  either  as  passengers  or 
shippers. 

Wheeler,  Modem  Law  of  Carriers,  180; 
Norfolk  A  TF.  R.  Co.  v.  Irvine,  84  Va.  558 ; 
Norfolk  A  W,  R.  Co,  v.  Wywr,  82  Va.  350, 
^ephm  V.  Smith,  39  Vt.  IRO ;  8taU  v.  Ooold, 
58  Me.  379 ;  Crocker  ▼.  New  London,  W.  A 
P.  R.  Co.  34  Conn.  249;  StaU  v.  Chotin,  7 
Iowa,  304 ;  Sidman  v.  Richmond  dt  2>.  R,  Co. 
3  Inters.  Com.  Rep.  766 ;  Swan  v.  Manchester 
A  L.  Railroad,  183  Mass.  116,  42  Am.  Rep. 
432. 


In  Milwaukee,  L.  8.  ft  W.  B.  Oo.  v.  Lynch  (Octo- 
ber 16,  1808,  In  tbe  drouit  court  of  Oneida  county, 
Wisconsin,  and  unreported),  a  demurrage  charge 
after  a  certain  time  limit  of  $S8  for  ten  days  was 
beld  reasonable  and  entorced. 

In  Gofl  V.  Old  Colony  B.  Co.  (January  19, 18SB,  in 
the  sixth  district  court  of  Bbode  Island),  the  court 
affirmed  tbe  railroad  company^s  rierbt  to  hold  tbe 
freight  for  demurrage  charges  and  gave  judgment 
for  tbe  railroad  company  accordingly. 

It  will  be  seen  that  the  recent  course  of  decision 
has  been  uniform  in  enforomg  a  reasonable  regu- 
lation of  the  railroad  carrier  making  a  reasonable 
<Aiarge  for  the  unreasonable  detention  of  its  cars 
by  consignees,  when  by  custom  or  contract  the 
consignees  were  to  unload  the  goods.  That  such  a 
rule  or  regulation  is  not  only  manifest  Justice  to 
the  railroad  carriers,  but  is  of  the  highest  public 
importance,  can  be  denied  neither  upon  principle 
nor  authority. 

Even  the  railroad  commissioners  of  some  of  the 
states  where  the  trend  of  legislation  is  very  hostile 
to  railroad  companies  have  repeatedly  recognized 
the  Importance  to  the  public  of  the  rule  laid  down 
in  the  recent  cases  on  the  subject  of  demurrage. 
For  instance  in  the  case  of  Davis  v.  Missouri,  K.  ft 
T.  R.  Co.,  Kansas  Railroad  CommiasionerB*  Report 
for  1891,  p.  21.  the  railroad  commissioners  of  Kansas 
declined  to  interfere  by  recommendation  with  a 
demurrage  charge  of  $1  per  day  per  oar  on  every 
oar  detained  by  a  consiffsee  in  excess  of  three  days. 

And  in  Rothschild  v.  Chicago  ft  N.  W.  R.  Co.,  Iowa 
Railroad  Oororolssioners*  report  for  1887,  p.  783,  the 
railroad  commissioners  of  Iowa  decided  that  under 
the  great  demand  for  cars  then  existing,  a  rule 
making  charge  of  SS.per  day  per  car  after  twenty- 
four  hours  was  reasonable.  In  tbe  course  of  the 
opinion  tbe  commissicners  said:  **The  demand  for 
oars  upon  the  Chicago  ft  North  Western  Railroad 
Company  is  unprecedented  and  many  of  their  cus- 
tomers are  facing  financial  dishonor,  simply  be- 
cause this  company  is  unable  to  furnish  them  cars. 
This  affects  business  men,  farmers,  and  all  classes 
seriously.  In  view  of  the  situation,  tbe  determina- 
tion of  tbe  question  of  demurrage  by  this  board 
occurs  under  circumstances  that  are  not  especially 
favorable  to  tbe  complainants.  It  is  a  matter  of 
Judgment  bow  long  a  consignee  should  be  allowed 
the  use  of  a  car  without  payment.  As  stated  be. 
fore,  tbe  demand  for  cars  should  be  an  element  in 
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I  Its  determination.  The  case  before  them  Is  prob- 
I  ably  extreme.  Under  oonditions  stated  they  be- 
lieve that  twenty-four  hours  after  tbe  oar  has  been 
placed  in  an  accessible  position  and  the  consignee 
notified  is  a  reasonable  time  for  unloading.  They 
are  of  the  opinion  that  payment  for  the  use  of  the 
car  (they  do  not  like  the  term  *demurrage*),shoQld 
I  begin  after  that  time.  The  amount  charged,  S8  per 
day,  is  not  one  third  they  would  have  earned  could 
they  have  been  in  servioe.** 

Tbe  railroad  commissioners  of  Kansas  Issued  a 
circular  dated  July  7, 1891,  to  the  general  managers 
of  the  Kansas  railroads  (see  E[ansas  Railroad  Com- 
missioners* Report  1891,  p.  S^,  in  which  appears  tha 
following  recommendation: 

**Di8trlbucton  and  Apportionment  of  Oars  among 

Shippers. 
**Ciroular  No.  S. 

'"Topeka,  Kan.  July  7, 189L 

**To  General  Managers:— 

"In  view  of  the  present  flattering  prospect  for 
abundant  crops  of  farm  produce  in  E[an8aB,  and  as 
a  means  to  avoid  the  poesibility  of  a  shortage  in 
transportation  facilities,  the  commission  desires  to 
respectfully  Impress  upon  you  the  importance  of  a 
thorough  and  uniform  system  for  the  apportion* 
ment  and  distribution  of  cars  among  Che  several 
stations  and  shippers  along  the  line  of  your  road. 
As  a  means  to  this  end  we  beg  leave  to  submit  the 
following  suggestions,  and  ask  if  they  meet  with 
your  approval,  that  instructions  be  Issued  to  your 
agents  accordingly,  vis.: 

**8eventb>-A  demurrage  charge  should  be  rigidly 
coUected  when  cars  are  held  an  nnreasonabla  tims 
for  loading.** 

When  it  is  remembered  that  tbe  railroad  oommls- 
sions  have  been  created  with  a  view  to  regulating 
railroad  carriers  in  the  interests  of  the  public,  the 
force  of  the  opinions  of  the  railroad  oommiSBioners 
as  sustaining  the  rules  of  oar  service  assooiatlona 
in  regard  to  demurrage  will  be  readily  acknowl- 
edged. Undoubtedly  an  expeditious  and  eoonoml* 
cal  public  service  by  the  railroad  carriers  renders 
the  charging  of  demurrage  absolutely  necessary 
on  the  ground  of  public  policy  alone.  The  theory 
of  the  principal  case  is  sustained  by  logic,  author- 
ity, and  common  sense.  F.  IL  I* 
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On  the  same  principle  a  railroad  company 
may  make  a  reasonable  charge  for  the  deten- 
tion of  a  car  beyond  a  reasonable  time  after 
its  arrival  at  its  destination,  where  such  de- 
tention is  due  to  the  negligence  or  delay  of 
the  consignee.  A  railroul  company  may 
make  a  contract  charging  demurrage  for  the 
unreasonable  delay  of  cars,  and  by  contract 
may  make  such  charge  a  lien  on  goods  trans- 
ported in  the  cars. 

Baldwin  y.  Chicago  (Jar  Service  Ano.,  opin- 
ion by  attorney- general  of  Illinois,  April  IS, 
1891 ;  TaunfflJooa  y.  Birmingham  Car  Service 
A»9o.,  Alabama  Railroad  Commission,  Au- 
gust 10,  1891 ;  Miller  y.  Georgia  R.  ik  Bkg. 
Co,  18  L.  R.  A.  828,  88  Ga.  688,  50  Am.  & 
Eng.  R.  R.  Cas.  80;  Union  Brewing  Co.  y. 
OMeago,  B,  d  Q.  B.  Co.,  Dlinois  Railroad 
Commission,  December  10,  189 1 ;  Union  Fa- 
€iM  B.  dk  C.  B.  Co.  y.  Cooke,  District  Court 
of  Arapahoe  County,  Colorado,  March  25, 
1802 ;  Ohio  d  M.  B.  Co.  y.  Bannon,  Kentucky 
Common  Pleas,  June  20,  1892;  MUtoaukee, 
L.  8.AW.B.  Co.  y.  Lynch,  Wisconsin  Cir- 
cnit  Court,  October  15,  1892 ;  Chicago,  M.  d 
St.  P.  B.  Co.  y.  Pioneer  Fuel  Co.,  Iowa  Dis- 
trict Court,  January,  1892;  Oofr.  Old  Colony 
B.  Co. ,  Rhode  Island  District  Court,  January 
19,  1898. 

A  charge  of  $1  per  day  for  demurrage  for 
the  detention  of  each  car  is  reasonable  in 
amount. 

Miller  r.  Georgia  B.  d  Bkg.  Co.  eupra; 
Bant  y.  Miuouri  K.  d  T.  B.  Co.,  Kansas 
Railroad  Commissioners'  Report  for  1891,  p. 
21. 

The  enforcement  of  the  demurrage  charge 
for  unreasonable  delay  on  the  part  of  the 
8bipi)er  in  the  detention  of  cars  is  in  the  in- 
terest of  the  public  at  large. 

Keniucky  Wagon  Mfg.  ilo.  r.  LouieviUe  d 
IT.  B.  Co.  11  Ry.  &  Corp.  L.  J.  49 ;  Chicago, 
M.  d  St.  P.  B.  Co.  y.  Pioneer  Fuel  Co.  supra; 
Miller  y.  Georgia  B.  d  Bkg.  Co.  supra;  Boths- 
child  y.  Chicago  d  N.  W.  B.  Co.,  Iowa  Rail- 
road Commissioners*  Report  for  1887,  p.  788. 
See  also  Diphtoys  Casson  Slate  Co.  y.  JBestiniog 
B.  Co.  2  Key.  &  Macn.  (1878) . 

Mr.  Arthur  B.  Pugh*  for  defendants  in 
error: 

By  section  1202  of  the  Code  (1887)  the  rates 
of  toll  which  may  be  charged  by  a  railroad 
company  for  the  transportation  of  persons 
and  property  oyer  its  lines  in  this  state  are 
minutely  prescribed ;  and  provision  is  made 
with  lik'e  minuteness  for  such  further  diarges 
as  may  be  lawfully  made  by  such  company. 

This  statute  coyers  the  whole  subject  of 
transportation,  terminal,  and  storage  charges. 
If  there  were  no  other  statutory  provision  on 
the  subject,  we  think  it  perfectly  clear  that 
any  charge  other  than  the  charges  thus  au- 
thorized would  be  unlawful.  But  by  section 
1208,  the  legislature  has  positively  prohib- 
ited any  railroad  company,  under  the  penalty 
of  the  forfeiture  of  ^100  for  every  violation 
of  such  regulation,  from  making  any  charges, 
either  as  a  public  carrier,  or  as  a  warehouse- 
man, other  than  the  regular  transportation 
fees,  storage,  and  "other  charges  authorized 
by  law.* 

The  state  has  the  rieht  to  make  reasonable 
regulations,    prescHbing   or   limiting   the 

L.R.  A. 


chargss  that  may  be  made  by  a  rail  mad  com- 
pany operating  within  its  jurisdiction,  ex- 
cept as  it  may  DC  restrained  by  some  contract 
in  the  company's  charter,  or  by  the  law  of 
interstate  commerce. 

Stone  T.  Farmers  Loan  d  T.  Co.  116  U.  8. 
807,  29  L.  ed.  686 ;  BtiggUs  y.  lOinois,  108  U. 
8.  526,  27  L.  ed.  812 ;  Munn  y.  Illinois,  94 
U.  8.  118,  24  L.  ed.  77 ;  Chicago,  B.  d  Q. 
B.  Co.  y.  Cutts,  94  U.  8.  155.  24  L.  ed.  194 ; 
Winona  d  St.  P.  B  Co.  y.  Blake,  94  U.  8. 
180,  24  L.  ed.  99;J9orfolk  d  W.  B.  Co.  r. 
Pendleton,  86  Va.  1004. 

The  Norfolk  &  Western  Railroad  Company 
is  subject  to  the  statute  of  this  state. 

Under  the  law  of  this  state  the  Norfolk  & 
Western  Railroad  Company  had  no  right  to 
make  and  collect  the  demurrage  charges, 
which  form  the  subject  of  this  controversy. 

Demurrage  is  an  extended  freight  or  reward 
In  compensation  for  lost  earnings,  which  as  a 
lei^l  right,  exists  only  as  to  carriers  by  sea- 
going vessels. 

5  Am.  &  £ng.  Encyclop.  Law,  642. 

Technically  speaking  it  is  confined  to  the 
maritime  law.  The  right  to  it  does  not  at- 
tach to  carriers  by  railroads. 

Chicago  d  N.  W.  B.  Co.  y.  Jenkins,  103 
111.  588,  9  Am.  &Eng.  R.  R.  Cas.  118;  Gage 
y.  Morse,  12  Allen,  410,  90  Am.  Dec.  155 ; 
Burlington  d  M.  B.  Co.  v.  Chicago  Lumber 
Co.  15  Neb.  891 :  Jones.  Liens,  §  282,  and  note. 

Wherever  a  charge  in  the  nature  of  demur- 
rage has  been  made  by  a  railroad  company, 
and  the  amount  of  such  charge  has  been  al- 
lowed by  the  courts,  it  has  been  so  allowed, 
not  as  demurrage,  but  as  storage,  and  has 
been  allowed  to  the  company  in  its  character, 
not  as  a  carrier,  but  as  a  warehouseman. 

Miller  y.  Mansfield,  112  Mass.  260;  Miller 
y.  Georgia  B.  d  Bkg.  Co.  18  L.  R.  A.  828,  88 
Qa.  568,  50  Am.  &  Eng.  R.  R.  Cas.  79.     * 

Various  reports  and  conclusions  of  certain 
railroad  commissioners  of  the  states  of  Ala- 
bama, Illinois,  and  Texas  are  referred  to  in 
the  company's  petition.  These  rulings,  in 
view  of  our  statute,  have  no  bearing  upon 
the  question  here,  and  would  certainly  not 
be  considered  as  authority,  even  if  they  had. 

Fauntleroyf  J.,  delivered  the  opinion  of 
the  court: 

The  petition  of  the  Norfolk  A  Western 
Railroad  Company  complains  of  a  judgment 
of  the  circuit  court  of  Roanoke  county,  ren- 
dered therein  at  the  April  term,  1893,  in 
favor  of  Adams,  Clement  A  Co.  against  the 
said  Norfolk  &  Western  Railroad  Company 
for  the  sum  of  $488,  with  interest  thereon 
from  September  1, 1891,  until  paid,  in  which 
suit  the  said  Adams,  Clement  &  Co.  are 
plaintiffs  and  the  petitioner  is  defendant. 
The  suit  is  an  action  of  assumpsit  against 
the  Norfolk  &  Western  Railroad  Company  to 
recover  back  certain  sums  of  money  alleged 
to  have  been  illegally  exacted  from  and  paid 
by  the  said  Adams,  Clement  &  Co.  to  the 
said  Norfolk  &  Western  Railroad  Company, 
and  a  verdict  was  rendered  and  a  judgment 
entered  for  the  full  amount  of  the  plaintiff's 
claim.  The  case  is  here  upon  a  writ  of  error 
obtained  by  the  defendant  company. 

The  Norfolk  A  Western  Railroad  is  a  com- 
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mon  carrier,  owning  and  operating  a  line  of 
railroad  in  the  state  of  Virginia,  and  the 
town  of  Salem  is  upon  the  said  line.  The 
plaintiffs  are  lumber  dealers,  doing  business 
at  the  said  town  of  Salem ;  and  between  Feb- 
ruary 16  and  August  81,  1891,  they  received 
a  large  number  of  shipments  of  lumber  in 
carload  lots,  consigned  to  them  frompoints 
on  the  line  of  the  said  Noifolk  <&  Western 
Railroad,  and  from  points  in  the  state  of 
Virginia,  and  other  points  in  other  states. 
These  shipments  were  made  with  the  under- 
standing and  agreement  that  the  lumber  was 
to  be  unloaded  by  the  consignee  at  Salem  de- 
pot upon  the  arrival  of  the  shipments  at  that 
point.  The  railroads  of  Virginia  and  of  the 
other  states,  for  their  own  protection  as  well 
as  for  the  protection  and  benefit  of  the  pub- 
lic, have  a  car  service  set  of  rules,  designed 
and  enforced  to  secure  the  prompt  movement 
of  freight  cars;  and  under  the  rules  of  this 
car  service  association  the  Norfolk  &  Western 
Railroad  Company  have  a  charge  of  $1  per 
car  per  day  for  the  use  of  their  cars  and  their 
side  or  switdi  tracks  for  every  day  that  the 
cars  remain  unloaded  after  notice  of  their  ar- 
rival to  the  consignee  and  the  lapse  of  three 
days.  Under  the  abuses  that  prevailed  previ- 
ous to  the  establishment  of  this  rule,  serious 
loss  and  inconvenience  were  caused  both  to 
the  shipping  public  and  the  railroad  com- 
pany by  the  unreasonable  and  protracted  de- 
lav  of  consignees  in  unloading  the  cars ;  the 
railroad  company  being  unable  thereby  to 
furnish  cars  when  called  upon  by  shippers  of 
freight,  and  their  side  tracks  beinff  incum- 
bered, and  the  movement  of  freight  Impeded, 
causing  heavy  expense,  and  a  demand  for 
more  track  room  to  accommodate  idle  cars 
standing  unloaded  upon  their  tracks,  and 
the  company  being  unable,  therefore,  when 
called  upon,  to  furnish  cars  for  the  shipping 
public.  The  railroad  company,  as  a  common 
carrier,  is  bound  to  furnish  cars  for  trans- 
portation of  freight ;  and  they  must  have  con- 
trol over  their  cars  in  order  to  perform  their 
duties  to  the  public.  A  car  in  motion  is  a 
useful  thing,  but  a  car  standing  idle  and 
unloaded  on  the  track  is  useless,  and  an  in- 
cumbrance. ~  If  A.  be  allowed  to  hold  a  car 
unloaded  at  his  pleasure  or  convenience, 
without  cost  or  charge,  and  thus  deprive  the 
railroad  company  of  the  use  of  its  vehicles 
for  transportation  of  the  freight  of  B.  it  is 
evident  that  both  the  railroad  company  and 
the  shipping  public  will  suffer  injury.  The 
plaintiffs  in  this  suit  had  notice  of  the  ex- 
istence and  operation  of  these  rules,  and  they 
had  paid  the  charges  for  the  detention  of  cars 
long  before  the  commencement  of  the  account 
sued  upon ;  and  they  knew  and  agreed  when 
the  shipments  were  made  that  such  a  charge 
would  be  made,  unless  they  unloaded  their 
cars  in  compliance  with  the  rule  of  the  com- 
pany which  gave  to  them  seventy-two  hours 
in  which  to  unload  their  freight  after  notice 
of  the  arrival  of  the  cars  which  they  had  stip* 
ulated  to  unload.  It  \a  well  settled  in  this 
state  and  lu  other  states  that  a  common  car- 
rier may  make  reasonable  rules  and  regula- 
tions for  the  convenient  transaction  of  busi- 
ness between  itself  and  those  dealing  with  it, 
either  as  passengers  or  as  shippers.    See  Nor- 
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folk  dt  W.  K  Ch.  7.  Wytor,  82  Va.  360; 
Norfolk  A  TT.  R,  Oo.  v.  Irvine,  84  Va.  658. 
That  this  rule  is  reasonable  and  proper,  and 
that  the  railroad  company  can  made  such 
a  charge,  has  been  decided  in  a  number  of 
states ;  the  question  never  having  arisen  be- 
fore in  this  state.  See  MiUer  v.  Georgia  R, 
A  Bkg,  Co,  88  Ga.  668,  18  L.  R.  A.  828 ;  MU- 
lerv.  Marufidd,  112  Mass.  260;  Unioti  Pacifie, 
D.  d  Q.  R.  Co,  y.  Cooke,  60  Am.  &  Eng.  R. 


R.  Cas.  89,  note;  Kentucky  Wdff&n  Mfg.  Go. 
V.  LouiniUe  db  N,  R,  Co.  60  Am.  &  Ene.  R. 
R.  Cas.  90,  noU;  Chicago,  M.  dt  8t,  P,  R. 
Co,  V.  Pioneer  Fuel  Co,  [Woodbury  county, 
Iowa,  District  Court,  Jan.  1892] ;  Beach,  Law 
of  Railways,  §  924,  and  cases  there  cited; 
Jones,  Liens,  §  284,  and  cases  cited ;  4  Lawson, 
Rights,  Rem.  &  Pr.  p.  8146.  §§  1881,  1882 ; 
Wood,  Railway  Law,  pp.  1692,  1698,  1600; 
2  Waterman,  Corp.  pp~.  246,  246 ;  2  Am.  & 
Bug.  Encyclop.  Law,  pp.  878-881,  and  note; 
Redf.  Railways,  6th  ed.  pp.  67-88. 

In  addition  to  this  long  line  of  authorities 
holding  the  right  of  a  railroad  company  to 
make  such  charge,  and  the  reasonableness  of 
such  charge,  there  have  been  numerous  io- 
vestigations  and  rulings  upon  the  point  by 
tlie  railroad  commissToners  of  the  various 
states.  In  Texas,  the  railroad  commissioner. 
Judge  Reagan,  after  full  investigation,  made 
an  order  fixing  $8  per  day  per  car  as  a  rea- 
sonable charge  for  delay  in  unloading  after 
fourty -eight  hours*  notice.  The  railroad  com- 
missioner of  Illinois,  and  those  of  other 
states,  after  full  investigations,  have  decided 
in  favor  of  the  right  and  reasonableness  of 
such  a  charge ;  and  when  it  Is  considered  that 
these  railroad  commissioners  are  appointed 
for  the  express  purpose  of  regulating  rail- 
roads in  the  interest  of  the  public,  the  weight 
of  their  decisions  as  to  the  reasonableness  of 
such  charge  is  apparent.  It  is  contended, 
however,  that  the  sections  of  the  Coda  of 
Virginia  of  1887,  1202  and  1208,  make  such 
a  charge  illegal :  and  the  Judge  of  the  trial 
court  took  the  view  of  the  plaintiff,  and  in- 
structed the  jury  that,  under  the  law  of  Vir- 
ginia, such  charge  is  unlawful,  whether  it 
be  reasonable  or  not.  We  think  that  the  trial 
court  erred  in  so  holding,  and  in  so  instruct- 
ing the  jury.  The  charge  made  by  the  rail- 
road company  for  the  detention  of  its  cars, 
and  the  occupation  of  its  tracks  after  due 
notice,  and  the  allowance  of  three  days  to  the 
consignees  to  unload  the  cars  and  disincumber 
the  track,  is  not  within  the  purview,  pur- 
pose, or  prescription  of  the  statute,  and  is 
not  of  the  character  of  weighing,  storage, 
and  delivery  of  articles  of  freight  contem- 
plated by  the  makers  of  the  statute.  The 
charge  is  not  for  transportation,  storage,  or 
delivery  of  freight,  and  it  is  not  a  device  or 
a  pretext  for  exacting  of  the  shipper  or  the 
consignee  more  than  the  rate  prescribed  by 
law  and  fixed  b^  schedule ;  but  it  is  for  the 
use  and  occupation  of  the  cars,  and  the  ob- 
struction of  their  tracks  by  the  consiirnee,  for 
weeks  and  months  after  the  contract  for  trans- 
porting and  delivering  the  freight  had  been 
fulfills  and  ended.  It  is  neither  a  trans- 
portation charge,  nor  a  storage  charge,  nor  a 
terminal  charge,  nor  a  subterfuge  for  adding 
to  the  cost  of  transportation  in  excess  of  the 
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rates  prescribed.  After  arriTal  at  the  place 
of  consignment,  and  notice  to  the  consignee 
of  the  arrival,  and  the  allowance  of  a  rea- 
sonable time  for  the  unloading  of  the  cars 
1)7  the  consignee,  according  to  his  contract 
obligation  to  unload,  the  duties  and  the  li- 
nbiluies  of  the  carrier  cease,  and  the  carrier 
becomes  simply  a  bailee  for  hire,  and  can 
make  reasonable  rules  and  regulations  and 
charges  for  such  service  as  bailee,  as  it  may 
f^ee  fit.  Such  charges  are  not  carrier  charges 
in  the  meaning,  intendment,  or  prescription 
of  the  statute.  Under  the  head  of  ^  Carriers,  ^ 
the  American  &  English  Encyclopaedia  of 
Law  (page  880,  vol.  2)  :  **  A  carrier  fulfilling 
the  dutes  of  a  warehouseman  is  not  obliged 
io  accept  tlie  goods  sublet  to  his  ordinary 
liability.  He  may  impose  such  terms  as  he 
pleases ;  and  the  consignor  FconsignecJ,  with 
notice  thereof,  willbebouna.  whether  such 
terms  are  or  are  not  reasonable  is  an  irrelevant 
inquiry."  In  a  note  to  this  section  is  the  fol- 
lowing :  *  We  can  see  no  reason  why  a  rail- 
road! company,  as  a  common  carrier,  cannot 
stipulate,  by  a  contract  express  or  implied, 
that  tlieir  liability  as  carrier  shall  terminate 
with  delivery  at  a  particular  point,  and  they 
will  assume  no  liability  at  all  in  such  case 
as  warehousemen.  If  the  consignee  is  fully 
advised  at  the  time  of  the  shipment  that  the 
company  has  no  agent  at  a  particular  station, 
or  the  place  to  which  the  consignment  is 
made,  and  the  failure  to  employ  such  agent 
is  not  shown  to  be  unreasonable  in  view  of 
the  condition  of  the  company's  business, 
there  is,  in  the  absence  of  rebutting  circum- 
stances, an  implied  consent  that  the  carrier's 
responsibility  shall  be  dissolved,  when  he 
has  done  all  thai  the  nature  of  the  case  per- 
mits him  to  do,  according  to  the  reasonable 
and  proper  usages  of  his  business. "  Hutchin- 
son on  Carriers  (sec.  878)  says :  **  The  custody 
and  protection  of  the  goods  in  his  new  cbar- 
Acter  as  warehouseman  is  a  distinct  service 
from  that  of  their  transportation,  which  en- 
titles him  to  additional  compensation,  in  con- 
sideration for  which  he  continues  liable  for 
their  safe-keeping  as  the  hired  bailee  of  the 
owner. " 

The  record  in  this  case  shows  that  at  the 
time  of  the  shipments  of  this  lumber  the 
plaintiffs  knew  that  there  was  a  depot  at 
Salem  for  the  ordinary  business  of  the  com- 
pany, but  not  for  the  accommodation  of  car- 
loads of  lumber;  and  that,  if  they  did  not 
unload  the  cars  according  to  the  contempla- 
tion of  the  contract,  within  seventy- two  hours 
(exclusive  of  Sunday  and  holidays)  after  one 
day  for  placing  the  cars  and  notice,  they 
would  have  to  pay  $1  per  car,  per  day,  there- 
after ;  not  for  transportation  and  delivery,  but ' 


for  the  detention  of  cars,  and  use  and  oc- 
cupation of  the  tracks  of  the  railroad  com- 
pany. The  statute  provides  solely  for  the 
transportation,  storage,  and  delivery  of 
freight  to  the  carrier,  to  be  shipped  by  It, 
and  delivered  at  the  other  end  of  the  journey 
to  the  consignee ;  but  it  makes  no  provision 
or  regulation  for  the  hiring  of  cars  to  be 
load^  and  unloaded  by  the  customer,  ac- 
cording to  such  contract  as  the  carrier  and 
the  customer  may  make,  express  or  implied. 
"A  railroad  company  is  not  required  by  law 
to  keep  a  warehouse  or  depot  at  every  station 
along  its  route  or  line,  and  it  may  stipulate, 
either  expressly  or  hj  implication,  that  it 
will  assume  no  liability  as  warehouseman  at 
a  flag  station  where  it  has  no  depot  or  agent ; 
and  when  the  consignee  is  fully  advis^,-at 
the  time  of  the  shipment,  that  the  company 
has  no  depot  or  agent  at  such  station,  and  it 
is  not  shown  that  the  exigencies  of  its  busi- 
ness required  that  it  should  have  an  agent  at 
the  place,  the  liability  as  common  carrier 
terminates  with  the  safe  delivery  of  the  goods 
on  the  side  track  at  that  point,  and  it  assumes 
no  1  iabil  i ty  as  a  warehouseman. "  It  is  shown 
in  evidence  that  this  rule  and  charge  of  $1 
a  day  for  the  unreasonable,  and  even  long- 
oontmued,  detention  of  the  car,  and  obstruc- 
tion of  the  tracks  and  business  of  the  rail- 
road, is  not  made  for  compensation  to  the 
company,  but  for  the  benefit  of  the  public, 
and  a  stimulus  to  the  consignee  to  unload 
the  car,  and  disencumber  the  track  and  the 
business  of  the  road.  The  evidence  in  the 
record  is  that  the  car  is  much  more  valuable 
to  the  company  than  the  charge  of  $1  per  day ; 
and  it  is  manifest  that,  if  cars  can  be  delayed 
and  held  by  shippers  or  consignees  for  months 
(as  the  record  shows  was  done  in  this  case, 
in  some  instances),  without  any  regulation 
that  would  be  operative,  the  business  of  the 
railroad  and  the  public  service  must  nec- 
essarily suffer.  In  view  of  the  authorities 
and  the  facts  of  this  case,  we  are  of  opinion 
tne  money  paid  by  the  plaintiffs  to  the  de- 
fendant company  was  properly  charged  by 
the  said  company,  and  was  due  to  it  by  the 
plaintiffs,  Adams,  Clement  &  Co.,  and  that 
they  had  no  right  to  recover  it  back ;  and  that 
the  circuit  court  of  Roanoke  county  erred  in 
the  law  as  applicable  to  the  facts  of  the  case, 
and  erred  in  refusing  to  set  aside  the  verdict 
of  the  jury ;  that  the  judgment  complained 
of  is  erroneous,  and  the  same  is  reversed  and 
annulled  ;  and  this  court,  proceeding  to  enter 
such  judgment  as  the  circuit  court  ought  to 
have  entered  upon  the  pleadings,  will  dis- 
miss the  plantlffs'  suit. 

Reversed. 

lAcy  and  Hintoiif  JJ.^  dissenk  . 
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James  B.  CASE  d  ai,,  Appts,, 

William   MINOT,   Jr.,  et  ai..  Trustees   of 
Boston  Real  Estate  Trust. 

(158  Mass.  677.)] 

!•  The  rlg^ht  of  a  tenant  of  apper  floors 
to  ll£^ht  and  air  from  a  well  or  open 
■pace  which  j8  not  aoceflalbleto  the  street  can- 
not be  obstructed,  where  It  is  necessary  to  the 
enjoyment  of  the  demised  premises. 

8.  A  Ijuidlord  is  liable  to  a  tenant  of 
apper  floors  for  wrong^ftil  obstruction 
of  liipht  and  air  from  a  well  or  open  space 
In  a  bulldlDfr  by  a  chimney  constructed  by  an- 
other tenant  under  the  landlord*s  express  au- 
thority to  erect  such  chimney  for  the  use  of  boil- 
ers in  the  basement. 

8*   The  objection   of  want  of  parties* 

when  taken  by  plea  or  answer,  should  srive  the 
names  of  the  necessary  parties  when  this  can  be 
done,  and  especially  where  it  Is  peculiarly  with- 
in the  knowledge  of  the  defendants. 

4*  Other  tenants  who  caused  the  dam- 
ag^es  are  not  necessary*  parties  to  an 
action  by  tenants  against  a  landlord 

for  interference  with  the  enjoyment  of  the  prem- 
ises, where  the  time  for  injunction  has  passed 
and  the  only  relief  that  can  be  granted  is  by  way 
of  damages. 

6*   That  the  tenant's  righttoani^Jnnc- 


tioa  against  the  landlord's  Intertav 
ence  with  his  enjoyment  of  the  preai-> 
ises  terminates  pending  suit  by  the  expiration 
of  the  term  will  not  prevent  equity  from  retaining 
the  suit  to  assess  dama«res. 

(April  i,  1898.) 

APPEAL  by  complainants  from  a  liiogment 
of  the  Superior  Court  for  Suffolk  County 
in  favor  of  defendants  in  an  action  brought  to 
enjoin  defendants  from  permitting  the  erection 
of  a  chimoey  so  as  to  interfere  with  the  light 
coming  to  plain  tiffs  windows,  and  to  recoTer 
damages.     Reversed, 

From  the  report  of  the  facts  made  Xxj  the 
trial  court  it  appeared  that: 

Defendants  own  certain  premises  In  Bostoi^ 
bounded  southerly  on  Bedford  street  and  north-, 
erly  on  Avon  street.  The  easterly  property 
line  is  a  straight  line,  and  is  coinddeDt  with 
the  outer  face  of  the  wall  of  the  defendants^ 
building,  except  along  part  of  the  line  about 
the  middle  of  the  building  where  the  wall 
makes  a  set  back  from  the  line  for  a  rectangu- 
lar air  or  window  space  which  is  wholly  oa 
defendants'  land.  This  rectangular  space  is 
about  6i  feet  by  27i  feet  and  the  entire  dis- 
tance across  to  the  wall  of  the  opposite  build- 
ing as  it  now  stands  is  about  17  feet. 

The  plaintiffs  are  lessees  of  the  defendants 
of  a  portion  of  the  defendants'  building  under 
written  lease  expiring  December  81, 1802. 


Nora— .American  lair  as  to  tOMfmeniM  of  Ua^t,  air, 

and  prospect. 

The  doctrine  that  an  easement  of  licrht  or  air  can 
be  acquired  by  prescription  is  almost  universally 
rejected  in  this  country. 

In  Delaware  the  doctrine  of  ancient  ligrhts  was 
held  in  the  case  of  Clawaon  v.  Primrose,  4  DeL  Ch. 
6^  to  be  adopted  as  part  of  the  common  law  by 
force  of  the  constitutional  adoption  of  the  common 
law,  and  subject  to  alteration  only  by  the  legisla- 
ture. 

But  the  case  of  Clawson  v.  Primrose  is  oom- 
mented  on  and  distinguished  on  the  facts  in  HuUey 
V.  Security  Trust  ft  8.  D.  Ck>.,  6  DeL  Gh.  578,  which 
seems  to  regard  the  question  of  ancient  lights  as 
not  entirely  settled  by  that  case,  although  it  was 
the  opinion  of  the  able  chancellor,  as  the  question 
had  not  been  passed  upon  by  the  court  of  appeals. 
It  is  remarked  further  that  the  decision  in  Clawson 
V.  Primrose  is  the  only  one  rendered  in  that  state 
on  the  subject  during  the  whole  period  of  nearly 
one  hundred  years  after  the  adoption  of  the  con- 
stitution. 

In  Illinois  the  early  case  of  Gerber  v.  Grabel.  16 
ni.  217,  declared  that  the  doctrine  of  ancient  lights 
existed  In  that  state,  but  that  to  be  ancient  the  use 
of  the  light  must  have  existed  from  a  period 
beyond  memory,  and  that  the  rule  of  twenty  years* 
use  under  the  later  BngUsh  statutes,  which  could 
not  be  traced  beyond  the  Statute  of  21  James  I.,  did 
not  apply  in  that  state,  as  the  English  statutes  after 
the  fourth  year  of  James  L,  were  not  adopted  in 
that  state. 

But  the  doctrine  Is  expressly  rejected  in  later 
cases.  Guest  v.  Reynolds,  68  111.  478,  18  Am.  Rep. 
67D;  Tinker  v.  Forbes,  186  HI.  221;  Dexter  v.  Tree,  117 
111.  682. 

The  doctrine  of  ancient  lights  is  recited  as  if  it 

23  L.  R.  L. 


were  the  law  in  Mauler  v.  Myers,  4  R  Mon.  614,  but 
the  oase  did  not  involve  the  question,  and  it  waa 
subsequently  decided  that  an  easement  of  light  and 
air  cannot  be  acquired  by  prescription  in  Ken- 
tucky.  Kay  V.  Sweeney,  14  Bush,  1, 29  Am.  Rep.  388. 

In  Maryland  there  was  an  obiter  recital  of  th* 
doctrine  in  Wright  v.  ¥Yeeman,  6  Harr.  ft  J.  477. 

But  the  doctrine  was  expressly  repudiated  in 
Cherry  v.  Stein,  11  Md.  1. 

The  doctrine  that  an  easement  of  lights  can  b» 
acquired  by  prescription  was  approved  in  Robeson 
V.  Pittenger,  2  N.  J.  Eq.  67, 82  Am.  Deo.  412. 

But  in  this  case  the  building  whose  lights  were  in 
question  had  been  erected  by  the  owner  of  the  lot 
which  they  overlooked.    IbkL 

And  later  cases  establish  the  law  that  an  ease- 
ment in  light  and  air  cannot  be  acquired  by  ad- 
verse user  in  New  Jersey.  Bayden  v.  Dutcher,  81 
N.  J.  Eq.  217;  King  v.  MiUer,  8  K.  J.  Eq.  660, 65  Anu 
Dec.  246. 

In  Mahan  v.  Brown,  18  Wend.  2S1, 28  Am.  Dec  461^ 
it  was  assumed  that  the  doctrine  of  ancient  ligbta 
prevailed  in  New  York,  although  the  court  de- 
clares that  the  case  involved  was  not  one  of  anoleni 
lights. 

But  later  cases  expressly  decide  that  the  dootrtma 
of  ancient  lights  does  not  obtain  in  New  York. 
Parker  v,  Foote,  10  Wend.  800;  Knabe  v.  Levelle,  28- 
N.  Y.  Supp.  818. 

In  the  early  Pennsylvania  case  of  Biddle  v.  Ash, 
2  Ashm.  211,  it  was  conceded  for  the  purpose  of  the- 
oase  that  an  easement  of  light  might  be  presumed 
as  a  presumption  of  fact  after  twenty  years*  use, 
but  it  was  held  that  the  facts  in  that  case  did  not 
establish  any  easement. 

But  there  was  an  obiter  disapproval  or  caution  a* 
to  the  doctrine  in  Hoy  v.  Sterrett,  2  Watts,  8Be7, 2T 
Am.  Dec.  818,  and  in  Haverstick  v.  Sipe,  88  Pa.  8B8» 
it  is  expreaily  decided  that  mere  enjoyment  of  light 
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At  the  time  of  the  lease,  the  rooms  on  the 
different  floors  leased  to  the  plaintiffs  were 
lighted  hj  windows  at  each  end  of  the  rooms 
overlooking  Bedford  and  Avon  streets  respect- 
ivelv,  and  also  on  the  east  side  opening  upon 
the  light  and  air  space  above  referred  to. 

There  is  one  floor  and  a  basement  under- 
neath the  premises  leased  to  the  plaintiffs, 
which  had  been  leased  bv  the  defeodants  to 
and  occapied  by  Bradford  and  Thomas,  who 
also  had  a  lease  of  the  other  part  of  said  bnild- 
log,  which  lease  had  not  expired  May  20, 1892, 
but  had  been  modifled  by  agreement  of  that 
data 

The  plaintiffs  are  commission  merchants  do- 
ing an  extensive  business  in  the  sale  of  goods 
consigned  to  them  by  various  manufacturers. 
Said  second  floor  was  used  by  the  plaintiffs 
not  only  as  a  store-room  but  as  a  sales-room  of 
the  goods  consigned  to  them,  and  in  making 
such  sales  it  is  necessary  to  have  a  well-liebted 
place  for  customers  to  examine  goods,  and  the 

Slaintiff^  used  that  part  of  said  second  floor 
irectly  in  front 'of  said  side  windows  for  the 
exhibiuon  of  such  goods: 

For  the  plaintiffs  to  have  the  full  enjoyment 
of  the  premises  as  they  were  when  leased  to 
them,  it  is  necessary  for  them  to  have  the  full 
and  undisturbed  use  of  said  side  windows  for 
light  and  air,  and  of  said  space  for  opening 
and  shutting  said  window  shutters. 

May  20,  1692,  the  defendants  executed  an 
unrecorded  lease  to  Eben  D.  Jordan  and  an- 
other of  the  estate  owned  bv  them  in  the  local- 
ity described,  including  said  building  occupied 


in  'part  by  plaintiffs,  subject  to  the  lease  of 
the  plaintiffs  and  subject  to  the  lease  to  and 
Subsequent  agreement  with  Bradford  and 
Thomas.  Said  agreement  with  Bradford  and 
Thomas  was  made  by  the  defendants  to  enable 
them  to  make  said  lease  to  Jordon  and  another 
and  give  said  Jordan  and  another,  as  lessees, 
possession  of  said  basement 

Said  defendants  have  not  been  since  the  dat« 
of  the  lease  to  Jordan  and  another  in  the  occu- 

{)ancyor  control  of  said  premises  except  aa 
andlord  under  said  lease,  and  have  not  em- 
ployed any  one  to  do  any  work  upon  said 
premises  as  complained  of,  and  have  not 
directed  or  authorized  the  doing  of  any  of  said 
work  unless  the  contrary  shaS  be  held  con- 
structively and  as  a  matter  of  law  on  the  facts; 
all  of  the  acts  complained  of  having  been  doD& 
as  a  matter  of  fact  by  said  Jordan  or  by  per- 
sons employed,  paid,  directed,  and  controlled 
by  them. 

Eben  D.  Jordan  and  another  went  into  pos- 
session, under  their  said  lease,  on  the  first  of 
June,  1892. 

On  and  after  the  said  first  of  June,  1892,  th» 
said  Jordan  and  Jordan  commenced,  by  their 
servants  and  scents,  to  place  in  said  basement, 
boilers  and  other  apparatus  designed  for  an 
electric  light  plant,  of  a  capacity  of  250  arc 
lights,  as  specified  in  their  said  lease,  and  to- 
erect  wrought  iron  pipes  or  chimneys,  and 
said  pipes  are  now  entirely  finished. 

By  tne  construction  of  said  electric  plant, 
with  its  said  chimneys,  the  plaintiffs  have^ 
been  greatly  annoyed  and  Injured  in  their  said 


and  air  over  another^s  premises  for  any  length  of 
time  cannot  ripen  into  an  advene  rUrht, 

^e  earlier  South  Carolina  case  of  MoCready  v. 
Tbomson,  1  Bud.  L.  181,  approved  the  Boglish  doc- 
trine, but  in  Napier  v.  Bulwlnkle,  6  Rich.  L.  812,  It 
Is  said  that  the  facts  of  the  earlier  case  were  nuch 
that  the  Jury  might  have  found  evidence  of  assent 
to  the  claim  of  right  in  such  easement  and  the  doc- 
trine is  expressly  repudiated  by  the  later  case. 

Some  other  early  cases  discussed  the  doctrine  of 
ancient  lights  in  cases  to  which  it  was  applicable 
only  by  way  of  analogy,  and  in  some  instances  as- 
sumed that  this  doctrine  was  the  law  in  this  coun- 
try, but  these  obiter  dicta  on  the  subject  are  so  en- 
tirely obsolete  in  view  of  the  numerous  decisions  to 
the  contrary  that  they  have  not  been  generally  re- 
ferred to  in  this  note. 

A  comparatively  recent  case  of  this  sort  is 
Berkeley  v.  Smith,  27  Gratt.  896,  in  which  there  is 
an  obiter  recital  of  this  doctrine  as  If  it  were  law, 
and  there  does  not  seem  to  be  any  decision  in  that 
state  on  the  subject. 

In  other  states  the  decisions  have  uniformly  re- 
jected the  doctrine  of  ancient  lights. 

Thus  in  Alabama.   Ward  v.  Neal,  87  Ala.  600. 

In  Ckmnecticut  the  doctrine  of  ancient  lights  was 
disapproved  in  Ingraham  v.  Hutchinson,  2  Conn. 
584,  but  the  case  did  not  call  for  any  decision  as  to 
lights. 

In  Georgia  the  doctrine  is  rejected.  Turner  v. 
Thompson,  58  Ga.  268, 2i  Am.  Kep.  4S7. 

Likewise  in  Indiana.  Helper  v.  Klein,  61  Ind.  816; 
Btein  V.  Hauck,  56  Ind.  66, 26  Am.  Bep.  10. 

And  in  Kansas.  Lapere  v.  Luokey,  28  Kan.  63i|  88 
Am.  Rep.  196. 

In  Louisiana  also  It  la  held  that  a  prescriptive 
right  to  light  and  air  for  windows  cannot  be  ac- 
quired without  an  express  grant  or  covenant.  Old- 
stein  V.  Firemen ^s  Building  Asso.  44  La.  Ann.  488. 

The  doctrine  is  also  rejected  in  Maine.  Pierre  v. 
Peraald,  26  He.  436, 46  Am.  Deo.  673L 

S2  L.  a  A. 


The  English  doctrine  of  an  easement  of  light  and 
air,  based  on  prescription,  is  denied  In  Massachu- 
setts, irrespective  of  the  Statute  of  1862,  chapter 
144,  which  expressly  denied  this  right.  Bogers  v. 
Sawin,  10  Gray,  876. 

Other  Massachusetts  cases  denying  the  doctrine 
are:  Fifty  Associates  v.  Tudor,  6  Gray,  269;  C2arrig 
V.  Bee,  14  Gray,  683;  Bichardson  v.  Pond,  16  Gray» 
887,  Clunst  Church  v.  Lavezzolo,  156  Mass.  89. 

And  the  court  declares  that  no  right  to  an  ease 
ment  of  Ught  and  air  can  exist  over  the  premises  of* 
an  adjoining  owner  except  by  actual  grant.    Pain* 
V.  Boston.  4  Allen,  168. 

The  doctrine  of  ancient  lights  Is  also  rejected  la 
Texas.  Klein  v.  Gehrung,  25  Tex.  Supp.  282, 78  Anu 
Dec.  565. 

And  in  Vermont    Hubbard  v.  Town,  88  V 1 206. 

And  also  in  West  Virginia.  Powell  v.  Sims,  5  W.. 
Va.  1, 13  Am.  Bep.  629. 

The  mere  fact  that  a  private  alley  has  remained 
unenclosed  and  that  a  person  has  built  a  house  with 
doors  and  windows  opening  upon  it  and  enjoyed 
the  benefit  of  the  light  and  ventilation  which  it  af- 
forded so  long  OS  the  owners  chose  to  leave  it  opea 
confers  no  ensement  which  will  prevent  the  owners 
from  closing  it.    Dexter  v.  Tree,  117  HI.  532. 

No  amount  (if  assertion  of  a  right  to  an  easement 
of  light  and  air  can  constitute  the  basis  of  an  ad- 
verse right  or  easement  of  that  kind,  so  long  as  th» 
owner  of  the  adjoining  premises  has  had  no  occa- 
sion to  make  use  of  his  premises  in  such  a  way  aa 
to  conflict  with  the  alleged  easement.  Tinker  v. 
Forbes,  186  111.  221. 

The  reason  for  the  almost  unanimous  repudiation 
of  the  doctrine  in  this  country  is  suggested  in  the 
preceding  sentence.  It  is  in  nearly  all  the  leading 
cases  on  the  subject  declared  in  substance  that  the 
law  of  prescription  or  adverse  user  is  not  fairly  to 
be  applied  to  the  enjoyment  of  light  and  air  since 
there  is  in  its  continuance  nothing  of  which  the 
owner  of  the  vacant  premises  can  complain.   It  la 
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busioeBS  and  in  the  quiet  enjoyment  of  said 
premises  leased  to  tbcm,  by  reason  of  tlie  noise 
and  dust  caused  by  said  work;  and  the  li^ht 
at  said  side  windows  has  been,  by  said  pipe8» 
ralwtantially  obstructed,  so  as  to  materially 
interfere  with  the  plaintiffs'  said  business. 

Complainants  brought  said  bill  in  good  faith 
believing  it  to  be  their  proper  remedy. 

Messrs.  Charles  H.  Hanson  and  Wil- 
liam H«  Leonardr  for  appellants: 

A  covenant  for  quiet  enjoyment  is  implied 
in  the  terms  of  an  ordinary  lease. 

Taylor.  Land.  &  T.  §  804;  Wood,  Land.  & 
T.  2d  ed.  §  S59;  Leech  v.  Sehweder,  L.  R.  9  Ch. 
App.  463;  Burnett  ▼.  Lynch,  5  Barn.  &  0. 
€09. 

To  constitute  a  breach  of  the  covenant,  it  is 
sufficient  that  the  lessee's  ordinary  and  lawful 
enjoyment  be  substantiallv  interfered  with  by 
the  acts  of  the  lessor  or  those  claiming  under 
him.  though  neither  the  title  nor  possession  of 
the  land  be  otherwise  affected. 

Taylor,  Land.  &  T.  §  305. 

The  plaintiffs  were  entitled  to  the  benefit  of 
an  implied  grant,  and  of  an  easement  in  the 
well  or  jog,  and  to  a  right  to  light  and  air 
therefrom. 

Phillips  V.  Low  [1892J  1  Ch.  47;  Brande  v. 
Oraee^  154  Mass.  210;  Salisbury  v.  Andrews, 
19  Pick.  250.  128  Mass.  886;  Parker  v.  I/ight- 
ingale,  6  Allen.  341,  88  Am.  Dec.  682;  3ic^eil 
V.  Kendall,  128  Mass.  251.  85  Am.  Kep.  378; 
Brawn  v.  Holyoke  Water  Power  Co.  162  Mass. 
468:  Dexter  y,  Manlsy,  4Cush.l4;  Sherman  v. 
Williams,  118  Mass.  485,  18  Am.  Rep.  622; 


Eklmisonr.  Lowry  (8.  Dak.)  17  L.  R.  A.  S75, 
and  cases;  Tha/yer  v.  Payne,  3  Gosh.  S27. 

And  the  erecUon  of  pipes  or  chimneys  in  the 
well  or  jog  was  the  erection  of  a  permanent 
structure  upon  the  premises  leased  to  the  plain- 
tiffs, materially  changing  the  character  and 
beneficial  enjoyment  thereof. 

Sherman  v.  wHliams,  wipra;  Upton  t.  Towu^ 
end,  17  0.  B.  80;  Edmison  v.  Lowry,  supra. 
•  If  it  is  in  law  the  act  of  the  landlora,  the 
landlord  will  be  responsible  for  the  dZeci  of 
such  wrongful  act,  without  further  proof  of 
unlawful  intent 

Royee  v.  Guggenheim,  106  Mass.  201,  8  Am. 
Rep.  822;  Upton  t.  Townend  and  Sharmat^  y. 
WtUiams,  supra. 

And  it  is  the  wrongful  act  of  the  defendanta. 

Sherman  v.  Williams,  supra;  Upton  t.  Toum' 
end,  17  G.  B.  66;  Washb.  Real  Prop.  §§  842, 
843;  WHght  v.  Lattin,  88  111.  298. 

The  fact  that  the  lessees,  one  of  the  partiea 
to  the  contract,  have  done  certain  acts  in  al- 
leged pursuance  of  the  contract  or  lease  with- 
out objection  on  the  part  of  the  defendants, 
the  other  party  to  the  contract,  must  be  taken 
as  showing  the  understanding  of  the  parties 
and  the  correct  construction  of  Uie  lease  and  of 
the  lessee's  authority  under  it,  in  the  absence  of 
any  repudiation  or  evidence  on  the  part  of  the 
defendants  that  such  acts  were  not  authorized. 

See  Upton  v.  Townend,  supra.  See  alao  Cen- 
tral Trust  Co.  V.  Wabash,  St.  L.dP.E.Oo.M 
Fed.  Rep.  254;  Bobinson  v.  United  States,  80 
U.  S.  18  Wall.  863,  20  L.  ed.  658;  ToptijT  ▼. 
Tapliff,  122  U.  S.  121,  80  L.  ed.  1110;  Chdeag^ 


therefore  putting  upon  him  an  unreasonable  bur- 
den to  compel  him  to  build  on  his  own  premises  in 
order  to  pre?ent  the  imposition  of  a  servitude  upon 
them. 

If  an  easement  of  this  sort  cannot  be  acquired  by 
prescription,  it  is  clear  that  no  right  to  light  and 
air  over  the  premises  of  another  can  exist  in  the 
absence  of  some  covenant,  grant,  or  express  crea- 
tion of  the  right;  so  in  Kay  v.  Lynes,  10  Ala.  63,  an 
obstruction  of  Ught  was  held  not  actionable,  where 
there  was  no  claim  of  ancient  lights  or  grant  of 
easement  in  the  case. 

But  the  right  of  property  entitles  the  owner  to 
so  much  light  and  air  as  fall  perpendicularly  on  his 
land.    O'Neill  v.  Breese.  3  Misc.  819. 

Right  of  prospect. 

For  mere  interference  with  prospect,  it  not  being 
an  Incident  of  the  estate,  no  remedy  11^  apartfrom 
contract    Oarrett  v.  Janes,  65  Md.  363. 

An  action  does  not  lie  for  obstructing  view,  un- 
less an  express  covenant  not  to  obstruct  can  be 
be  shown.    Harwood  v.  Tompkins,  24  N.  J.  L.  4^ 

The  legislature  cannot  authorize  municipal  au- 
thorities to  declare  that  buildings  erected  by  own- 
ers of  laud  on  their  own  premises  may  constitutes 
nuisance  because  they  obstruct  the  view  of  the  sea 
and  shut  out  the  sea  breezes  from  other  property. 
Quintini  v.  Bay  St.  Louis,  64  fiiiss.  488, 60  Am.  Bep.  08. 

Interference  with  the  prospect  of  an  adjoining 
owner  by  a  bow  window  projecting  into  a  street  is 
not  ground  for  an  injunction  in  favor  of  the  latter. 
Jenka  v.  WiUiams,  115  Mass.  217. 

A  veranda  the  same  width  of  the  sidewalk  sup- 
ported by  iron  columns  does  not  violate  the  Louis- 
iana law  as  to  servitudes  of  light  and  air  in  respect 
to  an  adjoining  owner.  Ihirant  v.  Biddell,  12  La. 
Ann.746w 

Implied  grants. 

There  Is  some  conflict  on  the  question  of  implied 
grants  of  these  easements. 

23  L.  R.  A. 


In  Story  v.  Odin,  12  Mass.  IST,  7  Am.  Deo.  40,  It  was 
held  that  the  grantor  of  premises  on  whion  a  build- 
ing stands  with  windows  overlooking  another  Jot 
which  he  still  owns  cannot  erect  any  structure 
which  will  darken  those  windows,  in  the  abeence  of 
any  exception  or  reservation  of  a  right  to  do  so. 

But  in  a  later  case  this  was  distinguished  and  ft 
was  held  that  where  the  owner  of  two  lots,  one  of 
which  has  a  building  upon  it,  sells  them  both  by 
auction  on  the  same  day  with  the  privileges  and 
appurtenances  belonging  to  each,  there  is  no  im- 
plied easement  'of  light  and  air  belonging  to  the 
building,  although  the  sale  and  conveyance  of  that 
tract  is  made  first.  Collier  v.  Fierce,  7  Qray«  IB,  da 
Am.  Dec.  453. 

And  again  that  an  easement  of  light  and  air  b 
not  granted  by  implication  on  a  oonveyanoe  of  a 
building,  where  on  the  same  day  and  as  part  of  the 
same  transaction  the  grantees  and  grantors  united 
in  a  conveyance  of  the  adjoining  premises,  with  a 
covenant  that  they  are  free  of  all  incumbranoes,— 
especially  where  the  windows  for  which  the  eas^ 
ment  was  claimed  were  not  necessary  to  the  estatt 
granted.    Randall  v.  Sanderson,  111  Mass.  114. 

Finally,  In  Keats  v.  Hugo,  115  Mass.  205, 15  Am. 
Rep.  80,  it  is  held,  on  a  full  review  of  earlier  cases* 
that  no  grant  of  any  right  of  light  or  air  from  ad- 
Joining  lands  is  to  be  implied  from  the  conveyanca 
of  a  bouse. 

It  is  said  In  this  case  that  the  same  doctrine  Is  as- 
sumed to  be  the  law  of  Massachusetts  in  Brooks  r. 
Reynolds.  106  Mass.  81,  and  Boyoe  v.  OuggenheJm, 
106  Mass.  201, 8  Am.  Bep.  822. 

The  case  of  Story  v.  Odin,  supra,  therefore,  which 
has  been  a  leading  one  on  the  doctrine  it  deolaied. 
Is  no  longer  authority  in  Massachusetts. 

The  rule  that  an  implied  easement  of  light  for 
windows  is  created  by  the  grant  of  premises,  the 
windows  of  a  structure  on  which  overlook  land  re- 
tained by  the  grantor,  was  approved  orvuemlo  la 
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T.  Shddon,  76  U.  S.  0  Wall  54, 10  L.  ed.  597; 
Jordan  ▼.  D^er,  84  Vt  104.  80  Am.  Dec.  868; 
Grover  d  BaJcer  Sewing  Math,  Co,  ▼.  BtUkley, 
48  Dl.  198. 

The  ordinary  remedj  for  the  violation  of  an 
easement  for  a  nuisance,  or  for  the  breach  of  an 
implied  covenant  for  quiet  enjoyment,  is  by 
bill  in  equity  and  an  injunction,  which  in  such 
cases  is  granted  almost  as  of  course. 

2  Pom.  Eq.  Jut.  Ist  ed.  §  1851;  Leech  y. 
Bchweder,  L.  R.  9  Ch.  App.  468,  opinion  by 
fiir  G.  Jessel.  M.  R;  Salisbury  ▼.  Andretee, 
128  Mass.  846:  Brandey,  Grace,  154  Mass.  210: 
High,  InJ.  2d  ed.  §  849;  Smith  ▼.  Smith,  148 
Haas.  5,  and  cases. 

Where  the  darkening  of  the  ancient  windows 
of  a  dwelling  house  materially  injures  the  com- 
fort of  the  existence  of  those  who  dwell  in  it, 
the  court  will  interfere  by  injunction. 

Jackeon  r.  Duke  pf  New  Oaetle,  8  DeO.  J.  A 
8.  375,  and  cases. 

Private  property  cannot  be  taken,  at  any 
price  except  his  own,  from  the  owner  for  the 
use  of  another. 

Tucker  v.  Howard,  128  Mass.  861,  and  cases; 
Zeeeh  v.  Schweder,  eupra. 

As  no  two  pieces  of  land  are  exactlv  alike, 
equity  considers  that  in  no  case  can  damages 
in  monev  be  adequate  compensation  for  the 
breach  of  a  covenant  or  other  contract  affect- 
logland. 

Foster,  Fed.  Pr.  §  208.  and  cases;  Adderley 
▼.  Diaron,  1  Sim.  &  Stu.  607;  Bispbam,  Eq. 
$§  875-877. 

If  the  construction  of  the  instrument  be  clear. 


and  the  breach  clear,  then  it  is  not  a  question 
of  damages,  but  tiie  mere  circumstance  of  the 
breach  of  the  covenant  affords  sufficient 
ground  for  the  court  to  interfere  by  injunction. 

Foster,  Fed.  Pr.  §  208:  Tipping  v.  Eckernley, 
2  Eay  A  J.  264.  Bee  also  Manners  v.  Johnson, 
L.  R.  L  Oh.  Div.  678;  Lloyd  v.  London,  C.  d 
D.  R.  Co.  2  DeG.  J.  &  8.  568;  Trustees  cf  Col- 
umbia OoOege  v.  Lyndi,  70  N.  Y.  440,  26  Am. 
Rep.  615. 

An  injunction  to  restrain  a  breach  of  an  im- 
plied covenant  not  to  do  anything  inconsistent 
with  the  contract,  will  be  granted,  even  when 
affirmative  performance  cannot  be  decreed. 

Fry.  Spec.  Perf .  §  884  «<  esq,;  Buff  v.  Rus- 
seU,  188  N.  Y.  678. 

The  completion  of  the  work  after  the  plain- 
tills  had  protested  against  it  and  had  brought 
their  bill  for  an  injunction,  was  at  the  risk  of 
the  defendants,  and  did  not  deprive  the  court 
of  ! jurisdiction  over  the  case;  nor  does  the 
fact  that  the  court  below  failed  to  grant  an  in- 
junction have  that  effect. 

Tucker  Y,  Howard,  128  Mass.  861;  Brands  "v. 
Grace,  154  Mass.  210;  Duff  v.  Russell,  supra. 

The  Jordans  were  not  necessary  parties.  Of 
the  title  and  rights  of  one  known  to  be  in  the 
actual,  open  and  exclusive  possession  under 
such  a  lease,  everybody  has  notice,  construct- 
ive at  least  and  conclusive  in  law. 

2  Pom.  Eq.  Jur.  Isted.  614  et  seq.j  Fried- 
lander  V.  Hewitt,  9  L.  R.  A.  700,  80  Neb.  783. 

Persons,  strangers  to  the  contract,  and  there- 
fore neither  entiUed  to  the  rights  nor  subject 
to  the  liabilities  which  arise  out  of  it,  are  as 


Lampman  v.  Hllks,  81 N.  Y.  605,  whioh  was  in  fact 
*  case  conoemlnff  ilffhts  In  a  stream. 

Bat  the  New  York  doctrine  is  to  the  oontrary 
and  holds  that  the  frrant  of  an  easement  of  Uffht 
«nd  air  Is  not  implied  from  the  frrant  of  a  house 
havinflr  windows  overJooklog  land  retained  by  the 
crantor.    Shlpman  v.  Beers,  8  Abb.  N.  C  486. 

In  New  Jersey  the  case  of  Bobeson  v.  Plttenirer, 
f  N.  J.  Eq.  67, 8B  Am.  Dea  412,  which  declared  io 
favor  of  ancient  li«rhts,  has  been  limited  by  subse- 
4|ixent  cases  to  tiie  doctrine  of  an  Implied  easement 
on  the  sale  of  a  buHdlnir  overlooking  other  land  of 
the  srrantor.  This  doctrine  Is  adopted  in  Sutphen 
V.  Therketson,  88  N.  J.  Bq.  818.  In  which  an  ease- 
ment of  llfirht  and  air  for  windows  of  a  bulldlnflr  (in 
this  case  a  hotel)  Is  held  to  be  implied  on  a  convey- 
«nce  of  the  hotel  premises  while  the  flrrantor  re- 
tains land  overlooked  by  the  windows  of  tbebuild- 
inir,  if  the  Uffht  and  air  throuff h  these  windows  is 
necessary  to  the  enjoyment  of  the  bufldlng. 

Tn  Pennsylvania  it  was  decided  In  Maynard  v. 
flsher,  17  Pa.  222,  that  no  implied  easement  of  llffht 
«nd  air  is  created  on  the  simultaneous  sale  of  two 
parcels  of  land,  on  one  of  which  is  a  building  with 
windows  overlooking  the  other,— especially  where 
the  sales  are  made  clear  of  incumbrances. 

In  a  later  Pennsylvania  case  It  is  held  that  no 
ImpUed  easement  of  light  or  air  arises  on  the  sale 
of  part  of  8rantor*s  land  with  a  building  thereon 
having  windows  overlooking.hls  other  land,  unless 
the  use  of  those  windows  is  a  matter  of  necessity 
for  the  enjoyment  of  the  part  sold.  ^  Bennyson^ 
App.  M  Pa.  147, 88  Am.  Bep.  777. 

The  limitation  of  the  implied  easement  to  oases 
of  necessity  Is  made  in  several  states. 

Thus  in  Georgia  an  implied  grant.of  an  easement 
«f  light  for  a  building  on  premises  conveyed  will 
he  sustained  only  in  cases  of  real  neeeaeity  and  not 
when  other  lights  to  the  building  sold  can  be  sub- 
otltuted  at  a  reasonable  cost»  Turner  v.  Thompson, 
tt  Ga.  208, 24  Am.  Bep.  4B7. 
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This  is  the  doctrine  also  in  West  Virflrliiia.  Pow- 
ell V.  Sims,  6  W.  Va.  1, 18  Am.*Rep.  629. 

But  in  Ohio  as  no  Implied  easement  of  light  and 
air  is  made  on  a  conveyance  of  premises  with  win- 
dows overlooking  adjoining  land  of  tne  grantor, 
even  if  the  use  of  the  windows  is  necessary  to  the 
convenient  enjoyment  of  the  property.  Mullen  v. 
Strieker,  19  Ohio  St.  186, 2  Am.  Rep.  879. 

So  in  Indiana  and  Iowa  there  is  no  implied  grant 
of  lighten  a  conveyance  of  part  of  the  gnintor*s 
premises  with  a  building  thereon  having  windows 
overlooking  the  remainder  of  his  land.  Eeiper  v. 
Klein,  61  Ind.  816;  Morrison  v.  Marquardt,  24  Iowa, 
86. 92  Am.  Dea  444. 

In  Maryland  the  main  question  has  not  been  ex- 
pressly decided  but  It  is  held  that  there  is  no  implied 
easement  of  light  on  the  sale  of  different  tracts 
not  owned  by  the  same  person,  because  the  sale  of 
both  was  made  by  the  same  agent.  Cherry  v.  titein, 
11  Md.  L 

In  Louisiana  where  the  civil  law  prevafls,  servi- 
tudes of  light  and  air  are  recognized  by  the  Code, 
and  it  is  held  that,  under  arts.  763  and  765,  a  servi- 
tude of  light  and  sight  is  created  where  the  owner 
of  two  lots  lays  out  on  one  of  them  an  alley  on 
which  the  other  lot  fronts.  Qeris  v.  Tleman,  15 
La.  Ann.  816. 

And  likewise  the  owner  of  lots  on  t>oth  sides  of  a 
division  wall  by  nuking  a  window  therein  creates 
a  ^^desUnatUm  du  pdre  de  famQle^^  which  results  in 
a  servitude  as  soon  as  the  title  to  the  lots  is  severed. 
Lavlllebeuvre  v.  Gosgrove,  18  La.  Ann.  823. 

A  sale  by  an  administrator  of  a  dwelling  house  to 
one  person,  with  windows  opening  into  a  passage  3 
feet  9  inches  wide  on  an  adjoining  lot,  which  is  sold 
by  him  to  another  person,  and  on  which  there  is 
another  dwelling.  Implies  an  easement  of  light  as 
well  as  of  passage  over  this  way,  since  the  easement 
was  apparent  at  the  time  of  the  sale:  but  it  would 
be  otherwise  if  the  purchaser  did  not  know  of  the 
easement.    Durel  v.  Boisblanc,  1  La.  Ann.  407. 
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mocli  rtranarers  to  a  proceeding  to  enforce  the 
executioD  of  it  as  tbey  are  to  a  proceeding  to 
recover  damnges  for  the  breach  of  it. 

Tasker  v.  Small,  8  Myl.  &  C.  69;  Fry,  Spec. 
Perf.  8d  ed.  §  140  et  teg,;  Willard  v.  Tayloe, 
75  U.  8.  8  Wall.  557,  19  L.  ed.  501;  Movlton 
V.  CJiafre,  22  Fed.  Rep.  26;  Milkman  v.  Ord- 
way,  108  Mass.  282. 

Ifesars.  Francis  V.  Baloh  and  Felix 
Raokemann  for  appellees. 

Aliens  «7.,  delivered  the  opiDion  of  the 
court : 

Tiie  court  ruled  that,  on  the  pleadings  and 
facts  reported,  the  plaintiffs  were  not  en- 
titled to  any  relief,  either  by  way  of  injunc- 
tion or  damages,  against  the  defendants,  and 
therefore  dismissed  the  bill.  The  particular 
ground  is  not  stated,  but  from  the  terms  of 
the  report  and  the  course  of  the  argument  we 
are  lea  to  infer  that  it  was  thought  that  the 
plaintiffs  should  have  sought  (£eir  remedy 
aj^ainst  the  Jordans  alone,  throu^^h  whose  im- 
mediate agency  the  acts  complained  of  were 
done,  and  that  the  present  defendants  are  not 
responsible  therefor.  However,  we  have  to 
consider  the  whole  case. 

1.  It  could  not  properly  be  held  on  the 
facts  reported  that  as  matter  of  law  the  plain- 
tiffs were  not  entitled  to  any  relief  against 
anybody.  It  is  true  that  the  description  of 
the  premises  demised  to  the  plaintiffs  con- 
tained no  express  mention  of  the  well  or 
open  space  for  light  and  air,  and  the  lease 
contained  no  express  covenants  on  the  part 


of  the  lessors ;  but  the  sftnatTon  and  habitual 
use  of  the  demised  premises  were  such  as  t(^ 
warrant,  if  not  to  require,  the  finding  of  an 
implied  grant  of  a  right  to  light  and  air 
from  the  open  space,  or  at  least  from  that 
portion  of  it  owned  by  the  defendants.     It  is. 
true  that  the  doctrine  of  implied  grants  of 
easements  or  privileges  connected  with  real 
estate  is  applied  with  some  strictness  in  thia 
commonwealth,  but  in  this  case  it  miffht 
well  be  found,  as  it  was  found,  that  the  right 
to  light  and  air  was  necessary  to  the  benefi- 
cial enjoyment  of  the  demised  premises.    Th» 
open  space  was  not  accessible  from  the  streets 
Its  sole  use,  so  far  as  the  lessors  were  con- 
cerned, was  for  the  benefit  of  the  occupanta 
of  their  building,  and  it  must  have  been  in- 
tended that  the  plaintiffs  should  have  th»- 
benefit  of  it.     There  is  no  other  reasonable 
view  to  be  taken  of  the  facts.    The  case  of 
Doyle  T.  Lord,  64  N.  Y.  432.  21  Am.  Rep. 
629,  much  resembles  the  present,  and  fully^ 
sustains  the  plaintiffs'  contention  on  thia 
point ;  and  the  general  doctrine  that  there  ia 
an  implied  grant  of  whatever  is  necessary  to- 
the  bcneflcial  enjoyment  of  the  thing  granted 
is  familiar.     SaliAury  v.  Andrews,  19  Pick. 
250 ;  T/uiyer  v.  FayM,  2  Gush.  327,  881 ;  Bet^ 
tingtU  V.  Porter,  8  Allen,  1,  6.  7,  85  Am. 
Dec.  671 ;    White  v.  Ghapin,  12  Allen,  516, 
518 ;  Oliver  v.  Pitman,  98  Mass.  46,  50 ;  Bu» 
V.  2)yer,  125  Mass.  287 ;  Hooper  v.  FarMteorth^ 
128  Mass.  487 ;  Johnson  v.  Knapp,  146  Mass. 
70,    150  Mass.    267;    Brands  v.    Grace,    154 
Mass.  210;   Taylor,  Land.   &  T.  g  161;  & 


ImpUed  easement  of  tenaaiU 

An  implied  grant  in  a  lease  of  tbe  rlirht  to  light 
and  air  from  an  open  space  or  well  adjoining  the 
rooms  leased  may  arise  without  any  express  reftar- 
enoe  in  the  lease  to  the  subject,  where  the  situation 
and  habitual  use  of  the  premises  is  such  that  the 
right  to  light  and  aJr  Is  neoeflsary  to  the  beneficial 
enjoyment  of  the  premises  leased.  See  the  main 
case  above,  Cabm  v.  Minot,  with  which  most  of  the 
authorities  agree. 

KBATXNa  V.  Sfbinoeb,  posU  644,  denies  in  gener- 
al terms  that  such  an  implied  easement  can  exist  In 
favor  of  a  tenant,  but  the  authorities  cited  in  sup- 
port of  the  statement  consist  of  one  case  as  to  an 
implied  easement  of  a  vendee,  and  the  New  York 
cases.  Palmer  v.  Wetmore  and  Myers  v.  Gemmel, 
infra^  which  are  Umited  by  Doyle  v.  Lord,  infra* 
establishing  the  doctrine  in  New  York,  in  agree- 
ment with  Cass  v.  Minot.  So  that  the  languaire 
of  KBAxmo  V.  SPBuroBB,  If  it  is  to  be  upheld  to  its 
full  extent  in  Illinois,  which  seems imneoessary  for 
the  purpose  of  that  case,  is  not  in  agreement  with 
the  law  elsewhere. 

A  leasee  of  a  building  can  enjoin  a  errantee  of  the 
lessor  from  erecting  a  structure  which  will  ob- 
struct light  and  air  which  are  necessary  to  the  en- 
joyment of  the  leased  building,  unless  the  lessee 
has  by  estoppel  lost  hisj  right.  Ware  v.  Chew,  48 
N.  J.  Bq.  488. 

The  erection  of  a  party  wall  by  an  adjoining  own- 
er, darkening  the  windows  of  a  leased  building, 
does  not  constitute  an  eviction,  in  the  absence  ot 
any  covenant,  agreement,  or  representations  by 
the  lessor  as  to  the  light,  and  where  the  lessor  did 
not  own  the  adjoining  land  at  the  time  of  the  lease. 
If  he  had  owned  the  land  at  that  time,  an  implied 
easement  might  have  existed  for  the  continuance 
of  light  to  the  leaaed  building.  Haziett  v.  PoweU, 
80Pa.808. 
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In  Royce  v.  Guggenheim,  106  Mass.  901,  8  Am* 
Rep.  8S8,  the  effect  of  a  landlord's  erection  of  a~ 
structure  adjoining  leased  premises,  darkening  tbe- 
lessee's  windows,  is  to  some  extent  discussed,  but 
it  appears  in  that  case  that  the  structure  was  on  a 
part  of  the  leased  premises  and  was  therefore  clear- 
ly an  invasion  of  the  tenants  rights. 

A  tenant  of  the  lower  story  of  a  bufldlng  used 
for  a  store,  the  rear  windows  of  which  were  the> 
only  means  of  light,  except  artificial  light,  in  that 
part  of  the  store,  has  an  easement  in  the  unob- 
structed entrance  of  light  through  thoee  windowSi. 
Doyle  V.  Lord,  64  N.  Y.  4SS,  Sil  Am.  Bep.  688. 

But  if  the  use  of  the  windows  is  not  necessary  to- 
the  enjoyment  of  the  leased  premises  a  landlord  la 
not  precluded  from  building  on  vacant  premlsea- 
by  the  fact  that  he  has  leased  a  building  with  win- 
dows overlooking  them.  Palmer  v.  Wetmore,  ^ 
Bandf.  816:  Myers  v.  Gemmel,  10  Barb.  887. 

The  tenant  of  a  portion  of  a  buUding  acquires  a 
right  to  light  from  skylights  over  his  rooms,  and 
where  floor  lights  are  placed  under  a  skylight  to- 
light  a  basement  under  the  room  over  which  tbe> 
skylight  is  placed,  the  tenant  of  the  room  over  the- 
basement  has  no  right  to  cover  the  floor  lights  with 
carpets  or  matting  to  exclude  the  light  from  pass- 
ing down  in  the  basement,  which  is  occupied  by  a- 
different  tenant.    0*N6iU  v.  Breeee.  8  Misc.  219. 

A  skylight  constructed  for  the  use  of  a  leased 
store  is  an  appurtenance,  the  right  to  enjoy  the 
use  of  which  passes  under  the  lease,  and  the  light 
therefrom  cannot  be  obstructed  by  tenants  of  the^ 
upper  part  of  the  building.  Morgan  v.  Smith,  S- 
Hun,  230. 

The  tenant  of  a  basement  of  a  building  may  re* 
strain  the  occupant  of  the  story  above  from  oov* 
ering  the  iron  grating  in  front  of  tiie  buIkUng^ 
which  protects  the  windows  in  the  basement* 
Spies  V.  Damm,  64  How.  Pr.  266. 

It  makes  no  difference  In  auch  eaie  whether  th» 
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^ashb.  Real  Prop.  5th  ed.  818,  810,  828-331. 
Without  undertttking  to  define  what  may  in 
«11  cases  be  included  as  necessary,  it  is 
enough  to  say,  that,  on  the  facts  reported, 
light  and  air  from  this  open  space  mi^ht 
well  be  found  to  be  necsssary.  That  being 
-so,  the  facts  reported  are  sufficient  to  show 
or  at  least  to  warrant  a  finding  of  a  nuisance, 
-or  a  substantial  interruption  of  the  plain- 
tiffs* right  to  quiet  enjoyment  of  the  prem- 
ises (Fuller  V.  Ruby,  10  Gray,  285,  290 ;  San- 
derion  y.  Benciek-upon-TiMed,  L.  R.  18  Q. 
B.  Diy.  547;  Jenkins  y.  Jackson,  L.  R.  40 
Ch  Diy.  71 ;  Robinson  y.  KUvert,  L.  R.  41 
Ch.  Div.  88,  97 ;  Taylor,  Land.  &  T.  §§  305, 
$09,  880) ,  though  perhaps  not  of  an  eviction, 
4tf  to  which  see  Rovee  y.  Guggenheiin,  106 
Mass.  201,  8  Am.  Rep.  822 ;  BartUtt  v.  Far- 
tingUm,  120  Mass.  284;  Brown  y.  Hdyoke 
Water-Potesr  Oo.  152  Mass.  463;  Brande  y. 
Grace,  supra;    Vpton  y.  Toumend,  17  C.  B. 

8.  Assuming  that  the  plaintiffs  had  a  right 
to  relief  against  somebody,  it  could  not  pfop- 
erly  be  held  on  the  facts  reported  that  they 
were  not  so  entitled  as  against  these  defend- 
ants. This  is  the  point  on  which  most  stress 
has  be^n  laid  in  the  argument  for  the  defend- 
ants. A  brief  recital  of  facts  may  be  made. 
The  plaintiffs'  lease  would  not  expire  till 
December  81,  1892.  In  it  they  covenanted  to 
■make  no  use  of  the  premises  that  should  be 
injurious  to  any  person  or  property,  or  liable 
to  affect  any  insurance  on  the  premises,  or  to 
increase  the  premium  thereof,  and  to  conform 


to  such  rules  and  regulations  as  might  from 
time  to  time  be  established  by  the  lessors  for 
the  general  convenience  ana  safety  of  the 
tenants  in  the  building ;  but  the  lessors  en- 
tered into  no  express  covenants.  At  the  time 
the  plaintiffs  took  their  lease,  which  covered 
the  2d,  8d,  4th,  and  5th  stories  of  the  east 
half  of  the  building,  Bradford  A  Thomas 
held  a  lease  of  the  store  and  basement,  un- 
der the  plaintiffs,  which  would  run  for  a 
year  longer  than  the  lease  to  the  plaintiffs, 
and  which  contained  provisions  identical 
with  or  similar  to  those  in  the  plaintiffs* 
lease ;  and  they  covenanted  not  to  make  any 
alterations  or  additions  during  their  term 
without  the  written  consent  of  the  lessors. 
On  the  20th  of  May,  1892.  the  defendants,  in 
order  to  enable  themselves  to  make  another 
lease,  which  should  include  said  basement, 
to  the  Jordans,  and  to  give  possession  there- 
of to  the  Jordans,  bargained  with  Bradford 
&  Thomas  to  vacate  the  same,  and  to  accept 
other  rooms  in  place  thereof,  and  to  permit 
the  enlargement  of  the  chimney  then  serving 
the  engine  room ;  the  expressed  consideration 
therefore  being  $10,000  to  be  paid  to  Bradford 
&  Thomas  in  cash,  besides  certain  other  con- 
siderations connected  with  the  use  of  the 
premises.  On  the  same  day  the  defendants 
executed  a  lease  to  the  Jordans  of  the  whole 
premises  then  occupied  in  part  by  Bradford 
&  Thomas,  and  in  part  by  the  plaintiffs, 
with  these  provisions,  among  others :  **  The 
lessees  take  subject  to  the  lease  to  Case,  Dud- 
ley <&  Battelle  [the  plaintiffs]  ;  and  to  the 


landlord  owns  to  tbe  oenter  of  the  street  or  not,  or 
whether  the  Iron  firratlDg'  Is  or  is  not  In  wliat  is 
-commonly  denominated  the  stoop  line.    IMd. 

VSxpress  grant  or  reservalUm  of  such  easements, 

A  flrrantor  of  land  may  expressly  reserve  the  free 
-flow  of  llffht  and  air  over  It  for  benefit  of  other 
property.  Gay  v.  Walker,  86  Me.  54,  68  Am.  Deo. 
72M;  Hagrerty  v.  Lee.  20  L.  R.  A.  681, 64  N.  J.  L.  680. 

The  right  to  have  land  unbuilt  upon  for  the 
2)eneflt  of  the  Ufrht,  air,  etc.,  of  neighboring  land 
may  be  made  an  easement  within  reasonable  limits 
l>y  deed.    Ladd  v.  Boston,  151  Mass.  685. 

An  easement  to  have  land  remain  unbuilt  upon 
IB  created  by  a  olaose  in  a  deed  saying:  *'Sald  gran  t- 
-OI8  agree  that  no  buUdlngs  shall  be  erected,**  etc.. 
the  word  ^  agree  **  being  equivalent  to  *'grant.* 
fiogan  V.  Barry,  143  Mass.  538. 

A  bond  executed  by  a  vendor  simultaneously 
with  a  deed  to  the  effect  that  a  certain  piece  of  land 
•atiU  owned  by  the  grantor  should  never  be  built 
upon  is  eCTective  to  create  an  easement  of  light 
«nd  air  in  favor  of  the  premises  conveyed.  Hills 
y.  MiUer,  8  Paige,  264, 8  L.  ed.  141, 24  Am.  Dea  218. 

A  statement  equivalent  to  a  promise  or  engage- 
ment made  to  the  court  and  the  adverse  party  in  a 
••nit,  that  tbe  latter  might  have  the  light  and  air 
from  an  open  space;  and  that  this  was  for  the  mu- 
tual aooommodatJon  of  both  parties,  was  regardcfi 
In  Banks  v.  American  Tract  Boa  4  Sandf.  Gh.  438. 
y  L.  ed.  1168,  as  a  oontraot  with  the  court  which 
was  binding. 

A  covenant  that  a  certain  space  should  always 
Jay  open  for  a  passageway  and  court  for  the  com- 
<mon  use  of  the  parties  to  the  covenant  and  their 
respective  estates  was  construed  to  create  not 
merely  a  right  of  way  but  the  right  to  an  open 
«ourt  for  light  and  air,  where  the  parties,  while 
<owning  the  premises  in  common,  had  built  adjoin- 
ing the  court  not  only  a  single  dwelling  house  but  a 
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brick  block  of  four  dwelling  houses,  and  their  pur- 
pose was  to  make  the  same  use  of  the  remaining 
land  adjoining  the  court.  Salisbury  v.  Andrews, 
]28Ma8B.836. 

One  who  accepts  a  deed  which  reserves  an  eas^ 
ment  of  light  and  air  does  not  thereby  make  the 
easement  applicable  to  land  which  he  previously 
owned.   Dyer  y.  Sanf  ord,  9  Met  806, 48  Am.  Deo. 


The  condition  and  reservation  in  a  deed  of  a  strip 
of  land  one  foot  in  width  along  the  dividing  line  of 
adjoining  owners  that  the  grantor  shall  have  cer- 
tain windows  ^'looking  out  on  said  lot  **  in  a  build- 
ing to  be  erected  free  from  any  hindrance  or  ob- 
struction to  any  other  or  greater  extent  than  they 
would  be  by  an  existing  structure  on  the  grantee^s 
premises,  applies  only  to  the  strip  granted  and  not 
to  the  land  previously  owned  by  the  grantee. 
Cooper  V.  Louansteln,  87  N.  J.  Bq.  284. 

A  reservation  in  a  deed  that  the  grantee  should 
not  erect  any  building  more  than  one  story  high  in 
a  certain  space,  reciting  the  object  to  be  to  pre- 
serve tbe  right  to  light  for  the  grantor*s  prem- 
ises does  not  restrict  the  grantee  to  the  exact 
height  of  a  one-story  building  already  standing  on 
the  space  mentioned,  and  is  not  violated  by  raising 
the  height  of  such  building  two  feet  so  as  to  give 
the  same  height  of  ceiling  that  existed  in  a  room 
adjoining.  Hobson  v.  Cartwright,  14  Ky.  L.  Bep. 
203. 

A  reservation  and  covenant  In  a  deed  to  tbe 
effect  that  nothing  shall  be  built  or  erected  on  the 
lot  conveyed  to  obstruct  the  light  from  a  certain 
hall  was  held  to  give  an  easement  of  light  and  air 
to  the  windows  of  the  whole  building  and  not 
merely  to  a  certain  room  therein,  the  questiop 
being  the  construction  of  the  language  as  to  what 
was  intended  by  the  word  ^  hall.**  Pope  v.  Bell,  87 
S.  J.  Bq.  496. 

The  right  of  way  to  a  stable  does  not  Include  the 
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lease  to  Bradford  &  Thomas,  and  to  the  agree- 
ment dated  this  day  between  the  lessors  and 
said  Bradford  &  Thomas."  '^PcrmissioQ  is 
granted  for  the  lesses  to  put  into  the  basement 
of  the  building  boilers,  dynamos,  and  other 
appurtenances  sufficient  to  supply  power, 
light,  heat,  etc.,  to  the  neighboring  build- 
ings occupied  by  them,  and  to  build  a  chim- 
ney of  adequate  size  in  connection  there- 
with." The  Jordans  went  into  possession 
June  1,  1892,  and  proceeded  to  put  in  elec- 
trical works,  under  the  permission  contained 
in  their  lease.  There  is  nothing  in  the  facts 
reported  to  show  that  in  putting  in  these 
works  the  Jordans  made  any  more  disturbance 
of  or  interference  with  the  plaintiffs  than 
was  necessarily  incident  to  the  doing  of  such 
work,  or  that  In  any  respect  they  exceeded 
the  permission  granted  to  them  by  the  de- 
fendants. The  contrary  is  to  be  assumed. 
Mr.  Minot,  one  of  the  defendants,  and  their 
active  trustee,  testified  that  he  could  do  noth- 
ing to  stop  the  work  except  to  say  to  the 
Jordans  that  he  would  be  glad  to  have  any- 
thing done  to  prevent  annoyance.  The  de- 
fendants objected  to  his  being  asked  if  the 
Jordans  were  doing  anything  other  or  differ- 
ent than  they  were  authorized  to  do  under 
the  lease,  and  the  question  was  excluded. 
Moreover,  in  their  answer  the  defendants  aver 
that  the  Jordans  ''are  regarding  the  terms 
and  provisions'*  of  their  Tease.  Upon  these 
facts  it  might  well  have  been  found  that  the 
defendants  sanctioned  and  authorized  what- 
ever the  Jordans  did,  and  were  answerable 
for  it.  They  gave  express  permission,  and 
they  did  it  for  a  consideration.*  They  bought 
off  Bradford  &  Thomas  for  the  very  purpose 
of  letting  the  premises  to  the  Jordans,  with 
this  permission.  The  effect  was  to  injure 
the  plaintiffs.     This  result  was  the  natural 


and  probable  consequence  of  what  the  de- 
fendants permitted  to  be  done.  It  was  a  re- 
sult which  they  must  have  contemplated  from 
the  outset.  A  jury,  upon  these  facts,  would 
not  only  be  well  warranted  in  finding  that 
the  defendants  were  responsible  to  the  plain- 
tiffs, but  that  view  seems  to  be  most  in  ac- 
cordance with  the  facts.  The  decision  in  the 
well-considered  case  of  Uj^tan  v.  Totonend 
is  closely  applicable  on  this  point.  17  O. 
B.  80,  60,  66,  71,  72.  See  also,  Lufkin  ▼. 
Zane,  157  Mass.  117,  17  L.  R.  A.  251 ;  .fUh 
▼.  Dodge,  4  Denio,  811,  817,  47  Am.  Dec 
254. 

8.  The  defendants  raise  the  further  objec- 
tion that  the  Jordans  are  not  parties  to  the 
suit,  and  that  it  became  apparent  during  the 
trial  that  they  were  the  persons  actually  cana 
ing,  and  doing  tiie  things  complained  of  by 
the  plaintiffs.  So  far  as  this  nt>und  of  de 
fense  is  set  up  in  the  answer,  it  is  found  in 
the  averment  that  the  defendants  made  a  lease 
**  to  one  Jordan  and  another,  which  lease  waa 
expressly  made  subject  to  all  the  rights  of 
the  plaintiffs  in  the  premises,  and  which 
lease  gave  to  the  lessees  therein  named,  sub- 
ject as  aforesaid,  certain  rights  of  repair, 
renewal,  and  remodeling;  that  said  lease  is 
now  in  full  force;  that,  as  defendants  are 
advised,  their  lessees  are  regarding  the  terms 
and  provisions  thereof ;  and  that  the  defend- 
ants are  directing,  controlling,  or  doing  no 
work  in  or  about  the  premises  whatever.** 
This  ground  of  defense  seems  to  be  stated  in 
the  answer  rather  by  way  of  exoneration  of 
the  defendants  than  as  pleading  the  want  of 
parties.  When  the  defendants  say  that  they 
made  a  lease  ''to  one  Jordan  and  another"  it 
cannot  be  supposed  that  they  thereby  meant 
to  suggest  that  the  plaintiffs  must  make  *'one 
Jordan  and  another"  parties  defendant.     The 


right  to  light  and  air  for  the  stable,  but  only  sucb 
as  may  be  necessary  for  the  use  of  the  rUrht  of  way. 
Grafton  v.  Moir,  IBO  N.  Y.  4fi5.  As  to  the  right  of 
building  over  a  riffbt  of  way,  see  note  to  Hollins  v. 
Demorest  (N.  T.)  15  L.  B.  A.  487. 

The  grant  of  a  flve-f cot  passageway,  evidently 
Intended  as  a  narrow  foot- way,  does  not  neoessa- 
rily  imply  a  right  to  have  the  way  kept  open  to  the 
sky  for  light,  or  air,  or  prospect.  Bumham  v. 
Mevins,  144  Maak  88, 60  Am.  Rep.  61. 

A  reservation  in  a  deed  of  a  certain  space,  **  to 
remain  open  forever  for  the  benefit  of  light  and 
air  is  held  to  be  merely  for  light  and  air  and  not 
for  a  right  of  way.    Oliver  v.  Pitman.  98  Mass.  46. 

But  a  cJause  in  a  deed  expressly  stipulating  for 
a  passageway  of  a  certain  width  for  light  and  air 
grants  the  ritrht  to  the  open  and  unobstructed 
passage  of  light  and  air  from  the  ground  upward 
th roughout  the  length  of  the  passageway.  Brooks 
V.  Reynolds,  106  Mass.  81. 

A  n  express  reservation  in  a  deed  of  a  right  to  light 
and  air  for  a  window  created  by  a  prior  deed  pre- 
cludes one  who  is  privy  in  estate  with  the  later 
grantee  from  setting  up  a  supposed  abandonment 
of  the  easement  by  parol  before  the  making  of  the 
later  deed.  Dyer  v.  San  ford,  9  Met.  395.  43  Am. 
Deo.  899. 

An  easement  of  lights  granted  by  covenant  in  a 
lease  for  the  renewable  term  of  ninety-nine  years 
passes  to  the  grantee  of  the  reversion  with  all  prfv- 
llegee  and  appurtenances,  but  its  existence  does 
not  constitute  a  violation  of  a  special  warranty  in 
a  subsequent  deed  of  the  adjoining  lot  against  the 
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claims  and  demands  of  the  grantor  and  all  persona 
claiming  by,  through,  and  under  him.  Janes  v. 
Jenkins,  81  Md.  1, 6  Am.  Bep.  300. 

An  easement  for  light  and  air  to  windows  re- 
served on  convejrance  of  land  subject  to  a  mort- 
gage, which  Is  assumed  by  the  grantee,  is  lost  on  a 
foreclocnire  of  the  mortgage  and  its  purchase  by 
the  wife  of  the  grantee,  to  whom  the  land  was  con- 
veyed through  a  tbird  person,  but  who  did  not  as- 
sume the  mortgage.  Christ  Prou  Bpiscopal  CSiuroh 
V.  Mack.  93  N.  Y.  488. 

An  easement  of  air,  light,  and  vision  created  br 
covenant  in  a  deed  for  the  benefit  of  other  lots  by 
the  grantor  is  extinguished  if  the  owner  of  the- 
easement  has  made  or  permitted  permanent  erec- 
tions which  substantially  interoept  the  air,  lights 
and  vision;  and,  so  far  as  the  easement  is  inter- 
fered with  by  such  erections,  to  that  extent  it  i» 
destroyed.    Lattimer  v.  Llvermore,  72.N.  Y.  174^ 

Enforeeiment  of  righL 

On  a  lease  for  ninety-nine  years  renewable  for- 
ever of  the  undivided  one-fourth  part  of  a  vacant 
lot  adjoining  a  hotel  owned  by  the  lessor,  with  a 
restriction  against  bmlding  above  a  certain  height 
made  for  the  benefit  of  the  hotel,  the  lessor  has  a 
right  to  enforce  the  restriction  for  the  benefit  of 
hlsjhotel,  notwithstanding  his  subsequent  oonvey- 
anoe  of  the  reversion  of  the  leased  premisei* 
Tbruston  v.  Minke,  82  Md.  487. 

An  Injunction  against  the  ereotion  of  a  baikUBK 
by  a  lessee  darkening  the  windows  of  the  leased 
building  was  denied,  where  the  lease  reserved  to 
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objection  of  want  of  parties,  when  taken  by 
plea  or  answer,  should  give  the  names  of  the 
necessary  parties  where  this  can  be  done,  and 
especially  where  it  is  peculiarly  within  the 
knowledge  of  the  defendants.  8tory,  £q. 
PI.  §§  236,  238,  548.  But,  waiving  the  dis- 
cussion of  technicalities,  let  it  be  assumed 
that  no  injunction  could  properly  be  granted 
without  making  the  Jordans  parties;  the 
only  result  is  that  the  court  would,  even  in 
tlie  absence  of  proper  pleadings,  take  notice 
o^  the  fact,  and  direct  the  cause  to  stand  over, 
in  order  that  Uie  new  parties  might  be  added. 
ikhwoerer  y.  BoyUtan  Market  Asso.  99  Mass. 
285,  295;  Story,  £q.  PI.  236,  288;  1  Dan. 
Ch.  Pr.  4th  Am.  ed.  292.  The  bill  was  not 
dismissed  upon  this  ground,  but  upon  the 
ground  that  the  plaintiffs  were  not  entitled 
to  any  relief,  either  by  way  of  injunction  or 
damages,  against  the  defendants.  The  Jor- 
dans might  have  been  made  parties  by  an 
amendment,  and  mieht  now  if  an  Injunction 
were  still  sought;  but  the  time  has  passed 
when  an  inlunction  could  properly  be  issued, 
and  the  only  question  remaining  is  whether 
relief  by  way  of  damages  should  be  given. 
8o  far  as  this  form  of  relief  is  concerned,  the 
Jordans  are  not  necessai^  parties.  They  have 
entered  into  no  implied  covenant  for  quiet 
enjoyment  with  the  plaintiffs.  If  in  any  re- 
spect the  plaintiffs  could  maintain  a  claim 
for  damages  against  them,  certainly  they  are 
not  Joint  contractors  with  the  defendants; 
and,  if  the  defendants  are  liable  in  damages, 
there  is  no  rule  requiring  the  Jordans  to  be 
joined  in  a  suit  to  recover  such  damages. 
The  objection  of  want  of  parties  is  therefore 
unavailini;  in  the  present  posture  of  the  case. 
4.  The  only  remaining  question  is  whether 
relief  should  be  grantea  against  the  defend- 
ants by  way  of  damages.    It  was  held  In 


Milkman  ▼.  Ordway,  106  Mass.  282,  that 
where  a  plaintiff  in  eood  faith  brings  a  suit 
seeking  equitable  relief,  supposing  and  hav- 
ing reason  to  suppose  himself  entitled  to  such 
equitable  relief,  even  though  at  the  time 
when  the  bill  was  brought  he  had  no  right 
to  relief  purely  equitable,  yet  the  court  will 
afford  relief  by  awarding  compensation;  a 
fortiori^  if  the  reason  for  denying  the  purely 
equitable  relief  occurs  pending  the  suit.  In 
the  present  case,  provided  in  other  respecta 
the  plaintiffs  make  out  their  case,  the  only 
reason  for  not  granting  an  injunction  is  that, 
pending  the  suit,  the  plaintiffs'  lense  haa 
expired.  The  plaintiffs  should  not  for  this 
reason  be  turned  out  of  court,  but  the  bill 
should  be  retained  for  the  assessment  of  dam- 
ages. Woodbury  v.  Marhlefuad  Water  Go, 
145  Mass.  509 ;  Brands  v.  Qra^  154  Mass. 
210 ;  Stat.  1887,  chap.  888. 

Knowlton  and  Morton*  JJ. ,  dissent  from 
that  part  of  the  foregoing  opinion  which 
holds  the  defendants  legally  responsible  for 
the  erection  of  the  chimney  by  Jordan  & 
Jordan,  for  these  reasons :  In  their  view,  the 
defendants  are  not  shown  to  have  had  to  do 
with  the  changes  near  the  plaintiffs*  prem 
ises,  except  as  appears  by  their  written  con 
tracts  in  regard  to  the  property.  They  ar- 
ranged with  Bradford  A  Thomas  so  as  to  let 
Jordan  &  Jordan  into  possession  much  sooner 
than  could  have  been' done  without  the  ar- 
rangement. They  made  a  lease  to  Jordan  & 
Jordan  for  eight  years  and  seven  months,  and 
in  the  lease  they  gave  permission  to  make 
the  changes ;  but  they  expressly  stated  in  the 
lease  that  ''the  lessees  take  subject  to  the 
lease  to  Case,  Dudley  &  Battel le,  the  plain- 
tiffs." Without  such  permission,  Jordan  & 
Jordan  would  have  had  no  right  as  against 


the  le«or  the  right  to  build  on  the  adjohiinflr 
premises,  then  owned  by  a  third  party,  but  the  les- 
see had  himself  acquired  a  lease  of  the  adjoining' 
premises  and  was  proceeding  to  build  thereon.  The 
ground  of  thedeoirion  seems  to  be  that  the  lessor 
was  not  damaged  while  the  lease  was  existing  and 
that  the  lessee  might  remove  the  building  before 
reversion  to  the  lessor.   Atkins  v.  Chilson,  7  Met. 

A  preliminary  injunction  against  obstruction  of 
light  and  air  in  vlol&tion  of  an  easement  reserved 
will  be  denied,  unless  it  is  shown  that  the  obstruc- 
tion will  atrect  anything  but  unnecessary  windows, 
and  where  the  right  to  maintain  windows  has  not 
been  established  at  law.  Hagerty  v.  Lee,  46  N. 
J.  Eq.  1,  affirmed  in  Id.  2&5. 

No  injunction  against  interference  witb  an  ease- 
ment of  light  will  be  granted,  unless  the  interfer- 
ence is  materiaL  Biddle  T.  Ash,  2  Ashm.  21 1;  Bay  v. 
Lynee,  10  Ala.  SSL 

Bight  to  Uffiit  and  air  from  pubiic  Mghway, 

Abutting  owners  of  land  on  a  street  have  ease- 
ments of  light  and  air  from  the  street,  ^hich  con- 
stitute property  rights.  Story  v.  New  York  Elev- 
U.CO.00N.  Y.  122,  43  Am.  Rep.  140;  Lahr  v.  Met- 
ropolitan  Elev.  B.  Ck>.  104  N.  Y.  S08;  Obendroth  v. 
Manhattan  R.  Go.  11  L.  R.  A.  684,  122  N.  Y.  1; 
Kane  v.  New  York  Elev.  R.  Co.  11 L.  R.  A.  tMO,  125 
N.  Y.  164:  Lamm  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  10 
L.R.  A.  268,  46  Minn.  71;  Adams  v.  Chicago,  B.  ft 
N.  R.Go.lL.B.A.498,a0  Bfion.  286;  Dill  v.  0am- 

83L.R.  A« 

8ee  also  25  L.  K.  A.  535. 


den  Board  of  Education,  10  L.  R.  A.  278, 47  N.  J.  Eq. 
421:  American  Bank-Note  Co.  v.  New  York  Elev. 
B.  Co.  129  N.  Y.  2S3:  Greene  v.  New  York  Cent  ft 
H.  B.  R.  Co.  66  How.  Pr.  154:  Pond  v.  Metropolitan 
Elev.  R.  Co.  42  Hun,  567;  Foote  v.  Manhattan  B.  Co. 
68  Hun,  478. 

The  easement  of  an  abutting  owner  to  light  and 
air  from  a  street  must  be  upheld,  whether  his  rights 
depend  on  the  common  law  or  the  civil  law. 
Hine  v.  New  York  Elev.  B.  Co.  54  Hun,  426. 

The  doctrine  of  all  the  cases  above  cited  on  this 
question,  we  believe  without  exception  so  far  as 
iliey  have  touobed  it,  is  that  these  easements  are 
independent  of  the  question  of  ownership  of  th» 
fee. 

In  HoUoway  v.  Southmayd,  199  N.  Y.  800,  three 
of  the  seven  Judges  concurred  in  holding  that  abut- 
ting owners  on  the  old  Bloomlngdale  road  in  Neir 
York  city  had  private  easements,  including  those 
for  the  free  flow  of  light  and  air,  independent  of 
ownership  of  the  fee  of  the  road,  of  which  ease- 
ment they  could  not  be  deprived  without  corat)en- 
sation  in  closing  the  road,  but  the  fourth  judge, wbo 
was  needed  to  make  a  majority  of  the  court,  con- 
curred on  the  ground  that  rhc  abutting  owners 
owned  the  fee  of  the  .road,  while  the  other  three 
Judges  dissented. 

Likewise  the  owner  of  land  adjacent  to  a  canal, 
which  constitutes  a  public  highway,  who  erects  a 
building  with  windows  facing  the  canal  close  to 
the  line,  may  restrain  the  erection  of  a  building 
over  the  canal  which  would  shut  up  his  windows. 
Barnett  v.  Johnson,  15  N.  J.  Eq.  48L  B.  A.  &. 
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tiM  defendants  to  make  the  changes.  With 
it  they  had  and  have  a  ri/rht  as  against  the 
defenaants.  It  cannot  fairly  be  construed  as 
authorizing  the  Jordans  to  create  a  nuisance, 
or  to  do  anything  that  would  interfere  with 
the  plaintiffs*  rights  as  lessees.  It  amounted 
to  a  declaration  on  the  part  of  the  defendants 
that  they  gave  no  right  as  against  the  plain- 
tiffs, and  that  Jordan  &  Jordan  might  make 
the  changes  after  the  expiration  of  the  plain- 
tiffs' lease  (which  then  had  less  than  eight 
mouths  to  run),  but  not  before  unless  they 
did  it  with  the  consent  of  the  plaintiffs,  or 


in  such  a  way  as  not  to  affect  the  plaintiffs' 
legal  rights.  It  seems  to  the  dissenting  jus- 
tices that  with  this  construction  full  effect 
is  given  to  the  langua^ire  of  the  contracts,  in 
accordance  with  the  intention  of  the  parties, 
and  that  it  is  unjust  to  the  defendants  to 
charge  them  as  having  authorized  the  work 
to  be  done  against  the  rights  of  the  plaintiffs, 
and  to  make  them  pay  damages  for  which, 
on  the  plaintiffs'  theory,  they  can  have  no 
recovery  against  the  real  wrongdoers.  Case 
remanded  for  further  proceedings. 
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Warren  SPRINGER. 

ai»  m.  481.) 

!•  A  landlord  will  not  be  liable  for  ob- 
■tr acting^  his  tenant**  windows  b.v  buUd- 
ing  OD  the  adjoinlnir  dose.  In  the  absenoe  of  any 
ooveoant  or  agreement  in  the  lease  forbiddinir 
him  to  do  80. 

8.  The  ri^ht  to  have  the  li^ht  and  air 
enter  the  windows  of  a  buUdinir  from  an  ad- 
joining lot  may  exist  by  express  grant,  or  by  vir- 
tue of  express  covenantor  aiirreement. 

3*  ProTiaion  in  a  lease  that  the  lessee 
shall  not  bnild  at  the  rear  of  the  premises 
nearer  than  twenty-five  feet  is  not  violated  by 
building  on  one  side  of  the  premises,  extending 
beyond  the  rear  wall  of  the  old  building  but  not 
extending  in  the  rear  of  the  leased  premises. 

4«  A  lease  providing^  that  the  lessee 
"shall  not  build  at  the  rear  of  said 
premises  nearer  than  twenty-five  feet  and  no 
obstruction  higher  than  six  feet  shall  be  placed 
in  such  manner  as  to  obstruct  light  to  said  prem- 
ises," prohibits  any  obstruction  higher  than  six 
feet  in  any  direction  from  said  premises  which' 
would  obstruct  light  to  them. 

I^«  A  tenant  must  pay  rent  whOe  he  remains 
in  possession,  notwithstanding  such  interference 
with  the  enjoyment  of  the  premises  as  would 
constitute  an  eviction  for  which  he  might  aban- 
don them. 

6*  A  tenant  may  reeonp  damag^es  for 
interference  with  his  possession  by  the 

landlord  in  reduction  of  the  recovery  for  rent, 
although  he  has  remained  in  possession  instead 
of  abandoning,  when  he  would  have  been  entitled 
to  abandon. 

'7*  A  lessee  may  recover  damasres  by 
action  for  breach  of  covenant  by  his  landlord, 
even  if  this  does  not  amount  to  an  eviction  or 
operate  as  a  bar  to  the  claim  for  rent. 

B.  A  Judgment  in  forcible  entry  and  de- 
tainer is  conclusive  only  as  to  the  rig^ht 
of  possession  and  not  conclusive  as  to  the 
lessee^s  right  to  recovery  or  recoupment  for 
breach  of  covenant  in  the  lease. 


aune  18,18981) 

APPEAL  hy  defendant  frotn  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  CooJl 
County  in  favor  of  plaintiff  in  an  action 
brougnt  to  recover  for  the  use  and  occupation 
of  certain  real  estate.    Beoerted, 

Statement  by  Masruder,  J,: 

On  March  15,  1884,  appellee  executed  a 
written  lease  of  certain  premises  to  appellant 
for  the  period,  extending  from  April  1,  1884, 
to  April  1,  1894,  for  $30,000,  payable  in 
monthly   installments  of   $250  each.     The 

f ^remises  are  describe  in  the  lease  as  fol- 
ows:  **  All  those  nremises  situated  .  .  . 
in  the  city  of  Chicago.  .  .  .  known  and 
described  as  follows'  to  wit :  'The  basement 
of  the  building  known  as  Nos.  201,  203,  and 
205  So.  Canal  street,  Chicago,  being  a  space 
60  feet  by  70  feet,  more  or  less ;  also  the  store 
floor  of  part  of  said  building,  and  known  as 
Nos.  201  and  203  So.  Canal  street,  being  a 
space  50  feet  by  50  feet,  more  or  less ;  also  a 
space  in  the  yard  at  the  rear  of  said  build- 
ing, commencing  at  the  N.  W.  quarter  of 
said  building,  then  west  25  feet,  then  south 
25  feet,  then  east  25  feet,  to  building, — to- 
gether with  steam  power  not  to  exccM  ten- 
horse  powei;,  said  steam  power  to  be  furnished 
ten  hours  per  day,  Sundays  and  holidays  ex- 
cepted. Said  premises  hereby  leased  to  be 
used  and  occupied  as  a  marble  works  and 
kindred  business,  and  in  no  manner  as  to 
damage  or  interfere  with  tenants  of  adjoin- 
in)2:  property. '  "  The  lease  contained,  among 
others,  the  following  provisions,  to  wit: 
**  Party  of  the  first  part  [Springer]  shall  not 
build  at  the  rear  of  said  premises  nearer  than 
twentjT-flve  feet,  and  no  obstruction  higher 
than  six  feet  shall  be  placed  in  such  manner 
as  to  obstruct  light  to  said  premises,  and 
party  of  the  second  part  shall  at  all  times 
have  the  use  and  free  access  through  all  now 
existing  allevs  leading  to  rear  of  said  prem- 
ises." Appellant  occupied  the  premises  un- 
der the  lease  from  its  date  until  July  17, 


Note.— The  law  as  to  easements  of  light  and  air, 
whether  created  expressiy  or  by  implication,  is 
fuliy  reviewed  in  the  note  to  the  precodingr  case  of 
case  v.  Mi  not  (Mass.)  ante^  536.  Tiie  deniai  in 
the  present  case  of  any  implied  easement  of  iigrht 
Tor  windows  on  leased  premises  is  not  supported  to 
93  L.  K  A. 


its  full  extent  by  the  prior  authorities,  which  sub- 
stantially agree  with  Case  v.  Minot  in  allowing 
such  an  implied  easement  so  far  as  it  is  neoessary 
for  the  en  Joy  men  t  of  the  leased  premises.  See  fiats 
above  referred  to  under  heading  ^'Implied  oaaa 
ments  of  tenant. 


€H»a. 


Keatino  y.  Sfrinobiu 


54S 


1888,  when  he  left  them.  The  building  was 
•«  two- story  and  basement  frame  building, 
fronting  east  on  Canal  street,  between  Van 
Baren  street,  on  the  south,  and  Jackson  street, 
on  the  north,  and  having  a  depth  of  50  feet. 
It  had  windows  in  the  front  and  rear,  and 
on  the  north  and  south  sides.  The  territory 
funound  it  was  practically  vacant  at  the  date 
of  the  lease.  There  was  then  no  building  to 
the  south  of  it  nearer  than  40  or  50  feet,  ex- 
cept, perhaps  a  small  shed ;  none  in  the  rear 
or  to  the  west  of  it  nearer  than  about  60  feet ; 
and  none  to  the  north  nearer  than  80  feet,  or 
more.  There  were  some  sheds  and  platforms 
to  the  north,  and  some  rubbish  to  the  west, 
but  nothing  to  obstruct  the  light  needed  for 
cutting  ana  polishing  marble.  In  the  space 
on  the  south  there  was  an  alley  running  west 
fzonk  Canal  street  to  Clinton  street,  connect- 
ing  with  which  was  another  alley  running 
■north  and  south  in  the  rear  of  the  premises 
in  question.  In  1885  appellee  erected  a  large 
brick  building,  called  the  **  Springer  Build- 
ing, "  haviDg  five  stories  above  the  basement, 
fronting  26  feet  on  Canal  Street,  and  having 
«  depth  of  75  feet.  Its  north  wall  was  im- 
mediately against  the  south  wall  of  appel- 
lant's building,  called  the  **  Keating  Build- 
ing ;"  and  it  extended  25  feet  further  west 
than  the  Keating  building,  the  extension  of 
~25  feet  being  on  the  south  line  of  the  space 
in  the  rear  of  the  Keating  building,  as  de- 
-flcribed  in  the  lease.  The  proof  tends  to  show 
that  appeflee  dug  excavations  on  the  lines 
of  the  alleys,  and  built  boiler  and  machine 
-shops  in  the  rear  of  the  Keating  buildinf^, 
and  placed  obstructions  of  various  kinds  in 
the  alleys  and  in  the  space  to  the  rear  of 
the  Keating  building.  From  the  difFer- 
-enoes  growiag  out  of  these  transactions  vari- 
ous suits  have  resulted.  Appellee  brought 
against  appellant  a  suit  in  assumpsit  for  the 
use  and  occupation  of  said  premises,  to  which 
nonaasumpsit  was  pleaded ;  a  suit  upon  a 
note  alleged  to  have  been  ^iven  for  rent,  to 
which  pleas  of  nonassumpsit  and  set-off  were 
'filed;  three  proceedings  of  distress  for  rent, 
in  which  the  general  issue  and  certain  spe- 
•cial  pleas  of  set- off  and  general  replications  to 
the  latter  were  filed,  iuid  appellant  brought 
an  action  in  case  against  appellee  to  recover 
-damages  for  cutting  off  his  light  by  the  erec- 
tion of  the  Springer  building  and  other  ob- 
structions, to  which  the  plea  of  not  guilty 
was  filed.  The  said  special  pleas  set  up  vi- 
olations of  the  covenants  of  the  lease  by  al- 
leging :  that  the  light  was  shut  off  on  the 
-south  ukI  in  the  rear  of  the  Springer  build- 
ing, and  its  extension  to  the  west,  and  by 
the  erection  of  shafting  and  machinery  and 
-otiier  obstructions  more  than  16  feet  high; 
and  that  the  allevs  were  closed  up  by  the 
placing  therein  oif  iron  boilers,  castinni,  en- 
gines, building  materials,  etc. ;  and  that 
steam  power  was  not  furnished,  etc.  The 
-suit  for  use  and  occupation  was  begun  in  the 
•circuit  court  of  Cook  county.  Of  the  other 
•suits,  one  was  begun  in  said  circuit  court. 
-one  in  the  superior  court  of  said  county,  and 
three  in  the  county  court  of  said  county.  The 
four  suits  last  named  were  transferred  by 
tiroper  order  to  the  circuit  court,  and  an  or- 
<der  was  entered  by  the  latter  court  in  the 
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suit  for  use  and  occupation  consolidating  the 
other  suits  with  it.  A  stipulation  was  en- 
tered into  between  counsel  that  there  ehould 
be  one  trial,  which  should  determine  the  mat- 
ters in  controversy  in  all  the  suits.  A  jui^ 
was  waived,  and  by  agreement  the  consoli- 
dation cause  was  submitted  for  trial  before 
one  of  the  judges  of  the  circuit  court,  with- 
out a  jury.  Upon  the  trial,  the  plaintiff, 
Springer,  introauccd  the  written  lease,  and 
proved  the  amount  of  unpaid  rent  due  there- 
on from  October.  1887,  to  July  17,  1888.  A 
large  mass  of  evidence  was  introduced  by  the 
defendant,  Keating,  principally  in  support 
of  the  contentions  that  buildings  ana  ob- 
structions were  erected  in  the  rear  of  the 
premises  nearer  than  25  feet,  and  that  the 
use  of  the  alleys  and  free  access  through  the 
same  were  interfered  with  and  cut  off.  In 
contradiction  of  this  evidence  a  large  number 
of  witnesses  were  examined  by  the  plaintiff. 
At  the  close  of  his  testimony  thus  introduced, 
the  plaintiff  offered  in  evidence,  and  the 
court  received,  over  defendant's  objection 
and  exception,  the  proceedings  in  a  forcible 
entry  and  detainer  suit  begun  by  Springer 
aj]:ainst  Keating  before  a  Justice  of  the  peace 
on  April  25,  1888,  wherein  the  complainant 
alleges  that  Springer  was  entitled  to  the  pos- 
session of  said  premises,  and  that  Keating  un- 
lawfully withholds  the  same,  wherein  judg- 
ment was  rendered  in  favor  of  Springer  on 
May  8,  1888,  and  an  appeal  was  taken  and 
perfected  to  the  superior  court,  which  appeal 
was  dismissed  on  July  9,  1888,  and  a  further 
appeal  was  taken  and  allowed  to  the  appel- 
late court  upon  filing  bond  and  bill  of  ex- 
ceptions within  twenty  days.  On  October 
8,  1891,  judgment  was  entered  by  the  circuit 
court  in  favor  of  Springer  for  $2,907.50 
against  Keating,  and  in  the  suit  of  Keating 
against  Springer  the  latter  was  found  not 
guilty.  This  judgment  has  been  afiirmed  by 
the  appellate  court  (44  111.  App.  547),  and 
the  case  is  brought  here  by  appeal. 

Mestrs.  Hanecj  ft  Merrick  for  appel- 
lant. 
Mr.  AllaA  C«  Story  for  appellee. 

TUtLgrnderp  J.,  delivered  the  opinion  of 
the  court : 

In  this  case  many  questions  of  fact  and 
law  are  discussed  by  counsel  in  their  briefs, 
but  the  record  is  not  in  such  shape  as  to  au- 
thorize us  to  consider  any  of  these  questions, 
except  that  which  arises  out  of  the  refusal 
of  the  trial  court  to  admit  certain  offered 
evidence,  as  hereinafter  stated.  The  trial 
was,  by  agreement  before  the  court,  without 
a  jury,  and  resulted  in  a  judgment  for  the 
plaintiff,  which  has  been  affirmed  by  the 
appellate  court  The  judgment  of  the  latter 
court  is  conclusive  aa  to  tfie  findings  of  fact. 
No  **  written  propositions  to  be  held  as  law 
in  the  decision  of  the  case**  were  submitted 
to  the  court  on  the  trial  below  bv  either  side, 
in  accordance  with  section  42  of  the  Practice 
Act;  and  hence  no  question  of  law  is  pre- 
sented for  our  determination,  unless  the  er- 
rors assigned  as  to  the  admission  or  exclusion 
of  evidence  necessarily  involve  the  considera- 
tion of  such  a  question.    Fimt  Ifdi,  Bank  <tf 
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Michigan  City  ▼.  BhikeU,  124  111.  587 ;  Myers 
T.   Union  Nat,  Bank,  128  111.  478;  EaU  ▼. 
.  Cox,  144  111.  532. 

The  evidence  tends  to  show  that  a  strong 
light  ifl  necessary  for  such  business  of  manu- 
facturing and  polishing  marble,  as  appellant 
was  engaged  in,  and  that  the  demised  prem- 
ises were  selected  by  the  appellant  for  that 
business  mainly  because  of  their  freedom 
from  surrounding  obstructions  to  the  supply 
of  light.  Accoraingly,  the  defendant  below 
offered  to  prove  that  the  erection  of  the 
Springer  building  on  the  south  side  of  the 
Keating  building  prevented  the  entry  of  light 
into  the  latter  from  the  south  and  west. 
Upon  objection  by  the  plaintiff,  the  court 
refused  to  receive  the  testimony,  and  an  ex- 
ception was  taken  to  its  rulings  by  the  de- 
fendant. The  action  of  the  trial  court  was 
correct,  if  there  is  no  express  coYenant  or 
agreement  in  the  lease  obligating  the  land- 
lord to  permit  the  light  to  pass  over  the  south 
lot  into  the  leased  premises.  The  English 
doctrine  is  that,  "if  one  who  has  a  house 
with  windows  looking  upon  his  own  vacant 
land  sell  the  same,  he  may  not  erect  upon  his 
vacant  land  a  structure  which  shall  essenti- 
ally deprive  such  house  of  the  light  through 
its  windows. "  Washb.  Easem.  *492,  par.  5. 
This  doctrine,  however,  does  not  prevail  in 
the  majority  of  the  American  states.  It  is 
held  to  be  inapplicable  in  a  country  like  this, 
where  the  use,  value,  and  ownership  of  land 
are  constantly  changing.  Air  and  light  are 
the  common  property  of  all.  The  owner  of 
a  lot  cannot  be  presumed  to  have  assented  to 
an  encroachment  thereon  if  he  has  permitted 
the  light  and  air  to  pass  over  It  into  the 
windows  of  his  neighbor's  house,  situated 
upon  the  adjoining  lot.  The  actual  enjoy- 
ment of  the  air  and  light  by  the  latter  is 
upon  his  own  premises  only.  The  prevalent 
rule  in  the  United  States  Is  that  an  easement 
in  the  unobstructed  passage  of  light  over  an 
adjoining  close  cannot  be  acquired  by  pre- 
scription. 2  Woodfall,  Land.  &  T.  *708. 
and  notes;  1  Taylor,  Land.  &  T.  §g  289,  880, 
and  notee;  Keata  v.  Hitgo,  115  Mass.  204,  15 
Am.  Rep.  80;  MuUen  ▼.  Strieker,  19  Ohio  St. 
185,  2  Am.  Bep.  879.  In  the  early  case  of 
Oei^ber  v.  Orabd,  16  111.  217,  this  court  held 
that  such  a  right  might  be  so  acquired  ;  but 
in  the  later  case  of  Guest  v.  Reynolds,  68  111. 
478,  18  Am.  Rep.  570,  the  Gerber  Case  was, 
in  effect,  overruled,  and  it  was  held  that 
** prescription  right,  springing  up  under  the 
nsrrow  limitation  in  the  English  law,  topre- 
Tent  obstructions  to  window  lights,"  ''cannot 
be  applied  to  the  growing  cities  and  villages 
of  this  country  without  working  the  most 
mischievous  consequences,  and  has  never  been 
deemed  a  part  of  our  law."  It  is  established 
by  the  weight  of  American  authority  that  a 
irrant  of  the  right  to  the  use  of  light  and  air 
will  not  be  implied  from  the  conveyance  of 
a  house  with  windows  overlooking  the  land 
of  the  grantor ;  and  that,  where  the  owner  of 
two  adjacent  lots  conveys  one  of  them,  a 
grant  of  an  easement  for  light  and  air  will 
not  be  implied  from  the  nature  or  use  of  the 
structure  existing  on  the  lot  at  the  time  of 
the  conveyance,  or  from  the  necessity  of  such 
easement  to  the  convenient  enjoyment  of  the 
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property.     Keats  t.  Evffo,   and  JftiUen  t» 
Strieker,  supra;  1  Wood,  Land.  A  T.  §  909, 
pp.  422-424,  and  note;  Morrison  ▼.  Mar^uardt^ 
24  Iowa,  85.  92  Am.  Dec.  444.     "A  grant  by^ 
the  owner  of  two  adjoining  lots  of  one  of  them, 
does  not  imply  the  right  of  an  unobstructed 
passage  of  light  and  air  over  the  other."    ^ 
Woodfall,  Land.  &  T.  •TOS,  and  note.    "^Th*^ 
law  of  implied  grants  and  implied  reserva- 
tions,  based  upon  necessity  or  use  alone, 
should  not  be  applied  to  easements  for  lieht 
and  air  oyer  the  premises  of  another. "    J/ui- 
len  ▼.  Strieker,  supra;  Baverstiek  r.  Sipe,  S^ 
Pa.   868 ;  Keiper  ▼.  Kiein,  51  Ind.    816.     It 
follows  that  a  landlord  will  not  be  liable  for 
obstructing  his  tenant's  windows  by  build- 
ing on  the  adjoining  close,  in  the  absence  of 
any  covenant  or  agreement  in  the  lease  for- 
bidding him  to  do  so.     Myers  y.  Gemmei,  lO 
Barb.  587 ;  Bilmer  r.  Wetmore,  2  Sandf.  815; 
Keiper  y.    Klein,  supra;  2  Woodfall,  Land. 
&  T.  *703,  and  noU. 

But  the  authorities  all  agree  that  the  right 
to  have  the  light  and  air  enter  the  window» 
of  a  building  over  an  adjoining  lot  may  exist 
by  express  grant,  or  by  virtue  of  an  express 
covenant  or  agreement.    HiUiard  ▼.  New  Terh 
<Sb  C,  Gas  Coal  Co,  41  Ohio  St.  662,  52  Am. 
Rep.  99 ;  Brooks  ▼.  Reynolds,  106  Mass.  31 ; 
Keats  Y.  Hugo  and  Morrison  ▼.   Marquardt, 
supra.    The  question  then  arises  whether  the 
erection  of  the  Springer  building  could  have- 
been  regarded  as  a  violation  of  the  expresa 
terms  of  the  lease,  if  proof  had  been  admitted 
showing  that  it  obstructed  the  light  neces- 
sary to  carry  on  the  business.  The  lease  con- 
tains the  following  provision:    "Party  of 
the  first  part  shall  not  build  at  the  rear  of 
said  premises  nearer  than  25  feet,  and  no  ob- 
struction higher  than  six  feet  shall  be  placed 
in  such  manner  as  to  obstruct  light  to  said 
premises.  ^   The  meaning  of  the  word  **  prem- 
ises,  ^  as  here  used,  is  not  to  be  restricted  U> 
the  Keating  building  alone,  but  embrace* 
also  the  space  in  the  rear  thereof.     The  lease 
speaks  of  ''all  those  premises    ...     de- 
scribed as  follows;"  and  then  mentions,  a* 
constituting  those  premises — First,  the  base- 
ment;  second,  the  store  floor;  "also  a  spaod- 
in  the  yard  in  the  rear,**  25  feet  deep.     The 
space  in  the  rear  is  as  much  a  part  of  the 
premises  demised  as  the  basement  and  the 
store  floor.    Therefore  the  appellee  agreed 
that  he  would  not  build  nearer  than  25  feet 
to  the  west  line  of  the  demised  space  west  of 
the  Keating  building,  which  space  was  2S 
feet  wide  from  east  to  west.    The  Springer 
building  was  75  feet  deep,  while  the  Keating- 
building  was  only  50  feet  deep.     It  follows 
that  the  extension  of  the  former  west  of  the 
rear  of  the  latter  was  along  the  south  line  of 
said  space  in  the  yard  at  the  rear.     The  north 
wall  of  the  Springer  buildinc  did  not  extend 
further  west  than  the  west  line  of  said  spao» 
in  the  yard,  and  consequently  the  whole  of 
the  Springer  building  was  south  of  the  de- 
mised premises ;  hence  we  think  counsel  for 
appellee  is  right  in  the  contention  that  ne 
part  of  that  buildinff  can  be  considered  a» 
an  obstruction  placed  in  the  rear  or  to  the 
west  of  the  premises  leased  to  appellant.    But 
we  cannot  agree  with  counsel  in  so  constm- 
ing  the  language  of  the  provision  as  lo  limiS 


IMt 


EvATizre  t.  Sfringkb. 


547 


it  to  obstractloiis  placed  fn  tTie  rear.  The 
landlord  does  not  agree  that  no  obstruction 
higher  than  six  feet  shall  be  placed  in  the 
rear  in  such  manner  as  to  obstruct  light  to 
said  premises.  His  agreement  is  that  no  ob- 
struction higher  than  six  feet  shall  be  placed, 
whether  to  Uie  north  or  to  the  west  or  to  the 
south,  in  such  manner  as  to  obstruct  light 
to  said  building;  that  is,  to  said  space  in 
tho  rear,  as  well  as  to  said  building.  The 
Springer  building— a  brick  structure,  five 
itories  high — was  so  constructed  that  its  north 
wall  Joined  the  south  wall  of  the  Keating 
building,  and  the  south  line  of  the  space 
in  the  yard  at  the  rear  thereof.  In  view  of 
the  express  provision  in  the  lease,  as  above 

S noted  and  construed,  we  are  of  the  opinion 
lat  the  defendant  below  was  entitled  to 
prove,  if  be  could,  that  the  Springer  build- 
ing was  an  obstruction  placed  in  such  man- 
ner as  to  obstruct  light  to  said  premises,  and 
that  the  trial  court  should  have  admitted  the 
proof  npon  that  subject  when  offered. 

It  is  claimed,  however,  that  the  offered 
evidence  was  properly  rejected,  because  this 
suit  is  for  rent  accruing  during  a  .period 
while  the  tenant  was  in  possession.    In  order 
to  constitute  an  eviction,  it  is  not  necessary 
that  there  should  be  an  actual  physical  ex- 
pulsion.     Acts  of  a  grave  ana  permanent 
character,  which  amount  to  a  clear  indication 
of  intention  on  the  landlord's  part  to  deprive 
the  tenants  of  the  enjoyment  of  the  demised 
premises,  will  constitute  an  eviction.    Hay- 
tier  Y.  Smith,  03  111.  430,  14  Am.  Rep.  124. 
If  the  acts  of  the  landlord  are  such  as  merely 
tend  to  diminish  the  beneficial  enjoyment  of 
the  premises,  the  tenant  is  still  bound  for 
the  rent,  if  he  continues  to  occupy  the  prem- 
ises.    Unless  he  abandons  the  premises,  his 
obligation  to  pay  the  rent  remains.     8kaUy 
Y.  Hfttite,  132  Mass.  867.    We  said  in  Chicago 
Legal  Nem  Co.    v.    Browne,   103  111.    817: 
''The  rule  is  well  settled  that  the  wrongful 
act  of  the  landlord  does  not  bar  him  from  a 
recovery  of  rent,  unless  the  tenant  by  such 
act  has  been  deprived  in  whole  or  in  part  of 
the  possession,  either  actually  or  construc- 
tiYely,    or  the   premises  rendered  useless. 
Bdgerton  y.  Page,  20  N.  T.  284;  Halligan  y. 
Wade,  21  111.  470,  74  Am.  Dec.  108;  Lead- 
beaier  t.  Both,  26  111.  887."    To  •'evict"  a 
tenant,  according  to  the  original  signification 
of  the  word,  is  to  deprive  him  of  the  posses- 
sion of  the  land.    But  the  landlord,  without 
being  ffuilty  of  an  actual  physical  disturb- 
ance of  the  tenant's  possession,  may  yet  do 
such  acts  as  will  Justify  or  warrant  the  ten- 
ant in  leaving  the  premises.    The  latter  maY 
abandon  the  premises  in  consequence  of  such 
acta,  or  he  may  continue  to  occupy  them.    If 
he  abandons  thom,  then  the  circumstances 
which  justify  such  abandonment,  taken  in 
connection  with  the  act  of  abandonment  it- 
self,   will  support  a  plea  of  eviction,  as 
against  an  action  for  rent.    If,  however,  the 
tenant  makes  no  surrender  of  the  possession, 
bat  continues  to  occupy  the  premises  after 
the  commission  of  the  acts  which  would  jus- 
tify him  in  abandoning  them,  he  will  be 
deemed  to  have  waived  his  right  to  abandon, 
and  he  cannot  sustain  a  plea  of  eviction  bv 
ahowing  that  there  were  circumstances  which 
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would  hsYs  justified  him  in  leaving  the  prem- 
ises; hence  it  has  been  held  that  there  can- 
not be  a  constructive  eviction  without  a  sur- 
render of  possession.  It  would  be  uniust  to 
permit  the  tenant  to  remain  in  possession, 
and  then  escape  the  payment  of  rent  by  plead- 
ing a  state  of  facts  which,  though  conferring 
a  right  to  abandon,  had  been  uDaccompanied 
bY  the  exercise  of  that  right.  EdgerUm  v. 
fiage,  tupra;  Bored  v.  Lawton,  90  N.  Y.  293, 
48  Am.  Rep.  170;  De  Witt  v.  Piereon,  112 
Mass.  8,  17  Am.  Rep.  68;  Warren  v.  Wag- 
ner, 75  Ala.  188,  51  Am.  Rep.  446 ;  Wright 
v.  Lattin,  38  111.  293 ;  1  Taylor,  Land.  &  T. 
8th  ed.  g§  380,  381,  and  notes;  Wood,  Land. 
&  T.  2d  ed.  §  477,  pp.  1104-1106;  Alger  v. 
Kennedy,  49  Vt.  109,  24  Am.  Rep.  117;  Beott 
Y.  Sinume,  64  N.  H.  426;  Jaekeon  v.  Eddy, 
12  Mo.  209.  But  thoug^h  the  tenant  will  not 
be  allowed  to  plead  eviction  as  a  bar  to  the 
recover Y  of  rent  where  he  has  remained  in 
possession  after  the  performance  of  the  acts 
which  would  have  justified  him  in  leaving 
the  premises,  vet  he  is  not  for  that  reason 
without  remedy.  In  tlioee  states  where  the 
doctrine  of  recoupment  is  recognized,  he 
may  recoup  such  damages  as  he  may  have 
sustained  by  reason  of  the  acts  of  the  land* 
lord,  against  the  rent  sought  to  be  recovered. 
1  Taylor,  Land.  &  T.  g  374 ;  2  Taylor,  Land. 
&  T.  §  631 ;  2  Wood,  Land.  &  T.  §  477,  p. 
1107 ;  Edgerton  v.  Page,  and  Warren  v.  Waq- 
ner,  supra,  Taylor,  in  his  work  on  Land- 
lord and  Tenant  (sec.  631),  says:  "By  the 
law  of  recoupment,  as  now  established  in 
manv  of  the  United  States,  the  tenant  can 
avail  himself,  as  a  defence  pro  tanto  to  an 
action  of  debt  for  rent,  oi  the  landlord's 
breach  of  his  covenants."  The  doctrine  of 
recoupment  is  recognized  in  this  state,  and 
has  been  applied  in  proceedings  begun  by  the 
issuance  oi  distress  warrants,  and  in  actions 
for  rent.  Wright  v.  Lattin,  supra;  Lindley 
Y.  MiUer,  67  111.  244 ;  Lynch  v.  Baldmn,  69 
111.  210 ;  Pepper  v.  Bowley,  78  111.  262.  In 
Lynch  Y.  Baldwin,  supra,  where  the  landlord 
had  issued  a  distress  warrant,  we  said :  **  As 
to  recouping  damages  for  any  loss  or  injpry 
sustained  by  the  tenant,  we  have  no  doubt 
that  it  may  be  done,  as  they  grow  out  of  the 
same  transaction.  The  object~bf  this  inquiir 
is  to  ascertain  the  amount  of  rent  due ;  and, 
if  the  acts  of  the  landlord  impaired  the  value 
of  the  use  of  the  premises,  then  the  tenant 
should  not  pay  the  same  rent  as  if  the  land- 
lord had  done  no  act  to  reduce  such  value.  *' 
In  Peipfper  v.  Bowley,  supra,  which  was  an  ac- 
tion to  recover  rent  due  under  a  lease,  wc 
said:  ''If  there  has  been  a  breach  of  any 
covenant  contained  in  the  lease,  whatever 
damage  appellee  has  sustained   in    conse- 

auence  thereof  may  be  recouped  in  this  ae- 
on from  the  amount  of  rent  due  under  the 
lease."  In  Uie  case  at  bar  the  consolidated 
proceeding  not  only  includes  a  suit  for  rent, 
but  also  several  proceedings  begun  by  the 
issuance  of  distress  warrants;  and  the  stipu- 
lation permits  the  defendant  to  introduce, 
under  the  general  issue,  *'any  defense  and 
also  any  set-off,  whether  matter  of  contract  or 
tort,  that  he  may  have,  in  the  same  manner 
.  .  .  as  if  specifically  pleaded."  We 
therefore  think  that  the  offered  testimony 
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to  the  effect  of  the  erection  of  the  Bpringer 
building  upon  tlie  supply  of  light  should 
have  been  received,  in  order  that  any  dam- 
ages which  the  defendant  maj  have  sustained 
thereby  might  be  recouped  in  reduction  of 
the  amount  of  recovery,  and  that  defendant 
was  not  precluded  from  showing  such  dam* 
ages  by  his  failure  to  surrender  possession  at 
au  earlier  date. 

Even  if  the  offered  testimony  was  not  ad- 
missible as  tending  to  show  damages  by  way 
of  recoupment,  it  was  competent,  under  the 
declaration  in  the  action  brought  by  Keating 
against  Springer,  to  recover  damages  for 
cutting  off  the  light  by  the  erection  of  the 
Springer  bnilding.  Under  the  stipulation, 
not  only  were  the  suits  brought  by  Springer 
to  be  tried  together,  but  also  with  them  was 
consolidated  lor  trial  at  the  same  time  the 
action  in  case  which  Keating  brought  against 
Springer.  It  Is  well  settled  that,  although 
the  omission  of  the  landlord  to  perform  his 
covenants  may  not  amount  to  an  eviction, 
nor  operate  as  a  bar  to  his  claim  for  rent, 
yet  the  lessee  has  bis  remedy  by  an  action 
to  recover  damages  for  a  breach  of  the  cov- 
enant. Wamtn  v.  Wagner,  and  Chicago  Legal 
NeiM  Oo,  ▼.  Browne,  supra;  Lounshery  v. 
Buyder,  81  N.  Y.  614;  Wright  v.  Lattin, 
supra;  Bogee  ▼.  Guggenheim,  106  Mass.  201, 
8  Am.  Rep.  822 ;  1  Taylor,  Land.  &  T.  gg  879, 


881/  and  noiee;  %  Wood,  Land.  A  T.  g  477^ 
p.  1107. 

It  is  furthermore  claimed  by  the  appellant 
that  all  the  matters  set  up  in  defense  or  as 
ground  of  reoovery  by  the  defendant  in  the 
present  consolidated  suits  were  extinguished 
by  the  judgment  in  the  forcible  aetainer 
suit,  and  that  said  judgment  operates  as  rm 
judicata,  so  as  to  bar  all  appellant's  rights 
of  recovery  or  recoupment.  We  are  unable 
to  yield  our  assent  to  this  yiew.  The  judg* 
ment  in  forcible  entry  and  detainer  Is  con* 
elusive  only  as  to  the  right  of  possession* 
and,  in  a  certain  class  of  cases,  as  to  the  ex- 
istence of  the  relation  of  landlord  and  tenant 
between  the  parties,  and  as  to  the  tenant's 
wrongful  holding  over.  Doty  t.  Burdiek,  83 
111.  478;  Norwood  ▼.  Kirby,  70  Ala.  897; 
Hodgkine  ▼.  Price,  182  Mass.  196,  8  Am.  A 
Eng.  Encyclop.  Law,  p.  176.  It  was  said, 
in  Bobinson  y.  Orummer,  10  Dl.  218,  that 
**  damages  are  not  recoverable  in  this  action* 
but  the  only  judgment  for  the  plaintiff  is 
that  he  have  restitution  of  the  premises, "  etc 

For  the  error  committed  in  the  refusal  to 
receive  the  evidence  offered  by  the  defend- 
ant as  hereinbefore  mentioned,  the  JudgmeniB 
of  the  Appellate  and  Circuit  Courts  are  retersed^ 
and  the  cause  is  remanded  to  the  circuit 
court  for  further  proceedings,  in  accordance 
with  the  Tiews  heroin  expressed* 
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STATE  of  Kew  Jersey,  ex  rel.  Charles  B. 

MORRIS  et  aX.. 

James  T.  WRIGHTSON,  County  Clerk. 

SAME 

WilUam  B.  O'CONNOR,  City  Clerk,  ei  al 
( N.J. ) 

!•  OitisMis  who  are  de]»rlTed  of  as  fiill 
and  offeetlTO  an-  eleetlTe  flranehise  as 

tfiey  are  entitled  to  under  the  constitution  by  an 
apportionment  act  have  a  suffloient  interest  to 
proeecute  a  writ  of  mandamus  to  test  the  statute. 

8*  The  eonstltutioBaUtjr  of  an  appor- 
tionment aet  is  a  subject  of  Judicial  inquiry 
and  not  a  mere  political  question. 

8.   The  courts  cannot  overturn  a  law 

passed  within  constitutiouaJ  limitations  on  the 
ground  that  it  is  unwise,  impolitio,  unjust^  or  op- 
pressive, or  even  that  it  was  procured  by  oomipt 
means. 


4.  The  eleettcm  of  members  of  assembly 
in  assembly  districts  allowing  each  voter  to 
vote  for  but  one  member  instead  of  voting:  for  all 
the  mombera  elected  in  tliat  county  is  not  in  ao- 
corrianoe  with  the  constitution  of  New  Jersey, 
which  provides  that  the  memk)erB  of  assembly 
■hall  be  elected  *'by  the  legal  voters  of  the  county 
respectively,**  and  that  each  shall  be  an  iohabitant 

'    of  'M,he  county  for  which  he  shall  be  chosen.** 


S.   Iion^  usai^  **^^  practieal  interpret 

tation  cannot  control  In  the  interpretation  of 
the  constitution  unless  the  language  Is  obsouie 
and  doubtf  uL 

6*  Mandamus  to  compel  oHicers  to 
ceed  under  prior  laws  in  respect  to  el4 
tions  instead  of  following  an  unconstitatlonsl 
statute  is  not  premature  because  no  demand  and 
refusal  has  been  made  or  the  time  arrived  wliea 
it  is  the  duty  of  the  offloeis  to  act. 

(Kovember  fi,  IML) 

APPLICATIONS  for  write  of  msodamns  to 
the  clerks  whose  official  duties  required 
them  to  prepare  baUote  for  elections  to  compel 
them  to  proceed  in  reference  to  an  election  for 
members  of  the  generid  assembly  in  accord- 
ance with  the  constitutional  provisions,  and  in 
so  doing  to  disregard  an  act  recently  passed  by 
the  legislature  which  attempted  to  prescribe 
another  course  of  action.    CHranted 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Richard  Wajne  Parker,  for  re- 
lators: 

Election  by  districte  is  unconstitationaL 

The  assemblymen  are  to  be  citizens  of  the 
county,  apportioned  "among  the  counties,* 
not  among  the  districts,  elected  by  '*the  vot- 
ers of  the  counties  respectively,"  not  by  a  few 
voters  of  each  district. 

Even  if  districte  can  be  made,  the  Distrid* 


NOTa.~For  ooottitutioDality  of  apportionment 
acts,  see  State  v.  Cuunioirham  (Wis.)  15  L.  EL  A.  661, 
and  note:  aidUings  v.  Blacker  (Mich.)  16  L.  R.  A. 
4(B;  Houpliton  County  Buprs.  v.  Blacker  (Mich.)  16 
L.  K.  A.  49^,  McPherson  v.  Blacker  (Mich.)  16  L. 
R.  A.  475:  People  v.  aice  (N.  Y.)  16  L.  B.  A.  686; 
Bute  V.  Cunnittffham  (Wis.)  17  L.  B.  A.  146(  Far- 
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ker  ▼.  State  (IndJ  18  Ih  B.  A.  667;  People  ▼• 
Broom  (N.  Y.)  20  L.  B.  A.  8L 

The  most  noticeable  part  of  the  present  oaee  fa  tbe 
decision  that  a  county  cannot  be  divided  Into  a^ 
semblj  distrlotiu 

( 


See  also  25  L.  R.  A.  143;  30  L.  R.  A.  74;  31  L.  R.  A.  726. 


UM. 


8tatb,  t»  r$l,  M0BBI8,  T.  Wbicihtson. 
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log  Act  of  1801  is  nnconstitutional  as  being 
without  regard  to  population. 

1  Bryce,  American  Commonwealth,  chap. 
40,  p.  468;  Bagebot's  English  Const,  pp.  dl5, 
216;  Fiske.  Civil  Government,  pp.  216,  217; 
PeapU  ▼.  Broom,  20  L.  K  A.  81.  188K  T.  95; 
Qiddings  ▼.  Blacker,  16  L.  R  A.  402, 98  Mich. 
1;  BUlU  ▼.  Cunningham^  1<(  L.  R.  A.  561,  81 
Wis.  440. 

Lapse  of  time  is  do  defense;  This  is  because, 
•s  Blackstone  says,  the  king  is  supposed  to  be 
80  busied  with  public  duties  that  he  may  not 
notice  the  injury. 

Orosi  ▼.  McrrUtawn^  18  N.  J.  Eq.  811. 

Assembly  districting  has  been  held  in  this 
state  to  be  extra-constitutional,  but  its  Lawful- 
ness has  never  come  before  the  courts  till  now. 

StaU  ▼.  Newark,  40  N.  J.  L.  297;  Martland 
T.  0?iTisHan,  52  K.  J.  L.  588. 

Kelt  her  under  the  United  States  Constitution 
nor  under  the  constitutions  of  theseyeral  states, 
has  districting  ever  yet  been  held  to  be  lawful 
without  an  express  constitutional  provlBion  to 
that  effect. 

1  Bart lett, Congressional  Contested  Elections, 
p.  47;  2  Bartlett,  Congressional  Contested  Elec- 
tions, p.  56;  12  N.  J.  L.  J.  868. 

Mr.  Cortlaadt  Parker*  also  for  relators: 

The  Constitution,  art.  7,  §  2,  par.  7,  provides 
that  sheriffs  and  coroners  shall  be  elected 
annually  by  the  people  of  their  respective 
counties  at  the  annual  elections  for  members  of 
assembly. 

Could  the  legislature  make  several  districts 
and  let  the  people  of  each  elect  one  coroner? 

Their  jurisdiction  com  prises  the  whole  coun- 
ty. Why?  Because  of  the  language  of  the  con- 
stitution adopting  English  laws — which  makes 
each  of  the  coroners  as  much  a  man  of  the  coun- 
ty as  the  sheriff  is.  The  language  in  case  of 
coroners  is  that  they  should  be  elected  bv  '*the 
people  "  of  their  respective  counties.  That  in 
relation  to  the  assembly  that  its  members 
should  be  elected  by  "  the  legal  voters  of  the 
county."  Each  provision  callsfor  a  county  vote. 

Cooley,  Const.  LioL  8ded.  chap.  17,  p.  616; 
Maduon  County  Ot.  v.  People,  58  111.  456;  Attp- 
Gen.  V.  8t,  Clair  County  Buprs.  11  Mich.  68; 
People  V.  Maynard,  15  Mich.  468;  Lanningr. 
Carpenter,  20  K.  T.  447;l  Pifrt  Bodge  City 
Bdioal  Diet,  t.  Wahkanea  Diet.  Tiep.  17  Iowa, 
85;  Foeter  v.  Scarf,  15  Ohio  St.  582. 

Mr,  John  R.  Emei7»  also  for  relators: 

The  Constitution  of  i844  requires  the  elec- 
tion of  the  assembljrmen  by  the^oounties,  on  a 
general  ticket.    This  appears —  * 

(1)  From  the  plain  language* of  the  Consti- 
tution. Appendix,  p.  15,  g^  1, 2,  8. 

(2)  From  the  constitution,  as  read  in  connec- 
tion with  the  previous  constitutions  and  laws 
of  the  state;  this  method  of  examination  is 
necessary  for  proper  construction. 

Cooley,  Const  Lim.  2d  ed.  59;  Lard  Com- 
bury's  Instructions,  Appendix,  p.  2. 

(8)  From  the  contemporaneous  construction 
of  the  Constitution  of  1844,  shown  by  the  legis- 
lative acts  to  1852. 

The  legislation  subsequent  to  1852.  dividing 
Into  assembly  districts,  is  not  a  practical  con- 
struction adequate  to  change  the  express  di- 
rection of  the  constitution. 

(1)  It  is  equivalent  to  a  real  amendment  to 
the  constitution,  which  can  be  made  only  in 
the  method  prescribed. 

a2L.R.A. 


(2)  It  is  not  a  case  of  doubtful  construction, 
in  which  practical  subsequent  legislation  is 
effective. 

See  Cooley,  Const.  Lim.  §§  67-69,  especially 
§  69  collecting  the  cases;  State  v.  Keleey,  A 
N.  J.  L.  1. 

(8)  The  legislative  construction  has  not  been 
uniform^  ana  the  construction  of  the  first  eight 
years  immediatelv  following  the  adoption  of 
the  constitution  is  entitied  to  the  greater 
weight. 

(4)  The  abuse  of  the  power  of  the  legisla- 
ture has  only  arisen  within  recent  date  (since 
1870),  and  the  question  therefore  was  not  likely 
to  be  raised. 

Mr,  Thoma«  N«  HeCarter  also  for  ra- 
lators. 

Mr,  Frederic  W.  SteveiWt  for  respond* 
ents: 

The  application  Is  prematurely  made.  It  is 
altogether  problematical  whether  a  certificata 
containing  the  names  of  candidates  to  be  nom- 
inated on  a  countv  ticket  will  ever  be  presented 
to  the  clerk,  and  If  presented,  what  his  action 
will  be. 

High,  Extraordinary  Kemedies,  S  12;  l^te 
V.  XJnion  Twp.  Comre,  42  N.  J.  L.  581;  United 
Statee  v.  Elisabeth,  8N.  J.  L.  J.  51;  StaU  v. 
Governor,  25  N.  J.  L.  848. 

The  point  that  the  constitution  does  not  al- 
low a  division  of  the  county  into  districts  for 
the  election  of  members  of  assembly  is  no 
longer  open  for  discussion;  it  is  res  judicata  in 
this  court. 

Parker  v.  State,  18  L.  R  A.  667,  188  Ind. 
178;  Wiee  v.  Bigger,  79  Ya.  269;  StaU  v. 
Newark,  84  N.  J.  L.  286;  StaU  v.  Branin,  28 
N.  J.  L»494;  Providence  Bank  v.  BiUinge,  29 
U.  8.  4  Pet.  568,  7  L.  ed.  956;  Georgia  v. 
Stanton,  78  U.  8.  6  Wall.  60.  18  L.  ed.  721; 
StaU  V.  Newark,  40  N.  J.  L.  297;  MePh&reom 
V.  Blacker,  146  U.  8.  1, 86 L.  ed.  869. 

As  to  the  point  that  the  division  is  not  pro- 
portional, there  is  no  such  principle  of  giving 
to  the  voter  an  equal  voice  in  the  choice  of 
representatives  as  is  here  contended  for  either 
under  the  common  law  qrour  constitution. 

8tory.  Const  §  661. 

Mr,  AllaA  Ij.  HeDemottt  also  for  ra> 
spondents: 

The  objection  that  in  the  apportionment 
the  lines  of  the  assembly  districts  were  not 
drawn  with  a  proper  reirard  for  population 
cannot  have  any  force  in  this  forum. 

The  power  to  divide  the  counties  into  elec- 
tion districts  being  found  in  the  legislature, 
the  exercise  of  that  power  is  beyond  judicial 
controL 

If  the  legislature  has  the  power  to  make  any 
division,  this  court  may  not  review  the  exer- 
cise of  that  power  any  more  than  the  legisla- 
ture could  review  and  set  aside  the  decisions  of 
this  court. 

The  third  article  of  our  state  constitution 
defines  the  repositories  of  the  powers  of  govern- 
ment, and  the  lines  of  demarcation  cannot  be 
disturbed  by  .complaints  marie  to  one  depart- 
ment i^g^nst  the  doinffs,  within  its  exclusive 
province,  of  another.  The  relators  must  show 
that  the  law  the^  attack  is  violative  of  consti- 
tutional limitation.  The  moment  they  step 
beyond  this  line  of  attack  they  are  on  political 
ground  beyond  the  Jurisdiction  of  this  court. 

Cooley,  Const.  Lim,  6th  ed.  pik  200-206; 
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People  V.  Rice,  16  L.  R.  A.  836,  185  N.  T. 
478;  Qiddings  ▼.  Blacker,  16  L.  R.  A.  402,  98 
Mich.  1. 

Depue»  J.,  delivered  the  opinion  of  the 
court: 

The  Act  of  April  16,  1846  (Rev.  Stat.  409), 
entitled  "An  Act  to  Regulate  Elections,"  by 
its  first  section  enacted  that  on  the  Tuesday 
next  after  the  first  Monday  in  November  in 
each  year  they  shall  be  held  in  each  county 
to  elect  for  such  county  such  a  number  of 
persons  to  be  members  of  the  general  as- 
sembly as  such  county  shall  be  entitled  to 
elect.  The  first  act  dividing  counties  into 
assembly  districts  was  passed  March  26,  1852, 
(Pub.  Laws  1852,  p.  465).  This  act  was  a 
supplement  to  the  act  to  regulate  elections. 
The  second  section  of  that  act  enacted  that 
on  the  day  mentioned  in  the  Act  of  1846  in 
each  succeeding  year  an  election  should  be 
held  in  each  of  the  said  assembly  districts 
for  one  member  of  the  general  assembly,  who 
** shall  be  a  resident  of  said  district."  In 
1861,  at  the  session  of  the  legislature  held 
next  aftrr  the  federal  census  of  1860,  an  act 
was  passed  which  was  also  a  supplement  to 
the  act  regulating  elections,  forming  the 
several  counties  into  as  many  assemblv  dis- 
tricts as  said  counties  were  respectively  en- 
titled to  members  of  assembly.  Pub.  Laws 
1861,  p.  529.  In  1871  a  similar  act  was 
passed,  with  the  title  of  **  An  Act  to  Reap- 
portion the  Several  Assemblv  Districts  of  the 
State  of  New  Jersey."  Pub.  Laws  1871,  p. 
45.  By  the  General  Election  Law  of  1876 
the  first  section  of  the  Qeneral  Election  Act 
,  of  1846  was  amended  by  requiring  an^lection 
to  be  held  in  the  several  election  districts  in 
each  county  to  elect  for  such  county  such  a 
number  of  persons  to  be  members  of  the 
general  assembly  as  such  county  shall  be  en- 
titled to  elect.  Revision,  p.  887.  Supple- 
ments to  the  Apportionment  Act  of  1871  were 
passed  March  4,  1878  (Pub.  Laws,  pp.  40, 
642)  ;  March  6,  1878  (Pub.  Laws,  p.  49)  ; 
March  12,  1878  (Pub.  Laws,  p.  81)  ;  March 
29,  1878  (Pub.  Laws,  p.  570)  ;  April  8,  1878 
(Pub.  Laws,  p.  266)  ;  April  4,  1878  (Pub. 
Laws,  p.  285)  ;  April  4,  1878  (Pub.  Laws,  p. 
287)  ;  March  27,  1889  (Pub.  Laws,  p.  115) . 
Of  these  acts,  all  with  the  exception  of  the 
Act  of  April  8,  1878,  were  alterations  in 
several  of  the  counties  cf  the  assembly  dis- 
tricts established  by  the  Act  of  1871,  and  the 
Act  of  April  8,  1878,  appears  to  be  a  general 
act  redistricting  all  the  assembly  districts  in 
this  slate.  In  1881  a  general  act  was  passed 
apportioning  members  of  the  assemblv  to  the 
several  counties  in  conformity  with  the 
federal  census  of  1880,  and  creating  new  as- 
sembly districts  in  each  of  the  counties. 
Pub.  Laws  1881,  p.  146.  In  1891  another 
general  act  was  passed,  making  a  new  ap- 
portionment of  members  of  assembly  among 
the  several  counties  in  conformity  with  the 
census  of  1890,  creating  new  assembly  dis- 
tricts in  each  of  the  counties.  Pub.  Laws 
1891,  p.  889.  By  several  acts,  passed  re- 
spectively March  7,  1892  (Pub.  Laws,  p.  52), 
March  28,  1892  (Pub.  Laws,  p.  180),  March 
24,  1892  (Pub.  Laws,  p.  261),  which  were 
supplements  of  the  General  Act  of  1891, 
alterations  were  made  in  the  assembly  dis- 
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tricts  of  the  counties  of  Mercer,  Cumberland, 
and  Burlington.  None  of  this  legislation 
after  the  Act  of  1862  contained  an  express 
provision  for  the  election  of  one  member  of 
the  assembly  In  each  assembly  district.  But 
the  second  section  of  the  Act  of  1852  baa  not 
been  repealed,  and  that  section  expressly 
provided  for  the  election  of  one  meml)er  in 
each  of  the  districts.  The  contention  in  be- 
half of  the  relators  that,  although  assembly 
districts  are  established,  there  is  no  law  in 
existence  which  purports  to  confer  the  right 
to  elect  members  of  the  assembly  otherwise 
than  by  the  counties  respectively,  ia  with- 
out sulwtanoe. 

The  question,  therefore,  arises  directly  in 
this  proceeding  whether  the  Act  of  1891  pre- 
scribed a  constitutional  method  of  electing 
members  of  the  general  assembly.  The  con- 
sideration arising  tn  limine  concerns  the  right 
and  power  of  the  judiciary  to  take  cognizance 
of  the  subject  The  contention  of  counsel 
in  resisting  the  allowance  of  this  writ  is  that 
the  question  is  a  political  question,  and  not 
subject  to  judicial  review.  The  constitution 
delegates  to  the  legislative  department  of  the 
government  the  function  of  providing  for  the 
election  of  members  of  the  assembly  in  the 
manner  and  subject  to  the  restrictions  pre- 
scribed by  the  constitution.  A  statute  in  tho 
performance  of  that  function  is  the  exercise 
of  a  legislative,  and  not  a  political,  power; 
and  the  constitutionality  of  the  act  by  which 
that  legislative  power  is  exercised  is  un- 
doubtedly  a  subject  of  judicial  inquiry. 
State  V.  Cunningham,  81  Wis.  440,  16  L.  ft.  . 
A.  561 ;  Barker  v.  StaU,  188  Ind.  178.  18 
L.  R.  A.  667.  The  prosecutors  who  appi  j 
for  this  writ  are  citizens  and  legal  voters  in 
the  county  of  Essex.  The  gravamen  of  their 
complaint  is  that  by  the  operation  of  the  Act 
of  1891  they  are  restricted  in  the  exercise  of 
the  elective  franchise  in  as  full  a  manner  as 
by  the  constitution  tbev  are  entitled  to  enjoy 
it.  The  interest  the  relators  have  in  the  sub- 
ject-matter of  this  controversy  is  sufficient 
to  give  them  a  standing  in  court  to  prosecute 
this  writ.  If  the  writ  be  allowed,  its  man- 
date will  be  directed,  not  to  members  of  the 
legislature,  but  to  subordinate  officers,  whose 
duties  in  connection  with  elections  are  purel  j 
ministerial .  Recent  decisions  have  furnished 
weighty  precedents  affirming  the  jurisdiction 
of  the  courts  on  the  prosecution  of  citizens 
and  voters  over  the  constitutionality  of  acts 
of  the  legislature  making  apportionments  for 
the  election  of  its  members.  State  v.  Gun- 
ningham,  eupra\  Qiddinge  v.  Blacker,  98 
Mich.  1,  16  L.  R.  A.  402 ;  Parker  v.  State, 
eupra.  In  United  States  t.  Ballin,  144  U.  S. 
1,  86  L.  ed.  821,  the  court  entertained  |uris- 
diction  to  pass  upon  the  validity  of  a  rule  of 
the  house  of  representatives  for  determining 
the  presence  of  a  quorum  to  transact  busi  - 
ness.  In  MePhereon  v.  Blacker,  146  U.  8.  1, 
86  L.  ed.  869,  the  same  court  entertained 
jurisdiction  to  consider  whether  a  statute  of 
the  state  of  Michigan  providing  for  the  choica 
of  presidential  electors  was  in  contravention 
of  the  constitution.  In  the  argument  counsel 
directly  made  the  point  that  the  controversy 
was  not  judicial,  because  whatever  deciaion 
that  court  or  any  other  court  might  make  as 
to  the  validity  of  the  state  law  was  subject 
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uenciea.  To  this  argument  OhUf  Juttice 
I^iller,  Id  dellverlDg  the  opiuloii  of  ttu 
-court,  reepooded  in  tbls  language:    "It  li 


argued  thkt  the  subject  -  matter  of  the  c 
-ooverBj  is  not  of  Judicial  cognizance,  be- 
cause it  Ib  said  that  all  queatioDB  connected 
wiLli  the  election  of  a  presidential  elector  are 
political  In  their  nature ;  that  the  court  has 
no  pover  finally  to  dlapOM  of  them ;  and 
that  its  decision  would  be  subject  lo  review 
hj  political  oIBcera  and  agencies,  as  the  state 
board  of  c&nvHSsere,  the  legislature  in  joint 
-convention,  and  the  governor,  or.  flnallj,  the 
congress.  .  .  .  The  question  of  the  va- 
lidity of  this  act  as  presented  to  us  by  the 
record  Is  a  judicial  question,  and  we  cannot 
decline  the  exercise  of  our  jurisdiction  upon 
the  inadmissible  suggestion  that  action  might 
be  taken  by  political  agcnciea  in  disregard 
of  the  judgment  of  the  highest  tribunal  of 
the  state  as  revised  by  our  own."  In  SlaU 
-▼.  Cunningham,  Oidding*  r.  Blacker,  and  Me- 
J^trton  y.  Biaeker  the  writs  prayed  for  were 
-to  Ko  to  the  secretary  of  state,  commanding 
tilm  to  perform  the  ministerial  duty  of  giv- 
ing notice  that  at  the  next  general  election 
-electors  would  be  chosen  In  a  certain  man- 
ner. By  statute  the  cit^  and  towoahip  clerks 
Are  to  give  public  notice  of  the  time  and 
place  and  purpose  of  holding  an  election 

iBevision,  p,  S38,  g  9),  and  by  the  Ballot 
ieform  Act  of  1800  it  is  made  the  duty  of 
■the  cleric  of  the  county  to  receive  nomina- 
tions, and  provide  oHIcial  ballots  for  the 
election  of  members  of  the  ease mbly  (Pub, 
Laws  18»0.  p.  Sei).  The  prayer  of  the  peti- 
tlonera  Is  for  a  mandamus  directed  to  these 
officers  in  the  alternative  either  to  give  no- 
tice, receive  nominations,  prepare  ballots  for 
tbeelectionof  the  number  of  memt>eraof  the 
assembly  apportioned  to  the  county  of  Essex 
by  the  whole  body  of  the  legal  voters  of  the 
county,  or  to  receive  nominations,  prepare 
ballots,  and  to  give  notice  of  an  election  of 
such  members  In  accordance  with  the  as- 
■embly  districts  created  by  the  Act  of  1881. 
Th«  map  marked  "Bxblblt  R,  12"  'shows  the 
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territorial  location  and  extent  of  the  assembly 
districts  created  by  the  Act  ot  1891.  Tli» 
following  table,  compiled  from  the  testi- 
mony, exhibits  the  population  of  these  dis- 
tricts respectirely,  and  also  the  number  of 
voters  polled  in  each  district  at  the  election 
of  1893,  and  the  majority  of  the  members 
elected  In  each  district : 
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la  this  construction  of  districts  the  elev- 
enth district,  with  a  population  of  43.413, 
and  9,980  qualified  voters,  is  allowed  oua 
member  of  assembly ;  and  the  third  district, 
with  a  population  of  11,849,  and  8,309  vutera, 
obtains  an  equal  representation  in  the  popu- 
lar branch  of  the  legislature.  A  qualllicd 
voter  of  the  county  of  Essex  who  casts  hU 
ballot  in  the  third  district  has  by  this  act  an 
effect  given  to  it  equnl  to  the  ballots  of  tlirea 
qualified  voters  of  the  county  'cast  in  the 
eleventh  district.  The  Inequality  in  the  ap- 
portionment of  the  population  and  qualified 
voters  of  the  county  among  the  districts  by 
this  act  Is  conspicuous.  By  the  census  A 
1880.  Essex  county  waa  entitled  to  ten  mem- 
bers of  assembly.    Tlie  Apportionment  Act  of 


tliat  the  apportionment  by  the  Act  of  1891  ia 
unjust  and  unreasonable,  depriving  the  citi- 
zena  of  the  county  of  the  right  of  equal  suf- 
frage secured  by  the  constitution.  Hence  'he 
alternative  prayer  ot  the  petitioners  is  that 
a  writ  issue  for  an  election  of  ten  members 
of  the  asesmhiy  in  the  districts  formed  by  ih« 
Act  of  1881  and  of  one  member  by  the  county 

We  find  insuperable  obstacles  in  the  war 
of  judicial  action  of  the  scope  last  mentioned. 
If  the  legislature,  having  made  an  appor- 
tionment of  members  among  the  counties  in 
conformity  with  the  constitution,  has  the  ad- 
ditional power  to  create  districts  within  the 
county  for  the  election  of  meintwrs,  its  power 
in  that  respect  is  unfettered  by  constitutional 
limitation,  and  consequently  ueyond  the  con- 
trol of  Ihejudicial  deparimcnt  of  Ihe  kov- 
emment.  The  legislature  may  create  new 
counties.  The  creation  of  a  new  county  adds 
an  additional  member  to  the  atnte  senate. 
The  power  of  creating  new  counties  may  b« 
resorted  to  for  political  or  other  purposes  in- 
consistent with  public  welfare,  and  may  ba 
oppressive  to  taxpayers  on  whom  the  burden 
of  supporting  a  county  government  may  fall, 
and  yet  no  one  would  entertain  the  thought 
ttiat  the  remedy  for  sucb  an  unwise  or  op- 
pressive act  vested  in  the  judiciary.  Ta* 
cases  in  which  the  court*  have  intervened  to 
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set  aside  acts  of  the  legislature  creating  elec- 
tiou  districts  liave  uuit'ormly  gone  upon  con- 
stitutional limitations  which  had  been  vio- 
lated. I  know  of  no  precedent  or  principle 
that  would  authorize  the  court  to  overturn  a 
law  passed  by  the  legislature  within  consti- 
tutional limitations,  on  the  ground  that  it  is 
unwise,  impolitic,  unjust,  or  oppressive,  or 
even  that  it  was  procured  by  corrupt  means. 
The  remedy  for  legislation  that  is  simply 

r)micious  In  its  character  is  with  the  people, 
concur  in  the  views  submitted  by  defend- 
ants' counsel  in  their  brief  that  ''the  relators 
must  show  that  the  law  thev  attack  is  a  vio- 
lation of  constitutional  limitations.  The 
moment  they  step  beyond  that  line  of  attack, 
they  are  on  political  ground,  beyond  the 
Jurisdiction  of  the  court.**  The  issue  pre- 
•ented  by  the  record  in  this  case  is  whether, 
under  the  government  established  by  the  con- 
stitution, the  members  of  the  general  as- 
sembly apportioned  among  the  several  coun- 
ties may  be  elected  otherwise  than  by  the 
qualified  voters  of  the  countv  at  lar^e.  The 
constitutional  provisions  under  consideration 
are  contained  in  article  4,  §^  1-8,  under  the 
title  of  ''Legislature,''  and  article  2,  under 
the  title  of  **  Right  of  Suffrage. "  Paragraph 
1,  g  1,  art.  4,  provides  that  ^  the  legislative 
power  shall  be  vested  in  a  senate  and  general 
assembly.  "•  Section  d  provides  that  **  the  sen- 
ate shall  be  composed  of  one  senator  from 
each  county  in  the  state,  elected  by  the  legal 
voters  of  the  counties  respectively,  for  tliSee 
years."  Section  8  provides  that  ^the  gen- 
eral assembly  shall  be  composed  of  members 
annually  elected  by  the  legal  voters  of  the 
counties  respectively  who  shall  be  appor- 
tioned among  the  said  counties  as  nearly  as 
may  be  according  to  the  jiumber  of  their  in- 
habitants. The  present  apportionment  shall 
continue  until  the  next  census  of  the  United 
States  shall  have  been  taken  and  an  appor- 
tionment of  members  of  the  general  assembly 
shall  be  made  by  the  legislature  at  its  first 
session  after  the  next  and  every  subsequent 
enumeration  or  census  and  when  made  shall 
remain  unaltered  until  another  enumeration 
shall  have  been  taken;  provided  that  each 
county  shall  at  all  times  be  entitled  to  one 
member,  and  the  whole  number  of  members 
shall  never  exceed  sixty."  Paragraph  2  of 
•ection  1  of  article  4  provides  that  ''no  per- 
son shall  be  a  member  of  the  senate  who  shall 
not  have  attained  the  age  of  thirty  years  and 
have  been  a  citizen  and  inhabitant  for  four 
years,  and  of  the  county  for  which  he  shall 
be  chosen  one  year  next  before  his  election ; 
and  no  person  shall  be  a  member  of  the  gen- 
eral assembly  who  shall  not  have  attained  the 
rage  of  twenty- one  years^  and  have  been  a 
citizen  and  inhabitant  of  the  state  for  two 
years,  and  of  the  county  for  which  he  shall 
be  chosen  one  year  next  before  his  election." 
Article  2,  in  providing  for  the  right  of  suf- 
frage, provides  that  "every  male  citizen  of 
the  United  States  of  the  age  of  twenty -one 
years  who  shall  have  been  a  resident  of  tiiis 
state  one  year,  and  of  the  county  in  which  he 
claims  his  vote  five  months  next  before  his 
election,  shall  be  enticled  to  vote  for  all  of- 
ficers that  are  now  or  hereafter  may  be  elect- 
ive hv  the  people.* 
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In  construing  these  constitutional  provis- 
ions, the  form  of  government  antecedent  U> 
the  adoption  of  the  constitution,  the  manner 
in  which  the  legislative  department  was  or- 
ganized, and  the  mode  of  electing  its  mem- 
bers, are  important  adjuncts  in  ascertaining^ 
the  intent  of  the  framers  of  the  constitution. 
By  the  instructions  of  Lord  Combury  and  bi»> 
commission,  the  instruments  which  in  1709 
established  a  colonial  government,  the  gen- 
eral assembly  for  the  enacting  of  laws  was- 
constituted,  consisting  of  twenty-four  repre- 
sentatives, to  be  chosen  in  manner  following : 
Two  by  the  Inhabitants  and  householders  in 
each  of  the  towns  of  Perth  Amboy,  and  Bur- 
lington, ten  by  the  freeholders  of  East  Jersey  ; 
ana  ten  by  the  freeholders  of  West  Jersey. 
The  qualification  oif  the  representatives  ot 
these  divisions  was  an  estate  of  freehold  in 
"  the  division  for  which  he  should  be  chosen  ;** 
and  the  general  assembly  was  composed  of 
persons  "elected  by  the  major  part  of  the- 
freeholders  of  the  respective  counties  and 
places."    Leam.  &  S.  619-647.    By  an  act 
passed  April  4,  1709,  entitled  "An  Act  Reg- 
ulating the  Qualification  of  Representative*- 
to  Serve  as  General  Assembly  in  This  Pro- 
vince of  New  Jersey,"  two  representatives^ 
were  assigned  to  the  towns  of  Perth  Amboy, 
Burlington,   and  Salem,   respectively,    and 
two  to  each  of  the  counties  into  which  tbe- 
colony  was  divided.    This  act  provided  that 
these  representatives  should  be  chosen  "by 
the  majority  of  voices  or  votes  of  the  free- 
holders of  each  county,"  and  that  the  "rep- 
resentatives for  the  counties  aforesaid"  shoald 
be  freeholders  in  tiiat  division  "for  which  he 
or  they  should  be  chosen."    Allinson,  p.  6l 
As  new  counties  were  created  from  tiuM  Uy 
time,  each  county  was  given  two  representa- 
tives, to  be  chosen  by  the  county  for  repre- 
sentatives of  the  county.    By  the  first  coiuti- 
tution  of  this  state,  adopted  July  3,  1776,  tli»- 
legislative  department  was  divided  into  two- 
bodies,   a  legislative  council  and  a  general 
assembly,  the  members  of  which  were  diioeeift* 
annually,    one  n&ember  of   the   legislative 
council  and  three  members  of  assembly  beinir 
chosen  by  each  county.  The  language  of  thai 
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constitution  is  that 
erally  choose  one  person  to  be  a  member  c^ 
the  legislative  council,"  and  "each  conntj- 
shall  also  choose  three  members  of  the  aa- 
sembly."    The  qualification  prescribed  for 
the  members  of  both  the  legislative  bodies- 
were  that  the  member  of  the  legislative  coun- 
cil should  be,  and  have  been  for  one  whole 
year  next  before  the  election,  "an  inhabitant 
and  freeholder  in  the  county  in  which  he  ia« 
chosen,"  and  that  no  person  shall  be  entitled 
to  a  teat  in  the  assembly  unless  he  be,  and 
have  been  for  one  whole  year  next  before  the 
election,  an  inhabitant  "of  the  county  he  in- 
to represent."    The  right  of  suffrage  waa* 
provided  for  in  these  words:    "All  inhabit- 
ants of  this  colony,  of  full  age  who  are  wortli. 
fifty  pounds,  proclamation  money  clear  estate 
in  the  same,    and  have  resided  within  tbe- 
county  in  which  they  claim  a  vote  for  twelve- 
months immediately  preceding  the  election, 
shall  be  entitled  to  vote  for  representatives 
in  council  and  assembly  and  also  for  all  other 
public  ofiScers  that  shall  be  elected  by  thar 
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people  of  the  county  at  larflre."  The  Consti- 
tution of  1776  authorized  the  legislature  to 
add  to  or  diminish  the  number  or  proportion 
of  the  members  of  assembly  for  any  county 
or  counties,  as  it  might  judge  equitable  and 
proper,  on  the  principles  of  more  equal  rep- 
resentation. From  time  to  time  acta  were 
passed  increasing  or  diminishing  the  number 
of  members  of  assembly  in  several  of  the 
counties ;  but  no  effort  was  made  to  equalize 
representation  on  the  basis  of  population 
until  1838,  when  an  act  was  passed  entitled 
**  An  Act  to  Provide  for  the  Equal  and  Just 
Bepresentation  of  the  Several  Counties  in  This 
State  in  the  General  Assembly,**  which  enact- 
ed ^'that  after  the  next  and  each  subsequent 
oensua  of  this  state  that  shall  be  taken  in 
pursuance  of  any  law  or  laws  of  the  congress 
of  the  United  States  each  county  of  this  state 
•hall  be  entitled  to  elect  and  send  to  the 
^neral  assembly  one  member  for  every  six 
thousand  inhabitants  which  such  county  shall 
contain  at  the  time  of  taking  such  census  as 
near  as  may  be;  provided  always  that  no 
county  shall  have  a  less  number  of  repre- 
aentativea  than  .such  county  is  now  by  law 
entitled  to  elect  and  send  to  the  general  as- 
sembly. "  Pub.  Laws  1888,  p.  57.  This  act 
was  in  force  when  the  Constitution  of  1844 
was  adopted,  and  the  apportionment  of  mem- 
bers among  the  counties  therein  contained 
was  bv  the  constitution  continued  until  the 
federal  census  next  thereafter  should  be  taken* 
In  all  the  legislation  on  this  subject  during 
colonial  times,  and  in  the  Constitution  of 
1776  and  the  legislation  thereafter  antecedent 
to  the  convention  which  framed  the  present 
constitution,  members  of  the  popular  oranch 
of  the  legislature  were  regarded  as  represent- 
atlyes  of  the  counties,  chosen  by  the  legal 
Toters  of  the  counties,  and  qualified  for  the 
office  by  qualification  having  relation  to  the 
counties  for  which  they  were  elected.  In  the 
convention  of  1844  the  inequality  of  repre- 
sentation in  the  legislature  was  made  the 
ground  of  serious  complaint.  As  the  result 
of  the  deliberations  of  that  body,  the  equal 
representation  of  the  several  counties  in  the 
senate  was  retained,  and  equality  of  repre- 
sentation in  the  general  assembly  was  pro- 
vided for  by  the  apportionment  of  members 
among  the  counties  according  to  population. 
A  comparison  of  the  language  of  the  old  con- 
stitution and  the  constitution  framed  by  the 
convention  indicates  that  the  purpose  of  the 
members  of  the  convention  was  a  modifica- 
tion in  some  particulars,  and  not  a  radical 
change,  in  the  composition  and  selection  of 
members  of  the  legislative  department.  The 
old  constitution  provided  that  **  the  county 
shall  choose"  the  members  of  assembly ;  the 
new  constitution  provides  that  the  members 
of  the  general  assembly  shall  be  elected  **by 
the  le^l  yoters  of  the  counties  respectively."" 
The  old  constitution  provided  that  no  person 
should  be  entitled  to  a  seat  in  iJie  assembly 
unless  he  be,  and  have  been'  for  one  whole 
year  next  before  the  election,  an  inhabitant 
of  **  the  county  he  is  to  represent  ;**  the  new 
constitution  provides  that  no  person  shall  be 
a  member  of  the  general  assembly  who  shall 
not  have  been  a  citizen  and  inhabitant  of  the 
county  for  which  he  shall  be  chosen  one  year 
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next  before  his  election.  Tn  providing  for 
the  ratio  of  representation  among  the  countioa 
the  method  oi  apportionment  adopted  in  tl it- 
new  constitution  was  in  principle  in  con 
formity  with  the  Act  of  1838,  which  regulated- 
the  subject  under  the  old  constitution.  Be- 
tween the  old  constitution,  with  the  provis- 
ions of  the  Act  of  1888  ingrafted  upon  it,  and 
the  new  constitution,  there  is  a  similarity 
of  language  and  expression  that  indicate 
that  the  framers  of  the  latter  intended  no 
change  in  the  representative  character  of 
members  of  the  general  assembly  or  in  the 
mode  of  their  election.  In  recasting  the  sec- 
tion in  the  old  constitution  providing  for  the 
ri|;)it  of  suffrage,  the  words  ''for  represent- 
atives in  council  and  assembly"  wereomitted. 
The  new  constitution  having  in  the  section 
relating  specifically  to  the  election  of  these 
ofiScers  expressly  provided  that  senators  and 
members  of  assembly  should  be  elected  **  by 
the  legal  voters  of  the  county, "  the  omitted 
words  wero  superfluous.  And  for  the  words, 
"for  all  other  public  officers  that  shall  be 
elected  by  the  people  of  the  county  at  large, '^ 
the  new  constitution  substituted  the  expres- 
sion, "shall  be  entitled  to  vote  for  all  officers 
that  now  or  hereafter  may  be  elective  by  the 
people  '/*  an  expression  which  includes  officers 
elected  in  townships,  wards,  and  minor  elec- 
tion districts  as  well  as  those  officers  who  by 
force  of  const!  tutional  prescri  ptions  were  made 
elective  by  the  people,  such  as  governor, 
senators,  members  of  assembly,  county  clerks, 
surrogates,  sheriffs,  coroners,  and  justices  of 
the  peace,  according  as  tbese  constitutional 
officers  were  by  the  constitution  made  elective 
by  the  people  of  the  state  or  by  the  legal 
voters  of  the  counties  or  by  the  people  of  the 
several  townships.  The  problem  the  members 
of  the  constitutional  convention  were  dealing 
with  was  the  equalization  of  representation 
in  the  popular  branch  of  the  legislature.  The 
old  constitution  permitted  the  legislature,  in 
its  discretion,  to  add  to  or  diminish  the 
number  or  proportion  of  members  of  the  as- 
sembly for  the  several  coimties.  This  dis- 
cretionary power  in  the  legislature  was  dis- 
carded in  the  new  constitution,  and  the 
apportionment  of  members  among  tbe  coun- 
ties in  proportion  to  population  was  substi- 
tuted. In  a  popular  government,  represen- 
tation in  proportion  to  population  extending 
over  the  area  of  a  state  is  practically  equiva- 
lent to  representation  on  the  basis  of  the  num- 
ber of  qualified  voters.  A  computation  on 
either  basis  would,  in  the  main,  reach  nearly 
the  same  result.  And  it  is  inconceivable  that 
the  distinguished  body  of  men  who  composed 
the  constitutional  convention  should  have 
contemplated  an  apportionment  of  members 
within  the  several  counties  by  means  of  as- 
sembly districts  not  in  proportion  to  popula- 
tion, or  under  any  other  restriction  which 
should  give  to  one  qualified  voter  a  voice  in 
the  election  of  members  of  the  assembly 
equal  to  that  of  three,  or  any  indefinite  num- 
ber of  yoters,  who  exercise  their  elective 
frandiise  at  another  voting  place  within  the 
same  county ;  for,  as  has  oeen  said,  if  the 
power  to  create  these  districts  is  possessed  bv 
the  legislature,  it  is  a  power  beyond  oonsti- 
tutional  restraints. 
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The  provtftions  of  the  Federal  Constitution 
regulating  the  choice  of  presidential  electors 
and  the  election  of  members  of  congress  are 
sot  apt  precedents  for  the  construction  of  the 
proTisions  of  our  constitution  for  the  elec- 
tion of  senators  and  members  of  assembly. 
Paragraph  2  of  section  1  of  article  d  of  the 
Federal  Constitution  provides  that  each  state 
«hall  appoint,  in  such  manner  as  the  legis- 
lature thereof  maj  direct,  a  number  of 
electors  (to  vote  for  president  and  vice-pres- 
ident) equal  to  the  whole  number  of  senators 
snd  representatives  in  congress.  The  appoint- 
ment of  electors  is  left  with  the  several  states, 
to  be  exercised  in  such  manner  as  the  legis- 
lature may  direct.  Under  this  constitutional 
provision  the  legislatures  of  the  several 
states  have  exclusive  power  to  direct  the 
manner  in  which  preslaential  electors  shall 
be  appointed,  whether  by  the  legislature 
directly,  or  by  popular  vote  in  districts,  or 
by  general  ticket.  McP/i&non  v.  Blacker, 
146  U.  S.  1,  d6  L.  ed.  869.  In  delivering 
tlie  opinion  of  the  court  in  the  case  last  cited 
€M^  Justice  Ful  1  er  said :  **  The  constitution 
does  not  provide  that  the  appointment  of 
electors  shall  be  by  popular  vote,  nor  that  the 
electors  shall  be  voted  for  upon  a  general 
ticket,  nor  that  the  majority  of  those  who 
exercise  the  elective  franchise  can  alone 
choose  the  electors.  It  recognizes  that  the 
people  act  through  their  representatives  in 
the  legislature,  and  leaves  it  to  the  legis- 
lature exclusively  to  define  the  method  of 
•effecting  the  object."  The  provisions  in  the 
Federal  Constitution  for  the  election  of  mem- 
bers of  congress  are  also  expressed  in  general 
terms.  Section  d  of  article  1  provides  that 
'^the  house  of  representatives  uiall.be  com- 
posed of  members  chosen  every  second  year 
oy  the  people  of  the  several  states  and  the 
electors  in  each  state  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  nu- 
merous branch  of  the  state  legislature. "  And 
by  section  4  ''the  times,  places,  and  manner 
of  holding  elections  for  senators  and  repre- 
sentatives shall  be  prescribed  in  each  state, 
by  the  legislature  thereof,  but  the  congress 
may  at  any  time  by  a  law  make  or  alter  such 
regulation  except  as  to  the  places  of  choosing 
eeuators. "  In  the  absence  of  the  interposition 
of  congress,  the  manner  of  electing  represent- 
atives in  congress  is  committed  to  the  state 
legislature,  with  no  other  restriction  than 
with  respect  to  the  qualification  of  the  elect- 
ors. At  the  second  session  of  the  twenty- 
seventh  congress  an  act  was  passed  for  the 
election  of  representatives  in  congress  by  dis- 
tricts. The  aebate  upon  the  act  was  long  and 
earnest.  Two  representatives  of  this  state, 
Senator  Miller,  and  Mr.  Halsted  in  the  house 
of  representatives,  participated  in  that  de- 
bate. This  discussion  occurred  in  June, 
1842.  The  constitutional  convention  assem- 
bled in  May,  1844.  The  article  of  our  con- 
«titution  relating  to  the  election  of  senators 
and  members  of  the  general  assembly  was  re- 
ported by  Ex- Governor  Vroom,  than  whom 
no  one  was  more  familiar  with  public  affairs, 
«tate  and  national.  If  the  convention  which 
framed  our  constitution  intended  to  adopt  a 
mode  of  electing  members  of  assembly  in  con- 
formity with  the  election  of  members  of  con- 
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gress  under  the  Federal  Constltntfon,  ft  is 
reasonable  to  assume  that,  with  the  discus- 
sions in  ^n gress  at  the  session  of  1842  fresh 
in  the  minds  of  its  members,  the  provisions 
of  our  constitution  on  that  subject  would 
have  been  cast  in  language  of  similar, Import 
with  tiie  Federal  Constitution ;  and  it  is  a 
significant  circumstance  that  the  languaf^e  of 
the  Federal  Constitution,  which  conferred 
discretionary  power  on  congress,  was  avoid- 
ed ;  the  discretionary  power  possessed  by  the 
legislature  under  tfie  old  constitution  waa 
taken  away,  and  a  fixed  rule  was  adopted 
that  the  members  of  the -general  assembly 
should  be  apportioned  among  the  counties  in 
proportion  to  population,  and  be  elected  by 
the  le^al  voters  of  the  counties  respective! v. 
Grouping  together  the  phrases  in  which  the 
intent  of  the  constitution  is  expressed,  I  think 
its  true  construction  is  beyond  controversy. 
Members  of  the  general  assembly  are  appor- 
tioned among  the  counties.  The  qualitica- 
tion  for  membership  consists  of  citizenship  of 
the  county  for  which  they  shall  be  chosen, 
and  they  are  to  be  elected  oy  the  legal  voters 
of  the  county.  The  right  of  suffrage  is 
granted  to  residents  of  the  county,  and  each 
qualified  voter  is  secured  by  constitutional 
prescription  the  right  to  vote  for  all  oflacers 
elective  by  the  people.  Members  of  the  gen- 
eral assembly  are  by  the  constitutional  regu- 
lation elective  by  the  legal  voters  of  the 
counties,  and  every  qualified  voter  who  has 
for  the  specified  period  of  time  been  a  resi- 
dent of  the  county  in  which  he  claims  his 
right  to  vote  is  secured  the  right  to  a  voice 
in  the  election  of  all  officers  who,  by  the  con- 
stitution are  elective  by  the  class  of  legal 
voters  to  which  he  belongs.  The  constitu- 
ency by  which  members  of  the  general  as- 
sembly shall  be  elected  is  designated  by  the 
constitution,  and  the  qualifications  requisite 
for  the  right  of  suffrage  are  therein  pre- 
scribed, and  also  tlie  elective  franchise  which 
shall  be  enjoyed  by  each  qualified  voter. 
These  constitutional  provisions  were  self -ex- 
ecuting, and  also  self-sustaining.  StcUe  v. 
Newark,  89  N.  J.  L.  380-888,  &  N.  J.  L. 
658.  Nothing  was  left  for  legislative  action 
except  the  apportionment  of  members  among 
the  counties  in  a  fixed  ratio,  and  such  regu- 
lations as  were  necessary  for  holding  elec- 
tions,— the  canvassing  of  the  votes,  and  the 
certification  of  the  result.  When  the  legis- 
lature has  once  made  the  apportionment  of 
members  to  any  county,  the  constituency  by 
which  the  members  so  apportioned  shall  be 
elected,  and  the  elective  franchise  of  each  of 
the  legal  voters  by  whom  such  members  are 
elective,  become  subject  to  constitutional 
prescriptions  which  are  beyond  legislative 
control.  The  first  apportionment  act  under 
the  constitution  apportioned  the  members 
among  the  counties  without  making  any  pro- 
vision for  the  manner  in  which  they  should 
be  elected.  Pub.  Laws  1851,  p.  289.  The 
act  was  not  Imperfect.  Without  legislative 
action  the  mode  of  electing  the  members  ap- 
portioned by  the  act  among  the  counties  was 
completely  provided  for  by  the  cx>nstitutioii, 
which  ex  proprio  vigore  determines  how  mem- 
bers apportioned  among  the  counties  shall  he 
elected. 
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Other  constltntfoTial  provisions  which  pro- 
Tide  for  the  election  of  other  officers  shed  a 
light  on  the  subject  under  consideration. 
Paragraph  7,  §  2,  art.  7,  provides  that  coro- 
ners shall  be  elected  by  uie  people  of  their 
respective  counties.  Paragraph  1,  §  7,  art. 
4,  provides  that  there  may  be  elected  two, 
anci  not  more  than  five,  justices  of  the  peace 
in  each  of  the  townships  of  the  several  coun- 
ties, and  in  each  of  the  wards  in  cities  that 
vote  in  wards ;  the  number  of  justices  of  the 
peace  a  town^ip  or  ward  may  have  being 
determined  by  its  population.  Paragraph  8, 
§  2,  art  7,  provides  that  justices  of  the  peace 
shall  be  elected  by  ballot  at  the  annual  town 
meetings  of  the  townships  and  of  the  wards, 
and  when  elected  they  shall  be  commissioned 
for  the  county.  In  these  provisions,  as  in 
that  providing  for  the  election  of  members  of 
assembly  the  constitution  prescribed  the  con- 
stituency by  which  coroners  and  justices  of 
Che  peace  shall  be  elected ;  and  it  could 
scarcely  be  contended  with  any  plausibility 
that  an  act  of  the  legislature  for  the  election 
of  coroners  in  election  districts,  or  for  the 
election  of  the  number  of  justices  of  the  peace 
a  township  or  ward  is  entitled  to  have  in  a 
•corresponainff  number  of  election  precincts, 
would  compHf  with  the  constitutional  pre- 
scriptions. It  will  be  olmerved,  also,  that 
throughout  the  constitution  the  constituency 
by  which  every  constitutional  officer  shall  be 
ehoeen  is  defined  with  precision. 

After  a  careful  examination  and  the  most 
attentive  consideration  of  the  important 
questions  presented  in  this  Case,  with  the  aid 
of  the  learned  argument  and  elaborate  briefs 
of  counsel,  In  my  judgment  the  election  of 
members  of  assembly  in  assembly  districts  is 
a  plain  departure  from  the  method  of  elect- 
ing these  representatives  prescribed  by  the 
constitution.  Instead  of  the  eleven  members 
apportioned  to  the  county  being  elected  by 
the  legal  voters  of  the  county,  one  member 
is  elected  in  each  assembly  district  by  the 
legal  voters  of  that  district,  arbitrarily  cre- 
ated by  the  legislature.  In  the  construction 
of  statutes  it  is  a  cardinal  rule,  which  ap- 
plies as  well  to  constitutional  provisions, 
that  when  the  law  is  in  the  affirmative  that 
a  thing  shall  be  done  bv  certain  persons  or 
in  a  certain  manner,  this  affirmative  matter 
contains  a  negative  that  it  shall  not  be  done 
by  other  persons  or  in  another  manner,  upon 
the  maxim  *^€xpreuio  unius  est  exdusio  cU- 
teriue,^  8lradling  ▼.  Morgan,  1  Plowd.  206, 
207;  9  Bacon,  Abr.  285;  Sedgw.  Stat.  & 
Const.  L.  80.  Where  the  constitution  pre- 
scribes the  manner  in  which  an  officer  shall 
be  appointed  or  elected,  the  constitutional 
prescription  is  exclusive ;  and  it  is  not  com- 
petent for  the  legislature  to  provide  any  other 
mode  of  obtaining  or  holding  the  office. 
Cooley,  Const.  Lim.  78,  note  S;  People  v.  Al- 
berUan,  66  N.  Y.  50,  56 ;  People  v.  Bull,  46 
N.  y.  67-68,  7  Am.  Rep.  802.  The  election 
of  one  member  in  one  assembly  district  and 
one  member  in  another  district,  and  so  on 
through  the  eleven  districts  into  which  the 
<»unty  is  divided,  is  not  the  election  of  the 
members  of  the  general  assembly  apportioned 
among  the  counties  by  the  legal  voters  of  the 
county.     The  constituency  devised  by  the 
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system  of  assembly  districts  is  another  and 
a  different  constituency  from  that  prescribed 
by  the  constitution,  and  the  qualified  votera 
of  the  county  are  restricted  in  the  exercise  of 
the  right  of  suffrage  as  fully  as  is  guaranteed 
to  them  by  the  constitution.  It  seems  to  me 
that  it  cannot  be  affirmed  on  any  defensible 
ground  that  a  member  of  the  assembly  chosen 
by  the  voters  of  an  election  district  within 
the  county  is,  in  the  words  of  the  constitu- 
tion, **  elected  by  the  legal  voters  of  the 
county. "  An  act  of  the  legislature  providing 
that  each  qualified  voter  of  the  county  shoula 
vote  for  only  one  of  the  members  apportioned 
to  the  county  would  be  plainly  unconstitu- 
tional. The  assembly  district  system  differs 
only  in  form.  It  segregates  the  qualified 
voters  of  the  county  into  classes,  and  allows 
each  qualified  voter  of  the  class  to  vote  for 
only  one  of  the  members  apportioned  to  the 
county. 

It  is  contended,  in  the  first  place,  that  the 
constitutionality  of  legislation  for  the  elec- 
tion of  members  of  the  general  assembly  in 
assembly  districts  is  res  judicata.  To  sustain 
this  contention,  State  v.  IfetDork,  40  N.  J.  L. 
297,  was  cited.  The  proceeding  in  that  case 
was  an  application  for  a  mandamus  to  compel 
the  mayor  and  common  council  of  the  city 
of  Newark  to  divide  the  city  into  wards  cor- 
responding in  number  and  boundaries  with 
the  assembly  districts  created  by  the  Act  of 
April  6,  1878.  The  application  was  denied, 
on  the  ground  that  acts  creating  legislative 
districts  were  public  acts,  and  did  not  zo 
into  operation  until  the  July  succeeding  the 
time  they  were  passed.  The  case  was  argued 
at  June  term,  1878,  and  prior  to  the  date  when 
the  Act  of  April  6,  1878,  became  effective. 
It  appears  by  the  brief  of  the  counsel  of  the 
relator  in  that  case  that  the  power  of  the 
legislature  to  divide  counties  into  assembly 
districts  was  not  put  in  dispute.  His  con- 
tention was  that  this  power  could  be  exercised 
only  at  the  time  the  apportionment  of  mem- 
bers amons  the  counties  was  made, — that  is, 
at  the  session  next  after  the  federal  census, 
— and  that  the  districts  then  formed  must 
remain  unaltered  until  the  time  arrived  for 
the  next  apportionment.  It  was  to  the  aspect 
in  which  the  question  was  presented  by 
counsel  that  the  remarks  of  Mr.  Justice  Reed, 
with  respect  to  the  unfettered  power  of  the 
legislature  to  direct  the  method  in  which 
members  apportioned  among  the  counties 
should  be  elected,  were  directed.  The  case 
was  decided  on  other  grounds.  In  June  term, 
1890,  the  constitutionality  of  the  assembly 
districting  acts  was  mooted  before  the  court 
of  errors  and  appeals  in  Mortland  v.  State, 
62  N.  J.  L.  521.  In  that  case  the  proceeding 
was  in  quo  warranto  to  test  the  oefendants^ 
title  to  the  office  of  chosen  freeholders  under 
an  election  pursuant  to  an  act  of  the  legis- 
lature which  provided  for  the  election  of 
cliosen  freeholders  in  assembly  districts.  In 
this  case,  as  well  as  in  Gardner  v.  Netcark, 
the  constitutionality  of  acts  creating  assembly 
districts  arose  collaterally.  The  title  of  the 
defendant  to  the  office  under  such  an  election 
was  sustained.  But  Mr,  Justice  Garrison,  in 
delivering  the  opinion  of  the  court,  used  this 
language :  ^Referring  to  the  suggestion  made 
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on  the  argument  that  the  assembly  districts, 
which  by  this  act  aie  referred  to  as  the  pre- 
cincts for  the  election  of  freeholders,  were 
not  legal  legislative  creations,  inasmuch  as 
the  constitution  contains  no  intimation  but 
that  members  of  assembly  shall  be  chosen  by 
the  counties  at  large,  it  is  sufficient  to  say 
that  we  are  not  now  concerned  with  the 
legality  of  such  subdivisions  of  counties. 
The  act  under  review  refers  to  these  districts 
for  the  purpose  of  defining  a  territorial  limit. 
Such  precincts  or  assembly  districts  do  exist, 
whether  legally  or  not,  and  to  each  of  these 
dejacto  districts  a  freeholder  is  assigned. 
Beyond  this  we  need  not  at  this  time  go.* 
And  the  headnote  prefixed  to  the  case,  pre- 
pared by  the  learned  ludge  who  delivered  the 
opinion  of  the  court,  is  as  follows :  "  Quiere, 
whether  assembly  districts  may  have  any 
legal  existence  as  political  subaivisions  of 
the  county."  Qoflrdner  y,  Newark,  although 
decided  twelve  years  before,  was  not  referred 
to  bv  the  court.  With  this  judicial  action 
of  the  highest  court  in  the  state,  we  are  not 
at  liberty  to  treat  this  question  as  res  judicata. 
The  contention,  in  the  next  place,  is  that 
the  purpose  and  intent  of  these  constitutional 
provisions  have,  by  contemporaneous  con- 
struction, long  usage,  and  practical  inter- 
pretation, become  established,  and  at  this  day 
the  subject  is  not  open  for  discussion.  For 
the  first  eight  years  after  the  new  constitution 
was  adopted — ^from  the  fall  of  1844  to  the 
fall  of  1851,  inclusive— the  members  of  as- 
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sembly  were  elected  by  the  oonnties  at  large. 
This  may  be  said  to  be  the  contemporaneous 
exposition  of  the  constitution.  The  Act  of 
March,  1852,  first  created  assemblv  districts. 
This  act  remained  in  force  until  after  the 
census  of  1860,  when,  by  the  Act  of  1861,  a 
new  apportionment  among  the  counties  was 
made,  and  to  some  extent  a  corresponding 
change  in  assembly  districts.  The  districts 
created  bv  the  Acts  of  1852  and  1861,  which 
continuea  to  exist  until  1871,  conformed  to 
count V  and  the  then  existing  township  and 
ward  lines.  No  criticism  has  been  made  upon 
the  fairness  and  equality  in  population  with 
which  these  districts  were  constructed.  If  the 

Jractical  interpretation  for  the  years  from 
852  to  1870,  inclusive,  gave  construction 
to  the  constitution,  that  construction  will 
not  sustain  the  Act  of  1891.  The  result  of 
the  districtinff  in  the  county  of  £s8ez  by 
that  act  has  alread  v  been  stated.  The  dis- 
tricts into  which  the  county  was  divided  are 
unequal  in  populaticm,  and  the  legal  voters 
of  the  coun^  are  so  adjusted  in  the  several 
districts  that  of  the  eleven  members  ap- 
portioned to  the  county,  eight  members  are 
elected  by  majorities  aggregating  8,771 
votes,  and  the  other  three  oy  majorities  ag- 
gregating 5,097  votes.  The  inequalities  in 
other  counties  appear  by  Kap  A,  on  the  park 
of  the  relators,  conspicuous  among  which 
are  those  in  the  counties  of  Burlington  and 
Camden,*  Burlington  being  divided  into  two 
districts,  with  the  population,  respectively. 
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of  22,555  and  34,304;  Camden  Into  three dis- 
tricts.  with  the  population,  reapectWelj.  of 
«1,610,  15,006,  and  10,671.  A  new  system 
of  constmctiDg  Bssembly  districts  was  In- 
troduced by  the  Act  ot  1871,  plainly  for  tho 
furtberanceofpolltlcsl  purposes.  Townstiip. 
ward,  and  city  lines  were  disregarded,  and 
assembly  districts  were  carved  out  within 
the  counties  without  regard  to  population, 
■Jid  were  Bo  derised,  by  massing  together  the 
qualified  voters  of  one  political  party,  as  to 
secure  to  the  minority  of  qualifled  voters  of 
the  count;  an  unjust  advantage  in  the  choice 
of  members  of  the  assembly,  the  members  of 
that  body  representing  counties  being  no 
, ..._,__._j  ^^  .,__  ,_^_,  _-.„  of  the 

-county  of  Hudson. 
part  of  the  defendants,  discloses  the  result 
of  the  first  election  under  that  act ;  and  the 
return  of  the  votes  In  the  second  election 
district  of  that  county  Illustrates  the  object 
that  may  be  effectuated  by  the  arbitrary  es- 
tablishment of  districts  that  shall  mass  in  one 
district  a  great  body  of  the  qualified  voters 
■of  one  political  party.  The  "  Horseshoe  Dis- 
trict" is  as  well  known  in  this  state  as  a 
synonym  for  (to  use  a  subdued  expression) 
unfair  political  methods  as  is  the  word 
"getrymander*  throughout  the  Uaited  States. 


At  the  legislative  seaston  of  187S  no  less  than 
seven  different  acta  were  passed  altering  as- 
sembly districts  in  the  several  counties.  la 
1881  a  new  apportionment  was  made,  and  new 
districts  were  created,  some  of  which  were 
remodeled  in  1SS6.  In  1891  there  was  a  new 
apportionment  among  the  counties,  and  new 
assembly  districts  were  created ;  and  in  1893 
three  acts  were  passed  altering  the  districts 
is  three  counties.  The  maps  and  election 
returns  made  ezhibita  In  this  case  show  dis- 
tricts with  areas  of  gTotesque  shapes,  in- 
equalities in  population,  and  the  massing  in 
dfstricts  of  the  voters  of  one  political  party, 
to  overcome  the  constitutional  rights  ot  the 
legal  voters  of  the  counties  to  equality  in 
choice  of  representatives  of  the  county  In  the 
general  aaaemhly.  The  maps  and  exhibits, 
which,  by  the  written  stipulation  of  counsel, 
are  evidence  in  these  cases,  exhibit  the 
capacity  that  lies  In  the  assembly  district 
system  to  enable  the  political  party  that 
happens  to  control  the  legislature  to  provide 
means  for  its  continuince  in  power.  Certain 
it  is  that  if  the  legislative  usage  and  practice 
beginning  In  1871  and  coming  down  to  the 
present  time  has  established  a  construction 
of  the  constitution  that  is  now  a  finality,  then 
it  must  be  conceded  that  the  legislative  power 
and  discretion  In  the  premises  are  unqualified 
and  unrestrained ;  ana,  to  adopt  the  language 
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of  the  brief  of  the  defendants'  oonnsel: 
**  There  is  not  any  constitutional  restriction 
npoD  the  law-maKing  power  controlling  or 
directing  the  subdivision  of  counties  into  as- 
sembly districts.  The  division  may  be  fair 
or  unfair,  equal  or  unequal,  proportionate 
or  disproportionate,  and  this  court  may  not 
review  the  exercise  of  that  power. "  How  far 
contemporaneous  exposition,  long  usage,  and 
practical  interpretation  shall  control  in  tlie 
construction  of  constitutional  provisions  is 
the  vital  question  on  this  branch  of  the  case. 
Contemporaneous  construction  and  long  us- 
age, and  especially  the  practical  interpreta- 
tion by  the  various  departments  of  the  gov- 
ernment, are  entitleii.  to  ^reat  weight  in 
the  construction  of  constitutional  provisions. 
But  it  is  only  when  the  words  of  the  constitu- 
tion are  of  doubtful  significance,  or  the  mean- 
ing is  obscure,  that  resort  to  extraneous  aid  is 
permissible.  Mr.  Ju9tiee  Story,  in  his  treat- 
ise on  the  Constitution,  says:  ''Where  its 
terms  are  plain,  clear,  and  aeterniinate  they 
require  no  interpretation,  and  it  should  there- 
fore be  admitted,  if  at  all,  with  great  caution, 
and  only  from  necessity,  either  to  escape  some 
absurd  consequence,  or  to  guard  against  some 
fatal  evil."  And  again:  "Contemporary 
construction  is  properly  resorted  to,  to  illus- 
trate and  confirm  the  text,  to  explain  a 
doubtful  phrase,  to  expound  an  obscure 
clause.  ...  It  can  never  abrogate  the 
text;  it  can  never  narrow  down  its  true  lim- 
itations; it  can  never  enlarge  its  natural 
boundaries."    1  Story,  Const.  §§  405,  407. 

The  case  most  frequently  cited  to  illustrate 
the  effect  of  contemporaneous  construction, 
long  use,  and  practical  interpretation  in  the 
construction  of  constitutional  provisions  is 
Stuart  Y.  Laird,  5  U.  S.  1  Cranch,  299.  2  L. 
ed.  115.  Congress  passed  an  act  establishing 
circuit  courts,  and  designated  the  justices  of 
the  supreme  court  to  hold  the  circuits.  The 
question  before  the  court  was  whether  con- 
gress possessed  the  power  to  assign  justices 
of  the  superme  court  to  hold  circuit  courts, 
•or  whether  the  judges  of  these  courts  should 
be  specially  appoiuted  as  such,  and  have  dis- 
tinct commissions  for  that  purpose.  The 
only  provisions  of  the  Federal  Constitution 
relatinc'  to  the  organizing  of  courts  and  the 
mode  of  appointurent  are  those  that  provide 
that  the  judicial  power  of  the  United  States 
should  be  vested  in  one  supreme  court,  and 
inferior  courts  as  congress  may  from  time  to 
time  ordain  and  establish,  and  that  the  power 
of  appointing  judges  of  the  supreme  court, 
and  all  other  ofilcers  of  the  United  States 
whose  appointments  were  not  therein  other- 
wise provided  for,  should  vest  in  the  pres- 
ident by  and  with  the  advice  and  consent  of 
the  senate.  The  constitution  had  nowhere 
defined  the  duties  of  the  justices  of  the  su- 

Sreme  court,  nor  did  it  contain  any  express 
esignation  of  the  persons  by  whom  the  in- 
ferior courts  established  by  congress  should 
be  held.  The  only  otiier  provision  there  was 
on  the  subject  was  that  the  judges  both  of 
the  supreme  and  inferior  courts  should  hold 
ofl3ce  during  good  behavior,  and  sliould  re- 
ceive a  coninensHtion  which  should  not  be 
^iminiflhiHl  during  their  continuance  in  of- 
fice.    It  being  left  undefined  in  the  constitu- 
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tlon  by  what  Judges  these  courts  should  be 
held,  the  court  considered  tbt  practical  ex- 
position by  long  practice  and  acquiescence 
to  have  fixed  the  construction  of  the  consti- 
tution in  a  matter  which  the  language  of  that 
instrument  left  in  a  state  of  uncertainty. 
Rogers  ▼.  Goodwin,  2  Mass.  475,  is  another 
case  in  the  same  line  of  decision.  A  statute 
passed  in  1636  autliorized  the  fn'omen  of  every 
town  to  dispose  of  their  lands,  and  in  the 
preamble  of  another  statute,  passed  in  1758, 
It  was  recited  that  the  proprietors  of  landa 
lying  in  common  have  power  ''to  manage, 
dispose  and  divide  the  same  in  such  way  and 
manner  as  hath  been  or  shall  be  concluded 
and  aereed  on  by  the  major  part  of  the  inter- 
ested."  Under  this  authority  the  proprietors 
of  the  town  made  conveyance  by  deeti  to  a 
stranger.  The  point  relied  on  against  the 
validity  of  this  deed  was  that  the  proprietors 
had  no  authority  to  sell  lands  to  a  stranger. 
The  conveyance  was  sustained  on  the  legal 
ground  that  long  and  continued  usage  fur- 
nished a  contemporaneous  construction,  which 
must  prevail  over  the  mere  technical  import 
of  the  words.  It  will  be  observed  that  the 
statute  in  question  contained  no  provision 
with  respect  to  the  manner  in  which  common 
lands  should  be  disposed  of.  The  act  wa» 
silent  on  that  subject.  Neither  of  these  casee 
is  pertinent  to  the  subject  under  discussion, 
for  the  constitutional  provisions  under  con- 
sideration expressly  provide  Uiat  members  of 
the  assembly  shall  be  elected  by  the  legal 
voters  of  the  county,  and  qualified  voters 
resident  in  the  county  are  declared  to  be  en- 
titled to  vote  for  all  ofiicers  elective  by  Uie 
people.    Judge  Cooley  states  the  controlling 

Erinciple  in  this  language :  **  Where  no  am- 
iguity  or  doubt  appears  in  the  law,  the  same 
rule  obtains  here  as  in  other  cases, — that  the 
court  should  confine  its  attention  to  the  law» 
and  not  allow  extrinsic  circumstances  to  in- 
troduce a  difficulty  where  the  lanp;uage  is 
plain.  To  allow  force  to  a  practical  "^con- 
struction in  such  a  case  would  be  to  suifer 
manifest  perversions  to  defeat  the  evident 
purpose  of  the  lawmakers.**  And  the  same 
learned  jurist,  after  citing  Stuart  ▼.  Laird, 
Rogers  v.  Qoodmn,  and  other  cases  of  similar 
import,  which  the  author  says  appear  on 
first  reading  not  to  have  observed  proper  lim- 
itations, concludes  his  observations  in  these 
words:  "It  is  believed,  however,  that  In 
each  of  these  cases  an  examination  of  the  con- 
stitution left  in  the  minds  of  the  Judges  suf- 
ficient doubt  upon  the  question  of  its  viola- 
tion to  warrant  their  looking  elsewhere  for 
aids  in  interpretation,  and  that  the  cases  are 
not  in  conflict  with  the  general  rule  as  above 
laid  down.  Acquiescence  for  no  lenglh  of 
time  can  legalize  a  clear  usurpation  of  power 
where  the  people  have  plainly  expressed  their 
wijl  in  the  constitution,  and  appoiuted  ju- 
dicial tribunals  to  enforce  it.  A  power  is 
frequently  yielded  to  merely  because  it  \\ 
claimed,  and'it  may  be  exercised  for  a  long 
period  in  violation  of  the  constitutional  pro- 
hibition without  the  mischief  which  the  con- 
stitution was  designed  to  guard  against  ap- 
pearing, or  without  any  one  being  sufiiciently 
interested  in  the  suliject  to  raise  tlie  n  nest  ion ; 
but  these  circumstances  cannot  be  allowed  to 
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sanction  a  clear  infraction  of  the  constitution. 
We  think  we  allow  to  contemporary  and 
practical  construction  its  full  legitimate  force 
when  we  suffer  it,  where  it  is  clear  and  uni- 
form, to  solve  tn  its  own  favor  the  doubts 
which  arise  on  reading  the  instrument  to  be 
construed."    Cooley,  Const.  Lim.  84,  85. 

An  examination  of  the  cases  in  the  Supreme 
Court  of  the  United  States  will  disclose 
the  fact  that  long  usage,  contemporaneous 
construction,  and  practical  interpretation 
have  been  resorted  to  in  construing  statutes 
and  constitutional  provisions  only  to  ascer- 
tain the  meaning  of  technical  terms,  or  to 
con  firm  a  construction  deduced  from  the  lan- 

fuage  of  the  instrument,  or  to  explain  a 
oubtful  phrase  or  exDOund  an  obscure  ex- 
pression. Colder  v.  BvU,  8  U.  8.  8  Dall. 
868.  1  L.  ed.  648;  United  States  v.  Wihan, 
82  U.  8.  7  Pet  150,  8  L.  ed.  640 ;  Martin  v. 
Hunter,  14  U.  8.  1  Wheat.  804,  4  L.  ed.  97 ; 
Co/iens  V.  Viiyinia,  19  U.  S.  6  Wheat.  264.  5 
L.  ed.  257 ;  United  States  v.  Dickson,  40  U. 
8.  15  Pet.  141,  161,  10  L.  ed.  689.  697 ;  Prigg 
V.  Pennsylvania,  41  U.  8.  16  Pet.  589,  622, 
10  L.  ed.  1061,  1091 ;  Coolev  v.  Philadelphia 
P&rt  Wardens,  68  U.  8.  12  How.  299-815,  18 
L.  ed.  996-1008 ;  Eahn  v.  UniUd  States,  107 
U.  8.  402-406,  27  L.  ed.  527,  528 ;  Byrraw- 
Giles  Lithographic  Co,  v.  Sarony,  111  U.  8. 
63-57,  28  L.  ed.  849-851 ;  Br<ncn  y.  United 
States,  118  U.  8.  568-571,  28  L.  ed.  1079, 
1080 ;  MePherson  v.  Blacker,  146  U.  8.  1-26, 
86  L.  ed.  869-874.  In  United  Slates  v.  Dick- 
son,  Mr,  Justice  8tory  said :  "The  construc- 
tion given  by  the  treasury  department  to  any 
law  affecting  its  arrangements  and  concerns 
is  certainly  entitled  to  great  respect.  Still, 
however,  if  it  is  not  In  conformity  to  the  true 
intendment  and  provisions  of  the  law,  it  can- 
not be  permitted  to  conclude  the  judgment  of 
a  court  of  justice.  .  .  .  It  is  not  to  be 
forgotten  tliaf  ours  is  a  government  of  laws, 
and  not  of  men,  and  that  the  judicial  depart- 
ment has  imposed  upon  it  by  the  constitution 
the  solemn  duty  to  interpret  the  laws  in  the 
last  resort;  and,  however  disagreeable  that 
duty  may  be  in  cases  where  our  pud^ment 
shall  differ  from  that  of  other  high  func- 
tionaries, it  is  not  our  liberty  to  surrender 
or  to  waive  It.**  These  observations  were 
made  by  a  learned  jurist,  with  respect  to  the 
construction  of  statutes  which  are  laws  sub- 
ject to  alteration  or  repeal  at  any  time  in  the 
discretion  of  the  legislative  department  of 
the  government.  They  apply  with  irresisti- 
ble force  to  the  fundamental  instrument  of 
government, — the  constitution, — the  supreme 
and  irresistible  power  to  make  or  unmalte 
which  (to  quote  the  laneuaj^e  of  Ohief  Justice 
Marshall  in  Cohens y,  Virginia)  ''resides only 
in  the  whole  body  of  the  people,  and  not  in 
any  subdivisions  of  them." 

In  this  state  the  rule  of  construction  is 
stated  with  accuracy  and  discrimination  in 
State  Y.  Kelsey,  44  N.  J.  L.  1.  The  subject 
is  discussed  by  tiie  chief  justice  in  his  opin- 
ion (p.  22),  and  Mr,  Justice  Magie  in  his 
dissenting  opinion  (p.  47)  with  a  citation 
of  authorities.  The  conclusion  reached  by 
the  court  is  stated  in  the  hcadnote  as  follows : 
''A  statute  of  uncertain  meaning,  which  has 
teen  enforced  in  a  certain  sense  for  a  long 
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series  of  years  by  the  different  department* 
of  government,  will  be  judicially  construed 
in  that  sense."  The  majority  of  the  court, 
finding  the  language  of  the  statute  broa<l 
enough  to  embrace  the  meaning  contended 
for,  permitted  a  practical  construction  of  it 
to  that  effect  for.  more  than  fifty  years  to 
prevail.  The  subject  was  again  brought  un- 
der judicial  decision  in  Engeman  v.  State, 
54  Ih.  J.  L.  247.  The  question  before  the 
court  in  that  instance  was  the  constitutional- 
ity of  an  act  of  the  legislature  passed  in  1855, 
making  justices  of  the  supreme  court  ex  ojjUcio 
judges  of  the  court  of  common  pleas,  orphans* 
court,  and  court  of  quarter  sessions.  Stat^ 
▼.  Kelsey  was  cited  with  approbation  by  Mr, 
Justice  Van  Syckel  in  delivering  the.opinion 
of  the  court.  But  it  will  be  observed  thai 
the  learned  judge,  on  page  252,  54  N.  J.  L. 
lays  particular  stress  upon  the  fact  that  th» 
constitution  irave  the  legislature  power  U> 
alter  or  abolish  all  these  courts,  as  the  publio 
good  might  require ;  and  that  the  power  to 
alter  or  abolish  seemed  necessarily  to  imply 
and  carry  with  it  authority  to  change  or 
modify  the  structure  of  the  court,  as  well  la 
the  mode  of  appointment  as  in  the  number 
of  judges.  The  learned  judge  thercrore  con- 
cluded that  the  power  of  the  legislature  over 
the  controverted  subject  was  unrestrained  by 
the  fundamental  law.  To  such  a  condition 
of  affairs  State  v.  Kelsey  was  properly  ap- 
plied. Neither  of  these  precedents  can  bo 
invoked  as  justifying  long  usage  or  practical 
interpretation  as  controlling  the  constructioa 
of  constitutional  or  statutory  law,  unless 
under  the  exceptional  circumstances  above 
mentioned.  Nor  are  we  without  precedents 
directly  affirming  the  domination  of  the  con- 
stitution, notwithstanding  long  usage  and 
practical  construction  to  the  contrary,  and 
the  most  conclusive  arguments  db  ineon- 
i>enienti.  I  refer  to  Scott  v.  Sand  ford,  60  U. 
8.  19  How.  898,  15  L.  ed.  691,  and  Hepburn 
V.  Oriswold,  75  U.  8.  8  Wall.  608,  19  U  ed. 
518.  In  the  first  of  these  cases  the  federal 
court,  in  1856,  decided  that  the  eighth  sec-  . 
tion  of  an  act  of  congress  passed  in  1820, 
and  known  as  the  "Missouri  Compromise 
Act,"  which  prohibited  slavery  in  all  that 
part  of  the  territory  ceded  by  France  under 
the  name  of  Louisiana,  lying  north  of  the 
line  of  86  degrees  and  80  minutes,  not  in- 
cluded within  the  limits  of  Missouri,  was 
unconstitutional  and  void,  notwithstandinep 
the  fact  that  the  act  was  designed  as  a  final 
settlement  of  the  agitation  of  the  slavery* 
question,  and  a  state  had  been  ar^rnitted  into 
the  Union  under  its  provisions,  an.l  that  con- 

fress,  from  its  first  session  down  to  the  year^ 
848,  had  repeatedly  exercised  the  power 
which  was  denied  by  that  decision ;  and  not* 
withstanding  the  doctrine  of  a  practical  con- 
struction, continued  through  a  long  series  of 
vears,  was  invoked  by  the  dissentient  judges. 
'The  keynote  of  that  decision  is  expressed  by 
the  chief  justice  (p.  426)  in  these  words: 
**No  one,  we  presume,  supposes  that  any 
change  in  public  opinion  or  feeling  should 
induce  the  court  to  give  to  the  worlls  of  the 
constitution  a  more  liberal  construction  than 
they  were  intended  to  bear  when  the  instru- 
ment was   framed  and  adopted.    Such  an 
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Argument  would  b«  altogether  Inadmissible 
in  any  tribunal  called  on  to  interpret  it.  If 
Any  of  its  provisions  are  deemed  unjust,  there 
is  a  mode  prescribed  in  the  instrument  itself 
by  which  it  may  be  amended ;  but  while  it 
remains  unaltered  it  must  be  construed  now 
as  it  was  understood  at  the* time  of  its  adop- 
tion. It  is  not  only  the  same  in  words,  but 
the  same  in  meaning,  and  delegates  the  same 
powers  to  the  government,  and  reserves  and 
■secures  the  same  rights  and  privileges  to  the 
citizen ;  and  as  lon^  as  it  continues  to  exist 
in  its  present  form  it  speaks  not  only  in  the 
fiame  words,  but  with  the  same  meaning  and 
intent  with  which  it  spoke  when  it  came 
from  the  hands  of  its  framers,  and  was  voted 
on  and  adopted  by  the  people  of  the  United 
States.  Any  other  rule  of  construction 
would  abrogate  the  judicial  character  of  this 
court,  and  make  it  the  mere  reflex  of  the 
popular  opinion  or  passion  of  the  day." 
whatever  criticisms  were  made  upon  the 
result  of  this  decision  or  its  policy  in  the 
discussions  that  followed  its  promulgation, 
the  soundness  of  the  doctrine  of  the  su- 
premacy of  the  constitution  whenever  in- 
voked, so  forcibly  expressed  by  the  chief 
justice,  has  never  been  denied  or  impugned. 
In  Hepburn  v.  Oriswold^  acts  of  congress 
passed  in  1862  and  18G8,  making  treasury 
notes  of  the  United  States  a  legal  tender  for 
•debts,  were  in  1869  declared  to  be  unconsti- 
tutional. This  decision  was  subsequently 
-overruled  in  the  Legal  Tender  Cases,  79  U. 
8.  12  Wall.  457,  20  L.  ed.  287.  But  in  both 
of  these  cases  the  court  rested  its  opinion  on 
the  language  in  which  the  constitutional 
grant  of  power  to  congress  was  expressed.  In 
the  decision  of  the  latter  case,  Mr.  Justice 
Strong,  in  delivering  the  opinion  of  the 
•court,  refers  to  the  situation  of  the  country 
at  the  time  these  acts  were  passed,  and  the 
.great  business  derangement,  widespread  dis- 
tress,  and  rank  injustice"  that  would  result 
if  these  acts  were  held  to  be  invalid ;  but  he 
adds :  **  The  consequences  of  which  we  have 
«poken,  serious  as  they  are,  must  be  accepted 
if  there  is  a  clear  incompatibility  between 
the  constitution  and  the  legal  tender  acts." 
The  authority  of  congress  to  pass  the  acts  in 
question  was,  in  the  opinion  of  the  court, 
(pp.  538,  584,)  deducea  from  the  last  clause 
of  the  eighth  section  of  the  first  article  of  the 
•constitution  granting  the  power  to  congress  to 
make  all  laws  which  should  be  necessary  and 
proper  for  carrying  into  execution  Uie  powers 
of  the  constitution  conferred  upon  congress. 
"Tlie  means  or  instrumentalities  referred  to 
in  that  clause  and  authorized, "  it  is  said  by 
the  learned  judge  who  prepared  the  opinion 
•of  the  court,  ''are  not  enumerated  or  defined. 
They  were  left  to  the  discretion  of  congress, 
subject  only  to  the  restrictions  that  they  may 
be  not  prohibited,  and  be  necessary  and 
proper  for  carrying  into  execution  the  enu- 
merated powers  given  to  congress."  Prec- 
•edents  of  the  same  import  are  numerous  in 
the  federal  and  state  courts.  I  have  cited 
Scott  V.  Sandford  and  Hepburn  r.  Oriswold 
for  the  reason  that  the  interests  involved  in 
these  cases  gave  these  decisions  a  conspicuous 
place  in  the  domain  of  constitutional  law. 
The  constitution  contains  the  permanent 
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will  of  the  people.  It  Is  paramount  to  the 
power  of  the  legislature,  and  can  be  revoked 
or  altered  only  oy  the  power  which  created 
it.  Popular  government  can  be  maintained 
only  by  upholding  the  constitution  at  all 
times  and  on  all  occasions  as  it  was  when  it 
came  from  the  hands  of  the  people,  by  whose 
fiat  it  was  established  as  the  fundamental 
articles  of  government,  to  abide  until  al- 
tered by  the  authority  which  created  it.  To 
adopt  the  language  of  C/ticf  Justice  Bronson 
in  OakUy  ▼.  IspinwaU,  8  K  Y.  568 :  'There 
is  always  some  plausible  reason  for  the  lat- 
itudinarian  constructions  which  are  resorted 
to  for  the  purpose  of  acquiring  power  ;  some 
evil  to  be  avoided,  or  some  good  to  be  at- 
tained, by  pushing  the  powers  of  the  gov* 
ernment  beyond  their  legitimate  boundary. 
It  is  by  yielding  to  such  influences  that 
constitutions  are  gradually  undermined  and 
finally  overthrown.  .  .  .  One  step  taken 
by  the  legislature  or  the  judiciary  in  enlarg- 
ing the  powers  of  the  government  opens  the 
door  for  another,  which  will  be  sure  to  fol- 
low ;  and  so  the  process  goes  on,  until  all  re- 
spect for  the  fundamental  law  is  lost,  and 
toe  powers  of  the  government  are  just  what 
those  in  authority  please  to  call  them." 
Within  the  domain  of  construction  there  la 
room  for  argument  and  discussion ;  nay,  even 
for  a  divergency  of  opinion;  but  when  the 
meaning  of  the  constitution,  interpreted  by 
its  letter  and  in  its  spirit,  is  ascertained, 
extraneous  considerations  are  of  no  avail.  In 
the  process  of  construction,  lone  usage  and 
practical  interpretation  are  entitled  to  great 
weight  if  the  language  be  obscure  or  doubt- 
ful fbut  such  extraneous  considerations  can- 
not be  allowed  "to  abrogate  the  text,"  or 
''fritter  away  its  obvious  sense."  I  have  al- 
ready said  that  on  a  construction  of  the  words 
of  the  constitutional  provision  regulating 
this  subject,  fortified  by  the  pol  icy  and  in- 
stitutions which  prevailed  in  this  state  prior 
to  the  framing  of  the  constitution,  and  a  com- 
parison of  other  of  its  provisions,  the  consti- 
tutional mandate  requires  the  election  of 
members  of  the  general  assembly  by  the  legal 
voters  of  the  counties,  respectively,  and  that 
the  division  of  counties  into  assembly  dis- 
tricts, and  the  distribution  of  the  memben 
among  these  districts  for  the  purpose  of  elect- 
ing such  members,  are  in  conflict  with  the 
constitutional  mandate.  No  one  can  examine 
the  legislation  on  this  subject  from  1871  to 
the  present  time  and  contemplate  Uie  results 
without  realizinir  the  evils  which  have  been 
fostered  under  this  system.  Rel ief  from  these 
wrongs  through  the  ballot  box  cannot  be  as- 
sured if  the  majority  in  the  legislature  is 
elected  by  a  minority  of  the  legal  votera  of 
the  state.  Precedent  has  been  followed  by 
retaliation,  to  be  repeated  from  time  to  time 
as  supremacy  in  the  legislature  has  passed 
from  one  political  party  to  the  other.  For 
this  condition  of  affairs  the  only  remedy  is 
by  a  return  to  constitutional  methods,  if  it 
be  that  the  election  of  members  of  the  gen- 
eral assembly  in  districts  furnishes  a  more 
perfect  system  of  popular  representation  in 
the  popular  brancn  of  the  lejcislature,  the 
change  devolves  upon  the  people  who  noade, 
and  who  alone  can  alter,  the  oonstitational 
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<nethod  of  electing  these  representatives ;  and 
it  may  be  affirm^  witJi  considerable  confi- 
•dence  that  if  such  a  power  be  conferred  upon 
the  legislature  it  will  be  accompanied  with 
^ualincations  and  conditions  that  will  secure 
to  each  qualified  voter  equality  in  the  elec- 
tion of  representatives  as  nearly  as  may  be. 

The  remaining  question  is  whether  these 
proceedings  were  prematurely  instituted,  tihe 
•contention  being  that  a  demand  and  refusal 
to  perform  a  duty  is  an  essential  prerequisite 
to  an  application  for  a  mandamus' in  any  case 
And  under  all  circumstances.  There  is  a 
distinction  between  duties  of  a  public  nature 
And  duties  of  a  private  nature  i^ecting  only 
the  rights  of  individuals.  In  the  latter  class 
-of  cases,  demand  and  refusal  are  held  to  be 
oeoessary  as  a  condition  precedent  to  relief 
^y  mandamus ;  in  the  former  class,  the  duty 
Iwing  of  a  public  nature,  there  is  not  the 
-same  necessity  for  a  literal  demand  and  re- 
fusal. In  such  cases  the  law  itself  stands  in 
lieu  of  a  demand,  and  omission  to  perform 
the  required  duty  is  equivalent  to  a  refusal. 
High,  Mandamus,  g  13.  To  postpone  the 
•commencement  of  these  proceedings  until  the 
time  preceding  the  annual  elections,  at  which 
the  county  clerk  and  the  clerks  of  the  cities 
«nd  townships  of  the  county  are  required  to 
perform  the  duties  devolved  upon  them  under 
the  election  laws,  would  effectually  prevent 
their  institution  being  ever  practically  of  any 


avail.  The  testi mony  of  the  county  clerk  and 
of  other  election  officers,  taken  under  this 
rule,  makes  it  apparent  that  these  offlciaU 
intend  to  conduct  elections  in  the  county 
under  the  Act  of  1891,  until  otherwise  di- 
rected, so  long  as  that  act  is  unrepealed.  In- 
deed, the  presumption  is  not  to  be  entertained 
that  these  officers  would,  on  constitutional 
grounds,  disregard  the  act  of  legislation  con- 
forming to  precedents  of  upwards  of  twenty 
years'  standing,  unless  the  invalidity  of  the 
act  be  first  judicially  determined.  In  Me» 
Pherson  v.  Blacker,  the  writ  was  allowed  on 
the  answer  of  the  secretary  of  state  denying 
that  he  had  refused  to  give  the  notice  of  elec- 
tion required  by  the  petition  for  the  writ, 
but  averring  that  he  intended  to  give  notices 
under  the  law  the  constitutionality  of  which 
was  assailed,  as  will  appear  by  the  report  of 
the  case  in  146  U.  S.  8,  86  L.  ed.  870. 

The  rule  to  show  cause  should  be  made  ab- 
solute for  a  peremptory  mandamus  command- 
ing that  all  future  general  elections  for  mem- 
bers of  the  general  ussenibly  in  the  county  of 
Essex  shall  be  so  conducted  that  such  mem- 
bers shall  be  voted  for  throughout  the  county 
as  prayed  for  by  the  relators.  To  this  extent 
the  nUe  to  show  cause  is  made  absolute,  with- 
out costs. 

Reed  and  Lippincottt  •//.»  concur  in 
this  opinion. 
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Xustace  GIBSON,  Admr.,  etc.,  of  Mary  Lewis, 
Deceased,  Flff,  in  Err., 
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City  of  HUNTINGTON. 

( W.  Va. ) 

"^l,   A  mmiiGipal  oorporatioii  Is  abeo- 
Intely  liable  for  iigiirleB  caused  by  its 
^Headnoteeb7l>BiT,J'.    . 


Xarm—Riohts  of  ehUOren  to  protectim  against  dan^ 
aerouseondUion  of  highway. 

There  seems  to  be  no  question  in  any  jurlsdiotion 
'that  BO  loDfir  as  the  obild  is  a  traveler  the  munioi- 
ptdfty  owes  it  the  same  duty  of  having-  Its  streets 
'Seasonably  iafe  that  it  owes  to  other  tiavelers. 

Children  may  use  the  street  for  the  purpose  of 
"travel,  and  are  entitled  to  have  it  safe  for  such 
par  pose.    Shippy  v.  Au  Sable,  86  Bftich.  280. 

And  such  rule  has  been  acted  on  at  times  with- 
'Oat  beinf;  formally  stated.  Draper  v.  Ironton,  42 
Wis.  097. 

Whether  or  not  the  municipality  Is  hound  to  an- 
tloipate  that  children  may  be  travelers  and  exercise 
•on  that  account  a  degree  of  oare  in  maldng  the 
hiirhw-ay  safe  which  would  not  he  necessary  if 
only  adults  were  to  use  it  does  not  seem  to  be  de- 
-termined.  But  the  municipality  Is  not  required  to 
«zerclse  such  care  as  will  make  accidents  to 
<ehfldren  ImposBlble. 

If  a  bridge  is  reasonably  safe  for  persons  ezerols- 
tag  ordinary  care  it  Is  enffiolent.  No  duty  rests  on 
the  ctty  to  make  It  safe  for  children  to  play  around 
•or  upon.    Qavln  v.  Chicago,  97  HI.  66, 87  Am.  Rep. 

Hie  dty  is  not  liable  if  the  injury  is  caused  by  a 
<U1  from  an  awning  post,  which  the  child  was  at- 


failure  to  keep  In  repair  the  streets,  alleys,  8id«» 
walks,  roads,  and  bridges. 

8.  A  municipal  corpogatien  im  liable  for 
ii^vries  gnstaiiied  by  the  nefl^U^ent 
management  of  its  corporate  property  to  the 
same  extent  ttiat  private  individuals  are  liable 
for  the  same  character  of  negligenoe. 


8.   A  municipal  corporation  is  liable  for 
ii^nriee  caused  by  its  neg^ligence  in  the 


tempting  to  climb  without  the  least  shadow  of 
right.    Gaughan  V.Philadelphia, U9 Pa. 608. 

The  dty  Is  not  bound  to  prevent  the  abutting 
owner  from  setting  window  screens  on  the  side- 
walk in  front  of  his  premises  for  the  purpose  of 
making  the  place  safe  for  children.  MoLoughlin 
V.  Phihidelphla,  142  Pa.  80. 

Statutes  requidring  atmpiy  safety  for  travelers. 

Under  the  construction  which  has  been  given  to 
the  Massachusetts  statutes,  that  the  municipal 
corporation  is  bound  to  keep  the  way  safe  only  for 
travelers,  a  child  injured  by  a  defect  in  the  street 
while  at  play  therein  cannot  recover  from  the 
municipality.  Blodgett  v.  Boston,  8  Allen,  S87; 
Tlffhe  V.  Lowell,  119  Mass.  472. 

Only  travelers  can  recover  under  the  Wisconsin 
statutes.  Beed  V.  Madison,  17  L.  B.  A.  783,  88  Wis* 
171. 

When  children  use  a  part  of  the  public  road  for 
their  sports,  the  town  or  dty  through  which  the 
way  passes  is  not  responsible  for  injuries  received 
by  one  of  the  children  so  engaged,  although  the  in- 
juries may  result  from  a  defect  in  the  road.  Stin- 
son  V.  Gardiner,  42  Me.  248. 

Under  the  Wisconsin  statutes,  if  the  traveled 
part  of  the  road  is  sufficient  and  safe,  no  recovery 
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disohanre  of,  or  failure  to  diacharge,  snob  dutlea 
as  are  purely  ministerial,  and  not  gOFemmental 
or  discretionary. 

4,  A  mimieipal  corponbtion  is  not  ll&ble 
for  injuries  caused  by  the  nei^lig^nce 
of  its  ai^ents  and  officers  in  the  dlsoharflre  of, 
or  omission  to  discbarge,  duties  wblcb  are  pure- 
ly governmental  or  disoretlonary. 

6,  When  the  ii^inry  sued  for  is  alleged 
to  have  been  caused  by  the  defend- 
ant's negrUiT^nt  use  of  its  corporate 
nroperty*  or  In  tbe  discbarge  or  omisBlon  to 
Siscbarge  of  a  ministerial  duty,  tbe  burden  of 
proving  negligence  Is  on  tbe  plaintiff:  and  if  tbe 
Jury,  by  its  determination,  finds  tbat  tbe  facts 
are  not  sufficient  to  sustain  tbe  obarge  of  negli- 
gence, tbe  court  cannot  disturb  tbe  Yerdiot, 
eyen  tbougb  it  be  of  a  different  opinion.  To  do 
•o  would  be  a  denial  of  tbe  rigbt  of  trial  by  jury 
guaranteed  by  tbe  constitution  of  tbis  state. 

(Noyember  11, 1808.) 

ERROR  to  tbe  Circuit  Court  for  Cabell 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  tbe  alleged  negligent  killing  of 
plaintiff's  intestate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mestrs.  Oibsouy  Hutchinson  ft  Gibson, 
for  plaintiff  in  error: 

Deceased  in  this  case  was  not  guilty  or  ca- 
pable of  contributory  ne^igence. 

KanstuPac,  B.  Go,  v.  Whipple,  89  Kan.  681; 
Chm.  V.  Bdyes,  149  Mass.  82;  Ounn  v.  Ohio 
BiKT  K  Co.  86  W.  Va.  166. 

Negligence  of  parents  cannot  be  imputed  to 
cfaild. 

GunnY.  Ohio  River  R.  Co.  eupra;  BeUtfon- 
iaine  db  L  R.  Co.  v.  Bnyder,  18  Ohio  St  899,  98 
Am.  Dec.  176. 


can  be  bad  for  injuries  to  a^  child  who  has  left  the 
traveled  portion  of  tbe  way  and  has  attempted  to 
drink  at  a  well  maintained  by  an  individual  near 
tbe  side  of  tbe  road,  but  within  its  limits.  Ooeltz 
V.  Ashland,  75  Wis.  648. 

Under  this  class  of  statutes  the  chief  question 
which  can  arise  after  the  higbway  is  shown  to  be 
defective  is  whether  or  not  the  child  was  in  fact  a 
traveler. 

That  the  ulterior  purposr  of  a  child  in  passing 
along  a  street  or  over  a  bridgo  is  play  is  not  sufBclent 
to  defeat  a  recovery  for  injuries  caused  by  a  defect 
in  the  way.    Strong  v.  Stevens  Point,  6S  Wis.  26S. 

That  a  child  stops  a  few  moments  to  watch  some 
workmen  shingling  a  roof  will  not  prevent  its  re- 
oovery  in  cose  an  unsafe  fence  by  the  side  of  tbe 
walk  falls  and  inlures  it.  Hussey  v.  Byan,  6S  Md. 
4M,  64  Am.  Bep.  n2,  4  Bast.  482. 

Cbildren  may  be  travelers  if  using  the  street  for 
exercise,  and  they  will  not  necessarily  be  deprived 
of  tbat  character  by  stopping  for  a  few  moments 
to  watch  other  children  at  play.  Bliss  v.  South 
Hadley,  145  Mass.  91. 

A  boy  accompanying  his  father  along  tbe  bi^^ 
way  does  not  cease  to  be  a  traveler  so  as  to  lose  his 
rigbt  to  protection  by  stepping  out  of  the  path  for 
an  instant  to  clasp  a  post  in  play.  Gulliue  v.  Low- 
ell. 144  Mass.  401, 69  Am.  Bep.  1Q3. 

A  cbild^s  rolling  a  hoop  before  it  while  passing 
along  a  sidewalk  does  not  prevent  it  from  being  a 
traveler  entitled  to  have  the  sidewalk  safe.  Beed 
T*  Madison,  17 L.  B.  A.  738.  88  Wis.  171. 

In  Orabam  v.  Boston,  166  Mass.  75,  some  boys 
<m  their  way  home  were  playing  tag  as  they 
went.   They  stopped  a  moment   for  breath  and 

22  L.  R.  A.  . 


Playing  in  streets  by  children  li  lawful  an^ 
does  not  bar  recovery. 

Chicago  v.  Ke^e,  114  IlL  223.  66  Am.  Rep^ 
860;  Indianapolu  v.  Emmdman,  108  Ind.  680, 
58  Am.  Rep.  66;  Kerr  ▼.  Forgue,  54  111.  484,  (!► 
Am.  Rvp.  140;  Snoddy  ▼.  ffuniington,  87  W. 
Va.  111. 

Here  was  a  bankfleft  at  the  edge  of  the  road. 
The  street  commissioner  testified  tbat  be  bad' 
seen  this  excavation  in  this  bank  some  montba- 
before  tbis  accident  occurred,  and  tbat  he  did 
nothing  to  repair  this  defect,  and  tbat  he  saw 
it  frequently  afterward,  previons  to  this  acci- 
dent, and  still  did  nothing  to  repair  it. 

There  was  nothing  between  tbe  wagon-beaten* 
track  in  this  road  and  the  bank. 

Cbildren  had  been  in  tbe  habit  of  playing^ 
around  this  bank  for  soi^e  time  previous  to- 
this  accident. 

These  facts  constitute  such  negligence  aa^ 
imposes  a  legal  liability  for  damages  against 
the  city. 

NibieU  Y.  NaehtilU,  12  Heisk.  684,  27  Am. 
Rep.  766;  Indianapoli%  v.  Emmelman,  supra/ 
Chicago  V.  Benng,  88  HI.  204,  2^  Am.  Rep.  878; 
Orms  V.  Richmond,  79  Va,  86;  Kum  v.  Troy, 
104  N.  Y.  844,  58  Am.  Rep.  508;  Dujfif  v.  X^ 
buque,  68  Iowa.  171,  60  Am.  Rep.  748;  Bunch 
V.  Sdenton,  90  N.  C.  481;  Stafford  v.  Oskaloom, 
64  Iowa,  261;  Powers  y,  Harlow,  58  Mich.  507» 
61  Am.  Rep.  164;  Kansas  Cent.  B,  Co.  v.  Fits- 
Simmons,  22  Kan.  686,  81  Am.  Rep  203;  Bigg^- 
V.  Huntington,  82  W.  Va,  65;  Chicago  v.  Major^ 
18  HI.  360.  68  Am.  Dec.  658. 

Mensrs.  Campbell  Sb  Holtp  for  defendant 
in  error: 

Intestate  was  not  using  the  road  for  any 
purpose  for  which  roads  are  constructed  and> 
devoted,  not  even  for  the  purpose  of  play,  be- 
cause it  was  outside  and  beyond  aU  limits  of 


then  one  started  on  at  a  walk,  came  in  contact 
with  a  live  electric  wire  and  was  injured.  The- 
court  held  that  amusing  himself  as  be  went  did. 
not  necessarily  deprive  him  of  his  rig^bts  as  a- 
traveler,  but  at  all  events  there  was  evidence  that  at 
the  moment  of  his  injury  he  was  actually  walking* 
towards  bome,  and  that  therefore  he  was  a  traveler 
entitled  to  protection. 

Where  a  boy  had  stopped  before  a  shop  window 
to  look  at  objects  therein  and  was  injured  as  he 
turned  away,  it  was  held  that  the  question  whether 
or  not  he  was  a  traveler  was  for  the  Jury.  Hunt  v» 
Salem,  121  Mass.  294. 

But  a  child  who  having  gone  to  walk  in  tbe  atieet ■ 
sits  down  on  tbe  curb  has  ceased  to  be  a  traveler 
entitled  to  have  the  way  safe.  Lyons  v.  Brookline^. 
119  Mass.  48L 

Absence  cf  statutory  rvles. 

It  the  statutes  do  not  limit  the  right  of  reooverr 
to  travelers  and  the  highway  Is  shown  to  Iw  d»> 
f ective,  tbe  question  then  becomes  one  of  contrib- 
utory negligence.   If  the  child  is  so  young  that  Ita- 
very  presence  in  the  street  raises  the  presumptton 
of  negligeoce  the  question  of  imputed  negligence' 
may  arise  as  sbown  in  note  to  Chicago  City  R.  Co.  v. 
Wilcox  (111.)  21  L.  R.  A.  70,  otherwise  the  question  ie- 
simply  one  of  contributory  negligence  by  tbe  child 
itself.    Tbe  mere  fact  of  playing  in  the  street  is  not 
of  Itself  sufficient  to  show  negligence. 

If  the  liability  rests  upon  general  principles  and» 
not  upon  statute,  the  fact  tbat  the  child  is  playins: 
in  tbe  street  at  the  time  of  the  injury  is  Immaterial. 
Donoho  V.  Vulcan  Iron  Works,  7  Ma  App.  417,  af-- 
firmed  in  75  Mo.  4(U 
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fbe  road  or  gutter  at  the  time  of  the  uoforta- 
nate  occurrence. 

When  tbe  bank  fell  no  part  of  the  falling 
dirt  reiiched  tbe  road,  and  onlj  a  few  clods 
rolled  down  to  the  gutter. 

Plaintiff  cannot  recover  under  the  provisions 
of  section  53  of  chapter  43  of  the  Code,  which 
provides  that  "any  person  who  sustains  an  in- 
Jury  to  his  person  or  property  by  reason  of  a 
{)ub1ic  road,  bridge,  sidewalk,  or  alley  in  an 
Dcorporated  city  being  out  of  repair,  may  re- 
cover all  damages  sustained  by  him.'* 

The  city  need  not  have  erected  rails  or  bar- 
riers, under  the  circumstances  of  this  case,  to 
prevent  persons  from  going  out  of  the  road 
and  approaching  this  bank. 

Dent»  J^  delivered  the  opinion  of  the 
court: 

Mary  Lewis,  an  Infant  four  years  and  Ave 
months  old,  while  placing  on  the  side  of  a 
road  in  tbe  city  of  Huntington  on  the  —  day 
of  May,  1892,  was  killed  by  the  falling  of  an 
embankment  which  had  been  left  along  the- 
street  or  road  as  a  barrier  to  keep  travelers 
along  the  highway  from  driving  into  the  ad- 
jacent creek.  This  embankment  had  been  un- 
dermined to  some  extent  by  persons  digging 
out  sand  and  gravel,  and  was  in  a  dangerous 
condition,  as  the  death  of  tbe  child  bears  wit- 
ness. The  street  commissioner,  after  some 
excavating  had  been  done,  (how  much,  the 
evidence  does  not  disclose,)  put  up  a  notice 
forbidding  the  taking  of  sand  and  gravel  from 
tills  place;  but  afterwards  (how  long  does  not 
appear,  nor  how  long  before  the  accident)  a 
man  by  the  name  of  Browi)  excavated  sand 
and  gravel,  and  hauled  it  away;  for  what  pur- 
pose, is  not  revealed,  but,  so  far  as  the  evi- 


dence shows,  it  was  without  the  knowledge  of 
the  municipal  authorities.  The  jury  were 
taken  to  view  the  place  of  tbe  accident. 

It  is  now  firmly  established,  by  a  long  line 
of  well-considered  decisions,  that  a  municipal 
corporation  is  liable  for  injuries  occasioned  by 
its  negligence  in  the  following  three  classes  of 
cases:  (1)  Failure  to  keep  its  streets,  alleys, 
sidewalks,  roads,  and  bridges  in  repair,  under 
the  statute.  (2)  In  the  discbarge  of  ministerial 
or  specified  duties,  not  discretionary  or  govern- 
mental, assumed  in  consideration  of  the  priv- 
ileges conferred  bv  charter,  even  though  tbero 
be  the  absence  of  special  rewards  or  advan- 
tages. (8)  As  a  private  owner  of  property,  to 
tbe  same  extent  as  individuals  are  liable.  It 
would  be  Impracticable  to  cite  all  the  authori- 
ties settling  these  propositions,  bat  the  follow- 
ing are  referred  to  as  leading  cases:  Mendel 
V.  Wheding,  28  W.  Va.  283,  57  Am.  Rep.  665; 
Richmond  v.  Long,  17  Gratt.  875,  94  Am.  Dee. 
461;  Orme  v.  Richmond,  79  Va.  86;  Jdackey  v. 
Vicksburg,  64  Miss.  777;  Barnes  v.  District  of 
Columbia,  91  U.  6.  540,  28  L.  ed.  440.  In  the 
first  class  of  cases,  negligence  is  presumed,  and 
notice  of  defect  is  not  requirecL  In  the  sec- 
ond and  third  classes,  negligence  must  be  al- 
leged and  fully  proven.  Chapman  v.  Milton, 
81  W.  Va.  885;  Biggs  v.  Huntington,  82  W 
Va.  55. 

This  suit  is  not  proper  under  the  first  class, 
or  statutory  provision,  because  it  was  not 
caused  by  any  defect  or  obstruction  in  the 
roadbed;  but  it  can  be  maintained  under  the 
two  latter  classes,  because  it  is  made  the  min- 
isterial duty  of  the  municipality,  by  law,  to 
protect  the  public  and  individuals  from  any- 
thing dangerous,  and  the  embankment  that 
caused  the  injury  was  maintained  by  the  city 


In  an  action  against  a  municipal  corporation  for 
Injuries  caused  b7  tbe  fall  of  an  obstruction  in  a 
ftreet,  it  was  held  no  defense  that  the  child  was 
piayiDir  In  the  street,  if  it  did  not  appear  that,  in 
view  of  all  the  ciroumatances  of  the  oase,  he  was 
guilty  of  negligence.  In  other  words,  the  fact  of  a 
child^s  playing  in  the  street  Is  not  at  all  times  and 
Qoder  ail  ciroumstanoes  negligenoe.  King  v.  Troy, 
104  N.  Y.844.  58  Am.  Bep.  608. 

A  child  playing  in  the  street  is  not  a  trespasser  in 
such  a  sense  as  to  preclude  a  recovery  in  case  of 
Injury.    Vicksburg  v.  MoLain,  S7  Miss.  4. 

In  McOarry  v.  Loomls,  68  N.  Y.  108, 80  Am.  Bep. 
610,  a  mill-owner  abuttiog  on  a  strent  had  carried  a 
steam  pipe  under  the  sidewalk  and  discharged  it  so 
as  to  cause  a  pool  of  hot  water  to  form  near  the 
sidewalk.  A  child  four  years  old  fell  into  it  and 
was  scalded.  The  court  in  the  course  of  an  opinion 
holding  tbe  mill-owner  liable  for  the  damages 
stated  that  the  child  was  In  a  lawful  place,  and 
that  being  there,  it  was  not  unlawful,  wrongful,  or 
negligent  for  it  to  play  there. 

Where  an  abutting  owner  had  constructed  an 
open  area  in  the  sidewalk,  into  which  a  child  fell 
while  plajring  on  the  street,  the  owner  was  held  li- 
able for  tbe  injury,  and  it  was  held  no  defense  that 
the  child  was  at  play  at  the  time.  MoOulre  v. 
Spence,  01 N.  Y.  808,  48  Am.  Kep.  668. 

Where  a  child  four  years  old  fell  into  a  tank  In 
the  street  and  was  drowned,  tbe  court  made  the 
question  one  of  negligenoe.  It  held  that  an  in. 
etruction  was  properly  refused  that  the  city  was 
not  liable  to  provide  against  an  extraordinary  oc- 
currence or  accident,  saying  that  It  cannot  be  held 
as  matter  of  law  that  every  time  a  ohUd  four  years 
old  steps  unattended  into  the  street,  the  mother  is 
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guilty  of  such  negligenoe  as  woold  authorise  tbe 
city  to  expose  traps  and  pitfalls  at  every  comer  of 
the  street  in  which  a  child  may  be  drowned  or 
maimed.  Chicago  v.  Major,  18  BL  860, 68  Am.  Deo. 
668. 

Leaving  a  ditch  five  feet  deep  tilled  with  water 
near  the  sidewalk  with  no  barrier  between  them 
will  render  the  city  liable  for  the  death  of  a  four 
year  old  child  who  wanders  Into  the  street  and  falls 
into  it.  Chioago  v.  Hesmg,  88  111.  20^  26  Am.  Bep. 
878. 

In  Indianapolis  v.  Bmmelman,  108  Ind.  690, 68  Am. 
Bep.  66,  a  city  which  made  an  excavation  in  a  shal- 
low stream  where  it  crossed  a  highway,  at  a  point 
where  ohildren  were  in  the  habit  of  going  to  play, 
was  held  to  owe  them  the  duty  of  so  guarding  the 
excavation  as  to  make  it  safe  for  them  to  be  there. 

In  Illinois,  on  prinoiples  of  the  common  law,  an 
action  for  damages  resulting  from  neKligenoe  wlU 
lie  against  a  municipal  oorporatlon,  if  the  duty  to 
make  repairs  is  fully  declared  and  adequate  means 
are  put  within  the  power  of  the  corporation  to 
perform  the  duty.  Therefore  the  Uabilit-y  is  not 
limited  to  travelers  but  extends  to  all  rightfully  on 
the  street.  And  within  this  rule  a  child  may  law- 
fully be  upon  the  walk  for  pleasure  only.  And  the 
expression  seemingly  to  the  contrary  in  Chicago  v. 
Starr,  42  HL  177, 80  Am.  Deo.  422,  is  there  explained 
as  being  on  a  question  of  fact  and  not  mtended  to 
lay  down  a  proposition  of  law. 

A  ad  that  rule  was  followed  m  Kunkel  v.  Chicago, 
87  111.  App.  826. 

A  recovery  for  injuries  caused  by  a  defective 
street  to  a  child  exercising  therein  was  sustained  in 
Brennan  v.  St.  Louis,  02  Mo.  482L  H.  P.  F. 
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ai  itt  property.  In  Den  of  other  barrier  along 
and  within  the  boundaries  of  a  public  high- 
way. The  city  has  no  more  right  to  erect  or 
keep  within  or  along  a  public  highway  an  un- 
necessarily dangerous  structure,  eyen  though 
it  be  for  some  public  purpose,  than  an  individ- 
ual. It  is  true  that  the  city  did  not  erect  this 
embankment,  but,  as  the  witness  said,  It  was 
placed  there  by  nature,  and  the  city  adopted 
and  maintained  it  as  a  barrier  to  prevent  travel- 
ers from  driving  into  the  creek.  Had  there 
been  an  artificial  structure  so  rudely  con- 
structed of  stone,  wood,  or  iron  as  to  fall  of 
its  own  weight,  and  crush  this  child,  the  lia- 
bility of  the  city  would  not  have  been  ques- 
tioned; and  it  certainly  ought  to  make  no  dif- 
ference whether  the  city  builds  or  adopts  one 
already  there,  even  though  nature  was  the 
orierinal  builder.  It  was  its  ministerial  duty, 
neither  governmental  nor  discretionary,  to  see 
that  it  was  not  dangerous  to  any  one  lawfully 
using  the  load,  or  any  part  thereof.  By  leav- 
ing the  embankment  there  as  such  barrier,  the 
council  fixed  the  limits  of  the  road,  and  any 
one  using  it  had  the  right  to  lawfully  use  it, 
up  to  the  limit  so  fixed,  whether  it  was  the 
traveled  part  of  the  road  or  not. 

Was  the  child  using  the  road  for  a  lawful 
purpose?  Children  are  not  responsible  for  the 
choice  of  their  parents,  nor  the  place  or  condi- 
tion of  their  birth.  God  decides  these  for 
them  when  he  breathes  into  them  the  breath 
of  life.  Poor  parents  are  unable  to  provide  a 
place  of  healthful  exercise  and  play  for  their 
chiljdren,  but  it  requires  all  their  earnings  to 
clothe,  feed,  and  shelter  them.  The  law  pro- 
hibits them,  under  the  penalty  of  being  tres- 
passers, from  entering  on  the  lands  of  others; 
and  now  to  forbid  them  to  use  the  road  to  its 
utmost  boundary  for  the  purpose  of  play, 
when  not  interfering  in  any  manner  with  the 
traveliog  public,  would  savor  too  much  of  the 
dark  ages  of  barbarism,  when  children  were 
Bubjected  to  inhuman  and  diabolical  punish- 
ments, and  their  lives  were  at  the  mercy  of 
those  having  charge  over  them.  It  is  the  only 
commons  they  now  have,  and  to  confine  them 
in  the  narrow  limits  of  their  cheerless  tenement 
houses  would  be  cruel,  unjust,  and  oppressive, 
blight  their  young  lives,  and  render  their 
bodies  weak,  sickly,  scrofulous,  and  vile;  and, 
if  they  could  manage  to  escape  the  long  list  of 
contagious  diseases  so  fatal  to  their  kind,  they 
would  grow  up  to  adult  age  morbidly  despis- 
ing laws  so  tyrannous  and  unworthy  a  civil- 
ized and  liberty  loving  people.  It  is  a  right 
they  have  immemorially  enjoyed,  and  should 
continue  so  to  do  as  long  as  the  public  fails  to 
provide  them  other  free  commons,  where  they 
can  have  the  pure  air,  bright  sunshine,  and 
sportive  exercise  so  necessary  to  the  healthful 

Srowth  of  their  sensitive  bodies.  Horses,  cat- 
e,  hogs,  dogs,  and  other  domestic  animals, 
are  all  at  large  in  the  streets,  unless  prohibited 
by  special  ordinance,  and  why  not  children? 
The  public  highways  can  be  put  to  no  better 
use.  So  I  am  clearly  of  the  opinion  the  child 
had  the  right  to  be  there,  even  though  out  of 
the  beaten  path,  and ^- on Ij^  for  play.  Neither 
was  it  old  enough  to  realize  the  danger  it  was 
in,  or  the  dancerous  condition  of  the  embank- 
ment, and  comd  not  possibly  be  guilty  of  con- 
tributory negligence. 
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The  most  troublesome  question  is  that  of 
negligence.  In  all  cases  where  the  remedy  is 
not  given  by  statute,  but  the  common  law» 
negligence  must  be  proved  b^  the  party  alleg- 
ing it.  Where  the  facts  are  indisputable,  and 
there  can  be  no  fair  difference  of  opinion  as  to 
whether  the  inference  of  negligence  should 
be  drawn,  the  question  becomes  one  of  law- 
alone,  and  the  court  may  decide  it,  if  appealed 
to  for  this  purpose*  But,  even  where  the  facts 
are  not  disputed,  if  there  may  be  a  fair  dif- 
ference of  opinion  as  to  whether  the  inference 
of  negligence  should  be  drawn,  or  as  to  whether 
the  facts  sustain  the  charge  of  negligence,  the 
lury  are  the  sole  judges,  and  their  verdict  cannot 
be  disturbed,  although  the  court  ma^  be  of  the 
opinion  that  the  facts  do  not  sustain  it.  The 
litigants  have  the  constitutional  right  to  a  trial 
by  a  jury  of  fair  and  impartial  men  under  the 
rules  of  law.  Having  demanded  and  had  it, 
they  have  no  right  to  complain,  and  the  court 
has  no  right  to  interfere.  It  is  a  tribunal  of 
their  own  choosing.  It  has  been  held  in  cases 
of  this  character,  "that  notice  to  the  corporate 
authorities,  either  express  or  implied,  must  be 
shown.  If  the  defect  causing  the  injury  had 
existed  for  such  length  of  time  that  proper 
diligence  would  have  discovered  it,  then  no 
notice  need  be  proven;  but  if  the  defect  arise 
otherwise  than  from  faulty  structure,  or  the 
direct  act  of  said  authorities  or  other  agents, 
and  be  a  recent  defect,  it  is  fi;enerally  necessary 
to  show  that  the  town  authorities  had  know- 
ledge thereof  a  sufficient  time  before  the  in- 
jury to  have,  by  reasonable  diligence,  repaired 
it,  or  that  they  were  diligently  ignorant  of  it." 
Cktrry  v.  Manningion.  28  W.  Va.  14. 

The  embankment  was  on  the  side  of  the 
road,  in  a  remote  part  of  the  city.  The  au- 
thorities had  the  right  to  leave  it  there  as  a 
barrier,  provided  it  was  not  dangerous  to  the 
lawful  users  of  the  road.  There  is  no  eyi- 
dence  tending  to  show  that  it  was  dangerous 
when  left  there,  but  the  evidence  shows  it 
afterwards  became  dangerous  bv  reason  of  the 
excavations  made  under  it.  The  street  com- 
missioner, when  he  found  that  persons  were 
removing  the  sand  and  mvel,  posted  a  notice 
warning  them  from  so  doing,  not  because  he 
regarded  it  dangerous,  but  to  prevent  it  from 
being  destroyed  as  a  barrier,— the  city's  prop- 
erty. After  this  notice  was  put  up  (how  long, 
the  evidence  does  not  disclose,  nor  how  long 
before  the  accident,  except  as  a  mere  conject- 
ure) a  man  by  the  name  of  Brown,  without 
the  knowledge  or  permission  of  the  authorities, 
and  against  the  express  notice  posted  as  afore- 
said, old  further  excavating  of  sand  and  gravel, 
and  hauled  it  away,  which,  presumably,  was 
the  excavating  that  rendered  the  bank  danger- 
ous. It  is  not  shown  that  the  authorities  had 
notice  of  this  last  excavating.  On  the  con- 
trary, it  appears  from  the  evidence  that  they 
had  no  notice  of  it  The  witness  Brown,  for 
some  unexplained  reason,  is  not  introduced  to 
show  when  or  by  what  authority  he  did  the 
excavating.  It  is  true  the  street  commissioner 
says  he  passed  along  there  frequently,  but  it 
does  not  appear  that  he  passed  there  after 
Brown  had  done  his  work,  nor  does  it  appear 
that  there  was  anything  to  indicate  to  him  that 
the  embankment  was  in  danger  of  fidling;  and 
none  of  the  plaintiff's  witnesses  testify  that 
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they  had  any  knowledge  beforehand  of  the 
dangerous  character  of  the  embankment  that 
produced  the  injury,  and  one  of  bis  principal 
witnesses  says:  "I  considered  it  dangerous 
from  falling  on  top.  I  didn't  know  it  would 
cave  down  on  them."  From  this  evidence  the 
jury  certainly  had  a  right  to  conclude  that  the 
structure  was  not  rendered  dangerous  by 
the  direct  act  of  the  city  authorities;  that  they 
had  no  notice  of  its  daneerous  character  a 
sufficient  time  before  the  Injury  to  have,  by 
reasonable  diligence,  repaired  it;  and  that  they 
were  not  negligently  ignorant  of  it  While  we 
might  have  found  a  (Afferent  one,  we  have  no 
right  to  disturb  their  yerdict.  Their  decision 
Is  supreme  and  final. 

But,  even  if  this  did  not  conclude  us,  there  is 
another  question  that  would;  and  that  is  the 
Jury  were  taken  to  view  the  spot  and  its  sur- 
conndings.    The  counsel  deemed  it  necessary. 


What  effect  this  had  on  the  minds  of  the  jury 
in  reaching  a  conclusion,  this  court  cannot 
say,  but  that  it  was  materiid  cannot  be  doubted. 
The  remoteness  of  the  place,  the  situation  and 
character  of  its  surroundings,  and  the  nature 
and  condition  of  the  embankment,  would  ob- 
viously all  be  taken  into  consideration  in  mak- 
ing up  a  verdict  None  of  these  things  are 
before  this  court;  and  the  settled  rule  is  that 
this  court  will  not  disturb  the  finding  of  a  jury 
unless  all  the  material  evidence  touching  the 
matter  at  issue  that  was  considered  by  the 
jury  is  before  it,  as  the  case,  as  presented  to 
the.  two  tribunals,  would  be  materially  differ- 
ent 

No  instructions  were  asked,  and  no  points  of 
law  raised;  and,  there  having  been  a  lair  hear- 
ing before  an  impartial  jury,  this  court  is  legal- 
ly powerless  to  interfere,  and  the  jvdffment  of 
the  Circuit  Court  mmt  be  offlnnetL 
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Charles  0U6TAFS0N,  Appt., 

V, 

Theodore  HAMM,  Beept, 
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*1.  Th«  eltj  eovneil  of  St.  Paul  has  no 
Muttkorityt  either  under  Gen.  Stat.  1878,  ohap. 
84,  •  47,  or  bpeclal  Laws  1889,  chap.  87,  to  irrant  a 
lioenae  to  oonstruot  and  operate  apurel7  private 
railroad  upon  or  aoross  public  streets.  These 
statutes  have  reference  to  railroads  which  per- 
form the  duties  of  common  oarriera,and  are  there- 
fore public  or  quasi  public  in  their  character. 

8*  As  the  owner  of  a  lot  abutting  on  a 
street  luMb  as  apmurtenant  to  the  lot* 
and  independently  of  the  ownership  of 
the  fee  of  streett  an  easement  in  the 

street,  to  its  full  width,  m  front  of  bis  lot,  for 
purposes  of  access,  liffbt,  and  air,  which  consti- 
tutes property,  therefore  the  mainteoanoe  and 
operation  of  a  railroad  on  any  part  of  the  street 
in  front  of  his  lot  so  as  to  pollute  the  air.  and 
thus  depreciate  the  rental  yalne  of  the  premises, 
constitutes  a  positive  invasion  of  property  rights, 
for  which  the  owner  may  maintain  a  private  ac- 
tion; and  where  bis  legal  ri^ht  is  clear,  and  the 
nuisance  or  trespass  a  continuing  one,  he  may 
maiuiain  an  action  to  enjoin  it. 

(January  30. 1804.) 

APPEAL  hy  plaintiff  from  a  Judgment  of 
the  District  Oourt  of  Ramsay  County 
which  refused  part  of  the  relief  demanded  by 
plaintiff  in  an  action  brought  to  enjoin  the 
continued  operation  of  a  private  railroad  in  a 
street  adjacent  to  plaintiff's  premises.    Belief 
(pranted. 
The  facts  sufficiently  appear  in  the  opinions. 
Mr.  Owen  Morris,  for  the  appellant: 
Defendant  should  be  enjoined  from  main- 

^eadnotes  by  Hixohsll,  J. 


NoTS  —The  above  case  seems  to  be  an  entirely 
novel  one  in  respect  to  the  right  of  an  abutdng 
owner  to  prevent  the  opposite  abutting  owner 
from  maintaining  a  private  railroad  orswltch  on 
his  own  side  of  the  street  ot  irhlch  he  owns  the  fee. 
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taininii:  or  operating  his  track  on  any  part  of 
said  street  directly  in  front  of  our  lot. 

Defendant  has  the  exclusive  use  of  a  part  of 
the  public  street  for  his  own  private  purposes. 
A  permission  for  this  is  a  perversion  and  not  a 
regulation  of  the  street. 

The  city  assumed  to  confer  unlimited  and 
unconditional  authority  on  a  private  citizen 
to  erect,  maintain,  and  operate  an  ordinary 
commercial  steam  railroad  over  a  public  street 
and  exclusively  for  his  own  private  advantage. 
This  should  not  be  tolerated. 

2  Dill.  Mun.  Corp.  4th  ed.  1800,  §  710,  note; 
Koelle  V.  Kiuchi,  09  111.  806;  MikeaeU  v.  Bur- 
kee,  84  Kan.  600;  Heath  v.  Dee  Moinee  dt  8t.  L. 
B.  Co.  61  Iowa,  11;  State  v.  Trenton,  86  N.  J. 
L.  70. 

The  construction  and  maintenance  upon  a 
public  street  of  a  railroad  operated  by  animal 
power  for  the  main  purpose  of  transferring 
freight  cars,  is  the  imposition  of  an  additions 
servitude  upon  the  street. 

Cc^li  V.  Stillwater  Street  R  A  Transfer  Co, 
28  Minn.  878,  41  Am.  Rep.  200. 

The  dedication  of  land  for  the  use  of  a  high- 
wav  is  not  a  dedication  of  it  for  the  use  of  a 
railroad  company,  and  the  two  uses  are  essen- 
tially different 

WiUiame  v.  New  York  Cent.  R.  Co.  16  N.  T. 
97,  60  Am.  Dec.  661;  Wager  v.  Troy  Union  B. 
Co.  26  N.  Y.  682. 

A  person  suffering  from  a  public  nuisance, 
an  injury  special  to  himself,  different  from 
the  common  injury  to  the  public,  ia  entitled  to 
an  injunction  of  the  same. 

High,  InJ.  §  762. 

If  a  railroad  not  touching  one's  premises 
obstructs  a  street  abutting  on  or  leading  to 
them  so  as  to  cut  off  or  materially  interfere 
with  his  only  access  to  them,  the  inconvenience 
is  deemed  to  be  special  and  an  action  lies. 

Adam$  r.  Chicago,  B.  AN.R,  09.  1  L.  R  A. 
408,  80  Minn.  288;  citing  Brakken  v.  Minnech 
polis  d  8t.  L  B.  Co.  29  Minn.  41;  Aamm  v. 
Chicago,  St.  P.  M.  ±  0.  R.  Co.  10  L.  R  A.  268, 
46  Minn.  71;  StetMon  v.  FoMn,  10  Pick.  147, 
81  Am.  Dec.  128;  WOi/er  v.  BeCink,  26  Minn. 


See  also  24  L.  R  A.  616;  28  L.  R  A.  617;  34  L.  R  A.  184. 
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10;  Newell  t.  Minneapolii,  L,  d  M,  R,  Go.  85 
Minn.  114,  59  Am.  Rep.  808;  Aldrieh  v.  Min- 
fieapolie  (Minn.)  Jan.  10, 1898;  2  Btoiy,  £q. 
J  or.  925. 

Tbe  maxim,  de  minimi$  rum  curat  lex  is  Dot 
an  applicable  answer  to  an  action  for  violating 
a  clear  legal  right. 

ElUeottmOe  &  G.  V.  Pi.  Boad  Co.  ▼.  Buffalo 
d:  P,  R.  Co.  20  Barb.  644. 

The  fact  that  no  actual  damages  can  be 
proved,  so  that  in  an  action  at  law  the  jury 
could  award  nominal  damages  only,  often  fur- 
nishes the  Tery  best  reason  why  a  court  of 
equity  should  interfere  in  cases  where  'the 
nuisance  is  a  continuous  one. 

Elliott.  Roads  &  Streets,  p.  497:  Qow%  y. 
Staffordihire  Potteries  Waierworkn  6%?.  L.  R.  8 
Ch.  A  pp.  125;  Mikeeell  v.  Darkee,  84  Ean. 
612;  Rex  ▼.  Ward,  4  Ad.  <&  £1.  884;  Angell, 
Highways,  §235. 

8tory  V.  New  York  Elefo.  R.  Ch.,  90  N.  Y. 
122,  48  Am.  Rep.  146,  was  decided  upon  the 
assumption  that  the  abutting  owner  did  not 
own  the  fee  in  the  street  or  any  part  thereof. 

See  also  Lahr  t.  Metropolitan  JElev.  R.  Co. 
104  N.  Y.  268. 

Messrs.  Mann,  Boyesen  Sb  Thyc^aon, 
for  respondent: 

Plaintiff  has  not  shown  that  he  has  suffered 
special  or  peculiar  damage  by  reason  of  the 
construction  of  the  track  In  question  so  as  to 
entitle  him  to  maintain  an  action  to  enjoin  its 
use. 

A  court  of  equity  will  not  interfere  by  the 
aztraordinary  remedy  of  a  peremptory  in- 
junction to  correct  imaginary  or  simply  tech- 
nical wrongs,  nor  will  it  interfere  to  correct 
any  wrongs  by  an  injunction  where  the  dam- 
ages suffered  are  slight  and  insignificant,  but 
^11  leaTe  the  complaining  party  to  such  ac- 
tion as  be  may  have  for  damages. 

Schnrmeier  v.  1^.  Paul  di  P.  R.  Co.  S  Minn. 
118,  88  Am.  Dec.  770;  Fulton  ▼.  Short  Route 
R.  Trantfer  Co.  85  Ky.  640;  Zabriskie  ▼.  Jer- 
sey City  AB.  R.  Co.  18  N.  J.  £q.  814; 
&oraem  v.  Norlh  Hudson  County  R.  Ot?.  40  N. 
J.  Eq.  557;  Hamilton  v.  New  York  dbH.B.Co. 
9  Pai^e,  171,  6  L.  ed.  658. 

The  facts  show  that  plaintiff  is  not  entitled 
to  maintain  this  action  at  all  for  tbe  reason  that 
he  does  not  sustain  special  damage  other  and 
different  than  that  sunered  by  the  public  gen- 
erallv 

Shauhui  T.  S».  Paul  A  8.  O.  R.  Co.  21  Minn. 
602;  RochetU  ▼.  Chicago,  M.  A  8t.  P.  R.  Co. 
82  Minn.  201;  Bamum  ▼.  Minnesota  Transfer 
R.Co.  88  Minn. 865;  Carrottr.  Wisconsin  Osn- 
iral  Go.  40  Minn.  168. 

Granting  that  the  abutting  owner  has  an  ac- 
tion for  damages,  it  does  not,  therefore,  follow 
that  he  can  maintain  an  equitable  action  for 
an  injunction  against  the  use  of  the  track  after 
it  has  been  constructed.  If  damaees  will  com- 
pensate tbe  owner  that  is  good  reason  for  deny- 
ing tbe  injunction.  An  action  in  equity  can- 
not be  maintamed  where  an  action  at  law  will 
give  relief. 

1  Am.  R.  R  ft  Corp.  Rep.  p.  58.  note  7; 
Sehunneier  v.  8t.  Paul  d  P.  R.  Co.  supra; 
Chicago  A  P.  R  Co.  t.  Francis,  70  HI.  238; 
stetson  V.  Chicago  A  B.  R  Co.  75  111.  74;  Pat- 
terson T.  Chicago,  D.  A  V.  R.  Co  Id.  5S8; 
Peoria  AR.I.R  Co.  T.   Schertz,  84  UL  185; 
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Truesdale  t.  Peoria  Orape  Sugar  Oo.  101  HI. 
561;  Savannah,  A.  A  G.  R  Co.  y.  Bfiiels,  8S 
Oa.  601;  Dubach  r.  Hannibal  A  St.  J.  R  Oo. 
89  Mo.  483;  Railway  Co.  ▼.  Lawrence,  88  Ohio 
St.  41,  48  Am.  Rep.  419;  Pennsylvania  R 
Go's  App.  115  Pa.  514. 

Messrs.  C.  D«  O'Brien  and  T.  D. 
0*Brien  also  for  respondent. 

Kitcliellf  J.,   delivered  tha  opinion  of 

the  court: 

The  relief  sought  in  this  action,  as  finally 
limited  on  the  trial,  was  an  injunction 
against  defendant's  maintaining  and  operat- 
ing a  railroad  track  across  Fauquier  street, 
in  the  city  of  St.  Paul,  immediately  in  front 
of  plaintiff's  premises.  The  plaintiff  owned 
a  bouse  and  lot  fronting  north  on  this  street, 
which  was  the  only  means  of  access  to  the 
premises.  Defendant  owned  a  brewery  and 
mill  about  two  blocks  south  of  plaintiff *b 
premises.  The  Omaha  Railroad  was  about  a 
block  north  of  plaintiff's  premises.  Defend- 
ant had  constructed  an  oniinary  commercial 
railroad  track  from  the  Omaha  road  to  hia 
mill  and  brewery.  This  was  his  private 
track,  and  was  used  to  carry  in  supplies  to 
the  mill  and  brewery,  and  to  carry  out  their 
products.  The  only  authority  for  the  main- 
tenance of  this  tracK  was  an  ordinance  of  the 
city,  assuming  to  grant  to  defendant  the 
privilege  to  lay,  use,  and  operate  the  same 
across  the  street.  This  track  strikes  the 
north  side  of  Fauquier  street  directly  op- 
posite the  center  of  plaintiff's  lot,  and  runa 
thence  diagonally  across  the  street  in  a  south- 
westerly direction,  striking  the  south  line  of 
the  street  fifteen  feet  west  of  plaintiff's  weat 
line.  It  crosses  the  center  line  of  Uie  street 
in  such  a  way  as  to  occupy  a  small  triangular 
piece  of  the  south  half  of  the  street,  of  which 
plaintiff  owns  the  fee.  This  railroad  track 
is  operated  with  ordinary  railroad  freight 
cars  and  locomotives,  there  being,  on  an 
average,  about  one  train  a  day,  which  takea 
about  one  minute  to  cross  the  street.  These 
trains  have  been  operated  with  reasonable 
care,  but,  when  they  pass,  smoke  and  cindera 
are  emitted  and  cast  on  plaintiff's  premises, 
which,  to  some  extent,  pollute  the  air,  and 
interfere  with  the  enjoyment  of  tha  property, 
and  depreciate  ito  rental  value.  Plaintiff 
never  consented  to  the  construction  of  the 
track  or  the  operation  of  trains  upon  it.  The 
trial  court  held  that  the  maintenance  and 
operation  of  this  track  on  tbe  small  triangular 
piece  of  the  street,  of  which  plaintiff  owned 
the  fee,  was  a  continuing  trespass,  which  he 
was  entitled  to  have  enjoined ;  but  the  court 
denied  the  motion  of  plaintiff  for  judgment 
enjoining  the  defendant  from  maintaining 
the  track,  or  operating  trains  on  and  over 
any  part  of  the  street,  to  its  entire  width, 
lying  immediately  north  and  in  front  of 
plaintiff's  premises.  The  correctness  of  thia 
ruling,  upon  the  facto  stated,  la  the  only 
question  in  the  case. 

1.  The  city  had  no  right  or  authority  to 
grant  defendant  a  license  to  construct  and 
op(*rate  a  purely  private  railrtiad  upon  or 
across  a  public  street.  The  provisions,  both 
of  Gen.  Stat.  1878,  chap.  84,  ^  47,  and  of 
Special  Laws  1889,  chap.  87,   must  be  ooo- 
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^rtrued  B8  having  referenoe  only  to  such  rail- 
jwoaAs  as  perform  the  duties  of  public  or  com- 
40100  carriers,  and  which  are  therefore  public 
-cr  quasi  public  in  their  character.     Even  as- 
«uminff  that  the  legislature  has  the  power  to 
-Authorize  the  use  of  a  public  street  for  the 
purposes  of  a  purely  private  railroad,   it 
would  require  very  clear  and  explicit  Jan- 
^pi&ge  to  that  elTect  to  warrant  a  court  in 
«£olding  that  such  was  the  legislative  inten- 
sion.    The  right  to  license  one  necessarily 
Implies  the  right  to  license  all   to  use  the 
streets   for   such    private   purposes,    which 
would  render  ihe  streets  well  nigh  impassable 
hy  the  public,  and  amount  to  a  perversion 
-4>l  them  from  their  lawful  purposes.     Hence, 
^f  the  defendant  has  the  right  to  maintain 
.«nd  operate  this  track,  he  did  not  acquire  it 
under  this  ordinance.     State  ▼.   JVenton,   86 
1^.  J.  L.  79 ;  Mikesell  v.  Durkee,  84  Kan.  509 ; 
.Meaih  v.  Dea  Maine*  d  St.  L.  R.  Co,  61  Iowa, 
11 ;  Macon  v.  Ha/rH$,  75  Oa.  761 ;  Dill.  Muq. 
<Jorp.  4th  ed.  §  710,  noU  £. 

2.  That  the  construction  and  operation  of 
.Any  ordinary  commercial  railroad  on  a  street 
is  the  imposition  of  an  additional  servitude, 
And  amounts  to  a  perversion  of  the  street  to  a 
use  for  which  it  was  not  intended,  which  the 
Atate  or  municipality  cannot,  as  against  pri- 
Tate  rights,  authorize,  the  decisions  of  this 
-court  are  explicit.     Ckirli  v.  Stilltoater  Street 
B.  d  Transfer  Co,  28  Minn.  878,  41  Am.  Rep. 
.1M0 ;  Adam$  ▼.  Chicago,  B,  dt  If.  R    Co.   89 
Minn.  286,  1  L.  H.  A.  498.    If  this  is  so  as  to 
m  public  railroad  it  certainly  must  be  so  as 
to  a  purely  private  one.    It  is  merely  begging 
the  question  to  say  that  defendant,   as  the 
•owner  of  the  fee  of  the  north  half  of  the 
street,  has  the  right  to  use  it  for  any  purpose 
not  inconsistent  with  the  public  easement. 
The  private  right  is  always  subNordinate  to 
(the  public  right,  and  subject  to  all  the  lim- 
itations and  abridgements  caused  by  the  ez- 
•«rcise  of  the  latter ;  and  hence  cannot  extend 
to  any  use  which  amounts  to  a  perversion 
^of  the  street  from  the  uses  for  which  it  was 
intended.    The  right  of  an  abutting  owner, 
finder  certain  municipal  regulations,  to  use  a 
part  of  the  street  for  areas,  for  purposes  of 
Access  to  basementa,  for  the  temporary  storage 
of  building  material,  for  laying  underground 
pipes  to  connect  with  water  and  gas  mains, 
Atands  on  a  different  principle.     These  are 
All  really  included  in  the  general  right  to 
«iae  a  street  for  purposes  of   access  to  the 
Abutting  premises,  and  have  been  long  sanc- 
tioned as  legi  t i  mate  street  uses.    It  is  not  nee- 
'CMarv  to  consider  here  just  what  is  the  pre- 
-ciae  limit  to  the  uses  to  which  an  abutting 
-owner  may  put  a  street  for  purposes  of  ac- 
'Ceas  to  his  premises.     It  is  at  least  certain 
^that  he  cannot  use  the  street  in  any  way  or 
for  any  purpose  that  amounts  to  a  perversion 
of  it,  or  to  an  invasion  upon  the  private  right 
-of  pro|)eny  of  another  in  the  part  of  the 
street  so  used  ;  and  this  Is  as  far  as  it  is  nec- 
essary to  go  for  present  purposes. 

It  Is  the  settled  doctrine  of  this  court  that 
the  owner  of  a  lot  abutting  on  a  public  street 
has,  as  appurtenant  to  the  lot,  and  independ- 
outlyof  the  ownersliip  of  the  fee  in  the  street, 
An  easement  in  the  street,  to  its  full  width, 
in  front  of  his  lot,  for  the  Durposes  of  access, 
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light,  and  air,  which  constitutes  property. 
Adanu  v.  Chicago,  B,  dt  N.  R.  Co.  89  Minn. 
286,  1  L.  R.  A.  498 ;  Lamm  v.  C?ticago,  St. 
P.  M.  d  0.  R.  Co.  45  Minn.  71,  10  L.  R.  A. 
268.  The  act  of  defendant  in  maintaining 
and  operatinj?  this  track  on  any  part  of  tl)e 
street,  to  its  full  width,  in  front  of  plaintiff's 
premises,  so  as  to  pollute  the  air,  nnd  de- 
preciate their  value,  was,  if  not  a  trespass, 
at  least  a  nuisance,  which  amounted  to  a 
positive  invasion  upon  plaintiff's  private 
property  rights,  and  for  which  he  may  main* 
tain  a  private  action.  The  legal  right  being^ 
clear,  and  the  trespass  or  nuisance,  which* 
ever  it  be,  being  a  continuing  one,  he  is  not 
confined  to  successive  actions  for  damages, 
but  may  maintain  an  action  to  enjoin  the 
constantly  recurring  grievance ;  and,  where 
a  clear  legal  right  is  thus  violated,  the  fact 
that  the  actual  damages,  if  substantial,  are 
comparatively  small,  is  not  important. 

Cattse  remanded  with  directions  to  the  court 
below  to  amend  the  judgment,  in  accordance 
with  plaintiff's  request. 

Canty*  J.,  dissenting: 

I  dissent.  The  majority  of  the  court 
decide  the  case  mainly  on  the  authority  of 
Adams  Y.  Chicago,  B.  db  N.  R,  Co.,  89  Minn. 
286,  1  L.  R.  A.  493,  and  on  the  principle 
there  laid  down  as  follows :  **  The  conclusions 
arrived  at  are  that  the  owner  of  a  lot  abut- 
ting on  the  street  has,  independent  of  his  fee 
in  the  street  as  appurtenant  to  his  lot,  an 
easement  in  the  street  in  front  of  his  lot  to 
the  full  width  of  the  street,  for  admission 
of  light  and  air  to  his  lot,  which  easement 
is  subordinate  only  to  the  public  right. "  The 
court  added  to  this  an  easement  for  access, 
and  this  case  was  approved  in  the  case  of 
Lamm  ▼.  Chicago,  St.  P.  M.  dt  0.  R.  Co., 
45  Minn.  71,  10  L.  R.  A.  268.  I  am  willin|f 
to  go  even  further  than  the  court  did  in  those 
cases  in  sustaining  the  rights  of  the  abuttinc 
owner  to  an  easement  in  the  whole  width  of 
the  street,  but  still  I  think  that  those  cases 
do  not  apply  to  or  control  this  case.  The 
principle  there  laid  down  is  mainly  on  the 
author!  ty  of  the  Elevated  Railway  Cases.  SUny 
V.  Ifew  York  Slev.  R.  Co.  90  N.  Y.  122.  48 
Am.  Rep.  146,  and  Lahr  ▼.  Metropolitan  Elev. 
R.  Co.  104  N.  Y.  268.  That  principle  was 
not  there  applied  to  an  ordinary  commercial 
railway  at  all,  but  to  a  mere  street  railway, 
which  was  not  of  itself  an  additional  serv- 
itude on  the  street,  but  the  permanent  struc- 
tures built  to  support  it  were.  It  wai 
there  conceded  by  the  court  that  if  it  had 
been  a  surfac3  road  it  would  not  be  an  ad- 
ditional servitude,  though  operated  by  steam. 
In  the  Story  Case  the  road  was  to  be  con* 
structed  upon  a  series  of  columns  set  in  the 
outer  edge  of  the  sidewalk,  on  each  side, 
carrying  mat  girders  for  the  support  of 
cross- ties  for  three  sets  of  rails,  fifteen  feet 
above  the  street.  The  structure  divided  the 
street  into  a  sort  of  basement,  used  by  the 

feneral  public  and  abutting  owners,  and  a 
rst  floor,  used  exclusively  by  tlie  railroad 
company.  The  court  compared  tlie  structure 
to  the  illegal  erection  in  the  street  of  the 
house  in  the  case  in  6  Johns.  Ch.  489,  2  L. 
ed.    178  (Coming  t.  Lowerre),  and  of  the 
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freight  depot  in  94  U.  8.  824,  24  L.  ed.  224 
{B<MiMy  ▼.  Keokuk),  In  the  Lahr  Case  the 
elevated  road  was  similar.  It  is  not,  in  these 
cases,  claimed  that  the  generating  of  gas, 
steam,  and  smoke,  and  tne  distribution  of 
cinders,  dust,  and  ashes  by  a  street  railway 
is  necessarily  an  additional  servitude  on  the 
street,  except  as  it  is  aggravated  by  the  height 
from  which  it  is  thus  distributed  and  thrown 
down  upon  the  street.  A  street  railway  is 
not  an  additional  servitude,  though  operated 
by  steam  {NeweU  v.  Minneapolis,  L,  d  M.  R, 
Co.  85  Minn.  112,  69  Am.  Rep.  808)  ;  while 
an  ordinary  commerical  railway  is,  though 
run  by  horse  power.  Carli  y.  BtiUwater  Street 
R,  <fh  Transfer  Co.  28  Minn.  878,  41  Am. 
Rep.  290.  Yet  the  former  will  deprive  the 
abutting  owner  of  much  more  light  and  air 
than  the  latter.  It  is  lawful  to  move  a  house 
on  the  street  (Graves  v.  tihattuck,  85  N.  H. 
262,  69  Am.  Dec.  586),  though  it  deprives 
the  owner  of  much  more  light  and  air  than 
any  railroad  train.  Unless  prohibited  bj 
some  statute  or  ordinance,  it  is  held  that  it 
is  not  unlawful  to  run  a  traction  steam  en- 
gine on  a  public  highway.  Macomber  v. 
NiekoU,  84  Mich.  212.  22  Am.  Rep.  622. 
What  is  an  additional  servitude  does  not  at 
all  depend  on  the  amount  of  space  it  neces- 
sarily occupies,  or  the  amount  of  light  and 
air  it  necessarily  excludes,  in  passing  alon^ 
the  street.     The  street  belongs  to  the  local 

Eublic.  In  a  city,  that  would  include  per- 
aps  all  the  adjacent  country  tributary  to  the 
city  by  the  ordinary  highways,  and,  if  the 
railroad  is  ^'in  aid  of  me  street,**  does  not 
destroy  its  ordinary  and  usual  uses,  and  does 
not  collect  and  converge  on  one  street  the 
traffic  from  any^  other  or  greater  territory,  it 
is  not  an  additional  servitude,  no  matter  how 
much  light  and  air  it  necessarily  excludes  by 
its  movinff  appliances.  If  a  railroad  is  not 
''in  aid  of  the  street,"  or  collects  and  con- 
verges on  the  street  traffic  from  an^  greater 
territory,  It  is  an  additional  servitude,  no 
matter  how  little  light  and  air  it  excludes. 
I  think  the  abutting  owner  should  have  the 
same  right  to  object  to  an  additional  servi- 
tude on  the  opposite  side  of  the  street  as  on 
his  own  side,  without  regard  to  any  mere 
question  of  light,  air,  or  access.  The  old 
theory  that  the  abutting  owner  could  only 
object  to  such  additional  servitude  when  it 
encroached  on  his  fee  in  the  street  was  found 
to  be  too  narrow,  too  easily  evaded,  and  no 
protection  to  his  real  rights  in  the  street. 
Neither  do  I  think  that  the  theory  of  an  ease- 
ment in  the  opposite  half  of  the  street  for 
light,  air,  and  access  merely  is  a  proper  test 
of  his  rights.  When  the  abutting  owner  ded- 
icates his  own  half  of  the  street,  it  is  con- 
sideration that  the  owner  opposite  and  the 
owners  on  each  side  of  him  will  do  likewise, 
and  it  should  be  held  on  broad  principles 
that  he  has,  appurtenant  to  his  premises,  an 
easement  in  the  street,  not  only  to  the  whole 
width  thereof,  but  also,  at  least,  immediately 
on  each  side  of  his  premises.  When  his  land 
is  taken  for  a  street  by  condemnation  proceed- 
ings, the  same  easement  is  created  for  him, 
and  the  benefit  of  it  to  him  taken  into  con- 
sideration in  assessing  his  damages.  In  my 
opinion,  this  easement  exists  not  only  for  the 
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purposes  of  light,  air,  and  access,  but  ala<^ 
for  all  purposes  that  are  beneficial  to  hi» 
premises,  and  not  inconsistent  with  the  rights- 
of  the  public  and  the  private  rights  of  the' 
other  abutting  owners  in  the  street,  and  can- 
not be  taken  from  or  interfered  with  bj  anj^ 
additional  servitude  in  the  street. 

But  the  right  of  a  railroad  to  cross  the- 
street  is  a  very  different  question.     No  ono- 
has  a  right  to  draw  a  line  on  the  face  of  the- 
earth,  and,  as  if  it  were  a  Chinese  wall,  pro- 
hibit intercourse  across  it,  whether  that  in- 
tercourse be  by  railroad  or  otherwise.     Now, 
suppose  that  the  side  track  of  an  ordinary 
commercial  railroad  is  laid  in  the  street,  oi> 
the  abutting  owner's  side,  up  to  the  line  ot 
his  fee,  and  there  terminates,  would  he  not 
have  lust  as  much  right  to  object  as  if  it- 
were  laid  in  front  of  his  premises  on  the  op* 
posite  side  of  the  street?    I  think  he  would. 
But  supposing,  on  the  other  hand,  that  a. 
railroad  crossed  the  street  at  the  same  point, 
running  close  to,  but  not  encroaching  on,  hi» 
fee  in  the  street,  would  he  have  a  right  to 
object?    Certainly  not,  unless  his  access  to- 
the  street  was  completely  cut  off,  and  not. 
merely  interfered  with.     See  the  Adams  Com^ 
page  288,  89  Minn.,  and  page  494,  1  L.  R. 
A.,  and  cases  there  cited.     He  would  be  ii» 
the  same  condition,  and  subject  to  the  sam»^ 
annoyances,  as  any  other  man  whose  land  ad- 
joined that  of  his  neighbors,  which  had  beea 
taken  for  railroad  purposes.     Neither  does  It 
make  any  difference  whether   the  railroad 
crosses  at  right  angles  to  the  line  of   ih» 
street  or  in   a  slightly  oblique  direction. 
Natural  obstacles  and  other  causes  often  make 
it  necessary  to  cross  in  a  slightly  obliquo 
direction.    The  abutting  owner  has  no  greater 
rights  in  the  street  immediately  in  front  of 
his  fee  therein  than  he  has  immediately  by 
the  side  of  his  fee  therein,  and  the  railroad 
may  take  either  or  both  in  so  crossing  the 
street,  if  it  does  not  encroach  on  that  fee. 
The  sole  and  exclusive  owner  of  one  avenue 
of  public  traffic  has  no  vest(*d  ri^ht  that  an- 
other shall  not  cross  his.     That  his  rights  are 
prior  is  immaterial.     When  a  highway  or  a. 
new  railroad  is  laid  out  across  the  tracks  of 
an  old  one,  the  damages  for  the  cross  ease- 
ment to  be  awarded  to  the  owner  of  such  old 
railroad  are  not  assessed  on  the  same  princi- 
ples as  are  applied  in  favor  of  the  owner  of 
the  fee.     In  determining  the  compensation  to 
be  paid  for  such  cross  easement  it  is  gen- 
erally held  that  the  value  of  the  land  in  th» 
cross  section  covered  by  such  cross  easement, 
and  the  cost  of  restoring  the  crossing,  are 
substantially  all  that  should  be  considered. 
The  damages  to  the  rest  of  the  track  or  right 
of  way  of  the  old  railroad,  whether  imme- 
diately adjacent  to  such  cross  easement  or 
more  remote,    are   not   considered ;  neither 
are  the  interruptions  or  inconveniences  oc- 
casioned to  the  old  company's  business,  or 
any  other  elements  of  collateral  or  conse- 
quential damage.    Lewis,  Em.  Dom.  §P  489, 
491.     Then,  if  the  right  of  the  defendant  to 
lay  his  private  track  across  the  street  is  to 
be  measured  by  the  right  to  lay  the  track  of 
an  ordinary  commercial  railroad  in  the  samo 

Flace,  without  paying  damages  to  plaintiff, 
think  that  defendant's  right  must  be  bus- 
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tained,  notwithstaDdinx  the  Adam$  (kae  and 
the  Lamm  Ckue,  But  it  seems  to  me,  whether 
vre  look  at  it  as  a  question  of  what  are  the 
rights  of  the  public  in  the  street  as  against 
abutting?  owners,  or  a  question  of  what  are 
the  rights  derived  through  the  public,  or 
acquired  in  connection  with  it,  of  one  abut- 
ting owner  as  against  the  other,  the  judgment 
of  the  court  below  should  be  sustained.  The 
co:jrt  below  found  that  defendant  is  the 
owner  of  all  the  land  or  the  fee  of  all  of  the 
land  over  which  the  track  passes,  except 
the  two  or  three  feet  of  the  corner  of  plain- 
tiff's fee  in  the  street  from  which  he  orders 
the  track  removed.  Then,  what  are  the  pri- 
-vate  rights  of  an  abutting  owner  in  his  own 
fee  in  the  street?  ''By  the  location  of  a  way 
over  the  land  of  any  person  the  public  have 
acquired  an  easement  which  the  owner  may 
not  lawfully  extinguish,  or  unreasonably  in- 
terrupt ;  but  the  soil  remains  in  the  owner, 
although  incumbered  with  a  way.  And 
every  use  to  which  the  land  may  be  applied, 
and  all  profits  which  may  be  derived  from  it 
consistently  with  the  continuance  of  the  ease- 
ment, the  owner  can  lawfully  claim."  Per- 
ley  V.  Chandler,  6  Mass.  456.  This  principle 
is  elementary,  and  too  well  established  to 
need  the  citation  of  authorities.  The  ques- 
tion to  be  particularly  discussed  is.  what  are 
the  limits  of  the  private  uses  to  which  the 
owner  may  apply  it?  The  same  case  further 
states :  **  Upon  these  principles,  there  can  be 
no  doubt  but  that  the  owner  of  the  land  can 
sink  a  drain  or  any  watercourse  below  the 
surface  of  his  land,  covered  with  a  way  so 
as  not  to  deprive  the  public  of  their  ease- 
ment ;  and  a  common  practice  for  the  owners 
of  water  mills  or  of  sites  for  water  mills  is 
to  sink  watercourses  for  the  use  of  their  mills 
in  their  own  land  under  highways,  care  being 
taken  to  cover  the  watercourses  sufficiently 
so  that  the  highways  remain  safe  and  con- 
venient for  passengers."  Page  467.  **If  a 
highway  be  located  over  a  watercourse,  either 
natural  or  artificial,  the  public  cannot  shut 
up  these  courses,  but  may  make  the  road  over 
them  by  the  aid  of  bridges.  But  when  a  way 
has  been  located  over  private  lands,  if  the 
owner  should  afterwards  open  a  watercourse 
across  the  way,  it  will  be  his  duty  at  his  own 
expense  to  make  and  keep  in  repair  a  way 
over  the  watercourse  for  the  convenience  of 
the  public."  Page  458.  The  owner  of  land 
adjoining  a  highway  may  place  building 
material  on  it  for  the  purposes  of  erecting  a 
building.  Palmar  v.  Silverthom,  82  Pa.  65. 
It  was  held  in  Chamberlain  ▼.  Enfidd,  48  N. 
H.  856,  that  in  such  a  case  a  pile  of  lumber 
on  the  side  of  the  highway,  76  feet  long, 
from  6  to  11  feet  wide,  and  from  4  to  6  feet 
high,  as  testified  to  by  different  witnesses, 
was  not  necessarily  unlawful. 

It  is  hardly  necessary  to  multiply  illustra- 
tions of  such  private  uses  of  the  street  by 
the  abutting  owner.  It  seems  to  me  that  the 
principle  involved  in  these  cases  warrant  the 
conclusion  that  this  private  right  of  access  to 

0L.R.A. 


and  from  the  street,  and  across  the  street  from 
one  part  of  the  abutting  owner's  premises 
to  the  other,  is  not  necessarily  unlawful  or 
necessarily  a  nuisance  per  se  though  carried 
on  by  means  of  a  railroad  track,  "cars,  and 
steam  engine.  When  such  private  right  of 
access  exists,  the  fact  that  it  is  exercised  bj 
means  of  improved  appliances  does  not  nec- 
essarily make  it  unlawful. 

As  I  have  tried  to  show,  the  principal  test 
of  what  is  an  additional  servitude  on  the 
street  is  not  that  the  traffic  is  carried  on  by 
such  improved  appliances,  but  it  is  the 
volume  of  traffic  collected  and  converged  on 
the  street,  and  that  such  traffic  comes  from 
territory  which  could  not  be  tributary  to  such 
street  by  any  system  of  ordinary  highways, 
however  laid  out  and  improved.  The  prin- 
ciple can  be  used  to  illustrate  this  case.  It 
appears  that  nothing  is  carried  on  this  track 
but  what  would  be  ordinarily  carried  in 
wagons  over  the  same  route,  for  the  same 
purposes,  if  the  track  was  not  there.  Such 
private  switch  tracks  are  a  very  common 
means  of  access  to  mills,  foundaries,  machine 
works,  breweries,  and  other  manufacturing 
establishments ;  and  to  hold  that  they  cannot 
be  laid  across  a  street  is  a  serious  matter,  and 
will  leave  the  proprietors  of  such  establish- 
ments without  remedy,  as  it  is  generally 
held  that  no  right  of  way  can  be  condemned 
for  such  private  purposes.  The  right  to  use 
such  improved  appliances  for  private  access 
does  not  depend  upon  any  ordinance.  It  is 
a  right  which  undoubtedly  the  city  council 
can  regulate  and  limit  to  a  very  considerable 
extent,  but  cannot  create. 

Neither  do  I  question  the  fact  that  the 
circumstances  may  be  such  that  maintaining 
and  operating  such  a  private  track  would  be 
a  nuisance.  I  simply  claim  that  it  is  not  a 
nuisance  per  m,  and  that  the  facts  found  in 
this  case  do  not  prove  it  to  be  a  nuisance. 
If  it  were  maintained  in  a  thickly  settled  or 
highly  improved  residence  or  retail  portion 
of  the  city,  it  would  be ;  but  if  in  a  wholesale 
or  manufacturing  district,  it  might  not  be. 
It  would  be  a  question  of  fact  to  be  decided 
in  each  case,  in  this  case  it  does  not  appear 
what  kind  of  a  district  this  is.  Nothing  ap- 
pears as  to  the  character  of  the  locality,  ex- 
cept that  defendant  has  buildings  and  im- 
provements and  a  mill  and  brewery  the  width 
of  one  street  and  185  feet  from  the  rear  of 
plaintiff's  lot,  and  that  there  is  a  dwelling 
house  on  plaintiff's  lot.  It  nowhere  appears 
that  there  are  anV'Other  buildings  or  improve- 
ments in  the  vicinity.  Thus,  for  the  purposes 
of  this  case,  we  must  hold  that  there  are  no 
other  improvements  anywhere  in  the  vicin-r 
ity.  True,  it  is  found  that  **  the  operating  of 
trains  over  said  track  somewhat  depreciates 
the  value  of  plaintiff's  property,  and  lessens 
the  rental  value  thereof;"  but  that  is  not 
sufficient.    1  Wood,  Nuisance,  8d  ed.  §  2. 

I  think  the  judgment  of  the  court  below 
should  be  affirmed. 
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STATE  of  North  Carolina,  ex  rel,  RAIL- 
ROAD COMMISaiON, 

«. 

WESTERN  UNION  TELEGRAPH  CO., 

Appt. 

!•  The  power  of  railroad  cosnmlmioii- 
ers  to  make  rates  for  telegrrapb  lines  1d- 
oludes  thd  power  to  ascertain  wbat  corporation  is 
in  the  control  of  such  a  line. 

1B«  Teles^raph  messages  between  points 
in  the  same  state  do  not  constitute  in^ 
terstate  commerce*  hecause  of  tbe  fact  that 
they  tiaTexse  another  state  on  the  route. 

3*  The  authority  of  railroad  commis- 
sioners in  North  Carolina  to  regulate  telegraph 
rates  does  not  include  the  power  to  direct  offices 
to^be  opened  for  commercial  business. 

(Kovember  21,  1803.) 


APPEAL  hy  defendant  from  a  Judgment  of 
the  Superior  Court  for  Wake  County  af- 
Arming  an  order  of  the  railroad  commission 
fixing  the  rate  to  be  charged  by  defendant  for 
«endiDg  telegraph  messages,  and  directing  it  to 
keep  certain  offices  open  for  commercial  tele- 
grams.   Modified  and  afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Strong:  ft  Strong^  and  Robert 
iStyles  for  appellant. 

Mr,  Robert  O.  Burton,  for  appellee: 

Defendant  having  built  a  line  and  equipped 
•an  office  at  Elizabeth  City,  with  an  a^nt  ready 
to  receive  commercial  messages,  it  has  no 
power  to  discriminate. 

Laws  1801,  chap.  890,  §  4;  AUanHcExp,  Go. 
T.  Wilmington  db  W.  R  Go.  18  L,  R.  A.  893, 
4  Inters.  Com.  Rep.  294,  11  i  N.  C.  478. 

To  give  the  railroad  tbe  servioe  of  its  line 
and  refuse  it  to  an  individual,  is  a  discrimina- 
tion against  the  individual.  The  common-law 
principles  against  discrimination  apply  as  well 
to  new  agencies  of  commerce  as  to  old. 

Pensaeoia  TeUg.  Co.  v.  Western  U.  Teleg.  Go. 
^  (J.  S.  1,  24  L.  ed.  708. 

In  the  absence  of  legislation  providing  other 
means  for  regulating  and  controlling  a  railroad, 
a  court  of  general  jurisdiction  has  the  power 
to  compel  it  to  extend  to  the  public  proper  fa- 
•cilities  for  the  transaction  of  business,  includ- 
ing the  establishment  of  stations. 

Northern  Pac.  B.  Go.  v.  Territory,  8  Wash. 
Terr.  808,  and  cases  cited;  Mobile  dbO.  R.  Go. 
V.  People,  182  III.  559;  Ventral  U.  Telerh,  Go.  v. 
FdOey,  118  Ind.  194;  Gommffreial  U.  Teleg.  Go. 
V.  ^ete  England  Teleph.  d  Teleg.  O.  5  L.  R.  A. 
161, 61  Vt.  241. 

The  legislature  in  our  state  has  lodged  this 
.power  with  tbe  railroad  commission. 

Section  20  of  tbe  Commission  Act. 

If  an  addition  to  the  company's  stations  is 
Deoessaiy  to  promote  the  security,  convenience. 


and  accommodation  of  the  public,  tncb  addi- 
tion may  be  ordered. 

State  V.  Ghieago,  8t.  P.  M.  d  0.  B.  Cd.  19 
Neb.  476;  Bailroad  Comrs.  v.  Railroad  Co,  26 
8.  C.  858;  8tateY.  Mason  Gity  d  FLD.B.  Go. 
(Iowa)  May  28,  1892;  State  v.  Karoos  (knt.  B, 
Co.  47  Kan.  497. 

The  interstate  question  needs  no  discussion 
after  the  Lehigh  Valley  and  the  Iowa  cases. 

Lehigh  Valley  B.  Co.  v.  Pennsyltania,  145 
U.  B.  192,  86  L.  ed.  672;  Cam^U  v.  Chicago. 
M.  d  St.  P.  B,  Go.  17  L.  B.  A.  443,  85 
Iowa,  — . 

Shepherd*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  board  of  railroad  commissioners  it 
"  authorized  and  required  to  make  or  cause  to 
be  made  Just  and  reasonable  rates  of  charges 
for  the  transmission  of  messages  by  any  tele- 
graph line  or  lines  doing  business  in  the  state." 
Laws  1891,  chap.  820.  §  26.  It  may  cauao 
notice  to  he  served  upon  corporations  or  per- 
sons charged  with  a  violation  of  the  rules  pre- 
scribed by  it  in  pursuance  of  the  above  au- 
thority, and  upon  a  hearing  may  ascertain  and 
direct  ample  and  full  recompense  to  be  made 
by  tbe  company,  corporation,  or  person  offend- 
ing; wbich  recompense  may  be  enforced  by 
civil  action  as  prescribed  in  section  10  of  said 
Act.  Mayo  v.  Western  U.  Teleg.  Co.  1 12  N.  C. 
848.  It  is  a  court  of  record,  with  "  tbe  pow- 
ers and  Jurisdiction  of  a  court  of  general  juris- 
diction "  as  to  all  subjects  embraced  in  said 
act  by  Laws  1891,  cbap.  498.  Atlantic  Exp. 
Co.  V.  Wilmington  <ft  F.  i^.  Ci>.  Ill  N.  C.  468^ 
18  L.  R.  A.  898,  4  Inters.  Com.  Rep.  2»4;  N. 
C.  Const,  art  4.  §  2. 

The  defendant,  being  served  with  process, 
appeared  before  tbis  court  to  answer  the  com- 
plaint or  petition  of  Eu^ne  Albea,  called 
plaintifif  herein,  and  filed  its  answer.  There- 
upon, a  trial  was  had,  and  it  appearing  thai 
the  said  Albea  had  tendered  no  commercial 
message  to  any  of  the  offices  of  the  defendant, 
it  was  adiudged  that  he  had  no  cause  of  com- 
plaint, and  the  proceeding  was  practically  dis- 
missed as  to  him.  Tbe  commission,  however, 
having  tbe  defendant  before  it,  proceeded,  un- 
der its  general  powers,  to  make  rates  of 
charges  for  the  transmission  of  business  by  tbe 
defendant  from  and  to  points  in  North  Caro- 
lina, which  rate  of  charges  is  the  same  as  that 
applicable  to  all  the  offices  of  the  defendant 
within  the  limits  of  the  state.  Tbe  commia- 
sion,  after  having  disposed  of  the  complaint  of 
Albea,  should  have  amended  tbe  proceeding 
so  as  to  substitute  as  complainant  the  state  ot 
North  Carolina  ex  rel.  the  railroad  commis- 
sion; but,  as  it  has  been  fully  heard  without 
reference  to  tbis  irregularity,  we  have  ordered 
that  the  amendment  be  now  made,  and  the 
proceeding  be  entitled  accordingly.  Code^ 
§  278:  Reynolds  v.  Smathers,  87  N.  C.  24. 

The  order  of  the  board  which  is  the  subject 


NoTB.~The  question  whether  or*  not  telegrams  same  as  that  in  respect  to  a  similar  route  of  ffrana> 
constitute  iosterstatc  commerce  by  reason  of  pass-  portion  of  8blpments  of  freiKht,  as  to  which,  see 
inff  throufrh  another  state  in  course  of  transmis- 1  note  to  Oampbell  v.  Chicago,  IL  A  8k  P.  B.  Chw 
•aion  between  points  in  theluune  state  is  much  the   (Iowa)  17  U  K.  A.  443. 
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of  reyiew  is  as  follows:  "  That  the  telegraph 
ofiQces  at  Edenton  and  Elizabeth  City,  and  at 
«tber  points  on  the  Norfolk  &  Southern  Rail- 
road in  North  Carolina,  are  offices  of  defend- 
«nt,  and  that  said  offices  shall  transmit  com- 
mercial measages  at  rates  prescribed  by  the 
commission  to  any  point  in  North  Carolina." 
^Tbis  order  is  based  upon  certain  finding  of 
fact,  some  of  which  are  excepted  to;  but  mas- 
much  as  it  was  agreed  that  his  honor  might 
pass  upon  tbese  questions  in  the  place  of  a 
Jury,  and  as  there  was  evidence  sufficient  to 
warrant  such  findings  as,  under  the  view  we 
have  taken  are  material  to  be  considered,  they 
cannot  be  reviewed  in  this  court.  Battle  v. 
Mayo,  102  N.  C.  413;  Southern  Fertilizer  Co. 
ir.  Beame,  105  N.  C.  283. 

It  appears,  in  the  language  of  his  honor, 
^*  that  the  defendant  owns,  controls,  and  op- 
crates  a  line  of  telegraph  from  Edenton,  N.  C, 
passine  through  Elizabeth  City,  N.  C,  Hert- 
ford, Moyock,  N.  C. ,  and  other  places  along 
the  track  of  the  Norfolk  &  Southern  Railroad 
to  Berkley  and  Norfolk,  Ya.;  .  .  that  the 
<x>mpany  receives  and  transmits  over  this  line 
^commercial)  messages  at  the  towns  and  vil- 
lages of  Hertford,  Moyock,  and  other  places 
along  said  line  to  any  place  in  North  Carolina 
ivhere  it  has  an  office,  at  the  uniform  rate  of 
twenty-five  cents  per  message  of  ten  words, 
except  at  Edenton  and  Elizabeth  City,"  at 
^hich  two  last-named  offices  the  defemiaot  re- 
'Ceives  no  commerolal  business;  the  said  offices 
being  devoted  exclusively  to  the  business  of  the 
Noru>lk  &  Southern  Railroad  Company,  in  re- 
spect to  the  running  of  its  trains,  etc.  It  is  very 
<:lear  to  us  that,  under  the  authority  given  it 
to  make  rates  for  *'  the  transmission  of  mes- 
sages bj  any  telegraph  line  or  lines  doing  busi- 
ness in  the  state,"  the  commission— subject,  of 
•course,  to  the  right  of  appeal— has  the  inci- 
dental power  of  ascertaining  what  particular 
•corporation  is  at  least  in  the  control  or  opera- 
tion of  the  same.  This  would  seem  indispensa- 
bly necessary  to  a  proper  exercise  of  its  au- 
thority to  fix  rates,  as  well  as  to  know  against 
i^hom  to  proceed,  under  section  10  of  the  Act, 
in  the  event  of  a  violation  of  such  regulation. 

The  exception,  therefore,  in  this^  respect, 
must  be  overruled. 

A  more  serious  question,  however,  is  pre- 
sented bytbe  ruling  of  the  court  upon  the 
third  conclusion  of  the  commission,  which  is 
-as  follows:  "That telegraphic  messa^^es trans- 
mitted by  defendant  over  its  said  line  from 
Elizabeth  City  or  Edenton,  or  other  points  in 
l^orth  Carolina,  to  points  in  said  state,  do  not 
<»nstitute  commerce  between  states,  although 
traversing  another  state  in  the  route,  and  are 
subject  to  the  rate  prescribed  by  the  commis- 
sion." It  appears  from  the  findings  of  fact 
that  the  shortest  and  only  route  over  the  wire 
'Of  the  defendant,  by  which  messages  can  be 
transmitted  to  many  points  In  this  state,  necps- 
aanly  ••  traverses,  in  part,  the  state  of  Vir- 
^nfa,  and  thence  back  into  North  Carolina;" 
and  it  is  insisted  that  such  messages  so  trans- 
mitted are  interstate  commerce,  and  therefore 
not  subject  to  the  tariff  regulation  of  the  com- 
mission. It  is  not  denied  that  the  offices  of 
the  defendant  along  the  line  of  the  Norfolk  & 
Southern  Railroad  Company,  except  those  at 
Edenton  and  Elizabeth  City,  receive  eommer- 

tSSURA. 


cial  messages  for  transmission,  in  the  manner 
described,  to  various  points  in  North  Carolina; 
and  it  is  plain  that  such  business  does  not  re- 
late to  the  intercourse  of  the  citizens  of  this 
state  with  those  of  some  other  state.  It  is 
purely  an  intercourse  between  the  citizens  of 
North  Carolina, through  the  means  afforded  by 
a  corporation  having  extensive  facilities  of  com- 
munication within  the  limits  of  the  said  state; 
and  the  uniform  rates  fixed  by  the  commis- 
sion for  the  business  which  the  said  corporation 
accepts,  or  is  under  legal  obligation  to  accept, 
in  no  wise  affect  or  interfere  with  any  business 
which  the  defendant  undertakes  for  the  citi- 
zens of  Virginia,  either  between  themselves, 
or  with  the  citizens  of  other  states.  Neither 
are  we  able  to  see  how  the  mere  fixing  of 
rates  between  different  points  in  this  state 
can  in  any  way  conflict  with  any  regulation 
which  the  state  of  Virginia  may  have  the 

Sower  to  impose  in  respect  to  its  domestic 
usiness.  It  must  be  manifest,  therefore,  that 
this  business  is  without  a  single  feature  of  in- 
terstate commerce,  unless  it  can  be  found  in 
the  fact  that.  In  the  transmiasionof  a  message, 
it  must  traverse  a  part  of  the  defendant's  own 
line  in  the  state  of  Virginia.  We  have  been 
referred  to  several  cases  in  which  it  has  been 
held,  in  respect  to  the  continuous  carriage  of 
freight  by  a  railroad  company  under  such  cir- 
cumstances, that  a  state  commission  had  no 
power  to  prescribe  rates,  and  also  that  a  state 
had  no  right  to  levy  a  tax  upon  the  gross  re- 
ceipts, even  as  to  that  part  derived  from  the 
transportation  within  its  territory.  State  v. 
Chic<MO,  St,  P.  M.  dO.R,  Co,  40  Minn.  267, 
8  L.  R.  A.388, 2  Inters.  Com.  Rep.  519;  Stern- 
herger  v.  Gape  Fear  d  Y.  V.  R  (Jo.  29  S.  C. 
610,  2  L.  R  A.  105,  2  Inters.  Com.  Rep. 
426;  New  Orleans  (lotton  Exeh,  v.  Cincinnati, 
N.  0,  A  T,  P.  B.  Co,  2  Inters.  Com.  Rep.  289. 
Without  attempting  to  discuss  these  cases, 
and  to  distinguish  them  in  some  particulars 
from  ours,  it  is  sufficient  to  say  that,  if  the^ 
are  not  distinctly  overruled,  their  principle  is 
certainly  in  conflict  with  the  reasoning  of  the 
opinion  of  the  Supreme  Court  of  the  United 
Stales  (Fuller,  Oh.  J.)  in  Lehigh  Valley  ii.  Co, 
V.  Pennsyloania,  145  U.  S.  192,  86  L.  ed.  672. 
The  state  of  Pennsylvania  levied  a  tax  on  the 
gross  receipts  of  all  railroad  companies,  de- 
rived from  the  transportation  bycontinuoua 
carriage  from  points  in  Pennsylvania  to  other 
points  in  the  same  state;  that  is  to  say,  passing 
out  of  Pennsylvania  into  other  states,  and  back 
again  into  Pennsylvania,  in  the  course  of  trans- 
portation. The  Lehigh  Valley  Railroad  Com- 
pany has  no  road  of  its  own  from  Mauch 
Chunk,  Pa.,  to  Philadelphia,  but  in  transport- 
ing its  coal  and  general  freight  traffic,  it  usee 
its  own  line  from  Mauch  Chunk  to  Phillips- 
burg,  N.  J. ,  from  which  point  it  is,  under  an 
arrangement  for  a  continuous  passage  with  the 
Pennsylvania  Railroad  Company,  transported 
by  the  latter  road,  via  Trenton,  to  Philadel- 
phia. It  was  insisted  that  the  state  could 
not  tax  that  part  of  the  groes  receipts  derived 
from  so  much  of  the  transportation  as  was 
wholly  within  the  state  of  Pennsylvania,  be- 
cause the  freight,  during  its  entire  transpor- 
tation, was  impiressed  with  the  charactf*r  of  in- 
terstate commerce.  The  court  sustained  the 
tax,  and.  although  it  may  be  gaid  that  the  de- 
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cision  relates  only  to  that  part  of  the  receipts 
^hich  arose  from  the  transportation  within 
the  state,  yet  it  must  be  apparent,  from  a 
perusal  of  the  opinion,  that  this  conclusion  was 
reached  on  the  ground  that  such  continuous 
transportation  was  not  interstate  commerce. 
Indeed,  the  entire  course  of  the  reasoning  of 
the  court  is  in  support  of  this  very  principle, 
and  is  clearly  applicable  to  the  question  in- 
volved in  this  appeal.  The  language  of  the 
court  is  plain  and  emphatic,  And  we  do  not 
feel  at  liberty  to  ignore  it,  and  especially  when 
it  is  applied  to  telegraphic  communication, 
under  the  peculiar  circumstances  of  this  case. 
The  court,  in  speaking  of  the  grant  of  power 
to  regulate  commerce  between  the  states,  re- 
marked: "But,  as  was  said  by  Chief  Justice 
Marshall,  the  words  of  the  grant  do  not  em- 
brace that  commerce  which  is  completely  in- 
ternal, which  is  carried  on  between  man  and 
man  in  a  state,  or  between  different  parts  of 
the  same  state,  and  which  does  not  extend  to 
nor  affect  other  states.  'Commerce,'  observed 
the  chief  justice,  .^undoubtedly,  is  traffic,  but 
it  is  something  more:  it  is  intercourse.' "  The 
court  further  proceeded  to  say:  "The  point 
of  departure  and  the  point  of  arrival  were 
alike  in  Pennsylvania.  The  intercourse  was 
between  those  points,  and  not  between  any 
other  points.  Is  such  intercourse,  consisting 
of  continuous  transportation  between  two 
points  in  the  same  state,  made  interstate  be- 
cause, in  its  accomplishment,  some  portion  of 
another  state  may  be  traversed?  Is  the  trans- 
mission of  freight  or  messages  between  two 
places  in  the  same  state  made  interstate  busi- 
ness by  the  deviation  of  the  railroad  or  tele- 
graph line  onto  the  soil  of  another  state?" 
Again,  in  another  part  of  the  opinion  it  is  said: 
•*lt  is  simply  whether,  in  the  carriage  of 
freight  and  passengers  between  two  points  in 
the  same  state,  the  mere  passage  over  the  soil 
of  another  state  renders  that  basiness  foreign 
which  is  domestic.  We  do  not  think  such  a 
view  can  be  reasonably  entertained,  and  are 
of  the  opinion  that  this  tazati9n  is  not  open 
to  constitutional  objection  by  reason  of  the  par- 
ticular way  in  which  Philadelphia  was  reached 
from  Mauch  Chunk."  The  court  uses  the 
words  "continuous  passage,"  from  which  it  is 
to  be  inferred  that  if,  after  the  freight  passed 
beyond  Pennsylvania,  it  was  transferred  to  an- 
other transportation  agency  in  New  Jersey, 
and  by  this  other  agency  carried  to  Philadel- 
phia, it  would  be  interstate  commerce;  and  the 
same,  if  consigned  to  a  point  in  New  Jersey, 
and  then  reshipped  to  Philadel])bia.  It  is  in 
evidence  that  the  defendant  owns  and  operates 
a  continuous  wire,  or  system  of  wires,  from 
the  offices  mentioned  to  other  points  in  North 
Carolina,  and  therefore  it  Is  not  compelled  to 
transfer  its  business  to  any  other  agency  out- 
side of  North  Carolina,  in  order  that  it  may 
reach  its  destination  in  this  state.  In  this  re- 
spect, our  case  is  stronger  than  the  one  from 
Pennsylvania,  as  the  road  from  Phillipsburg 
to  Philadelphia  was  owned  and  operated  by 
another  corporation,  and  not  by  the  Lehigh 
Vallej  Railroad  Company.  We  refrain  from 
entering  into  an  extended  discussion  of  the 
subject,  and  are  content  to  follow  the  reason- 
ing of  the  Supreme  Court  of  the  United  States, 
whose  authority  upon  such  questions  is  oon- 
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elusive.  We  will  observe,  however,  that  we 
think  the  principle  laid  down  by  that  court  ia 
peculiarly  adaptable  to  cases  like  the  present,  in 
which  there  is  such  an  exceptional  facility  for 
the  evasion  of  state  authonty  to  fix  the  rate 
of  charges.  This  may  be  done  in  an  instant, 
and  without  expense,  by  so  adjusting  the  wirea 
that  messages  must  go  through  a  part  of  the 
territory  of  another  state.  We  think  the  ex- 
ception should  be  overruled. 

The  remaining  exception  which  it  is  necea- 
saiT  to  consider  relates  to  that  part  of  the 
order  which  substantially  commands  the  de- 
fendant to  open  its  offices  at  Eden  ton  and  Eliz- 
abeth City  for  the  transmission  of  commercial 
messsges.  It'is  urged,  but  not  very  seriously 
pressi'd,  that  the  order  only  means  that  the 
company  shall  transmit  such  messages  at  the 
prescribed  rates  whenever  it  undertakes  to  do 
that  character  of  business  at  those  points. 
The  order  of  the  court  is  not,  in  our  opinion, 
susceptible  of  such  a  construction;  but  what- 
ever doubt  there  may  be  must  surely  vanish 
when  it  is  considered  in  connection  with  the 
finding  of  the  commission  upon  which  it  ie 
based,  and  which  the  court,  in  its  judgment, 
approves  and  adopts.  This  finding  is  that  the 
operators  in  said  offices  "are  the  agents  and 
operators  of  the  defendant,  and  that  it  ia  their 
duty  to  transmit  commercial  messages,  when 
tendered  to  them,  to  points  in  North  Carolina, 
at  the  rate  prescribed  by  the  commission."  It 
is  impossible,  without  violating  all  rules  of  in- 
terpretation, as  well  as  destroying  the  plain 
import  of  language,  to  adopt  the  view  con- 
tended for;  and  it  is  therefore  necessary  to  de- 
termine whether  the  commission  act  conferred 
upon  the  commission  the  authority  to  direct 
that  the  said  offices  should  be  open  for  com- 
mercial business.  That  it  has  no  such  author- 
ity Is  settled  by  the  court  in  Mayo  v.  ^'eetern 
U.  Teleg.  Co,  supra,  (decided  since  the  trial  of 
this  proceeding,)  in  which  it  Is  declared  that 
"there  is  nothing  to  show  the  intent  of  the 
statute  to  give  to  the  commission  power  to  pre- 
scribe other  rules  and  regulations  for  telegraph 
lines  than  those  directed  in  section  26  with  re- 
gard to  their  charges  for  the  transmission  of 
messages,  as  neither  of  the  other  sections  could 
be  made  to  apply  to  telegraph,  even  if  the 
same  had  been  specifically  named."  Under 
this  decision,  so  much  of  the  order  hsIs  open  to 
the  objection  referred  to  must  be  set  aside,  but 
in  all  other  respects  it  is  affirmed.  Let  it  not 
be  understood  that  we  are  deciding  that  a  cor- 
poration like  the  defendant,  exercising  its 
franchise,  the  right  of  eminent  domain,  and 
other  unusual  privileges,  under  a  ^rant  from 
the  state  for  the  benefit  of  the  public,  can  give 
any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  company,  or 
corporation.  This  question  may  be  presented 
when  commercial  messages  have  been  tendered 
and  declined  at  the  said  offices,  but  we  think  it 
would  be  going  outside  of  the  record  to  pass 
upon  it  now;  and  especially  should  we  refrain 
from  doing  so  when  the  intelligent  counsel 
who  appeared  for  the  defendant  very  properly 
concluded  that  the  court  would  not  anticipate 
a  point  of  such  importance,  and  therefore  did 
not  deem  It  necessary  to  discuss  it. 

T/he  order  qftlie  court  i%  fnodifled  and  afflrmed. 
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*  !•  In  law,  the  name  of  aperwrn  eoiudate 
of  one  given  name  ana  one  ramanfte, 

the  tvro,  usbiff  the  fflren  name  first  and  the  ear- 
oame  lasc  constitute  such  person^s  leml  name: 
and  to  be  iflrnorant  of  either  the  idven  or  sur- 
name of  suob  a  one  Is  to  be  Ignorant  of  such  per- 
son's name,  within  the  meaning  of  section  148  of 
the  Ck)de  of  Civil  Procedure. 

8*  The  law  requires  that  a  defendant 
■hall  be  ened  by  his  true  name  if  the 
■ame  is  known  or  can  be  ascertained  b7  the 
part7BuInflr  him;  and  under  seotlon  W  of  the  Oode 
of  CiTll  Procedure  a  court  obtains  no  Jurisdiction 
over  the  person  of  a  defendant  served  with  sum- 
mons by  leaving  a  copy  thereof  at  his  usual  place 
of  residence,  unless  such  defendant  is  designated 
by  his  true  name,  except  In  cases  brought  under 
section  28  of  the  Oode  of  Civil  Procedure. 

8.  Under  section  148  of  the  Code  of  CiTll 
Procednreif  a  defendant  is  sned  by  any 
name  and  deseription  other  than  his 
true  name*  except  in  actions  brought  under 
section  23  of  the  Oode  of  Civil  Procedure,  a  court 
acquires  no  jurisdiction  over  him  by  the  sberiif 
leaving  a  copy  of  the  snmmonslat  such  defend- 
ant*B  usual  place  of  residence.  Accordingly, 
where  E.  suedTF.  Olsen,  (full  name  unknown.)** 
the  sheriir  returned  that  he  served  the  summons 
on  '*F.  Olsen,  (full  name  unknown,)**  by  leaving 
a  copy  thereof  at  his  usual  place  of  residence. 
Tlie  court  defaulted  ''F.  Olsen,  (full  name  un- 
known)** and  rendered  a  personal  judgment 
against  him.  In  proceedings  by  B.  against  Fer- 
dinand Olsen  to  show  cause  why  judgment  (the 
same  having  become  dormant)  should  not  be  re- 
vived against  him,— Hald,  that  the  court  acquired 
DO  jurisdiction  over  Ferdinand  Olsen  by  a  copy 
of  the  summons  eft  at  his  usual  place  of  resi- 
dence, and  that  the  judgment  rendered  against 
him  In  the  name  of  **F.  Olsen,  (full  oame^on- 
known,)**  was  a  nullity. 

4*  A  person  summoned  to  shoir  cause 
why  a  dormant  Judgment  shcnild  not 
be  reviwed  against  mm  may  Interpose  the  de- 
fense that  such  judgment  is  void,  because  the 
court  pronouncing  It  had  do  jurisdiction  over 
him,  when  such  lack  of  jurisdiction  appears  on 
the  face  of  the  record  of  such  judgment. 

(January  10,  180U 

ERROR  to  the  District  Ck>urt  for  Donglai 
County  to  review  a  judgment. to  favor  of 
defendant  in  a  proceedtng  to  revive  a  prior 
judgment  which  was  alle^^  to  have  been  re- 
covered against  defendant    Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mean,  James  A.  Powers  and  Switsler 
A  Mclnwoshf  for  plaintiff  in  error: 

Bat  one  Christian  name  is  recognized  by 
the  courts. 

*Headnotes  by  Baoah,  0, 

Koxs.— For  fun  presentation  of  the  law  as  to  ao- 
ilDlsitloD  and  use  of  name  by  an  Individual,  see 
fiots  to  Laflln  *  B.  Powder  Oo.  v.  Steytler  (Pa.)  U 
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Maxwell,  PL  &  Pr.  p.  87;  Chhen  r.  State, 
52  Ind.  847.  21  Am.  Rep.  179;  Phillipa  v. 
Evans,  64  Mo.  17. 

Where  parties  are  known  by  different  names 
either  one  may  constitute  the  Christian  name 
in  contemplation  of  law. 

Qoodenow  t.  Tapvan,  1  Ohio,  63. 

In  Nelson  v.  Highland,  18  Cal.  75,  the  coart 
says:  "  We  do  not  think  it  was  a  good  ground 
of  demurrer  that  the  Christian  name  of  one  of 
the  plaintiffs  does  not  apfiear  in  the  record. 
We  cannot  judicially  know  that  one  of  the 
plaintiffs  had  either  a  Christian  or  a  heathen 
name,  or  that  it  is  necessarily  untrue  that  he 
has  forgotten  it  if  he  had.  Judgment  re- 
versed and  cause  remanded." 

Bliss  on  Code  Pleading,  §  146a,  says:  "The 
code  does  not  dispense  with  the  rule  which  re- 
quires the  pleader  to  give  the  true  name,  and 
whether  an  apparently  initial  letter  will  be 
treated  as  itself  a  name  must  depend  upon  the 
manner  in  which  the  question  is  raised.  In 
the  absence  of  anything  in  the  record,  or  in 
the  pleading  or  motion  to  the  contrary,  the 
court  will  be  warranted  in  so  treating  it.  The 
party  who  objects  to  the  pleading  must  do  so 
for  misnomer  and  give  the  true  name." 

Section  28,  Code  of  Civil  Procedure,  pro- 
vides absolutely  for  the  proper  proceeding  in 
suing  upon  instruments  where  party  has  signed 
himself  or  herself  in  a  particular  style,  and 
then  as  by  reference  to  another  section  con- 
cludes: "Instead  of  stating  the  Christian  or 
first  name  or  names  in  fuU,"  but  it  does  not 
say  that  suits  cannot  be  commenoed  by  the  in- 
itial letter  of  the  Christian  name  in  other  cases. 

Where  names  are  spelled  differently  but 
substantially  alike  in  sound,  it  will  not  vitiate 
the  proceeding.  Thus  Mars  is  idem  $(man» 
with  Marres. 

Com.  V.  8t(me,  108  Mass.  421. 

So,  too,  Erwin  with  Irwin. 

WiUiams  v.  Hitgie,  88  Ind.  808. 

So,  too,  Brennan  with  Brenham. 

Miller  v.  Brenham,  68  N.  T.  88;  Maxwell, 
n.  &  Pr.  p.  88. 

In  the  case  of  Johnetm  t.  Jonee,  2  Neb.  181, 
this  court  decided  that  where  service  was  made 
on  Harrison  Jones  and  the  return  showed 
served  on  H.  Jones,  that  judgment  against  H. 
Jones  would  be  good,  notwithstanding  the  fact 
that  there  might  be  several  parties  bearing  the 
name  of  H.  Jones  in  the  same  town. 

bee  also  Tweedy  v.  Jarvie,  27  Conn.  44; 
Jonee^e  Estate,  27  Pa.  886;  Morse  y,  Engle^  28 
Neb.  545;  Ooodentns  v.  Tampan,  eupra;  Seoti 
V.  White,  71111.  287;  Maler  v.  Brenhan, 
supra;  Com.  t.  Oleason,  110  Mass.  66;  Kemp 
Y.  MeGormiek,  1  Mont.  428. 

Section  148  refers  to  cases  where  the  identity 
and  full  Christian  and  surname  of  a  defendant 
is  not  within  the  knowledge  of  the  plaintiff 
and  has  references  to,  and  was  passed  for  the 
purpose  of  reaching  a  different  class  of  cases 
than  the  one  at  bar. 

Bosencrant^T,  Rogers,  40  Cal.  491. 

Mr.  C.  P.  Halliiran,  for  defendant  in 
error: 

A  name  aa  defined  in  Bouvier's  Law  DUy 


See  also  30  L.  R.  A.  400. 
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tionar;  U  one  or  more  words  to  dtatiuguUh  b 
pikrticnlar  Individual. 

Bt  the  commoa  law  lince  the  time  of  Wil- 
liam (he  Horman.  a  full  name  coQsista  of  ooe 
ClirUtian  or  triven  name,  and  one  euraanie  or 
patronymic,  tlie  two,  using  the  Chrisika  name 
first  and  the  Burname  laM,  coiiatitut«  tb«  legal 
Dame  of  !he  person. 

ScAofield  V.  Jenningi,  68  lad.  2SS. 

Even  though  the  defendant  had  knowledge 
of  the  pendenc;  of  suit  before  rendition  of 
Jud^meot,  that  alone  will  not  cure  a  defective 
service.  If  It  did  our  courts  would  be  open 
to  fraud  and  the  prerequisites  now  indiepensa' 
ble  to  the  renduioD  of  a  valid  Jadgment 
would  be  dispentied  with.  Where  a  summons 
■gstaet  an  individual  is  served  bj  leavlog  a 
cerlifled  cop;  at  his  usual  place  of  buaineas 
Ihe  court  acquirea  no  junsdicllon. 

Avitman  A  Taylor  Cb.v.  Steinan.  B  Neb, 
112., 


\,  v.,  filed  the  following  opinion; 
On  Bie  23d  day  of  December,  1B80,  Law- 
rence C.  Enewold  brought  suit  on  an  ac- 
couat  in  the  county  court  of  Douglas  count; 
againgt  one  Olsen.  In  the  petition  filed, 
Olaen  was  described  as"  F.  Olsen  (full  name 
unknown) . "  Tlie  sheriff's  return  of  the  sum- 
mons  in  the  case  waa  as  follows;  "On  De- 
cember 23,  1R86.  I  received  this  writ,  and  on 
Decemlier  23,  1886,  I  served,  by  leaving  a 
certifled  copy  of  this  writ,  and  indorsements 
thereon,  at  the  usual  place  of  residence  of 
the  withln-named  F,  Olsen,  the  defendant, 
In  Douglas  county,  Nebraska."  The  further 
proceedings  of  the  county  court  In  the  case 
were  as  follows:  ".January  4,  188T,  on  the 
call  of  the  docket,  this  day.  It  appearing  to 
the  court  that  the  defendant,  F.  Olsen, litis 
been  served  with  a  summons,  and  has  failed 
to  appear,  olcad.  answer,  or  demur  thereto, 
and  is  in  default :  Now,  therefore,  on  mo- 
tion of  plainllS'E  attorney,  it  is  ordered  that 
default  of  the  defendant  be,  snd  the  same  is 
hereby,  entered  a);ainBt  him."  The  same  day 
the  case  came  on  for  trial  to  the  court.  L.  C. 

lid  defend ' 
^Down),  is 

adjudged, 
X  C.  Ene- 
a  petition 

a  day  the 
said  judg- 
and  Olsen 
should  show  cause  why  it  should  not  be. 
Oq  February  10,  1892,  a  copy  of  this  order 
was  duly  served  on  Ferdinand  Olsen,  and  he 
appeared  in  the  county  court,  and  objected 
to  a  revival  of  said  judgment,  on  the  ground 
that  the  same  was  void,  as  he  (Olsen)  was 
named  in  thesiimmoos  "F.  Olsen  (full  name 
unknown)  ;"  that  the  court  could  only  ac- 
quire jurisdiction  over  him  by  the  personal 
service  of  summons;  and  that  the  leaving  a 
copy  of  the  summons  at  his  usual  place  of 
residence  was  not  such  service  upon  him  as 
Invested  the  court  with  jurisdiction  over  his 
person.  The  county  court  sustained  the  ob- 1 
22  L.  R.  A. 


jection,  and  dismissed  the  appUcatiou  to  re- 
vive the  judgment.  EoewoM  took  this  order 
to  the  district  court,  where  the  ruling  of  tho 
county  court  waa  afBrmed ;  and  Enewold 
bringstho  judgment  of  thedistrict  court  hero 
for  review. 

Section  SQ  of  the  Code  of  Civil  Procedure 
provides;  "The  service  [of  summons]  shall 
be  by  delivering  a  copy  of  the  summons  to 
the  defendant  personall;,  or  by  leaving  one 
at  his  usual  place  of  residence,  at  any  time 
before  the  return  day."  Section  148  of  the 
Code  of  Civil  Procedure  provides :  "  When 
ijie  plaintiff  ahall  be  ignorant  of  the  name  ot 
a  defendant,  such  defendant  may  be  desig- 
nated in  any  pleading  or  procecaing  by  any 
name  aod  description,  and  when  his  true 
name  is  discovered,  the  pleading  or  pro- 
ceeding may  be  amended  accordingly.  Tlie 
plaintiff  to  such  chsc  must  state,  in  ilic  vt-ri- 
ficatlonof  his  petitioD.  that  be  could  uotdis- 
cover  the  true  name  and  the  summons  must 
contain  the  words :  '  real  name  unknown, '  and 
a  copy  thereof  must  be  served  persooally 
upon  the  defendant."  The  law  requires  that 
a  defendant  shall  be  sued  by  his  correct  nam* 
if  known  to  the  plaintiff  suing  him,  and  thi9 
section  6B  defines  what  shall  be  G-.:Dtcient 
notice  to  him  when  thus  sued.  Hut  caMS 
may  and  do  arise  where  the  correct  name  oF 
a  party  about  to  be  sued  is  unknown  to  the 
plaintiff  desiring  to  brine  the  action.  To 
meet  such  cases,  Uils  section  148  was  enacted, 
by  which  the  party  sued  may  lie  designated' 
by  any  name  and  description  ;  but,  to  Au- 
thorize the  suing  of  a  parly  by  a  name  ami 
description,—!,  e.  by  any  other  than  his  cor* 
rect  name. — ^the  statute  not  only  requires  that 
the  plaintiff  should  be  ignorant  of  the  cor- 
rect name  of  the  party  against  whom  he  de- 
sires the  law's  process  under  a  pseudonym, 
but  to  make  oath  that  he  has  not  been  able 
to  discover  the  party's  true  name.  These 
prerequisites  complied  with,  the  plaintiff 
may  proceed  against  the  party  by  whatever 
name  and  description  he  choses.  but  the  sum- 
mons of  such  case  must  contain  the  word* 
"real  name  unknown,"  and  be  personally- 
served  on  the  defendant  sued,  CTcept  in  cases 
brought  under  section  83  of  the  Code  of  Civil 
Procedure.  The  law  presunies  that  a  partv 
will  see  a  summons  left  at  his  usual  place  ot 
re!!idcnce :  and  if,  in  such  summons,  he  is 
notified  by  his  true  name  that  he  has  been 
sued,  he  must  appear  and  make  a  defense.  If 
he  has  one ;  and,  if  he  fails  to  appear  in 
obedience  to  the  writ's  command,  he  thereby 
confesses  his  liability  and  want  of  defense  to 
the  action,  and  is  concluded  by  the  judg- 
ment. But  the  law  doea  not  require  Ferdi- 
nand Olsen,  should  he  find  on  bis  doorstep 
a  summons  directed  to  "P.  Olsen,"  to  know 
that  such  summons  was  meant  for  him.  In 
such  a  case,  to  require  Ferdinand  Olsen  to 
appear  in  obedience  to  the  command  of  sucb 
summons,  or  be  concluded  by  the  judgment, 
the  summons  must  be  delivered  to  him  per- 
sonalty. Ferdinand  Olsen  may  suspect  auclt 
summons  was  intended  for  him, — may  even 
know  it :  yet,  until  a  copy  of  it  is  personally 
served  on  bim,  he  Is  not  notified  of  a  snlt 
against  him. 

The  inquiries  here  are;    What,  within  tb» 
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nieaniDg  of  this  section  148,  constitutes  a 
person's  true  name?  And,  if  Enewold  was 
ifTQorant  that  Olsen's  given  name  was  "  Ferdi- 
nand," was  Enewold  Uien  ignorant  of  Olsen's 
true  name,  within  the  meaning  of  said  sec- 
tion 148?  In  Sehafield  y.  Jennings,  68  Ind. 
S^,  it  is  said :  **  By  the  common  law,  since 
the  time  of  William  the  Norman,  the  full 
name  consists  of  one  Christian  or  given  name, 
and  one  surname  or  patronymic.  The  two, 
using  the  Christian  name  first,  and  the  sur- 
name last^  constitute  the  legal  name  of  the 
person."  It  follows,  then,  that  a  person's 
legal  name  is  made  up  of  his  first  or  given 
name  and  his  surname  or  patronymic,  and  for 
one  to  be  ignorant  of  either  is  to  be  ignorant 
of  such  person's  name,  within  the  meaning 
of  said  section  148 ;  and  that  in  order  to  in- 
yest  the  county  court  with  jurisdiction  over 
Ferdinand  Olsen,  in  the  suit  brought  by 
Enewold  against  him  under  the  name  of  ''F. 
Olsen  (full  name  unknown),"  the  summons 
in  whidi  Ferdinand  Olsen  was  so  designated 
must  have  been  personally  served  on  him.' 
This  not  having  been  done,  the  jud^ent 
rendered  by  the  county  court,  and  which  it 
is  here  sought  to  revive,  was  void.  That 
auch  summons  was  left  at  Ferdinand  Olsen's 
usual  place  of  residence,  and  that  he  was 
aware  of  it,  count  for  notliing.  It  mi^ht  as 
well  have  been  retained  by  uie  sheriff,  and 
Olsen  notified  by  mail  of 'its  existence.  A 
personal  Judgment  rendered  against  a  defend- 
ant, without  notice  to  him,  or  an  appearance 
by  him,  is  witiiout  Jurisdiction,  and  is  ut- 
terly and  entirely  yoid.  Black,  Judgm. 
^  220.  A  statute  which  allows  one  party  to 
take  a  personal  Judgment  against  another, 
on  proof  that  notice  of  suit  was  left  at  the 
defendant's  usual  place  of  residence,  ought 
not  to  be  extended  to  cases  where  the  party 
ia  sued  by  any  other  than  his  true  name. 
In  this  proceeding— one  to  revive  a  dormant 
judgment — Olsen  is  called  on  to  show  cause 
why  the  judgment  should  not  be  reviyed, 
and  he  alleges,  as  a  reason  why  this  should 
not  be  done,  that  such  judgment  is  void,  and 
that  this  appears  from  the  record  itself.    Can 


Olsen  be  heard  to  make  this  objection  in  this 
proceeding?  We  think  he  can.  In  Wright 
y.  Sweet,  10  Neb.  190,  it  is  said:  ^'Upon 
proceedings  to  revive  a  judgment  which  has. 
become  dormant,  ...  no  objection  will 
be  heard  which  seeks  to  go  behind  the  orig- 
inal Judgment."  But  this  case  does  not  de- 
cide, nor  was  it  intended  to  decide,  that  % 
person  against  whom  it  was  sought  to  revive 
a  Judgment  might  not  make  the  objection 
that  such  Judgment  was  void, — that  is  to  say, 
that  there  was  no  such  Judgment, — and  that 
such  fact  appeared  on  the  face  of  the  record. 
Suppose  that  Olsen  had  disregarded  the  no- 
tice served  on  him  to  show  cause  why  thia 
Judgment  should  not  be  revived ;  the  con- 
ditional order  of  revivor  then  would  have 
become  absolute,  and  there  are  authoritiea- 
which  hold  that  such  order  of  reyivor  would 
estop  Olsen  from  claiming  that  the  original 
judgment  was  void,  the  proceeding  to  revive 
being  in  the  nature  of  a  suit  on  the  judgment 
and  the  order  of  revivor  itself,  a  Judgment 
that  the  Judgment  reyived  was  valid  and  in 
full  force.  Gamparet  v.  Hanna,  84  Ind.  74 ; 
KeUy  y.  D<mlin,  70  111.  878 ;  Van  Fleet,  Col- 
lateral  Attack,  §  236,  and  cases  there  cited. 
This  point  is  not  necessary,  however  to  the 
decision  of  the  case  under  consideration.  It 
is  not  raised  by  counsel  in  tlieir  briefs,  and 
we  do  not  determine  it.  Nor  must  wo  be 
understood  as  deciding  that  a  judgment  ia 
void  because  the  defendant  is  sued  or  sum- 
moned or  described  in  the  Judgment  rendered 
against  him  by  a  fictitious  name,  or  because 
he  is  designated  by  an  initial  letter  of  hia 
^iven  name.  What  we  do  decide  is  that  the 
judgment  rendered  by  liie  county  court  in  the 
case  of  En&wotd  y.  *^F,  Olsen  (full  name  un- 
known)," was  void,  as  a  Judgment  against 
Ferdinand  Olsen,  because  the  summons  in 
the  case  was  not  personally  served  on  him. 
There  is  no  error  in  the  record,  and  th0 
judgment  is  affirmed. 

JSiwuMp  O.y  concurs;  Irrlne*  (7.,  having 
presided  at  the  trial  below,  took  no  part  in 
the  decision  here. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Mary  J.  CHENERY 

V. 

FITCHBURG  R.  CO. 


(. 


.) 


!•  iln  invitation  to  the  pablic  to  eroae  a 
railroad  at  a  certain  place  at  which  the 
oompony  must  therefore  use  reasonable  oare  to 
protect  the  oroeseis  to  not  sbown  as  a  matter  of 
law  by  the  fact  that  people  are  accustomed  to 
crosB  tbere  witbout  objectioo,  although  the  fact 
of  oontlDuous  oroflsioff  might  be  evidence  to  the 
Jory  of  a  license. 

8.  An  implied  Invitation  or  Ueenae  to 
the  pnblic  to  cro—  a  railroad  track  at  a 

Nora.— For  Implied  license  to  go  upon  railroad 
track,  see,  la  connection  with  the  above  case,  the 
fwte  to  Central  U.  &  Bkg.  Co.  v.  Rylee  (Ga.)  13  L, 
R.  A.  634. 
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certain  place  can  arise  only  from  such  appear- 
ances or  clrcnmstances  as  would  lead  ordinarily 
pradent  and  IntelUgeot  persons  to  understand 
that  the  croesing  was  public 

I  November  29, 18QS.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Worcester  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant '• 
negligence,  which  resulted  in  a  verdict  ia 
defendant's  favor.     Overruled, 

The  case  sufficiently  appears  in  the  opin- 
ion. 
Messrs.  Rice,  Kin^  ft  Rice*  for  plaintiff  r 
The  plaintiff  requested  the  court  to  in- 
struct the  jury  as  follows :  **If  the  jury  find 
that  Dodge's  Lane  and  crossing  (so  called) 
was  a  'traveled  way'  over  which  people  were 


-     See  also  23  L.  R.  A.  203,  715;  24   L.  R.  A.  531;  39  L,  R.  A.  399. 
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•ocuBtomed  to  drive,  and  against  which  cus- 
tom or  practice  the  defendant  had  made  no 
objection,  then  the  persons  in  the  carriage 
described  in  this  case  were  not  guilty  of  tres- 
pass in  traveling  upon  said  lane,  and  attempt- 
ing to  cross  over  aefendant's  railroad  at  the 
«aid  crossing.  In  such  case  the  defendant  is 
under  obligation  to  use  reasonable  care  to 
protect  persons  crossing  the  railroad.** 

In  support  of  that  ruling,  see  — 

Corrigan  v.  Union  Sugwr  Refinery^  9S  Mass. 
977,  96  Am.  Dec.  685 ;  8mft  v.  8iaUn  Island 
Rapid  Transit  Co,  128  N.  Y.  645 ;  Schindler 
v.  Mihoaukee,  L,  8.  <&  W.  E.  Co.  87  Mich. 
400 ;  I^orfolk  dt  W.  E.  Co.  v.  Carper,  88  Va. 
656 ;  Hooker  ▼.  Chicago,  Jf.  dt  8t.  P.  E,  Co. 
76  Wis.  642 ;  Davis  v.  Chicago  <fe  N.  W.  E. 
Co,  58  Wis.  646,  46  Am.  Rep.  667 ;  Clampit 
v.  Chicago,  St.  P.  d  E.  C.  E  Co.  84  Iowa, 
71 ;  Campbell  v.  Boyd,  88  N.  0.  129,  48  Am. 
Rep.  740 ;  Barrett  v.  Midiand  E,  Co.  1  Fost. 
A  P.  861. 

It  was  an  error  to  impress  upon  the  minds 
of  the  jury  that  the  care,  judgment,  and  pru- 
dence of  the  plaintiff  in  determining  whether 
AS  one  of  the  public  she  was  invited  to  pass 
over  the  crossing,  must  necessarily  be  the 
Judgment  of  an  ordinarily  intelligent  and 
prudent  man.  The  plaintiff  should  not  be 
called  upon  to  exercise  more  than  the  judg- 
ment of  an  ordinarily  intelligent  and  prudent 
woman. 

Whether  the  care,  judgment,  intelligence, 
And  prudence  of  the  plaintiff  regarded  as  an 
ordinarily  prudent  and  intelligent  woman 
would  be  equal  to  that  exercis^  by  an  or- 
dinarily prudent  and  intelligent  man  in  any 
particular  case,  could  not  be  stated  as  matter 
of  law. 

This  is  akin  to  the  principle  on  which  the 
degree  of  care  exercised  by  children  is  held 
not  equal  to  that  exercised  by  adults. 

0'  Connor  v.  Boston  <&  L.  E.  Corp.  186  Mass. 
852 ;  Brown  v.  Sherer,  155  Mass.  88 ;  Johnson 
V.  KeUeher,  155  Mass.  126;  O'Shaugnessy  v. 
Suffolk  Brew,  Co.  146  Mass.  669 ;  Mattey  v. 
WiittieT  Mach.  Co,  140  Mass.  887 ;  Munn  v. 
Eeed,  4  Allen,  481.  See  Bethmofnn  r.  Old 
Colony  E,  Co.  155  Mass.  852. 

Messrs.  W.  S.  B.  Hopkins  and  Frank 
B.  Smith  for  defendant. 

Holmest  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  running  down  the 
plaintiff  at  a  point  on  the  defendant's  track 
where  it  is  crossed  by  a  private  way  along 
which  she  was  traveling.  The  plaintiff  asked 
for  an  instruction  to  the  effect  that  if  people 
were  in  the  habit  of  using  the  crossing,  and 
the  defendant  had  made  no  objection,  the 
plaintiff  was  not  a  trespasser,  and  the  defend- 
ant was  bound  to  use  reasonable  care  to  pro- 
tect her.  The  judge  refused  this,  but  in- 
structed the  jury  in  substance  that  if,  taking 
the  whole  condition  of  things  into  account, — 
the  physical  condition  of  the  crossing,  the 
width  of  it,  the  extent  to  which  it  was  trav- 
eled, etc., — a  reasonably  intelligent  and  pru- 
dent man  would  have  understood  that  the 
defendant  by  implication  declared  that  the 
crossing  was  public,  and  that  he  as  a  member 
of  the  public  might  pass  over  it,  the  defend- 
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ant  was  bound  to  do  what  was  reasonable  and 
necessary  to  do  in  order  to  protect  an  ordi- 
narily intelligent  and  prudent  man  who  was 
rightfully  there.  The  plaintiff  excepted  to 
the  refusal  to  role  as  requested,  and  excepted 
in  a  general  way  at  the  end  of  the  charge. 

The  general  exception  to  the  charce  adds 
nothing  to  the  exception  to  the  refusal  to  rule 
as  requested,  except,  perhaps,  to  make  ex- 
plicit an  implied  exception  to  rulings  in- 
consistent with  the  one  requested ;  and  it 
seems  doubtful  whether  the  refusal  of  the 
plaintiff's  request  was  understood  at  the  time 
to  be  more  than  a  refusal  to  adopt  the  pre- 
cise form  of  words,  or  to  Indicate  a  difference 
of  view  upon  the  criteria  of  liability.  How- 
ever, there  is  a  difference  between  the  two 
rules  as  stated,  although  no  attention  was 
drawn  to  it. 

The  ruline  asked  for  lays  it  down  as  mat- 
ter of  law  uitLt  if  people  are  accustomed  to 
cross  a  railroad  track  at  a  certain  place,  and 
the  company  makes  no  objection,  this  imports 
'a  license  from  the  company,  and  that  such  a 
license  imposes  a  duty  to  use  reasonable  caie 
to  protect  the  crossers.  But,  even  if  we  are 
to  assume  the  use  of  the  crossing  to  be  with 
knowledge  of  the  company,  it  seems  &  strong 
thing  to  say  that  the  very  state  of  facts  which, 
if  continued  twenty  years,  would  create  a 
right  of  way,  on  the  presumption  that  the 
user  was  adverse,  that  is,  without  a  license; 
Johanson  v.  Boston  dh  M.  E.  Co.,  158  Mass. 
67,  69,  shall  be  presumed,  up  to  the  very  last 
moment  of  the  twenty  years,  to  have  been 
with  license.  We  are  aware  that  language 
has  been  used  in  other  states  which  seclns  to 
sanction  the  plaintiff's  proposition,  Barry  v. 
New  Y<yrk  Cent.  A  H.  E.  E.  Co.  92  N.  Y.  2«9, 
292,  44  Am.  Rep.  877 ;  Swift  v.  StaUn  Island 
Eapid  Transit  E.  Co,  123  N.  Y.  645,  649; 
Taylor  v.  Belatoare  d  H.  Canal  Co.  113  Pa. 
162,  176,  67  Am.  Rep.  446;  but  we  think  it 
would  be  going  (;^uite  as  far  as  is  possible  if 
the  fact  of  continuous  crossing,  standing 
alone,  were  allowed  to  be  considered  by  a 
jury  as  evidence  of  a  license.  See  Sweeny  v. 
Old  Colony  <&  N.  E.  Co.  10  Allen,  868,  374. 
87  Am.  Dec.  644.  Usually,  and  in  the  pres- 
ent case,  that  fact  does  not  stand  alone,  but 
there  are  other  circumstances  which  will  aid 
in  determining  whether  ihe  use  is  adverse, 
and  therefore  wrongful  unless  with  title,  or 
is  permissive.  All  these  facts  were  left  to 
the  jury,  including  the  extent  to  which  the 
crossing  had  been  traveled,  and  this  waa  aa 
much  as  the  plaintiff  could  ask. 

If  the  plaintiff  was  a  trespasser,  the  defend- 
ant was  not  liable.  MclCachem  v.  Bosttm  S 
M.  E.  Co.  150  Mass.  616 ;  Morrissey  v.  East- 
ern E.  Co.  126  Mass.  877,  80  Am.  Rep.  686. 
The  analofiry  of  spring  guns  and  mantraps 
does  not  apply.  In  those  cases  the  defendant 
does  an  act  which  contemplates  the  presence 
of  the  plaintiff  on  the  spot,  and  which  not 
only  produces  its  effect  after  he  is  there,  bat 
is  intended  to  do  so.  His  actual  intent  makes 
the  defendant  the  last  wrongdoer.  He  inter- 
venes between  the  wrongful  act  of  the  plain- 
tiff and  the  result  complained  of  as  much  as 
if  he  had  assaulted  him  in  person.  But  when 
the  act  complained  of  is  done  with  a  different 
intent,  sucn  as  the  ordinary  running  of  its 
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trains  by  a  railroad,  the  defendant  has  the 
right  to'asBunie  that  'wronedoers  will  not  be 
apon  its  premises,  and  will  be  presumed  not 
to  have  anticipated  them  until  the  fact  is 
shown  to  have  been  otherwise.  Hayes  r. 
Byde  Park,  158  Mass.  514,  12  L.  B.  A.  249. 

If  the  plaintiff  was  a  licensee,  and  nothing 
more,  her  case  stands  no  better.  As  against 
a  bare  licensee,  a  railroad  company  nas  a 
right  to  run  its  trains  in  the  usual  way  with- 
out special  precautions,  if  the  circumstances 
do  not  of  themselves  give  warning  of  his 
probable  presence,  and  he  is  not  seen  until 
it  is  too  late.  Eanki  v.  Boston  db  A,  R.  Co. 
147  Mass.  495,  496 ;  Juns  T.  Boston  d  A,  B. 
Co.  153  Mass.  79,  82. 

If  the  circumstances  did  give  warning  of 
the  plaintiff's  probable  presence,  it  was  be- 
cause the  mode  in  which  the  crossing  was 
prepared,  coupled  with  the  other  facts  in 
evidence,  showed  an  **  invitation, "  as  that 
word  commonly  has  been  used  and  under- 
stood. Sweeny  v.  Old  Colony  db  N,  B.  Co.  10 
Allen,  868,  87  Am.  Dec.  644;  Murphy  v. 
Boston  d  A.  B.  Co.  188  Mass.  121 ;  Holmes 
▼.  Drew,  151  Mass.  578 ;  Flummer  ▼.  Dill,  156 
Mass.  426,  480 ;  Btef)ens  y.  Nichols,  155  Mass. 
472,  15  L.  R.  A.  459.  The  judge  rightly  in- 
structed the  jury  mainly  with  reference  to  a 
possible  finding  that  there  was  such  an  in- 
vitation, although,  as  we  have  stated,  he  also 
used  language  importing  that  the  defendant 
would  be  liable  in  case  of  a  license.  No  at- 
tention seems  to  have  been  directed  to  the 
distinction  by  any  one. 

In  explaining  to  the  Jury  what  he  meant 
by  a  ** reasonably  intelligent  and  prudent 
man,"  the  judge  said  that  they  were  not  to 
inquire  what  conclusion  a  woman  or  child 
would  come  to  with  reference  to  the  way, 


but  that  the  test  was  whether  an  ordinarily 
intelligent  and  prudent  man  would  under- 
stand that  there  was  an  invitation  to  use  the 
crossing  as  a  public  way.  This  expression 
was  selected  for  criticism  in  argument,  but 
no  exception  was  taken  to  it  except  the  gen- 
eral exception  to  a  charge  which  fills  three 
quarto  pages  of  print.  As  we  have  inti- 
mated, such  an  exception  is  not  enough  to 
raise  the  point.  Curry  v.  Porter,  125  Mass. 
94.  If,  however,  we  were  to  consider  it,  we 
should  see  no  error.  Theoretically,  at  least, 
there  must  be  a  line  at  which  the  preparation 
of  the  face  of  the  earth  will  express  the 
owner's  assent  to  its  being  entered  upon,  and 
short  of  which  it  will  not  express  such  as- 
sent. The  theory  is  the  same  when  the  facts 
relied  on  are  more  complicated.  But  as  the 
law  is  not  prepared  with  an  infinite  number 
of  plans,  pictures,  and  explanations  to  meet 
all  possible  cases,  it  has  to  adopt  some  short 
test.  What,  then,  is  it  fair  to  require  of  an 
owner  as  against  strangers?  If  they  enter 
without  his  license,  they  are  trespassers, 
however  incompetent  and  wanting  in  judg- 
ment they  may  be.  What  must  he  do  to  di- 
minish his  rights?  Clearly,  it  is  not  enough 
that  he  puts  something  on  his  land  which 
may  tempt  or  al  1  ure  a  chi  Id  or  a  fool.  Daniels 
V.  New  York  A  N.  B.  K  Co.  154  Mass.  849, 
18  L.  R.  A.  248.  It  must  be  something 
which  by  a  general  standard  of  understand- 
ing gi  ves  leave  to  en ter.  That  standard  is  the 
understanding  of  the  ordinarily  prudent  and 
intelligent  person ;  not  man  as  against  woman, 
but  a  person  possessed  of  ordinary  intelli- 
gence and  prudence  as  against  one  who  has 
less  than  the  ordinary.  This  is  what  the 
judge  meant,  and  we  think  that  he  was  right. 
E^Bceptions  overruled,     - 
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Maty  E.  HAGGART  ei  al.,  AppU., 

v. 

John  8TEHLIN  et  al. 


i. 


.Ind. 


.) 


1  •  A  atatute  providing^  for  the  llcenaliis 
of  liquor  aeUera  in  not  miconatitiitioiial 

on  the  firround  that  it  is  to  promote  their  business 
or  that  it  oonfers  a  privilege  to  do  an  unlawful 
act  since  in  the  absenoe  of  any  statute  on  the 
subject  the  busiuera  would  be  open  to  alL 

8.  A  saloon  conntitateii  an  actionable 
nnisance  to  neig^hborinf^  property 
owners*  whose  property  is  largely  depreciated 
Id  selliDfir  and  rental  value  by  reason  of  the  prox- 
imity of  the  salooD.  frequented  by  persons  for 
the  purpose  of  drinktnff  intoxicating  liquors 
therein,  when  it  is  established  in  a  residence 
neiirbborhood  that  had  been  previously  tree  from 


such  business  and  which,  aside  from  resfdenceSi 
included  little  except ch arches,  schools,  a  female 
college  and  an  orphan  asylum,  and  in  which  the 
people  are  largely  opposed  to  saloons. 

8.  The  lessor  of  a  bnildin^  Ibr  use  as  a 
saloon*  which  will  constitute  an  actionable 
nuisance  to  neighboring  property  owners,  is  U- 
abie  to  them  for  the  damage  resulting  from  such 
use. 

4.  A  saloon  keeper*s  license  for  the  sale 
of  intoxicating  liquors  is  no  defense 

against  liability  to  adjoining  property  owners,  as 
to  whom  his  saloon  may  constitute  an  actionable 
nuisance. 

6*   An  injunction  will  not  lie  in  all  cases 

to  prevent  the  maintenance  of  a  nuisance  causing 
damage  to  private  property,  but  the  remedy  may 
be  by  an  action  for  damages. 

{Howards  Oh.  J.«  and  Hatkneth  J**  dissent.) 


190TS.r-Tbe  above  case  is  one  of  extraordinary 
Interest  and  importance.  It  is  none  the  less  a  new 
departure  or  advance  because  it  applies  to  the  case 
old  and  well  established  principles  such  as  are  pre- 
sented in.  Bohan  v.  Port  Jervis  Qas  Light  Co.  (N.  Y.) 
9  L.  K.  A.  711,  and  note.  But  it  will  be  noticed  that 
the  decision  while  establishing  the  doctrine  that  a 
lioensed  saloon  may  oonitttute  an  actionable  nul- 
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sance  to  neighboring  property  owners,  is  far  from 
deciding  that  every  saloon  is  a  nuisance.  The  same 
question  of  fact  that  exists  in  other  coses  as  to 
what  degree  of  annoyance  and  injury  will  consti- 
tute a  nuisance  is  present  here  and  open  for  de- 
cision in  every  case  where  a  saloon  Is  alleged  to  be 
a  nuisance. 


5o2. 


See  also  41  L.  R.  A.  219;  42  L.  R.   A.  181;  45  L.  R.  A.  399;  46  L.  R.  A.  428, 
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(January  28,  IB02.) 

APPEAL  b^  plaintiffs  from  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendants  in  an  action  brought  to 
en  lain  defendanta  from  maintaining  a  liquor 
saloon  in  such  close  proximity  to  plaintiff's 
property  as  to  amount  to  a  private  nuisance 
to  plaintiffs.    JRevei'sed. 

The  facts  are  stated  in  the  opinions. 

Hr,  Eli  F.  Ritter,  for  appellants : 

The  point  at  issue  here  is  the  validity  of 
that  act  so  far  as  its  license  features  are  con- 
cerned. 

This  act  does  undertakd  to  control,  regu- 
late, and  to  restrict  the  sale  of  intoxicating 
liquors,  but  in  that  connection  it  does  license, 
authori7^,  and  sanction  the  sale  and  the  saloon 
by  the  license  for  which  it  provides,  and  the 
control,  the  regulations,  and  restrictions  in 
the  act  are  in  the  interest  of  and  do  promote 
the  interests  and  business  of  saloon  keeping 
and  the  saloon  business,  and  the  saloon  is  the 
creature  and  institution  established,  sanc- 
tioned, and  protected  by  this  system. 

The  wisest  and  most  effectual  way  to  pro- 
mote, encourage,  and  protect  any  special  en- 
terprises, has  been  found  to  be  oy  licensing, 
regulating,  and  restricting  the  same. 

There  could  not  be  a  license  svstem  with- 
out prohibition,  regulations,  and  restrictions 
in  it  that  would  be  of  any  force  whatever. 

The  first  act  established  by  the  governor 
and  judges  who  composed  the  legislative  body 
in  the  northwest  territory  was  a  license  saloon 
system. 

There  was  no  man  in  that  day,  I  dare  say, 
who  contended  that  that*  was  an  act  in  re- 
straint of  the  liquor  traffic,  but  the  act  itself 
with  all  its  surrounding  historv  shows  that 
it  was  intended  in  the  interest  of  and  to  build 
up  what  was  considered  a  great  industry. 

The  legislature  in  the  passage  of  an  act 
adopting  or  continuing  a  measure  or  policy 
that  has  been  long  in  existence  and  thor- 
oughly tried  in  our  state  and  elsewhere  in 
the  world  and  has  made  for  itself  a  history 
as  to  the  workings,  the  effect,  and  results  of 
the  measure  will  be  presumed  to  intend  what 
the  history  of  the  measure  has  shown  to  be 
the  effect  and  results  of  such  legislation. 

If  a  man  cannot  conduct  the  saloon  busi- 
ness, as  he  cannot,  without  license,  and  can 
conduct  the  saloon  business,  as  he  can,  with 
license,  then  the  license  is  the  authority,  pro- 
tection, approval,  and  sanction  for  the  deadly 
business  that  he  conducts. 

There  is  no  inherent  right  in  a  citizen  to 
sell  intoxicating  liquors  by  retail.  It  is  not 
a  privilege  of  a  citizen  of  the  state  or  of  a 
citizen  of  the  United  States. 

Crowley  v.  Christemen,  187  U.  S.  86,  84  L. 
ed.  620. 

A  business  that  a  man  cannot  conduct  with- 
out license,  and  may  conduct  with  license, 
is  a  business  founded  solely  upon  the  license 
and  authorized  by  the  license,  and  the  li- 
cense is  the  consent,  sanction,  and  approval 
of  the  business. 

Inherent  or  natural  or  inalienable  rights, 
all  meaning  the  same  thing,  are  the  only 
rights  that  may  be  regulated  and  restrictea. 

Acquired  rights,  such  as  the  right  to  keep 
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a  saloon,  are  not  regulated  and  restricted,  for 
such  ri gilts  are  only  rights  so  far  as  they  are 
acquired  and  conferredl 

Whatever  they  may  formerly  have  been 
thought  to  be  the  place,  the  proprietor,  and 
the  business  have  now  come  to  be  known  aa 
the  saloon,  the  saloon  keeper,  and  the  saloon 
business.  Each  with  an  unbroken  record  and 
history  which  have  established  diaracter  and 
reputation  by  testimony  in  whidi  there  is  no 
conflict.  Oi  this  the  courts  in  this  govern- 
ment  long  as[0  took  judicial   knowledge. 

ThurUno  v.  MoMoehuietts,  46  U.  S.  5  How. 
604,  12  L.  ed.  256. 

By  the  general  concurrence  of  opinion  of 
every  civilized  and  Christian  community, 
there  are  few  sources  of  crime  and  misery  to 
society  equal  to  the  dram-shop  where  intox- 
icating liquors  in  small  quantities  to  lie 
drunk  at  the  time  are  sold  fndiscriminateij 
to  all  parties  applying. 

Orowley  v.  Christensen,  mtpra. 

All  that  is  said  or  claimed  in  candor  fmn> 
the  business  itself  is  by  way  of  excuse,  tliat 
it  is  a  necessary  evil ;  but  the  constitution 
of  Indiana,  as  well  as  public  policy,  recog- 
nizes no  such  thin^  as  a  necessary  evil. 

If  the  saloon  business  is,  in  fact,  what  the 
civilized  and  Christian  sentiment  of  our 
country  have  declared  it  to  be,  certainly  an 
act  of  a  state  legislature  cannot  provide  for 
the  maintenance  and  continuance  of  such  » 
business. 

The  mistake  and  unconstitutionality  of  the 
act  lies  in  the  false  theory  that  the  business 
is  laudable  and  the  enterprise  to  be  protected, 
when,  in  fact,  the  business  itself  is  crimin'il 
under  any  intell  igent  contemplation  of  crime^ 
and  therefore  should  be  dealt  with  on  the 
theory  that  it  is  criminal,  and  instead  of  be- 
ing provided  for,  should  be  provided 
against 

The  act  that  accomplishes  such  disastroua 
results  is  certainly  in  conflict  with  the  con- 
stitution of  Indiana  and  public  policy  and 
is  void. 

The  legislature  is  charged  by  the  constitu- 
tion of  Indiana  with  the  duty  of  provid- 
ing and  encouraging  by  all  suitable  means^ 
moral,  intellectual,  scientific,  and  agricult- 
ural improvements,  etc. 

See  Const,  art.  8,  6  1. 

If  the  legislature,  instead  of  providing  for 
the  promotion  of  specific  objects,  as  required 
by  the  constitution,  does  in  fact  provide  & 
system  the  working  of  which  is  a  disturbance, 
destruction  and  defeating  of  these  objects, 
such  legislation  cannot  claim  the  protection 
of  the  constitution. 

Blackstone  says :  ''A  law  is  a  rule  of  ac- 
tion prescribed  by  the  supreme  power  of  the 
state,  commanding  what  is  right  and  pro- 
hibiting what  is  wronsr." 

That  defines  the  fundamental  principle  in 
every  constitutional  provision  and  legislative 
act. 

Balvs  populi  auprema  lex. 

What  may  be  considered  as  a  lawful  insti- 
tution or  business  at  one  period  under  given 
conditions  may  be  considered  as  an  unlaw- 
ful institution  or  business  at  another  period 
under  other  conditions. 

8toM  V.  Mimmppi,  101  U.  8.  814,  85  L. 


1898. 


Haqgabt  t.  Stshlih 
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cd.   1079;  Pftnlen  ▼.    Virginia,  49  U.   S.  8 
How.  168,  12  L.  ed.  1080. 

The  Indiana  territorial  govemment  on  the 
29th  day  of  November  lb06  (see  Laws,  2d 
8es8.  Ist  Ocneral  Assembly,  p.  6),  by  legis- 
lative action  chartered  Yiocennes  University 
ai  Vincennes,  Indiana,  and  in  the  charter 
provided  for  a  lottery. 

The  present  constitution  of  Indiana, 
adopted  in  1851,  prohibited  lotteries,  but  the 
supreme  court  of  Indiana  in  1879,  in  the  case 
of  Kellum  v.  8taU,  66  Ind.  688,  held  that 
under  the  original  charter  to  the  Yincennea 
University,  the  lottery  provided  for  therein 
could  not  be  disturbed  by  even  a  constitu- 
tional provision,  and  must  remain  a  valid  in- 
stitution. Afterwards  the  Supreme  Court 
of  the  United  States  rendered  a  decision  upon 
this  question  in  the  case  of  Stone  y.  Mims- 
9inpi,  9upra,  expressing  its  judicial  knowl- 
edge, and  the  civilizea  and  Christian  senti- 
ment of  itke  people. 

Then  the  question  of  the  Yincennes  lottery 
feature  came  again  before  the  supreme  court 
of  Indiana,  in  1888,  in  the  case  of  State  y. 
Woodtrard,  89  Ind.  110. 

And  the  court  proceeded  to  declare  that  the 
Yincennes  lottery  must  go,  or  words  to  that 
effect,  overruling  its  former  decision  on  that 
subject. 

Lotteries,  being  regarded  as  mischievous 
games,  are  common  nuisances,  and  any  per- 
son setting  up  a  lottery  or  selling  tickets 
therein  is  punishable  for  a  common  nuisance 
at  common  law. 

Wood,  Nuisance,  8  68. 

What  has  been  said,  and  can  be  truthfully 
■aid,  about  the  evil  nature  and  injurious 
effects  of  lotteries,  has  been  and  can  be  far 
more  strongly  said  of  saloons. 

The  Supreme  Court  of  the  United  States, 
in  deciding  the  case  of  Mvgler  v.  Kansas, 
and  other  cases  consolidated  with  it,  128  U. 
8.  623,  81  L.  ed.  205,  apply  the  same  prin- 
ciple to  the  liquor  traffic  which  they  have 
heretofore  applied  to  a  slaughter-house  in 
the  wrong  piace,  and  a  lottery  in  any  place. 

A  house  need  not  be  noisy  to  constitute  a 
disorderly  house.  It  is  not  necessary  that  the 
public  peace  of  the  neighborhood  would  be 
disturbed.  It  is  enough  if  it  is  resorted  to 
for  any  immoral  purpose. 

People  V.  Bowland,  1  Wheel.  Crim.  Cas. 
886  ;  Harvey  v.  Dewoody,  18  Ark.  252 ;  Meek&r 
▼.  Van  Rensselaer ^  16  Wend.  397 ;  Manhattan 
MJg.  dt  Fertilizing  Co,  v.  Van  Keuren,  23  N. 
J.  Eq.  251;  Coe  ^.  Sehultt,  47  Barb.  67; 
Bishop,  Non-Cont.  L.  p.  430. 

In  considering  whether  any  act  is  a  nui- 
sance, regard  must  be  had,  not  only  to  the 
thing  done,  but  to  the  surrounding  circum- 
stances. What  would  be  a  nuisance  in  one 
neighborhood  might  not  be  so  in  another. 

lioden/iausen  v.  Graven,  141  Pa.  546  ;  Sturges 
▼.  Bridgman,  L.  R.  11  Ch.  Div.  852;  Hurl- 
but  V.  McKone,  55  Conn.  31 ;  Dennis  v.  Bck- 
hardi,  3  Grant,  Cas.  390 ;  McOaffrey*s  App, 
105  Pa.  253 ;  Dallas  v.  Art  Club,  44  Phi  la. 
Leg.  Int.  512;  Wallace  v.  Atier,  82  Phi  la. 
Le^r.  Int.  238 ;  Harrison  v.  St.  Mark's  Church, 
8  W.  N.  C.  884 ;  Burke  v.  Myers,  10  W.  N. 
C.   481 ;  Dillon  y.  States,  11  W.   N.   0.   18. 

Even  though  the  'ippellee*s  saloon  might 
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be  a  necessary  institution  (which  we  do  not 
admit  bv  any  means)  in  some  locality,  yet 
it  would  be  a  nuisance  in  the  locality  wLeio 
it  is. 

Wood,  Nuisance,  g§  6-12. 

A  law,  the  effect  of  which  is  to  defeat  the 
ends  and  purposes  of  the  government  and 
constitution,  should  be  declared  void  by  the 
courts. 

Jones  v.  People,  14  111.  196;  Thurlow  y. 
MassachusetU,  46  U.  S.  5  How.  504,  12  L.  ed» 
256 ;  Beebe  v.  StaU,  6  Ind.  536,  63  Am.  Dec 
891. 

If  the  act,  whatever  may  have  been  the 
intention  of  the  legislature,  does  in  fact  de- 
feat and  thwart  the  purpose  of  the  constitu- 
tion in  the  promotion  or  public  morals,  pub- 
lic intelligence,  public  healtli,  and  public 
peace,  then  the  court  must  exercise  its  func- 
tion and  protect  the  public  by  declaring  sucb 
an  act  void. 

Mugler  y.  Kansas,  128  U.  8.  628,  81  L.  ed. 
205. 

The  Supreme  Court  of  the  United  States 
says :  "  No  legislature  can  bargain  away  the 
public  morals  and  the  public  peace.  The 
people  themselves  cannot  do  it.*^ 

There  is  no  escape  from  the  fact,  saying 
the  very  least  that  can  be  said,  that  this  act 
does  provide  for  a  license,  or  a  temporary 
lease,  or  a  consent,  or  a  permit,  whatever  ft 
may  be  called,  to  abuse  the  public  morals, 
and.  the  public  health,  and  the  public  peace. 

There  never  was  any  constitutional  law  in 
Indiana  for  the  establishment  and  existence 
of  the  most  heartless,  devastating,  and  cruel 
tyranny,  the  saloon,  and  that  it  is  an  outlaw 
from  the  beginning. 

The  life  of  a  law  is  the  reason  or  necessity 
for  its  enactment. 

Beebe  v.  State,  supra. 

If  there  ever  was  a  reason  for  such  a  law 
as  contemplated  in  the  act  of  the  Indiana  leg- 
islature referred  to,  that  reason  long  ago 
ceased. 

A  license  saloon  system  has  survived,  with- 
out material  change,  this  one  hundred  years 
of  progress  in  all  things  else.  The  act  of 
the  Inaiana  legislature  upon  which  the  ap- 
pellees in  this^case  depend  for  defense,  is 
the  same  act  in  substance  with  the  first  act 
adopted  by  the  Northwest  Territory  more 
than  one  hundred  years  ago.  One  hundred 
years  have  tested  this  theory  of  legislation. 
After  one  hundred  years  of  trial  of  this  meas- 
ure, the  Christian  and  civilized  sentiment  of 
the  whole  nation,  and  the  highest  Judicial 
tribunal  in  its  judicial  knowledge,  declare 
the  places  established  thereby  to  be  universal 
public  enemies,  and  that  ''the  statistics  of 
every  state  show  a  greater  amount  of  crime 
and  misery  attributable  to  the  use  of  ardent 
spirits  obtained  in  these  retail  liquor  saloons 
than  to  any  other  source." 

Of  all  the  systems  and  theories  of  legisla- 
tion upon  any  subject,  that  the  worst  and 
most  destructive  should  survive  is  beyond 
comprehension.  It  is  upheld  and  defended 
only  by  that  element  in  society  that  profits 
by  Its  deadly  work. 

The  greatest  rules  of  law .  which  express 
the  highest  wisdom  and  Justice,  have  not 
come  to  us  through  legislation,  but  through 
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the  courts.  The  wicked  institution  of  tlaT- 
ery  in  the  United  States  would  never  have 
been  abol  ished  by  legislation.  But  by  a  con- 
stitutional proceeding  that  deadly  toe  was 
slain  at  a  blow  by  the  Emancipation  Proc- 
lamation in  an  emergency  to  save  the  gov- 
ernment. 

On  petition  for  rehearing. 

The  right  of  the  legislature  to  regulate  and 
control  and  to  license  the  sale  of  intoxicating 
liquors  was  specifically  and  distinctly  con- 
ceded in  my  original  brief  in  this  case  and 
in  mjr  oral  argument  before  the  court.  That 
question  was  in  no  way  put  at  issue  in  this 
case,  yet»  with  all  due  respect  for  the  opin- 
ion of  this  court  as  rendered  in  this  case,  I 
uree  that  the  court  has  decided  very  clearly 
ana  very  conclusively  and  very  satisfactorily 
that  particular  question. 

My  objections  are  made  to  the  license,  the 
authority,  and  the  sanction  ffiven  by  the  act, 
to  the  person,  the  place,  ana  the  conduct  of 
tlie  saloon  business.  I  am  talking  about  the 
saloon  business  solely;  the  place  where  in- 
toxicating liquors  are  sold  and  drunk,  where 
persons  are  invited  to  meet  and  drink,  the 
place  and  the  business  authorized  and  sanc- 
tioned by  law. 

This  question  that  is  at  issue  is  not  passed 
on  in  the  opinion  rendered  by  the  court. 

The  appellants  in  the  institution  of  this 
action  sought  damages  for  injury  to  their 
property  and  the  disturbance  to  their  enjoy- 
ment of  the  premises,  and  sought  relief  by 
injunction,  also,  from  the  further  continu- 
ance of  the  same. 

If  the  legislature  were  to  pass  an  act  which 
was  against  education,  or  an  act  against  pub- 
lic intelligence,  or  an  act  against  the  inter- 
ests of  agriculture,  such  an  act  would  be 
void,  and  it  would  be  the  duty  and  province 
of  the  courts  to  declare  it  so.  If  the  act  in 
fact  worked  an  injurv  that  was  ruinous  to 
the  subject  contemplated  by  Const,  art.  8, 
^  1,  the  courts  must  pass  on  the  effect  and 
result  of  the  act,  sustain  or  declare  it  void 
in  accordance  with  the  effect  and  result  it  in 
effect  has,  however  laudable  might  be  the 
intention  of  the  legislature  in  the  passage  of 
the  act. 

If  the  legislature,  as  it  might  do,  were 
to  establish  a  license  system  for  slaughter- 
houses with  regulations  and  restrictions  and 
without  an^  exception  as  to  locality,  it  would 
not  be  insisted  that  under  such  general  li- 
cense law  a  slaughter-house  might  be  estab- 
lished on  the  main  street  in  the  heart  of  In- 
dianapolis. 

The  legislature  mi^ht  provide  a  system  for 
licensing  pest-hospitals  with  regulations  and 
restrictions,  and  without  any  exceptions  as 
to  locality,  but  it  would  not  be  contended 
by  the  legal  profession  that  a  man  might  es- 
tablish a  pest*  house  on  the  main  street  and 
in  the  heart  of  the  city  of  Indianapolis. 

On  the  principle  of  law  recognized  and  es- 
tablished, how  can  a  saloon  be  established 
in  the  neighborhood  described  in  the  com- 
plaint in  this  case,  and  be  maintained  and 
protected. 

While  the  legislature,  I  concede,  may  by 

22  L.  R.'A. 


a  constitutional  act  license,  regulate,  and 
restrict  the  sale  of  liquor,  it  could  not,  in 
connection  with  the  sale  of  liauors,  license 
gambling  or  any  other  immoral  thing. 

It  is  no  more  necessary  to  license  a  saloon 
in  connection  with  licensing,  regulating, 
and  restricting  the  sale  of  liquor,  than  it  is 
to  connect  gambling  and  other  vices  with  the 
same. 

The  proposition  that  the  authority  to  li- 
cense, reffulate,  and  restrict  the  sale  ot  U* 
quor  carries  with  it  the  authority  to  license 
a  saloon,  cannot  be  maintained. 

Any  legislation  that  causes  the  evil  effects 
and  consequences  growing  out  of  the  use  of 
intoxicating  liquors  to  be  prevented,  miti- 
gated, or  reducea  is  within  the  scope  of  the 
constitutional  provision.  Any  legislation 
upon  tliis  subject  which  aggravates  and  mul- 
tiplies the  evils  and  disastrous  effects  grow- 
ing out  of  the  use  and  abuse  of  intoxicating 
liquors  is  in  violation  of  the  constitution. 

The  question  whether  the  purpose  of  the 
constitution  which  requires  that  the  legisla- 
ture shall,  by  the  best  means,  provide  for 
morality,  is  being  carried  out  by  an  act  of 
the  legislature,  is  a  question  addressed  to  the 
court,  comes  within  its  duty,  and  from  which 
there  is  no  escaping  the  responsibility. 

The  court  cannot  avoid  the  judicial  knowl- 
edge, that  the  act  of  the  legislature  provid- 
ing for  a  saloon  license  system  is  against  the 
interests  of  public  morals.  The  constitution 
and  this  act  with  the  history  and  results  of 
such  legislation  cannot  be  reconciled.  The 
saloon  is  clearly  within  the  definition  of  a 
common- law  nuisance,  and  classed  under 
wrongs  malum  in  se. 

Wood,  Nuisance,  §  24. 

Instead  of  licensing  a  saloon,  in  connection 
with  the  licensing  the  sale  of  intoxicating 
liquors,  instead  or  conferring  the  authority 
to  open  a  place  where  persons  are  invited  to 
assemble,  wherein  intoxicating  liquors  may 
be  sold  and  drunk,  that  is  the  very  thing 
that  ought  not  to  be  licensed  in  connection 
with  such  sale. 

The  statutes  concerning  nuisances  are  am- 
ple both  in  their  civil  and  criminal  provis- 
ions to  give  relief  and  protection  to  these 
appellants,  if  the  appellees  were  left  to  their 
inherent  rights.  Probably  the  most  impor- 
tant case,  considering  the  circumstances  and 
effects,  ever  decided  in  England,  was  the  case 
of  Somerset  v.  Stewart,  in  king's  bench,  de- 
cided June  22,  1771,  see  Lofft's  Reports, 
Easter  term,  1st  case. 

About  fifty  years  before  that  date  LordB 
Hardwicke,  Talbot,  and  York  had  held  that 
African  slaves  might  legally  be  held  in  Eng- 
land, and  from  that  date  to  the  date  of  the 
decision  in  that  case,  that  had  been  accepted 
as  the  law. 

That  case  was  habeas  corpus  for  the  release 
of  a  slave.  The  argument  of  the  question 
before  the  court  was  lengthy,  and  partici- 
pated in  by  numerous  advocates,  in  which 
was  made  very  prominent,  that  the  growth 
of  Christian  and  civilized  sentiment  and  pub- 
lic intelligence  was  such,  that  the  law  of 
England  could  not  then  be  declared  to  be 
what  it  had  been  declued  and  understood  to 
be  fifty  years  before. 
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Lord  Manfifleld  delivered  the  UDanimous 
opinion  of  the  court.  He  said  in  the  lan- 
guage of  that  day,  amon^^  other  things: 
^The  setting  fourteen  to  fifteen  thousand 
mon  at  once  Tree,  looee  by  solemn  opinion,  is 
much  disagreeable  in  the  effect  it  threatens. 
.  .  .  If  the  parties  will  have  judgment, 
fiat  jvititia,  rucU  ecekim,  let  justice  be  done, 
Vhatever  be  the  consequences.  .  .  .  Mr. 
Stewart  may  end  the  question  by  discharg- 
ing or  five  freedom  to  the  negro.  .  .  . 
But  if  uie  parties  will  have  it  decided,  we 
must  give  our  opinion.  .  .  .  Compassion 
will  not  on  the  one  hand,  nor  inconvenience 
on  the  other,  be  decided,  but  the  law." 

The  slave  was  liberated.  There  had  been 
no  act  of  parliament,  no  decision  of  court, 
upon  this  question  intervening  for  fifty  years, 
and,  since  the  declaration  (3  law,  directly 
the  opposite. 

That  decision  freed  every  slave  then  held 
in  En^laiid.  The  dire  consequences  of  such 
a  decision,  predicted  in  the  argument,  to 
commerce,  domestic  affairs,  and  social  order, 
did  not  follow.  The  Christian  civilization 
so  adjusted  the  affairs  that  the  effects  of  the 
decision  came  like  a  providential  blessing  to 
the  whole  people. 

Messrs,  Kern  A  Bailey  for  appellees. 

Elliott,  Oh.  «7.,  delivered  the  opinion  of 
the  court : 

One  question,  and  only  one,  is  here  pre- 
sented ;  all  others  are  excluded  by  the  state- 
ments of  counsel  and  by  the  record.  That 
question  is  this :  Is  the  Statute  of  March  17, 
1875,  regulating  the  liquor  traffic,  requiring 
a  license  and  imposing  a  tax  upon  dealers  in 
the  form  of  a  license  fee,  unconstitutional? 

The  assault  upon  the  statute  comes  from  a 
quarter  different  from  that  whence  all  as- 
saults have  come  in  the  past,  for  it  comes 
from  citizens  and  property  owners  who  are 
not  engaged  in  the  tniffic;  not  from  those 
whom  the  law  requires  to  take  out  a  license 
and  against  whom  penalties  are  denounced 
for  a  failure  to  pay  the  fee  prescribed  and  to 
obtain  the  license  which  is  required  of  all 
who  engage  in  the  business  of  dram  selling. 
The  position  of  the  appel hints  is  a  novel  one ; 
there  is  no  instance  in  the  books  where  such 
a  position  has  been  assumed.  We  are  asked 
to  overthrow  a  principle  of  law  which  has 
prevailed  not  merely  for  years,  but  for  cent- 
uries. So  far  as  we  can  ascertain,  the  power 
of  the  legislative  department  to  regulate  the 
liquor  traffic  by  exacting  a  license  has  never 
been  challenged  by  parties  other  than  those 
of  whom  a  license  was  exacted  until  now. 
In  every  reported  case  the  power  has  been 
asserted  to  exist.  The  state  courts  have  with- 
out a  break  in  the  current  of  opinion  affirmed 
the  validity  of  such  statutes,  but  no  court 
has  asserted  their  validity  in  stronger  or  more 
emphatic  terms  than  the  Supreme  Court  of 
the  United  States.  There  is  absolutely  no 
diversity  of  opinion.  There  is,  therefore,  no 
room  for  doubt,  no  question  as  to  our  duty 
for  we  are  bound  by  the  law  as  it  exists. 
We  are  not  law- makers  and  hence  are  with- 
out power  to  change  the  law.  A  change  can 
be  made  only  by  the  law-making  department 
of  the  government.    The  question  is  so  free 
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from  difficulty,  and  so  firmly  settled,  that 
there  is  reallv  no  room  for  discussion;  but 
we  have  concluded  that  it  is  due  to  the  ahle 
and  elaborate  argument  of  counsel  to  consider 
somewhat  in  detail  the  points  upon  which 
a  reversal  of  the  judjirment  is  asked. 

The  position  that  a  license  is  required  of 
liquor  sellers  for  the  promotion  of  their  busi- 
ness is  untenable.  It  has  been  asserted  again 
und  again  by  the  courts  and  by  the  text- 
writers  that  a  license  is  required  for  the  pro- 
tection of  the  commimity  not  for  the  benefit 
of  the  liquor  dealers.  The  object  of  license 
laws  is  to  restrict  the  traffic  to  the  few,  not 
to  open  it  to  all  without  restriction  or  re- 
straint. But  whether  the  policy  of  the  law 
is  good  or  bad  is  a  question  for  the  legisla- 
ture, not  the  courts.  In  the  License  Tom 
Oases,  72  U.  8.  5  Wall.  462,  18  L.  ed.  497, 
it  was  said :  **This  court  can  know  nothing 
of  public  policy  except  from  the  constitution 
and  the  laws.  ...  It  has  no  legislative 
powers.  It  cannot  amend  or  modify  any  leg* 
islative  acts."  No  court  can  decide  such  a 
question  without  a  flagrant  violation  of  duty 
and  an  usurpation  of  authority  that  no  prin* 
ciple  will  justify  nor  any  precedent  excuse. 
We  beffin  our  quotations  from  the  text- writ- 
ers and  the  courts  with  one  from  a  work  of 
excellent  repute,  Mr.  Tiedeman's  work  on 
the  Police  Powers.  This  author  says  that: 
**  Since  the  primary  object  of  such  a  law 
would  be  to  operate  as  a  restriction  upon  the 
trade,  and  not  to  raise  a  revenue,  the  inci- 
dental increase  in  the  revenue  would  consti- 
tute no  valid  objection  to  the  law."  Tiede- 
man,  Pol.  Powers,  277. 

In  the  case  of  State  v.  Oassidy,  22  Minn. 
812,  21  Am.  Rep.  765,  the  court  said :  ''Re- 
garding the  law  as  a  precautionary  measure, 
intend^  to  operate  as  a  wholesome  restraint 
upon  the  traffic,  and  as  a  protection  to  so- 
ciety against  its  consequent  evils,  the  exacted 
fee  is  not  unreasonable  in  amount." 

The  court  of  appeals  of  New  York,  in  the 
case  of  Bertholf  v.  0*Reilly,  74  N.  Y.  509, 
30  Am.  Rep.  823,  said :  "The  right  of  the 
state  to  regulate  the  traffic  in  intoxicating 
liquors,  within  its  limits,  has  been  exercised 
from  the  foundation  of  the  government,  and 
is  not  open  to  question.  The  state  may  pre- 
scribe the  persons  by  whom,  and  the  condi- 
tions under  which,  the  traffic  may  be  carried 
on.  It  may  impose  upon  those  who  act  un- 
der its  license  such  liabilities  and  penalties 
as  in  its  judgment  are  proper  to  secure  so- 
ciety against  the  dangers  of  the  traffic. " 

In  the  case  of  Welsh  v.  State,  126  Ind.  71, 
9  L.  R.  A.  664,  our  own  court  said  :  ''That 
the  state  of  Indiana  possesses  the  power  to 
regulate  and  control  the  traffic  in  intoxicating 
liquors  has  never  been  an  open  question." 
It  was  also  said ;  "AH  laws  regulating  and 
imposing  burdens  on  the  business  are  pro- 
hibitory in  their  character.  There  is  no  dif- 
ference between  an  absolute  prohibitorv  law, 
a  law  providing  for  local  option,  and  license 
law,  except  in  the  extent  to  which  they  pro- 
hibit the  manufacture  and  sale  of  intoxicat- 
ing drinks.  An  absolute  prohibitory  law 
deprives  all  within  its  reach  from  engaging 
in  the  business ;  a  local  option  law  prohibit! 
all  within  a  given  locality  from  selling  with- 
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In  that  locality;  while  a  license  law  pro- 
fa  i  bits  all  witliin  the  state,  who  have  not 
obtained  a  license,  from  engaging  in  the 
business  of  retailing  intoxicating  liquors. 
Eacii  of  these  is  a  restriction  upon  the  com- 
mon-law right  of  the  individual  citizen." 

In  asserting  the  right  of  a  city  to  exact  a 
license  of  a  person  not  a  resident  of  the  mu- 
nicipality in  the  case  of  Emerieh  v.  Indian- 
arolU,  118  Ind.  279,  the  court  said  :  ''Liq- 
uor-sellers are  subjected  to  the  payment  of  a 
special  tax,  because  the  object  of  this  class 
of  legislation  is  to  restrict  the  business,  and 
not  because  its  object  is  to  secure  to  the  liq- 
uor-sellers the  benefit  or  protection  of  the 
municipal  government.  The  liquor-seller  is 
compelled  to  pay  a  special  tax,  in  the  form 
of  a  license  fee,  in  order  that  the  business 
may  be  restricted  to  fewer  persons,  and  not 
be  open,  like  other  pursuits,  to  every  one 
without  the  payment  of  any  special  tax. 
The  theory  of  tlie  legislation  upon  this  sub- 
ject is,  that  the  business  is  one  which  re- 
quires restraint  because  it  is  harmful  to  so- 
ciety, and  a  license  fee  is  exacted  for  the 
purpose  of  restricting  the  business  and  not 
for  the  purpose  of  increasing  the  traffic. 
ffeddei*iehy.  State,  101  Ind.  564,  51  Am.  Rep. 
768;  LiUz  v.  Oratofardsville,  109  Ind.  466. 
The  law  in  exacting  a  license  fee  does  not 
grant  a  privilege  that  did  not  before  exist, 
but,  on  the  contrary,  lays  a  special  tax  upon 
a  pursuit  which,  but  for  the  statute,  might 
be  followed  without  paying  any  special  tax. " 

Many  other  cases  in  our  own  reports  de- 
clare the  same  general  doctrine.  Frankfort 
v.  Avgke,  114  Ind.  77 ;  Vinson  v.  Monticello, 
118  Ind.  103;  Wagner  v.  Garrett,  118  Ind. 
114;  Moore  ▼.  Indianapolie,  120  Ind.  483; 
Harrison  v.  Loekhart,  25  Ind.  112. 

It  would  be  an  easy  task  to  multiply  quota- 
tions sustaining  the  doctrine  we  have  stated, 
but  it  would  inexcusably  prolong  this  opin- 
ion to  do  so,  and  we  shall  do  no  more  than 
make  an  extract  from  the  only  case  adduced 
by  appellant's  counsel  in  support  of  his  posi- 
tion. The  case  to  which  we  refer  is  that  of 
Orotoley  v.  Cliristensen,  187  U.  S.  86,  34  L. 
ed.  620.  The  (question  in  that  case  was  as 
to  the  constitutionality  of  a  statute  requir- 
ing the  payment  of  a  license  fee  and  the  ob- 
taining of  a  license,  and  timt  is  the  question 
in  this  case.  The  only  difference  in  the  cases 
is  this :  In  the  case  before  us  the  statute 
challenged  is  one  authorizing  the  issuing  of 
licenses  by  county  officers,  while  in  that  case 
the  question  was  upon  a  statute  authorizing 
the  officers  of  a  municipal  corporation  to  ex- 
act a  license.  The  court  in  that  case  affirmed 
the  constitutionality  of  the  statute  as  strongly 
and  decisively  as  it  was  possible  for  a  court 
to  do.  In  the  course  of  the  opinion  it  was 
said:  ''As  it  is  a  business  attended  with 
danger  to  the  community,  it  may,  as'al ready 
said,  be  entirely  prohibited,  or  be  permitted 
under  such  conditions  as  will  limit  to  the 
utmost  its  evils.  The  manner  and  extent  of 
the  regulation  rest  in  the  discretion  of  the 
governing  authority.  That  authority  may 
vest  in  such  officers  as  it  may  deem  proper 
the  power  of  passing  upon  applications  for 
permission  to  carry  it  on  and  to  issue  licenses 
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for  that  purpose.    It  is  a  matter  of  legisla- 
tive will  only.** 

It  is  impossible  to  conceive  how  a  decis- 
ion could  be  more  directly  or  conclusively 
against  the  appellant's  position  than  the  one 
from  which  we  have  quoted  and  upon  which 
they  rely. 

Counsel  seize  upon  a  fragmentary  expres 
sion  in  the  opinion  from  which  we  have 
quoted,  and  isolating  it  from  its  associated 
words,  affirm  that  it  sustains  the  contention 
that  the  state  has  no  power  to  regulate  the 
liquor  traffic  by  providing  that  dealers  shall 
take  out  a  license.  ...  In  affirming  this, 
one  of  the  plainest  and  most  elementary  prin- 
ciples of  logic  and  of  law  is  violated  by 
counsel,  for  a  clause  or  sentence  is  always  to 
be  considered  in  connection  with  the  words 
with  which  it  is  associated. 

The  part  of  the  opinion  in  Orowleif  t. 
C7i7istensen,  sufra,  which  counsel  quote  is 
tliis:  "There  is  no  inherent  right  in  a  citi- 
zen to  sell  intoxicating  liquors  by  retail. 
It  is  not  a  privilege  of  a  citizen  of  the  state 
or  a  citizen  of  the  United  States."  The  con- 
text plainly  and  unequivocally  shows  the 
sense  in  which  this  language  was  used.  The 
meaning  is,  that  because  the  business  is  hurt- 
ful to  society  there  is  authority  to  regulate 
it,  and  that  the  right  to  conduct  such  a  busi- 
ness is  not  one  that  is  bevond  legislative  con- 
trol. If  the  right  to  sell  liquor  were  one  of 
the  inherent  rights  of  personal  liberty,  such, 
for  instance,  as  the  right  of  a  farmer  to  sell 
his  com,  wheat,  or  potatoes,  the  legislature 
could  neither  burden  nor  abridge  it  by  im- 

f nosing  a  special  lax  or  requiring  a  special 
icense.  The  legislature  can  burden  those 
engaged  in  the  liquor  traffic  because  the  right 
to  conduct  such  a  business  is  not  an  inherent 
attribute  of  personal  liberty  inasmuch  as  such 
a  pursuit  is  hurtful  to  the  community  and 
requires  special  regulation  and  restraint.  If 
it  were  harmless  and  not  inimical  to  the  good 
of  societv,  it  could  not  be  subjected  to  spe- 
cial burdens,  restrictions,  or  regulations,  but 
to  such  burdens,  restrictions,  and  regulations 
it  may  be  subjected  for  the  reason  that  if  it 
is  not  regulated  and  restricted  society  may 
suffer.  If  tliere  were  no  statute  regulating 
and  restricting  dram  selling  the  business 
would  be  open  to  all,  for  it  is  settled  beyond 
controversy  that  where  there  is  no  such  stat- 
ute any  citizen  may  engage  in  the  business 
without  hindrance  or  restraint.  If  the  stat> 
ute  regulating  the  traffic  should  be  over- 
thrown the  business  might  be  conducted  by 
anyone  who  chose  to  enrage  in  it,  free  from 
any  of  the  liabilities  and  restrictions  which 
the  statute  has  thrown  around  it.  As  said 
by  the  Supreme  Court  of  the  United  States 
in  the  License  Tax  Cases,  72  U.  S.  5  Wall. 
462-472,  18  L.  ed.  497-501:  "These  licenses 
give  no  authority  ;  they  are  mere  receipte  for 
taxes.**  The  object  of  exacting  the  tax  is 
stated  by  the  same  great  court  in  Pervear  v. 
Massachusetts.  72  U.  S.  5  Wall.  475-480.  18 
L.  ed.  608,  609:  "The  object  of  the  law," 
said  the  court,  "was  to  protect  the  commu- 
nity against  the  evils  of  intemperance.  The 
mode  adopted,  of  prohibiting  under  penal- 
ties the  sale  and  keeping  for  sale  of  intoxi- 


1892. 


Haggart  y.  Stshlin. 


688 


eating  liquors,  without  license,  is  the  usual 
mode  adopted  in  manjp',  perhaps  all,  of  the 
states.    It  is  wholly  within  the  discretion  of 
«tata  legislatures." 
Judgment  n^gl/rrMd. 

A  petition  for  rehearing  was  subsequently 

Ented  after  which  on  December  14,  1898, 
iCabe*  c/*.,  on  behalf  of  the  court,  deliy- 
«red  the  following  opinion : 

Suit  by  appellants  against  appellees  for 
damages  on  account  of  an  alleged  nuisance, 
and  for  a  perpetual  injunction  against  the 
same.  A.  separate  demurrer  by  appellee 
Heidt  was  sustained  and  a  separate  demurrer 
by  appellee  Stehlin  for  want  of  facts  was 
overruled  to  the  complaint ;  a^  demurrer  to 
his  answer  was  overruled  and  appellants  re- 
fusing to  plead  further,  appellees  had  Judg- 
ment on  the  demurrers.  The  only  errors  as- 
signed and  noticed  in  appellants'  brief  are 
the  sustaining  appellee  Heidt' s  demurrer  to 
the  complaint  and  overruling  appellants'  de- 
murrer to  the  answer  of  appellee  Stehlin. 
^The  substance  of  the  complaint  is  that  ap- 
pellants have  for  five  years  owned  and  resided 
in,  and  still  reside  in,  a  dwelling  house  on 
lot  9  in  block  21,  in  Johnson's  heirs  addition 
to  the  city  of  Indianapolis  situated  on  Col- 
lege avenue,  in  the  second  ward  of  said  city, 
that  the  people  of  the  locality  named  have 
been  distinguished  for  fifteen  years  for  a  high 
grade  of  morality,  good  order,  and  sobriety, 
and  until  the  acts  hereinafter  complained  of, 
there  was  not  a  saloon,  where  persons  could 
assemble  to  buy  and  drink  intoxicating  liq- 
uors in  said  second  ward,  nor  where  intoxicat- 
ing liquors  were  sold  to  be  drunk  on  the 
premises  within  said  ward ;  that  said  ward 
has  within  its  boundaries  nine  churches,  an 
orphan  asylum,  where  about  one  hundred 
children  were  kept  and  cared  for,  when  the 
acts  hereinafter  complained  of  began,  another 
orphan  asvlum  enterprise  under  way,  and  a 
female  college,  the  public  school  largely  at- 
tended, all  in  the  neighborhood  of  the  prem- 
ises aforesaid  ;  that  the  neighborhood  of  said 
premises  is  settled  and  composed  largely  by 
religious  church-going  people,  who  are  op- 
posed to  saloons  and  places  where  persons 
are  invited  to  assemble  and  buy  and  drink 
intoxicating  liquors ;  that  the  real  estate  and 
residences  In  that  locality  prior  to  the  acts 
hereinafter  complained  of  were  sought  for 
by  a  class  of  people  whose  views  and  senti- 
ments were  in  harmony  with  the  aforesaid 
conditions  and  facts,  and  real  property  situ- 
ated therein  had  an  enhanced  value  because 
of  said  facts,  both  intrinsically  and  for  rental 
purposes,  that  plaintiff's  property  is  situated 
where  it  was  most  favorably  affected  by  the 
conditions  aforesaid ;  that  there  are  no  man- 
ufacturing establishments  or  business  houses, 
excepting  a  few  small  groceries,  meat  shops, 
and  drug  stores  in  the  neighborhood ;  that  on 
a  lot  adjoining  plaintiff's  premises  there  is  a 
house,  coming  out  to  the  sidewalk  and  front- 
ing on  College  avenue,  and  only  ten  feet  be- 
tween ^d  building  and  plaintiff's  said  res- 
idence; that  on  June  17,  1890,  defendant 
Stehlin  established  a  saloon  upon  said  prem- 
ises, and  has  ever  since  continued  the  business 
of  selling  Intoxicating  liquors,  and  permit- 
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ting  the  same  to  be  drunk  on  the  premises ; 
that  he  advertised  his  said  business  by  caus- 
ing to  be  printed  on  the  front  of  said  building 
the  words  'Aurora  Beer  Hall ; '  also  on  the 
front  windows  the  words,  'Slehlin's  Sample 
Room ; '  and  on  the  south  along  the  side  of 
said  building  in  letters  a  foot  in  length  the 
word  '  Saloon, '  that  he  provided  an  entrance 
thereto  from  the  front  on  said  College  avenue, 
from  the  side  on  said  Seventh  street,  and  by 
the  rear  from  an  alley  on  the  east,  all  of 
which  have  ever  since  been  maintained  by 
him ;  that  persons  have  continually  ever  since 
been  invited  and  received  by  said  defendant 
upon  said  premises  to,  and  do  buy  from  him 
and  drink  intoxicating  liquors,  and  meet  to- 
gether upon  the  said  premises  for  the  pur- 
poses of  drinking  intoxicating  liquors,  and 
are  seen  by  the  public  going  in  and  coming 
out  of  said,  premises  at  each  of  said  entrances 
to  the  same  for  the  purpose  aforesaid ;  that 
the  said  saloon  business,  the  place  established 
where  persons  are  invited  to  go,  to  meet  and 
drink  Intoxicating  liquors,  the  said  adver- 
tisements, the  meeting  of  persons  and  their 
drinking  intoxicating  liquors  at  such  place, 
and  the  other  acts  and  conduct  aforesaid,  are 
severally  and  altogether  exceedingly  odious 
and  offensive  to  these  plaintiffs  and  to  the 
persons  who  seek  residences  in  said  locality, 
and  to  persons  who  desire  to  purchase  real 
estate  therein,  and  are  great  injuries  and  dis- 
turbances to  the  good  order,  morals,  and  peace 
of  said  community,  that  plaintiff's  enjoy- 
ment of  their  said  premises  by  reason  of  the 
acts  aforesaid,  has  been  irreatly  disturbed  and 
lessened;  that  their  premises  which  would 
have  rented  for  $35,  per  month,  have  been  so 
damaged  in  their  rental  value  that  they  would 
not,  so  long  as  said  saloon  business  shall  be 
continued  where  it  is,  rent  for  more  than  $20, 

ger  month,  that  said  premises  would  readily 
ave  sold  for  and  were  of  the  value  of  $5, 500, 
but  because  of  the  aforesaid  facts  would  not 
sell  for  more  than  $3,000;  that  defendant 
Heidt  owns  said  premises  and  rents  them  to 
defendant  Stehlin  for  the  purposes  aforesaid 
for  $50,  per  month,  which  would  not  rent  for 
$25,  for  any  other  purpose.  Said  defendants 
claim  that  they  are  authorized  and  protected 
in  the  conduct  of  said  busings  and  other  acts 
aforesaid  by  virtue  of  a  license  issued  by  the 
board  of  commissioners  of  Marion  county, 
Indiana,  to  said  defendant  Stehlin,  which 
plaintiffs  deny  and  say  said  claim  is  false: 
that  plaintiffs  have  been  damaged  by  defend- 
ants' aforesaid  wrongs  in  the  sum  of  $2,000. 
Prayer  for  judgment  for  said  sum  and  for  a 
perpetual  injunction  against  the  longer  main- 
tenance of  said  saloon,  etc. " 

Stehlin's  answer  set  up  the  fact  that  he 
had  a  license  duly  granted  by  the  board  of 
commissioners  of  Marion  county,  Indiana,  to 
carry  on  said  saloon,  and  to  sell  therein  in- 
toxicating liquors  by  the  drink,  to  be  drunk 
on  the  premises  under  the  liquor  license  law. 
One  question  presented  by  the  record  there- 
fore IS,  whether  the  license  alleged  consti- 
tutes a  valid  defense  to  the  supposed  cause 
of  action  set  up  in  the  complaint;  and  the 
only  other  Question  is,  Does  the  complaint 
state  a  valia  cause  of  action  against  aopel- 
lees?   The  sufficiency  of  the  complaint  (s  the 
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first  question  because  if  it  is  insufflcieot, 
there  was  no  available  error  in  overruling 
a  demurrer  to  the  answer  of  Stehlin,  even 
though  that  answer  was  bad.  State  v.  Brri' 
mom,  88  Ind.  379 :  Vert  v.  Vau,  74  Ind.  665 ; 
Beef)es  v.  Howes,  104  Ind.  485 ;  Low  v.  Studa- 
Oaker,  110  Ind.  67 ;  Sown  v.  Striker,  100  Ind. 
45;  JBtna  Ine,  Co.  v.  Elaek,  80  Ind.  618; 
^tna  Ins,  Co.  v.  Kittles,  81  Ind.  96 ;  DorreU 
V.  Hannah,  80  Ind.  497 ;  lee  v.  Ball,  102  Ind. 
42. 

Much  labor  and  learning  is  expended  bj 
appellants'  counsel  in  a  contention  that  the 
license  alleged  in  Stehlin's  answer  was  in- 
valid because  the  Act  approved  March  17, 
18*^5,  requiring  such  a  license  to  be  taken  out 
as  a  condition  to  sell  intoxicants  by  the  drink 
is  unconstitutional.  Why  appellants'  coun- 
sel so  contend  is  a  mystery  to  this  court.  If 
such  contention  were  upheld,  it  is  difficult 
to  see  how  it  could  help  the  appellants. 
They  are  asking  damages  for,  and  an  injunc- 
tion against,  an  alleged  nuisance  created  by 
tlie  sale  of  intoxicants  by  the  drink  in  close 
contact  with  their  dwelling  house.  But  for 
the  liquor  license  law,  every  man  in  the 
ward,  every  man,  woman,  and  child  in  the 
city  could,  if  they  chose,  engage  in  the  traf- 
fic witiiout  giving  bond  to  keep  an  orderly 
house,  without  establishing  their  fitness  to 
be  entrusted  with  the  sale  of  intoxicants  and 
without  any  other  of  the  manj^  restrictions 
and  burdens  that  that  statute  imposes  upon 
the  traflic.  With  that  statute  obliterated, 
the  appellees  could  stand  up  and  say,  our 
business  stunds  on  the  same  legal  basis  as 
that  of  the  dry  goods  merchant,  the  grocery- 
man,  the  hardware  merchant,  or  any  other 
legitimate  business  or  traffic.  There  is  no 
mark  of  the  public  ban  upon  it,  and  our 
business  stands  the  equal  before  the  law  of 
all  other  branches  of  traffic,  and  therefore  we 
can  no  more  be  subjected  to  the  charge  of 
being  the  maintainers  of  a  nuisance  than  the 
dry  goods  merchant.  On  the  other  hand,  the 
license  law  treats  the  traffic  as  dangerous, 
AS  dangerous  to  public  and  private  morals, 
dangerous  to  public  peace  and  the  good  order 
of  society,  and  therefore  imposes  heavy  bur- 
dens upon  it,  among  which  is  a  heavy  license 
fee  to  the  county  and  city,  and  throws  around 
it  severe  restrictions  and  liabilities  upon 
those  who  engage  in  it,  and  of  whom  it  re- 
quires proof  of  their  fitness  to  be  entrusted 
with  the  sale  of  the  dangerous  thing.  With 
such  a  law  in  force,  and  springing  as  it  does 
from  such  a  public  policy,  as  old  as  the  state 
government,  it  is  and  must  be  easier  to  reach 
the  conclusion  that  a  licensed  saloon  might 
be  kept  in  such  a  place  as  to  make  it  a  nui- 
sance p^M,  than  if  the  law  and  the  policy 
upon  which  it  is  founded  were  obliterated  as 
appellants'  counsel  would  have  us  do.  So 
it  seems  quite  apparent  to  us,  if  appellants' 
contention  that  the  license  law  is  unconsti- 
tutional should  prevail,  it  would  weaken 
rather  than  strengthen  their  position.  Such 
laws  have  been  in  existence  from  the  earliest 
times  and  the  courts  everywhere  have  upheld 
their  constitutionality,  and  appellants'  coun- 
sel have  been  unable  to  cite  a  single  decision 
where  such  laws  have  been  held  unconstitu- 
tional.    The  only  case  cited  by  appellants* 
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counsel  upon  the  Question  as  strongly  afl^nn* 
the  constitutionality  of  such  legislation  as 
any  of  our  own  cases.  Counsel  has  not  only 
failed  to  cite  authority  in  support  of  this 
contention,  but  he  has  not  even  suggested 
one  single  valid  reason  why  such  laws  are  id 
conflict  with  any  provision  of  the  constitu- 
tion. Hid  whole  contention  is  founded  on 
a  total  misconception  of  the  object  and  effect 
6f  such  laws.  Counsel  supposes  the  law  was 
enacted  for  the  protection  of  those  eneraged 
in  the  traffic,  and  to  encourage  and  foster 
that  traffic, and  cites  provisions  of  the  consti- 
tution supposed  to  be  inimical  to  such  an 
object  and  policy;  whereas,  the  object  was 
to  protect  the  people  and  society  general  It 
against  the  known  evils  and  dangers  which 
had  arisen  from  the  free  and  unlimited  right 
of  all  people  and  all  kinds  of  people  to  en- 
gage in  the  sale  of  intoxicating  liquors  which 
they  would  enjoy  without  any  statute  upon 
the  subject.  What  provision  of  the  consti- 
tution such  a  law  would  infringe  has  not 
been  pointed  out,  and  we  know  of  none.  The 
question  is  not,  whether  the  statute  provid^^ 
the  most  effective  remedy  for  the  evils  men- 
tioned, nor  whether  some  other  kind  of  stat- 
ute would  not  have  better  accomplished  the 
object  in  view.  That  consideration  belonged 
exclusively  to  the  legislature. 

The  argument  of  appellant's  counsel  all 
the  way  through  is  precisely  such  argument 
as  mignt  be  appropriate  to  address  to  the 
voters  before  an  election  whereat  a  legis- 
lature is  to  be  elected.  Indeed,  appellant's 
briefs  purport  to  be,  and  are,  campaign  doc- 
uments printed  in  the  best  style  of  the  art. 
There  are  very  many  arguments  that  can  be 
addressed  appropriately  to  the  law-making 
power,  and  often  effectively,  that  would  be 
entirely  out  of  place  addressed  to  a  court 
against  the  law  after  it  is  made.  There  are 
many  books  extant  where  this  information 
can  be  found.  These  books  will  inform 
counsel  that  this  court  has  no  power  to  make, 
change,  or  modify  laws.  The  following  are 
a  few  of  the  cases  where  this  court  has  af- 
firmed the  constitutionality  of  such  statutes. 
Thomasson  ▼.  State^  16  Ind.  449 ;  Harrison  ▼. 
Lockhari,  25  Ind.  112;  O'Dea  ▼.  StaU,  67 
Ind.  81 ;  Hedderich  v.  StaU,  101  Ind.  664,  51 
Am.  Rep.  768 ;  Welsh  ▼.  SkUs,  126  Ind.  71» 
»  L.  R.  A.  664. 

The  statute  is  clearly  not  unconstitutional. 
Doed  the  complaint  state  facts  sufficient f 
It  shows  that  appellee  Stehlin  has  estab- 
lished a  drinking  saloon  in  a  portion  of  the 
city  devoted  to  residences,  churches,  Sun- 
day schools,  orphan  asylums,  female  col- 
lege, public  schools,  and  residences  of  peo- 
ple distinguished  for  morality  and  habitual 
attendance  upon  church  services,  and  on  ac- 
count of  these  things  property  in  that  vicin- 
ity bore  a  high  valuation  both  for  sale  and 
rent,  and  away  from  the  business  part  of  the 
city  where  no  saloon  had  ever  been  estab- 
lished before.  In  the  midst  of  all  this,  said 
appellee  sits  down  and  begins  the  work  of 
selling  intoxicating  liquors  by  the  drink,  in 
a  building  on  a  lot  adjoining  that  on  which 
appellants,  two  women,  have  their  residence, 
with  all  the  incidents  generally  accompany- 
ing such  a  traffic,  from  which  both  the  rental 
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and  sellfng  Taltie  of  their  home  has  been  re- 
duced nearly  one  half,  and  their  home  ren- 
dered odious  and  offensive  to  them. 

lu  B^chtit  ▼.  Geeri,  98  Ind.  76,  49  Am. 
Bep.  730,  this  court  said:  "Tlie  necessity 
which  will  authorize  the  granting  of  the 
writ  of  injunction  to  restrain  the  carrying  on 
of  a  business  lawful  within  Itself,  must  be  a 
strong  and  imperious  one.  If  it  were  other- 
wise, all  mills  and  manufactories  might  be 
stopped  at  the  demand  of  those  to  whom  they 
caused  annoyance,  even  though  the  injury 
complained  of  might  be  slight  and  trivial. " 
(hoen  V.  P?allipB,  78  Ind.  284,  and  authori- 
ties  there  cited. 

And  it  must  be  conceded  that  the  sale  of 
intoxicants  by  the  drink  is  a  lawful  busi- 
ness. 

Wood  on  Nuisance,  section  88,  says:  "A 
house  which  becomes  a  rendezvous  or  place 
of  resort  for  thieves,  drunkards,  prostitutes, 
or  other  idle,  vicious,  and  disorderly  per- 
sons, who  gather  there  to  gratify  their  de- 
praved appetites,  or  for  any  other  purpose, 
lor  such  persons  are  regarded  as  dangerous  to 
the  peace  and  welfare  of  the  community,  and 
their  presence  at  any  place  in  considerable 
numbers  is  always  a  just  cause  of  alarm  and 
apprehension;  .  .  .  and  a  place  where 
liquor  is  sold  in  excessive  quantities,  where- 
by persons  become  intoxicated,  and  where 
frequent  brawls  result  therefrom,  is  a  disor- 
derly house  and  indictable  as  a  nuisance ; 
for  no  person  has  a  right  to  carry  on,  upon 
his  own  premises  or  elsewhere,  for  his  own 
gain  or  amusement,  any  public  business 
clearly  calculated  to  injure  and  destroy  pub- 
lic morals,  or  to  disturb  the  public  peace. 
And  while  a  license  to  sell  liquors  will  pro- 
tect a  person  from  prosecution  for  such  sales, 
it  will  not  protect  him  from  a  prosecution 
for  an  abuse  of  the  authority  given  him 
whereby  he  creates  a  nuisance.  ^ 

**No  person  can  maintain  a  private  action 
for  a  mere  public  or  common  nuisance,  for 
the  reason  that  the  exercise  of  such  a  ri^ht 
would  lead  to  a  great  multiplicity  of  suits, 
and  endless'interminable  litigation."  Wood, 
Nuisance,  §§  646,  646. 

The  complaint  at  bar  makes  the  Injury 
^partake  somewhat  of  a  public  or  common 
^nuisance,  in  that  it  shows  injury  probable  to 
others  in  the  neighborhood.  But  a  nuisance 
may  be  both  public  and  private.  Wood, 
Nuisance,  §  674 ;  16  Am.  &  Eng.  Encyclop. 
Law,  980,  and  authorities  cited. 

But  where  the  dama^  or  injury  to  one  is 
more  than  to  the  public,  however  slight,  or 
where  he  sustains  a  special  damage  not  com- 
mon to  all,  he  may  maintain  a  private  ac- 
tion.    Wood,  Nuisance,  §§  14-16,  672. 

The  facts  stated  in  the  complaint  and  ad- 
mitted by  the  answer  and  demurrer  to  be 
true,  show  the  injury  to  be  greater  to  appel- 
lants than  to  the  public.  It  is  to  be  observed 
that  the  facts  alleged  in  the  complaint  and 
admitted  to  be  true  by  the  demurrer  and  an- 
swer under  consideration  do  not  bring  the 
case  within  the  definition  of  that  sort  of  a 
nuisance  by  Mr.  Wood.  But  he  was  speak- 
in  s:  about  what  it  would  take  to  make  a 
drinking  saloon  a  nuisance  in  any  and  every 
locality.     In  section  9,  he  says:    **The  lo- 
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calfty,  the  condition  of  property,  and  the 
habits  and  tastes  of  those  residing  there,  di- 
vested of  any  fanciful  notions,  or  such  as  are 
dictated  by  dainty  modes  and  habits  of  liv- 
ing, are  the  test  to  apply  in  a  given  case.  In 
the  very  nature  of  things,  there  can  be  no 
definite  or  fixed  standard  to  control  every  case 
in  any  locality.  The  question  is  one  of  rea- 
sonableness or  unreasonableness  in  the  use  oi 
property,  and  this  is  largely  dependent  upon 
the  locality  and  its  surroundings."  And  in 
section  10,  ho  says :  ''The  diminution  of  the 
market  value  of  adjacent  buildings  by  such 
use  will  not  of  itself  make  it  a  nuisance,  but 
there  is  a  limit  to  such  a  right.  No  man  is 
at  liberty  to  use  his  own  property  without 
reference  to  the  health,  comfort,  or  reasonable 
enjoyment  of  like  public  or  private  rights 
by  others.  Eveiy  man  gives  up  something 
of  his  absolute  right  of  aominion  and  use  oi 
his  own,  to  be  regulated  or  restrained  by  law, 
so  that  others  mar  not  be  hurt  or  hindered 
unreasonably  in  the  use  or  enjoyment  of  their 
property.  This  is  the  fundamental  principle 
of  all  regulated  civil  communities  and  with- 
out it  society  could  hardly  exist,  except  by 
the  law  of  the  strongest.  This  illegal,  un- 
reasonable and  unjustifiable  use  to  the  in- 
jury of  another,  or  of  the  publlCi  the  law 
denominates  a  nuisance." 

In  Hackney  v.  State^  8  Ind.  494,  in  a  pros- 
ecution of  a  nuisance  in  keeping  a  ten-pin 
alley  it  is  said:  ''Thus  anything  offensive 
to  the  sight,  smell,  or  hearing  erected  or  car- 
ried on  in  a  public  place,  where  people  dwell 
or  pass,  or  have  a  right  to  pass,  to  their  an- 
noyance, is  a  nuisance  at  common  law." 

In  Baumgartner  v.  Hasty,  100  Wd.  576,  60 
Am.  Rep.  880,  it  is  said :  "A  wooden  build- 
ing is  not  in  itself  a  nuisance,  .  .  .  but 
when  erected  where  it  endangers  the  safetv 
of  adjoining  property,  it  may  become  a  nui- 
sance." 

It  is  no  mere  fanciful  notion,  dictated  by 
dainty  modes  and  habits  of  living  that  makes 
one  who  has  located  his  home  in  a  quiet, 
peaceful  part  of  a  city,  in  the  immediate 
neighborhood  of  numerous  churches,  Sunday 
schools,  common  schools,  female  colleges  and 
among  neighbors  who  are  attendants  upon 
such  places,  and  out  of  the  reach  of  the  busier 
haunts  of  the  business  part  of  the  city  to 
protest  and  object  to  the  maintenance  of  a 
saloon  on  the  adjoining  lot,  and  within  ten 
feet  of  such  residence,  where  drinking  peo- 
ple are  invited  to  and  do  assemble  to  drink 
intoxicating  liquors,  with  all  the  incidents 
usually  attendant  upon  such  a  place,  very 
few  people  indeed  who  would  not  object  and 
protest  and  be  seriously  annoyed  thereat. 
Even  the  man  who  frequents  such  a  place  to 
drink  would,  as  a  general  thing,  object  to 
the  traffic  obtruding  itself  within  ten  feet  of 
his  threshold  ;  especially  where  it  is  allege^ 
and  admitted,  as  here,  that  it  has  so  injured 
the  appellant*s  property  both  for  selling  ana 
rental  purposes. 

We  think,  therefore,  that  the  complaint 
stated  facts  suflacient  as  against  Stehlin  to* 
constitute  an  actionable  nuisance.  Did  it 
state  a  good  cause  of  action  against  appellee 
Heidt?  It  states  that  he  rented  the  property 
to  appellee  Stehlin  for  the  purpose  of  being 
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Dsed  for  a  saloon,  and  received  |S0  per  month 
because  of  that  fact,  and  that  the  property 
would  not  rent  for  more  than  $25  per  month 
for  any  other  use.  The  landlord  is  liable 
where  he  rents  his  premises  for  the  purpose 
of  the  establishment  thereon  of  a  nuisance. 
Wood,  Nuisance,  §8  80,  81. 

The  court  therefore  erred  in  sustaining; 
Heidt's  demurrer  to  the  complaint.  Did  the 
license  set  up  in  the  answer  of  Stehlin  con- 
stitute a  lustiflcation?  We  are  of  opinion 
that  it  did  not.  It  did  not  enlarge  his  rights, 
but  restricted  them  within  narrower  limits 
than  they  were  before  and  without  any  statute 
on  the  subject.  It  was  a  certificate  only  that 
he  had  been  put  under  bond  to  keep  the  peace, 
and  paid  the  license  fees  and  was  thereby 
permitted  to  sell.  Notwithstanding  his  pay- 
ment of  the  large  sums  of  money  for  license 
fees  both  to  the  county  and  city,  his  license 
could  be  revoked  without  refunding  his 
money.  State  v.  Bonnell,  119  Ind.  494  ;  Mon- 
roe County  Gomrs,  v.  Kreuger,  88  Ind.  231 ; 
Moore  v.  Indianapolis^  120  Ind.  483. 

It  is  no  contract ;  it  is  a  mere  permit  given 
to  sell  in  the  exercise  of  the  police  power  of 
the  state,  and  may  be  withdrawn  at  any  time. 
Ibid.;  McKinney  v.  Salem,  77  Ind.  213. 

The  congress  of  the  United  States  passed 
an  act  authorizing  the  Baltimore  &  Potomac 
Bailroad  Company  to  brins  its  tracks  within 
the  municipal  limits  of  the  city  of  Wash- 
Ington  and  to  construct  shops  and  engine 
houses  there ;  and  pursuant  to  said  authority 
they  built  their  engine  house  and  shops  close 
enough  to  the  Fifth  Baptist  Church  edifice 
in  said  city  to  so  annoy  the  worshipers  there- 
at as  to  make  the  same  a  nuisance,  and  in  a 
suit  very  much  like  the  present  to  recover 
damages,  but  asking  no  injunction,  it  was 
claimed  that  the  license  afforded  by  the  act 
of  congress  was  a  complete  protection  against 
the  charge  of  maintaining  a  nuisance,  to 
wliich  the  Supreme  Court  of  the  United  States 
said  :  **The  acts  that  a  legislature  may  au- 
thorize, which,  without  such  authorization, 
would  constitute  nuisances,  are  those  which 
affect  public  highways  or  public  streams,  or 
matters  in  which  the  public  have  an  interest 
and  over  which  the  public  have  control.  The 
legislative  authorization  exempts  only  from 
liability  to  suits,  civil  or  criminal,  at  the 
in.<;tance  of  the  state;  it  does  not  affect  any 
claim  of  a  private  citizen  for  damages  for 
any  special  inconvenience  and  discomfort  not 
experienced  by  the  public  at  large."  Balti- 
9)i//re  <fc  P.  R.  Go.  v.  Fifth  Baptist  Churchy 
108  U.  S.  332.  27  L.  ed.  744. 

In  a  similar  action,  the  supreme  court  of 
New  Jersey  said  :  "  It  may  be  lawful  for  him 
and  his  assignees  to  execute  this  act,  so  far 
as  the  public  interests,  the  rights  of  naviga- 
tion, fishing,  etc.,  are  concerned,  and  he  may 
plead,  and  successfully  plead  the  act,  to  any 
indictment  for  a  nuisance,  or  against  any 
complaint  for  an  infriD^ement  of  a  public 
right,  but  cannot  plead  it  as  a  justification 
for  a  private  injury,  which  may  result  from 
the  execution  of  the  statute. "  Sinnickson  v. 
Johnson,  17  N.  J.  L.  151,  84  Am.  Dec.  184. 

In  a  nuisance  case  in  the  court  of  appeals 
In  New  York  it  is  said :  **  But  the  statutory 
sanction  which  will  justify  an  injury  to  pri- 
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▼ate  property,  must  be  express,  or  must  te 
given  by  clear  and  unquestionable  implica- 
tion from  the  powers  expressly  conferred,  so 
that  it  can  fairly  be  saia  that  the  legislature 
contemplated  the  doing  of  the  very  act  which 
occasioned  the  injury.  This  is  but  an  ap- 
plication of  the  reasonable  rule  that  statutes 
in  derogation  of  private  rights,  or  which 
may  result  in  imposing  burdens  upon  private 
property,  must  be  strictly  construed.  For  it 
cannot  be  presumed,  from  a  general  grant  of 
authority,  that  the  legislature  intended  to 
authorize  acts  to  the  injury  of  third  persons, 
where  no  compensation  is  provided,  except 
upon  condition  of  obtainin&r  their  consent." 
CogsweU  v.  New  York,  N.  H7diR.IL  Go.  103 
N.  Y.  21,  57  Am.  Rep.  701. 

We  therefore  hold  that  the  complaint  stated 
facts  sufficient  as  against  both  appellees  to 
entitle  appellants  to  some  relief,  and  that 
the  answer  of  Stehlin  stated  no  defense.  We 
do  not  mean  to  be  understood  as  holding  that 
the  complaint  stated  facts  sufllcient  to  war- 
rant all  the  relief  prayed  for.  It  does  not 
follow  that  because  an  act  done,  as  here,  un- 
der legislative  authorization  (the  statute  be- 
ing constitutional),  creating  a  nuisance  and 
resulting  damage  to  private  property,  that 
the  extraordinary  remedy  of  injunction  may 
in  all  cases  be  invoked  for  the  discontinuance 
of  the  acts  complained  of,  as  well  as  to  re- 
cover damages  lor  the  injury.  It  is  said  in 
section  648,  Wood  on  Nuisance,  "The  rule 
as  existing  at  this  time  ma}'  be  stated  to  be 
that  where  a  person  sustains  special  damage 
peculiar  to  himself,  either  to  his  person  or 
property,  direct  or  consequential,  from  a 
public  nuisance,  ...  he  shall  have  his 
remedy  therefor." 

Baltimore  dh  R  R.  Go.  y.  Fifth  BaptiH 
Ghureh,  was  a  case  where  damages  only 
were  sought,  and  not  injunctive  relief.  And 
the  court  there  said:  ''It  is  suflicient  to 
maintain  the  action  to  show  that  the  build- 
ing of  the  plaintiff  was  thus  rendered  less 
valuable  for  the  purposes  to  which  it  waa 
devoted." 

All  the  other  cases  above  cited  after  the 
church  case  were  cases  of  the  same  kind  up- 
holding the  right  of  recovery  for  damages 
where  the  act  done  was  done  under  legisla- 
tive authorization,  but  no  injunction  was 
granted. 

The  complaint  was  sufficient  to  constitute 
a  cause  of  action  for  damages. 

The  judgment  is  reversed,  the  cause  re- 
mandea,  with  instructions  to  overrule  the 
separate  demurrer  of  Heidt  to  the  complaint, 
and  sustain  the  appellants'  demurrer  to  ap- 
pellee Stehlin's  answer. 

Howard*  Gh.  «/.,  dissenting: 

I  regret  that  I  am  unable  to  agree  in  the 
result  reached  by  the  majority  of  the  court 
in  this  case. 

In  the  admirable  opinion  delivered  on  the 
first  hearing  of  the  case  by  Elliott,  Gh.  J.^ 
then  a  member  of  this  court  (Jan.  26,  1892), 
the  validity  of  our  statute  regulating  the 
liquor  traffic  was  fully  and  clearly  demon- 
strated, as  it  also  is  in  the  majority  opinion 
of  the  court  at  the  present  hearing.  Yet  the 
able  counsel  for  appellants  has  insisted  and 
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«till  insists,  that  the  question  at  issue  is  not 
the  constitutionality  of  the  statute  in  so  far 
«8  it  provides  for  regulating  the  sale  of  in- 
toxicating liquors,  but  its  constitutionality 
in  respect  to  its  provisions  for  licensing  the 
sale  of  intoxicating  liquors  in  saloons.  "If 
the  act  of  the  legislature,"  says  counsel, 
^contained  no  other  provisions  than  such  as 
assume  control,  regulation,  and  restriction 
upon  the  sale  of  intoxicating  liquors;  I 
^ould  readily  concede  its  validity.  It  is  not 
the  control  over  this  subject  and  business  to 
which  I  offer  objections.  My  objections  are 
made  to  the  license,  the  authority  and  the 
sanction  given  by  the  act  to  the  person,  the 
place  and  the  conduct  of  the  saloon  business.  ** 
With  all  deference  to  the  learned  counsel,  it 
would  seem  that  he  here  attempts  to  make  a 
distinction  where  there  is  no  diffrrence.  If 
the  control  and  regulation  of  the  liquor  traffic 
are  in  the  hands  or  the  legislature,  that  body 
must  certainly  be  the  judge  as  to  the  best 
means  to  secure  such  control  and  regulation  ; 
and  it  is  consequently  competent  for  the  leg- 
islature to  determine,  as  it  has  done,  that  tlie 
license  system  is  the  most  just,  efficient,  and 
fiatisfactory  means  to  attain  the  end  in  view. 
This  policy  is  the  one  adopted.  The  legis- 
lature lias,  in  effect,  decided  that  the  best 
policy  for  the  regulation  of  the  sale  of  in- 
toxicating liquors  is  the  license  system ;  that 
by  such  system  the  traffic  can  best  be  con- 
trolled, regulated,  and  restricted.  Counsel 
himself  concedes,  ''that  a  statutory  law  pro- 
viding a  license  system  for  saloons  existed  at 
the  time  when  our  present  state  constitution 
took  effect,  in  1851.''  There  is  no  question 
that  such  system  has  been  practically  in 
operation  ever  since. 

That  the  regulation  of  the  liquor  traffic, 
therefore,  is  entrusted  to  the  legislature,  and 
that  the  policy  adopted  by  the  legislature  in 
the  exercise  of  the  power  thus  confided  is  the 
license  system,  seem  to  admit  of  no  contro- 
versy. 

Counsel,  however,  goes  still  further,  and 
«ays  that  selling  intoxicating  liquors  in  a 
«aioon  is  immoral ;  and  that  the  act  licensing 
such  sale  must  for  that  reason  be  unconstitu- 
tional ;  inasmuch  as  the  constitution  provides 
for  the  promotion  of  morality.  In  answer 
to  this,  it  would  seem  that  if  the  regu- 
lation of  the  sale  of  intoxicating  liquors  is 
a  trust  confided  to  the  legislative  department 
of  the  government,  then  the  sale  itself  cannot 
be  immoral.  And  if  the  legislature,  in  the 
exercise  of  its  sound  discretion,  is  of  opinion 
that  the  saloon  license  system  is  the  best 
means  of  controlling  and  regulating  such 
sale,  it  would  also  seem  that  the  sale  in  a 
saloon,  in  the  manner  prescribed  by  law, 
cannot  be  immoral. 

Because  some  saloons  are  not  conducted  in 
the  mode  which  the  law  directs,  it  does  not 
follow  that  a  saloon  w  hi  oil  is  properly  con- 
ducted is  also  an  immoral  institution.  Such 
a  conclusion  would  amount  to  an  admission 
that  the  legislature  could  not  so  regulate  the 
aale  of  intoxicating  liquors  as  to  make  such 
«ale  lawful,  notwithstanding  the  admission 
already  made  that  the  legislature  has  the 
power  to  control  such  sale.  It  would  seem 
to  follow  that  the  regulation  and  restriction 
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of  the  liquor  traffic  must  be  a  question  of 
policy,  and  not,  properly  speaking,  a  ques- 
tion  of  morals ;  and  that,  as  such,  it  is  con- 
fided to  the  good  judgment  of  the  legislature 
of  the  state.  So  far  as  the  courts  are  con- 
cerned, to  quote  from  the  Lieeme  Tax  Cases^ 
72  U.  S.  6  Wall.  462,  18  L.  ed.  497:  "The 
court  can  know  nothing  of  public  policy,  ex* 
cept  from  the  constitution  and  the  laws. " 

Counsel  asks  that  the  damage  feature  In- 
volved in  this  case  to  the  appellants,  causeid 
by  the  establishment  of  a  saloon  b«side  their 
home  foe  not  overlooked  by  the  court.  This 
consideration,  though  but  thus  incidentally 
referred  to,  and  not  at  all  argued  by  counsel, 
I  regard  as  the  strongest  that  could  be  urged 
in  appellant's  favor.  It  has  frequently  been 
held  that  locality  is  often  an  important  ele- 
ment in  determining  whether  a  business  is 
or  is  not  a  nuisance.  In  0u>6n  v.  PhiUip$^  73 
Ind.  284,  the  doctrine  was  approved  in  its 
fullest  extent,  *'that  in  some  localities,  a 
business  will  be  considered  a  nuisance,  while 
it  would  not  be  so  in  others."  The  fact  that 
the  business  conducted  by  appellees  is  a  law- 
ful one  does  not  affect  the  question.  No  mat- 
ter how  good  one's  title  to  property,  no  mat- 
ter how  lawful  the  business  in  which  he  it 
engaged,  he  must  so  use  his  property  and  con- 
duct his  business  as  to  cause  no  unnecessary 
injury  to  the  property,  rights,  or  interests  of 
others.  The  reason  for  this  rule,  as  well  as 
the  rule  itself,  arc  comprehensively  stated  ^j 
Judge  Ray.  formerly  of  this  court,  in  hit 
work  on  'Negligence  of  Imposed  Duties,  p. 
152:  '^It  is  the  injury,  annoyance,  incon- 
venience, and  discomfort  thus  occasioned  that 
the  law  regards,  not  the  particular  business, 
trade,  or  occupation  from  which  these  result. 
And  lawful  as  well  as  unlawful  business  may 
be  carried  on  in  a  place,  or  in  a  manner  so 
as  to  prove  a  nuisance. " 

The  complaint  shows  the  location  of  a  sa- 
loon beside  a  home  in  a  thickly  settled  resi- 
dence part  of  the  city,  near  also  to  schools 
and  churches ;  and  far  from  the  business  cen- 
ter. It  also  shows  conspicuous  advertising 
signs  on  the  building,  side  and  alley  en- 
trances, and  that  persons  have  been  contin- 
uously going  in  there  to  buy  and  drink  in- 
toxicating liquors  and  are  so  seen  going  in 
and  coming  out  by  the  public. 

It  avers  a  consequent  diminution  of  the 
value  of  appellant's  property  and  annoyance 
to  appellants  in  the  enjoyment  of  their  home. 

To  this  appellees  answered  by  setting  up 
their  liquor  license  issued  by  the  board  of 
county  commissioners,  and  the  conduct  of  the 
business  by  authority  of,  and  in  pursuance 
of,  such  license. 

Had  appellants  put  their  argument  in  sup- 
port of  their  demurrer  to  this  answer  upon 
the  ground  that  such  license  did  not  author- 
ize tne  acts  complained  of,  some  case  mi^ht 
perhaps  have  been  made  in  favor  of  sustain- 
ing such  demurrer.  But,  instead  of  this,  ap- 
pellant's contention  is  based  upon  the  as- 
sumption that  the  answer  is  insufficient  to 
constitute  a  defense  for  the  reason  that  **the 
law  pretending  to  authorize  the  same  is  un- 
constitutional and  void."  And  the  whole 
argument  of  counsel,  instead  of  being  ad- 
dressed to  the  insufficiency  of  the  ansWer  aa 
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a  defense  to  the  acts  complained  of,  is  di- 
rected against  the  license  Jaw  itself.  Coun- 
sel says  expressly  that,  **the  point  at  issue 
here  is  the  validity  of  the  act  so  far  as  its 
1  icense  features  are  concerned.  If  the  law  in 
that  respect  Is  valid,  then  the  defense  as  set 
up  in  the  respective  answers  of  the  appel- 
lees is  complete.  *' 

I  must  disa>^ee  with  counsel's  reasoning 
in  this.  The  license  granted  by  the  couhty 
commissioners  gave  no  right  to  appellees  to 
keep  a  disorderly  place,  where  intoxicating 
liquors  are  sola,  as  prohibited  bv  section 
2097,  Rev.  Stat.  1881,  and  gave  them  no  right 
to  unnecessarily  iniure  their  neighbors'  prop- 
erty, rights,  and  Interests.  For,  while  the 
business  of  selling  intoxicating  liquors, 
under  a  license  duly  issued,  is  lawful,  yet, 
as  we  have  seen,  ''a  lawful  as  well  as  un- 
lawful business  may  be  carried  on  in  a  place, 
or  in  a  manner  so  as  to  prove  a  nuisance. " 

Appellants,  in  basing  their  argument  upon 
the  alleged  unconstitutionality  of  the  law, 
instead  of  upon  the  insufficiency  of  the  an- 
swer as  a  defense  to  the  alleged  unlawful 
acts  of  appellees,  abandoned,  as  I  think, 
their  only  reasonable  grounds  of  action. 
Whether  the  acts  complained  of  were  in  fact 
sufficient  to  constitute  appellee's  place  of 
selling  intoxicating  liquors  a  disorderly 
house,  or  a  nuisance,  need  not,  as  I  think, 
be  considered,  since  appellants  in  their  argu- 
ment chose  to  waive  that  qusetion,  and  to 
rely  wholly  upon  the  alleged  unconstitution- 
ality of  the  license  system.  Havinsr  adopted 
a  theory,  they  should  be  held  to  abfde  by  it. 
It  has  often  been  decided  that  everv  case  must 
proceed  upon  a  definite  theory.  Farties  can- 
not adopt  one  theory  in  the  trial  court,  and 
a  different  theory  in  the  appellate  court. 

I  think  that  we  must  therefore  assume, 
since  the  record  shows  nothing  to  the  con- 
trary, that  appellant's  contention  in  support 
of  the  demurrer  to  the  answer  was  the  same 
in  the  trial  court  as  it  is  here,  to  wit,  that 
the  law  licensing  saloons  is  unconstitutional 
and  void ;  and  I  think  we  must  also  assume 
that  the  trial  court  ruled  upon  the  demurrer 
on  that  theory  solely,  holding  against  ap- 
pellants that  the  law  is  constitutional ;  and 
further,  that  the  court  did  not  otherwise  rule, 
nor  intend  to  rule  upon  the  question  as  to 
wheiher  the  answer  constituted  a  sufficient 
defense  to  the  acts  complained  of. 

Courts  are  not  called  upon  to  decide  ques- 
tions not  presented  and  argued  by  the  parties, 
nor  is  it,  as  I  think,  equitable  between  the 
parties,  nor  just  to  the  court  trying  the  ca^e, 
to  reverse  its  decision  upon  a  theory  different 
from  that  on  which  the  cause  was  tried  and 
different  likewise  from  that  on  whic^  the 
case  is  presented  on  appeal. 

This  principle  is  very  fully  developed  in 
chapter  24  of  Elliott's  Appellate  Procedure ; 
in  section  489  of  that  work  it  is  said  that, 
**  parties  must  stand  by  the  positions  assumed 
in  the  trial  court,  and  upon  which  they  asked 
and  obtained  rulings.  The  same  rulings  are 
to  be  reviewed,  and  not  different  ones. "  And 
in  section  494 :  **  If  the  parties  put  a  definite 
construction  upon  the  pleadings  in  the  trial 
court,  and  induce  the  court  to  act  upon  that 
construction,  they  must  adhere  to  it  on  ap- 
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peal.  .  .  .  Pleadings  will  be  treated  on 
appeal  as  the  parties  elected  to  treat  them  in 
the  trial  court." 

If,  then,  the  parties  in  this  case,  in  argning 
the  demurrer  to  the  axiswer,  and  the  court  in 
ruling  upon  that  demurrer,  proceeded  upon 
the  thepiy  that  appellants  demurred  for  the 
reason  that  the  answer  waa  insufficient  as 
being  based  upon  an  unconstitutional  law, 
I  do  not  think  we  should  now  pass  upon  that 
ruling  of  the  court  by  assuming  a  different 
theory.  Indeed,  counsel  does  not  ask  this. 
He  does  not  ask  to  have  the  demurrer  sus- 
tained for  any  reason  but  because  the  license 
law  is  invalid,  and  says  emphatically  that 
''if  the  law  in  that  respect  is  valid  Uien  the 
defense  as  set  up  in  the  respective  answers 
of  the  appellees  is  complete."  In  addition 
to  the  express  waiver  so  made,  the  failure  of 
counsel  to  argue  in  his  briefs  any  question 
in  the  case  but  the  validity  and  constitu- 
tionality of  the  license  law  is,  by  the  settled 
decisions  of  this  court,  a  waiver  of  all  other 
objections  to  the  answer. 

^It  is  essential,"  says  Judg^  Elliott  in  his 
Appellate  Procedure,  section  444,  "that  all 
points  be  made  in  the  brief  and  properly 
made ;  if  not  so  made,  they  are  waived.  Many 
cases  affirm  this  doctrine." 

As  nearly  as  the  case  of  BaUt  y.  Bulla,  6 
Ind.  86,  the  court  ruled  that,  "all  points  not 
made  by  brief  may  be  treated  as  waived." 

In  the  case  of  Vonotan  v.  Stewart,  15  Ind. 
493,  it  was  said  :  "  We  are  inclined  to  think 
that  the  points  in  the  case,  if  any  such  exist, 
are  not  shown  by  the  brief  filed  by  the  three 
attorneys  whose  names  are  signed  thereto,  and 
are  consequently  waived." 

In  Burk  V.  Hill,  55  Ind.  419,  the  court  said : 
"The  sufficiency  of  the  second  paragraph  of 
complaint  is  questioned  by  an  assignment  of 
error,  but  the  question  is  not  discussed  in  the 
briefs  of  the  parties, — indeed,  it  seems  to  be 
waived.  We  therefore  dispose  of  it  at  once 
by  holding  the  paragraph  good." 

In  Martin  v.  Martin,  74  Ind.  207,  it  was 
said  by  Woods,  J,:  "That  the  rules  of  prac- 
tice are  a  part  of  the  laws  of  the  land  ;  that  we 
have  no  right  to  disregard  them ;  and  that 
following  these  rules  on  appeal,  "we  never 
go  beyond  the  brief  of  the  appellant  to  search 
the  record  in  quest  of  errors  which  have  not 
been  pointed  out  in  the  brief,  but  the  ap- 
pellee, without  filing  any  brief  at  all,  is 
entitled  to  the  benefit  of  everything  in  the 
record  which  may  prevent  a  reversal  of  the 
judgment  upon  the  errors  assigned." 

In  the  Western  U.  Teleg,  Co.  v.  Ferris,  103 
Ind.  91,  the  statement  is:  "As  this  question 
was  not  suggested  in  the  original  brief  and 
argument  of  appellant's  counsel,  nor  until 
after  the  brief  for  appellee  had  been  filed  and 
the  case  taken  up  for  consideration  by  the 
court,  we  think  it  might  well  be  regarded 
as  waived." 

In  the  Louisville,  N.  A,  <ft  C  R.  Co.  v. 
Orantham,  104  Ind.  358,  the  court  said :  "In 
this  court,  the  appellant  has  assigned  anum 
ber  of  errors,  but  of  these  only  one  is  noticed 
even  by  its  learned  counsel  in  his  brief  of 
this  cause.  ...  Of  course,  under  the 
settled  practice  of  this  court,  the  other  errors 
assigned  by  appellant,  but  not  discussed  by 
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its  coiiBBel,  are  regarded  here  as  waived,  and 
are  not  considered.  OMtberry  t.  SUUe,  69 
Ind.  430 ;  WiUiam*  7.  PMt&r,  72  Ind.  854 ; 
Gojfin  y.  Aabury  Unix&nity  Trusteet,  92  Ind. 
337  " 

In  Garr  ▼.  StaU  (Ind.)  20 L.  R.  A.  868,  de- 
cided at  last  term,  objection  was  made  in  the 
court  below  to  certain  offered  evidence.  This 
court  found  the  questions  by  which  the  evi- 
dence was  sought  to  be  introduced  informal, 
but  held  that,  as  the  objection  to  the  evidence 
was  sustained  with  express  reference  to  the 
subject  matter,  and  not  to  the  form  of  the 
questions,  and  as  no  objection  was  made  in 
this  court  to  the  form  of  the  questions,  the  cor- 
rectness of  the  ruling  should  be  determined 
as  if  no  such  informality  had  existed.  That 
was  the  theory  upon  which  the  court  ruled 
below,  and  that  was  also  the  theory  upon 
which  argument  was  had  in  this  court.  See 
also,  Kimberlin  v.  Taw,  188  Ind.  696.  and 
Funk  V.  Bentchler,  Feb.  18,  1898,  both  de- 
cided at  last  term,  and  Thompson  v.  McGorkle, 
Sept.  26,  1893,  decided  at  this  term.  Also» 
Works,  Pr.  §  1099,  and  authorities  there  col- 
lected. 

Whether,  therefore,  the  demurrer  in  the 
case  at  bar  should  be  sustained  by  reason  of 
the  insufficiency  of  the  answer  as  a  defense 
to  the  alleged  acts  complained  of  by  appel- 
lants, and  their  demand  for  relief  therefrom 
by  injunction,  or  for  any  other  reason  than 
the  alleged  invalidity  of  the  license  law,  is 
a  question  which  has  been  waived  by  the 
failure  of  counsel  to  discuss  the  same, 'and, 
as  I  think,  should  not  be  considered. 

The  license  law  being  valid,  we  must  pre- 
sume, until  the  contrary  is  shown,  that  ap- 
pellee's business  being  lawful  in  itself,  was 
conducted  in  a  lawful  manner ;  that  they  did 
only  what  they  had  a  right  to  do  with  their 
own. 

In  Barnard  v.  Shirley,  June  6,  1898,  decided 
at  last  term,  it  was  said :  '^No  principle  of 
law  is  better  settled  than  that  a  man  has  a 
right  to  the  lawful  use  and  enjoyment  of  his 
own  property,  and  that  if  in  the  enjoyment' 
of  such  right,  without  negligence  or  malice, 
an  inconvenience  or  loss  occurs  to  his  neigh- 
bor, it  is  a  wrong  for  which  there  is  no  li- 
ability. This  must  be  so,  or  every  man 
would  be  at  the  mercy  of  his  neighbor  in  the 
use  and  enjoyment  of  his  own. " 

It  is  true  that  there  are  certain  well-known 
exceptions  to  this  general  rule,  but  until  it 
is  shown  that  some  such  exception  applies, 
or  that  negligence  or  malice  in  tJie  conduct 
of  the  business  exists,  or  the  law  is  otherwise 
violated,  the  owner  will  not  be  disturbed  in 
the  use  and  enjoyment  of  his  property. 

In  the  case  before  us,  there  is  no  unlawful 
act  charged.  According  to  the  complaint, 
the  appellee  Stehlin  established  a  saloon  and 
engaged  in  the  business  of  selling  intoxicat- 
ing liquors,  to  be  drunk  on  the  premises :  he 
advertised  his  business  by  putting  up  printed 
signs,  and  provided  different  entrances  to  his 
building ;  persons  have  ever  since  been  in- 
vited and  received  into  said  premises  to  buy 
from  him  and  drink  intoxicating  liquors,  and 
meet  together  there  for  that  purpose,  and  are 
seen  b^  the  public  going  in  and  coming  out. 
That  IS  the  sum  and  substance  of  what  is 
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charged  against  appellees;  and  U  is  ao- 
knowledffed  in  the  complaint  that  the  ap- 
pellees claim  that  they  are  authorized  to  do 
these  things  by  virtue  of  a  license  duly  issued 
by  theHt>oard  of  county  commissioners. 

Appellees  themselves  answered  this  com- 
plaint by  setting  up  their  license  and  aver- 
ring that  the  business  has  been  conducted  in 
pursuance  of  such  license.  The  truth  of  tliis 
answer  is  not  denied,  but  on  the  contrary,  by 
the  demurrer  it  is  admitted  to  be  true.  No 
negligence  or  malice  is  charged,  no  violation 
of  the  liquor  law,  or  of  any  other  law  of  the 
state  is  alleged.  We  are  brought,  then  to 
the  conclusion,  according  to  the  opinion  of 
the  majority  of  the  court,  that  a  lawful  busi- 
ness, carried  on  in  a  lawful  manner,  is  yet  a 
nuisance ;  that  a  man  setting  up  on  his  own 
land  a  business  made  lawful  by  the  statutes 
of  the  state,  and  conducting  this  business  in 
a  peaceful  and  quiet  manner,  without  any 
wrong-doing  on  his  part  whatever,  may  yet 
be  assessed  damages  because  his  neighbor's 
property  is  incidentally  lessened  in  value. 
I  do  not  think,  this  is  the  It^w.  If  a  modest 
mechanic's  shop,  or  a  small  and  plain  house, 
the  best  he  can  afford,  is  set  up  on  a  little 
lot  of  his  beside  a  splendid  mansion,  in  a 
fashionable  part  of  a  city,  it  will  undoubt- 
edly lessen  the  value  of  the  fine  property  ad- 
jacent. Can  the  owner  of  the  marble  palace 
and  the  beautiful  lawns  and  pleasure  grounds 
therefore  collect  damages  from  the  mechanic 
who  has  set  himself  down  before  the  great 
man's  door?  Not  in  England,  where  every 
man's  home  is  his  castle ;  still  more,  not  iu 
free  America,  where  all  men  are  equal. 

And  if,  as  follows  from  the  decision  of  the 
court  in  this  case,  a  man  may  collect  dam- 
ages because  the  value  of  his  property  is 
lessened  by  the  lawful  business  in  which  his 
nciirhbor  engages,  why  may  not  a  merchant 
bring  suit  against  the  man  who  sets  up  an- 
other lawful  business  next  door,  which  may 
perchance  lessen  the  popular  favor  which  tlie 
merchant  has  heretofore  enjoyed? 

It  is  hardly  necessary  to  further  intimate 
the  mischievous  results  which  must,  as  I 
think,  inevitabljr  flow  from  thus  practically, 
and  that,  too,  without  any  legislative  sanc- 
tion, engrafting  so  definite  a  feature  of  local 
option  upon  our  license  system.  If  tlie  peo- 
ple desire  local  option,  and  the  constitution 
and  the  laws  are  so  framed  as  to  sanction  it, 
it  seems  to  me  it  will  then  be  time  enough 
for  the  courts  to  do  so. 

If  there  were  any  improper  conduct,  any 
violation  of  the  law,  any  ooisterousness  or 
noise,  anything  injurious  to  health  or  of- 
fensive to  the  senses  charged  against  appel- 
lees, I  could  see  some  reason  for  declaring 
the  place  a  nuisance ;  and  I  do  not  think  that 
the  authorities  show  that  a  business  so  con- 
ducted can  be  found  a  nuisance,  simply  be- 
cause the  presence  of  even  a  properly  con- 
ducted saloon  is  offensive,  and  because 
adjacent  property  is  incidentally  lessened  in 
value. 

In  8t,  James  Church  v.  Arrington,  86  Ala. 
546,  76  Am.  Dec.  832,  the  court  held  that  a 
private  nuisance  would  be  abated  only  when 
the  matter  complained  of  is  a  nuisance  p&r  m 
or  when  it  has  been  declared  a  nuisance  by 
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law ;  and  hence,  that  the  erection  of  a  prWate 
stable  near  a  church  building  would  not  be 
enjoined,  a  etable  not  being  unavoidably 
and  of  itself  a  nuisance. 

In  Wolcott  V.  Mdick,  11  N.  J.  Eq.*  204,  66 
Am.  Dec.  790,  it  was  held  that  an  iniunction 
to  prevent  the  erection  of  a  building  for  man- 
ufacturing purposes,  on  the  ^und  of  its 
being  a  nuisance  to  an  adjoining  dwelling 
house,  would  not  be  granted  unless  a  very 
strong  case  should  be  made,  and  one  which 
is  marked  by  some  very  peculiar  features. 
To  the  same  effect  was  Van  Bergen  v.  Van 
Bergen,  8  Johns.  Ch.  282,  1  L.  ed.  619,  8  Am. 
Dec.  511,  decided  by  GhanceUor  Kent. 

In  State  v.  Ball,  82  N.  J.  L.  158,  the  su- 
preme court  of  New  Jersey  held  that  a  ten- 
pin  alley,  kept  for  public  use  in  a  village, 
even  though  Kept  in  connection  with  a  lager 
beer  saloon,  is  not,  per  ee  a  nuisance. 

In  I^ngit  ▼.  8enn,  15  Ey.  L.  Rep.  825.  it 
was  claimed  by  Jieighboring  residents  that 
certain  premises  were  to  be  reopened  which 
had  before  been  used  as  a  pleasure  resort  gar- 
den, with  ten-pins,  dancing  and  band  music 
till  early  morning,  where  the  noise  would 
keep  the  neighboi-s  awake  to  the  detriment  of 
their  health  and  comfort,  and  where  crowds 
of  idle,  disorderly  persons  were  attracted  and 
became  a  nuisance  in  the  streets ;  that  all 
this  was  not  due  tQ  the  management,  but  in- 
herent in  the  business.  The  court  of  appeals 
of  Kentucky  held  that  a  nuisance  was  not 
clearly  made  out.  In  the  course  of  the  opin- 
ion, the  court  said:  **Nor  are  the  things 
about  to  be  done  in  themselves  nuisances. 
There  can  be  beer  gardens  and  pleasure  re- 
sorts, music,  and  dancing  and  yet  no  nui- 
sance set  up.  Admittedly,  the  conduct  of 
such  exercises,  or  the  running  of  such  a  busi- 
ness may  result  in  inconvenience  and  annoy- 
ance to  neighbors  not  participating.  It  may 
render  the  location  less  eligible  as  a  place  of 
residence  for  people  who  pay  high  rents,  and 
are  of  'dainty  modes  and  habits  of  living' 
(Wood  Nuisance,  §  800),  but  nevertheless,, 
these  places  and  modes  of  amusement  are  not 
to  be  condemned  or  denounced  as  nuisances 
in  themselves.  .  .  .  One  living  in  a  city, 
it  was  said  (in  LouistiUe  Coffin  Co.  v.  War- 
ren, 78  Ky.  400),  'must  necessarily  submit  to 
the  annoyances  which  are  incidental  to  city 
life. '  " 

In  Bliodes  v.  Dunbar,  57  Pa.  274,  98  Am. 
Dec.  221,  it  was  well  said  by  the  learned 
Chief  Justice:  ''It  is  a  difficult  matter  at  all 
times  to  strike  the  true  medium  between  the 
conflicting  interests  and  tastes  of  people  in  a 
densely  populated  city." 

These  cases,  and  many  others,  go  very  much 
farther  than  it  would  be  necessary  to  go  in 
this  case  in  order  to  hold  that  the  business  of 
appellees  as  conducted  by  them  is  not  a  nuis- 
ance, and  that  they  are  not  liable  for  dam- 
ages because  the  adjacent  property  had  been 
rendered  less  valuable  without  any  fault  on 
their  part. 

I  may  say,  besides,  that  were  this  an  ap- 
peal from  a  judgment  based  upon  an  order 
of  the  board  of  county  commissioners,  renew- 
ing or  refusing  to  renew  a  license  to  appel- 
lees in  the  locality  where  the  acts  complained 
of  were  done,  the  case,  as  I  think,  would  be 
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a  stronger  one  for  appellants  than  is  the 
before  us,  which  is,  in  some  respects  a  col- 
lateral attack  upon  the  order  of  the  board 
granting  the  license. 

I  have  no  doubt,  as  already  intimated,  that 
the  question  of  locality  is  one  which  the 
board  of  county  commissioners,  or  the  court 
on  appeal,  ought  to  take  into  consideration 
in  determining  the  fitness  or  unfitness  of  an 
applicant  for  a  license  to  conduct  a  saloon. 
The  sUtute  itself,  section  5814,  Key.  Stat 
1881,  seems  to  imply  as  much. 

In  Eslinger  v.  Eaet,  100  Ind.  484,  objection 
was  made  to  the  introduction  of  certain  evi- 
dence showing  where  the  building  in  which 
license   vvas  applied  for  was  situate,    with 
reference  to  a  public  square  and  to  a  college- 
and  a  graded  school  and  how  many  school 
children  usually  passed  the  building  in  go- 
ing to  and  returning  from  school .    Thi  s  court 
approved  a  ruling  admitting  the  evidence. 
Ji^e  Mitchell,  speaking  for  the  court,  after 
alluding  to  the  requirement  of  the  statute, 
that  the  applicant  for  license  should  state  in 
his  notice  "  the  precise  location  of  the  prem- 
ises in  which  he  desires  to  sell  "  said  that 
while  the  inquiry  must  always  be  as  to  the 
fitness  of  the  applicant  to  be  entrusted  with 
the  sale  of  intoxicating  liquor,  yet  ^it  may 
well  have  been  supposed  (by  the  legislature) 
that  in  determining  the  fitness  of  things,  a 
court  or  jury  might  take  into  account  whetli- 
er,  under  all  the  evidence,  an  applicant  in  a 
particular  case  was  a  fit  person  to  be  en- 
trusted with  the  sale  of  intoxicating  liquors, 
if  the  place  proposed  was  such  that  only  :k 
man  possessed  of  an  extraordinary  degree  of 
circumspection  and  caution  could  fitly  con- 
duct the  business  at  that  place,  with  a  du& 
regard  to  the  situation  and  surroundings." 

That,  however,  was  an  appeal  from  the  ac- 
tion of  the  board  of  county  commissioners  as 
to  granting  a  license  in  the  first  place.  Here 
there  is  an  attack  on  the  authority  of  the  li- 
cense after  it  is  duly  granted. 

Besides,  in  this  case,  there  is  no  question 
of  the  fitness  of  the  appellee  to  keep  a  saloon. 
His  character  and  fitness  are  not  even  called 
in  question.  It  is  the  saloon  itself,  as  a  sa- 
loon simply,  and  a  properly  conducted  sa- 
loon, that  is  objected  to.  And  here  we  return 
to  the  real  question  at  issue.  This  saloon  is 
objected  to,  not  that  it  is  in  any  way  im- 
properly carried  on,  but  simply  because  it  ia 
a  saloon,  and  because  the  law  authorizing  it 
is  unconstitutional,  and  void.  All  other 
questions  are  waived  by  appellants  in  their 
argument,  and  bv  the  rules  of  this  court 
should  not,  as  I  think,  be  considered. 

The  waiver,  too,  is  not  an  implied  one 
simply,  but  is  an  express  waiver.  And 
counsel  candidly  gives  us  his  reason  for  the 
waiver,  saying :  **  If  this  were  the  only  sa- 
loon in  Indiana,  located  as  it  is,  I  dare  say 
there  would  be  little  diflSculty  in  suppress- 
ing it,  but  as  it  is  a  part  of  a  great  system, 
we  are  compelled  to  attack  the  system.* 

Appellants  thus  seek  to  upbofd  their  de- 
murrer to  the  answer  setting  up  the  license 
on  the  sole  ground  **  that  such  license  it  no 
defense,  because  the  law  pretending  to  au- 
thorize the  same  is  unconstitutional  and 
void.  * 
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It  does  DOt  §cem  to  me  that  we  are  justified 
in  ignoring  tbe  positions  taken  by  tlio  parties 
befoi-e  the  lower  court,  and  in  their  appeal 
to  this  court.  If  there  was  error  on  the  trial, 
that  error  should  be  presented  here  by  the 
party  appealing.  We  cannot  reverse  a  judg- 
ment for  a  reason  that  the  lower  court  had 
no  opportunity  to  pass  upon.  Appellants' 
briefs  show  that  the  Invalidity  of  the  liquor 
law  was  the  question  presented  to  tlie  lower 
court.     The  briefs  also  show  that  to  be  the 

auestion  presented  to  this  court.  Shall  we 
len  do  what  Woods,  J.,  in  Martin  v.  Mar- 
tin, 9upra,  said  the  courts  would  never  do, 
— *'go  beyond  the  brief  of  the  appellant  to 
search  the  record  in  quest  of  errors  which 
have  not  been  pointed  out  in  the  brief?**  I 
think  we  should  not,  and  that  the  appellees 
are  themselves  "entitled  to  the  benefit  of 
everything  in  the  record  which  may  prevent 
a  reversal  of  the  j  ud^ent.  **  By  the  decision 
of  the  majority  of  the  court,  it  would  seem 
as  if  this  rule  was  to  be  changed,  and  that 
hereafter  the  burden  would  be  upon  the  ap* 
pellee  to  show  that  the  record  was  without 


error,  rather  than  upon  the  appellant  to  point 
out  the  error,  if  any  there  should  be.  To 
me,  however,  the  long  establislied  rule  seems 
the  fair  one  to  be  applied  in  this  case,  fair 
to  the  parties  and  fair  to  the  court  below, 
which  could  only  pass  upon  the  questions 
presented  to  it  for  consideration  and  decision. 
The  theory  of  appellants*  complaint  and  of 
appellees*  answer,  the  theorv  recognized  in 
the  trial  court  and  urged  in  the  briefs  in  this 
court,  bears  wholly  upon  the  constitutional- 
itv  of  the  liquor  license  law.  I  am  therefore 
of  opinion,  without  even  considering  the  fact 
that  this  saloon  is  properly  conducted  accord- 
ing to  law,  and  is  not  a  nuisance  in  itself, 
that  the  demurrer  was  properly  overruled, 
and  that  the  judgment  ought  consequently  to 
be  afi^rmed. 

Haekneyv  <7. .'  I  concur  in  the  dissenting 
opinion  of  Howard,  Ch,  J. 

m 

Petition  for  second  rehearinc  denied  March 
14,  1894. 
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1.  Aeerettoiis  formed  In  front  of  the 
land  of  several  owners  belonv  to  them  all  and 
can  DOt  be  claimed  byone,  with  whose  land  the 
first  point  of  contact  was  made. 

8«  Accretions  which  beg^  to  form  npon 
land  which  was  ori^^inally  not  ri- 
parian but  became  such  by  the  wasbinff  away 
of  a  portion  of  an  Intermediate  tract,  and  which 
continue  to  form  until  they  reach  the  latter  tract 
and  then  fill  out  in  front  of  it,  replacing  some  of 
its  washed-out  portion,  do  not  all  belong  to  the 
land  on  which  tbey  begin  to  form,  but  that  por- 
tion of  them  which  forms  beyond  its  original 
boundary  line  and  along  the  washed-out  portion 
of  the  adjoiniog  land  belongs  to  the  latter. 

(December  7, 18Q8.) 

APPEAL  b^  defendant  from  a  Judgpent  of 
tbe  Circuit  Court  for  Cole  County  in  favor 
of  plaintiffs  in  an  action  brou(;bt  to  recover 
posi^ession  of  certain  land  which  had  been 
formed  by  accretion  along  the  shore  of  the 
Missouri  River.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Silver  ft  Brown,  for  appellant: 

That  land  formed  by  accretion  belongs  to 
the  owner  of  the  contiguous  tract  to  which  the 
accretion  is  made,  is  a  fundamental  principle. 

Land  not  originally  riparian  becomes  so  when 
the  river  has  reached  it  by  gradually  washing 
away  all  the  intervening  land. 

NoTB.— For  extensive  treatment  of  the  question 
of  tbe  division  of  alluvion  flats  or  water  front,  see 
note  to  Northern  Pine-Land  Co.  v.  Bigelow  (Wis.) 
21  L.  R.  A.  776.  Tbe  present  case  adds  to  the  sub- 
ject a  novel  decision  on  peculiar  facta. 

^  Ti.  R.  A. 


NayloTY,  Cox,  114  Mo.  282;  Welles  y.  BaiUff, 
65  Conn.  292.  See  also  Bees  v.  McDaniel,  115 
Mo.  145. 

And  where  the  lot  originally  not  riparian 
becomes  so  by  such  change  of  the  river-bed, 
there  attach  to  it  all  the  incidents  of  riparian 
land. 

WeUes  Y.  Bailfif,  supra. 

Among  these  incidents  is  that  of  tbe  right  of 
appropriating  to  itself  mduaJ  accretions  from 
the  river  where,  by  a  change  in  tbe  movement 
of  the  bed,  it  logins  to  recede,  and  leave  soil 
upon  its  front 

Ibid. 

And  this  right  of  appropriation  does  not  cease 
when  the  original  limits  have  been  restored. 

/W<f. 

Messrs.  Pope»  Edwards  di  Davieon  for 
respondent. 

Gantty  P.  c7.,  delivered  the  opinion  of  the 
court  : 

This  is  an  action  of  ejectment  for  8. 18  acres 
of  land,  described  by  metes  and  bounds. 
Plaintiffs  assert  title  to  it  as  a  part  of  the  S. 
E.  fractional  i  of  section  21,  township  46, 
range  12,  and  defendant  claims  it  as  an  ac- 
cretion to  lands  he  owns  in  section  28,  in  the 
same  township  and  range,  to  wit,  the  N.  W. 
i  of  the  N.  E.  i  and  W.  i  of  N.  E.  i  of  N. 
£.  i  of  said  section  28.  On  the  trial,  and  in 
his  answer,  defendant  admitted  he  was  in 
possession  of  all  the  lands  described  in  the 
petition,  but  disclaimed  all  title  or  right  to 
"so  much  of  said  land  as  lies  north  of  the 
line  between  sections  28  and  21,  in  township 
45,  ran^e  12,  and  west  of  a  line  beginning 
at  a  point  on  said  line  between  said  sections 
28  and  21,  16  chains  east  of  the  northwest 
corner  of  the  northeast  quarter  of  said  section 
28,  and  extending  north  by  a  straight  line  to 
the  slough  of  the  Missouri  river,"  and  denied 


See  also  31  L.  R.  A.  317. 
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plaintiffs*  right  to  the  remainder  of  the  land. 
It  was  admitted  that  plaintiffs,  as  the  heirs- 
at- law  of  Floyd  Crandall,  their  father,  the 
original  plaintiff  in  this  cause,  now  de- 
ceased, were  the  owners  of  the  S.  £.  frac- 
tional quarter  of  section  31,  under  mesne  con- 
veyances from  the  original  patentee  to  said 
land  from  the  United^  States,  and  that  de- 
fendant was  likewise  the  owner  of  the  N. 
W.  i  and  W.  k  of  the  N.  E.  J  of  the  N.  B. 
i  of  section  28.  •  It  was  shown  that  the  Mis- 
souri river  borders  on,  and  constitutes  the 
eastern  boundary  line  of,  said  8.  E.  frac- 
tional i  of  section  21 ;  that  the  direction  of 
the  river  along  the  eastern  side  of  this  land 
is  from  the  northwest  to  the  southeast ;  that 
pince  it  was  originally  surveved,  and  pat- 
ented by  the  government  of  thelUnited  States, 
six  or  seven  acres  of  it  has  washed  away, 
but  has  since  been  restored,  by  accretion,  to 
the  eastern  boundary.  Defendant's  evidence 
tended  to  show  (1)  that  so  much  of  the  land 
sued  for  as  lies  north  of  the  line  between 
sections  28  and  21  (township  46,  range  12), 
and  east  of  a  line  beginning  at  a  point  on 
said  line  between  sections  28  and  21,  16  chains 
east  from  the  N.  W.  corner  of  the  N.  E.  J 
of  said  section  28,  and  extending  north  by  a 
straight  line  to  the  Missouri  river,  had  been 
washed  away  by  the  Missouri  river ;  (2)  that 
said  washing  and  cutting  in  extended  in  on 
defendant's  land  lying  south  of  the  line  be- 
tween sections  21  and  28,  leaving  defendant's 
land  south  of  said  line  bordering  on  the  Mis- 
souri river;  (3)  that  afterwards  land  be^an 
to  re-form  to  defendant's  land  so  bordering 
on  the  Missouri  river,  and  that  said  land  so 
formed  by  degrees — that  is,  by  accretion, — 
and  gradually  extended  over  the  line  be- 
tween sections  21  and  28;  that  the  land  so 
formed,  and  north  of  said  section  line  be- 
tween sections  21  and  28,  is  that  part  of  the 
land  in  suit,  which  defendant  claims;  that 
said  land  is  east  of  plaintiffs'  land  in  sec- 
tion 21,  and  north  of  defendant's  land  in  sec- 
tion 28 :  that  the  river  runs  from  the  north- 
west to  southeast.  Defendant  also  introduced 
evidence  tending  to  show  that  he  had  known 
the  land  since  1§57  ;  that  he  had  bought  it  in 
1880,  and  claimed  possession  of  it  since  then, 
and  fenced  it  in  about  four  years  before  suit 
was  brought. 

Thereupon  the  court  instructed  the  jury, 
on  behalf  of  the  plaintiffs,  as  follows :  **  (1) 
If  the  jury  believes  and  finds  from  the  evi- 
dence that  the  land  described  in  plaintiff's 
petition  was  in  the  possession  of  the  defend- 
ant at  the  commencement  of  this  suit,  and 
that  plaintiff  was  the  owner  of  the  same,  or 
that  the  same  was  formed  by  accretion  made 
to  the  mainland,  of  which  the  plaintiff  was 
the  owner,  then  they  will  find  for  the  plain- 
tiff, and  also  find  for  him  for  damages  what- 
ever the  reasonable  rental  value  of  the  land 
is  worth  from  the  2d  day  of  February,  1888, 
until  the  present  time,  and  also  the  value  of 
timber  taken  by  defendant,  and  will  also  as- 
sess the  monthly  rents  and  profits  of  what- 
ever they  may  believe  from  the  evidence 
that  such  is  worth,  not  to  exceed  $5  per 
month.  (2)  In  an  instrument  made  either 
by  the  government  or  by  an  individual,  if  a 
boundary  such  as  a  river  is  called  for,  the 
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tract  must  have  that  boundary.  (8)  The  call 
for  a  natural  object  in  a  deed  or  erant,  as  a 
river,  will  control  both  oourae  and  distance v 
and  if  the  plaintiff's  deeds  called  for  the 
Missouri  river,  and  that  defendant  had  and 
still  holds  the  possession  thereof  wrongfully 
from  plaintiff,  they  will  find  for  the  plain- 
tiff." **  (5)  Although  the  jury  may  believe 
that  the  portion  of  lands  contained  in  the 
deeds  to  plaintiff  at  any  time  washed  entirely 
away,  or  in  part,  after  the  same  was  surveyed 
and  patented  by  the  United  States  govern- 
ment, yet  if  they  further  find  that  the  land 
in  controversy  is  a  re- formation  of  said  lands 
on  the  bed  of  the  river  where  said  lands 
formerly  existed,  then  plaintiffs  are  entitled 
to  recover  in  this  action,  if  it  be  shown  that 
the  defendant  unlawfully  detained  the  same. 
(6)  If  the  jury  finds  that  the  plaintiffs,  and 
those  under  whom  they  claim,  were  in  pos- 
session and  the  owners  of  the  land  in  con- 
troversy, then  the  fact  that  the  lands  had 
washed  awav,  and  other  land  formed  on  the 
bed  thereof  by  accretions,  does  not  change  or 
deprive  plaintiffs  of  title  to  same."  The 
court  gave  all  the  foregoing  instructions 
asked  by  plaintiffs,  and  defendant  objected 
and  excepted. 

The  court,  then,  at  request  of  defendant* 
gave  the  following  instructions:  *' (3;  The 
court  instructs  the  lury  that  the  term  'ac- 
cretion, '  as  used  in  these  instructions,  means 
portions  of  soil  added  to  that  already  in  pos- 
session of  the  owner  by  gradual  deposit 
caused  by  the  washing  of  the  river.  (4)  The 
court  instructs  the  jury  that,  if  they  find  for 
plaintiff  for  only  a  part  of  the  land  claimed 
by  him  in  this  suit,  they  will  express  in  the 
verdict  the  part  of  said  land  plaintiff  is  so 
entitled  to  recover.  (5)  The  court  instructs 
the  jury  that  an  accretion  partakes  of  the 
character  of  the  land  by  the  conveyance  of 
the  latter,  and  it  makes  no  difference  in  this 
case  whether  the  alleged  accretion  was  formed 
to  defendant's  land  l^fore  or  since  he  became 
the  owner  thereof,  provided  the  jury  find  it 
actually  did  so  form  by  way  of  accretion. 
(6)  The  court  instructs  the  jury  that  if  they 
shall  find  and  believe  from  the  evidence  that, 
for  ten  years  next  before  the  bringinc:  of  this 
action,  the  defendant  was  in  tiie  public, 
open,  and  adverse  possession  of  the  land  in 
dispute,  claiming  the  ownership  thereof,  theD 
such  possession  and  claim  of  ownership  con- 
stitutes  a  good  defense  for  defendant,  and  the 
jury  will  find  for  him," — and  refused  the  fol- 
lowing, also  prayed  by  defendant :  **  (1) 
The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  defendant  is 
the  owner  of  the  northwest  quarter  of  the 
northeast  quarter  and  the  west  half  of  the 
northeast  quarter  of  the  northeast  quarter  of 
section  28,  township  45,  range  12,  in  Cole 
county,  Mo.,  which  at  the  time  of  the  gov- 
ernment survey  of  the  same  was  cat  off  mm 
the  Missouri  river  by  intervening  land,  but 
that  said  intervening  land  was  washed  away 
by  change  of  the  river  bed  until  a  i>ortion  of 
defendant's  land  bordered  on  the  river,  and 
that  afterwards  additions  were  made  to  de- 
fendant's land  so  fronting  on  the  river  by 
gradual  and  imperceptible  accretions  or  ad- 
ditions thereto  by  the  sediment  or  deposit  of 
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the  riyer,  then  defendant  is  entitled  to  all 
fluch  accretioQs  to  bis  front,  to  the  present 
margin  of  the  river,  and  the  jury  will  so 
find.  (2)  The  court  instructs  the  jury  that 
although  a  tract  of  land  majr  not  oririnally 
have  bordered  on  a  river,  being  cut  on  there- 
from by  an  intervening  tract,  yet  if  such  in- 
tervening tract  is  washed  away  until  the 
remoter  tract  borders  on  the  river,  the  latter 
then  becomes  riparian,  and  is  entitled  to  the 
riparian  right  oi  accretions," — and  defendant 
duly  excepted.  There  was  a  Yerdlct  and 
Judgment  for  plaintiffs. 

The  appellant,  upon  the  foregoing  facts, 
submits  that  the  main  question  involved  in 
his  appeal  is  this:  ''Although  a  tract  of 
land  majr  not  originallv  have  bordered  on  a 
river,  being  separated  therefrom  by  an  inter- 
vening tract,  yet,  if  such  intervening  tract 
is  washed  away  until  the  remote  tract  bor- 
ders on  the  river,  the  latter  then  becomes  ri- 
parian, and  is  entitled  to  the  riparian  rights 
of  accretion,  even  though  such  accretion  ex- 
tends beyond  the  original  line  dividing  the 
two  tracts."  Naylor  v.  OaZy  114  Mo.  282,  is 
cited  as  authority  for  this  position,  but  it  is 
misapprehension  of  that  cose  to  apply  it  to 
the  undisputed  facts  of  this  case.  In  Naylor 
V.  Cox  the  accretion  began  to  the  island,  be- 
tween which  and  the  Howard  county  shore 
the  Missouri  river  ran.  The  accretion  grad- 
ually pushed  the  river  north,  until  it  cut 
away' a  large  portion  of  the  bank  on  the 
nortL,  or  Howard  county  side ;  the  river  thus 
changinjs  its  bed,,  but  still  preserving,  as 
long  "as  ft  ran,  a  water  front  to  each  tract  of 
land.  We  held  that  the  river  was  a  natural 
boundary  on  defendant's  land,  and,  as  it  had 
eut  away  and  destroyed  a  part  of  his  land, 
his  boundary  recedea  as  the  river  encroached 
npon  him,  and  although  the  accretions  to  the 
island  on  the  opposite  side  increased  until 
they  passed  the  line  of  survey,  which  once 
defined  defendant's  southern  boundary,  they 
belonged  to  the  owner  of  the  island.  With 
that  decision  we  are  still  satisfied,  but  we 
thinl£  this  record  presents  a  very  different 
proposition.  In  the  case  at  bar,  both  pro- 
prietors own  their  lands  on  the  west  bank  of 
the  Missouri  river;  the  plaintiffs'  land  lying 
immediately  north  of,  nnd  adjoining,  defend- 
ant's on  the  south.  The  proposition  of  de- 
fendant, that  if  the  river  cut  away  and  de- 
stroyed all  the  land  that  originally  intervened 
between  his  land  in  section  28  and  the  river, 
until  the  river  formed  in  fact  his  eastern  or 
northern  boundary,  he  thereby  became  a  ri- 
parian owner,  is  true  enough,  in  one  sense ; 
but  it  is  not  true,  either  in  reason  or  upon 
authority,  that  it  would  enable  him,  by 
means  of  the  accretion  to  his  own  shore,  to 
appropriate  all  the  alluvion  or  accretions  that 
formed  in  front  of  his  neighbor's  shore  on 
the  same  side  of  the  river  or  water  front. 
We  find  nothing  in  the  record  that  questions 
that  this  accretion  in  front  of  plaintiffs'  land 
formed  to  their  shore ;  but  it  is  assumed  by 
defendant  that  if  it  began  to  form  on  the 
north  of  his  land,  as  the  river  then  ran,  until 
it  extended  up  in  front  of  plaintiffs*  bound- 
ary on  the  same  river,  it  then  became  de- 
fendant's by  reason  of  the  alluvion  having 
first  made  its  appearance  on  his  northern 
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boundary.  The  inevitable  conseqaenoe  of 
this  claim  would  be,  if  carried  to  its  logical 
conclusion,  that  defendant  would  thus  be- 
come possessor  of  the  river  front,  not  only 
in  front  of  plaintiffs,  but  of  all  other  riparian 
owners,  wherever  the  accretion  extended  east 
of  a  line  drawn  north  from  a  point  on  the 
line  between  sections  21  and  S^,  16  chains 
east  of  the  N.  W.  comer  of  the  N.  E.  i  of 
said  section  Ko.  28,  if  it  was  continuous. 
In  a  word,  the  contention  is  simply  this : 
that  if,  in  the  forming  of  accretions  along 
a  river  front,  it  can  be  shown  that  the  point 
of  contact  was  first  made  to  lands  of  one  of 
the  riparian  owners,  he  is  entitled  thereby 
to  the  whole  accretion  subsequently  made  to 
the  lands  of  oUier  riparian  owners  on  either 
side  of  him,  and  although  this  would  thus 
cutoff  their  water  boundaries  and  privileges. 
As  before  said,  there  is  no  warrant  for  this 
claim  in  JSaylor  y.  Oexb,  or  any  other  case 
within  our  knowledge.  On  the  contrary, 
the  authorities  are  numerous  and  well  con- 
sidered which  scrupulously  preserve  to  each 
adjoining  riparian  owner  his  water  bound- 
aries and  privileges.  In LampreyY,  MetecUf, 
52  Minn.—,  18  Ii.  R.  A.  fi70,  the  supreme 
court  of  Minnesota,  in  discussing  the  reason 
for  the  law  giving  accretions  and  relictions 
to  the  riparian  owner,  says:  "The  reasons 
usually  ffiven  for  the  rule  are  either  that  it 
falls  within  the  maxim  *de  minimis  lex  nan 
curat,*  or  that,  because  the  riparian  owner 
is  liable  to  lose  soil  by  the  action  or  en- 
croachment of  the  water,  he  should  also  have 
the  benefit  of  any  land  gained  by  the  same 
action.  But  it  seems  to  us  that  the  rule  rests 
upon  a  much  broader  principle,  and  has  a 
much  more  important  purpose  in  view,  viz. 
to  preserve  the  fundamental  riparian  right- 
on  which  all  others  depend,  and  which  con- 
stitutes the  principal  value  of  the  land— of 
access  to  the  water.  The  incalculable  mis- 
chiefs that  would  follow  if  a  riparian  owner 
is  liable  to  be  cut  off  from  access  to  water, 
and  another  owner  sandwiched  in  between 
him  and  it,  whenever  the  water  line  has  been 
changed  by  accretions  or  relictions,  are  self 
evident,  and  have  been  frequently  animad- 
verted on  by  the  court. " 

When  the  witnesses  were  asked  in  front  of 
whose  land  the  river  now  ran,  they  answered, 
*'As  much  in  front  of  plaintiffs'  as  defend- 
ant's,'' or  **  About  as  much  of  one  as  the 
other ;"  and  defendant  said  that  after  the  ac- 
cretion formed  *'it  was  east  of  plaintiffs' 
land,  and  north  of  mine."  The  apportion- 
ment of  alluvion  is  by  no  means  new  in  the 
judicial  history  of  this  country,  and  many 
rules  have  been  suggested  and  adopted  to  se- 
cure to  each  riparian  owner  his  just  propor- 
tion of  the  accretions.  Thus,  in  Desrfield  v. 
Arms,  17  Pick.  41,  28  Am.  Dec.  270,  Ohief 
Justice  Shaw  quoted  and  adopted  a  rule  of  the 
civil  law  found  in  Denisart's  Collection  of 
New  Oases,  in  France  (1783),  and  says  of  it : 
**  The  rule  suggested  in  this  work  is  founded 
upon  the  obvious  consideration  already  al- 
luded to,  that  in  many  cases  lands  which 
border  upon  navigable  rivers  derive  a  great 
part  of  their  actual  value  from  that  circum- 
stance, and  from  the  benefit  of  the  public 
easement  thereby  annexed  to  such  lands,  and 
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that  being  wholly  deprived  of  the  benefit  of 
that  situation  would  operate  as  a  great  hard- 
ship, and  do  real  injustice  to  a  riparian  pro- 
prietor, although  he  should  obtain  his  full 
proportion  of  the  land,  measured  by  the  sur- 
face. This  injustice  will  be  avoided  by  the 
proposed  rule,  in  conformity  with  which  each 
proprietor  will  keep  a  larger  or  smaller  pro- 
portion of  the  alluvial  formation,  and  of  the 
newly  formed  river  or  shore  line,  according 
to  the  extent  of  his  original  line  on  the  shore 
of  the  river."  After  giving  the  rule,  he  says 
further :  "This  mode  of  distribution  secures 
to  each  riparian  proprietor  tlie  benefit  of  con- 
tinuing to  hold  to  the  river  shore,  whatever 
changes  may  take  place  in  the  condition  of 
the  river  by  accretion,  and  the  rule  is  ob- 
viously founded  in  that  principle  of  equity 
upon  which  the  distribution  is  to  be  made." 
6ee  also  Gould,  Waters.  §g  162-164,  and 
cases  cited;  Oray  v.  Delttce,  6  Cush.  9; 
Tfarmion  v.  Gfrant,  10  R.  I.  487,  14  Am. 
Rep.  701 ;  Kehr  v.  Syndsr,  114  HI.  818,  66 
Am.  Rep.  866. 

In  this  case  the  court,  in  effect,  instructed 
the  jury  that,  if  this  was  accretion  to  plain- 
tiffs land  on  tiieir  river  front,  they  were  en- 
titled to  it,  and  declined  to  instruct  that  if 
the  accretions  began  on  defendant's  land,  and 


extended  north  in  front  of  plaintiffs'  laDd» 
on  the  river,  defendant  was  entitled  to  it, 
though  its  effect  might  be  to  cut  off  plain- 
tiffs from  their  water  boundary  and  rights. 
We  think  the  circuit  court  was  correct,  un- 
der the  facts  of  the  case.     Plaintiffs  were  the- 
exclusive  riparian  proprietors,  as  to  these  ac- 
cretions that  formed  on  the  east  of  their  land, 
on  the  Missouri  river,  and  were  most  clearly- 
entitled  to  recover  them.     As  was  said  ii> 
MancJiester  v.  Point  Street  Iron  Wvrics,  18  \i. 
I.  855,  and  approved  in  Kehr  v.  Snyder^  114 
111.    818,   55  Am.  Rep.    866,  ^'oue  commote 
principle,  which  pervades  all  modes  of  di- 
vision [of  accretion  or  alluvion],  is  that  no- 
regard  IS  to  be  paid  to  the  direction  of  tlie 
side  lines  between  contiguous  proprietors.*^ 
"In  all  cases  when  practicable,  every  pro- 
prietor is  entitled  to  a  frontage  of  the  same 
width  on  the  new  shore  as  on  the  old  shore, 
and  at  low-water  mark  as  well  as  at  high- 
water  mark,  without  regard  to  the  side  lines- 
of  the  upland. "    Gould.  Waters,  §  162.    Giv- 
ing plaintiffs  their  original  river  front  would 
necessarily  secure  them  the  land  in  suit. 

We  have  examined  the  other  assignmenta 
but  find  no  substantial  error,  and  ike  judgment 
is  affirmed. 

All  concur. 


PENNSYLVANIA  SUPREME  COURT. 


RE  Rachel  A.  BR  AM  BERRY'S  ESTATE. 


APPEAL   OP  H.    James   BRAMBERRY. 

066  Fa.  028.) 

!•  A  eoaveyanee  of  land  to  a  hnsband 
and  wife  in  oonsummation  of  their  Joint  pur- 
chase of  it  duriner  coverture  vests  in  them  an  es- 
tate by  entireties. 

8«  A  ^  nkortgm,ge  taken  in  the  Joint 
names  of  husband  and  wife  on  the  sale 
of  land  held  as  tenants  by  the  entirety  is  pre- 
sumed to  be  held  by  the  same  estate. 


(October  2. 18981) 

APPEAL  by  H.  James  Br  am  berry,  a<^mini»- 
trator  of  the  estate  of  Rachel  A.  ISrHm 
berry,  deceased,  from  a  decree  of  the  ()•  pium* 
Court  for  Chester  County  dismissing  ex(*epi  ioij> 
to  the  report  of  an  auditor  surcharginsr  him^ 
in  the  settlement  of  his  accounts  as  admini.^- 
trator,  with  one-half  of  the  amount  of  a  cer- 
tain mortgage  given  Jointly  to  himself  and  bi» 
wife,  which  he  claimed  as  his  individual  prop- 
erty.    Beverited, 

The  material  portion  of  the  auditor's  report 
was  as  followa- 


Nora.— Tenancy  by  the  entireties.ln  peraoncU  prop* 

ertu^ 

The  decision  in  the  above  case,  that  a  mortgaire 
taken  in  the  joiDt  names  of  husband  and  wife  on 
the  sale  of  land  held  as  teoante  by.  the  entireties  is 
presumed  to  be  held  by  the  same  estate,  is  a  very 
important  one,  considering  the  number  of  decis- 
ions which  hold  that  this  kind  of  tenancy  is  not 
abolished  by  the  married  women*s  statute.  This 
Is,  we  t)elfeve,  substantially,  if  not  entirely  a  pio- 
neer decision.  Although  the  opinion  in  tiie  case 
states  that  a  tenancy  by  the  entireties  may  exist  in 
personal  as  well  as  real  property,  this  can  be 
true  only  in  a  modified  sense,  in  the  abseuce  of 
statutes  abollshinir  the  common-law  disabilities  of 
married  women.  The  power  of  the  husband  at 
common  law  to  reduce  to  his  possession  all  choses 
In  action  of  the  wife,  and,  in  the  case  of  securities 
taken  m  their  joint  names,  to  dispose  of  them  and 
appropriate  the  proceeds,  clearly  prevented  the 
existence  at  common  law  of  a  tenancy  by  the  en- 
tlietiesjn  Its  true  sense  m  personal  property. 

The  case  of  Gillau  v.  Dixon,  05  Pa.  895,  cited  in 
the  main  case  as  authority  for  the  doctrine  that  a 
tenancy  by  entireties  may  exist  in  personal  prop- 
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erty,  is  one  of  a  class  of  cases  holding  that  choses 
in  action  owned  by  husband  and  wife  Jointly  would 
survive  to  the  wife  on  the  husband^  death,  in  case 
they  were  not  reduced  to  his  possession  during  bis 
lifetime.  Bat  these  cases  do  not  restrict  his  right 
to  cut  off  the  wife^B  interest  entirely  by  reducing 
the  chosea  in  action  to  his  possession.  Therefore,, 
the  joint  interest  of  husband  and  wife  Is  not,  in 
the  strict  sense,  a  tenancy  by  the  entireties. 

In  Gillan  v.  Dixon,  sui^ro,  choses  in  action  be- 
longing to  a  daughter,  which  on  her  death  passed 
to  the  father  and  mother  Jointly,  were  held  to  sur- 
vive to  the  wife,  where  the  husband  died  before 
administration  and  distribution  of  the  daugh- 
ter's estate,  as  in  that  case  it  was  impossible  ror 
him.  to  reduce  them  to  possession  during  his  life. 

To  the  same  effect  it  Is  held  in  Frankeofleld  v. 
Graver,  7  Pa.  448,  that  personal  estate  passing  to 
father  and  mother  of  an  intestate  survives  to  the 
mother,  if  not  reduced  to  posseasion  by  the  father 
during  his  life. 

The  same  is  true  of  a  bequest  to  a  husband  and 
wife.    Hamm  v.  Melaenheiter,  9  Watts,  849. 

And  a  recognizance  in  an  orphans*  court  for  th» 
wife's  share  of  land  taken  In  the  name  of  both  hus- 
band and  wife,  survives  to  her,  if  not  reduced  tnto 


1&U3. 


Be  BBAMBKBBT'a  EflTATK. 
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"The  exccptfnnfi  to  the  account  are  merely 
formal,  aod  state  that  the  accountant  has  not 
charged  himself  with  all  the  money  that  has 
come,  or  should  have  come,  into  his  hands, 
but  the  chief  coutention  is  in  relation  to  the 
supposed  interest  of  the  decedent  in  a  certain 
bond  and  mortgage  in  the  possession  of  the 
accountant,  and  the  facts  relating  to  them 
are  as  follows,  viz.  :  Lewis  Seal  and  Susan 
W.,  his  wife,  by  deed  dated  March  28,  A. 
D.  1865,  conveyed  certain  premises  therein 
mentioned  to  Henry  James  Bramberry  and 
Kachel  A.,  his  wife,  which  said  premises 
they  conveyed  to  Dr.  Benjamin  Thompson 
by  deed  dated  March  11,  A.  D.  1890,  and  re- 
corded in  the  recorder's  office  of  Chester 
county  in  Deed  Book  T  10,  vol.  241,  page 
18,  and  secured  on  the  said  premises  the  sum 
of  fifteen  hundred  dollars,  by  the  bond  and 
mortgage  of  the  said  Dr.  Benjamin  Thompson 
for  that  amount,  dated  March  28,  A.  D.  1890, 
drawn  to  H.  James  Bramberry  and  Rachel 
A.,  his  wife,  payable  in  five  vears  at  five 
per  cent  interest,  pavable  half-yearly,  the 
mortgage  being  found  on  record  in  the  re- 
corder's office  aforesaid  in  Mortgage  Book 
M  4,  vol.  86,  page  91,  and  was  given  to  secure 
a  part  of  the  purchase  money  of  the  said 
premises.    This  mortgage  is  not  yet  due,  and 


a  part  only  of  it,  with  accrued  Interest,  hrt 
been  paid,  and  no  part  of  either  principal  oi 
interest  is  found  in  the  administrator's  ac- 
count. The  claim  ma<le  by  tbe  party  except- 
ing is  that  one  half  of  this  sum,  viz.  seven 
hundred  and  fifty  dollars,  with  one  half  of 
the  interest  thereof,  belongs  to  the  estute  of 
the  said  decedent,  and  should  be  accounted 
for  by  her  administrator.  The  position  tHkeo 
by  the  accouutant  is  that  as  the  land  sold  by 
Lewis  Seal  and  wife  was  conveyed  to  the  said 
Henry  James  Bramberry  and  Rachel  A.,  his 
wife,  they,  under  the  provisions  of  the  com- 
mon law,  fortified  by  a  long  line  of  decisions 
of  our  own  courts,  took  an  estate  by  en- 
tireties, and  not  by  moieties,  and  that,  in  the 
event  of  the  death  of  either  of  them  in  the 
lifetime  of  the  other,  the  ^hole  estate  would 
immediately  vest  in  the  survivor ;  and  when 
thev  sold  this  land  to  Dr.  Thompson,  and 
took  a  purchase- money  mortgage  to  both  of 
them  as  husband  and  wife,  the  same  principle 
would  follow  tbe  mortgage,  and,  when 
Rachel  A.  Bramlierry  died,  her  interest  in 
the  mortgage  ImmMiatelv  vested  in  her 
surviving  husband.  If  this  position  is  tbe 
true  one,  then  the  accountant  is  right  in  not 
taking  into  his  account  one  half  of  said  bond 
and  mortgage  debt  and  its  interest.    But  is 


tbe  husband^B  posieBBion  or  disposed  of  by  him. 
Lodffe  V.  HamiltoD,  2  Sersr.  &  B.  488. 

So  notes  taken  in  tbe  name  of  botb  husband  and 
wife  ffo  the  survivor  on  tbe  deatb  of  either.  Bhields 
V.  Stillman,  48  Mo.  86;  Abehlre  v.  State,  SSInd.  64. 

In  Re  Albreoht,  infrct.  It  is  said:  ^*  We  are  aware 
that  there  are  manyautboiities  holding  that  where 
tbe  husband  purchases  a  security,  or  makes  a  de- 
poait,  or  subscribes  for  stock  in  tbe  joinc  name  of 
himaeif  and  wtfe,  and  pays  therefor  with  his  own 
funds,  upon  his  death  the  entire  security  belongs 
to  the  wife.  If  she  survives  him.  But  tbe  decision 
in  aU  these  cases  is  put  upon  tbe  ground  that  it  is 
apparent  from  the  character  of  the  traosaction 
that  the  husband  intended  to  give  the  property  to 
his  wife  in  the  event  of  her  survivorship,  aud  heuoe 
the  transfer  poesessee  all  the  essential  qualities  of 
a  gift  eoiisa  mortie  which  be  may  revoke  in  his  life- 
time, and  which  does  not  take  effect  until  his 
death.  If  not  previously  recalled.**  lliese  cases 
evidently  have  no  real  bearing  on  the  question  of 
a  tenauoy  by  the  entirety  in  such  personal  proper- 
ty. 

In  this  class  of  cases  also  are  Sanf ord  v.  Sanford, 

46  N.  Y.  788;  Craig  v.  Craig,  8  Barb.  Cb.  104,  6  L.  ed. 
835;  Johnson  v.  Lusk,  6  Coldw.  113,  96  Am.  Dec  445; 
Borstv.Spelman,  4K.  T.288:  Roman  Catholic  Or- 
phan Asylum  v.  Strain,  2  Bradf.  84;  Re  Brooks,  6 
Dem.  326;  Piatt  v.  Grubb,  1  N.  7.  S.  R.  494;  Draper 
V.  Jackson,  16  Mass.  486. 

It  is  expressly  stated  in  Abehlre  v.  State,  supra, 
that  personal  property  is  not  subject  to  a  tenancy 
by  the  entireties,  and  this  statement  as  we  have 
seen,  must  be  regarded  as  correct,  where  the  wtf  e*8 
common-law  disabilities  and  the  hu8band*8  control 
over  her  whole  property  exist.  But  under  tbe 
modem  statutes  existing  in  most  states,  allowing 
a  married  woman  to  hold  separate  property,  and  In 
some  states  freeing  her  from  all  restrictions,  a 
tenancy  by  tbe  entireties  might  be  possible.  So 
that  the  decision  in  the  main  case  may  be  more  im- 
portant than  It  would  appear  to  be  at  first  thought. 
It  is  conceivable  that  under  these  modem  statutes 
the  doctrine  of  tenancy  by  the  entireties  might  be 
applied  to  personal  as  well  as  real  property,  but 
the  few  decisions  really  touching  the  question  have 
not  fully  settled  the  law  on  the  question. 
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Surplus  moneys  arising  out  of  a  foreclosure  ssle 
of  premises  held  as  tenants  by  the  entirety  are  re- 
garded as  real  estate,  subject  to  the  same  tenancy. 
Gcrmania  Sav.  Bank  v.  Jung,  88  Abb.  N.  C.  8L  But 
this  decision  is  based  expressly  on  the  theory  that 
such  surplus  proceeds  are  not  to  be  regarded  as  per- 
sonalty. 

In  Fatten  v.  Hankln,  68  Ind.  S45,  84  Am.  Bep. 
254,  a  crop  raised  on  land  held  by  an  estate  in  en- 
tireties is  regarded  the  same  as  the  land,  so  as  cot 
to  be  subject  to  a  levy  against  tbe  husband  alone. 
But  in  these  cases  as  well  as  In  Kb  Bbambsrbt,  the 
main  case  the  property  held  by  this  estate  Is  con- 
nected with,  and  in  some  sense  derived  from,  land 
thus  held  and  there  seems  to  be  no  case  in  which 
personal  property,  under  modern  statutes,  has  been 
held  to  be  the  subject  of  a  tenacy  by  the  entireties, 
where  it  did  not  in  some  way  grow  out  of,  or  rep- 
resent, real  property  held  by  that  estate. 

Tenancy  by  the  entirety  does  not  exist  in  a  bond 
and  mortgage  executed  to  husband  and  wife  for 
moneys,  of  which  each  Individually  contributed  a 
part,  but  upon  the  death  of  either  his  or  her  share 
vests  in  his  or  her  personal  representativee.  Re 
Aibrecht,  18  L.  B.  A.  8»,  186  N.  Y.  9L 

Under  a  statute^rovidlng  that  a  wife  shall  have 
her  separate  property  to  the  **8ame  extent  as  before 
marriage,**  an  investment  by  husband  and  wife  In 
securities  to  which  they  contribute  equal  shares  of 
the  funds,  .taking  their  securities  in  their  Joint 
names.  Is  held  to  belong  to  them  equally  and  not 
to  be  subject  to  survivorship.  Walt  v.  Bovee,  85 
Mich.  4S!5. 

So,  under  the  statute  giving  a  wife  her  separate 
estate,  an  annuity  charged  on  land  in  favor  of  bus- 
band  and  wife  for  their  Joint  Uvea  and  to  the  sur- 
vivor for  life,  does  not  give  the  husband  the  entire 
Interest  during  the  Joint  llveR,  but  they  take  by 
moieties,  and  the  husband.  If  he  receives  the  whole 
annuity  during  his  wife*s  lifetime,  is  a  trustee  of 
her  portion.    Sloan  v.  Frothingham,  72  ^la.  589. 

Husband  and  wife  may  also  be  tenants  in  com- 
mon of  personal  property.  Chambovet  v.  Cagney, 
8  Jones  *  S.  474;  Kaufman  v.  ScbofTel,  46  Hun,  971* 
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this  position  the  true  onet  and  will  the  com- 
mon-law doctrine  governing  estates  by  en- 
tireties of  husband  and  wife  apply  to  the  case 
now  on  hand?  There  can  be  no  doubt  about 
the  common- law  principle  relating  to  cases 
where  land  is  conveyed  to  husband  and  wife, 
which  declares  that  thev  take  by  entireties, 
'per  tovt  et  non  per  my.  See  2  Chitty,  Bl. 
147,  148.  This  principle,  while  repeatedly 
affirmed  and  reaffirmed  by  our  supreme  court, 
is  very  clearly  stated  in  the  late  case  of  Fleek 
V.  Ziilhater,  117  Pa.  218,  and  it  is  unnec- 
essary to  spend  further  time  in  the  investiga- 
tion of  a  principle  so  thoroughly  established 
in  our  law.  This  principle,  then,  while  it 
may  be  now,  as  it  was  before  the  passage  of 
the  Married  Persons'  Property  Act  of  June 
8,  A.  D.  1887  (Pub.  Laws,  1887,  p.  882), 
held  to  be  Inaisputable,  of  which  jrour 
auditor  has  serious  doubts,  still  the  principle 
or  doctrine  cannot,  in  the  opinion  of  your 
auditor,  be  made  to  apply  to  the  case  in 
point  In  this  case  the  real  estate  held  bj 
nusband  and  wife  by  entireties  was  by  their 
Joint  and  mutual  action  sold,  and  the  realty 
was  thereby  converted  into  personalty,  and 
after  this  conversion  they  invest  $1,500  of  the 
proceeds  of  the  sale  in  the  same  land,  and 
secure  their  investment  by  bond  and  mort- 
gage. By  doing  this  they  obtain  a  lien  upon 
the  land,  but  no  interest  in  it.  In  Graft  v. 
Webiter,  4  Rawle,  255,  the  supreme  court 
snys :  'A  mortgage  in  Pennsylvania  is  lit- 
erally and  legally  now  understood  to  be  but 
a  bare  security  for  the  payment  of  the  moncv, 
or  the  performance  of  other  acts  therein 
mentioned  ;*  and  a  number  of  cases  are  cited 
by  the  court  in  support  of  this  doctrine.  It 
is  clear,  then,  that  at  this  stage  of  the  case 
the  property  is  personalty,  and  not  realty. 
Now,  if  the  property  is  personal  estate  at 
this  stage  of  the  case,  whose  personal  estate 
is  it?  Does  it  belong  to  the  husband,  to  the 
wife,  or  to  both  together?  The  testimony  of 
£.  B.  Speakman,  who,  being  an  interested 
witness,  was  called  only  to  testify  of  matters 
occurring  since  the  death  of  the  decedent, 
aaid  'he  [H.  J.  Bram berry]  told  me  that  it 
[the  mortgage]  was  one  hair  hers  and  one  half 
his,  and  Mr.  Bramberrv  stated  that  his  opin- 
ion before  he  consulted  counsel  was  that  one 
half  of  the  mortgage  would  go  to  his  wife's 
estate.'  Your  auditor  is  convinced  that  one 
half  of  the  money  secured  by  the  Dr.  Thomp- 
son bond  and  mortgage  was  and  is  the  separate 
personal  property  of  the  decedent. 

**  This  fact  being  established,  the  next  point 
to  be  considered  is  this :  If  husband  and 
wife,  each  owning  respective  sums  of  money 
in  their  own  right,  place  them  together  in 
one  loan,  and  secure  the  same  by  bond  and 
mortgage  drawn  to  both  of  them,  in  which 
they  are  designated  as  husband  and  wife, 
will  the  adoption  of  this  form  of  security 
carry  with  it  the  common-law  principle  of 
an  estate  by  entireties  in  the  whole  sum  in- 
vested, with  the  incident  of  survivorship, 
80  that,  in  the  event  of  the  death  of  either 
before  the  mortgage  is  collected,  the  survivor 
will  take  the  whole  amount?  The  counsel 
for  the  accountant  argues  affirmatively,  and 
cites  in  support  of  his  position  the  case  of 
Donnelly's  Estate,  7  Pa.  Co.  Ct.  Rep.  196 ;  but 
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in  that  case  there  is  no  evidence  of  who  was 
the  owner  of  the  money,  and,  in  addition  to 
that,  the  case  was  clogged  with  a  special 
agreement  which  controlled  it,  and  upon 
which  it  could  not  but  be  decided.  That 
case,  then,  gives  us  no  light,  and  your  auditor 
is  of  the  opinion  that  the  investment  in  man- 
ner aforesaid  would  not  deprive  the  estate 
of  one  half  of  the  amount  invested.  This  it 
not  the  case  of  a  conveyance  of  land  to  hus- 
band and  wife,  nor  the  case  of  a  devise  of 
land  to  husband  and  wife,  nor  where  personal 
estate  is  bequeathed  to  husband  and  wife, 
nor  where  realty  or  personalty  falls  to  hus- 
band and  wife  under  the  provisions  of  the 
intestate  laws  of  the  state ;  but  it  is  the  case 
where  a  married  woman  possessing  separate 
personal  estate  invests  it  upon  real -estate 
security,  and  takes  a  bond  and  mortgage, 
drawn  to  her  and  her  husband,  who  has  in- 
vested a  similar  sum,  and  which  is  secured 
bv  the  same  mortgage.  Why,  in  the  event 
oi  her  death  before  the  mortgage  maturea, 
should  her  estate  be  swept  awajf  from  her 
children,  and  the  whole  of  it  given  to  her 
surviving  husband?  If  H.  J.  Bramberryand 
Rachel  A.  Bramberry  had  been  brother  and 
sister,  then  no  one  would  for  a  moment  sup- 
pose that  the  estate  of  either  would  lose  any- 
thing in  the  event  of  the  death  of  either  be- 
fore the  collection  of  the  debt.  Then,  if  a 
different  state  of  affairs  exists  in  this  case,  it 
must  be  because  they  are  husband  and  wife. 
Now,  lie  Married  Persons*  Property  Act  of 
1887  expressly  says  that  hereafter  marriage 
shall  not  be  held  to  impose  any  disability  on 
or  incapacity  in  a  married  woman  as  to  the 
acquisition,  ownership,  possession,  control, 
use,  or  disposition  of  property  of  any  kind, 
in  any  trade  or  business  in  which  she  may 
engage,  or  for  necessaries,  and  for  the  use, 
enjoyment,  and  improvement  of  her  Fepanite 
estate,  real  and  personal,  etc.  Thi^  law.  in 
the  opinion  of  your  auditor,  oontroln  die 
present  case ;  and  one  half  of  the  Dr.  Thomp- 
son bond  and  mortgage  being  the  separate 
personal  estate  of  the  said  Rachel  A.  Bram- 
berry, and  the  investment  having  been  made 
since  the  passage  of  tJie  Married  Persons' 
Property  Act  of  1887,  the  money  belongs  to 
the  estate  of  the  said  decedent,  and  must  be 
accounted  for  by  her  administrator." 

Hfr,  George  B.  Jolmaoiit  for  appellant: 

Husband  and  wife  both  hold  real  and  per- 
sonal estate  which  is  in  their  Joint  names  by 
entireties  and  not  by  moieties:  and  therefore, 
by  right  of  survivorship,  upon  the  death  of 
either,  the  survivor  takes  the  whole. 

2  BI.  Com.  182;  2  Kent,  Com,  182;  Btuek^f 
v.  Keefe,  26  Pa.  401;  Qillan  v.  Dixon,  65  Pa. 
805;  Blaymaker  v.  Bank  of  Gettysburg,  10  Pa. 
873;  Donnelly's  Estate,  7  Pa.  Co.  Ct.  Bep. 
198. 

The  principle  of  tenancy  by  entireties  in  real 
estate  and  the  right  of  survivorship  between 
persons  jointly  possessed  of  any  chattel  inter- 
est, created  by  the  common  law  (2  Bl.  Com.  pp. 
182-183,  899),  has  always  been  recognlxed  and 
applied,  as  an  established  rule  of  construction, 
to  all  grants  of  real  estate  or  personal  property, 
or  titles  to  choses  in  action,  vested  in  a  hus- 
band or  wife  during  coverture,  in  Pennsyl- 
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vania.   No  disfinrHon  f^oms  to  be  made  in  this 
respect  between  pcisonHlty  and  realty. 

tjodge  V.  Hamilton:  2  8erg.  &  R  498;  8ia^' 
maker  ▼.  JSanA;  of  Gettytburg,  supra;  FYanken^ 
field  V.  Oruter,  7  Pa.  448;  Iiol>b  ▼.  Beaver,  8 
Watto  &  8.  H»7;  jPr^wcA  v.  Mehan,  66  Pa.  286; 
J7amm  t.  Meisenhelter,  0  WatU,  849;  Winter- 
east  Y.  Smith,  4  Rawle,  177;  Fink  v.  jEfoitd,  6 
WatU.  182;  Fleeky.  Zillhaver,  117  Pa.  213. 

A  bond  or  judgment  to  husband  or  wife, 
or  any  other  chose  in  action  survives  to  hus- 
band and  wife. 

Qibeon  v.  ToM,  1  Rawle,  452;  Oareife  Es- 
tate, 1  Chester  (Pa.)  99;  OiUan  v.  Dixon,  supra: 
Diver  v.  Diter,  56  Pa.  107;  Holcomb  v.  Peoples 
Sav,  Bank,  92  Pa.  888;  Doe  v.  Parratt,  5  T. 
R.  652;  McCurdy  y.  CanrAng,  64  Pa.  40. 

The  doctrine  of  the  right  of  surTivorship  afl 
to  personalty  has  been  recognized  since  the 
Act  of  June  8,  1887. 

Uomberger  y.  Whitely,  1  Pa.  Dist  Rep.  809. 

Statutes  similar  to  ours  of  June  8, 1887,  have 
received  the  same  construction  in  Arkansas. 

Robinson  v.  migle,  29  Ark.  202. 

In  Mississippi. 

MeDuffY,  Beattchamp,  50  Miss.  581;  Eem- 
ingtcay  v.  Scales,  42  Miss.  1,  2  Am.  Rep.  586, 
97  Am.  Dec  425. 

In  Missouri. 

Gamer  v.  Jones,  52  Mo.  68;  Bail  v.  Stephens, 
65  Mo.  670,  27  Am.  Rep.  S502. 

In  Indiana. 

Abs/iirsY.  State,  53  Ind.  64;  Anderson  v. 
ran7i<f//ta,  42Ind.  141;  Hulett  v.  Inlow,  57 
Ind.  412,  26  Am.  Rep.  64;  Carver  ▼.  Smith, 
90  Ind.  222,  46  Am.  Rep.  210. 

In  New  Jersey. 

ButOar  v.  Bosenblaih,  42  N.  J.  Eq.  651,  59 
Am.  Rep.  52. 

And  in  New  York. 

Bertles  Y.Nunan,  92  N.  Y.  152,  44  Am.  Rep. 
861. 

The  seisin  of  the  entirety  by  each  and  the 
right  of  Burvivorsbip  of  the  husband,  could 
not  be  divested  bv  a  subsequent  statute,  as 
those  rights  vested  by  virtue  of  the  grant,  and 
not  of  the  mere  succession. 

Zomtlein  v.  Bram,  100  N.  Y.  12;  Harrer  v. 
Wallner,  80  111  197;  Stuekey  v.  Keefe,  26  Pa. 
897;  Martin  v.  Jackson,  27  Pa.  504,  67  Am. 
Dec  489;  Lefever  v.  Witmer,  10  Pa.  505; 
Mann's  App,  50  Pa.  875;  Stehman  v.  Huber, 
21  Pa.  260;  Baehman  v.  Ohrisman,  23  Pa.  162; 
PlBck  V.  Ward,  18  Pa.  506. 

There  is  nothing  in  the  statute  which  seems 
intended  to  do  away  with  any  rules  of  con- 
stmction  applicable  as  such  to  common-law 
conveyances  of  realty  or  personalty. 

Slaymaker  v.  Bank  of  Qettytburg,  10  Pa. 
878;  Re  HechVs  Estate,  48  Phila.  I^eg.  Int.  187: 
Weif^s  Estate,  18  W.  N.  C.  518;  MaeOonnell 
▼.  Lindsay,  181  Pa.  476;  Rank  v.  Rank,  120 
Pa.  191;  TrimbU  v.  Reis,  87  Pa.  448. 

Messrs.  Thomas  W.  Pieree  and  E.  D. 
Bin^kajiit  for  appellees: 

The  purpose  oi  the  mortgage  was  to  secure 
the  conversion  of  the  wife's  land  into  money, 
audit  was  no  part  of  the  transaction  that  the 
wife  should  give  any  of  her  property  to  her 
husband.  That  would  require  a  distinct  trans- 
action, of  which  there  is  no  evidence. 

TrimhU  v.  Reis,  87  Pa.  448;  MeKinney  v. 
EamUton,  51  Pa.  68;  Dexter  v.  Sittings,  110 
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Pa.  186;   Eoleomb  w.  PeopUTs  Sav.  Bank,  93 
Pa.  88a 

HeCollum,  c7.»  delivered  the  opinion  of 
the  court: 

Assuming  that  the  auditor's  findings  or 
deductions  of  facts  were  warranted  by  the 
evidence  before  him,  we  have  a  purchase  by 
and  a  conveyance  to  husband  and  wife  of 
seventeen  acres  of  land,  a  payment  bv  the 
wife  from  her  separate  estate  of  one  half  the 
purchase  money,  and  a  payment  by  the  hus- 
band of  the  other  half  of  it.  The  grantees 
held  the  land  so  purchased  and  conveyed 
twenty- five  years,  when  they  sold  it,  and 
took  from  their  sendee  his  bond  and  mortgage 
to  secure  to  them  a  portion  of  the  purchase 
money.  Ten  days  after  this  sale  was  con- 
summated by  a  conveyance  the  wife  died» 
and  the  question  now* presented  for  our  de- 
termination is  whether  one  half  the  sum  so 
'secured  belongs  to  her  estate,  or  her  husband, 
as  survivor,  is  the  owner  of  the  whole  of  it. 
The  learned  auditor's  view,  approved  by  the 
learned  court  below,  was  that,  inasmuch  as 
the  wife's  money  was  blended  with  the  hus- 
band's in  the  purchase  of  the  land,  one  half 
the  proceeds  arising  from  the  sale  of  it  be- 
longed to  her  estate,  although  the  obligation 
for  such  proceeds,  like  the  conveyance  of  the 
land,  was  made  to  the  husband  and  wife.  It 
was  also  thought  hj  the  learned  auditor  that 
tenancy  by  entireties  was  abolished  by  the 
Act  of  June  8,  1887,  relating  to  the  property 
of  married  women  and  their  control  of  it.  A 
tenancy  by  entireties  arises  whenever  an  es- 
tate vests  in  two  persons,  they  being,  when  it 
so  vests,  husband  and  wife.  It  may  exist  in 
personal  as  well  as  real  property ;  in  a  chose 
in  action  as  well  as  in  a  chose  in  possession. 
Freem.  Coten.  g§  68,  68 ;  GiUan  v.  Dixon,  65 
Pa.  395.  The  common- law  rule  is  that  the 
words  which,  in  a  conveyance  to  unmarried 
persons,  constitute  a  joint  tenancy,  will  cre- 
ate, if  the  grantees  are  husband  and  wife,  a 
tenancy  by  entireties.  The  tenancy  estab- 
lished by  a  conveyance  to  husband  and  wife 
is  not  desiroyed  or  affected  by  the  Act  of 
March  31,  1812,  which  abolished  survivor- 
ship among  joint  tenants  nor  does  the  rule 
referred  to  yield  to  an  express  provision  in 
the  deed  that  the  grantees  shall  hold  the 
estate  granted  as  tenants  i  n  common .  Stuekey 
V.  Ke^e,  26  Pa.  897.  It  has  been  contended, 
and  in  some  jurisdictions  held,  that  the  leg- 
islation which  secures  to  the  wife  the  enjoy- 
ment of  her  separate  estate  is  destructive  of 
the  legal  unity  of  husband  and  wife  on  which 
tenancies  by  entireties  depend,  but  the  better 
view  is  that  such  tenancies  are  not  destroyed 
or  impaired  by  it.  9  Am.  &  Eng.  Encyclop. 
Law,  p.  851,  and  cases  cited.  In  Diver  v. 
Diver,  56  Pa.  106,  it  was  expressly  decided 
that  the  Act  of  April  11,  1848,  did  not  in  any 
manner  tdOTect  the  creation  and  enjoyment  of 
estates  by  entireties;  and  Strong,  «/.,  in  de- 
li vering  the  opinion  of  the  court,  said :  "  To 
hold  it  as  operating  upon  the  deed  convey- 
ing land  to  a  wife,  making  such  deed  assure 
a  aiflerent  estate  from  what  it  would  have 
assured  without  the  act,  is  to  lose  sight  of 
the  legislative  purpose.  Were  we  to  do 
so  it  would  become  in  many  caaes  a  meaiui 
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of  diyesting  her  of  her  property.  Instead  of 
an  instrument  of  protection.  In  the  present 
case,  if  it  has  converted  the  estate  granted  to 
Diver  and  his  wife  into  a  tenancy  in  com- 
mon, it  has  taken  from  her  her  ownership  and 
enjoyment  of  the  entirety  during  her  hus- 
band's life,  and  her  right  of  survivorship  to 
the  whole.  We  hold,  then,  that  no  such 
effect  is  to  he  given  to  the  Act  of  1848,  or  any 
of  its  cognate  acts.  The  le^al  unity  of  hus- 
band and  wife  still  remains,  and  conse- 
quently Mrs.  Diver,  on  the  death  of  her  hus- 
band, succeeded  to  the  whole  estate  granted 
by  the  deed."  We  think  this  language  in 
reference  to  the  Act  of  1848  and  tenancy  by 
entirety  is  applicable  to  the  Act  of  June  8, 
1887,  and  the  case  under  consideration.  The 
Act  of  1887,  like  the  Act  of  1848,  was  '^  in- 
tended to  protect  the  property  of  the  wife 
from  the  dominion  or  control  of  the  husband, 
but  not  to  change  the  nature  of  her  estate,  or 
to  destroy  the  legal  unity  of  person  which 
characterizes  their  relations  to  each  other." 
GiUan  v.  Dixan,  supra.  Prima  facie  the  con- 
veyance of  the  land  in  1865  to  H.  James 
Bramberry  and  Rachel  A.  Bram berry,  they 
being  at  the  time  husband  and  wife,  vested 
in  them  an  estate  by  entireties;  and  when, 
on  the  sale  of  the  land  in  1890,  they  accepted 
from  their  vendee  his  bond  and  mortgage  to 
secure  to  them  a  portion  of  the  purchase 
money,  they  held  the  sum  so  sepured,  not  as 
joint  tenants  or  tenants  in  common,  but  as 
tenants  by  the  entirety.  Freem.  Coten.  §  68, 
and  cases  cited.  If  either  had  died  before 
the  land  was  sold,  the  survivor  would  have 
held  it  against  any  claim  of  the  heirs  or 
creditors  of  the  decedent  and  no  valid  reason 
appears  for  applying  a  different  rule  to  the 
chose  in  action  taken  by  them  in  their  joint 
names  for  a  portion  of  the  purchase  money. 
There  is  certainly  nothing  on  the  record  to 
indicate  that  the  parties  intended  a  division 
of  the  sum  between  them,  or  to  repel  the  pre- 
sumption arising  from  the  form  of  the  obli- 
gation given  to  secure  it.    These  obligationB 


conform  to  the  ownersihfp  establfsTiM  by  the 
conveyance,  and  we  may  fairly  conclude  from 
them,  in  the  absence  of  evidence  to  the  con- 
trary, that  it  was  the  purpose  of  the  vendors 
to  hold  the  purchase  money  as  they  held  the 
land. 

We  cannot  sav  that  the  auditor  erred  in 
finding  that  the  husband  and  wife  were  joint 
purchasers  of  the  land,  and  that  the  wife  paid 
irom  her  separate  estate  one  half  the  sum  or 
price  they  gave  for  it.  This  finding  was 
based  on  the  declarations  of  the  surviving 
husband,  and,  in  a  contest  between  him  and 
the  heirs  of  the  wife,  he  ought  not  to  com- 
plain that  what  he  said  about  the  purchase 
was  accepted  by  the  auditor  as  true.  The 
facts  so  fpund  did  not  change  the  character 
or  qualities  of  the  estate  granted  ;  they  merely 
showed  that  the  husband  and  wife  were 
jointly  entitled  to  the  land  which  was  con- 
veyed to  them.  If,  as  in  TnmbU  v.  Eeis,  37 
Pa.  448,  and  Dexter  v.  BiUings,  110  Pa.  135, 
the  wife  alone  was  entitled  to  the  land,  or,  as 
in  McKinney  v.  Hamilton,  51  Pa.  63,  the 
mortgage  was  for  purchase  money  due  on  a 
sale  by~the  wife  of  land  she  inherited  from 
her  father,  a  different  question  would  be  pre- 
sented. But  a  conveyance  of  land  to  huslmnd 
and  wife  in  consummation  of  their  joint  pur- 
chase of  it  during  coverture  vests  in  them  an 
estate  by  entireties ;  and  when,  on  a  sale  of 
the  land  so  held,  they  take  in  their  joint 
names  an  obligation  for  the  purchase  money, 
the  presumption  is  that  they  intend  to  hold 
the  latter  as  they  did  the  former.  It  follows 
from  these  views  that  the  appellant,  as  sur- 
vivor, is  the  owner  of  the  fund  secured  by 
the  bond  and  mortgage,  and  that  it  was  er- 
ror to  surcharge  him  as  administrator  with 
one  half  thereof,  and  to  award  the  same  to 
the  heirs  of  the  decedent. 

Decree  refoened,  at  the  cost  of  the  appellees ; 
and  it  is  ordered  that  the  record  be  remitted 
to  the  court  below,  with  instructions  to  enter 
a  decree  in  accordance  with  this  opinion. 
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Jesse  R.  STARNES 

J.  R.  HILL,  AppU 

OlSN.au 

*!•  A  limitation  to  M.  J.  P.  for  and  duiv 
in^  the  term  of  her  natural  life,  and  in 
the  event  that  R.  O.  P.  shall  outlive  hery 
then  to  him  for  and  duriofr  the  term  of  his  nac 
ural  life,  and,  after  the  termlnatioo  of  the  said 
life  estates,  then  to  the  heirs  of  B.  O.  P.   HeUU 

^Headnotes  by  SHaPHXBD,  CHi,J. 


that  B.  O.  P.  takes  a  conHnprent  remainder,  and 
that  until  the  happening  of  tiie  contingency  the 
rule  in  S7ieQey*s  Caw  cannot  operate  so  as  to  Test 
In  him  an  indefeasible  fee. 

8.  Thatt  should  B.  O*  P.  Sail  to  aurvive 
M.  J.  P.,  his  heirs  will  take  as  mirefaafl- 

erSf  — no  estate  having  vested  in  their  ancestor; 
the  word  **heir8**  being  deaaipi^perwnarwn, 

8«  The  rule  in  Shelley'a  Case  has  not 
been  abolished  by  seotion  6,  chap.  43,  of  the 
Etevised  Oode,  and  seotion  1328  of  the  present 
Gode. 

(March  7, 1898.) 


NOTB.— As  to  the  rule  in  Shelley^s  Case,  which  is 
diacussed  with  so  much  learning  In  the  above  case, 
see  also  Fowler  v.  Black  (HI.)  11  L.  R.  A.  070,  and 
noU;  VanoUnder  v.  Carpenter  (111.)  2  Xi.  R.  A.  456, 
and  nott;  also  Re  Browning*8  Petition  (R.  I.)  8  L.  B. 
A.  800. 

As  to  what  remainden  are  vested,  see  Myers  v* 
Adler  (D.  GJ 1  L.  B.  A.  432,  and  rioU;  Culbreth  y. 
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Smith  (Md.)  1  L.  R.  A.  588,  and  fioto;  Bunting  v. 
Speaks  (Kan.)  8  L.  R.  A.  600,  and  naU;  Kansas  Qty 
Land  Co.  v.  Hill  (Tenn.)  5  L.  R.  A.  45:  Hills  v.  Bar* 
nard  (Mass.)  0  L.  R.  A.  811,  and  noU;  Ebey  v.  Adams 
(BL)  10  L.  R.  A.  1<«;  Schuyler  v.  Hanna  (Neb.)  U  U 
R.  A.  381;  G-indrat  v.  Western  Railway  of  Alabama 
(Ala.)  19  L.  R.  A.  830;  Saxton  v.  Webber  (Wis.)  80  U, 
R.  A.600. 


csee  also  35  L.  R.  A.  360;  36  L.  R.  A.  186. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Buncombe 
Oounty  in  favor  of  plaintiff  in  an  action 
brought  to  compel  epecific  performance  of  a 
contract  to  purchase  real  estate.     Reversed. 

The  action  was  presented  to  the  court  upon 
4m  a/2jeed  case  in  which  it  was  stated  that 
''the  question  intended  to  be  presented  by 
this  case  agreed  is  whether  0.  A.  Moore, 
trustee,  and  Robert  0.  Patterson  and  wife, 
Madara  J.  Patterson,  had  the  power,  under 
the  daed  of  William  A.  Holland  and  wife, 
Hira  HcD.  Holland,  of  date  the  2d  day  of 
April,  1875,  to  pass  the  fee  simple  in  the 
land  in  question  as  they  undertook  to  do  by 
their  deed  of  the  21st  day  of  March,  1878. 
If  they  were  able  to  pass  the  fee  simple,  and 
did  pass  it,  by  their  said  deed,  or  if  the  same 
passed  by  operation  of  law,  then  the  plaint! fif 
shall  recover,  and  the  defendant  shall  accept 
the  plaintifF*s  deed,  and  pay  the  purchase 
money  agreeably  to  said  contract ;  otherwise, 
the  defendant  shall  recover  his  costs,  and  be 
•dischare^ed  from  his  obligation  to  purchase 
tilie  land  in  question." 

It  was  further  agreed  that  the  facts  set 
forth  in  the  pleadings  were  true.  That  C. 
A.  Moore.  Robert  C.  Patterson  and  his  wife 
were  all  living,  and  that  the  Pattersons  had 
several  living  children.  That  the  fee  simple 
to  the  land  in  question  was  in  William  A. 
Holland  and  wife  at  the  date  of  their  deed. 
That  the  R.  O.  Patterson  mentioned  in  the 
deed  was  identical  with  Robert  C.  Patterson 
who  contracted  to  sell  the  land  in  this  case ; 
and  that  Robert  C.  Patterson  paid  the  pur- 
chase money  to  the  Hollands  in  consideration 
of  which  their  deed  was  made  to  C.  A.  Moore, 
trustee,  et  al. 

The  deed  from  William  A.  Holland  and 
wife,  the  construction  of  which  is  the  sub- 
ject of  this  controversy,  is  as  follows : 

''Tliis  indenture,  made  this  the  2nd  day  of 
April,  A.  D.,  1875,  between  Wm.  A.  Hol- 
land and  wife,  Mira  McD.  Holland,  of  the 
county  of  Buncombe,  and  state  of  North 
Carolina,  of  the  first  part,  and  C.  A.  Moore, 
trustee,  of  the  second  part,  witnesseth,   that 

whereas,   on  the day  of  July,  1874, 

the  said  Wm.  A.  Holland  and  wife,  Mira 
McD.  Holland,  bargained  and  sold  to  R.  O. 
Patterson,  for  and  in  consideration  of  one 
thousand  dollars  ($1,000)  to  them  in  hand 
]Miid  on  said  last-named  da^,  the  lot  herein- 
after described,  and,  by  writing  under  their 
bands  and  seals,  agreed  to  convey  to  the  said 
R.  O.  Patterson,  by  good  and  sufficient  deed, 
the  same ;  and  whereas,  the  purchase  money 
has  been  paid  in  full,  and  the  said  R.  O. 
Patterson  has  directed  that  the  deed  be  made 
to  C.  A.  Moore,  the  party  of  the  second  part, 
for  said  lot,  for  the  use  and  trusts  and  pur- 
poses hereinafter  mentioned:  Now,  there- 
fore, in  consideration  of  the  premises,  and 
the  further  consideration  of  the  sum  of  one 
dollar  to  said  parties  of  the  first  part  in  hand 
paid  by  the  said  party  of  the  second  part, 
the  said  parties  of  the  second  part  do  hereby 

fiye,  grant,  bargain,  sell,  and  convey,  and 
y  these  presents  have  bargained,  sold,  and 
conveyed,  unto  the  said  party  of  the  second 
part,  and  his  heirs,  forever,  a  certain  lot  in 
the  town  of  Asheville,  county  of  Buncombe, 
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and  stat«  of  North  Carolina,  on  the  north 
side  of  Patton  avenue,  leading  from  the  pub- 
lic square  towards  Smith's  bridge,  across  the 
French  Broad  river ;  said  lot  containing  about 
three  and  one  third  acres,  and  being^the  lot 
lately  conveyed  to  the  said  Mira  McD.  Hol- 
land by  C.  M.  McLoud, — beginning  at  a  stake 
on  said  Patton  avenue,  within  the  limits  of 
the  town  corporation,  being  the  southwest 
comer  of  lot  No.  1,  and  runs  south,  73  west, 
82  poles,  to  a  stake ;  thence  north,  17  west, 
16  poles,  to  a  stake ;  then  north,  73  east,  84 
poles,  to  a  stake ;  then  south,  17  east,  to  the 
beginning,  18  poles.  To  have  and  to  hold 
to  the  said  party  of  the  second  part  and  his 
heirs  forever,  in  special  trust  and  confidence, 
however,  that  the  said  C.  A.  Moore  and  his 
heirs  will  hold  the  same  to  the  use  of  Madara 
J.  Patterson  for  and  during  the  time  of  her 
natural  life,  and,  in  the  event  that  the  said 
R.  O.  Patterson  shall  outlive  his  said  wife, 
Madara  J.,  that  the  said  C.  A.  Moore  and 
his  heirs  will  then  hold  the  same  to  the  use 
of  said  R.  0.  Patterson  for  and  during  the 
term  of  his  natural  life,  and,  after  the  ter- 
mination of  the  said  life  estates,  that  the  said 
C.  A.  Moore  and  his  heirs  will  then  hold  the 
same  to  the  use  of  the  heirs  of  the  said  R. 
O.  Patterson,  and  them  and  their  heirs  for- 
ever. And  the  said  William  A.  Holland  and 
wife,  Mira  McD.  Holland,  for  themselves 
and  their  heirs,  do  hereby  covenant  to  and 
with  the  said  C.  A.  Moore  and  his  heirs  that 
they  are  seised  in  fee  simple  of  the  said  prem- 
ises, and  that  they  have  right  and  full  power 
to  convey  the  same,  and  that  the  same  is  free 
from  all  incumbrances;  and  they  do  further 
covenant,  for  themselves  and  for  their  heir, 
to  and  with  the  said  C.  A.  Moore  and  his 
heirs,  that  they  will  warrant  and  defend  the 
title  to  the  said  premises  against  the  lawful 
claims  of  all  persons  whatsoever.  In  witness 
whereof,  the  said  parties  of  the  first  part, 
and  C.  A.  Moore,  trustee,  as  aforesaid,  have 
hereunto  set  their  hands  and  seals  this  day 
and  date  above  written. 

•*Wm.  A.  Holland.  I  Seal.] 
«<  Mira  McD.  Hoi  1  and.  [Seal.  ] 
••0.  A.  Moore.  LSeal.]" 
On  the  21st  of  March,  1878,  the  above-de- 
scribed land  was  conveyed,  for  a  valuable 
consideration,  by  C.  A.  Moore,  trustee,  and 
said  Robert  O.  Patterson  and  wife,  Madara 
J. ,  to  one  F.  E.  A.  Roberts,  in  fee ;  the  deed 
containing  the  following  covenant:  ''And 
the  said  Robert  O.  Patterson,  for  himself  and 
his  heirs,  covenants  to  and  with  the  said  F. 
E.  A.  Roberts  and  his  heirs  that  he  and  the 
said  Madara  J.,  his  wife,  and  the  said  C.  A. 
Moore,  trustee,  as  aforesaid,  are  seised  in  fee 
of  said  lands,  and  have  the  right  to  convey 
the  same ;  and  the  said  Robert  O.  Patterson, 
for  himself  and  his  heirs,  for  the  considera- 
tion aforesaid,  unto  the  said  F.  E.  A. 
Roberts,  his  heirs,  will  forever  warrant  and 
defend  the  title  to  the  said  lands  against  the 
claims  and  demands  of  all  other  persons  what- 
soever. "  It  further  appears  that  the  plain- 
tiff thereafter  purchased  the  said  land  of  the 
said  Roberts,  and  on  the  16th  of  October, 
1891,  entered  into  a  contract  with  the  defend- 
ant whereby  the  defendant  contracted  to  pur^ 
chase  the  same  of  the  plaintiff  for  the  sum 
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of  $30,000,  executing  his  note  to  plaintiff 
for  said  sum,  payable  on  the  18th  of  Novem- 
ber, 1891.  This  action  is  brought  bj  the 
plaintiff  to  compel  specific  performance  of 
the  contract,  and  the  defendant  resists  the 
same  on  the  ground  that  the  plaintiff  is  unablo 
to  execute  to  him  a  title  in  fee  to  the  prem- 
ises, alleging  in  his  answer  **that  the  title 
to  the  land  acquired  by  the  plaintiff,  and 
offered  by  the  plaintiii  to  this  defendant, 
is  materially  defective  and  imperfect,  and 
that  the  plaintiff,  on  account  of  said  defects, 
has  no  valid  title  whatsoever  to  said  land, 
and  cannot  specifically  perform  his  agreement 
to  convey  to  this  defendant  stiid  lot  of  land, 
by  a  j^ood,  perfect,  and  valid  title,  and  that, 
tliereiore,  the  defendant  ought  not,  in  equity 
and  good  conscience  be  compelled  to  specif- 
ically perform  his  contract  to  purchase  the 
land,  and  to  pay  said  note  for  twenty  thousand 
dollars,  executed  for  the  purchase  money 
thereof." 

Mes^i'M.  Gudffer  ft  Martin  for  appellant* 
Mr.  W.  W.  ?oiieB  for  appellee. 

Shepherd,  Oh,  J.,  delivered  the  opinion 
of  the  court: 

It  is  well  settled  that  ''in  limitations  of  a 
trust,  either  of  a  real  or  personal  estate, 
.  .  .  the  construction  of  limitations  ought 
to  be  made  according  to  the  construction  of 
limitations  of  a  legal  estate,  unless  the  Intent 
of  the  testator  or  author  of  the  trust  plainly 
appears  to  the  contrary."  Feame,  Remain- 
ders, p.  125.  As  therels  nothing  in  the  deed 
from  W.  A.  Holland  and  wife  to  C.  A.  Moore, 
trustee,  from  which  we  are  at  liberty  to  in- 
fer an  intention  that  the  terms  therein  em- 
ployed were  tobe  understood  in  any  other  than 
their  technical  sense,  it  must  follow,  in  ac- 
cordance with  the  foregoing  principle,  that 
the  limitations  under  consideration  must  be 
determined  by  the  rules  of  the  common  law 
applicable  to  limitations  of  a  strictly  legal 
character.  Under  the  provisions  of  the  deed, 
the  said  G.  A.  Moore  was  seised  in  fee  to  the 
use  of  Madara  J.  Patterson,  durine  her 
natural  life,  and,  in  the  event  that  P.  O. 
Patterson  should  outlive  the  said  Madara, 
his  wife,  then  to  the  said  R.  O.  Patterson, 
for  and  during  the  term  of  his  natural  life, 
and,  after  the  determination  of  the  said  life 
estates,  then  ''to  the  use  of  the  heirs  of  said 
R.  O.  Patterson,  and  them  and  their  heirs 
forever.  ^  The  deed  under  which  the  plain- 
tiff claims  purports  to  convey  a  fee  simple, 
and  was  executed  by  the  said  trustee  and 
Madara  J.  and  R.  O.  Patterson,  all  of  whom, 
together  with  several  children  of  the  said 
Patterson  and  wife,  are  now  living.  We  are 
called  upon  to  define  the  interests  of  the 
variouA  parties  under  the  said  limitations, 
and  more  especially  to  determine  whether  the 
parties  to  the  deed  just  mentioned  could  con- 
vey an  indefeasible  fee  in  the  premises.  It 
is  insisted  by  the  plaintiff  that  R.  O.  Patter- 
ton  took  a  vested  remainder  for  life,  and 
that,  as  the  limitation  over  was  to  his  heirs, 
be  was,  under  the  rule  in  Shelley* »  Case,  seised 
of  an  absolute  estate  in  fee  simple.  On  the 
other  hand,  it  is  argued  by  the  defendant 
that  the  life  estate  of  the  said  Patterson  was 
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contingent  upon  the  event  of  his  survivinit 
his  wife,  and  that  until  the  happening  of 
such  event  no  interest  vested  in  him  which, 
under  the  said  rule  of  law,  could  unite  with 
the  inheritance  so  as  to  destroy  the  remainder 
limited  to  his  heirs,  who  would  otherwise 
take  as  purchasers,  if  he  failed  to  survive  hi» 
said  wife. 

In  support  of  the  plaintiff's  contention,  we 
are  referred  to  the  principle  laid  down  by 
Mr.  Fearne,  supra  (page  217),  in  a  passage 
which  has  often  been  quoted  in  textbooks  and 
judicial  opinions,  but  seldom  accompanied 
with  the  explanation  of  the  learned  author  ii» 
its  immediate  connection.  Id.  pp.  216,  217. 
The  language  is  as  follows:  '^The  present 
capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited* 
in  remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that  i» 
contingent."  It  is  urged  that  inasmuch  aa 
the  death  of  Madara  J.  is  an  event  which 
must  happen,  and,  as  R.  O.  Patterson  is  & 
person  in  esse,  the  latter  would  have  the  ca- 
pacity of  taking  the  possession,  should  the 
preceding  estate  of  the  said  Madara  J.  be 
presently  determined  by  her  death,  and  there- 
fore, under  the  foregoing  rule,  his  estate 
would  be  a  vested  remainder.  Conceding 
what  does  not  seem  altogether  free  from 
doubt,  that  the  rule  is  applicable  to  a  limit- 
ation like  the  present,  the  fallacy  of  the  ar- 
gument may  be  found  in  the  failure  to  ob- 
serve that  at  common  law  the  particular 
estate  may  be  determined  during  the  lifetime 
of  its  tenant,  as  by  forfeiture  or  surrender 
(Fearne,  supra,  p.  217;  Tiedeman,  Real 
Prop.  401 ;  4  Kent,  Com.  254),  in  which  case 
it  is  entirely  clear  that  the  remainder  to  R. 
O.  Patterson  would  be  defeated,  because  the 
event  upon  the  happening  of  which  his  in- 
terest was  to  vest,  to  wit,  the  survival  of  hia 
wife,  would  not  have  transpired  during  the 
continuance  of  the  particulai  estate  (Fearne, 
Remainders,  p.  217 ;  2  Minor,  Inst.  170,  171)  ; 
and  it  Is  common  learning  that  the  contin- 
gency must  happen  during  the  continuance 
of  tlfe  particular  estate,  or  eo  instante  it  de- 
termines (2  61.  Com.  168).  If  it  be  granted, 
for  the  purposes  of  this  argument,  that  no> 
merger  or  surrender  can  have  the  effect  of  de- 
stroying the  particular  estate  in  this  instance, 
and  if  it  be  said  that,  under  the  modem 
system  of  tenures,  such  estate  may  no  longer 
be  forfeited,  as  in  feudal  times,  the  answer 
is  that  the  rule  which  distinguishes  a  vested 
from  a  contingent  remainder  has  for  centuries 
been  a  rule  of  property  of  the  common  law, 
and  "to  disregara  rules  jf  interpretation 
sanctioned  by  a  succession  of  ages,  and  by 
the  decisions  of  the  mobt  enlightened  judges, 
under  pretense  that  the  reason  of  the  rule  no- 
longer  exists,  or  that  the  rule  itself  is  un- 
reasonable, would  not  only  prostrate  the  great 
landmarks  of  property,  but  would  introduce 
a  latitude  of  construction  boundless  in  ita 
ran^e,  and  pernicious  in  its  consequences.*^ 
4  ^nt.  Com.  231.  "We  have  many  laws,* 
says  Mr.  Feame,  "the  origin  of  which  can«» 
not  at  this  distant  period  be  traced  at  alU 
yet  justly  should  we  laugh  at  the  man  urg- 
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Ing  that  as  an  arprnmcDt  against  the  present 
Talidity  of  such  luws ;  and  surely  a  law  for 
which  no  reason  at  all  now  appears  has  no 
more  original  ground,  in  the  present  state  of 
things,  tban  a  law  whose  origin  may  be  traced 
up  to  a  circumstance  which  does  not  now 
exist."  Fearne,  mpra,  p.  87.  In  PtrrinY, 
Blake,  1  W.  Bl.  672,  and  note  »,  4  Burr. 
2579,  <7ii(^e  Blackstone  remarked :  **  There  is 
hardly  an  ancient  rule  of  property  but  what 
had  in  it  more  or  less  of  feudal  tincture." 
And,  after  instancing  several,  he  observes 
''that,  whatever  their  parentage  was,  they 
are  now  adopted  by  the  common  law  of  Eng- 
land, incorporatea  into  its  body,  and  so  in- 
terwoven into  its  policy  that  no  court  of 
justice  in  this  kingdom  had  either  the  power 
or  [he  trusted]  the  inclination  to  disturb 
them."  In  view  of  the  fact  that,  except 
where  changed  by  statute,  the  rule  of  the 
common  law  which  we  have  been  discussing; 
is  generally  recognized  and  acted  upon  in  all 
its  rigor,  regardless  of  the  fact  that  some  of 
its  reasons  no  longer  exist,  there  can  be  no 
serious  doubt  of  the  entire  applicability  of 
the  language  of  the  distinguished  jurists 
from  whom  we  have  quoted. 

We  return  to  the  rule  as  laid  down  by 
Fearne.  This  may  be  illustrated  by  a  limit- 
ation to  A.  for  life,  and  then  to  B.  for  life. 
Now,  here  B.  may  die  before  A.,  in  which 
event  he  would  never  actually  enjoy  the  pos- 
session ;  but  during  his  life  he  has  ''a  fixed 
right  of  future  enjoyment"  (4  Kent,  Com. 
203),  which,  upon  the  determination  of  A's 
estate,  whether  hj  death  or  otherwise,  en- 
titles him  to  the  immediate  possession,  irre- 
spective of  the  concurrence  of  anv  collateral 
contingency,  and  his  remainder  is  therefore 
▼ested.  In  other  words,  the  term  '^  vested  re- 
mainder" imports,  ex  vi  termini,  **  a  present 
title"  in  the  remainderman.  So  that,  if  the 
limitation  in  the  above  illustration  had  been 
to  B.  and  his  heirs,  the  latter  would  have 
taken,  although  B.  had  died  before  A.  In 
Gray,  on  Perpetuities,  68,  the  learned  author 
tiius  distinguishes  a  vested  from  a  contingent 
remainder:  ''A  remainder  is  vested  in  A. 
when,  throughout  its  continuance,  A  or  A. 
and  his  heirs  have  the  right  to  the  immediate 
possession  whenever  and  however  the  preced- 
ing estates  determine ;  or,  in  other  words,  a 
remainder  is  vested  if,  so  lon^  as  it  lasts,  the 
onljr  obstacle  to  the  right  of  immediate  pos- 
session by  the  remainderman  is  the  existence 
of  the  preceding  estates;  or.  again,  a  re- 
mainder is  vested  if  it  is  subject  to  no  con- 
dition precedent  save  the  determination  of 
the  preceding  estates. "  Fearne,  Remainders, 
p.  217 ;  1  Cruise,  Dig.  211 ;  Tiedeman,  Real 
Frop.  401 ;  2  Washb.  Real  Prop.  505.  In  ac- 
cordance with  these  principles,  Blackstone 
(vol.  2,  p.  171)  pute  a  case  ''on  all  fours" 
with  the  one  before  us.  and  declares  the  lim- 
itation to  be  a  contingent  remainder.  "A 
remainder,"  he  remarks,  "may  also  be  con- 
tineeut  where  the  person  to  whom  it  is  lim- 
ited is  fixed  and  certain,  but  the  event  upon 
which  it  is  to  take  effect  is  vague  and  un- 
certein  as  where  land  is  given  to  A.  for  life 
and,  in  case  B.  survives  him,  then  with  the 
remainder  to  B.  in  fee.  Here  B.  is  a  certain 
person,  but  the  remainder  to  him  is  a  con- 
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tingent  remainder,  depending  upon  a  dubious 
event, — the  uncertainty  of  liis  surviving  A. 
During  the  joint  lives  of  A.  and  B.,  it  is 
contingent ;  and  if  B.  dies  first  it  can  never 
vest  in  his  heirs,  but  is  forever  ffone.  But 
if  A.  dies  first  tiie  remainder  to  S.  becomes 
vested."  1  Cruise,  wpra,  p.  205 : Boone,  Real 
Prop.  174 ;  Bamfijnih  v.  Bamfoi'th,  128  Mass. 
282.  It  is  true  that  the  law  favors  the  vest- 
ing of  estates,  and  in  many  instances  the 
courts  have  construed  limitations  to  be  con- 
ditions subsequent  instead  of  conditions  pre- 
cedent. Thus,  *'on  a  devise  to  A.  for  life, 
remainder  to  his  children,  but,  if  any  child 
dies  in  the  lifetime  of  A.,  his  share  to  go  to 
those  who  survive,  the  share  of  each  child  is 
said  to  be  vested,  subject  to  be  divested  by 
its  death.  But  on  a  devise  to  A.  for  life,  re- 
mainder to  such  of  his  children  as  survive 
him,  the  remainder  is  contingent."  Grav. 
eupra,  p.  108.  The  distinction,  says  the 
same  author,  is  that,  "if  the  conditional  ele- 
ment is  incorporated  into  the  description  of 
the  gift  to  the  remainderman,  then  the  re- 
mainder is  contingent ;  but  if,  after  the  worda 
living  a  vested  interest,  a  clause  is  added, 
divesting  it,  the  remainder  is  vested."  Sev- 
eral of  the  authorities  cited  by  counsel  fall 
within  the  latter  branch  of  the  proposition, 
and  clearly  have  no  bearing  upon  this  case, 
as  no  ingenuity  is  equal  to  the  task  of  con- 
struing the  present  limitation  as  one  vesting 
a  present  interest  subject  to  be  divested  upon 
a  condition  subsequent.  It  is  plain  thatC  if 
it  vests  at  alj,  it  must  remain  vested. 

The  cases  cited  from  our  Reports  do  not  i& 
the  least  impin;;c  upon  the  principle  wehaye 
stated.  In  McNeelu  v.  McSiely,  83  N.  C.  188, 
a  testator,  "aftcrdcvislngiohis  wife  for  life, 
gave  all  the  lunds  'that  I  have  to  my  son 
Billy  at  the  death  of  his  mother,  by  him  see- 
ing to  her.  *  ' '  The  court  held  that  the  words, 
"by  him  seeing  to  her,"  were  not  operative 
as  a  condition  precedent,  but  were  the  mere 
expression  of  a  wish  that  he  should  take  c-nre 
of  his  mother.  It  was  therefore  properly  l»ehl 
to  be  a  vested  remainder.  In  BHnson  v. 
Wliarton,  43  N.  C.  80,  the  decision  was  in- 
fluenced entirely  by  the  construction  of  the 
will.  It  was  declared  that  the  testator  in- 
tended to  give  the  property  to  his  wife  dur- 
ing her  life,  and  then  to  his  children,  to  be 
equally  divided  between  them,  with  a  pro- 
viso that,  if  his  wife  should  marry,  her  par- 
ticular estate  in  the  whole  should  determine, 
and  she  would  be  entitled  to  a  child's  part. 
Under  this  construction  it  was,  of  course, 
held  that  the  children  took  a  present  interest, 
to  be  enjoyed  in  the  future, — that  is,  after 
the  determination  of  the  estate  given  to  the 
wife,— subject  only  to  the  contingency  of 
letting  in  the  wife,  as  to  one  share,  if  tho 
particular  estate  determined  by  her  marriage. 
**This  contingency,"  says  the  court,  "not 
having  happened,  is  out  of  the  case ;  and  it 
is  the  ordinary  one  of  a  gift  to  a  widow  for 
life,  and  then  to  the  children,  to  be  equally 
divided."  We  are  unable  to  see  how  thla 
case  is  authority  for  the  position  that  a  re- 
mainder limited  upon  a  precedent  condition 
can  be  vested  until  such  a  condition  is  ful- 
filled. In  Rives  v.  FnzzU,  43  N.  C.  237,  the 
court  simply  decided  that  the  words  "  after** 
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or  **  upon"  the  death  of  a  person  ^  do  not  make 
a  contingency,  but  merely  denote  the  com- 
mencement of  a  remainder  in  point  of  enjoy- 
ment." There  could  hardly  be  found  in  the 
language  words  which  more  aptly  express  a 
•contingency  than  those  used  m  the  present 
oase.  In  Mlvmd  v.  Plummer,  78  N.  C.  392, 
the  land  was  devised  in  trust  for  *'two  of  the 
testator's  daughters  during  their  natural  life- 
time, to  be  equally  divided,  and,  after  the 
death  of  either,  in  trust,  in  part,  for  her  three 
grandchildren  until  the  death  of  the  other 
daughter,  at  which  time  said  plantation  is 
to  be  equally  divided  between  said  three 
grandchildren,  of  whom  R.  A.  Plummer  was 
one. "  The  court  said  that  **  both  the  object 
of  the  gift,  and  the  event  of  its  full  enjoy- 
ment, are  certain,  which  makes  a  vested  re- 
mainder." Here  there  was  no  condition  pre- 
cedent to  the  vesting  of  the  remainder,  and 
there  was  a  present  capacity  to  take  effect 
upon  the  determination,  in  whatever  manner, 
of  the  life  estates.  We  cannot  see  how  any 
of  tliese  decisions  are  in  point.  Neither  do 
we  find  anything  in  the  other  cases  to  which 
we  have  been  referred  that  can  be  regarded 
as  authority  against  so  well  settled  a  prin- 
ciple of  the  common  law  as  that  which  we 
have  stated.  In  Den  v.  Sherrerd,  73  U.  8.  5 
Wall.  288,  18  L.  ed.  680,  cited  for  plaintiff 
it  was  said  that  **  where  an  estate  is  granted 
to  one  for  life,  and  to  such  of  his  children 
«s  should  be  living  after  his  death,  a  present 
right  to  future  possession  vests  at  once  in 
euch  as  are  living,  subject  to  open  and  let  in 
after-born  children,  and  to  be  divested  as  to 
those  who  shall  die  without  issue.  **  Similar 
decisions  were  made  by  the  supreme  courts 
of  Alabama  and  Illinois,  and  all  of  them  have 
been  severely  criticised  by  eminent  authority. 
Mr.  Qray,  supra  (page  107,  note  $) ,  suggests 
that  in  these  cases  ''an  expression  of  opinion 
upon  the  point  in  question  was  not  really 
necessary  to  a  decision  upon  the  merits.  At 
any  rate, "  he  remarks,  **  it  would  seem  that 
these  decisions  as  well  as  those  in  Indiana 
and  New  York  present  an  exceptional  view 
of  the  common- law  conception  of  a  remainder 
in  other  jurisdictions."  While  tlie  cases  are 
oot  directly  in  point  it  may  be  well  to  add 
that  their  reason inG:  seems  to  be  identical 
with  the  New  York  decisions  based  upon 
statutoiy  definitions  and  in  reliance  upon 
GhaneeUar  Kent's  statement  that  the  statutory 
•definition  expressed  the  common- law  notion 
of  a  vested  remainder.  Mr.  Gray  (supra) 
further  remarks  that  it  is  doubtful  whether 
such  legislation  was  intended  to  change  the 
common  law ;  but  he  says  **  the  courts  have 
decided,  and  it  would  seem  correctly,  that  it 
has  done  so."  This  latter  view  seems  to  be 
the  correct  one  (Moore  v.  Littel,  41  N.  Y. 
<$6),  and  therefore  destroys  the  force  of  de- 
cisions based  upon  or  influenced  by  such 
statutory  definitions  and  practically  leaves 
nothing  which  seriously  conflicts  with  the 
common- law  principles  which  we  have  enun- 
oiated. 

We  are  therefore  of  the  opinion  that  R.  O. 
Patterson  took  but  a  contingent  remainder, 
and  that  until  the  happening  of  the  con- 
tingency the  rule  in  Shelley's  Case  could  not 
operate  so  as  to  defeat  the  contingent  re- 
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mainders  of  his  heirs  as  purchasers.  Grant- 
in^,  however,  that  the  limitation  could  pos- 
Stbly  be  construed  to  vest  in  him  a  present 
interest,  so  as  to  put  in  operation  the  rule  in 
Shelley's  Case^  still  he  would  take  but  a  de- 
feasible estate  as,  under  all  of  the  authori- 
ties, his  failure  to  survive  his  wife  would 
operate  (if  we  can  venture  to  use  such  an 
expression  in  reference  to  such  a  limitation) 
as  a  condition  subsequent,  by  which  his  estato 
would  be  divested  in  favor  of  the  said  heilrs. 
So,  treating  the  limitation  either  way,  the 
plaintiff  has  not  acquired  such  an  absolute 
estate  in  fee  as  is  necessary  to  enable  him  to 
comply  with  the  terms  of  the  contract  which 
he  seeks  to  enforce  against  the  defendant.  It 
may  further  be  observed  that  the  position 
that  the  warranty  in  the  deed  of  the  life  ten- 
ant can  defeat  the  remainder  of  the  said  heirs, 
by  way  of  rebutter,  is  wholly  untenable. 
Code,  §  1384 ;  Moore  t.  Parher,  84  N.  C.  128. 

We  will  now  endeavor  to  ascertain  the  in- 
terests of  the  parties  in  the  event  that  R.  O. 
Patterson  should  survive  his  wife ;  and  while, 
under  the  view  we  have  taken,  we  might 
asbtain  from  doing  so,  yet,  as  the  answer 
denies  that  the  plaintiff  has  any  **  valid  title 
whatever  to  the  land,"  and  the  parties  may 
be  left  somewhat  at  sea  in  respect  to  their 
rights  under  the  limitations  in  the  deed,  and 
a  construction  at  this  time  may  avoid  future 
litigation,  we  have  concluded  to  proceed 
further  in  the  discussion,  and  pass  upon  the 
remaining  questions  presented  in  the  record. 
We  are  all  the  more  inclined  to  pursue  this 
course  because  it  involves  the  considemtion 
of  a  question  which  was  thoroughly  argued 
by  counsel,  and  the  determination  of  which 
is  of  very  great  importance  to  the  profession. 
The  question  is  whether  the  rule  in  Slielley's 
Case  still  obtains  in  North  Carolina.  It  is 
insisted  that  this  ancient  rule  of  law  was 
abolished  in  1854  by  section  5,  chap.  43,  of 
the  Revised  Code,  which  provision  was 
brought  forward,  and  now  constitutes  section 
1829  of  the  present  Code.  As  the  existence 
of  the  rule  has  for  many  years  been  un- 
questionably recognized  in  North  Carolina 
as  one  of  the  **  ligaments  of  property"  (the 
only  doubt  upon  the  subject  having  been 
suggested  by  dieta  of  comparatively  recent 
date),  and  under  it  many  titles  have  vested, 
and  been  transferred,  the  question  now  pre- 
sented is  one  of  very  great  importance,  and 
demands  the  most  serious  consideration  of 
the  court.  Before  attempting  a  construction 
of  the  provision  referred  to,  it  may  be  well 
to  make  some  general  observations  upon  the 
probable  origin  and  policy  of  the  rule,  in 
order  to  ascertain,  if  we  can,  whether  it  be 
in  accord  with  the  general  driftof  enl  ightened 
jurisprudence  in  modern  times,  and  more 
especially  witli  the  policy  of  our  own  laws. 
It  is  believed  that  such  an  inquiry  may  lend 
us  valuable  aid  in  our  efforts  to  discharge  the 
delicate  and  responsible  duty  of  interpreting 
the  legiblative  will. 

The  rule  under  consideration  takes  its  name 
from  an  early  case  decided  in  the  reign  of 
Queen  Elizabeth  (Shelley's  Case,  1  Coke,  94), 
though  it  was  at  that  time  considered  as  an 
ancient  dogma  of  common  law,  and  has  been 
traced  by  Justice  Blackstone  to  a  caae  decided 
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Id  the  reign  of  Edward  IT.  Tho  earliest  iD- 
telligible  decision  upon  the  subject,  how- 
ever, is  to  be  found  in  the  Com  of  the  Provost 
<ff  Beterly,  in  the  tirae  of  Edward  III.,  and 
reported  in  the  Year  Books,  in  which  the  rule 
Is  substantially  declared  as  in  8heUey*s  Ocue. 
Various  theories  have  been  suggested  as 
furnishing  a  reason  for  the  rule  m  the  first 
instar.ce ;  some  authors,  with  much  plausi- 
bility, tracing  it  to  the  same  principle  which 
applied  originally  to  ** heirs"  when  used  in  a 
conveyance.  **  It  was  at  first  understood  that 
in  case  of  such  a  limitation  the  estate  was  in 
fact  to  go  to  the  heirs  of  the  grantee  named ; 
that,  though  he  had  a  right  to  enjoy  it  dur- 
ing life,  he  had  no  riffht  to  cut  off  the  de- 
scent by  alienation ;  anB  that  when,  therefore 
the  word  ^heirs, '  in  the  progress  of  estates, 
came  to  be  regarded  as  a  mere  term  of  limita- 
tion, giving  the  grantee  a  complete  owner- 
ahip,  with  an  unrestricted  right  of  alienation, 
it  was  not  easy  to  distinguish  between  a  case 
where  the  limitation  was  to  one  and  his 
heirs,  and  that  where  it  was  to  him  for  life, 
and  after  his  death  to  his  heirs ;  the  effect  at 
common  law  being  the  same  in  both  forms  of 
limitation."  2  Washb.  Real  Prop.  647; 
Wms.  Real  Prop.  254.  Nor  docs  it  seem  that 
this  result  worked  any  particular  hardship  to 
the  heir,  as  in  those  days  ready  money  was 
extremely  scarce,  and  the  alienation  of  lands 
assumed  the  form  of  perpetual  leases,  granted 
in  consideration  of  certain  services  or  rents 
reserved  to  the  grantor  and  his  heirs :  and,  as 
such  services  or  rents  descended  to  the  heir, 
it  was  not  so  gr^^  ^  disadvantage  to  him 
tLB  at  first  mi^ht  be  supposed.  Wms.  Real 
Prop.  89.  It  is  not  to  be  doubted  that  this 
-construction  was  aided  and  greatly  strength- 
•ened  by  other  considerations7  such  as  the  pre- 
vention of  frauds  upon  the  feudal  lord  and 
specialty  creditors  (2  Fearne,  Remainders, 
«nap.  12,  §  8)  ,  the  prevention  of  the  inher- 
itance from  being,  as  was  supposed,  in  abey- 
ance {Jvftice  Blackstone's  argument  in  Per- 
rin  V.  Blake,  in  Exchequer  Chamber,  4  Burr, 
'2579)  ;  and  to  preserve  the  marked  distinction 
between  title  by  descent  and  purchase  (Har- 
grave.  Law  Tracts).  "But,  whatever  mav 
have  been  the  grounds  of  the  rule  in  its  ori- 
gin, another  reason  subsequently  existed  as 
■an  inducement  to  the  preservation  of  the  rule 
from  legislative  abolition  and  judicial  dis- 
couragement after  the  feudal  reason  had 
•ceased  with  the  feudal  system  itself ;  and  that 
subsequent  reason  is  the  desire  to  facilitate 
alienation,  by  vesting  the  inheritance  in  the 
ancestor,  instead  of  allowing  it  to  remain  in 
abeyance  until  his  decease.**  2  Fearne,  Re- 
mainders. §  421.  In  Perrin  v.  Blake,  supra. 
Justice  Blackstone  said:  ** Another  founda- 
tion of  the  rule,  probably,  was  laid  in  a 
principle  diametrically  opposite  to  the  gen- 
ius of  feudal  institutions,  namely,  a  desire 
to  facilitate  the  alienation  of  land,  and  to 
throw  it  into  the  track  of  commerce  one  gen- 
-eration  sooner,  by  vesting  the  inheritance  in 
the  ancestor."  &ee  also  Rawle's  note,  Wms. 
Real  Prop.  253.  In  Polk  v.  Farts,  80  Am. 
Dec.  400,  Reese,  J.,  in  a  very  able  opinion 
In  vindication  of  the  rule,  uses  this  lan- 
guage :  **  It  is  a  rule  or  canon  of  property, 
which  so  far  from  being  at  war  with  the 
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genius  of  our  institutions,  or  with  the  lib- 
eral and  commercial  spirit  of  the  age,  which 
alike  abhor  the  locking  up  and  rendering  in* 
alienable  real  estate  and  other  property, 
seems  to  be  in  perfect  harmony  with  both. 
It  is  owing  perhaps  to  this  circumstance  that 
the  rule,  a  Gothic  column  found  among  the 
remains  of  feudal  it}',  has  been  preserved  in 
all  its  strength  to  aid  in  susttiining  the  fabric 
of  the  modern  social  system.''  In  Hileman 
V.  Bouslaugh,  58  Am.  Dec.  474,  the  distin- 
guished Chief  Justice  Gibson  says :  **  Though 
of  feudal  origin,  it  is  not  a  relic  of  barbar- 
ism, or  a  part  of  the  rubbish  of  the  dark 
ages,  **  etc.  It  has  other  than  feudal  objects, 
to  wit,  the  unfettering  of  estates,  by  vesting 
the  inheritance  in  the  ancestor,  and  making 
it  alienable  a  generation  sooner  than  it  other- 
wise would  be. 

That  this  result  accords  most  thoroughly 
with  the  general  tendency  of  juridical  evo- 
lution is  apparent  from  the  progress  of  the 
law,  and  the  gradual  falling  away  of  entails, 
and  other  restraints  on  alienation,  from  the 
times  of  Henry  I.  to  the  present.  It  seems 
clear  that  in  a  highly  complex  state  of  soci- 
ety, with  greatly  diversified  industries,  and 
immense  commercial  activities,  it  would  be 
desirable  to  remove  every  clog  on  the  free  and 
easy  alienability  of  all  kinds  of  property ; 
and  that  such  has  been  the  spirit  of  the  leg- 
islation in  this  state  is  manifest  from  a  pe- 
rusal of  the  various  statutes  enacted  upon 
the  subject.  We  are  not  unaware  of  the  lact 
that  in  some  of  the  states  the  rule  has  been 
partially,  if  not  wholly,  abolished.  Such 
legislation  was  probably  influenced  by  the 
presumed  lack  of  conformity  with  the  sup- 
posed intention  of  the  grantor  or  testator. 
But  to  this  it  has  been  answered  that  **  when 
a  case  arises,  fulfilling  the  requirements  for 
tiie  application  of  the  rule,  it  is  not  against 
the  intention  of  the  testator.  It  is  only  ap- 
plicable when  the  intention  of  the  testator  has 
been  discovered  by  the  ordinary  canons  of 
descent."  2  Fearne,  Remainders,  §  484. 
"Th3  rule  is  not  a  means  to  discover  the  in- 
tention of  the  grantor  or  testator,  but,  sup- 
posing the  intention  ascertained,  the  rule 
controls  it,  so  far  as  it  is  repugnant  to  the 
policy  of  the  law,  giving  effect  to  the  general 
and  legal,  rather  than  the  more  particular 
and  prescribed,  intent.  The  party  making 
such  a  limitation  has  in  his  mind  two  pur- 
poses, which  are  legally  in  conflict.  One  is 
to  give  the  ancestor  only  a  life  estate ;  the 
other,  to  limit  the  land  to  his  heirs  collect- 
ively, and  in  indefinite  succession.  These 
two  intents  cannot  stand  together  without 
more  or  less  of  general  mischief  to  the  pub- 
lic welfare ;  and  the  rule  prevails  simply  to 
subordinate  the  particular,  and  apparently 
less  important,  design,  of  limiting  the  an- 
cestor's interest  to  a  life  estate,  to  the  more 
comprehensive,  and  probably  the  preferred, 
purpose,  of  transmitting  the  inheritance  in 
the  manner  indicated."  2  Minor,  Inst.  895, 
cited  with  approval  in  Leathers  y.  Chrayt  96 
N.  0.  548. 

As  the  courts  are  astute  in  discovering  the 
intention  from  the  context  of  the  conveyance, 
and  readily  give  effect  to  every  word  from 
which  such  intention  can  reasonably  and  le- 
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gitimatelj  be  inferred,  it  does  not  often  occur 
that  the  application  of  the  rule  hns  the  effect 
of  subverting  the  real  inU^ntiou  of  the  gmntor 
or  testator.  But»  granting  that  it  does,  it  is 
urged  with  great  force  that  particular  in- 
stances of  hardship  can  better  be  endured  than 
the  uncertainty  and  confusion  of  titles  re- 
sulting from  sudden  and  radical  changes  in 
well -settled  rules  of  property.  In  reference 
to  this  very  question,  Chancellor  Kent  re- 
marks that'** it  is  a  question  for  experience 
to  decide,  whether  the  attainable  advantages 
suggested  by  a  change  in  the  law  will  over- 
balance the  inconvenience  of  increasing  fet- 
ters upon  alienation,  and  shaking  confidence 
in  law,  by  such  an  entire  and  complete  re- 
nunciation of  a  settled  rule  of  property, 
memorable  for  its  antic^uity,  and  for  patient 
cultivation  and  discipline  which  it  has  re- 
ceived." 4  Kent,  Com.  283.  "Certain  es- 
tablished maxims  as  to  the  legal  import  and 
effect  of  technical  expressions  will  render  the 
decisions  of  titles  to  property  as  little  de- 
pendent as  the  nature  of  things  will  admit 
upon  the  occasional  opinion,  humor,  inge- 
nuity, or  caprice  of  the  judge,  and  are  there- 
fore the  most  proper  and  sure  grounds  for 
titles  to  rest  and  depend  upon.  Titles  so 
founded  may  be  easily  and  clearly  ascertained 
and  under  them  a  permanent,  peaceful  enjoy- 
ment may  be  expected."  1  Feame,  Re- 
mainders, p.  171.  It  may  be  further  ob- 
served that  the  rule  in  Shelley's  Caee  is  by  no 
means  the  only  princiole  of  law  which  may 
thwart  the  intention  of  the  grantor  or  testator 
in  the  interest  of  public  policy,  as,  for  in- 
stance, the  intention  cannot  change  the  rule 
against  perpetuities,  nor  impose  a  general 
restraint  upon  alienation.  If  the  views  of 
the  eminent  jurists  and  authors  from  whom 
we  have  so  liberally  quoted  be  sound,  there 
is  certainly  no  reason  for  looking  upon  the 
rule  with  disfavor ;  but,  on  the  contrary,  it 
is  highly  useful,  and  should  be  jealously 
guarded  and  preserved. 

But,  whatever  may  be  the  better  policy 
(and  this  it  is  not  our  province  to  deter- 
mine), its  great  antiquity  and  general  prev- 
alence, as  well  as  its  earnest  indorsement 
by  so  many  great  lawyers  of  the  present  as 
of  past  centuries,  should  alone  be  sufflcient 
to  entitle  it  to  a  fair  and  patient  hearing, 
when  the  question  of  its  abolition  arises 
upon  the  construction  of  a  statute  which,  for 
the  particular  purpose  for  which  it  is  now 
invoked,  must  be  regarded  as  obscurely 
worded,  and  sufficiently  ambiguous  to  admit 
of  an  entirely  different  application.  This 
"ancient  land-mark  of  the  law"  was,  we 
believe,  on  a  celebrated  occasion,  shown  but 
slight  respect  by  so  great  a  judge  as  Lord 
Mansfield,  but  the  controversy  which  im- 
mediately sprang  up  between  his  lordship 
and  Mr.  Fearne  did  not,  it  is  said,  result  to 
the  advantage  of  the  former,  and  the  rule 
was  more  firmly  settled  than  ever  in  the  juris- 
prudence of  England.  See  Campbell's  Life 
of  Mansfield. 

We  will  now  attempt  a  construction  of  the 
act  in  question:  "Any  limitation  by  deed, 
will,  or  other  writing,  to  the  heirs  of  a  living 
person  shall  be  construed  to  be  the  children 
of  such  person,  unless  a  contrary  intention 
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appears  by  the  deed  or  the  will."  Rev.  Code, 
chap.  4iJ,  §  5 ;  Code,  g  1329.  The  wronl  **  lim- 
itation" has  two  well-known  and  distinct 
meanings.  In  the  one,  the  primary  meaning, 
it  signifies  a  marking  out  the  bounds  or  limit* 
of  the  estate  created ;  in  the  other,  it  siiniifie» 
simply  the  creation  of  an  estate  (2  j^ame, 
Remainders,  §  24),  and  it  is  evidently  used 
in  the  secondary  sense  in  the  above  act  It 
will  appear  hereafter  that  its  framers  had  » 
very  definite  purpose  in  view;  and  it  seems 
that,  in  effectuating  this  purpose,  they  en- 
deavored to  avoid  any  interference  with  the 
rule  in  8?ielley*»  Case.  This  must  be  apparent, 
because  the  rule  has  nothing  whatever  to  do 
with  limitations  to  the  heirs  of  a  person  un- 
less there  is  a  precedent  limitation  of  a  free- 
hold estate  to  that  person,  and  yet  the  act 
does  not  make  the  slightest  reference  to  this 
essential  element  of  the  said  rule.  It  is  im- 
possible to  suppose  that  the  gentlemen  who 
prepared  the  Revised  Code,  and  incorporated 
this  section,  should  have  been  inattentive  to 
this  defect,  if  it  had  been  their  purpose  to 
abrogate  the  rule.  Their  abilities  and  learn- 
ing need  no  eulogy  from  us.  They  are  & 
part  of  the  heritage  of  the  legal  profession 
of  this  state,  and  of  which  it  may  be  justly 
proud.  And  this  is  a  point  which  may  b& 
very  strongly  insisted  upon, — that,  if  these 
commissioners  had  intended  to  abolish  th& 
rule,  they  could  have  done  it,  and  would  have 
done  it,  in  such  a  manner  as  to  leave  no  doubt 
upon  the  subject.  That  there  is  a  doubt  is 
the  most  powerful  reason  for  sustaining  the 
rule.  Acts  abridging  the  common  law  must 
be  strictly  construea  (1  Kent,  Com.  464), 
''for  it  is  not  to  be  presumed  that  the  legis- 
lature intended  to  make  any  innovation  upon 
the  common  law,  further  than  the  case  ab- 
solutely required.  The  law  rather  infers  that 
the  act  did  not  intend  to  make  any  alteration 
other  than  what  is  specified,  and  besides  what 
has  been  plainly  pronounced  ;  for,  if  the  par- 
liament had  had  that  design,  it  is  naturally 
said,  they  would  have  expressed  it."  Pot- 
ter's Dwarr.  Stat.  185;  Bvown  v.  Barry,  8 
U.  8.  8  Dall.  365,  1  L.  ed.  688;  8haw  v. 
Merchants  Nat,  Bank  of  8t,  I/mts,  101  U.  8. 
557,  25  L.  ed.  892.  The  very  important 
omission  to  which  we  have  adverted  is  ren- 
dered  still  more  significant  when  it  is  con* 
sidered  that  in  all  of  the  statutes  abolishing 
the  rule,  which  we  have  been  able  to  exam- 
ine, there  is  an  express  reference  to  the  pre- 
cedent  life  estate  given  in  the  same  convey- 
ance in  which  there  is  a  limitation  to  the 
heirs  of  the  life  tenant.  This  will  strikingly 
appear  from  an  examination  of  the  statutes, 
of  which  we  give  the  following  as  illustra- 
tions :  The  Virginia  Code  (1850)  enacts  that 
''when  any  estate,  real  or  personal,  is  givea 
by  deed  or  will  to  any  person  for  his  life, 
and  after  his  death  to  his  heirs,  or  to  the 
heirs  of  his  body,  the  conveyance  shall  be 
construed  to  vest  an  estate  for  life  only  in 
such  person,  and  a  remainder  in  fee  simple 
in  his  heirs,  or  the  heirs  of  his  body."  In 
New  York  it  is  provided  that  *'when  a  re- 
mainder shall  be  limited  to  the  heirs,  or 
heirs  of  the  body,  of  a  person  to  whom  a  life 
estate  in  the  same  premises  shall  be  given, 
the  persons  who  on  the  termination  of  the  life 
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«8tatc  sball  be  the  hein  of  the  body,  or  heirs 
of  such  tenant  for  life,  shall  be  entitled  to 
take  as  purchasers,  by  virtue  of  the  remain- 
der so  limited  to  them."  4  Kent,  Com.  232. 
In  Maine,  New  Hampshire,  and  several  other 
states  in  which  the  rule  has  been  abolished, 
the  statutes,  while  differing  in  phraseology, 
M  contain  provisions  substantially  similar 
to  those  we  have  reproduced. 

Another  argument  against  the  construction 
contended  for  is  that  in  a  large  number  of 
cases  arising  under  the  rule, — perhaps  the 
majority, — the  words  of  the  act  can  have  no 
operation.  As  an  illustration  of  our  mean- 
insr,  take  the  case  of  a  limitation  to  A.  for 
life,  and  after  his  death  to  his  heirs.  A. 
never  has  any  children,  and  consequently 
there  are  no  heirs  (of  that  sort)  to  be  con- 
strued into  children.  It  is  plain  that  the  case 
must  be  left  as  at  common  law ;  that  is,  A. 
will  take  a  fee.  In  other  words,  the  rule  in 
ShsUey'a  Case  is  applicable  to  every  case 
where  an  estate  is  limited  to  one  for  life, 
with  a  remainder  to  the  heirs  of  the  first 
taker,  whether  the  tenant  for  life  has  child- 
ren or  not ;  but  the  act,  by  its  very  terms,  can 
only  extend  to  those  cases,  if  to  any,  in  which 
the  first  taker  has  children.  The  alleged  ah- 
rop:ation,  therefore,  is  by  no  means  coexten- 
sive wiUi  the  rule  as  is  the  eifect  of  the 
statutes  to  which  we  have  referred.  These 
statutes  are  framed  so  as  to  prevent  any  en- 
largement of  the  life  estate,  even  if  there  be 
oo  children,  and  to  confer  a  remainder  upon 
such  persons  as  shall,  in  any  sense,  be  the 
heirs  of  the  life  tenant.  ■  Can  it  be  inferred 
that  such  profound  lawyers  as  our  code  com- 
missioners would  attempt  to  abolish  such  a 
well-known  and  firmly  established  principle 
of  the  common  law  by  an  act,  the  words  of 
which  they  knew  could  reach  only  a  few  of 
the  great  number  of  cases  under  the  rule,  and 
especially  when  the  words  can  find  a  much 
more  direct  and  natural  interpretation,  as  we 
will  presently  attempt  to  show?  The  inap- 
plicability, however,  of  the  words  of  the  act 
to  the  rule  under  consideration,  seems  to  us 
to  be  placed  beyond  question  by  the  fact  that 
they  are  equally  applicable  to  ordinary  lim- 
itations in  fee  simple ;  and  we  do  not  suppose 
that  any  one  will  seriously  contend  that  the 
act  abolished  fee-simple  estates  generally. 
If  an  estate  to  A.  for  life,  remainder  to  the 
heirs  of  A.,  he  having  living  children,  is 
converted  into  an  estate  for  life  in  A.,  with 
a  vested  remainder  in  his  children,  by  the 
words  of  an  act,  which  says  that,  *'  in  every 
limitation  to  the  heirs  of  a  living  person  the 
word  'heirs'  shall  be  construed  to  mean, 
'children,'  "  why,  may  it  be  asked,  does  not 
the  same  act  convert  an  estate  to  A.  and  his 
heirs,  he  having  living  children,  into  an  es- 
tate in  common  in  A.  and  his  children?  'Cer- 
tainly a  limitation  to  A.  and  his  children,  he 
having  living  children,  will  create  a  tenancy 
in  common  in  A.  and  his  children,  and  surelv 
the  commissioners  did  not  intend  any  sucn 
startling  result  Courts  will  restrain  the  lit- 
eral meaning  of  a  statute  if  its  words  would 
extend  to  cases  not  intended  by  the  legisla- 
ture. "  Scire  leges,  non  hoe  est  verba  earum 
ien&re  sed  mm  ae  potestatem,  and  the  reason 
and  Intention  of     the  lawgiver  will  con- 
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trol  the  strict  letter  of  the  law,  when  the 
latter  would  lead  to  a  palpable  injuslioe, 
contradiction,  and  absurdity. "  1  Kent,  Com. 
462 ;  Potter,  Dwarr.  Stat.  209,  note;  Brewer 
V.  BUmgker,  89  U.  8.  14  Pet.  178,  10  L.  ed. 
408;  Lieber,  Hermeneutics,  45.  And  here  it 
mav  not  be  inappropriate  to  say  that  it  seems 
to  be  the  opinion  of  many  of  the  ablest  law- 
writers  that  the  act  docs  not  necessarily  abol- 
ish the  rule.  •  Thus,  Mr.  Washburn,  in  the 
fourth  edition  of  his  work  on  Real  Properly 
(vol.  2,  p.  607),  undertakes  to  give  a  list  of 
the  states  with  reference  to  the  acts  which 
have  abolished  the  rule ;  and  he  does  not  in- 
clude North  Carolina,  although  he  was  famil- 
iar with  our  act  as  is  shown  hy  a  reference  to 
section  8,  chap.  48,  of  the  Revised  Code.  The 
same  observation  applies  to  Mr.  Rawie,  the 
learned  editor  of  Williams  on  Real  Property. 
He  also  gives  a  list  of  the  states  which  have 
abolished  the  rule,  without  including  North 
Carolina.  The  same  may  be  said  of  Mr. 
Freeman,  the  very  able  and  discriminating 
editor  of  the  American  Decisions,  in  a  note 
to  80  Am.  Dec.  415,  and  also  of  the  editors 
of  Jarman  on  Wills  and  Lawson's  Rights  and 
Remedies. 

We  will  now  attempt  to  give  our  construc- 
tion of  the  act.  It  seems  to  us  that  its  main 
obiect  (and  its  phraseology  nicely  adapts  it 
to  the  purpose)  was  to  convert  a  contingent 
into  a  vested  remainder,  under  certain  cir- 
cumstances. For  instance,  an  estate  to  A.  for 
life,  remainder  to  the  heirs  of  B.  ;  B.  living, 
and  having  children.  Now,  at  common  law, 
this  created  a  contingent  remainder  in  the 
heirs  of  B.,  for  nemo  est  hceres  viventis;  and,  if 
A.  died  before  B.,  the  heirs  or  children  of  B. 
took  nothing.  Under  the  act  in  question  the 
children  of  B.  would  take  a  vested  remainder, 
and  upon  the  death  of  A.  would  get  the  es- 
tate, whether  B.  was  living  or  not.  And  it 
is  singular  that  the  only  case  which  we  have 
been  able  to  find  in  our  Reports,  in  which  the 
court  has  adjudged  the  act  to  be  applicable, 
was  similar  to  this.  In  Smith  v.  Brisson,  90 
N.  C.  284,  the  limitation  was  as  follows: 
**To  Rowland  Mercer,  and  the  heirs  of  his 
body ;  and,  if  the  said  Rowland  Mercer  should 
have  no  heirs,  the  said  land  shall  go  to  the 
heirs  of  my  son  James  A.  Mercer. "  Rowland 
Mercer  died  without  ever  having  had  child- 
ren. James  A.  Mercer  was  living  at  the  date 
of  the  deed,  and  had  children  at  that  time ; 
and  the  court  held  that  the  Act  (Code,  g  1329) 
applied,  and  construed  the  deed  as  if  the 
limitation  over  had  read,  *^ihe  said  land  shall 
go  to  the  children  of  my  son  James  A.  Mer- 
cer. "  It  seems  also  to  have  been  the  purpose 
of  the  act  to  sustain  a  direct  conveyance  to 
the  heirs  of  a  living  person.  As  there  can 
be  no  heirs  during  the  life  of  the  ancestor, 
such  a  conveyance,  at  common  law,  would 
have  been  void,  unless  there  was  something 
in  the  deed  which  indicated  ''that  by  *the 
heirs'  was  meant  the  children  of  the  person 
named."  8  Washb.  Real  Prop.  282.  The  act 
in  question  provides  that  in  such  a  case  the 
w6ra  "heirs'*  shall  be  construed  to  mean 
"children,"  and  the  limitation,  therefore, 
would  be  good. 

Our  construction  that  the  act  does  not  affect 
the  rule  in  Sheila's  Case  finds  strong  support 
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from  its  position  in  the  Revised  Code,  which 
we  are  at  liberty  to  consider  under  the  maxim 
noncitur  a  gociis.  Indeed,  the  wliole  structure 
of  cliapter  43  seems  to  have  for  its  prime  ob- 
ject the  greater  alienability  of  estates  than 
existed  at  common  law.  i:^ection  1  converts 
fee  tails  into  fee  simple  estates,  and  uses  no 
ambiguous  terms.  Section  2  converts  joint 
tenancy  into  tenancy  in  common.  Section  8 
makes  certain  contingent  limitations  vest 
much  sooner  than  at  common  law ;  and  then 
comes  section  5,  the  provisions  of  which  we 
have  under  consideration.  This  object  was 
further  advanced  by  the  Act  of  1879  (Code, 
^  1280),  providing  that  "all  conveyances 
shall  be  construed  to  be  in  fee  simple,  un- 
less otherwise  plainly  expressed,"  showing 
plainly  the  legislative  policy.  The  construe- 
tion'insisted  upon  by  the  defendant  would,  it 
seems,  run  counter  to  the  general  trend  of  our 
policy,  which  favors  the  early  vesting  of 
e&Uites  {HiUiard  v.  Kearney,  45  N.  C.  221)  ; 
and  it  would  also  place  the  act  entirely  out 
of  harmony  with  its  environment. 

We  do  not  regard  it  as  serving  any  useful 
purpose  to  refer  to  the  queries  thrown  out  in 
various  cases  extending  from  King  v.  Utley, 
85  N.  C.  59,  to  the  present  time,  because  the 
point  did  not  arise,  and  the  question  is  ex- 
presslv  reserved,  in  all  of  them.  It  is  often 
remarked  that  great  legislative  changes  in 
the  law  are  usually  preceded  by  some  decis- 
ion of  the  courts,  of  a  novel  or  striking  char- 
acter, calculated  to  arrest  public  attention ; 
and  we  have  made  such  investigation  as  we 
could  with  a  view  of  discovering  such  a  case 
as  would  probably  cause  the  passage  of  the 
act.  In  this  we  have  not  been  particu- 
larly successful.  Certainly,  we  find  nothing 
which  indicates  that  courts,  lawyers,  or  lay- 
men were  dissatisfied  with  Shelley's  Caee,  or 
that  the  Question  was  particularly  interesting 
at  that  time.  We  do  find  a  case  or  two  in 
which  the  court  applied  the  rule,  but  there 
is  nothing  unusual  to  distinguish  them  from 
the  thousands  of  similar  cases  decided  within 
the  last  four  or  five  hundred  years.  It  is 
possible,  however,  that  the  act  grew  out  of 
the  discussion  arising  upon  the  much-liti- 

Sated  case  of  Ward  v.  8tov>,  17  N.  C.  509,  27 
.m.  Dec.  288,  which  came  several  times  be- 
fore the  court,  and  which  seems  to  have  es- 
tablished the  proposition  that  in  a  legacy  to 
the  **  heirs'*  of  a  person,  which  person  the  will 
itself  recognizes  as  living,  the  word  **  heirs" 
is  to  construed  "children."  While  sup- 
ported by  authority,  it  seems  rather  arbi- 
trary  that    the    construction  of  the  word 


"  heirs"  in  a  will  should  depend  upon  whether 
the  will  recogniases  the  ancestor  as  livinc^ 
and  not  upon  the  fact  of  his  being  alive.     It 
is  not  unreasonable  to  suppose  that  the  dis- 
cussion in  this  case  may  have  influenced  the- 
action  of  the  couimissiouers ;  but,    however 
this  may  be,  we  are  entirely  satisfied,  fron^ 
the  language  used,  that  it  was  not  their  pur- 
pose to  work  so  great  a  change  in  the  law 
governing  the  limitations  of  property.     The- 
importance  of  the  question,  involving,  as  it 
probably  does,  the  validity  of  the  titles  to  & 
laree  amount  of  real  estate,  has  induced  us- 
to  discuss  the  subject  at  a  somewhat  unusual 
length,  and  we  are  glad  that  our  conception 
of  the  law  is  in  harmony  with  the  views  scv 
lon^  entertained  and  acted  upon  by  the  pro- 
fession. 

The  rule  in  SheUey's  Ccue  bein^  still  ii» 
force  in  North  Carolina,  its  application  to* 
the  present  case  will  be  as  follows :    If  R. 
O.  Patterson  should  survive  his  wife,  he  will 
take  a  vested,  equitable  freehold  estate :  and 
as  the  limitations  apply  to  interests  of  the- 
same  quality,  and  the  trusts  are  not  executory 
(Fearne,  Remainders,  pp.  51,  55,  90 ;  3  Co. 
liitt.  145),  the  inheritance  will,  under  the 
said  rule,  unite  with  the  said  estate,  and  he- 
will  then  be  seised  of  an  indefeasible,  equi- 
table estate  in  fee  simple.     This  estate  wil> 
inure  to  the  benefit  of  the  plaintiff,  by  way 
of  feeding  the  estoppel  worked  by  the  cove- 
nants of  warranty  in  the  deed  of  the  said  R. 
O.  Patterson.    All  v.  Adams,  81  N.  C.  118 : 
Southerland  v.  J^ut,  68  N.  C.  446 ;  Fcrtescue^ 
V.  SatterthwaiU,  23  N.  C.  566 ;  7  Am.  &  Eng. 
Encyclop.  Law,  9,  10,  notes.    Until  the  tmi- 
tingcncy  happens,  the  **  heirs"  of  R.  O.  I'ai- 
terson  have  a  contingent  remainder  in  fee. 
expectant  upon  the  determination  of  the  life- 
estate  of  Madara  J.,  she  surviving  her  said 
husband.    In  this  event  they  will  take,  not 
under  the  said  Patterson,  but  as  purchasers ; 
the  word  "heirs"  being  descriptio  perscmarum. 
only.     We  think  his  nonor  was  correct  in 
holding  that  the  rule  in  8helley*s  Ccue  had 
not  been  abolished :  but  for  the  reasons  given, 
we  think  he  erred  in  holding  that  the  defend- 
ant was  compelled  to  accept  the  title  offere<i 
by  the  plaintiff. 

Error,    Beversed. 

Note,  It  may  not  be  Improper  to  bblj  that  sfnc^ 
the  preparation  of  this  opmion  the  writer  has  been 
assured  by  Ex-Justiee  Rodman,  the  dlstlniniished 
Burvivor  of  those  oonneoted  with  the  supervision 
and  publication  of  the  Bevised  Code,  that  It  waa. 
not  the  purpose  of  the  commission  to  abolish  the- 
rule  in  SheUky^s  Case. 


PENNSYLVANIA  SUPREME  COURT. 


Michael  O'TOOLE,  Appt., 

V, 

PITTSBURGH  <&  LAKE  ERIE  R.  CO. 

058  Pa.  99.) 

!•  Neg^llgenee  is  the  absence  of  care 
according  to  the  drcnmstances. 


8«  A  passeng^er  upon  a  street-car  ap<^ 
preaching^  a  railiPOad  crossliiir  which  ba» 
stopped  75  feet  away  from  the  croaslnff  and  agaXa^ 
started.  Is  under  no  duty  to  be  on  the  lookoat  tf> 
learn  if  the  railroad  track  can  be  safely  croflsed 
and  to  jump  oft,  if  he  discovers  an  approachlnar 
locomotive,  especially  where  be  is  crippled. 

(October  80, 1898.) 


KOTB.— The  above  decision  seems  to  be  as  novel 
as  it  is  Just.  To  hold  a  passenger  liable  for  neffli- 
gence  in  remaining  on  a  public  conveyance  under 
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the  control  of  the  carrier's  servants  or  agents  trust- 
ing to  their  management  would  surely  require  a 
strong  case. 
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APPEAL  by  plaintiif  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lawrence 
County  in  favor  of  defendant  in  an  action 
brought  to  recover- damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Reversed, 

The  material  parts  of  the  charge  of  the 
trial  court  were  as  follows : 

Did  Michael  O' Toole  contribute  in  any 
way  to  the  injury  that  he  received  that  morn- 
ing? Being  upon  the  car  of  the  street  rail- 
way company  he  would  not  be  required  to 
exercise  the  care  that  the  law  lays  down  as 
the  rule  with  a  person  going  along  a  high- 
way coming  to  a  railroad  crossing, — ^he  must 
stop  and  look  and  listen.  There  could  be  no 
reason  for  that  rule  under  the  circumstances 
in  this  particular  case.  A  person  in  a  street 
railway  car  going  along  the  highway  cannot 
know  where  a  railroad  crosses  the  line  of  the 
street  railway.  And  if  they  did  know  where 
the  railroad  and  the  railway  cross  it  would 
be  impossible  for  them  to  stop  and  look  and 
listen  to  comply  with  the  rule  that  binds  all 
other  persons  in  going  along  public  high- 
ways. They  have  no  control  of  the  carriage 
in  which  they  are  riding ;  they  cannot  con- 
trol its  movements ;  they  cannot  stop  and  look 
and  listen  unless  at  the  will  of  tne  carrier 
company.  80  that  that  rule  becomes  mean- 
ingless when  you  apply  it  to  passengers  in 
a  railway  car,  and  it  should  not  be  applied 
to  the  plaintiff  in  this  case. 

If  Michael  O'Toole  upon  that  street-car 
could  have  se6n  the  engine,  and  did  not 
undertake  to  see  it,  or  did  not  exercise  rea- 
sonable care  for  the  purpose  of  ascertain- 
ing whether  they  could  proceed  across  the 
street  railway  track  in  safety,  then  he  would 
be  guilty  of  contributory  negligence.  And 
that,  I  say  to  you,  would  be  the  rule  appli- 
cable to  him,  for  the  reason  that  it  is  in  evi- 
dence that  he  knew  well  the  point  at  which 
this  railway  crosses  the  Pittsburgh  &  Lake 
Erie  Railroad.  And  he  has  testined  that  he 
had  gone  backward  and  forward  quite  fre- 
quently as  a  passenger  on  the  line  of  the 
street  railway  company,  and  that  he  knew 
the  point  at  which  they  crossed  the  line  of 
the  Lake  Erie  Railroad.  He  tells  you  fur- 
ther he  was  looking  at  the  safety  gates  that 
morning,  that  he  was  watching  them.  If  he 
was  looking  at  the  safety  ^atcs  that  morning 
he  knew  where  the  railroad  was.  If  he  knew 
the  point  at  which  the  safety  gates'  were 
erected,  he  knew  the  purpose  for  which  they 
were  erected.  If  he  looked  at  those  safety 
gates  for  the  purpose  of  ascertaining  whether 
they  could  proceed  safely  across  the  line  of 
the  Pittsburgh  &  Lake  Erie  Railroad,  then 
he  could  at  the  same  time  and  with  the  same 
effort  have  looked  up  the  track  of  the  rail- 
road to  see  whether  or  not  an  engine  was  ap- 
proaching. And  if  at  the  time  the  car  in 
which  he  was  traveling  stopped,  it  stopped 
at  such  a  place  that  he  could  have  looked  up 
the  railroad,  and  if  by  looking  up  the  rail- 
road at  that  time  he  could  have  learned 
whether  this  engine  was  or  was  not  approach- 
ing, and  could  at  that  time  have  gotten  off 
the  car  if  he  discovered  an  engine  approach- 
ing, and  did  not  do  that,  then  he  would  be 
guilty  of  contributory  negligence  and  could 
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not  recover  in  this  case.  Whether  he  could 
have  done  that  or  could  not  have  done  that 
is  a  question  for  you.  And  the  point  whero 
the  street- car  stopped  is  a  question  for  you 
to  determine  from  the  evidence.  If  in  con- 
sidering this  case,  under  all  the  testimony 
that  has  been  offer^,  you  conclude  that  Mich- 
ael 0*Toole  in  any  way  contributed  to  the 
accident — if  his  conduct  in  any  way  con-  ^ 
tributed  to  the  receiving  of  the  injury  which  ' 
be  did  receive,  then  he  is  guilty  of  contrib- 
utory negligence.  And  a  person  who  is 
guilty  of  contributory  negligence  in  auv  de- 

frce  cannot  recover  in  a  proceeding  of  thia 
ind.  If  you  conclude  that  he  was  guilty 
of  contributing  in  any  wa^  to  this  accident, 
then  you  must  find  a  verdict  for  the  defend- 
ant. 

These  safety  gates  are  erected  for  the  pro- 
tection of  the  traveling  public.  But  the  fact 
that  the  sufety  gates  are  erected  does  not  af- 
fect in  any  way  the  responsibility  or  the  lia- 
bility of  the  railroad  company  in  the  opera- 
tion of  its  railroad  or  in  the  m&nagement  of 
its  trains.  These  safety  gates  are  erected, 
and  it  is  customary  to  have  them  lowered 
when  a  train  is  passing  in  order  that  the 
public  may  have  notice  that  a  train  is  about 
to  pass,  and  when  the  train  has  passed  the 

f;ates  are  raised.  Persons  going  alon^  a  pub- 
ic street  or  along  a  public  ro«ul  where  there 
are  safety  gates  have  still  incumbent  upoa 
them  the  duty  imposed  by  law  to  stop  and 
look  and  listen — to  exercise  ordinary  care  for 
their  own  safety  and  to  ascertain  by  stopping 
and  looking  and  listening  whether  a  train  bo 
approaching. 

Even  if  the  safety  gates  are  not  lowered, 
that  does  not  relieve  the  person  passing  along 
the  road  from  the  obligation  imposed  upon 
him  by  the  law  to  stop  and  look  and  listen 
for  a  train.  He  still  has  that  obligation  upon 
him ;  it  is  the  duty,  where  there  is  an  ordi- 
nance requiring  safety  gates,  and  safety  gate* 
have  been  erected,  for  the  company  to  lower 
these  gates  at  the  approach  of  a  train.  If 
they  fail  to  lower  these  gates  they  become 
liable  to  the  penalty  imposed  by  the  ordi- 
nance, if  there  be  such  a  penalty  imposed. 
The  failure  to  lower  the  safety  gates  doea 
not  of  itself  make  the  company  negligent,  so 
far  as  this  case  is  concerned.  The  question 
of  whether  thej  were  or  were  not  lowered 
before  this  train  came  to  the  crossing  is  a 
question  of  fact  for  you.  There  is  consider- 
able testimony  offered  on  that  point  and  the 
testimony  is  conflicting,  and  it  is  for  you  to 
reconcile,  if  you  can,  and  if  you  cannot  rec- 
oncile it,  then  it  is  a  question  for  you  fron^ 
the  evidence  in  the  case  to  conclude  whether 
the  safety  gates  were  or  were  not  lowered ; 
and  you  come  then  to  the  credibility  of  the 
witnesses  on  that  point.  It  is  a  question  for 
you  to  say  whom  you  will  believe  and  whom 
you  will  not  believe.  But  if  you  conclude 
that  the  gates  were  not  lowered,  that  fact,  of 
itself,  is  not  sufficient  to  warrant  you  in  find- 
ing a  verdict  for  the  plaintiff.  Had  the 
plaintiff  been  walking  along  the  street,  the 
ifact  that  the  gates  were  not  lowered  would 
not  be  an  invitation  to  him  to  cross  the  rail- 
road in  violation  of  the  rule  of  law,  that  he 
shall  stop  and  look  and  listen  when  approach- 
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ing  a  railroad  crossing.  A.Dd  that  rule  is 
not  taken  away  because  the  plaintiff  hap- 
pened to  be  in  a  street  car  at  the  time. 

Mr,   Oscar  L«  JaekBon,  for  appellant : 

When  an  individual  is  injured  by  the  con- 
current and  contributory  nei^ligence  of  two 
parties,  one  of  whom  at  the  time  is  the  com- 
mon carrier  of  his  person,  both  tortfeasors 
are  liable  to  him  jointly  and  several!)^,  and 
tlie  negligence  of  his  common  carrier  cannot 
be  imputed  to  him. 

Bean  v.  Pennsylvania  R,  Go.  ^  h,  R.  A. 
148,  129  Pa.  614 ;  Bunting  v.  Hogaett,  12  L. 
R.  A.  268,  139  Pa.  868. 

Messrs,  L.  T,  Knrta  and  D.  B.  Kurti» 
for  appellee : 

Where  the  danger  is  known  to  the  passenger 
of  a  common  carrier  and  he  can  avoid  it  and 
does  not,  though  not  subject  to  imputed  neg- 
ligence of  the  carrier,  he  is  guilty  of  per- 
sonal or  individual  negligence  in  not  avoid- 
ing the  danc;er. 

Than  v.  Penivtylvania  R.  Co.  6  L.  R.  A. 
148,  129  Pa.  514 ;  Orescent  Twp.  v,  Anderson, 
114  Pa.  648,  60  Am.  Rep.  867. 

Where  particular  instructions  on  a  given 
point  are  not  asked  for,  the  case  will  be  re- 
viewed upon  the  general  effect  of  the  charge 
and  not  upon  sentences  or  paragraphs  selected 
from  it.  If  as  a  whole  the  charge  was  cal- 
culated to  mislead,  there  is  error  in  the  rec- 
ord ;  if  not,  there  is  none. 

Lehigh  Valley  B,  Co,  v.  Brandtmaier,  118 
Pa.  610;  Pennsylvania  R.  Co.  v.  Coon,  111 
Pa.  430 ;  Com,  v.  Zappe,  153  Pa.  498 ;  lieette 
V.  Reese,  90  Pa.  89,  35  Am.  Rep.  684 ;  Smith 
Y.  Meldren,  107  Pa.  348 ;  ITorton  v.  C/ieving- 
ton  d  B,  Coal  Co,  2  Pennyp.  26. 

DeaA»  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  operates  a  steam  railroad 
runnine^  through  the  borough  of  New  Castle. 
Its  road  crosses  at  grade  South  Mill  street, 
diagonallv.  The  I^w  Castle  Electric  Street 
Railway  has  its  rails  longitudinally  on  the 
same  street.  Hence,  the  two  tracks  cross  each 
other  at  grade  on  this  street.  There  are  guard 
gates  at  the  crossing,  under  the  control  of 
the  defendant,  to  be  raised  or  lowered  on  the 
approach  of  a  locomotive  to  the  crossing. 
On  the  14th  of  March,  1891,  the  plaintiff,  a 
shoemaker  by  trade,— a  cripple  from  birth, 
in  both  feet, — took  a  seat  in  the  street- car  to 
go  north  through  the  town.  When  the  car 
came  to  a  poinf  about  75  feet  from  the  cross- 
ing, a  locomotive  approached,  going  south- 
west; the  watchman  lowered  the  gates;  the 
street- car  stopped ;  the  locomotive  crossed ; 
the  watchman  raised  the  gates;  the  car 
started,  and,  as  it  reached  the  railroad  track, 
was  struck  by  another  locomotive,  foH owing 
the  one  that  had  passed.  There  is  some  con- 
flict in  the  testimony  as  to  whether  the  gate 
was  wholly  or  partly  closed  at  the  moment 
of  collision.  A  house  obstructs  the  view  of 
the  track  in  the  direction  from  which  the 
locomotive  came,  except  when  quite  near  the 
point  of  crossing.  The  plaintiff,  in  the  col- 
lision, was  thrown  out,  and  seriously  in- 
jured. Under  the  instructions  of  the  court, 
the  verdict  was  for  the  defendant.  There 
was  some  evidence  on  the  part  of  defendant 
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that  the  collision  was  wholly  the  result  of 
the  negligence  of  the  street-car  company; 
that  those  in  charge  of  the  car  disregarded 
the  warning  of  the  watchman  and  the  low- 
ering of  the  gate  for  the  second  locomotivB 
to  pass.  But  that  the  collision  was  the  le* 
suit  of  the  negligence  of  one  or  oUier  com- 
pany, or  of  the  concurring  negligence  of 
both,  could  not  have  been  doubted,  on  the 
evidence.  The  learned  Judge  of  the  court 
below,  on  the  evidence,  properly  instructed 
the  jury  (1)  that,  if  the  collision  was  the 
result  of  negligence  of  both  parties,  each 
was  answerable  to  plaintiff,  and  he  could 
maintain  his  suit  against  either;  (2)  if  the 
collision  was  the  result,  wholly,  of  Uie  neg- 
ligence of  the  street-car  company,  the  de- 
fendant was  not  answerable.  But  the  plain- 
tiff, in  his  several  assij^nments  of  error* 
complains  of  the  instructions  with  reference 
to  his  duty  as  a  passenger,  under  the  circum- 
stances here  developed.  The  fifth  and  sixth 
assignments,  in  substance,  embrace  this  al- 
leged error.  The  court  instructed  the  Jury: 
**lf  Micbael  0*Toole,  upon  that  street-car, 
could  have  seen  the  engine,  and  did  not  un- 
dertake to  see  it,  or  did  not  exercise  reason- 
able care  for  the  purpose  of  ascertaining 
whether  they  could  proceed  across  the  rail- 
way track  in  safety,  then  he  would  be  guilty 
of  contributory  negligence:  and  if,  by  look- 
ing up  the  railroad  at  that  time,  he  could 
have  learned  whether  an  engine  was  or  was 
not  approaching,  and  could  at  that  time  have 
gotten  off  the  car  if  he  discovered  an  engine 
approaching,  and  did  not  do  that,  then  he 
would  be  guilty  of  contributory  negligence, 
and  could  not  recover."  Tlien,  further  on, 
is  this  instruction :  **  But  the  fact  that  safety 
gates  are  erected  does  not  in  any  way  affect 
the  responsibility  or  the  liability  of  the  rail- 
road company  in  the  operation  ot  its  railroad, 
or  in  the  management  of  its  trains.  But.  if 
you  conclude  that  the  gates  were  not  lowered, 
that  fact,  of  itself,  is  not  sufficient  to  war- 
rant you  in  flndini^  a  verdict  for  the  plain- 
tiff. Had  the  plaintiff  been  walking  along 
the  street,  the  fact  that  the  gates  were  not 
lowered  would  not  be  an  invitation  to  him 
to  cross  the  railroad,  in  violation  of  the  rule 
of  law  that  he  shall  stop,  look,  and  listen, 
when  approaching  a  railroad  crossing ;  and 
that  rule  is  not  taken  away  because  the  plain- 
tiff happened  to  be  in  a  street-car  at  the 
time. " 

Defendant's  counsel  argues  that  these  are 
mere  excerpts  from  the  charge,  and,  stand- 
ing alone,  do  not  fairly  present  the  instruc- 
tion really  given  to  the  jury ;  that  this  can 
only  be  properly  understood  when  read  in 
connection  with  what  preceded  and  followed. 
Certainly,  the  charge  must  be  taken  as  a 
whole,  to  arrive  at  the  correct  meaning.  We 
have  carefully  read  it,  in  the  light  of  the 
evidence,  and  are  forced  to  the  conclusion 
the  tendency  was  to  mislead  the  Jury.  We 
find  no  eyidence  which  warrantea  such  in- 
struction. Negligence  is  the  absence  of  care 
according  to  the  circumstances.  There  was 
evidence  here  from  which  the  Jury  might 
have  found  there  was  no  negligence  on  part 
of  defendant,  and  that  the  street-car  company 
was  negligent.    They  might  have  founa  the 
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defendant  was  negligent,  and  the  street-car 
company  was  not.  They  r^ight  have  found 
both  were  negligent.  But  a  careful  search 
for  any  evidence  of  neell^ence,  under  the 
circumstances,  on  part  of  plaintiff,  has  been 
fruitless.  He  was  a  passenger  of  the  street- 
car company,  which  had  contracted  to  carry 
him  safely.  He  had  a  right  to  presume  they 
would  exercise  the  care  required  in  this  un- 
dertaking. When  the  car  approached  the 
crossing,  it  stopped.  He  was  in  no  danger 
then,  and  had  no  reason  to  apprehend  an^. 
When  it  started,  he  had  a  right  to  believe  it 
did  so  because  the  crossing  was  clear.  Run- 
ning a  distance  of  about  75  feet,  the  collision 
occurred.  In  the  very  few  seconds  which 
were  necessary  to  accomplisli  this  distance, 
the  court,  in  substance,  instructs  the  jury 
that  it  was  plaintiff's  duty  to  be  on  the  look'- 
out  to  learn  if  the  railroad  track  could  be 
^safely  crossed,  and  if,  by  so  doing,  he  could 
have  seen  the  approaching  locomotive,  or- 
•dinary  care  reauired  him  to  jump  off.  To 
Impose  such  a  auty  upon  a  passenger,  under 
these  circumstances,  is  going  much  further 
than  any  court  has  yet  gone.  All  experience 
has  demonstrated  that  to  get  off  a  moving  car 
is  highly  dangerous.  Therefore,  it  is  held 
that  Buch  an  act  is  negligence  p^r  9e,  and  the 
passenger,  if  thereby  injured,  except  in  verj 
Tare  cases,  is  guilty  of  contributory  negli- 
genoe,  and  cannot  recover.  Hence,  here,  if 
the  plaintiff  had  been  on  the  lookout,  and 
had  seen  the  approaching  locomotive,  or- 
dinary care  did  not  require  he  should  make 
ft  dangerous  ]ump  to  escape  a  problematical 
'Collision.  Admit  he  had  some  reason  to  ap- 
prehend danger  if  he  remained  in  the  car. 
At  the  worst,  this  was  only,  to  him,  a  possi- 
ble danger.  A  careful  man,  ignorant  of  the 
power  of  control  of  the  engineer  over  the  lo- 
comotive, or  of  the  motorman  over  the  elec- 
tric car,  and  knowing  nothing  of  the  rules 
^veming  them  in  approaching  the  crossing, 
might  very  well  think  one  or  the  other  would 
«top  l>efore  reaching  it.  He  had  no  right  or 
power  to  control  or  direct  those  in  charge  of 
•either.  He  was  warranted  in  assuming  that 
they  knew  their  business  better  than  a  shoe- 
maker, and  would,  by  proner  care,  avert  the 
pMossible  collision.  Therefore,  holding  him 
rigidly  to  the  rule  of  ordinary  care,  at  best, 
he  had  a  choice  of  perils :  a  choice  to  be  ex- 
ercised on  the  instant  by  a  man  crippled  in 
both  feet,  and  consequently  a  not  very  agile 
jumper.  He  had  been  put  in  this  position 
by  no  act  of  his  own,  but  by  the  negligence 
of  one  or  other,  or  both,  of  the  railroad  com- 
paaieflk    We  fail  to  see  any  evidence  of  ab- 


sence of  ordinary  care  here,  under  these  cir- 
cumstances. The  instruction,  in  substance 
that  ordinary  care  required  plaintiff  to  per- 
form the  duties  of  conductor  and  motorman ; 
that,  practically,  he  was  to  exercise  the  same 
care  as  if  he  had  been  driving  his  own 
horse,  — ** stop,  look, and  listen, '  * — was  errone- 
ous, and  calculated  to  mislead  the  jury.  It 
would  have  been  but  a  step  further,  and  a 
short  step  at  that,  to  have  directed  the  jury 
to  inquire  whether  plaintiff  had  not  been 
guilty  of  contributory  negligence  in  taking 
passage  on  a  street-car,  which  he  knew,  in 
its  route,  would  cross  a  steam  railroad  at 
grade.  The  law  imposes  no  such  duty  upon 
the  traveler  by  public  conveyances  laid  down 
in  this  charge.  The  cases  of  Orescent  Tkop, 
V.  Anderson,  114  Pa.  643,  60  Am.  Rep.  367, 
and  Dean  v.  Pennsylvania  R.  Co.,  129  Pa. 
514,  6  L.  R.  A.  143,  cited  and  relied  on  by 
appellee  as  sustaining  the  instruction  com- 
plained of,  really  recognized  the  opposite 
doctrine.  Both  are  cases  where  the  plain- 
tiffs, when  injured,  were  riding  in  private 
vehicles  driven  by  another,  and  both  were 
injured  by  the  contributory  negligence  of 
the  driver  and  a  third  party,  the  defendant. 
In  both  the  decision  was  put  on  the  ground 
that  the  negligence  of  the  driver  of  the  horse 
was  apparent,  and  he  was,  to  some  extent, 
under  the  direction  or  control  of  the  party 
injured.  There  was  no  attempt,  by  remon- 
strance or  otherwise,  by  the  party  injured, 
to  restrain  the  negligent  driver.  The  negli- 
gence of  the  driver  was  not,  in  either  case, 
imputed  to  an  innocent  plaintiff,  but  the 
latter  was  held  to  have  participated  in  the 
negligence  which  caused  the  accident.  Car^ 
lisle  V.  Brisbane,  118  Pa.  644,  57  Am.  Rep. 
483,  is  to  the  same  effect;  and  the  decision 
is  expressly  put  on  the  ground  that,  although 
the  conveyance  was  a  private  one,  the  injured 
party  did  not,  to  any  degree,  participate  in 
the  alleged  negligence  of  the  driver.  The 
plaintiff  here  was  a  passenger  in  a  public 
conveyance.  He  conformed  to  the  rules  of 
the  company ;  kept  his  seat,  relying  on  the 
vigilance  and  care  of  those  in  charge  of  the 
car,  as  his  contract  gave  him  the  right  to  do* 
There  was  upon  him  no  duty  of  moving  the 
car  with  caution  at  dangerous  crossings ;  no 
duty  of  watching  for  possible  collisions,  and 
jumping  off  in  apprehension  of  them.  Con- 
sequently the  learned  court  below  erred  in 
its  instructions  embraced  in  plaintiff's  fifth 
and  sixth  assignments  of  error. 

The  judgment  is  reversed,  and  vntire  JadoB 
de  novo  awarded* 
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of  Wieconsin  imder  the  eonstitation 
beinfi^  appellate  only*  except  in  specified 
cases,  a  statute  attempting  to  make  It  the  duty 
of  that  court  to  ezamtne  and  review  the  evidence 
preserved  by  bill  of  ezoeptfons  and  grlve  judg* 
ment  according  to  the  right  of  the  case  regardless 
of  the  deoisiODs  by  the  court  below  upon  ques- 


Hona— We  believe  the  above  decision  to  be  the  I  to  authorize  a  review  of  the  facts  by  the  court  of 
« the  question  of  tbe  power  of  the  legislature  I  last  resort,  although  the  decision  Is  analogous  to 
Sai..R.A.  89 


See  also  23  L.  R.  A.  58;  32  L.  R.   A.  730;  43  L.  R.  A.  287. 
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tiODS  of  teot  as  well  as  of  law,  is  onoonstlta- 
tlojiaL 

(January  80,  ISMJ 

APPEAL  by  defendants  from  a  Jndgment 
of  the  Circuit  Court  for  Jefferson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  money  loaned ,  and  the  price  of  chattels 
sold  and  delivered  by  plaintiff  to  defendants. 
Afflrmed. 

Statement  by  Caasoday*  J.: 

This  action  was  commenced  Koverober  18, 
1889.  The  complaint  alleges,  in  effect,  that 
the  defendants  have  been  partners  since  June 

I,  1886,  doin>(  business  at  Watertown;  that 
between  June  17,  1886,  and  December  6, 
1888,  the  defendants,  at  sundry  and  divers 
times,  borrowed  money  of  the  plaintiff,  and 
purchased  horses  and  hay  of  him,  which 
money  was  delivered  by  the  plaintiff  to  the 
defendants,  and  which  horses  and  hay  were 
sold  and  delivered  by  the  plaintiff  to  the  de- 
fendants at  their  request,  to  the  amount  of 
$2,877.03,  and  demands  judgment  for  the 
flame  with  costs ;  that  a  bill  of  particulars 
is  annexed  to  said  complaint,  covering  the 
time  between  the  dates  named,  amounting  to 
$4,277.80,  including  $2,000  cash  loaned  to 
the  defendants  June  17, 1886,  $800  cash  loaned 
to  the  defendants  June  28,  1886.  and  $800 
cash  loaned  to  the  defendants  September  10, 
1886.  The  defendants,  answering  the  com- 
plaint, admitted  the  partnership  of  the  de- 
fendants, and  allege,  in  effect,  that  between 
September  20,  1886,  and  April  1,  1889,  they 
borrowed  of  Uie  plaintiff  $80,  and  bought  of 
bim  one  horse  at  the  agreed  price  of  $125, 
and  also  bought  of  him  16,825  pounds  of  hay 
at  the  agreed  price  of  $8  per  ton ;  but  that 
long  before  the  commencement  of  tbis  action 
they  repaid  to  the  plaintiff  the  $80  so  bor- 
rowed, and  also  paid  him  in  full  for  said 
burse  and  said  hay ;  and  otherwise  deny  each 
and  every  allegation  contained  in  the  com- 
plaint. The  answer  also  alleged,  by  way  of 
counterclaim,  in  effect,  that  between  Novem- 
ber 1,  1886,  and  April  1,  1889,  the  defend- 
ants, as  such  partners,  sold  and  delivered  to 
the  plaintiff,  at  his  request,  several  pieces 
of  property  mentioned,  and  paid  to  him,  or 
for  his  benefit,  and  at  his  request,  several 
items  of  cash,  amounting  in  the  aggregate  to 
$1,849.55.  That  no  part  thereof  haa  been 
paid,  except  $271.28,  and  prayed  judgment 
for  the  balance  of  $1,578.27,  with  a  bill  of 
particulars  annexed  to  said  answer.  That 
thereupon  the  cause  was  referred  to  George 
Orimm,  as  sole  referee,  to  hear,  try,  and  de- 
termine this  action,  and  of  the  issues  there- 
in. That. said  Grimm  thereupon  took  the 
fequisite  oath,  and,  after  hearing  the  wit- 
Besses,  evidence,  and  proofs  of  the  respective 
parties,  and  the  arguments  of  their  respective 
attorneys,  pursuant  to  notice  given,  on  June 

II,  1892,  the  said  referee  made  and  filed  his 
report,  wherein  he  found  as  matters  of  fact, 
in  effect :    (1)  That  from  May  1,  1885,  to  the 


commencement  of  this  action,  the  defendants 
werepartners,  doing  business  at  Watertown. 
(2)  That  the  moneys  described  and  charged 
in  the  plaintiff's  bill  of  particulars,  to  wit, 
June  17,   1886,   cash  loaned  to  defendants^ 
$2,000;   June  28,  1886,  cash  loaned  to  de- 
fendants, $800 ;  and  September  10,  1886.  caslk 
loaned  to  defendants,  $800,  —were  loaned  by 
the  plaintiff  to  the  defendants,  and  were  bor- 
rowed by  the  defendants  of  the  plaintiff,  witb 
the  mutual  understanding  that  said  suma- 
should  be  repaid  at  the  expiration  of  eight 
months.     That  the  plaintiff  so  loaned  to  the- 
defendants  said  money  for  the  purpose  of  us- 
ing the  same  in  one  certain  exportation  and 
importation  of  horses  to  be  made  by  the  de- 
fendants in  the  summer  of  1886,  with  the  mu- 
tual understanding  that  the  same  should  be^ 
repaid  at  the  end  of  the  time  necessary  to 
complete  such  exportation  and  importation, 
which  was  fixed  at  eight  months,  and,  in  case- 
said  trip  should  be  successful,— that  is  to  say, 
profitable  to  the  defendants, — then  the  plain- 
tiff should  receive  a  horse  for  the  use  of  hi» 
money,  and,  if  not  successful,  then  he  should 
receive  nothing  for  its  use.     (8)  That  said 
trip  was  not  successful,  within  the  meanine 
placed  upon  that  word  by  the  parties,  and 
that  the  defendants  sustained  a  heavy  loss,  the 
amount  of  which  the  referee  does  not  deter- 
mine, as  he  deemed  it  immaterial.    (4)  That 
defendants  were  indebted  to  the  plaintiff  ii» 
the  other  sums  set  out  in  the  plaintiff's  bill 
of  particulars,  with  the  exception  of  the  item 
under  date  of  December  6,  1886,  cash  $300, 
which  he  finds  was  paid  by  the  defendants 
with  the  Farlow  note  of  $400,  and  the  balance 
of  $100  charged  by  defendants  against  plain- 
tiff ;  and  with  the  exception  of  the  last  iten^ 
on  the  plaintiff's  bill  of  particulars,  undei 
date  of  December  6,  1886,  one  stallion,  $300. 
which  he  finds  should  be  $275,  and  which  he- 
further  finds  was  paid  by  the  defendants  with 
the  Wassow  note  of  $575,  and  the  balance  of 
$800  charged  to  the  plaintiff  by  the  defend- 
ants, making  the  aggregate  sum  owing  the 
plaintiff  by  the  defendants  $8,677.80.     (5) 
That  the  plaintiff  is  indebted  to  the  defend- 
ants upon  their  counterclaim  in  the  sum  set 
out  in  their  bill  of  particulars,  to  wit.  the 
sum  of  $1,849.55,  and  that  the  final  balance 
due  the  plaintiff  from  the  defendants  upoa 
said  accounts  is  $1,827.75.     And  as  conclu- 
sions of  law  the  referee  found  that  the  plain- 
tiff is  entitled  to  judgment  against  the  de- 
fendants  for   the   sum  of   $1,827.76,    witb 
interest  thereon  from  May  10,  1887.  at  the 
rate  of  7  per  cent  per  annum.    That  Septem- 
ber 5,  1892,  the  plaintiff  moved  the  court  to 
confirm  said  report,   and  for  judgment  ii» 
favor  of  the  plaintiff  and  against  the  defend- 
ants, in  accordance  with  the  findings  therein  *,. 
that  at  the  same  time  the  defendants  moved 
the  court  to  alter  and  modify  said  finding» 
of  fact  and  conclusions  of  law;  and,  after 
hearing  of  said  motions  respectively,  and  the 
arguments  of  counsel  for  the  respective  par- 
ties therein,  and  after  duly  considering  the 
same,  the  court,  on  March  27,  1898,  ordered.. 


those  cited  Id  the  opinioD  fn  respect  to  trial  by  Jury 
and  the  relation  of  law  to  equity  Jurisdiction,  as 
well  as  to  similar  decisions  of  federal  oourts  on 
those  questloos.     The  statute  involved   in  the' 
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above  case  Is  noticeable  in  contrast  with  the 
lation  In  other  Jurlsdtotions  for  the  relleC  of 
burdened  courts  of  last  resort. 
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adludsodt  uid  decreed  that  said  reporc  of  the 
reieiee  be,  and  the  aame  is,  in  all  respects 
confirmed,  and  JudicmeDt  for  the  plaintiff 
and  against  the  defendants  is  thereby  ordered 
in  accordance   with  said  report  and  find 


inss,  with  proper  costs  and  disbursements; 
ment  was  entered  in  favor  of  the  plaintiff 


and  thereupon,  and  on  the  same  day. 
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and  against  the  defendants  for  the  sum  of 
92,774.80,  damaees  and  costs.  From  that 
Judgment  the  defendants  bring  this  appeal. 

Mr,  Harlow  Pease»  for  appellants : 

In  this  state  it  is  quite  immaterial  how  the 
referee  rules  upon  objections  to  testimony,  or 
that  he  fails  to  rule  thereon,  so  long  as  he  takes 
the  testimony. 

Kinity  ▼.  Artlm^  80  Wis.  201. 

In  disposing  of  the  case,  this  court  considers 
aO  proper  testimony,  and  rejects  that  which  is 
Improper,  and  decides  the  case  without  refer- 
ence to  the  rulings  of  the  referee  or  court,  or 
their  omissions  to  rule,  on  objections  to  testi- 
mony. 

Ibid. 

Mr.  li.  B.  Ca«weU,  with  Mr.  W.  H. 
KogerSf  for  respondent: 

The  transaction  was  a  loan  of  money. 

Jdlwmaker  y.  Hinu,  68  Wis.  116. 

The  transsction,  as  claimed  by  the  defend- 
ants, WBS  not  a  p&rtnership.  The  plaintiff 
was  to  receive  a  fixed  compensation  for  the  use 
of  bis  money,  if  anything. 

2  Greenl.  £t.  §§481,  482;  Pleaianti  t. 
Fant,  89  U.  8.  22  Wall.  116,  22  L.  ed.  780; 
Loamis  ▼.  MartihaU,  12  Conn.  79,  80  Am.  Dec. 
596;  LaFlezy.  Bum.  77  Wis.  688;  RiedOmrg 
▼.  SehmiU,  71  Wis.  644;  Nieholaui  ▼.  Thidga, 
50  Wis.  49L 

CassodajTt  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  married  the  mother  of  the 
defendants  in  1868,  when  the  defendants 
were  quite  young.  The  boys  both  left  home 
before  they  were  sixteen  years  of  age,  and 
went  to  work  for  themselves.  After  they  had 
accumulated  a  little  money,  and  as  early  as 
1884,  the  defendants,  or  one  of  them,  went  to 
Europe,  bought  some  horses,  shipped  them 
to  this  countn^,  and  sold  them.  In  the  spring 
of  1885  they  located  at  Watertown,  and  went 
into  the  business  of  buying  and  sell  ins  both 
imported  and  American  horses,  mostly  for 
breeding  purposes,  but  also  on  commission. 
The  business  of  buying  horses  in  Europe  and 
shipping  them  to  this  country  and  selling 
them,  by  the  defendants,  appears  to  have 
been  continued  during  the  years  1886,  1887, 
and  1888.  U  is  undisputed  that  the  plaintiff 
from  time  to  time  let  the  defendants  have 
monev,  to  be  used  in  such  business.  It 
woula  seem  that  some  of  the  moneys  so  put 
in  by  the  plaintiff  were  by  way  of  a  joint 
venture  for  a  particular  trip,  whereby  be 
was  to  have  a  certain  share  of  the  profits  of 
the  venture.  It  is  conceded  that  the  plaintiff 
let  the  defendants  have,  in  June  and  Septem- 
ber, 1886,  the  three  items  of  cash  mentioned 
in  the  findings,  a/rgregating  $8,100,  to  be 
used  by  the  defendants  in  buying  horses  in 
Europe,  and  shipping  to  this  country  and 
selling  the  same.    The  defendants  contend! 
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that  the  plaintiff  so  paid  in  the  amount  named 
in  pursuance  of  an  agreement  or  understand- 
ing that  the  defendants  should  put  abous 
$6,000  in  for  the  same  trip ;  and  that,  if  the 
trip  should  turn  out  to  be  successful,  then 
the  plaintiff  should  have  his  money  back» 
and  one  horse  as  his  share  of  the  profits ;  but, 
in  case  the  trip  should  turn  out  to  be  unsuc- 
cessful, and  a  loss  should  occur,  then  the 
J  plaintiff  was  to  stand  his  share  of  the  loss 
n  proportion  to  the  respective  amounts  of 
money  invested  in  such  venture,  and  that  the 
same  should  be  deducted  from  the  amount  so 
advanced,  and  the  plaintiff  only  to  be  paid 
the  balance.  On  the  other  hand,  the  plain- 
tiff claims  that  the  amount  of  money  named 
was  loaned  by  the  plaintiff  to  the  de^ndants ; 
that,  if  the  trip  was  successful,  he  was  to 
receive  one  of  the  horses  for  the  use  of  his 
money,  but  that  the  amount  thereof  was  to  b« 
returned  to  him  within  eight  months  in  any 
event,  a^  found  by  the  referee.  The  question 
for  determination  is,  whidi  of  these  two 
theories  is  correct?  The  evidence  is  volumi- 
nous and  conflicting.  The  determination  of 
the  question  presented  necessarily  depended 
upon  the  creaibility  of  the  respective  wit- 
nesses. The  plaintiff  appears  to  be  a  German, 
who  speaks  the  English  language  very  im- 
perfectly, if  at  all.  It  appears  also  to  be 
conceded  that  the  referee  was  a  lawyer  of 
ability,  thoroughly  conversant  with  both  the 
German  and  English  languages,  and  person- 
ally acquainted  with  the  parties  dnd  their 
witnesses.  He  possessed  opportuanities  for 
determining  the  credibility  of  the  witnesses, 
and  the  proper  weight  to  be  given  to  their 
testimony,  which,  from  the  very  nature  of 
things,  uiis  court  cannot  have.  After  full 
and  apparently  very  deliberate  consideration, 
the  referee's  report  was  wholly  confirmed  by 
the  trial  court.  A  detailed  discussion  of  the 
evidence  v%'ould  only  incumber  the  reports 
without  being  of  any  benefit  to  any  one.  It 
is  enough  to  sav  that  after  a  very  careful 
examination  ana  consideration  of  the  whole 
record  we  have  all  come  to  the  conclusion 
that  the  findings  of  the  referee  are  sustained 
by  the  evidence.  Certainly  we  cannot  say 
that  there  is  such  a  clesr  preponderance  of 
the  evidence  against  the  findings  as  would 
justifv  a  reversal.  It  is  suggesteid,  however, 
that  tlie  recent  amendment  to  section  8070, 
Rev.  Stat.,  by  section  2,  chap.  242.  Laws 
1898,  makes  it  the  "duty"  of  this  court  to 
review  **  all  questions  of  law  or  fact  presented 
by  the  record  upon  such  appeal  or  writ  of 
error,"  and  ''to  examine  and  review  the  evi- 
dence when  the  same  is  preserved  by  a  bill 
of  exceptions,  and  give  judgment  according 
to  the  right  of  the  cause,  regardless  of  the 
decision  upon  questions  of  fact  or  law  made 
by  the  court  below,  according  to  law  and 
equity."  This  court  has  always  sought  to 
review  ''all  questions  of  law  or  fact"  properly 
presented  for  review  by  the  record  upon  ap- 
peal or  writ  of  error.  It  has,  moreover,  al- 
ways sought  "to  examine  and  review  the 
evidence  when  the  same  is  preserved  bv  a  bill 
of  exceptions,"  in  a  manner  authorizing  and 
calling  for  such  examination  and  review, 
according  to  the  established  rules  of  "law 
and  equity."    Accordingly,  this  court  has 
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never  felt  bound  by  the  findings  of  the  trial 
court  regardless  oi  the  weight  of  evidence, 
in  an  equitable  action,  or  an  action  tried  by 
the  court  without  a  jury,  or  even  the  ver- 
dict of  a  jury  in  an  equitable  action  upon  a 
feigned  issue,  whenever  the  record  has  prop- 
erly presented  the  question  of  such  weight 
of  evidence,  ** according  to  law  and  equity.** 
It  has  been  suggested  that  the  portion  of  the 
Btsitute  quoted  was  intended  to  impose  upon 
this  court  the  duty  of  examining  and  review- 
ing all  questions  of  law  or  fact  presented  by 
the  record  upon  such  appeal  or  writ  of  error, 
and  giving  judgment  as  a  court  of  original 
juriraiction,  according  to  the  right  of  the 
cause,  regardless  of  the  decision  of  the  trial 
court  upon  questions  of  fact  or  law.  Un- 
doubtedly, within  certain  limits,  the  legis- 
lature have  power  to  regulate  the  practice  of 
this  court ;  out  it  must  be  remembered  that 
this  court,  as  well  as  the  legislature,  gets  its 
judicial  power  and  iurisaictlon  directly  from 
the  constitution.  That  instrument  declares 
that  "the  judicial  power  of  this  state,  both  as 
to  matters  of  law  and  equity,  shall  be  vested 
in  a  supreme  court,  circuit  courts,  courts 
of  probate,  and  in  justices  of  the  peace." 
Section  2,  art.  7.  It,  moreover,  declares  that 
'^the  supreme  court,  except  in  cases  other- 
wise provided  in  this  constitution,  shall  have 
appellate  jurisdiction  only,  which  shall  be 
coextensive  with  the  state ;  but  in  no  case 
removed  to  the  supreme  court  shall  atrial  by 
jury  be  allowed.''  Section  8,  art.  7.  The 
case  at  bar  is  not  one  of  those  otherwise  pro- 
vided for  in  the  constitution,  and  hence  is 
not  within  the  exception  mentioned.  In  fact, 
there  are  but  very  few  cases  which  do  come 
within  that  exception.  The  duties  of  this 
court  are  confined  almost  wholly  to  an  exer- 
cise of  its  appellate  jurisdiction.  The  con- 
stitution provides  that  *^the  right  of  trial  by 
jury  shall  remain  inviolate ;  and  shall  extend 
to  all  cases  at  law."  Section  5,  art.  1.  This 
court  has  uniformly  held  that  this  language 
imports  that  such  right  must  remain  as  it 
existed  when  the  constitution  was  adopted. 
Norval  v.  Bice,  2  Wis.  22 ;  Qastan  v.  Babcoek, 
t  Wis.  608;  MeadY.  Walker,  17  Wis.  190; 
CimneetieiU  Mvi,  L,  In».  Oo,  t.  Oro»,  18  Wis. 
109 ;  Orockw  v.  StaJU,  60  Wis.  655. 

In  QlaU  V.  QarMTon,  2  Pinney,  499,  Stow, 
OK  e/.,  said:  ''The  trial  by  jury,  as  it  ex- 
isted of  old,  is  the  trial  by  jury  secured  by 
our  national  and  state  constitutions.  It  is  not 
panted  by  these  instruments;  it  is  more, — 
It  is  secured.  It  is  no  American  invention. 
Our  fathers  brought  it  with  them  to  this 
country  more  than  two  centuries  ago,  and  by 
mnking  it  a  part  of  the  constitution  they 
intended  to  perpetuate  it  for  their  posterity, 
and  neither  legislatures  nor  courts  have  any 

ower  to  infringe  even  the  least  of  its  privi- 
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That  language  was  quoted  approv- 
ingly by  Ryan,  OK  J.,  in  ife  Eldred,  46  Wis. 
55:^,  and  it  was  again  quoted  in  Jaeketm  v. 
State,  81  Wis.  181.  The  writ  of  error  nien- 
tioneid  in  the  act  is  to  review  tlie  record 
properly  made  upon  such  a  trial,  and  the 
constitution  ))rovides  that  in  actions  at  law 
**  writs  of  error  shall  never  be  prohibited  by 
law."  Section  21,  art.  1.  8taU  y.  Bifon,  70 
Wis.  688. 

82  L.  R.  A. 


It  has  been  held  that  the  legislature  cannot 
authorize  appeals  to  this  court  in  certain 
cases  from  orders  of  circuit  judges  at  cham- 
bers. BtibbeU  V.  McG&uri,  44  Wis.  684.  To 
the  same  effect,  StaU  y.  Brawnell,  80  Wis. 
568. 

In  Oatman  ▼.  Bond,  16  Wis.  20,  the  writer 
of  this  opinion  attempted  to  sustain  the  va- 
lidity of  a  legislative  enactment  which  au- 
thorized, in  a  certain  class  of  equity  cases,  a 
compulsory  reference  to  take  testimony,  and 
gave  a  jury  trial  as  a  matter  of  right,  and  in 
some  respects  changed  the  established  rule  of 
procedure,  the  effect  of  evidence  and  judg- 
ment in  such  cases,  and  provided  that  certain 
matters  not  incorporated  in  the  bill  of  ex- 
ceptions should  be  considered  by  this  court 
the  same  as  though  they  were  so  incorporated ; 
but  the  court  properly  held  the  enactment  to 
be  a  nullity.  So  a  statute  requiring  every 
issue  of  fact  in  an  action  to  foreclose  a  mort- 
gage executed  to  a  corporation  to  be  sub- 
mitted to  a  jur^  on  demand  of  either  party 
was  held  to  be  invalid.  Trwnan  y.  JicOol- 
lum,  20  Wis.  860. 

In  OaUanan  v.  Judd,  28  Wis.  848,  counsel 
sought  to  maintain  the  validity  of  a  legisla- 
tive enactment  requiring  foreclosure  cases, 
unless  otherwise  stipulated  bv  the  parties,  to 
be  tried  by  a  Jury,  and  giving  the  veidict 
the  same  force  and  effect  as  in  actions  at 
common  law,  but  the  act  was  held  to  be  in- 
valid, for  the  reason  that  the  determination 
of  questions  of  fact  in  such  cases  must  remain 
as  at  the  time  of  the  adoption  of  the  consti- 
tution. 

In  Iherp  y.  McOUtOock,  81  Wis.  195,  it 
was  held  that  under  the  provisions  of  our 
state  constitution,  cited,  the  leirislature  can- 
not take  anything  from  the  original  or  pri- 
mary jurisdiction  of  equity,  and  give  it  to 
the  law,  or  the  reverse. 

It  may  be  added  that  much  less  can  the 
legislature  take  anything  from  the  original 
jurisdiction  of  the  circuit  courts  and  give  the 
same  to  this  court  in  cases  in  which  it  has 
only  appellate  jurisdiction.  We  must  hold 
that,  in  so  far  as  section  2,  chapter  242,  Laws 
1893,  has  attempted  to  give  this  court  orig- 
inal jurisdiction  in  cases  in  which,  under 
the  constitution,  it  only  has  appellate  Juris- 
diction, the  same  is  null  and  void.  This 
leaves  the  statute  on  that  subject  essential  It 
the  same  as  it  was  in  Rev.  Stat.,  §  8070. 
Ck>unsel  contends  that  upon  the  findings  of 
fact  the  referee  and  trial  court  improperly 
allowed  interest  upon  the  balance  due  the 
plaintiff  upon  the  accounts  between  the  par- 
ties. But  the  referee  found,  in  effect^  that 
the  $8,100  was  loaned  to  the  defendants  with 
the  mutual  understanding  between  the  par- 
ties, had  in  June,  1886,  that  the  moneys  so 
loaned  **  should  be  repaid  at  the  expiration  of 
eight  months."  It  uierefore  became  due  at 
the  end  of  the  eight  months,  and  would  draw 
interest  thereafter  without  any  agreement. 
Besides,  it  appears  from  the  defendants'  bill 
of  particulars  that  the  amount  was  not  very 
materially  reduced  by  payments  until  long 
after  the  expiration  of  the  eight  months.  We 
find  no  error  in  the  record. 

TheJudgmentitfiAe  CireuU  OovHiti 
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AteoflUBtof  m  portion  of  m  butWtng  nuty 

reeoTer  InusIc  rent  paia  lu  adTtnoe  In  ao- 
oordaDce  with  the  lease  upon  the  total  destruo- 
tlon  of  the  buildlnir  by  lire. 

(1U7  24,1HI&) 

APPEAL  by  plaintiff  from  .a  Judgment  of 
the  Superior  Court  for  Spokane  County 
Id  favor  of  defendant  in  an  action  brought  to 
reoover  back  the  unearned  portion  of  an  ad- 
yanced  payment  for  rent  of  buildings  which 
were  destroyed  by  fire.    Beoened. 


The  facts  are  stated  in  the  opinion. 

MesiTB.  Naah  A  Nash,  for  appellant: 

A  lease  of  land  with  buildings  thereon,  mado 
in  the  country,  holds  the  tenant  to  the  pay- 
ment of  rent  notwithstanding  destruction  of  the 
premises  during  the  term,  because  the  land  is 
the  principal  and  the  buildings  the  mere  inci- 
dents and  not  the  main  thing  upon  which  the 
parties  predicated  their  agreement  for  a  lease. 
But  a  different  construction  must  be  placed 
upon  leases  made  in  the  country  from  those 
made  in  the  city. 

I>oe  y.  Burt,  1  T.  R.  708;  StockweU  ?.  Hunt- 
#r,  11  Met.  448.  45  Am.  Dec.  220. 

In  cities  the  building  becomes  the  principal 
and  the  land  the  incident. 

A  destruction  of  tb^  building  reaches  to  the 
subject-matter  of  the  lease,  or  the  thing  that 


NozK.— Bl0lUs  and  liohattfesc^retiafit  on  deiCnie- 
tton  of  UaaedhwMing. 

BMfiit  of  poMe88(OT»  of  roomB, 

A  tenant  of  rooms  in  a  bolldf  ng  destroyed  bj  tire 
has  no  riffbt  of  possession  In  a  butldlosr  erected  by 
the  lessor  on  the  same  property,  uoless  under  some 
covenant  In  the  lease.  Stock  well  v.  Hun  ter,  11  Met. 
4tfi.  45  Am.  Dec.  SSSk  Kerr  v.  Mercbanta  Ezcbanve 
Oo.  8  Bdw.  Ch.  81&.  6  L.  ed.  072. 

And  he  cannot  retain  possession  by  roofing  base- 
ment walls.   Winton  v.  Cornish,  5  Ohio,  477. 

Nor  by  moying  another  building  on  the  lot. 
Barrington  v.  Watson,  11  Or.  143,  SO  Am.  Rep.  466. 

And  where  the  question  was  one  of  repair,  it  was 
bel4  that  the  tenant  of  a  room  had  no  right  to  have 
a  Miilding  replaced  by  the  landlord  in  the  absence 
of  contract.  Doupe  v.  Genin,  46  N.  Y.  119,6  Am« 
Bep.  47. 

So  a  lease  of  a  ^messuage  tenement  and  premises 

known  as  house  No.  468  on  .  in  dty  of ,**  is 

construed  not  to  include  the  ground,  and  the  tenant 
has  no  interest  in  one  rebufit  by  lessor,  especially 
where  the  lease  required  the  tenant  to  rebuild  in 
ease  of  fire.    Schmidt  v.  Petit,  1  MoArth.  ITS. 


o/bttOdfiti;. 

A  tenant  of  houses  cannot  recover  in  ejectment 
when  such  houses  burned  down  and  the  landlord 
rebuilt  but  was  under  no  obligation  to  rebuild. 
Ainaley  v.  Kutter,  1 T.  R.  818,  note. 

But  a  lease  of  a  building  is  not  avoided  by  the  de- 
struction of  the  same  under  N.  Y.  Laws  1860,  chap. 
81&  providing  for  a  surrender,  where  no  surrender 
is  made  and  on  rebuildfng  the  tenant  may  retain 
possession.    Smith  y.  Kerr,  106  N.  Y.  8L 

Continuance  of  rent  for  apairtmenta  and  rooms. 

The  main  case  seems  to  be  one  of  first  impression 
as  to  the  right  of  a  tenant  to  recover  back  rent 
paid  in  ad  vance  for  apartments,  but  somewhat  sim- 
ilar decisions  as  to  buildings  were  made  in  Cross t. 
Button  and  Smith  v.  f^amworth,  <n/ra,  and  in  nu- 
merous cases  it  has  been  held  that  a  lessee  of  apart- 
ments Is  not  liable  for  rent  after  destruction  of  the 
building,  without  fault  on  his  part  Parker  v. 
Gibbins,  1 Q.  a  421, 1  Gale  &  D.  10, 6  Jur.  1666;  McMll- 
Ian  V.  Solomon,  42  Ala.  866, 94  Am.  Deo.  664;  Graves 
V.  Berdan,  29  Barb.  109, 26  N.  Y.  486;  Shawmut  Nat 
Bank  v.  Boston,  118  Mass.  126:  Womack  v.  Mo- 
Quarry,  28  Ind.  103, 92  Am.  Doe,  806:  Austin  v.  Field, 
7  Abb.  Pr.  N.  S.  29;  Ainsworth  v.  Ritt,  88  Cal.  89. 

In  Chamberlain  v.  Godfrey,  60  Ala.  68U,  and  Buer- 
ger V.  Bond,  infrot  it  was  held  that  the  destruction 
of  a  building  dissolves  a  tenancy  as  to  a  lease  of  a 
room«  bat  this  was  not  involved  in  the  case. 

Where  the  destruction  was  not  irreparable,  the 
1?2  L.  R.  A. 


lease  was  not  terminated.  Connecticut  Mut.  I^ 
Ins.  Co.  v.rnited  States,  21  Ct  GJ.  196;  Smith  v.  Mo- 
Lean,  123  III.  210. 

And  the  tenant  of  first  fioor  and  basement  is  not 
released  from  rent  by  the  destruction  of  the  rest 
of  a  four-story  building  above  his  floor  except  the 
walls,  where  the  landlord  used  diligence  in  restoiw 
ing.    Nonotuck  Silk  Co.  v.  Shay,  37  111.  App.  642. 

And  a  tenant  of  an  apartment  was  not  re- 
leased where  the  landlord  rebuilt  in  seven  months 
under  11  Geo.  IL  chap.  19,  authorizing  landlord  to 
recover  satisfaction  for  lands  held  or  occupied,  as  ■ 
this  means  power  to  occupy  as  far  as  the  landlord 
is  concerned.  Ison  v.  Gtorton,  6  Bing.  N.  C  601, 8 
Am.  89,  7  Scott,  687, 8  Jur.  668. 

The  lesBee  of  one  room  has  no  interest  in  the 
building  after  its  destruction  by  fire,  and  it  is  no 
eviction  to  re-enter  by  the  landlord  to  rebuild* 
Alexander  v.  Dorsey,  12  Ga.  12, 66  Am.  Deo.  448. 

This  action  was  on  a  note  for  rent.  The  defense 
was  eviction,  and  Judgment  was  for  lessor.  The 
court  does  not  discuss  the  question  of  abate- 
ment, Adlure  of  consideration,  which  seems  not 
to  have  been  raised  but  simply  puts  the  decision 
on  the  above  ground,  and  no  authority  is  cited 
except  on  the  arround  of  right  to  re-enter. 

The  tenant  of  a  room  was  held  Uable  for  rent 
under  Ga.  Rev.  Code,  1 2287,  providing  that  the  de- 
struction of  rented  premises  by  fire  shall  not  abata 
the  rent.    Pope  y.  Garrard,  89  Ga.  47L 

And  Helbum  v.  Molf  ord,  7  Bush,  169,  holds  that 
a  tenant  of  an  apartment  was  liable  on  his  cove- 
nant to  pay  rent  after  destruction  of  the  premises. 
The  court  does  not  discuss  the  distinction  gener- 
ally made  as  to  rooms,  but  bases  the  decision  on  a 
dictum  of  Redding  v.  Hall,  infra. 

So  MarshaU  v.  Schofleld.  47  L.  T.  N.  &406, 81Week. 
Rep.  184,  holds  that  a  lessee  of  a  room  with  steam 
power  is  liable  for  rent  although  the  building  was 
burned.  The  tenant  did  not  tUe  a  counterclaim 
against  the  plaintiff  for  failure  to  furnish  power 
and  the  oourt  did  not  discuss  the  question  as  to 
rooms. 

A  lessee  of  three  rooms  and  a  piece  of  land  must 
aurrender  all  on  destruction  of  building  by  fire* 
else  he  wiU  be  liable  oo  his  covenant  to  pay  rent 
**solong  as  I  shall  be  permitted  to  occupy  the 
premises."   Willard  v.  Tillman,  19  Wend.  866. 

Oontlnuanee  of  rent  for  bulldina. 
At  common  law  a  lessee  of  premises  is  liable  on 
his  covenant  to  pay  rent  notwithstanding  the  de- 
struction of  the  leased  building  without  fault  of 
ieSBOO,  in  the  absence  of  stipulation  exonerating 
him.  Phillips  V.  Epp,  9  Lane.  L.  Rev.  197, 6  Kulp, 
406;  Lanpher  v.  Glenn,  87  Minn.  4;  Hallett  v.  Wylle, 
8  Johns.  44,  8  Am.  Dec.  467;  Linn  v.  Ross,  10  Obi(^ 


See  also  30  L.  R.  A.  716;  36  L.  R.  A.  424;  41  L.  R.  A.  792. 
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iimst  be  regarded  as  tbe  consideration  of  the 
agreement  to  pay  rent. 

Coogan  v.  Parker,  22  8.  0.  N.  8.  256,  16 
Am.  Hep.  674. 

At  common  law  it  is  held  that  if  the  leased 
properly  be  destroyed  by  the  act  of  God,  so  as 
to  be  incapable  of  any  beneficial  use  or  enjoy- 
ment to  the  tenant,  the  rent  should  be  appor- 
tioned. 

Rolle,  Abr.  236;  Graves  y.  Berdan,  26  N.  Y. 
408;  Whitaker  y.  HawUy,  25  Ean.  676,  87 
Am.  Rep.  277;  Ainswortfi  v.  RiU,  88  Cal.  89; 
Womaek  y.  MeQuarry,  28  Ind.  108.  92  Am. 
Dec.  806;  McMiOan  y.  Solomon,  42  Ala.  862, 
94  Am.  Dec.  654. 

Where  after  destruction  of  buildings  by  fire 
the  tenant  of  the  property  has  endeayored  to 
exert  his  title  and  dominion  oyer  the  burned 
district,  and  has  sought  to  keep  the  landlord 
off  the  premises,  the  leading  case  in  Winton  t. 


Gomiih,  5  Ohio,  477,  holds  that  after  tbe  fire 
the  tenant  no  longer  has  any  legal  interest  in 
the  soil. 

See  also  Kerr  r,  MerehanU  Exehange  Ch, 
8  Edw.  Ch.  8t6,  6  L.  ed.  672;  ShawmiU  Nat, 
Bank  y.  Boeion,  118  Mass.  125;  StoekweU  ▼. 
Hunter,  11  Met.  456.  45  Am.  Dec.  220. 

When  the  use  of  the  premises  is  entirely  lost 
to  the  tenant  and  destrf)yed,  it  is  reasonable 
that  the  rent  should  be  abated,  because  tlw 
title  to  the  rent  is  founded  upon  the  presump- 
tion that  the  tenant  can  enjoy  the  demisol 
premises  during  the  term. 

Comyn,  Land.  &  T.  218;  Gilbert,  Bents,  182. 

The  doctrine  that  the  tenant  shall  pay  rent 
although  the  premises  be  destroyed  during  the 
term  has  no  foundation  in  natural  justice,  and 
the  reasons  for  its  existence,  if  it  ever  had  any, 
haye  disappeared  with  the  changed  conditions 
of  society. 


412, 86  Am.  Deo.  96:  Boss  ▼.  Overton.  8  Call  (Ya.) 
800, 2  Am.  Deo.  668;  Stafford  v.  Staunton,  88  Gku 
'  298;  Warren  y.  Waffner,  76  Ala.  188.  51  Am.  Rep. 
440;  Oowelly.  Lumley.  80  Cal.  m,2  Am.  Bep.  4B0; 
Fovrler  y.  Bott,  6  Mass.  83:  Belfour  ▼.  Weston,  1 
T.  B.  810;  Monk  ▼.  Cooper,  Ld.  Baym.  1477,  % 
Btianee ,  788:  Gibson  ▼.  Perry«  80  Mo.  846:  Fowler 
▼.  Payne.  49  Miss.  82:  Jemlson  ▼.  MoDanlel,  86  MfSB. 
88;  Warner  v.  White,  4  Harr.  k  J.  665:  White  y. 
Holyneux.  2  Gtau  124;  Buerger  y.  Bond,  86  Ark.  441; 
Davis  V.  Smith,  16  Mo.  464. 

•  And  tbe  same  was  held  In  Bigelow  ▼.  Gallamore, 
6  Cush.  281;  Cook  ▼.  Anderson,  86  Ala.  99;  Coogan  y. 
Parker,  8  S.  C.  N.  S.  271, 16  Am.  Bep.  669;  Diamond 
V.  Harris,  83  Tex.  684;  Fifiher  v.  MiUiken,  8  Pa.  Ul, 
49  Am.  Deo.  497;  Bedding  ▼.  Hall,  1  Bibb,  686; 
Prootor  Y.  Keith,  12  B.  Mon.  262;  Harrison  v.  Mur^ 
rell,  6  T.  a  Mon.  860;  Stow  y.  Bussell,  38  DL 18;  and 
Paradloe  v.  Jones,  Aleyn,  27,— but  was  not  the 
question  involved  in  those  cases. 

And  a  tenant  is  liable  on  his  oovenaotto  pay  rent 
where  the  building  is  destroyed  by  fire,  although 
the  lessor  has  obtained  iosurance  money  on  the 
building.  Leeds  v.  Cheetbam,  1  Sim.  140;  Bussman 
V.  Ganster,  72  Pa.  886;  Loff t  v.  Dennis,  1  BL  &  El. 
471788  L.  J.  Q.  B.  168. 5  Jur.  N.  S.  727;  Magaw  ▼.  Lam- 
l)ert,8Pa.444. 

And  a  guarantor  of  lessee  of  lot  with  buildings  is 
not  released  from  payment  of  rent  where  the 
buildings  are  destroyed  by  fire,  nor  for  past 
rent  by  surrender  by  lessee  of  lease  in  considera- 
tion of  release  by  lessor  of  future  rent,  nor  by 
leeBor*s  obtaining  f  uU  insurance  and  not  rebuild- 
ing.   Kingsbury  v.  Westfall,  61 N.  Y.  866. 

But  Brown  v.  Quitter,  2  AmbL  619,  2  Eden,  819, 
holds  that  the  liability  ceases  in  case  the  lessor  ob- 
tains the  insurance  money;  but  in  this  case  the 
landlord  took  possession. 

The  same  doctrine  was  announced  in  Magaw  v. 
Lambert,  supra,  to  the  effect  if  the  landlord  ob- 
tained insurance  and  took  possession  the  lease 
would  be  at  an  end. 

So  where  the  lease  required  the  landlord  to  rebuild 
or  give  the  insurance  to  tbe  lessee  and  the  landlord 
retained  the  insurance  and  possession  of  the  prem- 
ises, the  liability  of  the  tenant  ceased  on  the  de- 
struction of  the  building.  Boyer  y.  Dickson,  7 
Phila.190. 

And  a  tenant  of  building  and  contents  is  not 
liable  for  rent  after  tbe  destruction  of  the  building 
where  he  was  required  to  insure  for  tbe  benefit  of 
the  lessor,  as  this  provision  of  the  contract  pro- 
vides for  the  possibility  of  fire.  Whitaker  v.  Haw- 
ley,  86  Kan.  676, 87  Am.  Bep.  277. 

And  under  N.  J.  Bey.,  676^  •  88,  providing  rent 
shall  cease  where  building  on  leased  premises  is 

22  L.  K  A. 


destroyed  by  firs  without  fault  of  lessee,  and  laud- 
lord  fails  to  rebuild,  a  tenant  is  liable  for  rent 
where  a  bam  was  burned  through  bis  fault. 
T.  Harkness,  49  N.  J.  L.  671, 60  Am.  Bepw  666L 
also  Ely  v.  Ely,  infra. 

And  a  tenant  Is  liable  oh  his  covenant  to  p«y  rent, 
on  the  destruction  of  the  building  by  iire,  although 
the  lease  may  provide  that  be  is  not  to  repair  in 
case  of  fire.  Hare  v.  Groves,  8  Anntr.  687:  Holts- 
apffel  V.  Baker,  18  Yes.  Jr.  118:  Beaoh  ▼•  Fsrish,  4 
Cal.  898. 

Bent  esoslna  by  tsrms  of  leoss. 

A  tenant  is  not  liable  for  rent  aftsr  the  destme- 
tion  of  the  premises,  where  such  a  provision  is 
made  in  the  lease.  Patterson  y.  Ackerson.  1  Edw. 
Ch.  96,  6  L.  ed.  78;  Eich  v.  Smith,  121 
Buschman  v.  Wilson,  29  Md.  568i. 

Or  where  such  a  clause  Is  omitted  from  tbe  k 
by  mistake.    Wood  y.  Hubbell,  10  N.  Y.  479;  Gates 
v.  Green,  4  Paige,  866, 8  L.  ed.  468, 27  Am.  Deo.  68. 

And  where  some  of  the  buildings  burned,  the 
tenant  may  have  the- rent  apportioned,  where  su^ 
a  provision  was  in  the  lease.  Allen  v.  Culver,  8 
Denio,  894;  Bennett  v.  Ireland,  EL  BL  4(  EL  8B6,  88 
L.  J.  Q.  a  48, 4  Jur.  N.  S.  U04. 

This  may  also  be  done  under  Louisiana  Civ.  Code^ 
1 8807:  Penn  y.  Kearny,  21  La.  Ann.  2L 

A  lessee  who  gave  a  note  for  the  privilege  of  sor- 
rendering  a  lease  which  provided  for  an  abatement 
of  the  rent  if  the  premises  should  be  burned,  ii 
not  entitled  to  an  abatement  for  burning  after  the 
surrender,  and  before  the  note  matured.  Brooks 
V.  Cutter,  119  Mass.  188. 

A  lease  providing  for  a  deduction  in  the  rent  in 
case  of  destruction  by  fire,  is  not  a  covenant  to 
refund  rent  paid  in  advance.  Cross  v.  Button,  4 
Wis.  468. 

So  a  tenant  paying  rent  after  the  building  hae 
burned  cannot  recover  it  back  where  it  is  a  volun- 
tary payment  and  there  is  no  daim  of  mistake. 
Began  v.  Baldwin,  186  Mass.  486. 

If  the  building  is  destroyed  by  fire  before  the 
term  oommenoes,  the  tenant  is  not  liable  for  rent. 
Wood  ▼.  Hubbell,  6  Barb.  601. 

And  a  landlord  is  liable  to  the  tenant  for  repairs 
made  by  the  tenant  in  advance  on  a  contract  to 
credit  such  repairs  on  tlie  rent,  where  the  premises 
are  burned  before  the  term.  Smith  y.  Famworth. 
6  Hun,  686. 

A  lessee  of  wsrehouse  with  privilege  of  purchase 
cannot  be  compelled  to  take  the  property,  wbese 
the  building  is  destroyed  before  the  expiration  of 
the  time  for  completion  of  the  contract.  Powell 
V.  Dayton,  8.  A;  G.  B.  Co.  12  Or.  488. 

Bent  ceasing  by  lease.  Philadelphia  HtmX^  fll  A. 
&  Ins.  Co.  v.  Purves,  imfra* 
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Oate$  T.  QrwrL  4  Paige,  8S5,  8  L.  ed.  468, 
S^  Am.  Dec.  68;  Sajfwani  y.  CarUon^  1  Wasb. 
•29. 

Anj  estate  less  than  a  freehold  is  called  by 
writers  on  real  property  a  chattel  interest  in 
iands,  and  the  teoaDt  the  qaasi  bailee  of  the 
•remanderman  or  reversioner. 

His  interest  has  more  of  the  characteristics 
•of  bailments  than  of  a  freehold  estate  in  real 
property. 

Tiedeman,  Real  Prop.  §  171;  Washb.  Heal 
•Prop.  §  485: 1  Cruise,  Dig.  224. 

Metsrt,  Jones*  Belt  A  ^niiiii*  for  re- 
spondent: 

The  only  case  which  we  baye  been  able  to 
find  in  which  a  suit  had  been  brought  to  re- 
-cover back  rent  paid  in  advance,  iB  the  case  of 
Ward  V.  BvU,  1  Fla.  27t  In  that  case  the 
<rent  was  payable  yearly  in  advance.  The  ten- 
4int  paid  the  rent  when  due.    Subsequently 


the  buildings  were  deslroved  by  fire.  The 
landlord  rebuilt  them,  ana  on  tlie  completion 
leased  them  to  a  third  party,  and  refused  to 
let  the  original  lessee  into  possession.  He  sued 
to  recover  back  a  proportionate  amount  of  the 
rent  for  so  much  of  the  term  as  run  subse- 
quent to  the  time  when  the  landlord  made  the 
lease  to  the  third  party;  and  the  court  held 
that  he  was  entitled  to  recover,  not  because  the 
landlord  had  contracted  to  re-pay  him  any- 
thing,  but  because  the  landlord  had  been 
guilty  of  a  wrong.  Bat  the  court  in  that 
case  would  not  listen  to  any  claim  for  repay- 
ment of  any  part  of  the  rent  that  accrued 
prior  to  the  wrongful  act  of  the  landlord. 

Dnnbar*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  the  recovery  of  lease 
money   paid   in  advance,    according  to  the 


AJbaUnMidofrtmt  by  starrmdarctf  premises. 

A  tenant  not  surrenderlnflr  possession    of  the 
l>reiDtaes  where  the  bufldlogs  are  destroved  during 
.^be  term.  Is  liable  on  bis  covenant  to  pay  rent. 
Baker  ▼.  Holtpasaffel,  4  Taunt,  tf. 

And  Is  so  liable  under  a  parol  lease.  Yoluntlne 
-V.Godfrey,  9  Vt.  188. 

And  a  tenant  Is  liable  for  reasonable  rent  for  re- 
'tainlng  possession  some  time  after  the  fire,  where 
:the  lease  provided  **rent  shall  cease  on  destruction 
by  fire.*'    Wallace  v.  Coe,  18  N.  Y.  8.  R.  546. 

And  the  liability  for  rent  on  an  appeal  bond 
<pendiDg  suit  for  possession  still  continues,  notwlth- 
-standlner  the  destruction  of  the  building  by  fire. 
Davis  V.  Alden,  2  Gray,  809. 

And  the  tenant  cannot  recover  back  rent  paid  in 
•advance  where  he  does  not  surrender,  although 
lessor  covenants  In  case  of  fire  to  refund  so  much 
for  the  unexpired  term.  Chamberlain  v.  Godfrey, 
7S0Ala.680. 

Under  Minn.  Laws  1868, 6 1,  chap.  100,  authorising 
nu  abatement  of  rent,  where  buildings  are  de- 
stroyed, a  surrender  must  be  made.  Boaoh  ▼.  Pet- 
erson, 47  Minn.  29L 

So  under  Ohio  Bev.  Stat^  6  4118,  which  Is  a  similar 
-statute.  Gay  v.  Davey,  47  Ohio  8U  886,  M  Ohio  L. 
J.  819. 

The  same  was  held  in  Boston  Block  Go.  v.  Buffing- 
•ton,  89  Minn.  880,  but  was  not  the  point  involved  in 
the  case. 

And  this  was  held  under  The  NewTork  Act  of  1880 
.authorising  a  surrender  but  was  not  the  question  in- 
volved. Danziger  v.  FSlkenberg,  46  N.  Y.  S.  B.  &dl; 
Pearson  v.  Gillotte,  15  N.  T.  S.  B.  895. 

And  under  this  act  the  tenant  should  have  a  rea- 
-sonable  time  to  remove.  Zimmer  v.  Black,  87  N. 
Y.  8.  B.  812;  Bassett  v.  Dean,  84  Hun.  2fi0. 

And  he  Is  discharged  from  further  rent  on  such 
surrender.  New  York  Beal  Estate  ft  Bldg.  Imp. 
•Co.  V.  Motley,  8  Mlsc  28SS. 

But  keeping  the  goods  for  sale  on  the  premises, 
under  a  new  contract  with  the  lessor, will  not  defeat 
a  iurrender  made  under  this  statute.  Kelly  v.  Par- 
tridge, 4  Misc.  206. 

And  lessee  Is  not  liable  for  further  rent  even  if 
he  did  not  surrender,  where  the  lessor  fails  to  re- 
place the  leased  bnUdlng  and  the  lease  provides, 
"leasee  may  at  his  option  terminate  this  lease  and 
•shall  no  longer  be  liable  for  rent  thereunder,**  if 
lessor  falls  to  rebuild  the  premises  destroyed.  Phil- 
adelphia  Trust,  8.  D.  ft  Ins.  Oo.  v.  Purves  (Pa.)  May 
t,1888. 

And  lessee  holding  over  is  not  liable  for  rent 
after  the  building  Is  destroyed,  where  the  new 
ease  was  void  because  not  signed  as  required  by 


law.    Chesebrough  v.  Plngree, IL.  B.  A.  G89,  7S 
Mich.  488. 

The  liability  of  the  tenant  for  rent  ceases  where  ' 
landlord  re>enters,  rebuilds  and  leases  to  others, 
and  the  former  tenant  may  recover  back  rent  paid 
In  advance.    Ward  v.  Bull,  1  Fla.  811. 

So  If  the  landlord  pulls  down  a  party  wall  rei^- 
dering  the  leased  premises  untenantable,  the  lease 
will  be  avoided  under  Ia.  Code,  6  2867.  Ooleman  v* 
Haight.  14  La.  Ann.  570. 

And  re-entry  by  landlord,  will  suspend  rent* 
Hoeveler  v.  Fleming,  91  Pa.  822. 

But  not  if  tenant  retains  possession  with  some\  * 
goods  during  the  time  of  rebuilding  by  landlord.  ^ 
Townsend  v.  Hendrlckson,  5  W.  N.  a  488.  ^ 

Surrender.  Bee  Willlard  v.  Tillman,  19  Wend.  858s 
Smith  V.  Kerr.  106  N.  Y.  8L  Bee  also  Statutes,  4»- 
fra. 

lAaMLitv  cff  tenant  to  rebuttd, 

A  tenant  is  not  liable  to  rebuild  structures  de» 
stroyed  during  the  term  without  his  fault,  wbera 
the  lease  provides  merely  for  a  surrender  of  the 
said  premises  but  makes  no  provision  for  repair. 
Warner  v.  Hltohius,  5  Barb.  Wk  Maggort  v.  Hans- 
barger,  8  Leigh,  686. 

Or  to  deliver  in  the  same  condition  wear  and  tear 
excepted.  Warren  v.  Wagner,  75  Ala.  188,  61  Am. 
Bep.  446;  Miller  v.  Morris,  56  Tex.  412,  40  Am.  Rep. 
814;  Levey  v-  Byess,  61  Miss.  601. 

So  under  a  similar  lease  having  a  clause  ^'unavoid- 
able casualty  excepted.**  Kelly  v.  Bufly  (Pa.)  Oct. 
81, 1887;  Howeth  v.  Anderson,  26  Tez.  567,  78  Am. 
Dec.  688. 

And  the  same  is  true  even  where  there  is  a  cov^ 
nant  to  keep  in  repair  and  yield  up  the  same  in 
like  condition  but  with  an  exception  as  to  damages 
by  the  ^'elements**  and  the  buildings  are  burned. 
Van  Wormer  v.  Crane,  61  Mich.  368, 47  Am.  Bep.  568. 

And  even  where  under  a  similar  covenant  the 
exception  was  Only  for  **natural  wear  and  tear  and 
fire,**  and  the  building  fell  down  from  Its  own  de- 
fective construction  the  tenant  was  not  required 
to  rebuild.    Hess  v.  Newcomer,  7  Md.  826. 

So  it  was  held  that  a  tenant  will  not  have  to  re- 
build on  a  covenant  to  repair  and  maintain,  where 
the  house  bad  to  be  pulled  down  because  it  is  con- 
demned as  dangerous  in  consequence  of  Its  inher- 
ent defects  caused  by  rotting  of  foundations.  Lis- 
ter V.  Lane,  C.  A.  [1808]  8  Q.  R  818. 

This  is  based  on  the  doctrine  that  the  age  and' 
condition  of  a  house  when  the  tenancy  begins  is  to 
be  considered  in  construing  such  covenants. 

But  the  general  rule  Is  that  a  covenant  to  repair 
requires  a  lessee  to  rebuild  in  case  the  premises 
leased  are  destroyed  or  burned.  Bullock  v.  Dom- 
mett,  6  T.  B.  680;  Hoy  v.  Holti  91  Pa.  88, 86  Am.  Bep. 
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terms  of  the  lease.  The  respondent,  F.  M. 
Tull,  tbe  owner  and  lessor  of  the  leased 
premises,  rented  and  leased  to  A.  H.  Porter 
and  C.  F.  Jackson  certain  rooms  and  portions 
of  tbe  building  known  as  tbe  *'Tull  Block,"  in 
tbe  ctt}r  of  Spokane.  Tbe  lessees  paid  tbe 
stipulated  rent,  according  to  the  terms  of  the 


lease,  monthly.  In  advance,  fncladioe  tbe 
month  of  August,  1889.  On  the  4ih  day  off- 
August,  1889,  the  building  was  destroyed  bj 
fire,  and  Porter,  for  himself,  and  as  the  as- 
signee of  Jackson,  brings  this  action  torecoTer 
from  Tull  the  money  paid  in  advance  for  tbe 
remainder  of  the  month  Of  August,  1888l    It 


680;  David  v.  Ryan,  47  Iowa,  642;  Ck>iDpton  v.  Allen, 
Styles,  102:  Poole  v.  Archer,  2  Bbow.  401;  Earl  of 
Ghesterfleld  v.  Duke  of  Bolton,  2  Gomyns  Bep.  007. 

And  tbe  same  was  held  under  a  covenant  *to  re- 
pair and  deliver.up.**   Kave  v.  Berry,  22  Ala.  388. 

And  tbe  same  was  held  under  a  similar  covenant 
wbere  tbe  bouse  burned  down,  after  tbe  term,  but 
before  tbe  tenant  bad  surrendered.  Digby  v.  At- 
kinson, 4  Campb.  27S. 

A  lessee^s  covenant  **to  keep  the  buildings  and 
fences  In  good  repair,  except  natural  wear  and 
fear"  binds  him  to  rebuild  in  case  of  accidental  de- 
struction by  fire  or  otherwise.  Mdntoeh  v.  Lown, 
49  Barb.  560. 

8o  in  a  covenant  to  keep  premisee  in  repair  and 
■t  the  termination  of  tbe  lease  to  return  the  said 
bouse  in  as  food  condition  and  repair  ''as  it  was  in 
when  the  lease  was  made,"  even  if  tbe  tenant  is  a 
corporation.  Abby  v.  Billups,  86  Miss.  630, 72  Am. 
Deal43. 

And  tbe  same  was  held  under  a  similar  covenant 
oontaininfT  also  tbe  words  '^reasonable  wear  and 
tear  excepted."   Phillips  v.  Stevens,  16  Mass.  288. 

So  wbere  the  covenant  was  to  keep  a  bridge  in 
repair  and  it  was  destroyed  by  a  tiood  or  cyclone. 
Brecknock  ft  A.  Canal  Navigation  ▼.  Fritchard,  6 
T.  B.  760;  Central  Trust  Co.  v.  Wabasb,  St.  L.  ft  P. 
B.  Co.  81  S^ed.  Bep.  440. 

So  wbere  the  lease  required  a  tenant  to  rebuild 
and  the  leesee  insured  and  collected  tbe  money 
when  tbe  building  burned  but  failed  to  replace  it. 
Hayes  v.  Ferguson,  15  Lea,  1. 54  Am.  Bep.  808. 

And  under  a  covenant  to  "keep  tbe  premises  in 
good  and  tenantable  repair,"  and  keep  as  long  as 
be  should  think  proper,  tbe  tenant  must  replace 
tbe  premises  if  tbey  are  burned,  and  cannot  escape 
liability  by  declining  to  keep.  Gregg  v.  Coates,  23 
Beav.33, 2  Jur.  K.  S.  964;  Bobannon  v.  Lewis,  8  T. 
B.  Mon.  876;  Meyers  v.  Myrrell,  OT  Ga.  616. 

And  Singleton  v.  Carroll,  6  J.  J.  Marsh.  628,  22 
Am.  Dec.  95;  Pym  v.  Blackburn,  8  Yea.  Jr.  84,  and 
Beach  ▼.  Crain,  2  N.  Y.  86,  48  Am.  Dec.  809,  state 
that  a  tenant  is  t)ound  to  rebuild  under  a  covenant 
to  repair,  but  this  was  not  the  point  involved  in 
these  cases. 

Wbere  tbe  covenant  required  tbe  tenant  to  re- 
pair and  he  was  sued  for  not  replacing  a  house  that 
was  burned,  a  plea  that  the  house  was  rebuilt  was 
bad  as  it  did  not  show  that  it  was  rebuilt  by  the 
tenant.  Walton  v.  Waterhouse,  2  Saund.  420;  Wal- 
ton V.  Johnson,  2  Keb.  635. 

And  Book  v.  Wartb,  1  Yes.  Sr.  468,  holds  that  a 
tenant  for  years  subject  to  tbe  law  in  regard  to 
waste  must  rebuild  in  caseithe  premises  are  de- 
stroyed unless  by  lightning  or  by  act  of  Ood,  but 
this  was  not  the  question  Involved. 

But  a  tenant  is  not  liable  to  tbe  landlord  in  the 
absence  of  any  covenant,  wbere  the  building 
buroed  without  any  fault  on  the  part  of  the  ten- 
ant.   Wainscott  v.  Silvers,  18  Lad.  497. 

lAdbUtty  of  landlord  on  destructUm  of  htifldififf. 

Landlord  is  liable  to  the  tenant  for  failure  to  re- 
build burned  premises  on  express  covenant  to 
tebuild.    Hadla  v.  Ott,  2  Wash.  Terr.  166. 

And  bis  executor  is  also  liable.  Chamberlain  v. 
Dunlop,  126  N.  Y.  46,  aiflrming  8  N.  Y.  Supp.  126. 

But  under  such  a  covenant  he  cannot  be  com- 
pelled to  replace  additions  to  the  leased  premises 
that  the  tenant  built.    Loader  v.  Kemp,  2  Gar.  ft  P. 
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And  the  lessor  is  liable  for  refusal  to  rebidU 
wbere  a  carriage  house  fell  down  from  weig-ht  of 
snow  thereon,  and  the  lessor  covenanted  to  TUkkm 
all  necessary  repair  on  the  outside  of  the  hulldlns. 
Leavitt  V.  Fletcher,  10  Allen,  119;  Crocker  v.  Hill, 
61  N.  H.  846, 60  Am.  Bep.  822. 

And  the  lessor  is  liable  to  the  tenant  for  dan- 
ages  caused  by  the  destruction  of  the  buildins^ 
caused  by  negligence  of  tbe  lessor  in  an  attempt  t» 
repair.    Butler  ▼.  Gushing,  46  Hun,  82L 

And  after  a  lease  was  surrendered  under  New  York 
Act  1860,  the  lessor  requesting  tbe  lessee  to  remove 
the  detnia  of  the  burned  building  is  liable  to  liim 
for  the  cost.   Fleisohman  v.  Toplitz,  134  N.  Y.  SI9L 

And  under  the  Pennsylvania  Act  of  April  11, 1856). 
6  4,  providing  that  dangerous  walls  shall  be  removeA- 
by  tbe  owner,  a  landlord  is  liable  to  contribute  to 
the  tenant  for  removing  such  a  wai  1  after  the  prem- 
ises burned.    French  ▼.  Bichards,  6  Pbila.  547. 

But  the  lessor  is  not  liable  for  not  rebuildms^ 
where  the  tenant  had  covenanted  to  rebuild  nod 
repair.  Hartford  ft  N.  Y.  8.  B.  Go.  v.  New  York» 
12  Hun,  660. 

Even  if  the  lessor  obtains  Insuranoe.  Bly  ▼.  Sty* 
80  111.  682. 

And  a  lessor  aoquiesoinir  in  the  destructloti  cthlm- 
buildings  by  the  city  Is  not  Uable  to  the  tenant  mm- 
in  case  of  an  eviction.  Hitchcock  v.  Aeon,  118  Pa. 
272. 

And  under  La.  Oode,  art.  2600.  providing  for  an 
annulment  of  the  lease  in  case  tbe  thing  ceases  t» 
be  fit  for  tbe  purpoee  for  which  it  is  leased, 
lessee  is  not  entitled  to  indemnity  for  injury  to 
plantation  amounting  to  destruction  of  orope  1^ 
flood.  Yiterbo  v.  Friedlander,  120  U.  &  107,  80  Lw 
ed.  776. 

Liability  of  landlord.  See  Doupe  v.Genin,  45  N.T. 
110, 6  Am.  Bep.  47. 

SUxtutei. 

In  some  states  the  statutes  provide  that  a 
may  surrender  the  premises  wbere  the  same 
been  destroyed  without  fault  on  his  part,  and  tb» 
rent  shall  abate  unleas  there  is  an  express  oot»- 
nant  to  tbe  contrary.  Gal.  Civ.  Code,  9  1042;  Oooiw 
Stat  1888, 9  2800;  Minn.  Gen.  Stat.  chap.  75,  9 
Mias.  Code,  99  2487. 2486;  Mo.  Bev.  Stat.  1880,  9 
N.  C.  Batt^  Bev.  1872,  p.  664;  La.  Civ.  Code.  9 
N.  Y.  Bev.  Stat.  Blrdseye,  voL  L  p.  828;  Laws  18m 
chap.  346.  9 1;  Ohio  Bev.  Stat.  9  4118. 

And  some  states  provide  that  a  deetruction  of 
leased  premises  by  fire  without  fault  of  leasee 
abates  the  rent.  K«  J.  Bev.  1877;  Ya.  Code  1887, 
9  2465. 

And  some  states  also  provide  by  statute  that  » 
tenant  will  not  have  to  rebuild  premises  destroyed 
by  fire  without  fault  on  his  part,  unless  he  has  ex- 
pressly covenanted  to  rebuild.  CaL  Civ.  Code, 
9 1941;  Dak.  Code.  9  m4;  Ga.  Code,  9  2284:  Ky.  Gen. 
Stat  1888,  chap.  68, 9  28;  W.  Ya.  Oode  1801,  ohapw  72. 
922;  Ya.  Code  1867,  9 2454. 

And  some  provide  that  mills  are  to  be  rebuilt  amt* 
cost  apportioned  by  judicial  proceedings.  Me.  Bev. 
Stat.  1888,  chap.  57;  Mass.  Bev.  Stat.  1887,  p.  lOOGi. 

And  in  North  Carolina  a  tenant  cannot  be  ooas* 
pelled  to  contribute  more  than  one  half  tbe  ooat  o§ 
rebuUding.    K.  C.  Batt.  Bev.  1672,  p.  554. 

Aa  to  rights  of  tenant  where  property  Is  taken  ti» 
condemnation  proceedings,  see  noU  to  Corrfgan  '^^ 
Chicago  (HI.)  21 L.  R.  A.  212.  I.  TL 
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is  contended  bj  the  appellant  that  the  author- 
ities in  this  country  fully  sustain  the  proposi- 
tion that,  wben  there  is  a  total  destruction  of 
the  subject-matter  of  the  lease,  the  rent  shall 
be  apportioned,  and  the  tenant  is  no  longer 
liable  on  his  covenant.  This  proposition  is 
conceded  by  the  respondent  so  far  as  it  ap- 
plies to  rent  that  is  due  for  periods  subsequent 
to  the  term  for  which  the  rent  is  paid  in  ad- 
vance, but  he  insists  that  a  distinction  must  be 
made  here,  and  that,  inasmuch  as  the  parties 
have  contracted  that  the  money  must  be  paid 
In  advance,  it  follows  that  tbey  have  appor- 
tioned the  riRk,  or  settled  it  between  them;  that 
the  tenant  assumes  the  risk  of  losing  the  rent 
for  the  time  for  which  he  has  paid  in  advance, 
and  the  landlord  assumes  the  risk  of  losing 
subsequent  payment,  besides  the  loss  of  his 
building.  We  are  unable  to  discover  anjr  real 
foundation  in  logic,  law,  or  justice  for  this  dis- 
tinction. The  consideration  for  Tvhich  the 
lessee  pays  a  monthly  rent  in  advance  is  not 
that  he  may  be  put  in  possession  of  the  build- 
ing for  a  day  or  two  days  or  a  week,  but  the 
real  consideration  is  the  use  and  possession  of 
the  building  for  a  month.  That  is  the  valu- 
able thing  for  which  he  contracts,  and  for 
which  he  parts  with  his  money;  and  there  is 
an  implied  contract  on  the  part  of  the  lessor  to 
furnish  him  the  use  of  the  building  for  the 
time  for  which  he  pays  for  it.  It  cannot  be  pre- 
sumed that,  because  a  lessee  pays  in  advance, 
he  has  in  contemplation  the  fixing  of  a  different 
degree  of  liability  in  case  of  the  destruction  of 
the  leased  premises  by  fire;  neither  is  it  so  in- 
tended by  the  lessor.  It  is  simply  a  prudential 
requirement  on  his  part  to  secure  the  rent,  and 
to  protect  himself  againat  the  chances  of  losing 


it,  and  the  Inconvenience  and  trouble  of  col- 
lecting it.  Conceding  that  tlic  lessee  is  not 
liable  for  the  destruction  of  the  leased  building 
for  the  remainder  of  the  period  for  whicli  the 
building  was  leased,  there  must  be  something 
more  to  warrant  the  presumption  that  the  par- 
ties intended  to  establish  a  different  degree  of 
liability  than  the  mere  fact  that  the  money 
was  paid  in  advance.  What  diflereoce  caa 
there  be  in  principle,  so  far  as  fixing  liability 
is  concerned,  whether  the  contract  is  to  pay  the 
rent  monthly  in  advance  or  monthly  at  th» 
end  of  the  month?  Great  stress  is  placed  by 
respondent  on  the  idea  that  the  parties  have 
made  a  positive  contract,  and  thaw  they  ar» 
bound  by  its  terms.  The  contract  In  one  in* 
stance  is  as  positive  and  binding  as  in  the  other, 
and  the  ]iat>ility  to  pay  at  the  end  of  the 
month  is  as  much  fixed  by  such  contract  as  the 
liability  to  pay  in  advance  is.fixed  by  the  con* 
tract;  and  the  same  reasoning  that  would  pre- 
vent the  recovery  of  the  money  paid  in  ad- 
vance would  compel  the  payment  of  the  money 
under  the  other  contract  at  the  end  of  the 
month  after  the  destruction  of  the  building. 
We  are  not  cited  to  any  adjudicated  cases  on 
this  point.  The  reason  probably  is  that  no 
one  has  ever  questioned  the  right  of  the  lessee 
to  recover  money  paid  for  that  which  he  never 
received.  We  think  the  complaint  states  a 
^ood  cause  of  action,  and  that  the  court  erred 
in  sustaining  the  demurrer. 

The  judgment  U  reversed^  and  the  cause  re- 
manded, with  instructions  to  overrule  the  de- 
murrer, and  to  proceed  in  accordance  with  thit 
opinion. 

Hoytt  Andeniy  and  Scott,  JJ.,  concur. 


immESOTA  SUPREME  COURT. 


lianford  HORN,  Betpi,^ 

V. 

Theodore  HANSEN,  AppL 

(.^ Minn. ....) 

*!•  A  niiil>ier>lpa!M>miie  or  agi  eeiiieuU 
in  wrlttni^,  to  pay  for  epeelfled  per^ 
•onal  property*  is  bindinfl^  If  upon  suffl- 
otent  consideration;  and.  In  a  case  not  within  the 
statute  of  frauds,  the  consideration  may  be  shown 
by  iMuroL  But  the  writing  may  not  he  oontra- 
dlcted  by  oral  evidence,  though  an  Issue  may  he 
raised  in  respect  to  the  consideration,  or  the 
writing  may,  for  other  valid  reason,  be  shown  to 
he  inoperative. 

8.  Where  either  of  the  parties  to  a  suit 
is  a  strang^er  to  the  written  agreement 

in  controveray,  and  does  not  claim  under  one  who 
is  a  party  to  it,  the  rule  forbidding  parol  evidence 
to  vary  or  contradict  its  terms  does  not  apply. 
Otherwise  wben  the  question  arises  between  those 
'  claiming  under  the  original  parties  to  it. 

^Headnotesby  Yasdhiibuboh,  /• 


8*   A  note  or  other  instrument  contain- 
ing an  express  promise  to  pay  money* 

without  any  time  specified.  Is  In  law  payable  im« 
mediately,  and  interest  runs  from  Its  date,  while 
a  promise  to  pay  upon  demand  requires  at  least 
a  Judicial  demand  to  set  interest  ruonii«g. 

(December  20, 180BJ 

APPEAL  bjr  defendant  from  a  Judgment  of 
the  District  Court  for  Swift  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  upon  a 
wheat  ticket.    Affirmed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

2fesi7'i.  T.  F.  Tonng  and  Poland  A  Me- 
Cnne»  for  appellant: 

The  rule  of  law  that  when  parties  reduce 
their  contracts  to  writing  their  terms  cannot 
be  varied  by  parol  only  applies  when  the 
action  is  between  the  parties  to  the  contract 
or  their  privies. 

The  plaintiff  In  this  case  Is  a  stranger  to 
the  contract  and  is  not  even  an  assignee,  but 


KoTB.— The  effect  of  a  wheat  ticket  like  the  one 
Involved  in  the  ahove  case  in  respect  to  oontradlo- 
tlon  by  oral  evidence  presents  an  interesting  ques- 
tfoo.  especially  in  view  of  the  fact  Iramed  from 
counsel  that  this  Is  a  test  case  to  decide  the  rights 
S2L.R.A. 


of  the  parties  in  a  large  number  of  tickets.  ITor  the 
generil  rule  as  to  contradicting  a  writing  which 
states  part  of  a  contract  only,  see  noU  t»  ITerguson 
V.  Baflerty  (Pa.)  6  L.  B.  A.  44, 


See  also  24  L.  R.  A.  330. 


4(18 


Minnesota 'Sdpkbmb  Coubt. 


Dbc.9 


•obtained  his  title  thereto  hy  forcible  process 
•of  law.  The  reason  for  the  rule  does  not 
apply  to  stran peers  except  perhaps  in  the  case 
of  nesrotiable  instruments. 

Abbott,  Trial  Ev.  p.  7,  8  16 ;  Rice,  Ev. 

?>.  295,  §  181 :  Bums  y.  Thompsoriy  91  Ind. 
46 ;  LaweU  Mfg,  Go,  ▼.  Safeguard  F,  Ins.  Co, 
^  N.  T.  591 ;  Masterson  ▼.  Bayce,  29  Hun, 
456 ;  Eussman  T.  Wilke,  50  Cal.  250 ;  Bmith 
V.  Moyni/ian,  44  Cal.  58 ;  Mc Master  v.  Insur- 
-anes  Co.  qf  JV.  A.  55  N.  Y.  222,  14  Am.  Rep. 
^^9;  Brown  v.  Thurber,  77  N.  Y.  618,  58 
How.  Pr.  95 ;  Van  Eman  ▼.  StanehJUld,  10 
Minn.  255  (Gil.  197)  ;  Sanbcm  v.  Sturtevant, 
17  Minn.  200  (Gil.  174)  ;  Barry  y,  Bansom,  12 
N.  Y.  464 ;  Coleman  v.  First  Nat.  Bank  nff 
Mmira,  58  N.  Y.  888. 

Volume  6,  Gen.  Dig.  p.  772,  §  1291,  states 
the  rule  as  follows:  "The  rule  that  parol 
evidence  is  inadmissible  to  contradict  or  vary 
s,  writing  does  not  apply  to  controversies  be- 
tween persons  not  parties  or  privy  to  the 
writing  or  between  parties  to  it  and  third 
persons. 

Citing  BMnson  v.  Moseley,  98  Ala.  70; 
Bruce  v.  John  L,  Boper  Lumber  Co,  87  Va.  881. 
€ee  also  Bishop,  Cont.  §  1824. 

The  wheat  was  delivered  to  Hansen  by 
Sylte  for  storage.  This  ticket  was  issued 
4knd  delivered  to  Sylte  in  pursuance  of  this 
parol  a^eement  for  the  purpose  of  indicating 
the  number  of  bushels  of  wheat  so  held  by 
Hansen  and  does  not  contain  all  of  the  con- 
•ditions  of  the  actual  agreement  of  the  parties 
and  is  upon  its  face  manifestly  incomplete, 
and  upon  such  an  instrument  the  defendant 
had  a  right  to  introduce  parol  proof  of  the 
•oral  agreement  even  between  the  parties 
to  it. 

See  Eealy  v.  Toung,  21  Minn.  889 ;  Alez- 
-ander  v.  T/iompson,  42  Minn.  498;  Boynton 
Furnace  Co,  v.  Clark,  Id.  385. 

This  instrument  is  incomplete  for  the  fur- 
ther reasons :  The  court  cannot  say  from  an 
examination  of  the  instrument  that  it  is  an 
agreement  to  pay  currency  for  that  wheat ;  no 
price  is  stated  and  no  amount  of  money  is 
mentioned  though  in  tlie  form  used  there  is  a 
blank  space  for  each  of  these  items,  when  that 
is  agreed  upon.  Besides  under  this  instru- 
ment it  mav  be  shown  that  currency  was  not 
meant  at  all. 

DonUy  y.  TindaU,  82  Tex.  48,  5  Am.  Rep. 

im. 

Parties  entering  into  an  oral  contract  may 
employ  written  memoranda  in  aid  of  it ;  in 
which  case,  and  in  others  wherein  there  are 
writings  evidently  not  meant  to  be  complete, 
the  contract  is  oral,  and  as  such  is  not  pre- 
vented from  being  ^ood  by  wl^at  is  written. 

Bishop,  Cont.  enlarged  ed.  §  168. 

Mr,  E.  T«  Toiiii§^9  for  respondent : 

This  action  is,  **  between  the  parties  to  the 
•coDtract  or  their  privies.  **  Plaintiff  has  le- 
gally succeeded  to  Suite's  rights,  occupies 
tiie  position  of  an  assignee,  and  is  in  privity 
to  the  party  to  whose  rights  he  succeeds. 

The  rule  appellant  attempts  to  invoke,  ap- 
plies  only  where  a  contract  comes  in  ques- 
tion, to  which  at  least  one  of  the  parties  to 
the  action  is  neither  a  party  nor  a  privy. 

Clerihew  v.   West  Side  Barik,  50  Minn.  588. 

The  only  thing  lacking  in  this  written  con- 

t2  L.  R.  A. 


tract,  to  make  it  absolutely  complete,  1b  tb^ 
omission  of  the  price  to  be  paid. 

It  is  not  claimed  by  either  party  that  a 
price  was  expressly  agreed  upon.  In  such 
cases  the  law  implies  an  understanding  that 
the  buyer  shall  pay  what  the  article  pur- 
chased is  reasonably  worth. 

Benjamin,  Sales,  §  85 ;  Aeebai  v.  2>i^,  10 
Bing.  876;  L(n>^  v.  MieMs,  18  L.  R.  A. 
770,  88  Mich.  15 ;  Hillestad  ▼.  Mostetter,  46 
Minn.  894. 

Where  a  contract  is  silent  as  to  the  time  of 
performance  the  law  conclusively  presumes 
that  it  is  to  be  performed  within  a  reasonable 
time.  And  it  is  even  held  that  oral  evidence 
is  not  admissible  to  contradict  this  necessary 
legal  inference,  if  the  contract  is  in  writing. 

lAljengren  Fwndture  d  L,  Oa.  v.  Mead,  42 
Minn.  420. 

Any  evidence  to  be  admissible  at  all  to  add 
to  or  vary  this  contract  would  have  to  be 
consistent  with  the  contract,  and  tend  to  aid 
and  uphold  it,  and  not  evidence  which  if 
admitted  would  flatly  contradict  it. 

Wemple  v.  Enopf,  15  Minn.  440  (Gil.  855), 
2  Am.  Rep.  147.  See  also  Kessler  v.  SmiiX, 
42  Minn.  494 ;  ThompBon  v.  lAbby,  84  Minn« 
874. 

If  this  ticket  is  evidence  of  anything  it  is 
that  the  transaction  was  a  sale. 

TarbeU  v.  Farmers  MuL  Elev.  Co,  44  Minn. 
471. 

Vanderbiir§^h«  c/l,  delivered  the  opinion 
of  the  court : 

The  controversy  in  this  case  arises  over  a 
so-called  **  wheat  ticket"  issued  by  defend- 
ant, and  now  owned  by  plaintiff.  The  plain- 
tiff alleges  that  one  Sylte,  under  whom  he 
claims,  sold  and  delivered  to  defendant  45 
20-60  bushels  of  wheat,  of  the  quality  and 
amount  designated  on  the  ticket,  on  the  day 
of  the  date  thereof,  and  that  he  thereupon  is- 
sued to  Sylte  the  ticket,  which  is  as  follows : 
"Ex.  A.  No.  9,617.  Date.  Oct.  7,  1891. 
Theo.  Hansen  will  pay  to  J.  E.  Sylte  for 
forty-five  20-60  bushels,  grade  one  N.  wheat. 
Ole  Saterbakken,  Buyer. '^  It  is  also  alleged 
that  the  wheat,  on  that  day,  was  worth  81 
cents  per  bushel.  Judgment  is  accordingly 
asked  for  the  value  of  the  wheat.  The  de- 
fendant, in  his  answer,  admits  issuing  the 
ticket,  and  the  delivery  of  the  wheat  de- 
scribed therein,  at  that  date,  but  alleges  that 
he  did  not  purchase  the  wheat,  but  received 
the  same  to  hold  for  plaintiff  as  a  bailment. 
The  defendant  does  not  deny  that  the  ''tick- 
et" was  issued  for  that  number  of  bushels  of 
wheat  left  with  him,  or  that  It  was  connected 
with  that  transaction,  or  that  it  was  the  evi- 
dence of  his  liability  therefor.  Indeed,  de- 
fendant admits  and  insists,  in  his  argument, 
that  it  was  given  in  part  performance  of  the 
actual  agreement.  But  he  says  that  the  writ- 
ing does  not  contain  all  the  agreement,  and 
he  claims  the  tight,  not  only  to  supple- 
ment it  by  parol  evidence  of  so  much  of  the 
entire  agreement  as  is  not  expressed  in  writ- 
ing, but  to  contradict  the  terms  of  the  writ- 
ing, because  it  is  informal,  and  not  a  com- 
plete agreement,  and  for  that  reason  he  is  not 
bound  by  it.  But  we  think  the  writing,  on 
its  face,  is  a  valid  unilateral   promise  or 
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agreement,  if  supported  by  %  consider:itioii, 
'Which  may,  of  course,  be  shown  by  parol, 
aince  the  agreement  is  not  within  the  statute 
of  frauds.  The  common- law  rule  permits 
this,  and  permits  a  contract  to  rest  partly  in 
writing  and  partly  in  parol,  so  that  it  may 
accordingly  be  proved  by  the  writing  and  by 
parol.  Wright  v.  Weekg,  26  N.  Y.  168; 
Oummingi  v.  Dennett,  26  Me.  897 ;  Artne  y. 
Ashley,  4  Pick.  74. 

In  this  case  the  writing  is  silent  as  to  the 
fact  or  time  of  the  dellyery  of  the  wheat; 
and  it  might,  therefore,  be  shown  that  the 
wheat  therein  referred  to  was  actually  de- 
liYered  when  the  written  promise  was  made, 
as  admitted  here,  or  at  a  subsequent  day.  In 
the  latter  case  the  writing  would  be  construed 
as  an  offer  or  proposition  good  while  it  re- 
mained open ;  and  if  acted  on,  and  the  wheat 
deliyered  and  accepted  before  it  was  with- 
drawn, the  promise  would  thereupon  become 
binding.  1  Story,  Cont.  g  672.  But  the 
written  proposal  or  promise  could  not«be  oon- 
tradictea  by  parol,  though  it  might  be  shown 
that  it  was  or  was  not  accepted,  or  that  the 
atipulated  quantity  of  wheat  was  or  was  not 
in  fact  appropriated  to  the  agreement.  The 
general  rule  is  that  the  omitted  portions  of 
a  contract  which  does  not  appear  to  be  com- 
plete may  be  proved  by  parcu,  but  so  much 
of  the  contract  as  is  in  writing  must  be 
proved  by  the  writing.  Thomas  v.  Seutt,  127 
N.  T.  138.  See  Smith,  Cont.  *78 ;  1  Greenl. 
£v.   g  804. 

It  is  true  that  in  some  instances  an  instru- 
ment  purporting  to  be  a  contract,  and  actu- 
ally signed  by  parties,  may  be  shown  not  to 
be  operative,  for  various  reasons,  or  it  may 
be  controlled  by  an  independent  agreement 
not  in  writing.  A  conspicuous  instance  is 
the  case  of  Zhmestie  Setting  Maeh.  Co,  y. 
Anderson,  28  Minn.  67.  No  reason  appears 
in  this  case  why  the  writing  in  question 
ahould  not  be  operative  according  to  its 
terms.  It  is  not  claimed  to  have  been  issued 
through  fraud,  mistake,  or  inadvertence.  For 
aught  that  appears,  it  is  the  conclusion  of  the 
parties  in  respect  to  so  much  of  the  agree- 
ment as  is  in  writing,  viz.  that  part  of  it 
which  defines  the  de^ndant's  relation  to  the 
contract  as  that  of  purchaser,  and  not  simply 
that  of  bailee. 

The  defendant's  principal  assignment  of 
error  relates  to  the  ruling  of  the  court  re- 
jecting his  offer  to  show  that,  upon  the  date 
named  in  Exhibit  A,  said  ticket  was  issued 
to  the  parties  thereto  for  a  portion  of  a  larger 
quantity  of  wheat  delivered,  ''and  for  the 

gurpoae  of  indicating  that  the  said  wheat  was 
eld  by  the  said  Hansen  subject  to  the  order 
of  Sylte. "  So  much  of  the  offer  was  objected 
to  as  tending  to  contradict  the  writing,  and 
the  objection  was  sustained.  The  ruling 
extended  no  further.  For  reasons  already 
stated,  we  think  the  court  ruled  correctly. 
It  did  not,  however,  preclude  the  defendant 
from  introducing  evidence  in  respect  to  other 
matters  embraced  in  his  general  offer,  or  per 
missible  under  the  rule  above  stated.  The 
defendant,  however,  introduced  no  other  evi- 
dence. 

L.R.  A. 


The  defendant  raises  no  question  as  to  the 
plaintiff's  title  to  the  wheat  ticket,  or 
the  indebtedness  represented  thereby.  And, 
there  beinf  no  special  agreement  as  to  the 
price,  the  law  will  imply  that  the  price  to 
be  paid  was  the  fair  market  value  of  the 
wheat  on  the  dav  of  the  delivery,  being  the 
date  of  the  writing.  He  does  not  deny  that 
plaintiff  claims  under,  and  has  succeeded  to 
the  rights  of,  the  original  payee,  Sylte.  He 
stands  in  the  shoes  of  the  latter ;  and  the  rule 
therefore  applies,  that  as  between  parties  to 
a  written  agreement,  or  their  privies,  parol 
evidence  cannot  be  received  to  contradict  or 
vary  its  terms.  Strangers  to  a  contract  are, 
of  course,  not  bound  by  it,  and  the  rule  ex- 
cluding extrinsic  evidence  in  the  construction 
of  writings  is  inapplicable  in  such  cases ;  and 
it  is  relaxed  where  either  one  of  the  parties 
between  whom  the  question  arises  is  a 
stranger  to  the  written  agreement,  and  does 
not  claim  under  or  through  one  who  is  a 
party  to  it.  In  such  case  the  rule  is  binding 
upon  neither.  But  it  is  manifestly  inappli- 
cable in  this  case.  It  was  admitted  at  the 
trial  that  the  market  value  of  the  wheat  on 
the  day  of  its  delivery — the  date  of  the  writ- 
infl^--was  80  cents  per  bushel. 

We  think  the  court  properly  allowed  in- 
terest from  the  date  of  the  writing,  the  wheat 
having  been  already  delivered.  No  date  of 
payment  is  fixed  in  the  writing.  No  credit 
is  contemplated  and  it  was  due  presently. 
Had  there  been  simply  a  cash  sale  and  de- 
livery of  the  wheat,  the  amount  due  would 
have  borne  interest  from  the  day  of  the  de- 
livery, and  there  is  .nothine  in  the  writ- 
ing qualifying  such  rule  of  liability.  It  is 
distinguished  from  a  promise  to  pay  upon 
demand,  which  requires  a  demand,  at  least  a 
Judicial  demand,  to  set  the  interest  running. 
This  distinction  is  recognized  by  the  au- 
thorities. The  rule,  summarily  stated,  is 
that  a  note  or  other  instrument  containing  an 
express  promise  to  pay  money,  without  any 
time  specified,  is  in  law  payable  immediate- 
ly, and  interest  runs  from  its  date.  Farguhar 
y.  Morris,  7  T.  R.  124;  Francis  v.  CastU- 
man,  4  Bibb,  282 :  Ttogers  v.  GoU,  21  N.  J. 
L.  19 ;  Purdy  v.  Philips,  11  N.  Y.  406,  1 
Duer,  869;  BeUeck  v.  French,  1  Am.  Lead 
Cas.  4th  ed.  607. 

Some  authorities  also  distinguish  between 
an  express  promise  to  pay  money,  and  a  mere 
acknowledgment  of  indebtedness,  or  an  I.  O. 
U.  (Qay  V.  Boohe,  161  Mass.  116,  7  L.  R.  A. 
892), — ^a  point  unnecessary  to  inquire  into 
here. 

Judgment  ajjirmed, 

GilflllaA,  Oh.  J.: 

I  dissent.  The  ticket  is  not  a  contract.  A 
contract  not  within  the  statute  of  frauds  may 
be  shown  partly  by  writing,  as  letters,  for 
instance,  and  partly  by  oral  testimony ;  but 
in  such  case  I  do  not  think  the  writings, 
they  not  being  a  contract,  exclude  oral  testi- 
mony of  what  the  parties  actually  agreed  on, 
though  it  may  be  contrary  to  what  the  writ- 
ings, standing  alone,  might  indicate,  aa  t» 
some  of  its  terms. 
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ILANUFACTURERS'   ACCIDENT  IN- 
.  DEMNITY  CO.,  Plff,  in  Err., 

Susan  ^.  DORGAN. 
aS8Eed.Bep.M6.) 

I.  The  opinion  of  »  witness  on  the  ques- 
tion whether  or  not  it  was  posBtble  for  a  person 
If  BtandinR  to  have  fallen  in  the  position  in  which 
he  was  found,  is  not  admissible. 

8«  The  question  whether  or  not  »  per^ 
son  could  have  rolled  from  a  certain  place 
where  he  waa  sittinff  to  that  where  he  was  found 
Id  a  stream  Is  not  one  on  which  an  opinion  of  a 
wltnefls  can  be  iriven. 

8.   A  physician  may  i^ve  an  opinion 

that  the  condition  of  the  lungs  of  a  person  found 
dead  in  shaJlow  water  was  what  it  would  have 
been  if  he  had  fallen  and  been  stunned  in  the 
water. 

4.  Error  in  refdsin^  to  strike  ovt  plain- 
tiiTs  testimony  is  waived  if  defendant  pro- 
ceeds to  introduce  evidence. 

6«  Reftising^  to  permit  questions  leading 
in  form  after  similar  ones  have  been  answered 
is  proper. 

6.  A  physician  cannot  be  asked  wheth- 
er or  not  in  his  jud^^ent  fkrom  testi- 
mony that  he  has  heard  an  autopsy  was 
such  as  to  enable  a  physician  to  state  the  cause 
of  death  with  any  degree  of  certainty,  but  the 
question  should  recite  the  scope  and  character 
of  the  autopsy. 

7*  A  physician  who  made  an  autopsy 
may  state  that  there  was  no  need  of  what  was 
called  an  air  or  water  test  with  the  heart  when 
the  suflSciency  of  the  autopsy  is  questioned. 

8.  On  the  issue  whether  or  not  a  physi- 
cian making  an  autopsy  cut  open  the 
stomach  he  may  state  that  be  had  been  told 
that  the  deceased  had  been  drinking  on  the  day 
of  his  death  as  bearing  on  the  scope  of  his  in- 
vestigations. 

9«  The  insurer  has  the  burden  of  showing 
breach  of  warranty  in  the  application. 

10.  The  burden  of  proof  as  to  the  man- 
ner and  cause  of  death  is  upon  the  plain- 
tiff in  a  suit  upon  an  accident  policy. 

II.  An  anaemic  murmur  of  the  heart 
^rhich  indicates  no  structural  defect 

but  comes  from  mere  debility  or  weakness  is  not 
a  **bodlly  or  mental  infirmity**  wltblo  the  mean- 
ing of  the  provisions  for  life  insurance. 

12.  The  words  "voluntary  exposure.*'  "un- 
neceesdry  danger"  and  "hazardous  adventure** 
witbin  the  meaning  of  an  insurance  policy  do 
not  include  such  exposure  as  is  incident  to  the 
ordinary  habits  and  customs  of  life,  but  refer  to 
something  beyond  the  ordinary  such  as  wanton 
or  gross  carelessness. 

18.  Drowning  is  the  moving  sole  and 
proximate  cause  of  death  resulting  from 
faUing  Into  water,  witbin  the  meaning  of  an  in- 
surance policy,  although  the  fall  may  have  been 
due  to  disease. 


14.  Accidental  death  by  drowninif  ia 
caused  indirectly  by  disease  within  the 
meaning  of  an  exception  in  an  insurance  polk7 
against  death  caused  directly  or  indirectly  by 
disease  if  drowning  ensues  upon  a  fall  Into  the 
water  which  is  caused  by  disease. 

16.  A  fttinttng  spell  produced  by  iadi* 
i^estion  or  lack  of  proper  fbod«  which  is 
a  mere  temporary  disturbance  or  enfeeblement 
Is  not  a  "disease  and  bodily  infirmity**  within  the 
meaning  of  an  insurance  policy. 

1 6*   That  the  unconsciowsness  of 
son  during  ^rhich   drowning 

was  caused  by  a  mere  tempora>x 
ailli<^on  may  be  found  by  a  jury  where  there 
is  evidence  that  he  was  not  suffering  from  disease 
but  he  was  found  drowned  in  shallow  water. 

(NoTember  tt.  lfl08L) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Mich- 
igan, Southern  Division,  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  dae  ander  a 
policy  of  accident  insurance.    Affinned, 

Statement  by  Taffc»  Circuit  Judg$: 

This  was  a  writ  of  error  brought  to  reverse 
a  judgment  of  the  United  States  circuit  court 
for  the  western  district  of  Michigan,  southern 
division,  in  favor  of  Susan  E.  Dorgan,  for 
$5,300,  on  an  accident  insurance  policy  or 
a  certificate  of  membership  issued  by  the 
defendant  company  upon  the  life  of  Thomas 
Dorgan,  husband  of  the  plaintiff.  By  the 
terms  of  the  policy,  $5,000  was  payable  to 
Susan  E.  Dorgan,  the  plaintiff  below,  ''with- 
in ninety  days  after  receipt  of  satisfactory 
proof  to  this  company  of  the  death  of  the 
above-named  member,  effected  through  ex 
ternal,  violent,  and  accidental  means,  within 
the  extent  and  meaning  of  this  contract  and 
the  condition  hereunto  annexed,  and  such 
injuries  alone  shall  have  occasioned  death 
within  ninety  days  of  the  happening  thereof. " 

The  evidence  tended  to  show  the  following 
facts: 

Early  in  May,  1890,  Thomas  Dorgan,  the 
insured,  left  his  home  in  Kalamazoo,  Mich., 
with  three  or  four  companions,  on  a  fishini^ 
excursion  to  a  place  not  many  miles  distant. 
The  party  took  with  them  wine,  whiskey, 
and  beer,  and  provisions.  They  arrived  at 
their  destination  in  the  afternoon,  made  a 
camp  near  the  brook  in  which  they  iniende<l 
to  fish,  slept  on  coU  under  a  tent,  and  amae 
early  the  next  morning,  about  8  or  4  o'clock, 
to  go  fishing.  They  fished  from  that  time 
until  shortly  before  noon,  when  the  members 
of  the  party  came  into  camp  for  lunch,  llie 
weather  was  not  very  cold,  and  there  waa 
some  sunshine  in  the  middle  of  the  day. 
Dorgan  spoke  of  having  some  diflSculty  with 
his  throat  and  chest  before  going  out  on  the 
trip.     He  took  something  for  breakfast.    He 


Mots.— The  question  when  disease  is  the  cause 
of  death  witblu  the  meaning  of  a  life  insurance 
policy  Is  well  Illustrated  by  the  case  in  which  the 
authorities  on  the  subject  seem  to  be  very  fully 


presented.  The  case  is  of  more  than  usual  inter- 
est also  for  the  decision  on  the  question  what  oon- 
stitutes  a  disease  or  bodily  infirmity  within  the 
meaning  of  suoh  a  policy. 


See  also  27  L.  R.  A.  398,  629;  28  L.  R.  A.  765;  45  L.  R.  A.  264. 
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«ame  in  to  luncb.  The  evidence  does  not 
disclose  how  much  he  ate,  if  anything.  He 
went  back  to  an  island  in  the  brook,  where, 
shortly  afterwards,  he  was  seen  playing  a 
trout.  Twenty  minutes  later  he  was  dis- 
covered IviDg  in  the  brook,  with  his  face 
downward,  and  submerged  in  six  ioches  of 
water,  dead.  The  bank  was  about  eighteen 
Inches  above  the  water,  and  there  were  in  the 
water  stones,  egg-size  and  small er,  upon 
which  he  might  have  struck  his  head.  There 
were  two  bruises  on  his  forehead.  There  was 
«ome  little  froth  of  a  yellowish  color  about 
his  mouth,  and  his  face  was  purple.  His 
tongue  was  somewhat  inflamed.  An  autopsy 
was  held  on  the  evening  of  the  day  follow- 
ing the  death.  The  blood  in  the  corpse  at 
the  autopsy  was  rather  fluid,  and  had  not 
coagulated.  The  brain,  the  heart,  and  other 
vital  organs  were  found  in  a  normal  and 
healthy  condition.  The  autopsy  was  per- 
formed by  one  physician  in  the  presence  of 
two  others.  Evidence  was  introduced  by  the 
defendant  tending  to- show  that  the  deceased 
had  suffered  from  defective  action  of  the  heart 
in  its  aortic  valve.  The  autopsy  failed  to 
reveal  any  such  structural  defect,  but  all  the 
testa  were  not  applied.  The  evidence  as  to 
the  defective  action  of  the  heart  was  given 
by  the  physician  who  had  examined  the  de- 
ceased Guring  his  lifetime,  and  who  testified 
to  a  murmur  accompanying  the  beat  of  the 
heart,  which  was  said  to  reveal  such  struct- 
ural defect,  though  he  admitted  such  a  mur- 
mur is  sometimes  present  when  the  action  of 
the  heart  is  normal,  but  the  beat  and  circula- 
tion are  feeble.  There  was  also  some  evi- 
dence tending  to  show  that  the  deceased  had 
suffered  from  dizziness  caused  by  this  de- 
fective action  of  the  heart. 

Recti  on  8  of  the  certificate  of  policy  pro- 
vided "that  the  benefits  under  this  certificate 
«hall  not  extend  to  hernia,  orchitis,  nor  to 
bodily  injury  of  which  there  shall  be  no  ex- 
ternal and  visible  mark  upon  the  body  of  the 
member ;  nor  shall  they  extend  to  or  cover 
accidental  injuries  or  death  resulting  from  or 
caused,  directly  or  indirectly,  wholly  or  in 
part,  by  or  in  consequence  of  fits,  verticro, 
flomnambulism,  or  any  disease  existing  prior 
or  subsequent  to  the  date  of  this  certificate, 
or  by  blood  poisoning,  or  by  coming  in  con- 
tact with  any  poisonous  substance,  or  by 
poison  in  any  form,  or  by  inhalation  or  other- 
wise of  any  form  of  chloride  gas,  nitrons 
•oxide  gas,  or  any  other  form  of  gas  or  gases 
of  chloroform  or  ether,  or  by  or  in  conse- 
quence of  any  surgical  operation  or  medical 
or  mechanical  treatment,  or  by  lockjaw,  nor 
to  any  cause  excepting  where  the  injury  is 
the  sole  cause  of  the  disability  or  death.  No 
claim  shall  be  made  under  this  certificate 
•  .  .  where  the  death  or  injury  may  have 
happened  in  consequence  ...  of  volun- 
tary exposure  to  unnecessary  danger,  hazard, 
or  ^perilous  adventure,  ...  or  where 
•death  or  injury  may  have  happened  while 
the  member  was,  or  in  consequence  of  his 
having  been,  under  the  influence  of  intoxi- 
eating  drinks.  .  .  .  And  that  these  bene- 
fits, shall  not  be  held  to  extend  to  disappear- 
II noes,  nor  to  anv  cause  of  death  or  personal 
injury,  unless  the  claimant  under  the  certi- 
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ficate  shall  establish  by  direct  and  positive 
proof  that  the  said  death  or  personal  injury 
was  caused  by  external,  violent  and  ac- 
cidental means,  clearly  within  the  f  2itent  and 
scope  of  this  policy,  and  was  not  1  ;.e  result 
of  design,  either  on  the  part  of  the  member 
or  any  other  person.  ** 

In  the  application  which  Dorgan  made  for 
membership  in  the  company  (that  is,  for  a 
policy),  he  used  this  language:  ** Inclosing 
)5  for  admission  fee,  I  hereby  apply  for  mem- 
bership, to  be  based  upon  the  following  state- 
ment of  facts,  which  I  hereby  warrant  to  be 
true.  Certificate  to  be  subject  to  all  its  con- 
ditions and  provisions.  .  .  .  (13)  I  have 
never  had,  nor  am  subject  to,  fits,  disorders 
of  the  brain,  or  any  bodily  or  mental  infirm- 
ity, except  as  herein  stated.  .  .  .  (15) 
My  habits  of  life  are  correct  and  temperate, 
and  I  understand  that  the  certificate  will  not 
cover  any  accidental  injury  which  may  hap* 
pen  to  me  either  while  under  the  influence 
of  intoxicating  drinks  (or  any  other  narcot- 
ics), or  in  consequence  of  having  been  under 
the  influence  thereof.  (16)  I  am  aware  that 
the  insurance  will  not  extend  to  hernia,  or- 
chitis, nor  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  sign ; 
nor  to  any  bodily  injury  happening  directly 
or  indirectly  in  consequence  of  disease ;  nor 
to  death  or  disabilitj[  caused  wholly  or  in 
part  by  bodily  infirmities,  or  by  disease,  or 
by  the  taking  of  poison,  or  b^  any  surgical 
operation  or  medical  mechanical  treatment; 
nor  to  any  case  except  when  the  accidental 
injury  shall  be  the  proximate  and  sole  cause 
of  disability  or  death." 

At  the  end  of  the  application,  Dorgan 
signed  the  following:  ** Declaration :  I, 
Thomas  Dorgan,  being  desirous  of  becoming 
a  member  of  the  Manufacturers'  Accident 
Indemnity  Company,  do  hereby  warrant  the 
above  statements  to  be  true;  and  I  hereby 
agree  that  this  declaration  and  warranty  shall 
be  the  basis  of  the  contract  between  me  and 
the  said  company,  and  that  the  certificate 
hereby  applied  for  is  accepted  subject  to  all 
the  conditions,  classifications,  and  provisions 
contained  or  referred  to  therein. " 

The  company  pleaded  the  general  issue, 
and  gave  notice  of  the  intention  to  prove, 
under  that  issue,  that  Dorgan  was,  at  the  time 
he  made  the  application  for  the  policy,  sub- 
ject to  fainting  spells  or  fits,  disorders  of  the 
brain,  heart  disease,  disease  of  the  throat  and 
chest,  and  that  the  statement  to  the  contrary 
in  paragraph  18  of  his  application  above  was 
false  and  untrue,  rendering  the  policy  void. 
The  defendant  also  gave  notice  of  the  inten* 
tion  to  prove  that  Dorgan  did  not  die  in  con- 
sequence of  any  bodily  injury  in  which  there 
was  any  external  and  visible  sign,  but  he 
died  in  consequence  of  disease,  and  that  his 
death  was  not  caused  by  any  accident  or  ac- 
cidental injury  which  was  the  proximate  and 
sole  cause  of  his  death. 

The  jury,  under  charge  of  the  court,  re- 
turned a  general  and  special  verdicts.  The 
special  verdicts  were  as  follows:  **  First. 
Was  Thomas  Dorgan  afflicted  with  heart  dis- 
ease at  the  time  he  made  his  application  for 
the  insurance  policy  issued  by  the  defendant 
company,  and  at  the  time  the  policy  in  evi* 
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deuce  in  this  suit  was  issued?  Answer.  No. 
Second.  Was  tiie  death  of  Thomas  Dorgan  oc- 
casioned solely  by  accident,  or  was  it  oc- 
casioned or  contributed  to  by  disease  or  undue 
and  imprudent  exposure?  Answer.  Solely 
accidental.  Third.  Was  Thomas  Dorgan 
conscious  at  the  time  his  body  entered  the 
waters  of  Spring  brook,  where  he  was  found 
dead?  And,  if  unconscious,  was  such  uncon- 
sciousness occasioned  by  disease  or  undue  and 
imprudent  exposure?  Answer.  First,  uncon- 
scious ;  second,  occasioned  by  some  temporary 
affliction,  without  undue  and  imprudent  ex- 
posure. " 

Before  Jackson  and  Taft,  Circuit  JudgM^ 
And  Barr  District  Judge, 

Mewn.  Osbom  A  Hills,  for  plaintiff  in 
error: 

The  question  involved  in  the  first  assignment 
of  error  was  not  subject  to  the  objection  made 
to  it  and  sustained  by  the  court. 

The  information  sought  was  not  immaterial 
or  irrelevant  and  the  question  called  for  an 
answer  that  would  be  the  assertion  of  a  fact, 
dependent  perbapa  in  some  measure  upon 
opinion,  but  still  competent. 

Beatty  v.  Qilmore,  16  Pa.  468.  66  Am.  Dec. 
614;  Hopt  V.  Utah,  120  U.  S.  430,  80  L.  ed. 
708;  Com.  v.  Stvrtivant,  117  Mass.  122, 19  Am. 
Rep.  401;  Patrick  v.  The  J.  Q.  Adame,  19  Mo. 
78 

The  evident  purpose  of  the  inquiry  of  the 
doctor  was  to  prove,  by  the  use  of  a  hypothet- 
ical question,  an  allegation  without  first  in- 
troducing in  evidence  facts  from  which  such 
a  state  oi  affairs  might  legitimately  have  been 
found. 

This  was  not  permissible,  for  a  hypothetical 
question  should  be  based  on  what  has  been 

§  roved  in  the  case;  and  there  should  be  evi- 
cnce  before  the  jury  in  support  of  the  hy- 
pothesis of  such  probative  strength  that  the 
judge  would  be  warranted  in  submitting  such 
facts  to  the  jury  for  their  finding. 

Nave  V.  Tucker,  70  lod.  16;  JJexter  v.  Hall, 
82  U.  S.  15  Wall.  9,  21  L.  ed.  78;  Hathaioay 
T.  National  />.  In:  Co.  48  Yt.  886;  1  Greenl. 
Ev.  581,  note  D. 

All  the  plaintiff's  rights  in  this  action  arose 
nnder  the  certificate  of  insurance  and  under 
the  contract  as  the  parties  thereto  made  it,  and 
In  the  light  of  all  the  testimony  the  plaintiff 
was  not  entitled  to  recover. 

Tennant  v.  Travdera  Ine.  Oo.  81  Fed.  Rep. 
822;  Richardeon  v.  Trateiere  Iru.  Oo.  46  Fed. 
Rep.  848. 

If  Dorgan  was  intoxicated  at  all,  or  under 
the  influence  of  liquor  to  such  an  extent  as  to 
cause  him  to  fall  into  the  creek  and  so  be 
drowned,  the  plaintiff  could  not  recover. 

Any  degree  of  intoxication  greatly  enhanced 
the  liability  to  accident,  and  defendant  had  a 
right  to  contract  against  the  assumption  of 
«uoh  a  risk,  and  did  so. 

Sfiader  v.  Baihoay  Pam.  Aesur.  Ins,  Co,  cf 
Eartford,  Conn.  3  Hun,  424:  Duran  v.  Stand- 
urd  L  d  Ace,  Ine.  Co.  18  L.  R.  A.  687,  68  V t 
442;  Bnyleee  v.  Irawlere  Ins.  Co.  of  Hartford, 
14  Blalchf.  148;  Uaoorobie  v.  Accident  Ine.  Co. 
88  Soot.  L.  Rep.  291 . 

Mewre.  Irish  A  ECnappen*  for  defendant 
Id  error* 
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The  surgeon  who  operated  at  the  autopsy 
was  properly  asked:  Q.  Sopposinf  a  persoa 
to  have  fallen  and  been  stunned  in  ahallow 
water  where  he  made  very  little  struggle,  state 
whether  what  you  found  to  be  the  condition 
of  the  lungs  would  be  what  would  be  expected 
where  a  man  came  to  bis  death  in  that  man- 
ner. 

Hopt  V.  Vtah,  120  U.  8. 480,  80  L.  ed.  708L 

The  theory  of  the  plaintiff  in  the  court  be- 
low is  that  Dorgan  fell  and  stunned  himself » 
probably  on  some  of  the  stones,  before  be 
rolled  into  the  water,  and,  being  unable  to  help 
himself,  was  drowned.  If  the  accident  oo- 
curred  in  this  manner,  it  was  the  proximate 
cause  of  the  injury. 

Barry  v.  VnitA  Statee  Mui.  Aec  Ano.  » 
Fed.  Rep.  712;  Trew  v.  Railway  Pa»e.  Astur. 
Co.  6  Hurlst  &  N.  889;  Wimpear  v.  Accident 
In:  (^.  L.  R  6  Q.  B.  Div.  42;  Mallory  v. 
Travellers  Ine.  Co.  47  N.  Y.  68, 7  Aul  Rep.  10. 

If  •no  permanent  disease  is  diown  to  have 
been  upon  Dorgan,  a  mere  temporary  ailment 
would  not  have  been  a  defense  tu  the  policy. 

Brovon  v.  Metropolitan  L.  Im.  Co.  65  Mich. 
806. 

Tail»  Circuit  Judge,  delivered  the  opinion 
of  the  court : 

There  are  twenty -five  assignments  of  error. 
Of  these,  eleven  relate  to  rulings  upon  evi- 
dence. The  court  refused  to  permit  defend- 
ant to  ask  this  question  of  a  witness  who 
found  the  body  of  the  deceased  in  the  water  r 
**lf  he  had  been  standing,  in  your  judgment 
would  it  have  been  possible  for  him  to  have 
fallen  in  the  water  in  the  position  in  which 
you  found  him?"  We  think  the  objection  to 
this  question  was  properly  sustained.  It 
asked  for  an  opinion  of  the  witness  on  facts 
which  it  was  quite  possible  for  the  witness 
to  have  detailed  to  the  jury,  so  that  the  jury 
might  have  drawn  its  own  inference.  That 
there  are  cases  where  the  judgment  of  a  wit- 
ness as  to  distance  and  other  circumstances 
may  be  directly  asked  him  is  true,  but  such 
(]^ucstions  are  not  pertnissible  when  it  is  prac- 
ticable to  draw  out  with  exactness  the  data 
upon  which  such  judgment  must  be  founded. 
Parker  v.  Boston  d  H.  8.  B.  Oo.  109  Mass. 
499.  It  must  be  left  somewhat  to  the  trial 
court,  and  in  the  exercise  of  its  discretion 
upon  this  question  we  do  not  think  the  court 
erred.  The  same  obiecttion  was  properly  sus- 
tained to  the  question :  **  Had  Mr.  Dorgan 
rolled  from  the  position  that  he  was  found 
sitting  in  at  the  point  of  the  island  to  the 
right  in  the  stream,  what  would  the  position 
of  his  lK)dy  have  been  with  reference  to  the 
position  it  was  in  when  tou  found  it?"  This 
was  to  ask  the  witness  tne  question  whether, 
in  his  opinion,  Dorgan  might  have  rolled 
from  the  place  where  he  was  sitting  to  the 

f^lace  where  he  was  found,  and  called  for  an 
nference  which  it  was  proper  tiiat  the  Jury 
alone  should  draw. 

On  the  other  hand,  the  following  question 
was  properly  allowed  to  be  put  to  the  phy- 
sician who  performed  the  autopsy:  ''Sup- 
posing a  person  to  have  fallen  and  been 
stunned  in  shallow  water,  where  he  made 
very  little  struggle,  state  whetiier  what  you 
found  to  be  the  condition  of  the  lungs  w<ni1<I 
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be  what  woald  be  expected  where  a  man  came 
to  his  death  in  that  manner. "  Answer :  **  I 
say,  yes.  It  was  precisely  what  we  would 
have  expected  under  all  the  circumstances. 
We  all  agreed  to  that. "  The  witness  was  an 
expert,  and  it  was  proper  to  ask  his  ludg- 
ment  of  the  conditions  which  be  found  in  the 
body  of  the  deceased,  and  what  they  indicated 
as  to  the  cause  of  death. 

The  fourth  assignment  of  error  was  that 
the  court  erred  in  refusing  to  strike  out  the 
testimony  of  the  plaintiif  below  when  the 
plaintiff  rested  her  case.  This  was  equiva- 
lent  to  a  motion  to  direct  a  verdict  for  the 
defendant  on  the  plaintiff's  evidence.  It  has 
been  decided  a  number  of  times  by  the  Su- 
preme Court  of  the  United  States  that  if,  after 
making  such  a  motion,  the  defendant  intro- 
duces evidence,  he  waives  any  error  which 
the  court  may  have  made  in  not  sustaining 
the  motion.  AecideM  Ins,  Co,  of  N,  A.  v. 
Orandai,  120  U.  S.  537,  80  L.  ed.  740;  Mrth- 
om  Pac.  R.  Co,  y.  Maret,  128  U.  S.  710,  81 
L.  ed.  296;  JJ-nion  ln»,  Co.  of  PhUaddphiaY. 
Smith,  124  U.  S.  405,  81  L.  ed.  497. 

The  sixth  and  seventh  assignments  of  error 
are  based  on  the  refusal  of  the  court  to  per- 
mit questions  which  had  been  previously  an- 
swered, and  which  were  leaaing  in  form. 
We  fully  approve  the  action  of  Uxe  court  in 
refusing  to  allow  these  questions  to  be  put 
after  a  similar  one  had  been  once  answered. 
The  practice  of  counsel  in  repeating  the 
question  for  the  purpose  of  emphasizing  the 
answer  with  the  Jury  is  not  to  be  encouraged. 

The  eighth  assignment  of  error  is  based 
on  the  action  of  the  court  in  refusing  to  al- 
low the  following  question:  ''You  have 
heard  the  testimony  in  this  case  about  the 
autopsy?  Answer. .  I  have.  Question.  In 
your  judgment,  from  that  testimony,  doctor, 
would  you  say  that  the  autopsy  was  such  as 
to  enable  a  puysician  to  state  with  any  de- 

S'ee  of  certainty  the  cause  of  the  death  of 
r.  Dorgan?"  This  question  was  clearly 
incompetent,  because  it  asked  the  witness, 
who  was  a  physician,  to  make  his  own  in- 
ference as  to  what  the  evidence  of  the  other 
witness  tended  to  show,  and  then,  upon  such 
inference,  to  give  bis  opinion.  To  properly 
elicit  his  opinion  as  to  the  character  of  the 
autopsy,  and  Its  usefulness  in  showing  the 
cause  of  the  death,  counsel  should  have  stated 
the  scope  and  character  of  the  autopsy  as  he 
understood  it,  so  that  the  Jury,  in  weighing 
the  answer  of  the  witness,  coufd  know  exactly 
upon  what  facts  it  was  based.  The  difference 
between  this  Question  and  the  one  put  to  the 
physician  periorming  the  autopsy  is  that  here 
the  witness  was  askM  to  weiffh  other  men's 
evidence,  a  function  peculiarly  belonging  to 
the  Jury,  while  there  the  witness  was  asKed 
an  expert  opinion  of  bodily  conditions  which 
he  saw  with  his  own  eyes.  Had  the  physi- 
cian whose  Judgment  of  the  autopsy  was 
asked  been  present  at  the  autopsy,  a  question 
calling  for  his  opinion  as  to  its  evidential 
weicrht  in  determining  the  cause  of  death 
would  have  been  a  proper  one. 

The  ninth  and  tenth  assignments  of  error 
are  based  on  the  ruling  of  the  court  allowing 
the  physician  who  made  the  autopsy  to  an- 
swer the  question  whether  there  was  any  oc- 
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casion  for  making  what  was  called  an  air  or 
water  test  with  the  heart  of  the  deceased. 
He  stated  that  there  was  no  need  of  such  a 
test.  We  think  that  this  was  competent, 
because  the  sufficiency  of  the  autopsy  to  show 
the  normal  or  abnormal  condition  of  th» 
heart  had  been  questioned  by  evidence  intro* 
duced  for  the  defendant,  and  it  was,  of  course, 
proper  to  show  that  tne  test  suggested  by  tho 
defendant's  witnesses  were  in  this  case  not 
necessary. 

The  eleventh  assignment  of  error  was  based 
upon  the  action  of  &e  court  in  sustaining  th» 
objection  to -this  question  put  to  the  physi- 
cian making  the  autopsy:  "Had  it  beeA 
intimated  to  you  in  any  way  that  Thomas 
Dorgau  had  been  drinking  that  day?"  An- 
swer: ''It  had."  The  witness  had  stated 
previously  that  he  had  examined  the  stomach 
to  see  if  there  was  any  trace  of  alcohol  in  it. 
It  was  an  issue  of  fact  as  to  whether  he  cut 
open  the  stomach  or  not.  He  said  that  h» 
did,  and,  as  a  circumstance  tending  to  cor- 
roborate him,  it  was  here  sought  to  show  that 
his  intention  had  been  directed  to  the  ques- 
tion whether  Dorian  had  been  drinking  that 
day.  This  question  was  clearly  admissible 
and  relevant.  It  was  no  more  than  to  ask  the 
witness  what  the  purpose  and  scope  of  hia 
investigation  was. 

The  twelfth  assignment  of  error  was  based 
on  the  refusal  of  the  court  to  instruct  the  Jury 
that  on  the  undisputed  evidence  in  the  case 
the  plaintiff  was  not  entitled  to  recover.  Wo 
are  very  clear  Uiat  this  request  was  rightly 
refuses 

The  defendant  made  two  issues.  The  first 
issue  was  that  the  policy  was  void  by  reason 
of  the  alleged  misrepresentation  by  the  in- 
sured that  he  had  not  had,  and  was  not  sub- 
ject to,  fits,  disordere  of  the  brain,  or  any 
mental  or  bodily  infirmity.  The  evidence  of 
the  autopsy  at  tne  time  of  his  death  was  that 
his  vital  organs  were  in  a  normal  condition, 
though  he  was  suffering  from  a  slight  cold 
in  the  bronchial  tubes.  The  evidence  of  two 
witnesses  introduced  by  the  defendant  was 
that  he  had  a  structural  defect  of  the  heart 
which  caused  dizziness.  The  normal  condi- 
tion of  the  heart,  as  testified  to  by  the  physi- 
cian performing  the  autopsy,  tended  to  rebut 
this  evidence,  and  the  question  of  fact  was 
for  the  jury,  the  burden  being  upon  the  com- 
pany to  show  a  breach  of  the  warranty. 

Tne  second  issue  was  as  to  whether  the 
manner  and  cause  of  the  death  brouirht  it 
within  the  policy.  The  burden  of  proof  on 
this  issue  was*  upon  the  plaintiff.  The  de- 
ceased was  found  in  the  water,  with  his  face 
in  sudi  a  position  that  death  might  have  comet 
from  suffocation  by  drowning,  ii  he  had  been 
rendered  unconscious  before  or  after  striking*  , 
the  water.  There  were  bruises  upon  the  fore- 
head of  the  deceased,  indicating  that  bis  head 
had  struck  something  hard,  and  the  bruises 
were  of  a  character  sufficient,  as  testified  to 
by  an  expert  witness,  to  have  produced  un- 
consciousness. The  cireumstances  surround- 
ing the  death,  therefore,  were  consistent  with 
the  theory  that  the  deceased  had  slipped  and 
fallen  in  such  a  way  as  to  strike  upon  his 
head  against  a  hard  substance,  producing 
unconsciousness,  in  which  helpless  state  sui- 
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focation  by  drowning  followed.  This  was 
one  explanation  of  the  death  consistent  with 
the  absence  of  disease  as  a  moving  or  contrib- 
uting cause  to  the  accident,  and  certainly 
brought  the  case  within  the  terms  of  the  pol- 
icy. Then  there  was  another  possible  view 
which  the  jury  in  fact  took,  and  which  will 
be  discussed  hereafter.  Whether  one  or  the 
otlier  theory,  or  still  another,  satisfied  the 
circumstances  of  the  case,  it  was  for  the  jury 
to  decide.  The  court  had  no  right  to  usurp 
the  functions  of  the  jury  in  this  respect. 

The  sixteenth  assignment  of  error  is  based 
on  the  following  charge  to  the  jury.  "I 
have  been  requested  by  the  plaintiff's  coun- 
sel to  instruct  you  something  in  regard  to 
the  inferences  to  be  drawn  from  the  condi- 
tion of  Dorgan  at  the  time  of  this  insurance, 
or  about  that  time,  as  disclosed  by  the  testi- 
mony about  the  condition  of  the  heart,  as  is 
covered  by  the  physicians,  as  giving  •  out 
the  alleged  rattle  or  murmur.  Now,  gentle- 
men, if  the  murmur  or  sound  of  disordered 
action  which  were  indicated  at  or  before  the 
time  when  Dorgan  made  this  application 
for  insurance  was  simply  an  occasional  con- 
sequence or  mere  debility, — an  'anaemic  con- 
dition* they  term  it  in  scientific  language 
(which  means  the  same  thin^,  more  or  less)  ; 
no  more  or  less  than  a  debilitated,  enfeebled 
condition,  lacking  of  strength  and  vitality,— 
if  that  was  the  case,  if  what  Dr.  Pratt  heard, 
and  afterwards  what  Dr.  Osborn  heard,  was 
simply  an  anaemic  murmur,  an  occasional 
result  only  of  a  weakened  and  enfeebled  con- 
dition of  the  body,  that  would  not  be  such 
a  disease  or  bodily  infirmity  as  is  warranted 
aeainst.  This  is  but  an  amplification  of 
what  I  have  already  explained  to  you,  and 
is  a  mere  continuation  by  parts  of  the  gen- 
€ral  proposition  which  I  have  laid  down  to 
vou,  namely,  that  the  defect  or  disease  must 
be  one  of  a  definite  and  somewhat  permanent 
character. " 

The  charge  was  in  relation  to  the  warranty 
that  the  insured  had  never  had,  and  was  not 
subject  to,  fits,  disorders  of  the  brain,  or 
any  bodily  and  mental  infirmity. 

The  court  had  charged  the  Jury  previously 
that  it  was  not  material  whether  tne  insured 
knew  his  actual  condition  or  not  at  the  time 
he  made  his  application,  if  in  fact  his  war- 
ranty was  not  true.  Th&»court  told  the  jury 
that  in  determining  the  question  whether 
the  insured  was  or  was  not  inflicted  with  any 
disease  or  bodily  or  mental  infirmity  they 
were  to  inquire  whether  he  had  some  specific 
ailment;  that  it  would  not  come  within  the 
scope  of  this  warranty  that  he  might,  like 
other  men  or  the  generality  of  men,  have 
been  subject  to  occasional  attacks  of  the  kinds 
that  are  specified,  **  but  there  must  have  been 
some  specific  determination  towards  such 
-condition  of  the  body,  or  some  part  of  it,  as 
would  amount  to  a  disease  or  a  bodily  in- 
firmity." 

It  seems  to  us  that  the  court  accurately 
stated  the  legal  effect  of  the  contract  con- 
tained in  the  application  and  the  policy. 
An  anaemic  murmur,  it  was  admitted,  in- 
dicated no  structural  defect  of  the  heart,  but 
arose  simply  from  mere  temporary  debility 
or  weakenea  condition  of  the  body.    We  do 
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not  think  that  this  comes  within  the  defini* 
tion  of  ''bodily  or  mental  infirmity,"  as  the 
term  is  used  in  the  application.  The  state- 
ment in  the  application  by  the  insured  did 
not,  either  in  his  contemplation  or  that  of 
the  company,  refer  to  any  mere  temporary 
ailment  or  indisposition  which  did  not  tend 
to  weaken  and  undermine  the  constitution  at 
the  time  of  taking  membership.  Pudritakp 
V.  Supreme  Lodge  K.  qf  H,  76  Mich.  428; 
Brown  v.  Metropolitan  L,  Ins.  Co,  65  Mich. 
806;  Mutual  Ben,  L.  Ine,  Oo.  v.  Datieee^ 
87  Ey.  541 ;  Manhattan  L,  Ins.  Co,  v.  Fran- 
eiseo,  84  U.  S.  17  Wall.  672.  21  L.  ed.  698. 

The  seventeenth  assignment  of  error  ia 
based  on  the  following  charge  of  the  court: 
''If  the  condition  of  Dorgan  contributing  to 
his  death  was  produced  by  imprudent  and 
wanton  exposure  of  himself  to  the  perils  of 
the  day, — the  cold, — and  such  exposure  was 
grossly  imprudent,  in  consequence  of  any 
physical  condition  that  he  may  have  been 
in,  then  his  death,  if  that  imprudence  con- 
tributed to  his  death,  would  not  be  within 
the  scope  of  his  policy  or  entitle  a  recovery.* 

This  should  be  taken  in  connection  with 
the  part  of  the  charge  recited  in  the  twenty- 
second  assignment  of  error :  **  It  is  not  such 
exposure  as  men  usually  are  going  to  take; 
such  as  is  incident  to  the  ordinary  habits 
and  customs  of  life.  Such  an  exposure  as 
that  does  not  come  within  the  range  of  a  de- 
fense. An  exposure,  in  order  to  have  been  a 
contributing  cause,  and  so  defeat  the  plain- 
tiff's right  to  recovery  in  this  case,  must  bo 
something  beyond  the  ordinary,  or  a  wanton, 
a  piece  of  gross,  carelessness,  as  we  would 
term  such  in  our  designation  of  a  i>er8on's 
conduct  in  the  usual  walks  of  life.  If  Dor- 
gan was  at  the  time  in  an  enfeebled  physical 
condition,  that  circumstance  may  be  taken 
into  account  in  determining  whether  he  was 
making  an  imprudent,  wanton,  and  reckless 
exposure  of  himself,— of  his  life  and  health ; 
but  if  the  exposure  to  which  he  submitted 
himself  was  of  a  less  degree  than  that,  and 
such  as  I  have  described,  then  it  is  not  with- 
in the  terms  of  the  policy." 

We  think  the  language  of  the  court  prop- 
erly explained  to  the  jury  what  was  meant 
by  the  words  ''voluntary  exposure,  unneces- 
sary danger,  and  hazardous  adventure."  It 
is  questionable  whether  there  was  anything 
in  the  evidence  requiring  the  plaintiff  to  ex* 
elude  the  possibility  that  death  might  have 
occurred  by  reason  of  exposure. 

The  eighteenth  assignment  of  error  was 
based  on  this  charge  of  the  court :  "  If  you 
are  satisfied  from  uio  evidence  that  he  was  at 
the  time  intoxicated,  so  as  not  to  be  able  to 
manage  himself, — ^that  is,  not  the  result  of 
simply  taking  a  drink,  one  or  more,  perhaps, 
but  if  he  was  so  intoxicated,  as  that  he  was 
not  fairly  able  to  take  care  ef  himself  pru- 
dently and  properly, — and  that  contributed 
to  the  result,  then  such  a  result  would  noi 
be  within  the  scope  of  the  policy." 

It  is  objected  to  this  charge  that  by  the 
policy,  if  the  death  happened  while  the 
insured  was  under  the  influence  of  intoxi- 
catinff  drinks,  no  recovery  could  be  had, 
even  if  such  condition  did  not  contribute  to 
the  result.    It  is  not  neceasary  for  us   u^ 
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answer  the  question  of  construction  thus 
•suggested,  because  of  the  evidence  as  to  in - 
toxi^tion.  There  was  no  evidence  that 
the  insured  was  intoxicated,  except  so  far 
«s  two  circumstances  tended  to  show  it. 
These  were— First,  the  opportunity  to  drink 
.afforded  by  the  liquor  which  the  fishing 
party  brought  with  them;  and,  second,  the 
•circumstances  of  the  death,  which  were  of 
such  a  character  that  the  result  might  have 
been  contributed  to  by  the  intoxication  of 
the  deceased.  Without  this  latter  possibility 
thei'e  would  have  been  no  evidence  of  any 
intoxication  which  the  court  could  have  sub- 
mitted  to  the  jury.  Unless  the  intoxication 
did  contribute  to  the  death,  therefore,  no 
around  existed  for  saying  that  insured  was 
intoxicated  at  all.  Uence  the  plaintiff  in 
•error  was  not  injured  by  the  failure  of  the 
court  to  cover  in  his  charge  a  hypothetical 
-case  which  there  was  no  evidence  to  support. 

The  twentieth  and  twenty -first  assignments 
of  error  are  based  on  exceptions  taken  to  the 
following  charge  of  the  court :  "  If  you  find 
•that  branch  in  favor  of  the  plaintiff,  you  will 
then  pass  on  to  the  second,  and  inquire 
^whether  or  not  this  deatli  resulted  from  some 
accident;  simply  as  from,  well,  being  in 
the  brook,  stumbling  there  and  falling  down, 
«nd  becoming  unconscious,  and  then  drown- 
ing. Was  that  the  fact,  or  was  it,  or  might 
it  with  equal  probability  have  been,  the 
truth  that  from  some  condition  that  he  was 
in,  either  one  of  considerable  long  continu- 
ance or  short  duration,  it  is  no  matter  which, 
lie  fainted  .away,  and  fell  into  the  brook? 
Whether  he  fell  in  before  or  after  his  death 
'would  be  of  no  consequence.  Inquire  what 
'was  the  fact  in  reference  to  that.  You  must 
t>c  satisfied  by  a  preponderance  of  the  evi- 
^lenoe,  gentlemen,  before  you  can  render  a 
'verdict  for  the  plaintiff  in  this  case  on  that 
%>ranch  of  the  case ;  you  must  be  satisfied  that 
«  preponderance  of  the  evidence  establishes 
tlie  fact  that  the  death  was  the  result  of  an 
accident  only,  without  the  concurrence  of 
any  cause  resulting  from  any  disorder  or 
•disease  or  infirmity  or  deformity  of  Dorgan*B 
Tital  organs." 

We  think  this  correctly  stated  the  law  of 
the  case.  The  language  expressly  excepted 
to,  namely,  "Whether  he  fell  in  before  or 
after  his  death  would  be  of  no  consequence,  ** 
liad  application  to  what  the  court  stated  im- 
mediately before,  namely,  that  if  his  fainting 
away  and  falling  into  the  brook  had  been 
the  result  of  his  bodily  condition,  whether 
of  considerable  long  continuance  or  short 
•duration,  the  death  would  not  be  within  the 
policy,  and  that,  no  matter  whether  he  fell 
in  before  or  after  his  death,  he  could  not  re- 
cover. As  the  charge  is  printed,  the  sen- 
tence is  separated  from  that  to  which  it  evi- 
•flently  belongs,  and  a  different  sense  at  first 
is  given  to  it.  We  have  no  doubt  that  in 
the  charge  to  the  jury  the  sentcDce  was  put 
'Where  it  really  belongs,  as  a  mere  qualifica- 
tion or  explanation  of  the  sentence  immedi- 
ately preceding. 

The  twenty -third  assignment  of  error  is 
based  on  the  language  of  the  court  given  to 
-tbe  Jury  in  answer  to  the  question  put  by 
them.    The  language  was  as  follows :    "  Qen- 


tlemen  of  the  jury,  I  received  a  oommuni* 
cation  from  your  foreman  that  you  wish 
instructions  upon  this  question  of  whether 
deceased,  when  he  was  on  the  bank  of  the 
brook,  was  overtaken  with  some  temporary 
trouble  that  caused  him  to  fall  in  and  was 
drowned,  woula  that  be  considered  only  ac- 
cidental ?  I  instruct  you,  if  he  was  at  that 
moment  overtaken  with  a  trouble  of  which 
he  was  subject, — that  is,  from  a  recurrence 
of  a  trouble  to  which  he  was.  subject. — and 
he  then  fell  in  the  brook  and  was  drowned, 
that  that  would  not  be  a  case  where  a  recovery 
could  be  had  upon  the  policy  because  hit 
physical  condition  was  a  part  of  the  causes 
contributing  to  the  death ;  but  if  the  tem- 
porary trouble  spoken  of  in  this  question 
was  one  of  which  he  was  not  subject,  but 
was  something  entirely  unusual  and  uncom- 
mon with  him,  and  that  he  at  that  time  fell 
into  the  brook  and  was  dvowned,  that  would 
be  an  accident,  and  the  death  would  be  ac* 
cidental  only." 

The  jury  found  that  the  insured  was  un- 
conscious when  he  fell  into  the  brook,  and 
that  the  unconsciousness  was  due  to  a  tern- 
porary  affliction,  in  accordance  with  this 
charge. 

The  twenty-fifth  assiirnment  of  error  is 
based  on  the  refusal  of  the  court  to  vacate 
and  set  aside  the  verdict  on  the  ground  that 
the  three  special  findings  of  the  jury  could 
not  sustain  their  general  verdict. 

Upon  these  two  assignments  of  error  arises 
the  main,  diflScult,  and  doubtful  question  in 
the  case.  The  policy  provided,  as  we  have 
already  seen,  that  the  benefits  under  it  ex- 
tended to  the  death  of  the  insured  through 
external,  violent,  and  accidental  means,  and 
that  it  should  not  cover  accidental  injuries 
or  death  resulting  from  or  caused  directly 
or  indirectly,  wholly  or  in  part,  by  or  in 
consequence  of  fits,  vertigo,  somnambulism, 
or  any  disease  existing  prior  or  subsequent 
to  the  date  of  the  certificate,  or  to  any  cause 
excepting  where  the  injury  was  the  sole 
cause  of  the  disability  or  death.  In  the  ap- 
plication the  deceased  stated  that  he  was 
aware  that  the  insurance  would  not  extend 
to  **any  bodily  injury  happening,  directly 
or  indirectly,  in  consequence  of  disease,  or 
to  death  or  disability  caused  wholly  or  in 
part  by  bodily  infirmities  or  disease,  or  to 
any  case  where  the  accidental  injury  was  not 
the  proximate  and  sole  cause  of  disability  or 
death. " 

It  is  well  settled  that  an  involuntary  death 
by  drowning  is  a  death  by  external,  violent, 
and  accidental  means.  Trew  v.  Railway 
Amir.  Co.  6  Hurlst.  &  N.  888 ;  Winspear  v. 
Acctde^H  Ins,  (Jo.  L.  R.  6  Q.  B.  Div.  43; 
Reynolds  v.  Accidental  In$.  Co,  *Z2  L.  T.  N. 
8.  820. 

We  are  of  the  opinion  that  in  the  legal 
sense,  and  within  the  meaning  of  the  last 
clause,  if  the  deceased  suffered  death  by 
drowning,  no  matter  what  was  the  .cause  of 
his  falling  into  the  water,  whether  disease 
or  a  slipping,  the  drowning,  in  such  case, 
would  be  the  proximate  and  sole  cause  of  the 
disabiliiy  or  death,  unless  it  appeared  that 
death  would  have  been  the  result,  even  had 
there  been  no  water  at  hand  to  fall  into.    Tha 

40 


«a6 


United  States  Cibcuit  Court  of  Affsalb. 


disease  would  be  but  the  condition;  the 
drowning  would  be  the  moying,  solo,  and 
proximate  cause. 

In  Winspear  v.  Accident  Ins.  Ch.^  L.  R.  6 
Q.  B.  Div.  42,  the  terms  of  the  policy  pro- 
vided "that  it  should  cover  any  personal  in- 
jury caused  b^  accidental/  external,  and 
visible  means,  if  the  direct  effect  of  such  in- 
jury should  occasion  his  death ;  and  it  pro- 
vided, further,  that  it  should  not  extend  to 
any  injury  caused  by  or  arising  from  natural 
disease  or  weakness,  or  exhaustion  consequent 
upon  disease."  The  insured  was  seized  with 
an  epileptic  fit  and  fell  into  a  stream,  and 
was  there  drowned  while  suffering  from  a  fit. 
It  was  held  that  the  death  was  within  the 
risk  covered  by  the  policy,  and  that  the  pro- 
Tiso  did  not  apply. 

In  Lawrence  v.  Accidental  Ins.  Co.,  L.  R. 
7  Q.  B.  Div.  216,  the  policy  provided: 
''This  policy  covers  injuries  accidentally 
occurring  from  material  and  external  cause 
operating  upon  the  person  of  the  insured, 
where  such  accidental  injury  Is  the  direct 
and  sole  cause  of  the  death  to  the  insured, 
but  it  does  not  insure  in  case  of  death  arising 
from  fits,  ...  or  any  disease  whatso- 
ever, arising  before  or  at  the  time  or  follow- 
ing such  accidental  injury,  whether  conse- 
quent upon  such  accidental  injury  or  not, 
and  whether  causing  such  death  directly  or 
Jointly  with  such  accidental  injury." 

The  insured,  while  at  a  railway  station, 
was  seized  with  a  fit,  and  fell  forward  off 
the  platform  across  the  railway,  when  an  en- 
gine and  carriages  which  were  passing  went 
over  his  body,  and  killed  him.  It  was  held 
that  **the  death  of  the  insured  was  caused  by 
an  accident,  within  the  meaning  of  the  pol- 
icy, and  that  the  insurers  were  liable." 

Jbfr.  Justice  Watkin  Williams  said  in  this 
case:  "The  true  meaning  of  this  proviso  is 
that,  if  the  death  arose  from  a  fit,  the  com- 
pany are  not  liable,  even  though  accidental 
injury  contributed  to  the  death  in  the  sense 
that  the^  were  both  causes,  which  operated 
jointly  m  causing  it.  That  is  the  meaning, 
in  my  opinion,  of  this  proviso.  But  it  is 
essential  to  tliat  construction  tJiat  it  should 
be  made  out  that  the  fit  was  a  cause,  in  the 
sense  of  being  the  proximate  and  immediate 
cause  of  the  death,  before  the  company  are 
exonerated,  and  it  is  not  the  less  so  because 
you  can  show  that  another  cause  intervened 
and  assisted  in  the  causation. " 

After  giving  some  illustrations,  the  learned 
justice  continued:  "I  therefore  put  my  de- 
cision on  the  broad  ^ound  that,  according 
to  the  true  construction  of  this  policy  and 
this  proviso,  this  was  not  an  act  arising  from 
a  fit,  and  therefore  whether  it  contributed  di- 
rectly or  indirectly,  or  by  any  other  mode, 
to  the  happening  of  the  subsequent  accident, 
seems  to  me  wholly  immaterial,  and  the  judg- 
ment of  the  court  ought  to  be  in  favor  of  the 
plaintiff." 

These  cases  are  referred  to  with  approval 
by  Mr.  Justice  Gray  in  delivering  the  opin- 
ion of  the  Supreme  Court  in  case  of  Accident 
Ins.  Go.  of  N.  A.  v.  Orandal,  120  U.  S.  527- 
582.  20  L.  ed.  740-742.  They  sufficiently 
establish  the  proposition  that,  if  the  deceased 
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in  this  case  died  by  drowning,  then  drown- 
ing was  in  law  the  sole  and  proximate  cause- 
of  the  disability  or  death. 

We  now  proceed  to  inquire  whether.  If  the- 
fall  of  the  deceased  into  the  water  was  caused. 
by  fits,  vertigo,  or  any  disease,  such  acci> 
dental  death  could  be  said,  within  the  mean- 
ing of  the  policy,  to  have  been  "caused  di- 
rectly or  indirectly,  wholly  or  in  part,  by 
or  in  consequence  of  such  fits,  vertigo,  or 
disease."    In  our  opinion  the  adjective  "ac- 
cidental" qualifies  not  only  "injuries,"  but 
also  "deatJi,"   and  therefore  an   accidental 
death  b;^'  drowning  does  result  from,  and  is- 
caused  indirectly  oy,  fits,  vertigo,  or  other 
disease,  if  the  fall  into  the  water,  from  which, 
drowning  ensues,  is  caused  by  such  disease. 
The  exception  is  broader  than  the  exceptiuns- 
in  the  policies  considered  in  the    ^y^nspealr 
and  the  Lawrence  Cases,  and  is  made  so  by 
the  use  of  the  word  "  indirectly. "    As  can  be 
seen  from  the  words  of  Mr.  Justice  Williams 
quoted  above  in  the  Lawrence  Case,  if  that 
policy  had  provided  that  it  should  not  apply 
to  an  accident  to  which  a  fit  contributed  in- 
directly,  the  company   would  not,    in  hia- 
opinion,,  have  been  liable. 

We  are  therefore  finally  brought  to  the- 
question  what  the  words  "disease  and  bodily 
infirmity"  include.  We  think  the  charge  or 
the  court  below  upon  this  point  must  be  sus- 
tained. In  a  broiul,  generic  sense,  any  tem- 
porary trouble  by  reason  of  which  a  man  lose» 
consciousness  is  a  disease.  It  is  a  condition 
of  the  body  not  normal,  and  produced  by  the 
imperfect  workine  of  some  function,  but  a» 
the  imperfect  working  is  not  permanent,  and 
the  body  returns  at  once,  or  in  a  short  period. 
of  time,  to  its  normal  condition,  it  does  not 
rise  to  the  dignity  of  a  disease.  A  fainting 
spell  produced  by  indigestion  or  a  lack  cnT 
proper  food  for  a  number  of  hours,  or  from, 
any  other  cause  which  would  not  indicata- 
any  disease  in  the  body,  but  would  show  a. 
mere  temporary  disturbance  or  enfeeblement^ 
would  not  come  within  the  meaning  of  the- 
words  "  disease  and  bodily  infirmity,  "as  used, 
in  this  policv. 

It  is  a  well -settled  rule  in  the  construct!  oo. 
of  insurance  policies  of  this  character,  which. 
the  insured  accepts  for  the  purpose  of  cover- 
ing all  accidents,  to  construe  all  language- 
used  to  limit  the  liability  of  the  company, 
stronglv  against  the  company.    Policies  are- 
drawn  by  the  legal  advisers  of  the  company, 
who  study  with  care  the  decisions  of  tho 
courts,  and,  with  those  in  mind,  attempt  U^ 
limit  as  narrowly  as  possible  the  scope  of 
the  insurance.    It  is  only  a  fair  rule,  there- 
fore, which  courts  have  adopted,  to  resolve- 
any  doubt  or  ambiguity  in  favor  of  the  in- 
sured and  against  the  insurer.    Fiiton  v.  Ac- 
cidental  Death  Ins.  Co.  17  C.  B.  N.  8.  122 ; 
Accident  Ins.  Co.  of  N.  A.  v.    Crandal,  120- 
U.    8.    527-533,  30  L.    ed.   740-748;  United 
States  Mut.  Ace.  Asso.  v.    I^ewman,  84  Va. 
52 ;  Healey  v.  Northwest  Mut.  Ace.  Asso.  18S 
111.  556,  9  L.  R.  A.  371.     Our  view  of  what 
the  word  "disease"  must  be  limited  to  in  thie 
policy  is  sustained  by  the  decisions  of  the 
supreme  court  of  Michigan  in  Pudritzky  t. 
Supreme  Lodge  K.  of  H.  76  Mich.  428,  aiKfi 
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Brown  y,  Metropolitan  L.  Ins,  Co.  65  Mich. 
806,  and  also  bj  Mutual  Benefit  L.  Ina.  Co, 
▼.  Bariess,  87  Ky.  541. 

In  ManJiattan  L,  Ins,  Co.  y,  Francisco^  84 
U.  S.  17  Wall.  672,  21  L.  ed.  698,  a  physi- 
cian testified  that  the  person,  who  had  died 
twentj-four  da^s  after  the  policy  issued,  had 
the  disease  of  indigestion,  torpid  liver,  and 
colic,  and  that  he  died  from  acute  hepatitis ; 
whereas  several  acquaintances  of  the  deceased 
testified  that  they  had  never  known  him  to 
be  unwell,  or  if  so  more  than  very  slightly, 
and  that  thev  considered  him  to  be  a  healthy 
man.  The  defense  of  the  insurance  company 
was  that  the  decedent  had  answered,  in  re- 
ply to  the  usual  questions,  that  he  had  no 
sickness  or  disease.  In  reference  to  this  is- 
sue the  court  instnfcted  the  jury  that  it  was 
for  them  to  determine  from  the  evidence 
wheUier  the  person  whose  life  was  insured 
had,  during  the  time  mentioned  in  the  ques- 
tions propounded  on  makine  the  applicatibn, 
any  affliction  that  could  properlv  be  called 
a  ** sickness  or  disease,"  within  the  meaning 
of  the  term  as  used,  and  said :  **  For  example, 
a  man  might  have  a  slight  cold  in  the  head 
or  slight  headache,  that  in  no  way  seriously 
affectSd  his  healtli,  an  aflSiction  which  might 
be  forgotten  in  a  week  or  a  month,  which 
might  be  of  so  trifiing  a  character  as  not  to 
constitute  a  'sickness  or  disease, '  within  the 
meaning  of  the  term  as  used,  and  which  the 
party  would  not  be  required  to  mention  in 
answering  questions." 

This  charge  was  held  good. 

The  point  made  under  the  twenty- fifth  as- 
signment of  error  is  that  there  was  no  evi- 
dence to  sustain  the  finding  of  the  jury  that 
the  unconsciousness  of  the  deceased,  during 
which  drowning  ensued,  was  caused  by  a 
temporary  affliction.  There  certainly  was  no 
direct  evidence  of  this  cause.    No  one  was 


present  to  see  how  the  death  in  fact  did  oc- 
cur. The  conclusion  of  the  jury  in  any  caso 
must  be  based  upon  inference  from  circum- 
stances, and  not  from  direct  evidence.  There 
was  the  circumstance  that  the  deceased  was 
found  dead,  with  his  face  submerged  in 
water,  in  such  a  position  that  drowning 
might  have  caused  his  death.  There  was  the 
expert  evidence  of  the  physician  who  per- 
formed the  autopsy  to  the  effect  that  the  con- 
dition of  the  body  of  the  deceased  after  death 
indicated  death  by  drowning,  and  was  what 
might  be  ezpectea  if  the  deceased  had  been 
drowned^.  There  was  the  evidence  of  the 
same  physician  that  the  vital  organs  of  the 
deceased  were  normal,  and  indicated  the  pres- 
ence of  no  disease.  Assuming  these  facts 
proven  (and,  there  having  been  evidence  to 
prove  them,  the  jury  had  a  rieht  to  conclude 
that  they  were  facts) ,  it  would  be  a  very  rea- 
sonable inference  that  a  man  would  not  drown 
in  water  only  six  and  a  half  inches  deep  un- 
less he  were  unconscious  as  he  lay  in  the 
water.  Something  must  have  produced  the 
unconsciousness.  It  was  not  produced  by 
disease,  because  the  autopsy  tended  to  show 
that  the  deceased  was  not  suffering  from  dis- 
ease likely  to  cause  unconsciousness,  and  the 
jury  might  well  have  inferred  that  the  bruises 
upon  the  head  did  not  indicate  a  sufilcient 
concussion  to  produce  unconsciousness.  Rea- 
soning by  exclusion,  therefore,  the  jury 
might  from  the  circumstances  properly  have 
found  the  verdict  which  they  did'  find, 
namely,  that  the  unconscious  and  helpless 
condition  of  the  insured  in  which  drowning 
ensued  arose,  not  from  disease,  but  from  in- 
digestion or  want  of  food,  or  some  other  tem- 
porary cause. 

The  judgment  of  the  court  UHow  U  affi/rmed^ 
vnih  cost*. 
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Malvina  T.  WHITE,  Appt.^ 
•. 

NORTHWESTERN  NORTH  CAROLINA 

RAILROAD. 

aid  K.  a  6ia) 

!•  The  presumfytioii  In  the  abeenoe  of 
eTidence  is  that  the  fee  of  a  street  re- 
mains in  the  abutting  proprietor. 

8«  The  nse  of  a  street  for  a  steam  rail- 
road Is  a  perveriion  of  the  street  from  its  orig- 
inal and  proper  putillc  purpose. 

8.  An  abnttintf  owner,  whether  owninsf 
the  fee  in  a  highway  or  not*  has  oertara 
proprietary  risbts  which  cannot  be  taken  away 
without  compensation,  even  under  the  authority 

•   of  the  leerislature. 


4.  An  abnttinsT  owner  Is  entitled  to  dam* 
a^es  for  the  diminution  of  the  value  of  the 
property  caused  by  reducing  the  width  of  the 
street,  or  by  excavations  renderinir  it  unsafe  and 
dangerous,  in  constructing  a  steam  railroad  ther^ 
in. 

(December  S.  X808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Forsyth  County 
in  favor  of  defendant  in  a  proceeding  to  re- 
cover dama^eaalleged  to  have  resulted  to  plain- 
tiff's property  by  reason  of  the  construction  of 
defendant's  railroad.    Eevereed, 

The  action  was  to  recover  for  damages 
caused  by  blasting  during  the  construction  of 
the  road  and  for  damages  for  the  interference 
with  the  street  in  front  of  plaintiff's  property. 


Note.— The  more  liberal  doctrines  which  have 
steadily  gained  ground  in  recent  years  as  to  the 
property  rights  of  abutting  owners  which  are  in 
the  nature  of  easements.  Independent  of  the  owner- 
ship of  the  fee  and  the  nature  of  a  **  taking  **  within 
the  law  of  eminent  domain  are  both  well  illustrated 
in  the  above 
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As  to  what  constitutes  a  taking,  see,  in  connection 
with  the  above  case,  St.  Louis  v.  H1U  (Mo.)  SI  1m 
R.  A.  206;  Memphis  ft  a  R.  Go.  v.  Birmingham  8.  ft 
T.  B.  B.  Ck).  (Ala.)  18  L.  B.  A.  168,  and  reference  noU 
thereto;  also  Tanderlip  v.  Grand  Baplds  (Hioh  J  S 
L.  B.  A.  S47. 


See  also  22  L.  R.  A.  668;  24  L.  R.  A.  392,  396,  516;  26  L.  R.  A.  246. 
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The  court  refused  to  submit  to  the  Jury  the 
question  of  damaees  for  interfereDce  with  the 
street  aud  the  plaintiff  submitted  to  a  nonsuit 
and  took  this  appeal. 

Further  facts  appear  in  the  opinion. 

Mr,  E.  A«  Jones,  for  appellant: 

When  a  street  has  been  dedicated  or  con- 
demned by  a  city  for  use  of  the  public,  the  fur- 
ther appropriation  of  the  same  street  by  a  rail- 
road is  the  imposition  of  a  new  servitude  for 
-which  the  owner  is  entitled  to  compensation. 

2  Wood,  Railway  Law,  p.  724 

Municipal  or  state  legislatures  have  no  au- 
thority or  power  to  authorize  the  ^kin^i^  of 
highways  by  a  railroad  company,  wiffiout  com- 
pensation to  owners. 

2  Wood,  Railway  Law,  p.  740. 

The  owner  of  an  abutting  lot  injured  by  the 
construction  of  a  railroad  track  in  a  street  may 
recover  compensation  from  the  railroad,  not- 
withstanding the  grant  of  right  of  occupancy 
by  the  municipal  authorities. 

Elliott,  Roads  &  Streets,  p.  582. 

In  Moose  v.  Carson,  7  L.  R.  A.  548, 104  K 
G.  431,  this  court  has  declared  that  a  statute 
or  ordinance  which  attempts  to  divest  a  person 
or  corporation  of  private  property  for  private 
purposes,  or  for  public  purposes,  unless  upon 
lust  compensation,  and  in  a  manner  provided 
by  law,  is  unconstitutional. 

See  also  Bich  v.  Minneapolis,  87  Minn.  428; 
8  Kent;  Com.  432; 2 Dill.  Mun.Corp.  725;  Mills, 
Em.  Dom.  §  204;  Lewis.  Em.  Dom.  g  111: 
Grand  Bapids  d  L  B.  Oo.  v.  Heisel,  47  Mich. 
893;  Southern  Pae.  B,  Oo,  v.  Beed,  41  Cal. 
256;  Imlay  v.  Union  Branch  B.  Oo.  26  Conn. 
249,  68  Am.  Dec.  892;  South  Carolina  B.  Co. 
^  V.  Stein,  44  Ga.  546;  Daly  v.  Georgia  Southern 
A  F.  B,  Co.  80  Ga.  798;  Cox  v.  Louisville,  N. 
A.  df  0.  R  Oo.  48  Ind.  178;  Kueheman  v. 
Cleveland,  0.  d  D.  B.  Co.  A&  Iowa,  366;  In- 
dianapolis, B.  A  W.  B.  Co.  V.  Hartley,  67  111. 
439, 16  Am.  Rep.  624;  Phipps  v.  Western  Mary- 
land B.  Co.  66  Md.  819;  Lawrenee  B.  Co.  v.  Wil- 
liams, 85  Ohio  St.  168. 

Messrs.  Glenn  A  Manly  for  appellee. 

Shepherd*  Oh.  J.,  delivered  the  opinion 
•f  the  court: 

The  plaintiff  is  the  owner  of  a  lot  abutting 
upon  one  of  the  streets  of  the  city  of  Winston, 
and  brings  this  action  to  recover  damages  for 
various  injuries  to  her  said  property,  inflicted 
by  the  defendant  by  reason  of  its  having 
entered  upon  and  constructed  its  railroad 
through  the  said  street.  It  appears  from  the 
complaint  that  prior  to  the  plaintiff's  pur- 
chase of  the  property,  in  1879,  the  street  had 
been  **  located  and  opened  for  the  use  and 
benefit  of  plaintiff  and  others,  and  the  public 
generally,  who  owned  property  north  of 
Liberty  street,  which  was  almost  inaccessible 
by  or  over  any  other  street. "  It  also  appears 
that  in  the  construction  of  its  road  the  de- 
fendant made  an  excavation  in  front  of  said 
f»ropertv  223  feet  in  leneth,  and  85  or  40  feet 
n  depth  and  width,  and  thereby  reduced  the 
width  of  the  street  from  80  to  18  feet.  It  is 
further  alleged  that  by  ** reason  of  the  nature 
of  the  soil  and  the  proximity  of  the  cuts, 
travel  along  the  said  street  is  rendered  dan- 
gerous, and  that,  in  order  to  sustain  the  width 
of  the  same  15  to  18  feet,  the  defendant  has 
22  L.  R.  A. 


put  in  pillars  or  posts  to  hold  and  retain  the 
earth  composing  the  street  in  position,  which 

filaintiff  alleges  is  insecure  and  unsafe,  and 
iable  to  destroy  and  render  useless  the  said 
street. **  It  is  furthermore  alleged  that  by 
reason  of  such  excavation  and  occupation  by 
the  defendant  the  street  at  certain  points  along 
tlie  line  of  plalintiff's  property  is  almost  en- 
tirely destroyed,  and  that  plaintiff  is  greatly 
endamacred.  These  allegations,  extracted 
from  the  complaint,  must,  for  the  purposes 
of  the  appeal,  be  taken  as  true,  as  no  evi- 
dence seems  to  have  been  introduced  on  the 
trial ;  and  his  honor  rejected  the  issue  as  to 
the  alleged  damafl^es  sustained  by  the  plain- ' 
tiff  on  the  ground  that  the  defendant  **  had  a 
license  from  the  city  to  construct  its  road,  and 
use  the  street  if  necessarf . "  The  questions 
presented,  therefore,  are  whether,  as  against 
the  abuttinji:  owner,  the  city  can  authorize 
the  use  of  its  streets  for  the  purposes  of  an 
ordinary  steam  railroad,  and  whether  such 
abutting  owner  has  any  proprietary  rights, 
for  the  violation  of  which  she  can  maintain 
an  action.  It  does  not  appear  how  the  city 
acquired  its  title  to  the  street  in  question* 
nor  do  we  learn  from  the  record  whether  it 
owns  the  fee  in  the  soil,  or  simply  an  ease- 
ment  therein.  In  the  absence  of  evidence, 
however,  the  presumption  is  that  the  city  has 
an  easement  only,  and  that  the  fee  remains  in 
the  abutting  proprietor.  Elliott,  Roads  & 
Streets,  110 ;  Bich  v.  Minneapolis,  87  Minn. 
428 ;  3  Kent,  Com.  482.  In  such  a  case  **  the 
abutting  owner  is  entitled  to  every  rieht  and 
advantage  in  that  part  of  the  street  of  which 
he  owns  the  fee,  not  required  by  the  public. 
The  easement  of  the  public  is  the  right  to 
use  and  improve  the  street  for  the  purposes 
of  a  highway  only."  Lewis,  £m.  Dom.  113. 
It  must  follow,  uierefore,  that  if  the  city 
perverts  the  streets  to  illegitimate  purpoees, 
it  is  an  interference  with  the  proprietary 
rights  of  the  abutter,  and  that  he*  is  entitled 
to  relief  at  the  hands  of  the  courts. 

This  introduces  us  to  the  very  important 
question,  never  before  passed  upon  by  this 
tribunal,  whether  or  not  the  use  of  a  steam 
railroad  is  a  perversion  of  the  street  from  its 
original  and  proper  public  purposes.  There 
has  been  mucn  discussion,  and  not  a  little 
conflict  of  judicial  decision,  upon  this  sub- 
ject ;  but  it  is  believed  that  the  weight  of  au- 
thority greatly  preponderates  in  favor  of  the 
affirmative  view  of  the  proposition.  Judge 
Dillon,  after  a  careful  investigation,  states 
his  conclusion  as  follows:  **Thc  weight  of 
judicial  authority  undoubtedly  is  that  where 
the  public  have  only  an  easement  in  the 
streets,  and  the  fee  is  retained  by  the  adjacent 
owner,  the  legislature  cannot,  under  the  con- 
stitutional guaranty  of  private  property,  au- 
thorize an  ordinary  steam  railroad  to  be  con- 
structed thereon,  against  the  will  of  the 
adjoining  owner,  without  compensation  to 
him.  In  other  words,  such  a  railway,  as 
usually  constructed  and  operated,  is  an  ad- 
ditional servitude.**  2  Dill.  Mun.  Corp.  725. 
In  Mills  on  Eminent  Domain  (sec.  204)  the 
same  doctrine  is  laid  down,  and  it  is  said : 
''The  legislature  may  authorize  the  use  of  a 
street  by  the  railroad,  so  as  to  make  the  entrj 
lawful ;  but  the  use  is  an  additional  burdei^ 
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•nd  the  right  will  oot  become  fixed  in  the 
company  until  compensation  is  made.  If  no 
remedy  is  provided,  there  is  remaining  the 
remedy  at  common  law."  In  Lewis  on  Emi- 
nent Domain  (sec.  Ill)  the  able  and  discrim- 
inating author  remarks :  **  To  us  it  seems  so 
clear  that  a  railroad  is  foreign  to  the  legiti- 
mate uses  of  a  highway  that  we  never  have 
been  able  to  understand  how  a  court  could 
reach  a  contrary  conclusion."  After  statine 
that  highwavs  have  from  time  immemorial 
been  devoted  to  the  common  use  of  every 
citizen,  and  that  no  one  had  a  private  right 
or  any  exclusive  privilege  therein,  the  author 
proceods :  **  The  rai Iroad  does  not  f  al  1  within 
uie  scope  of  such  uses.  It  requires  a  perma- 
nent structure  in  the  street,  the  use  of  which 
is  private  and  exclusive.  It  gives  to  an  in- 
dividual or  corporation  a  franchise  and  ease- 
ment in  the  street  inconsistent  with  the  pub- 
lic right.  To  hold  that  a  railroad  is  one  of 
the  proper  and  legitimate  uses  of  a  street 
leads  to  the  absurd  consequence  that  a  street 
might  be  filled  with  parallel  tracks,  which 
would  practically  exclude  all  ordinary 
travel,  and  still  be  devoted  to  the  ordinary 
OSes  of  a  highway.  The  law  ought  not  to 
tolerate  sucS  a  consequence."  In  Elliott  on 
Boads  &  Streets  (page  538)  the  author  cites 
many  authorities,  and  concludes  by  saying 
that  tl)e  weight  of  authority  is  that  such  an 
api>ropriation  of  a  street  is  ''a  new  and  ad- 
ditional burden,"  for  which  the  abutter  is 
entitled  to  compensation.  In  support  of  his 
proposition  he  quotes  the  following  language 
of  Jiidoe  Goolev :  "  Neither  can  the  use  of  the 
highway  for  the  ordinary  railway  be  in  fur- 
therance of  the  purpose  for  which  the  high- 
way is  established,  and  a  relief  to  the  local 
business  and  travel  upon  it  The  two  uses, 
on  the  other  hand,  come  seriously  in  confiict. 
The  railroad  oonBtitutes  a  perpetual  em- 
barrassment to  the  ordinary  use,  which  is 
greater  or  lees  in  proportion  to  the  business 
that  is  done  upon  it»  and  the  frequency  of 
trains.  When,  therefore,  the  country  high- 
way or  the  city  street  is  taken  for  the  pur* 
poses  of  a  railroad  company  engaged  in  the 
business  of  transporting  persons  and  property 
between  distant  points,  the  owner  of  the  soil 
in  the  highway  is  entitled  to  compensation, 
because  a  new  burden  has  been  imposed  upon 
his  estate,  which  affects  him  differently  from 
the  original  easement,  and  may  be  specially 
injurious."  Const  Li m.  8d  ed. 688.  In  Hare 
on  American  Oonstitutional  Law,  861,  the 
foregoinff  doctrine  is  fully  approved,  and  it  is 
said :  "It  is  immaterial,  as  regards  the  prin- 
ciple, whether  the  land  is  given  voluntarily 
or  taken  under  the  right  of  eminent  domain. 
If  the  owner  dedicates  the  land,  it  is  for  the 
continuing  uses  of  a  street;  if  it  is  con- 
demned, such  also  is  the  end  in  view.  To 
convert  a  common  highway  over  a  man's 
land  into  a  railroad  is,  therefore,  to  impose 
an  additional  burden  upon  the  land,  which 
greatly  impairs  its  value,  considered  as  a 
whole ;  and  if  the  owner  is  not  compensated 
his  consent  must  be  proved.  It  cannot  be 
eaid  with  truth  that  in  assenting  to  the  lay- 
ing out  of  the  highway  upon  his  land  he  con- 
sented to  the  building  of  a  railroad  upon  it, 
because  they  are  essentially  different.    The 
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one  benefits  his  lands,  renders  access  to  it 
easy,  and  enhances  the  price ;  while  the  other 
makes  access  to  it  difficult  and  dangerous,  and 
renders  it  comparatively  valueless. 

Nor  can  it  be  justly  contended  that  a  rail- 
way is  merely  an  improved  highway.  .  .  . 
Were  the  transaction  between  individuals, 
every  one  would  see  the  injustice  of  such  a 
conclusion.  The  doubt  arises  from  the  sup- 
position that  the  public  interest  is  involved  ; 
and  it  was  to  guard  against  the  bias  arising 
from  this  source  that  the  constitution  inter- 
fered to  protect  the  citizen.  It  follows  Uiat 
the  dedication  of  land  as  a  street  does  not 
preclude  the  owner  from  bringing  trespass 
or  ejectment  or  obtaining  an  injunction 
against  a  railway  company  which  is  about 
to  enter  upon  and  occupy  the  way,  and  that 
the  company  cannot  (in  the  absence  of  the 
exercise  of  the  right  of  eminent  domain)  rely 
upon  a  grant  Jhrom  the  legislature  and  the 
license  or  consent  of  the  municipality  at  a 
justification. "  Booth,  in  his  wore  on  Street 
Railways  (sec  78),  after  stating  that  in  the 
early  history  of  commercial  railroads  the 
current  of  authority  was  contrary  to  the  views 
above  stated,  remarks:  ''But,  according  to 
the  weight  of  judicial  opinion  as  expressed 
during  the  last  thirty  years,  where  the  fee  of 
the  street  remains  in  the  adjoining  owner, 
such  use  is  inconsistent  with  the  purposes  of 
the  original  acquisition,  and,  without  com- 
pensation, can  only  be  acquired  by  the  exer- 
cise of  the  power  of  eminent  domain." 

In  the  discussion  of  the  question,  we  have 

f^referred  to  reproduce  the  conclusions  of  em- 
nent  text-writers,  rather  than  attempt  a  re- 
view of  the  numerous  decisions  upon  which 
they  are  founded.  These  decisions  and  others 
we  could  cite  fully  establish,  upon  principle 
and  by  weight  of  authority,  the  proposition, 
that  where  the  public  have  only  an  easement 
in  the  street,  and  the  fee  of  the  soil  of  the 
street  is  retained  in  the  abutting  owner,  a 
steam  railroad  cannot,  under  the  constitu- 
tional guaranty  of  private  property,  be  law- 
fully constructed  and  operated  thereon  against 
his  will  and  without  compensation.  (Sfrand 
RapidB  d  L  E,  Co.  v.  HeiMl,  47  Mich.  898 ; 
Southern  Pac,  B,  Co,  v.  B/ted,  41  Cat.  266 : 
hnlay  t.  VnUm  Branch  B.  Co,  2%  Conn.  249, 
68  Am.  Dec.  892 ;  South  Carolina  B.  Co,  v. 
Sieiner,  44  Qa.  546 ;  Daly  r.  Oeorgia  Southern 
A  F.  B,  Co.  80  Qa.  798 ;  Cox  v.  LouienUe, 
N.  A.  dt  C.  B.  Co,  48  Ind.  178 ;  Kueheman 
V.  Cleveland,  C.  d  D.  B.  Co,  46  Iowa,  866 ; 
Indianapolis,  B,  A  W.  B.  Co.  v.  Hartley,  911 
111.489,  16  Am.  Rep.  624 ;  PAt/)p«  v.  "Weetem 
Maryland  B,  Co,  66  Md.  819 ;  Springfisld  v. 
Connecticut  Biver  B.  Co.  4  Cush.  63 ;  Harring- 
ton V.  St.  Paul  A  S.  C.  B.  Co.  17  Minn.  215 
(Gil.  188)  ;  HoBtings  A  O.  1.  B.  Co,  v.  IngalU, 
15  Neb.  128;  Chamberlain  v.  Eliiabethport 
Steam  Cordage  C^.  41  N.  J.  £q.  48 ;  Lawrence 

B.  Co.  v.  WiUiame,  85  Ohio  8t.  168 ;  Ford  v. 
Chicago  A  N.  W,  B,  Co,  14  Wis.  609,  80  Am. 
Dec.  791 :  Carl  v.  Sheboygan  A  F.  du  L.  B, 
Co,  46  Wis.  625 ;  Buchner  v.  Chicago,  M.  A 
N.  W,  B,  Co.  60  Wis.  264 ;  Indiaaiapolis  A 

C.  R  Co,  V.  McAhren,  12  Ind.  552 ;  Theobold 
V.  LouiwiUe,  N.  C.  A  T.  B.  Co.  66  Miss. 
279,  4  L.  R  A.  785 ;  Ban'ney  v.  Keokuk,  94 
U.  S.  324,  24  L.  ed.  ^SA\Adafm  ▼.    '^ 
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B,  A  K  22.  Go.  89  Minn.  286,  1  L.  R.  A. 
493.  The  principle,  then,  being  established 
that  the  use  of  a  street  for  steam  railroads  is 
not  a  legitimate  use  of  the  street  for  public 
purposes,  it  must,  of  course,  follow  that  the 
city  had  no  right,  in  the  exercise  of  its  usual 
and  ordinary  powers  relating  to  its  highways 
to  authorize  the  entry  and  occupation  of  the 
same  by  the  defendant,  and  that  the  bare  li- 
cense of  the  city  can  afford  no  justification 
for  the  infringement  of  the  rights  of  the 
plaintiff.  The  plaintiff,  therefore,  taking 
her  allegations  to  be  true  as  to  the  damage 
inflicted  upon  her  property,  yery  plainly  has 
a  cause  of  action  against  the  defendant.  If, 
howeyer,  we  are.  wrong  in  the  assumption 
that  the  plaintiff  is  the  owner  of  the  fee  in 
the  said  street,  and  if  it  should  appear  upon 
another  trial  that  the  city  has  acquired  it 
either  by  dedication,  grant,  or  condemnation, 
it  will  be  necessary  to  determine  whether  the 
plaintiff  has  an  easement  in  said  street  to  the 
extent  that  it  shall  be  used  only  for  street 
purposes,  and  whether  her  rights  are  "  prop- 
erty rights,"  which  cannot  be  impaired  or 
destroyed  except  under  the  exercise  of  the 
right  of  eminent  domain.  Distinctions  based 
upon  the  legal  ownership  of  the  fee  in  re- 
spect to  the  rights  of  the  abutting  proprietor 
have  produced  much  confusion,  resulting  in 
many  conflicting  decisions;  but  the  true 
principle,  which  has  been  slowlj^  but  surely 
eyoWed  from  protracted  discussion  and  ex- 
perience, is  that  in  respect  to  the  use  of  the 
soil  for  the  purposes  of  a  street  (and  apart 
from  those  reyersionary  or  other  rights  pe- 
culiar to  legal  ownership)  it  is  wholly  im- 
material where  the  le^al  title  resides.'  The 
yery  power  to  take  priyate  property  for  pub- 
lic use,  as  well  as  the  capacity  of  a  munic- 
ipal corporation  to  acquire  it  in  any  way, 
necessarily  implies  that  it  is  to  be  held  in 
trust  for  public  purposes ;  and  in  the  case  of 
land  acquired  for  the  purposes  of  a  street 
there  is  something  in  the  nature  of  a  con- 
tract, under  whicm  two  coexistent  and  in- 
yiolable  risrhts  are  created,— one  belonging 
to  the  public  to  use  and  improye  the  street 
for  the  ordinary  purposes  of  a  street;  the 
other,  to  the  abutting  owner  to  haye  access  to 
and  from  his  property,  and  to  enioy  such  use 
of  the  street  as  is  customary  and  reasonable. 
If  the  owner  yoluntarily  dedicates  or  grants 
a  strip  of  land  to  a  city  for  a  street  it  must 
be  presumed  that  he  does  so  in  consideration 
of  the  contemplated  benefits  accruing  to  his 
adjoining  property  by  reason  of  the  strip  be- 
ing used  for  the  legitimate  purposes  of  a 
street  only.  If  the  grant  be  maae  upon  a 
pecuniary  consideration,  it  is  also  fair  to  as- 
sume that  in  estimating  the  amount  to  be 
paid  the  yalue  of  the  benefits  aboye  men- 
tioned were  likewise  considered.  In  such 
cases,  says  Mr.  Lewis  (Em.  Dom.  §  114)  : 
^To  make  the  right  a  part  consideration  of 
the  grant,  and  then  allow  the  public  to  in- 
yade  or  destroy  it  at  pleasure,  would  be  a 
fraud,  which  the  law  will  neither  impute 
nor  allow.  Therefore,  in  the  case  of  such  a 
grant  tliere  a/iscs  by  operation  of  law  a  pri- 
yate right  to  use  the  street  in  connection 
with  the  lot  of  the  proprietor,  which  is  as  in- 
violable as  any  other  right  of  property. "    So, 
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if  the  city  acquire  the  land  by  condemnation, 
such  adyantages  or  benefits  to  the  adjoining 
property  are  usually  assessed  at  a  fixed  yalue, 
and  deducted  from  the  estimated  damages; 
and  it  would,  says  the  aboye  author,  be  **the 
grossest  inequity  to  compel  a  man  to  pay  for 
adyantages,  whether  in  the  form  of  d^uc- 
tions  from  the  price  to  be  paid,  or  of  an  as- 
sessment of  benefits,  unless  those  adyantages 
are  secured  to  him  by  a  clear  title.  .  .  . 
The  existence  of  these  private  rierhts  and 
easements  is  strictly  independent  of  the  mode 
in  which  the  highway  is  established,  or  of 
the  estate  or  interest  which  the  public  ac- 
quires in  the  soil  of  the  street." 

The  true  principles  applicable  to  this 
question  have  been  declared  by  the  court  of 
appeals  of  New  York  in  Story  y.  JViw  Tark 
Mev,  iJ.  Co.  90  N.  T.  122,  43  Am.  Rep. 
146,  and  Lcihr  ▼.  Metropolitan  Elev,  jS.  Vo. 
104  N.  T.  268.  These  cases  have  been  fol- 
lowed bj  subsequent  decisions  of  other  states, 
and  their  doctrine  has  been  approved  by  the 
most  prominent  writers  upon  the  subject. 
The  opinions  are  very  elaborate,  and  we  can- 
not do  better  than  to  adopt  Judffe  Dillon's 
summary  of  some  of  the  principles  enunci- 
ated :  *"  These  judgments,  and  those  that  fol- 
low them,  rest  upon  the  foundation  principle 
that  whether  the  fee  in  the  street  is  in  the 
abutter,  subject  to  the  rights  of  the  public, — 
that  is,  to  the  paramount  rights  of  the  pub- 
lic for  street  uses  proper,— or  whether  the  fee 
is  in  the  public  for  street  uses  proper,  in 
either  case,  and  generally  in  both  cases,  the 
abutter  is  entitl^  to  the  benefit  of  the  street 
for  all  nses  except  street  uses  proper,  sub- 
ject, of  course,  to  legislative  and  municipal 
regulations ;  and  that  such  rights  are  prop- 
erty or  property  rights  in  the  abutter,  which 
can  only  be  taken  away  by  the  legislature  on 
the  condition  of  makine  compenBation.  And 
the  abutting  owner's  rights  in  the  street  are 
not  affected  by  the  source  from  which  be  de- 
rives his  title.  ...  If  the  abutter  owns 
the  fee  of  the  street,  his  rights  may  be  said 
to  be  legal  in  their  nature.  If  he  does  not 
own  the  fee,  those  rights  are  in  the  nature  of 
equitable  easements  in  fee, — the  soil  of  the 
street  being  the  servient,  the  abutting 
owner's  lot  bein^  the  dominant,  tenement. 
Among  the  most  important  of  such  rights  or 
easements  is  the  abutter's  right  to  aci'ess.  to 
light,  and  to  air.  The  court  accordingly 
held  that,  so  far  as  the  elevated  railway 
structures  interfered  with  such  rights  or  ease- 
ments, while  the  legislature  miuht  authorize 
their  erection  and  use,  yet  this  could  only«be 
done  as  respects  the  abutter  by  the  exercise 
of  the  right  of  eminent  domain,  viz.  on  con- 
dition of  making  compensation  to  the  abut- 
ting owner  for  the  damage  which  his  prop- 
erty actually  sustained."  **The  result  of  the 
author's  reflections  upon  this  subject  is  that 
the  views  of  the  court  of  appeals  are  sound 
and  just, — sound,  because  the^  recognize  the 
paramount  nature  of  the  public  right  to  put 
the  ptreet  to  this  new  and  necessary  form  of 
public  use ;  just,  because  they  recognize  and 
declare  that  the  abutter  has  special  proprie- 
tary rights  or  easements  in  their  nature  which 
he  is  not  called  upon  unequally  to  sacrifice 
without  compensation  for  the  public  uw.    In 
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•effect,  the  court  says  the  Just  and  true  doc- 
-trine  is,   *Take,   but  pay."*    1  Hare,  Am. 
<;onst.  L.  870,  875;  Lewis,  Em.  Dom.  §§  114, 
115;  Booth,    Street   Bailway   Law,    ^Sl; 
.Barney  ▼.  Keokuk,  supra;  St,  Paul  <t  iP,  B, 
Co.  V.  Behurmeier,  74  U.  S.  7  Wall.  372,  19  L. 
•cd.  74;  1  Rorer,  Railroads,  524  ;i8if6^  v.  New 
Jork  Etev,  R,  Co.  supra;  Haynee  v.  Thomas, 
^  Ind.  38 ;  South  Carolina  R  Co.  v.  Steiner,  44 
<3a.  64$;  Theobald  v.  Louismlle,  K  0.  dk  T.  K 
Co.  supra.    The  contrary  view,  laid  down  in 
Wood's  Railway  Law  (vol.  2,  p.  727),  seems 
"to  be  based  upon  the  restricted  interpretation 
^of  the  word  ** taken;"  it  being  applied  by 
come  of  the  courts  only  to  property  actually 
-takes  and  occupied,  and  all  incidental  dam- 
ages to  adjoining  proprietors  are  regarded  as 
^  consequent ial**  in  their  character,  and  dam- 
num absque  injuria.    The  learned  author  ad- 
jnits  that  such  would  not  be  the  case  if  the 
inrords  used  were  **  taken  or  damaged,  ^  but 
'f)y  a  reference  to  the  opinion  in  Staton  ▼. 
2faff6lk  &  0.  R  Co.,  Ill  N.  C.  278,  17  L.  R. 
A.  838,  it  will  appear  from  the  cases  cited 
"that  this  restricted  meaning  of  the  word 
'^taken''  is  not  in  accord  with  the  more  recent 
;mnd  better  authorities,  and  is  being  rapidly 
submerged  by  the  steady  and  increasing  cur- 
Tent  of  judicial  decision.    Lewis,  Em.  Dom. 
-58 ;  Pumpelly  ▼.  Green  Bay  db  M.  Canal  Co. 
80  U.  S.  13  Wall.  166,  20  L.  ed.  557 ;  Eaton  v. 
Boston,  C.dbM.B.  Co.  51  N.  H.  504,  12  Am. 
Hep.  147. 

The  result  of  the  numerous  authorities  is 
that  in  either  view  of  the  case— that  is, 
wiiether  the  fee  is  in  the  plaintiff  or  in  the 
*city — the  plaintiff  has  certain  proprietary 
ri gilts,  of  wliich  she  cannot  be  deprived,  even 
wilder  the  authority  of  the  legislature,  with- 
-out  compensjitioo.  If  her  property  is  In  anj 
way  injured  by  the  use  of  the  street  for  legiti- 
mate purposes,  she  cannot  complain.  But  if 
the  enjoyment  of  her  private  rights  In  the 
fitreet  is  interrupted  bv  a  perversion  of  the 
street  to  uses  for  which  it  was  not  intended, 
•and  which  the  public  right  does  not  justify, 
and  her  property  is  thereby  injured,  and  its 
▼ahie  impaired,  she  may  maintain  an  action, 
and  recover  such  damages  as  she  may  have 
sustained.  These  proprietary  rights  in  the 
tise  of  the  street  for  proper  public  purposes 
are  practically,  as  we  have  seen,  the  same 
irrespective  of  the  ownership  of  the  soil,  and 
ai-e  not  confined  to  the  mere  right  of  access, 
aince  this  may  not  be  disturbed  although  the 
«tn*et  may  be  reduced  in  width  to  10  or  15 
feet.  This  view  is  well  sustained  in  the 
leading  case  of  Adams  v.  Chicago,  B.  dbN.  B. 
Co.,  39  Minn.  286,  1  L.  R.  A.  493,  in  which 
the  court  said;    '^Take  a  case  in  one  of  the 

:S2L.R,A. 


states  where  the  fee  of  the  street  is  in  the  state 
or  municipality,  and  of  a  street  60  feet  wide. 
The  abutting  lot  owners  have  paid  for  the 
advanta|[es  of  the  street  on  the  basis  of  that 
width,  either  in  the  enhanced  price  paid  for 
their  lots,  or,  if  the  street  was  established  by 
condemnation,  in  the  taxes  they  have  paid  for 
the  land  taken.  In  such  a  case,  if  the  state 
or  municipality  should  attempt  to  cut  the 
street  down  to  the  width  of  10  or  15  feet, 
would  it  be  an  answer  to  objection  by  lot 
owners  that  the  diminished  width  would  be 
sufficient  for  mere  purposes  of  access  to  their 
lots?  It  would  seem  as  though  the  question 
suggests  the  answer.  **  The  interest  of  the 
abutting  owner  in  the  entire  width  of  the 
street,  subject  to  the  proper  uses  of  the  pub- 
lic, upon  the  authority  of  the  above  decision, 
has  been  declared  by  this  court  in  Moose  v. 
Carson,  104  N.  G.  431,  7  L.  R.  A.  548,  and 
cannot  be  regarded  as  an  open  question.  See 
also  Haynes  v.  Tfunnas,  supra.  If,  then,  the 
value  of  the  property  is  lessened  by  reducing 
the  width  of  the  street,  or  if  such  damage  is 
caused  by  excavations  rendering  it  unsafe  and 
dangerous,  as  stated  in  the  complaint,  the 
plaintiff  is  entitled  to  recover.  It  will  be 
observed  that  the  defendant  did  not  introduce 
its  charter,  or  show  that  it  had  condemned 
any  part  of  the  street  or  the  rights  or  ease- 
ment of  the  abutting  proprietor.  It  justifies 
its  conduct  solely  upon  the  mere  license  of 
the  city  of  Winston,  and  in  this  view  of  the 
case  its  occupation,  in  so  far  as  it  affects  the 
plaintiff,  must  be  regarded  as  unlawful.  If 
this  be  so,  the  plaintiff  may  maintain  a  com- 
mon-law action  for  damages  to  be  assessed 
up  to  the  time  of  the  trial ;  or  it  seems  she 
may  sue  for  the  permanent  damage,  if  any, 
which  has  been  inflicted  upon  her  property 
by  reason  of  the  location  and  construction 
of  the  defendant's  road,  and  by  so  doing  con- 
fer upon  the  defendant  (so  far  as  she  is  con- 
cerned) an  easement  to  occupy  the  street.  Had 
the  defendant  entered  under  some  statutory 
authority,  it  would  be  important  to  consider 
whether  the  plaintiff  would  not  be  confined 
to  the  statutory  remedy ;  but,  as  it  does  not 
appear  to  ha^e  entered  under  any  other  au- 
thority than  the  bare  unauthorized  license  of 
the  city,  and  as  the  ruling  of  the  court  ia 
based  expressly  upon  the  validity  of  such 
license,  we  must  conclude  that  the  plaintiff 
has  a  right  to  maintain  the  present  action, 
and  that  the  issue  as  to  the  damages  actually 
sustained  should  have  been  submitted  to  the 
jury.  As  the  facts  were  not  fully  developed 
on  the  trial,  we  do  not  deem  it  proper  to  zur- 
ther  pursue  the  discussion. 
Jiew  UiaL 
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A  wall  standing  partly  on  the  premlfles 
of  each  of  adjoinlnfr  owners,  tbe  portions 
of  whiob  are  owued  by  tbem  in  Beveralty  with  an 
easement  for  the  support  of  the  building  of  one  of 
them,  may  be  removed  by  the  other  for  the  pur- 
pose of  erecting  a  new  and  better  wall,  although 
some  inconvenience  is  thereby  occasioned  to  the 
other  owner,  provided  anew  one  is  built  within  a 
reasonable  time  and  with  the  least  Inconvenience 
to  the  other  party  and  which  shall  furnish  him  the 
same  right  of  support,  and  that  he  shall  be  indem- 
nified for  necessary  expenses  thereby  occasioned 
him  In  consequence  of  the  removal  of  the  wall. 

(January  12,1804.) 

APPEAL  b^  complainant  from  a  decree  of 
the  Circuit  Court  for  Baltimore  City  dis- 
missinjir  the  bill  in  a  suit  brought  to  enjoin 
defendant  from  taking  down  a  wall  which 
supported  one  end  of  complainant's  building. 
Affirmed  in  part,    Beversed  in  part. 

The  facts  sufficiently  appear  In  the  opinion. 

Messrs,  Richard  M.  v  enable  and  jLewie 
Pntsell  for  appellant. 

Messrs,  James  MeColg^an  and  Bernard 
Carter*  for  appellee : 

Appellant  has  not  attempted  to  show,  either 
by  himself  or  his  witnesses,  any  exclusive 
use  of  this  wall  such  as  required  by  the  rule 
in  Casey  v.  Inlnes,  1  Gill,  500 ;  Armstrong  v. 
JSisteau,  6  Md.  275-279,  59  Am.  Dec  115; 
Waish  ▼.  Melntire,  68  Md.  418. 

The  appellee  in  this  case  is  pecuniarily 
able  to  pay  any  damages  that  may  be  recov- 
ered against  it ;  and  if  the  appel lant  suffers 
any  damages  or  inconvenience  from  the  acts 
*  or  negligence  of  the  defendant,  he  has  a  full 
and  adequate  remedy  at  law,  and  a  jury 
would  certainly  give  him  ample  compensa- 
tion. This  alone  would  disentitle  him  to  an 
injunction. 

W/uUen  V.  Dflashmutt,  59  Md.  258 ;  HamiU 
ion  V.  Ely,  4  Gill,  88;  Amelung  v.  Seekamp, 
9  Gill  &  J.  472. 

The  acts  of  possession  relied  on  to  make 
out  an  adverse  holding  must  be  sufficient  to 
establish  ouster  or  disseisin. 

To  establish  such  ouster  or  disseisin,  the 
acts  of  possession  must  be  hostile,  open,  no- 
^;toriou8,  and  exclusive,  and  must  have  been 
•continuous  for  twenty  years.  They  must  be 
such  as  unmistakably  indicate  a  claim  of  the 
absolute  title  in  fee. 

Walsh  V.  Melntire,  Armstrong  v.  Bisteau, 
and  Casey  v.  Inloes^  supra. 

The  occupation  of  the  ground  covered  by 
the  said  wall  was  not,  and  could  not  be,  on 


the  part  of  appellant,  and  those  under  whona 
he  claims,  exclusive,  hostile,  and  notorious, 
as  required  by  the  rule  laid  down  in  the 
above  cases. 

Phillipson  v.  Gibbon,  L.  R.  6  Ch.  App.  428. 

If  there  be  a  party  wall  between  two> 
houses,  and  the  owner  of  one  of  the  housea 
pulls  it  down  in  order  to  build  a  new  one» 
and  with  it  he  takes  down  the  party  wall 
belonging  equally  to  him  and  his  neighbor, 
and  erects  a  new  house  and  new  wall,  he  ia 
bound  on  his  part  to  pull  down  and  reinstate 
it  in  a  reasonable  time,  and  with  the  least, 
inconvenience. 

8  Kent.  Com.  §  487;  Oubitt  y.  Porter^  » 
Bam.  &  C.  257 ;  Campbell  v.  Mesier^  4  Johns. 
Ch.  884,  1  L.  ed.  858,  '8  Am.  Dec.  570 ;  HieaU 
Y.  Morris,  10  Ohio  St.  528,  78  Am.  Dec.  280^ 
Qlmn  Y.  Davis,  85  Md.  212. 

No  such  easement  can  be  acquired  by  anj* 
lapse  of  time. 

Solomon  v.  Vintners^  Co.  4  Hurlst.  &  N. 
599 ;  Peyton  y.  London,  9  Bam.  &  C.  784. 

Bryan,  J.,  delivered  the  opinion  of  th» 
court: 

Selig  G.   Putzell  filed  a  bill  in  equity- 
against  the  Drovers  &  Mechanics  Bank  of 
Baltimore.    It  was  alleged  that  the  defend- 
ant without  right  or  justification  was  about^ 
to  tear  down  tiie  rear  wall  of  the  complain- 
ant's dwelling  hDuse  and  thereby  render  it. 
untenantable  and  to  do  him  irreparable  dam- 
age. The  bill  prayed  an  injunction  to  restrain 
the  defendant  from  proceeding  as  alleged  and 
it  was  accordingly  granted  oefore  answer. 
There  was  also  a  prayer  for  general  relief. 
After  answer,  the  defendant  moved  a  dissolu- 
tion of  the  injunction.     Testimony  was  taken 
on  both  sides,  and  when  the  cause  came  to 
final  hearing  the  injunction  was  dissolved, 
and  the  bill   dismissed.     Complainant  ap- 
pealed. 

We  think  that  a  statement  of  the  materia> 
facts  of  the  case  as  they  appear  to  us  will 
sufficiently  show  the  grounds  of  our  opinion, 
without  the  necessity  of  a  discussion  of  th» 
testimony  of  the  different  witnesses.  Putzell, 
the  complainant,  is  the  owner  of  a  leasehold 
interest  for  ninety-nine  years,  renewable  for- 
ever, in  a  lot  of  ground  in  the  city  of  Balti- 
more,  on  the  west  side  of  Eutaw  street,  be- 
tween Fayette  and  Lexington  streets.  He 
acquired  this  property  in  the  year  1866.  For 
many  years  before  his  purchase,  and  ever 
since  then,  there  has  been  on  this  lot  a  sub- 
stantial brick  dwelling  house,  which  ex- 
tended back  to  its  westernmost  boundary. 
The  Drovers  &  Mechanics  Bank,  in  the  year 
1888,  became  the  owner  of  a  leasehold  in- 
terest in  a  lot  of  ground  fronting  on  Fayette- 
street  and  running  back  northly  to  Marion 
street,  and  binding  for  a  portion  of  its  easterly 
line  on  the  westemmost  boundary  of  Put- 


NoTB.— The  above  case  Is  In  some  respects  a  pe- 
culiar one.  As  to  the  ri^rht  of  one  owner  of  a  party 
wall  to  make  changes  therein,  gee  Graves  v.  Smith 
(Ala.)  5  L.  R.  A.  298;  Matthews  v.  Dizey  (Mass.)  5  L. 
R.  A.  102;  Everett  v  Bd wards  (Mass.)  5  L.  R.  A.  llOi 
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As  to  destruction  or  removal  of  wall,  see  aj0» 
Fowler  v.  Saks  (D.  C.)  7  L.  R.  A.  649;  Heartt  ▼• 
Kruger  (N.  Y.)  9  L.  &.  A.  1S5;  Clemens  v.  Speed  (Ky> 
19  li.  B.  A.  240. 
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sell's  lot  It  is  not  distinctly  stated  in  the 
record,  but  this  leasehold  interest  is  evi- 
dently for  ninety  nine  years,  renewable  for- 
ever. The  bank's  lot  and  Futzeirs  lot  are 
separated  by  a  division  wall,  which,  by  the 
measurements  proved  in  the  case,  is  shown 
to  be  built  partly  on  the  ground  of  one  of 
these  parties,  and  partly  on  the  {^und  of  the 
other.  This  wall  has  been  standing  for  a  very 
long  time,  certainly  for  more  than  thirty 
years  before  the  transactions  which  are  the 
subject  of  complaint  in  this  case. 

As  far  as  we  can  ascertain  from  the  testi- 
mony Putzeirs  house,  as  ori|2:inally  built, 
had  this  division  wall  as  its  rear  wall ;  but 
the  rear  wall  was  not  built  hicher  than  the 
top  of  the  division  wall.  In  eiguteen  hundred 
and  seventy  Putzell  put  an  additional  stonr 
on  the  back  building,  placing  its  rear  wall 
on  the  top  of  the  division  wall.  This  divis- 
ion wall  was  used  by  the  owners  and  oc- 
cupants of  the  lot  now  owned  by  the  bank 
for  the  purpose  of  designating  the  boundary 
line  between  it  and  the  Putzell  lot.  There 
was  evidence  of  the  use  of  it  also  for  a  series 
of  years  as  a  support  for  the  frame  of  a  grape 
•rbior.  The  bank  in  the  year  eighteen  hundred 
and  ninety- two  commenced  the  erection  of  a 
large  six-story  buildinir  for  the  purposes  of 
its  business,  and  in  the  prosecution  of  the 
work  proposed  to  take  down  the  entire  wall 
separating  the  two  lots,  and  erect  on  the  same 
line  another  wall  of  sufficient  strength  and 
thickness  to  support  the  new  building,  not 
encroachine  on  Putzeirs  lot,  and  offering  to 
give  him  the  benefit  of  the  new  wall  as  a 
partition  wall  for  the  benefit  of  any  building 
to  be  erected  on  his  lot.  The  question  in  the 
case  is  whether  this  action  on  the  part  of  the 
bank  would  be  a  legitimate  exercise  of  its 
riffhts  of  property. 

JNo  one  seems  to  know  when  the  wall  in 
<|ue8tion  was  built;  in  all  probability  the 
time  was  beyond  the  limit  of  living  memory. 
There  is  some  reason  to  think  so  from  the  fact 
that  the  deeds  which  created  the  leasehold 
interests  in  these  lots  were  executed  towards 
the  close  of  the  last  century  and  early  in  the 
beginning  of  the  present.  It  seems  to  have 
been  erected  -for  the  purpose  of  making  the 
boundary  between  the  lots  and  to  have  been 
always  used  for  that  purpose.  The  soil  of 
the  respective  owners  was  covered  by  ii ;  and 
this  was  the  use  of  his  soil  which  each  owner 
elected  to  make  for  his  own  benefit.  Each 
one  owned  the  portion  of  the  wall  which  was 
on  his  own  ground.  There  seems  to  have 
been  no  cessation  of  the  use  of  it,  in  the  way 
in  which  it  was  intended  to  be  used ;  that  is 
to  mark  the  boundary  line.  There  was  no 
ouster  of  the  possession  of  the  soil.  Each 
coterminous  proprietor  owns  the  portion  of 
the  wall  which  rested  on  his  ground,  as  he 
had  continued  to  own  it  from  tiie  beginning ; 
and  he  has  actual  and  beneficial  possession  of 
the  soil  by  reason  of  the  occupation  and  use 
of  it  by  means  of  his  portion  of  the  wall. 
Surely  there  could  not  be  a  more  distinct  and 
unequivocal  exercise  of  the  right  of  owner- 
ship than  to  build  on  one's  own  land,  a 
house,  or  a  wall,  and  to  use  it  continuously 
for  the  purposes  to  which  it  is  suitable.  It 
is  hardly  necessary  to  refer  to  decided  cases ; 
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but  one  case  was  cited  in  the  argument  ha\ 
ing  such  peculiar  features,  tuat  it  may  well 
be  mentioned  while  we  are  considering  thid 
subject.  The  question  was  about  the  title 
to  certain  propertjr  in  the  city  of  London, 
which  was  occupied  by  a  brick  house.  In 
the  south  wall  of  the  house  there  was  a  stoni> 
tablet  bearing  an  inscription  which  stated 
that  when  New  street  was  widened,  nearly  -,% 
century  before  the  time  in  question,  this  wal  1 
had  been  built  by  the  East  India  Company » 
and  that  it  remained  their  property. 

The  house  had  been  claimed  by  the  plain- 
tiffs and  their  predecessors  in  title,  and  oc- 
cupied by  their  tenants  for  thirty-eieht  years, 
and  during  all  that  time  there  haa  been  no 
acknowledgment  of  the  title  of  the  East 
India  Company,  upon  these  facts  the  ques- 
tion of  adverse  possession  was  presented,  llie 
court,  however,  speaking  of  the  inscription 
on  the  tablet,  said :  **  It  was,  in  truth,  a 
statement  on  the  wall  itself,  that  the  wall 
forming  a  substantial  part  of  the  property, 
had  been  erected  by  and  was  the  i)oundary 
wall  of  the  adjoining  owner,  for  the  East 
India  Company,  of  course,  continued  to  be 
the  owner  of  tne  soil  of  the  street,  although 
dedicated  to  the  public.  There  was  notliing, 
therefore,  whatever  to  lead  to  the  presump- 
tion that  any  title  had  been  gainea  adverse 
to  that  of  such  adjoining  owner  by  adverse 
possess! on.  Where  there  is  a  boundary  wal  1 , 
and  that  boundary  wall  remains  undisturbed, 
and  an  inscription  is  allowed  tb  remain  on 
it  which  states  that  it  is  the  boundary  wall 
of  the  adjoining  property,  it  seems  to  us  idle 
to  suppose  that  any  question  of  the  statute 
of  limitation  or  of  adverse  possession  or  of 
cause  of  cessation  of  possession  could  prop- 
erly arise.  It  was,  therefore,  manifest  that 
the  wall  belonged  to  the  East  India  Com- 
pany." PhiUtpwn  y.  Qibhm,  L.  R.  6  Ch. 
App.  428.  We  pass  by  the  use  of  the  wall 
as  a  support  for  the  grape  arbor,  because  that 
was  significant  only  as  tending  to  show  an 
act  of  ownership,  and  we  think  that  the 
ownership  is  fully  maintained  on  the  grounds 
already  stated.  But,  although  there  was  no 
mention  of  the  possession  by  the  owners  of 
the  bank  lot,  it  does  not  follow  that  Putzell 
had  not  acquired  some  rights  to  the  use  of 
the  division  wall.  He  haa  used  this  wall  for 
more  than  twenty  years  as  a  support  to  his 
house ;  the  enjoyment  of  it  for  this  purpose 
had  been  notorious,  peaceable,  uninterrupted, 
and  **  as  of  ri ght. "  Under  these  circumstances 
the  law  considers  that  he  had  a  prescriptive 
title  to  the  use  of  it  in  the  manner  in  which 
he  had  enjoyed  it. 

It  is  conducive  to  the  peace  of  society  thatr 
the  claims  of  right,  which  for  a  long  time, 
have  been  acquiesced  in  and  regarded  as  set- 
tled, should  be  protected  by  the  law,  and  the 
space  of  twenty  ^ears  has  been  adopted  as  the 
period  for  ripening  claims  of  this  description 
into  titles.  Putzell  used  this  division  wall 
as  the  rear  wall  of  the  lower  part  of  his  house, 
and  also  used  it  as  a  support  for  the  wall  of 
an  additional  story.  To  the  extent  of  such 
use  his  title  is  clearly  established.  We  V^ve 
said  that  this  use  was  not  an  ouster  of  the  co- 
terminous owner  from  the  possession  of  the 
soil.    It  was  an  easement  for  the  support  of 
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the  rear  wall  of  the  house:  By  the  common 
law  easements  m'ust  be  established  against  an 
owner  of  an  estate  of  inheritance,  although 
they  may  arise  from  user,  such  user  is  re- 
garded by  fiction  of  law  only  as  evidence  of 
A  grant,  and  as  the  right  claimed  is  of  a  per- 
manent nature,  it  is  said  that  the  supposed 
grant  could  have  been  legally  made  only  by 
a  party  who  could  impose  a  permanent  bur- 
den on  the  servient  tenement ;  that  is  to  say, 
by  the  owner  of  an  estate  of  inheritance. 
But  in  this  case  we  have  no  concern  wiUi 
this  principle  of  the  common  law,  and  need 
not  inquire  into  its  application,  or  into  seem- 
ing modifications  of  it.  Both  of  the  lots  in 
<)uestion  are  held  under  leases  for  ninety-nine 
years,  renewable  forever ;  and  it  is  well  set- 
tled that  the  holders  of  such  leases  have  the 
Absolute  control  and  management  of  the  prop- 
erty ;  they  usually  have,  in  point  of  fact,  far 
more  valuable  interests  in  it  than  the  rever- 
sioner who  holds  the  estate  of  inheritance. 
Crime  v.  WiUon,  65  Md.  481,  482,  67  Am. 
Rep.  348.  The  bank  retained  all  its  rights  in 
the  division  wall,  which  are  not  inconsistent 
with  the  enjoyment  of  the  easement.  It  was 
bound  to  permit  it  to  be  used  as  a  support 
for  PutzelTs  house  in  the  accustomed  man- 
ner; but  this  is  the  limit  of  its  obligation. 
It  would  be  unreasonable  to  deny  to^'it  the 
right  to  improve  its  own  property  according 
to  its  interests  and  inclinations ;  provided  it 
•did  not  infringe  the  rights  of  other  persons. 
In  fact  the  «wall  which  it  proposed,  to  take 
<iown  was  insufficient  to  support  the  build- 
ing which  it  desired  to  erect.  If  this  should 
be  taken  down  and  another  larger  and  stronger 
one  built  in  its  stead ;  it  would  thereby  exer- 
cise its  own  legitimate  rights  of  property, 
and  if  it  gave  to  the  adjoining  house  toe 
same  right  of  support  in  the  new  wall,  which 
it  had  in  the  old  one,  it  would  not  injure 
its  neighbor.  This  seems  to  us  the  just  set- 
tlement of  this  controversy.  Putzell  may  be 
put  to  some  inconvenience  while  the  build- 
ing is  going  on,  but  this  is  one  of  the  un- 
avoidable consequences  of  living  in  a  closely 
built  cit;^.  We  have  said  that  each  portion 
of  this  division  wall  belonged  in  severalty 
to  the  proprietor  on  whose  ground  it  stood, 
but  even  if  these  proprietors  had  been  ten- 
Ants  in  common  of  this  wall,  the  result 
would  not  have  been  practically  different. 
In  Standard  Bank  of  British  South  America 
T.  Stokes,  L.  R.  9  Ch.  Div.  72.  Sir  George 
Jessel  cites,  with  marked  approval,  OuHtt  v. 
Porter,  8  Barn.  &  C.  257.  He  quoted  as  fol- 
lows from  the  opinion  of  Mr,  Justice  Bayley : 
**  There  is  no  authority  to  show  that  one  ten- 
Ant  in  common  can  maintain  an  action  against 
the  other  for  a  temporary  removal  of  the  sub- 
ject-matter of  the  tenancy  in  common,  the 
party  removing  it  having  at  the  same  time 
An  intention  of  making  a  prompt  restitution. 
It  was  not  a  destruction.    The  object  of  the 
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party  was  not  that  there  should  be  no  wall 
there,  but  that  there  should  be  a  wall  there 
again  as  expeditiously  as  a  wall  could  be 
made.**  And  in  a  subsequent  part  of  his 
opinion,  he  says:  **A8  I  have  read  the  law 
from  the  statement  of  eminent  judges,  he 
(that  is  a  tenant  in  common)  has  a  right  to 
pull  down  when  the  wall  is  neither  defect! ve, 
nor  out  of  repair ;  if  he  onlv  wishes  to  im- 
prove it,  or  put  up  a  better  or  handsomer  one.  * 
Chancellor  Kent  was  of  the  same  opinion.  In 
the  following  passage  from  his  Commentariea 
(vol.  8,  p.  487)  he  assumes  the  rights  as  set- 
tled :  ''If  there  be  a  party  wall  between  two 
houses,  and  the  owner  of  one  of  the  houses 
pulls  it  down  in  order  to  build  a  new  one, 
and  with  it  he  takes  down  the  party  wall  be- 
longing equally  to  him  and  his  neighbor, 
and  erects  a  new  house  and  wall,  he  is  bound 
on  his  part  to  pull  down  and  reinstate  it  in 
a  reasonable  time,  and  with  the  least  incon- 
venience." And  from  the  remarks  of  Chief 
Justice  Bartol  in  OUnn  v.  Davis,  35  Md.  219, 
it  may  be  readily  inferred  that  the  opinion 
of  this  court  was  the  same. 

The  allegations  of  the  bill  of  complaint 
were  sufficient  to  give  a  court  of  equity 
jurisdiction,  and  thev  justified  the  prelim- 
inary injunction.  The  complainant  has  not 
proved  the  precise  title  to  the  wall  which  is 
alleged ;  although  he  has  proved  a  title  to  a 
portion  of  it,  and  an  interest  in  the  other 
portion  by  way  of  easement.  For  the  reasons 
which  we  have  stated  we  approve  of  the  dis- 
solution of  the  injunction,  and  to  that  extent 
the  decree  below  will  be  affirmed.  But  the 
right  to  take  down  the  wall  is  not  absolute 
and  unconditional ;  it  is  qualified  in  the 
manner  which  we  have  explained  in  a  pre- 
vious part  of  this  opinion.  The  bank  is 
bound  to  finish  the  division  wall  at  its  own 
expense,  and  to  allow  to  Putzell's  house  the 
same  right  of  support  which  it  had  in  the 
old  wall,  and  to  indemnify  him  for  the  nec- 
essary expenses  which  he  has  incurred  and 
may  incur  in  protecting  his  property  from 
the  consequences  of  the  removal  of  the  old 
wall.  For  failure  to  do  these  things  it  would 
be  liable  to  an  action  at  law.  But  as  a  court 
of  equity  had  jurisdiction  of  this  ca^,  al- 
though it  coula  not  give  the  precise  relief 
prayed,  it  was  proper,  according  to  well -set- 
tled principles,  to  do  complete  justice  be- 
tween the  parties,  and  thus  avoid  multipli* 
cation  of  suits  in  the  future.  It  ought  to 
have  retained  the  bill  for  the  purpose  of  set- 
tling and  adjudicating  any  claim  which  may 
arise  in  favor  of  Putzell  against  the  bank  in 
accordance  with  the  principles  which  we 
have  stated.  We  disapprove  of  that  portion 
of  the  decree  which  dismisses  the  bill. 

Decree  affirmed  in  part,  and  reeoraed  in  part^ 
and  cause  remanded  for  further  proeeedina§^ 
the  costs  in  this  court  to  oe  equally  divided  W 
tu)een  the  parties. 


isoa. 


▲hjuui  y.  Obboon  Tblbphohs  &  Tblbgrafh  Ca 


68ft 


OREGON  8UPREMB  COURT. 


Eugene  AHERN,  Begpt., 

V. 

OREGON  TELEPHONE  &  TELEGRAPH 

CO.,  Appi. 


(. 


.Or.. 


.) 


!•  A  Tariaiiee  between  aji  alle^atloii 
th&t  »  person  came  in  contact  with  a 
irlre  in  the  dark  wbiJe  walklncr  on  the  sidewalk 
and  recelTiKl  a  shock  while  attempting  to  remove 
It  from  his  pathway,  and  evidence  that  he  touched 
It  In  groping  to  find  imokages  which  he  had 
dropped  when  he  slipped  and  fell  on  the  sidewalk, 
iB  not  a  failure  of  proof  which  is  fatal,  under 
Hill's  Code,  SIM. 
^3*  It  Is  neg^ligfenoe  to  allow  a  wire  which 
from  its  environment  is  liable  to  become  charged 
with  electridtj  to  hang  over  a  street  or  sidewalk 
at  such  a  height  as  to  obstruct  and  endanger 
ordinary  travel, 

3«  A  telephone  company  which  instead 
of  vemoTing  its  wire  on  taking  it  out  of  a 
residence  leaves  It  hanging  upon  an  electric  light 
com  pany*s  pole  Is  bound  to  look  after  it  and  Is 
liable  for  an  injury  to  a  traveler  who  comes  in 
contact  with  ft  after  it  has  been  removed  by  em- 
ployes of  the  electric  light  company  and  hung 
upon  a  telephone  pole,  where  it  is  accidentally 
touched  by  a  traveler  on  a  sidewalk  while  it  was 
charged  by  contact  with  an  electric  light  wire  or 
a  street  railway  company  *s  wire. 

4.  Negligence  in  leaving  a  telephone 
wire  where  it  is  touched  accidentalljr 
hy  a  traveler  on  a  sidewalk  is  a  prozl- 
mate  cause  of  an  injury  to  him  from  an  electric 
shock,  although  this  was  occasioned  by  acci- 
dental contact  of  the  wire  with  wires  of  an  elec- 
tric light  company  or  a  street  railway  company, 
at  least,  where  it  does  not  appear  that  these  were 
out  of  their  proper  position. 

B,  Charging  that  electricitjr  requires 
the  **  ntmost  caution  to  control  *'  is  not 

erroneous  in  an  action  by  one  who,  while  passing 
along  a  sidewalk,  was  injured  by  contact  with  a 
telephone  wire  which  was  hanging  near  the  walk 
and  was  heavily  charged  by  an  electric  light  wire, 
—especially  where  immediately  afterwards  the 
Jury  are  told  to  measure  defendant's  conduct  by 
that  of  a  '^cautious  and  prudent  man.** 

aane  19, 1808J 

A  PPEAL  by  defendant  from  a  Judgment  of 
J\  the  Circuit  Court  for  MullDomah  Cotinly 
Is  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  iniuries  alleged 
t&  have  resulted  from  defendant  s  negligence. 
Aflhrmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  R.  A  £•  B.  Williams  A  Carejr^ 
for  appNellant: 

Negligence  in  this  case  must  be  proved  as  a 
fart,  and  not  presumed  from  the  circumstance 
that  plaintiff  was  injured. 

Walsh  V.  Oregon  B,  A  Nav,  Co.  10  Or.  250; 

Coughtry  v.  Willamette  /Street  R.  Co.  21  Or. 

- 

KoTX.— As  to  liability  for  dangerous  electric  wire 

in  highway,  see  Hayes  v.  Hyde  Park  (Mass.)  12 

L.  R.  A.  249;  Bourget  v.  Cambridge  (Mass.;  16  L.  R.  A. 

406:  Botithwestem  Teleg.  ft  Teleph.  Co.  v.  Aobinson 

<C.  C.  App.  6th  a)  10  L.  B.  A.  643. 
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245;  1  Shearm.  &  Redf.  Neff.  §  «0;  Parrott  v. 
Weils,  82  U.  8.  15  Wall.  537.  21  L.  ed.  211; 
Sehuitz  V.  racific  Railroad,  88  Mo.  81;  JMer 
▼.  Fehr,  97  Pa.  70;  Gramlidi  v.  Wurst,  86  Pa. 
74,  27  Am.  Rep.  684;  Bae/ielder  v.  Beagen,  18 
Me.  82;  Mitchell  v.  Chicago  db  Q.  T.  B.  Co.  51 
Mich.  286,  88  Am.  Bep.  566. 

When  an  injury  may  have  come  of  either, 
one  of  two  causes,  either  of  which  may  have 
been  the  sole  proximate  cause,  it  devolves  on 
the  plaintiff  to  prove  bv  a  preponderance  of 
evidence  that  the  cause  for  which  the  defend- 
ant was  liable  was  culpable,  and  Uie  proximate 
cause. 

16  Am.  &  Eng.  Encydop.  Law,  p.  445;  Pat- 
terson. Railway  Accident  Law.  485;  ikarles  y. 
Manhattan  B.  Co.  101  N.  Y.  661 ;  West  Maha- 
nay  Twp.  v.  Watson,  112  Pa.  678;  Marble  t. 
Worcester,  4  Gray,  897. 

In  this  case  the  accident  must  he  ascribed  to 
the  circumstance  that  the  wire  had  become 
chared  with  electricity,  and  not  alone  to  the 
position  of  the  wire  at  the  sidewalk. 

It  cannot  be  said  that  the  proof  that  the 
wire  was  charged  for  twenty-four  hours  pre- 
vious to  the  accident  is  constructive  notice  or 
is  evidence  to  go  to  the  Jury  upon  the  question 
of  negligpnce. 

Elliott,  Roads  &  Streets,  p.  461. 

Where  a  plaintiff  avers  a  |[>articu1ar  slate  of 
facts,  he  is  entitled  to  a  verdict  only  in  virtue 
of  giving  evidence  tending  to  prove  the  state  of 
facts  so  averred 

WaWiier  v.  Hannibal  A8t.J,B  Co.  71  Mo. 
514;  Bufflngton  v.  Atlantic  &  P.  B.  Co.  64  Mo. 
246;  Stottt  V.  CoMn,  28  Cat.  65;  Neudeeker  v. 
Eohlb&rg,  81  N.  Y.  296;  Boardman  v.  Griffin, 
52  Ind.  10 1;  Woodward  v.  Oregon  B.  <k  Na%.  Co. 
18  Or.  289:  Knahtla  v.  Oregon  Siiort  Line  db 
U.  N.  B.  Co.  21  Or.  186. 

Under  the  facts  and  circtimRtances  of  this 
case  the  defendant  was  no  more  chargeable 
with  extraordinary  caution  in  handling  elec- 
tricity than  a  person  who  made  no  use  of  elec- 
tric wires  whatever. 

Wabash,  BL  L.  db  P.  B.  Co.  ▼.  Locke,  112  Ind. 
404. 

The  duty  imposed  does  not  require  the  tak- 
ing of  every  possible  precaution  to  avoid  injury 
to  individuals,  nor  that  the  company  should 
have  employed  any  particular  means,  which,  it 
may  appear  after  the  accident,  would  have 
avoided  it;  it  was  only  required  to  use  such 
reasonable  precaution  to  prevent  the  accident, 
as  would  have  been  adopted  by  prudent  per- 
sons prior  to  the  accident. 

Wabash,  8t.  L.  dk  P.  B  Co.  v.  Locke,  supra; 
Chicago,  B.  dt  Q.  B,  Co.  v.  Stumps,  55  111.  867; 
Pollock,  Torts,  86;  Volkmar  v.  Manhattan  B. 
Co.  26  Jones  &  8.  125;  Daniels  v.  Potter,  4 
Car.  &  P.  262;  Holden  r.  Licerpool  New  Qas  A 
C.  Co.  8  C.  B.  1. 

No  man  can  be  charged  with  neirlect  if  he 
used  due  care  according  to  the  circumstances, 
although  there  could  have  been  even  more 
elaborate  and  effective  precautions  conceived 
of  by  some  one  else. 

16  Am.  &  Eng.  Encydop.  Law,  p.  898,  title. 
Negligence;  Ordinary  Care. 

it  a  party  be  guilty  of  an  act  of  negligence. 


See  also  25  L.  R.  A.  552;  26  L.  R.   A.   101,   810;   27   L.  R.  A.  366;   36  L.  R. 
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which  would  oatarally  produce  an  Injury  to 
another,  hut  before  auch  injury  actually  results 
a  third  person  does  some  act  which  is  the  im- 
mediate cause  of  the  injury,  such  third  person 
is  alone  responsible  therefor,  and  the  original 
party  is  not  responsible  even  though  the  injury 
would  not  have  occurred  but  for  his  negli- 
gence. 

CJooley,  Torts,  p.  78;  Washington  y.  BalU- 
more  dk  0.  IL  Co.  17  W.  Va.  190;  Weit  Ma- 
hanoy  Twp,  v.  Watson,  116  Pa.  849. 

An  intervening  eflScient  cause,  sufficient  to 
break  the  causal  connection  between  the  origi- 
nal wrong  complained  of  and  the  injury,  may 
be  either  culpable,  or  not  culpable,  accidental 
or  intentional,  animate  or  inanimate.  The  test 
is:  Was  the  new  and  independent  force,  act- 
ing in  and  of  itself  in  causing  the  injury  and 
superseding  the  original  wrong  complained  of, 
so  as  to  make  it  remote  in  the  claim  of  causa- 
tion; although  it  may  have  remotely  contributed 
to  the  injury  as  an  occasion  or  condition  thereof? 

16  Am.  &  Eng.  Encyclop.  Law,  445;  Lewis 
y.  Flint  db^  P.  M.  B,  Co,  54  Mich.  65, 52  Am.  Rep. 
790;  Washington  ▼.  Baltimore  dk  0,  K  Co, 
supra;  Louisiana  Mut.  Ins,  Co,  y.  TiMsd,  74 
U.  8.  7  Wall.  44,  19  L.  ed.  65;  Boag  y.  Lake 
Shore  db  M.  8.  B.  Co.  85  Pa.  298,  27  Am.  Kep. 
658;  Pennsylvania  Co.  v.  Whitlock,  99  Ind.  16, 
60  Am.  Rep.  71;  Miltoaukee  db  8t.  P.  B.  Co, 
y.  KeOogg,  94  U.  8.  475,  24  L.  ed.  269;  Mer- 
ehanU  Wharf  boat  Asso,  y.  Wood,  64  Miss.  662, 
60  Am.  Rep.  76;  Tutein  v.  Eurlev,  98  Mnss. 
211,  98  Am.  Dec.  154;  2Thomp.  Neg.  p.  1084, 
et  seq.;  88  Cent.  L.  J.  note  p.  450. 

The  proximate  cause  of  the  injury  must  be 
alleged  in  the  complaint  with  particularity, 
and  strictly  proved  on  the  trial. 

Woodward  v.  Oregon  B,  dh  Nav,  Co.  18  Or. 
289;  Knahtla  v.  Oregon  Sliort  Line  S  V.  N.  B. 
Co.  21  Or.  186. 

8ince  the  facts  are  not  disputed,  the  ques- 
tion whether  the  acts  of  defendant  were  the 
remote  or  the  proximate  cause  of  the  injury, 
is  a  question  for  the  court,  and  not  for  the 
Jury,  and  should  be  determined  by  this  appeal. 

West  Mahanoy  Twp.  v.  Watson,  116  Pa.  844; 
Hoag  v.  Lake  Shore  db  M.  8.  B,  Co.  85  Pa.  293, 
27  Am.  Rep.  658;  Henry  v.  St.  Louis,  K.dkN, 
B.  Co.  76  Mo.  288,  48  Am.  Rep.  762;  Lewis  y. 
Flint  db  P,  M.  B.  Co,  54  Mich.  55, 52  Am.  Rep. 
790;  Wabash,  St.  L.  db  P.  B.  Go.  v.  Locke, 
112  Ind.  404;  Bakery.  Fehr,  97  Pa.  70;  Wood- 
ward v.  Oregon  B.  db  Nav.  Co.  supra;  Lang- 
ford  y.  Jones,  18  Or.  807;  Oibson  y.  Oreoon 
Short  Line  db  U,  N.  B,  Co,  (Or.)  Feb.  20, 1898. 

On  petition  for  rehearing. 

Whatever  the  rule  may  be  in  the  cases  of 
bailments,  in  other  cases  of  negligence  the  dis- 
tinction between  slight,  ordinary,  and  great 
care  should  be  repudiated,  and  the  true  test 
should  be  whether  the  defendant  exercised 
such  care  as  orfitnarily  prudent  men,  in  view 
of  the  probabilities  of  danger,  would  have  ex- 
ercised. 

16  Am.  &  Eng.  Encyclop.  Law,  898,  402, 
426;  Whart.  Neg.  §§  44,  65,  66;  Cocley,  Torts, 
*681,  682;  Deering.  Neg.  §  11:  Bishop,  Non- 
Cont  L.  g§  489,  £L2;  2  Redf .  Railways,  229, 
notes. 

Mankind  might  be  capable  of  taking  pre- 
cautions that  would  be  extraordinary,  unneoes- 
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sary,  and  impractical,  but  ordinary  caution  in 
the  management  and  control  of  electricity  does 
not  reach  so  far.  Even  if  the  utmost  caution' 
is  to  be  required,  it  is  the  caution  that  is  prac- 
tical and  not  that  which  is  simply  conceivable. 

Hutchinson,  Can*.  §  602;  Indianapolis  db  J9^. 
L,  B.  Co.  V.  Horst,  98  U.  8.  296,  28  L.  ed.  899; 
TuUer  v.  Talbot,  28  Dl.  857,  76  Am.  Deo.  695; 
2  Redf.  Railways,  289;  2  Wood,  Railway  Law» 
1058,  noU  1. 

The  ''utmost  care"  is  the  "utmost  practi- 
cable care." 

2  Wood,  Railway  Law,  1058,  note  1  and 
cases  cited;  Tje/ey  y.  Cksmpbell  (Tex.)  April  19» 
1892;  Schouler,  Bailm.  g  662. 

The  care  that  would  he  exercised  by  "very 
cautious  persons." 

Smith  v.  Chicago  db  A.  B.  Co.  108  Mo.  248; 
Story,  Bailm.  g  601;  2  Wood,  Railway  Law^ 
1058,  note  1  and  cases  cited;  Maverick  ▼. 
Eighth  Ave.  B.  Co.  86  N.  Y.  880;  Edwards  y. 
Lord,  49  Me.  279;  Bawen  y.  New  York  Cent. 
B  Co.  18  N.  Y.  40S,  72  Am.  Dec.  529;  Gilson 
y.  Jackson  County  Horse  B,  Co.  76  Mo.  282. 

The  defendant  was  not  engaged  in  manage 
ing  or  controlling  a  dangerous  current  of  elec- 
tricity and  the  rule  of  extreme  caution  does 
not  measure  its  responsibility. 

Kelly  y.  Manhattan  B.  Go.  S  L.  TL  A.  74» 
112  N.  T.  450;  Palmer  v.  Pennsylvania  Go.  f^ 
L.  R.  A.  262,  111  N.  Y.  488;  Morris  v.  New 
York  Cent,  db  H.  B.  B.  Co.  106  N.  Y.  678; 
Lafflin  y.  B^iffalo  db  S.  W.  B.  Co.  106  N.  T, 
186, 26  Am.  Dec.  629;  Moreland  y.  Boston  d  P» 
B.  Corp.  141  Mass.  81. 

Messrs.  James  Oleason  and  McGlnii^ 
Sears  &  Simon,  for  respondent: 

The  motion  for  a  nonsuit  was  very  properly 
denied. 

Code,  g§  246,  247;  Grant  v.  Baker,  12  Or. 
829;  Anderson  y.  North  Pacific  Lumber  Co.  21 
Or.  281;  HerbeH  y.  Dufur  (Or.)  Feb.  6.  lfc<93. 

Where  a  telegraph  wire  is  left  swingin<r 
across  a  public  highway,  at  such  a  height  as 
to  obstruct  and  endanger  ordinary  travel,  such 
fact  unexplained  and  unaccounted  for,  raises 
a  presumption  of  negligence. 

Thomas  v.  Western  U.  Teleg.  Go.  100  Mass. 


Transp.  Go.  y.  Western  U.  Teleg.  Co.  8  Ben. 
502;  Gray  v.  Boston  Qas  Light  Go.  114  Masa 
149,  19  Am.  Dec.  824. 

A  telephone  company  which  for  several 
weeks  permits  its  wire  to  remain  suspended 
across  a  public  highway  a  few  feet  from  the 
ground,  is  liable  to  a  traveler  who  comes  in 
contact  therewith  during  an  electrical  storm, 
and  is  injured  by  a  discharge  of  electricity 
which  had  been  attracted  from  the  atmosphere, 
since  the  electricity  would  have  been  harmless 
except  for  the  wire. 

Southwestefn  Teleg.  db  Tetepih,  Go.  y.  Boffin- 
son,  16  L.  R.  A.  545,  2  U.  8.  App.  205,  50 
Fed.  Rep.  810;  United  Electric  B.  Co.  y. 
Shelton,  89  Tenn.  428. 

It  is  the  duty  of  a  telephone  company  using  a 
public  hifrbway  for  its  poles  and  wires  to  so 
construct  and  maintain  its  line  as  net  to  incom- 
mode the  public  use  of  the  highway  for  the 
purpose  of  travel  and  transpoitation,  whether 
by  ordinary  vehicles,  or  by  street  railways 
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Central  Ptnnsphania  Tdeph,  d  8.  Co.  v, 
Wilkes- Barre  <fe  W,  8,  R.  Co,  11  Pa.  Co.  Ct. 
Rep.  417;  Cincinnati  Inclined  Plane  R,  Co. 
T.  Citi/  &  8.  Teleg,  Aseo.  12  L.  R.  A.  534,  48 
Ohio  St  380. 

If  the  concurrent  or  succeBsive  negligence  of 
two  persons,  combined  together,  results  in  an 
injury  to  a  third  person,  he  may  recover  dam- 
ages from  either. 

2  Thorn  p.  Ne^.  p.  1068  et  teq,;  15  Am.  & 
Eog.  Encyclop.  liaw,  p.  440. 

Lord,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for  a 
personal  injury  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  in  per- 
mitting its  wire  to  come  in  contact  with  an 
electric  wire,  whereby  it  became  heavily 
charged  with  electricity,  and  in  allowing 
such  wire  to  hang  down  so  near  the  grouna 
at  the  comer  of  K.  and  T wen tv -First  streets 
as  to  endanger  the  life  and  limb  of  those 
traveling  upon  such  streets. 

The  errors  assigned  relate  to  the  refusal  of 
the  trial  court  to  grant  a  nonsuit,  and  to  cer- 
tain instructions  given  and  refused.  Upon 
the  first  point  the  contention  is  that  the  evi- 
dence does  not  prove  the  cause  of  action  al- 
leged, although  it  ibulj  be  sufficient  to  con- 
Btuute  a  ground  of  action,  and  consequently 
that  the  variance  is  fatal  to  the  plaintiff's 
recovery.  It  is  no  doubt  true  that  the  plain- 
tiff must  state  the  facts  which  constitute  his 
cause  of  action,  and  that  he  cannot  state  one 
and  prove  another.  The  Code,  with  all  its 
comprehensive  liberality,  will  not  admit,  as 
Sherwood,  Ch,  e/.,  said,  "a  plaintiff  to  sue 
for  a  horse  and  recover  a  cow. "  WaWUer  v. 
Hannibal  A  8t.  J,  K  Co.  71  Mo.  518.  Such 
variance  is  fatal,  for  the  reason  that  the  cause 
of  action  is  unproved  in  its  entire  scope. 

The  inquiry,  then,  is  whether  the  testi- 
mony for  the  plaintiff  establishes  a  cause  of 
action  different  from  the  one  alleged.  That 
there  is  some  variation  between  the  evidence 
and  the  complaint  may  be  conceded,  but  It 
consists  only  in  matter  of  detail,  or  as  to  how 
the  injury  occurred.  There  is  no  absolute 
departure  in  the  proof  from  the  original 
theory  of  the  case.  The  point  to  which  the 
variance  relates  is  this :  The  allegation,  in 
substance,  is  that  the  plaintiff  was  walking 
along  the  sidewalk,  and  came  in  contact  with 
the  wire,  which,  owing  to  the  darkness,  he 
was  unable  to  see ;  and  that  he  attempted  to 
remove  the  same  from  his  pathway,  and  in 
doing  so  he  caught  hold  of  the  wire,  and  the 
electricity  with  which  it  was  impregnated 
passed  into  his  body,  etc.  ;  whereas  his  tes- 
timony shows  that  he  wa.<i  walking  along  the 
sidewalk,  and,  it  being  dark,  and,  owing  to 
the  rain,  the  pavement  slippery,  that  he 
slipped,  and  fell  on  his  elbow,  causing  his 
hat  to  fall  off,  and  some  packages  to  drop  out 
of  his  hands,  and  that  in  groping  for  his  hat 
and  packages  his  hand  came  in  contact  with 
the  wire,  "which,  being  impregnated  with 
electricity,  ''grabbed*'  ft,  and,  as  he  could 
not  let  go,  he  put  out  his  other  hand  to  re- 
move the  same,  when  it  **  grabbed**  that  hand, 
etc  Plainly,  the  variation  here  is  only  of 
detail,  or  as  to  the  circumstances  under  which 

22  L.  R.  A. 


the  plaintiff  came  in  contact  with  the  wire 
and  received  the  injury.  The  elements  of 
negligence  alleged,  namely,  in  permitting 
its  wire  to  come  in  contact  with  the  elec- 
trical wire,  and  to  hane  so  near  the  ground 
as  to  endanger  life  or  limb,  are  present  in 
either  aspect  of  the  case,  or  as  much  under 
the  testimony  as  the  allegation.  Such  vari- 
ance does  not  present  a  case  where  the  cause 
of  action  is  unproved  in  its  entire  scope  and 
meaning,  within  the  construction  of  the 
Code.  Section  28,  Hiirs  Code.  Hence  there 
is  not  a  failure  of  proof,  and  without  such 
failure  the  variance  is  not  fatal,  or  such  as 
would  entitle  the  defendant  to  a  judgment 
of  nonsuit 

The  principal  ground  of  complaint  re- 
mains, however,  to  be  considered.  This  is. 
Was  the  negligence  of  the  defendant  the 
proximate  cause  of  the  injury?  There  are 
some  other  minor  questions  suggested  by  way 
of  criticism  upon  the  charge  of  the  court, 
but  the  remoteness  of  its  acts,  and  the  inter- 
vention of  other  agencies  directly  contribut- 
ing to  plaintiff's  injury,  are  relied  upon  as 
its  chief  defense.  It  was  the  failure  of  the 
court,  as  indicated  by  the  instructions  given 
and  refused,  to  properly  apply  the  law  in 
this  regard  that  constitutes  the  main  griev- 
ance of  the  defendant.  To  comprehend  the 
force  of  this  objection,  we  must  first  know 
and  understand  the  facts.  The  plaintiff  is  a 
laboring  man,  and  was  employed  by  the  gas 
company  to  shovel  coal  into  its  furnace.  Qn 
the  day  of  the  accident  he  quit  work  after  6 
o'clock  P.  M.,  and  started  for  his  home,  but 
on  his  way  went  to  market,  made  some  pur- 
chases, and  went  out  O  street  to  Twenty- 
First,  and,  when  passing  down  that  street, 
near  the  comer  of  E,  he  slipped  on  the  side- 
walk, and  fell  on  his  elbow,  his  hat  falling 
off,  and  the  packages  which  he  carried  flying 
out  of  his  hands.  After  he  got  up  he  groped 
for  his  packages  and  hat,  when  his  hand 
rubbed  against  a  wire,  one  end  of  which  was 
hanging  down  over  the  sidewalk  at  the  in- 
tersection of  the  streets.  His  testimony  on 
this  point  is :  **  My  hand  rubbed  against  this 
wire,  grasping  hold  of  me  fearfully.  I  then 
took  the  notion  to  put  up  this  hand  to  hit 
this  one  away  from -there.  It  grabbed  that 
one,  and  held  on  to  it  fearfully.  I  could 
not  let  go ;  it  was  too  strong,  i  don't  know 
what  part  of  my  hand  catched  hold  of  it. 
My  fingers  rubbed  it  first.  It  tore  me  fear- 
fully, like  machinery  with  about  200  pounds 
of  steam.  I  was  screaming  awfully,  and 
finally  I  saw  people  around  the  sidewalk; 
and  this  hand  after  a  while  dropped  from  the 
wire.  That  must  have  been  the  time  my  toes 
got  burned.  It  whirled  me  up  in  all  sorts 
of  shapes.  I  don't  know  how  I  was.  When 
this  hand  dropped  I  hung  on  with  it  until 
I  was  released.  After  this  hand  dropped  I 
had  no  more  memory  at  all.  I  lost  my 
senses.  I  don't  know  what  happened  after 
that.**  Several  persons  hearing  nis  screams 
for  help,  two  men  ran  from  J  street  to  his 
assistance,  and  one  of  them  slashed  at  the 
wire  with  his  knife,  and  received  a  severe 
shock,  but  did  not  sever  it.  After  some  hesi- 
tation, he  slashed  it  again,  and  succeeded  in 
cutting  the  wire.    The  defendant  was  assisted 
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to  his  home  and  put  to  bed,  when  it  was 
found  that  three  toes  were  badly  burned. 
Afterwards  he  was  taken  to  the  hospital,  and 
one  toe  was  amputated  and  the  others  were 
trimmed  off.  It  was  after  6  o'clock,  and 
quite  dark,  when  the  accident  occurred,  and 
tlie  sidewalk  was  slippery  from  recent  rain. 
The  defendant  could  not  see  the  wire,  nor 
did  he  know  that  it  was  hanging  down  over 
the  street,  nor  that  it  was  charged  with  elec- 
tricity. The  wires  of  the  telephone  company 
were  strung  on  K  street,  runninsr  east  and 
west,  and  the  wires  of  the  electriclight  com- 
pany and  the  electric  street-railway  company 
were  strung  along  Twenty- First  street,  run- 
ning north  and  south,  so  that  the  wires  of 
the  defendant  were  at  right  angles  to  the 
wires  of  the- two  electric  companies. 

The  evidence  further  shows  that  the  de* 
fendant  had  an  arrangement  with  the  elec- 
tric light  company  by  which  either  might 
use  the  poles  of  the  other  upon  which  to 
string  a  wire  when  it  had  no  poles  at  the 
place,  and  only  a  short  distance  of  wire  was 
to  be  used ;  that  the  defendant  used  the  poles 
of  the  electric  tight  company  when  wiring 
the  residence  of  a  Mr.  Bates,  at  the  corner  of 
H  and  Twenty-First  streets,  but  that  some 
three  months  before  the  accident  the  wire 
was  disconnected  from  the  telephone  at  his 
residence,  and  wrapped  around  the  electric 
pole,  and  made  fast  by  tying  it  on  a  bracket 
and  winding  around  the  pole  and  around  it- 
self:  that  such  wire  had  not  been  used  by 
defendant  after  it  was  so  disconnected,  nor 
had  the  company  made  any  inspection  of 
it  from  that  time  until  the  accident;  that 
during  this  interim  the  electric  company 
changed  its  poles  and  wires  along  Twenty- 
First  street,  and  in  doing  so  took  down  the 
pole  belonging  to  it  upon  which  the  tele- 
phone wire  was  fastened  as  aforesaid,  coiled 
up  the  wire,  and  hung  it  on  a  pole  belong- 
ing to  the  defendant,  near  K  and  Twenty- 
First  streets,  where  the  accident  happened ; 
but  that  the  defendant  had  no  knowledge 
that  the  electric  company  had  taken  down  its 
poles,  or  taken  down  its  wire,  and  hung  it 
on  the  pole  as  aforesaid.  Richard  Qerdes 
testified  that  he  was  in  the  employ  of  the 
electric  li^ht  company,  and  that  on  the  night 
of  the  accident  he  received  a  message  by  tele- 
phone that  a  man  had  been  hurt  by  an  elec- 
tric light  wire ;  that  he  went  at  once  to  the 
place  where  the  accident  occurred,  and  found 
the  wire  hanging  on  the  pole ;  that  he  cut  it 
above  the  coil ;  that  it  was  heavily  charged 
with  electricity  by  contact  with  a  wire  be- 
longing either  to  the  electric  street  railway 
or  the  electric  light  company ;  that  it  must 
have  been  the  wire  of  one  or  the  other  that 
charged  it  with  electricity,  as  there  was  no 
other  heavily  charged  wire  in  that  vicinity. 
The  evidence  further  shows  that  the  day  be- 
fore the  accident  the  wire  was  hanging  in 
the  form  of  a  coil  on  a  stick  at  the  side  of 
the  telephone  pole,  and  that  the  bottom  of  it 
was  two  or  three  feet  from  the  ground ;  that 
it  was  heavily  charged  with  electricity,  and 
that  one  witness,  who  touched  it  with  a  wire, 
was  thrown  to  the  ground  from*  the  shock. 

Among  other  things,  the  court,  in  sub- 
stance, instructed  the  jury  that  the  question 
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here  submitted  is  **  whether  it  was  negl  igeno9 
or  not  to  leave  a  wire  along  a  public  thor- 
oughfare, where  it  might  be  found  in  th» 
way  of  pedestrians,  or  where  it  might  be  li- 
able to  be  handled  or  interfered  with  hj  boy» 
or  by  irresponsible  persons."  That  it  wa» 
for  them  to  determine  from  the  evidenoa 
*^  whether  or  not  there  was  a  proper  inspec- 
tion made  of  these  wires,  so  as  to  know  what 
their  condition  was,  and  to  ascertain  whether 
anybody  had  been  interfering  with  them, 
making  them  more  dangerous  than  they  oth- 
ewise  would  be.**  That  ''the  fact  that  this 
company  used  the  poles  of  another  company, 
and  the  fact  that  other  electric  companies 
had  wires  upon  the  same  street,  does  not  de- 
tract at  all  from  the  strict  requirements  which 
should  be  made  of  the  defendant  company. 
Unless  it  had  loaned  its  wire  to  the  electrical 
company,  or  the  electrical  railway  company, 
and  placed  them  under  the  control  of  that 
company,  it  could  not  be  absolved  from  th» 
duty  of  looking  after  them  and  ascertaining- 
and  knowing  what  their  condition  was,  and 
of  anticipating  and  foreseeing  wliat  might 
happen  in  connection  with  them ;  and  that, 
unless  you  should  find  from  tiie  evidence  that 
this  defendant  had  turned  over  the  use  and 
control  of  its  wires  to  these  other  companies 
on  whose  pole  this  wire  was  suspended,  you 
have  no  right  to  say  that  those  companies 
were  liable,  and  not  this  company,  ii  this 
company  was  guilty  of  any  negligence.  Un- 
less this  company  was  negligent,  there  could 
be  no  recovery  on  the  part  of  the  plaintiff* 
If  you  find  that  it  was  not  guilty  of  any  neg- 
ligence, then  your  verdict  i^ould  be  for  th& 
defendant."  The  counsel  for  the  defendant 
requested  the  court  to  instruct  tiie  Jury  as 
follows :  ''If  the  jury  finds  that  the  defend- 
ant was  not  negligent  in  leaving  its  wire  at- 
tached to  the  pole  near  Mr.  Bales*  house,  as 
it  did  leave  it,  and  that  the  wire  was  not 
dangerous  as  left  by  it,  and  could  not  and 
did  not  become  dangerous  except  by  the  act 
or  neglect  of  some  other  person  or  company, 
the  defendant  is  not  liable;"  but  the  court 
refused  to  charge  as  requested,  but  gave  it 
with  the  following  modification:  **I  give 
you  that  in  connection  with  the  general  in- 
struction which  I  gave  you  that  the  defend- 
ant must  have  parted  with  the  control  of  its 
wires  in  order  to  be  exonerated  by  the  reason 
of  the  negligent  act  of  some  other  person.* 
The  defendant  also  requested  the  court  to 
charge  that  "*  it  is  claimed  by  the  defendant 
that  it  placed  its  wires  in  a  safe  and  secure 
position,  and  that  it  did  not  become  danger- 
ous except  by  the  acts  and  omissions  of  oth- 
ers, without  its  knowledge  or  consent.  If 
you  find  this  is  true,  the  defendant  is  not  li- 
able, unless  the  intervening  acts  or  omission» 
of  such  other  persons  should  have  been  con- 
templated and  guarded  against  by  the  defend- 
ant as  consequences  likely  to  follow,  and 
which  might  have  been  reasonably  antici- 
pated." And  again :  "If  it  was  not  negli- 
gent in  leaving  the  wire  as  it  did,  it  is  not 
liable,  unless  it  could  have  reasonably  fore- 
seen that  some  one  would  take  down  the  wire» 
and  place  it  where  it  injured  the  plaintiff, 
and  that  it  might  come  in  contact  with  some 
other  electric  wire  that  was  charged  with  a 
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current  of  electricity  that  would  make  it 
dangerous.  **  And  again :  **  Even  if  the  de- 
fendant had  left  its  wire  coiled  up  or  hang- 
ing over  the  sidewalk,  so  that  pedestrians 
mi^ht  come  in  contact  with  it,  it  would  not 
be  liable  for  damages  to  the  plaintiff  for  in- 
jury sustained  bv  an  electxic  shock  from  the 
wire  unless  the  fact  that  the  wire  left  there 
was  the  immediate  or  proximate  cause  of  the 
injury,  the  wire  not  by  itself  being  danger- 
ously charged  with  electricity,  and  becoming 
so  charged  only  by  intermediate  circumstan- 
oes,  namely,  that  of  interfering  with  or  cross- 
ing some  heavily  charged  wire,"  etc.  The 
court  refused  to  so  instruct  the  jury,  and  to 
its  rulings  thereon  the  defendant  duly  ex- 
cepted. 

it  appears  from  the  instructions  that  the 
theory  of  the  law  as  applied  to  the  facts  by 
the  trial  court  was  that  it  is  negligence  to 
allow  a  wire,  which,  from  its  environment, 
is  liable  to  become  charged  with  electricity, 
to  hang  over  the  street  at  such  a  height  as  to 
obstruct  and  endanger  ordinary  travel.  That 
it  was  the  duty  of  the  defendant,  owing  to 
the  location  of  its  wire  and  the  use  of  the 
poles  of  the  electric  light  company,  to  look 
after  it,  and  see  that  it  was  in  proper  condi- 
tion, and  that,  when  the  wire  was  discon- 
nected from  the  Bates  residence,  if,  instead 
of  taking  down  the  wire,  the  company  chose 
to  hang  It  upon  the  electric  pole,  the  duty 
still  devolved  upon  it  to  take  care  of  such 
wire,  and  that  this  was  a  continuing  duty, 
from  which  it  would  not  be  absolved  unless 
it  had  parted  from  the  control  of  its  wire  to 
the  electric  companies.  This  requirement 
imposed  upon  the  defendant  Uie  ooligation 
of  looking  after  and  ascertaining  the  condi- 
tion of  its  wire,  and  of  anticipating  or  fore- 
seeing results  which  were  likely  to  happen 
by  reason  of  its  connection  or  location  as  to 
the  electric  wires  so  as  to  avoid  liability  to 
daneer  arising  therefrom.  In  this  view  of 
the  law,  the  taking  up  of  the  pole  by  the 
electric  light  company  and  hanging  the  de- 
fendant's wire  upon  its  pole  at  the  intersec- 
tion of  K  and  Twenty-First  streets  would  not 
authorize  the  jury  to  find  that  the  electric 
companies  were  liable,  and  not  the  defend- 
ant, if  it  was  neglieent  in  not  removing  its 
wire  when  it  ceased  to  use  it  at  the  Sates 
residence.  It  is  earnestly  insisted  by  counsel 
that  this  view  of  the  law  is  a  wrong  concep- 
tion of  the  defendant's  duty,  for  the  reason 
that  it  makes  the  company  liable  for  the 
wrongful  acts  of  third  persons  in  taking 
down  the  wire  and  hanging  it  on  the  pole 
where  it  became  charged  with  electricity, 
which  he  claims,  are  the  responsible  causes 
of  the  injury.  This  is  based  on  the  assump- 
tion that  there  intervened  between  the  negli- 
gence of  the  defendant,  if  any  there  was,  and 
the  injury  to  the  plaintiff,  an  independent, 
adequate  cause  of  the  injury,  namely,  the 
wrongful  act  of  the  electric  company,  which 
was  the  proximate  cause  of  the  inj  ury.  What 
is  the  proximate  cause  of  the  injury  is  ordi- 
narily a  question  for  the  jury.  It  is  only 
when  the  facts  are  undisputed  that  it  becomes 
a  question  for  the  court.  Wherever,  there- 
fore, there  is  any  doubt,  the  question  of 
proximate  cause  should  be  submitted  to  a 
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iury  to  be  decided  as  a  matter  of  fact  accord* 
ing  to  the  circumstances  of  the  case.  To 
warrant  a  jury  in  finding  that  negligence  is 
the  proximate  cause  of  the  injury  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence,  and 
that  it  ought  to  have  been  foreseen  in  tho 
light  of  the  attending  circumstances.  Mil* 
waukee  dt  81.  P.  R,  (S.  v.  KeOogg,  94  U.  S. 
475,  24  L.  ed.  259.  The  question,  therefore, 
whether  the  stretching  of  the  defendant's 
wire  on  the  electric  poles  instead  of  its  own 
poles,  and  whether  the  omission  of  the  de- 
fendant to  remove  the  same  when  it  ceased 
to  use  it  at  the  Bates  residence,  was  negli- 
gence, and,  if  it  was,  whether  the  intervening 
act  of  the  electric  company  and  its  conse- 
quences were  such  as  could  have  been  reason- 
ably anticipated  and  guarded  airainst  by  tho 
defendant,  was  for  the  Iury  to  determine  in 
the.l ight  of  the  facts  and  circumstances.  The 
record  discloses  that  the  electric  light  com* 
pany  eave  the  defendant  i>ermis8ion  to  use 
its  poles  upon  which  to  string  its  wire  when 
the  defendant  needed  them  to  connect  its  wire 
to  a  residence  where  it  had  no  poles.  When 
the  defendant  disconnected  its  wire  from  tho 
telephone  at  Bates'  residence  it  had  no  longer 
anj  need  to  use  the  electric  poles,  and  the  per- 
mission or  license  given  to  use  them  ceased, 
or  was  at  an  end,  and  necessarily  the  defend- 
ant ought  to  have  removed  its  wire  from  the 
electric  poles;  and  if  it  did  not  do  so,  but 
coiled  and  hung  it  on  one  of  them,  where  it 
had  no  right  to  be,  the  defendant  was  bound 
to  look  after  it,  and  to  expect,  if  it  failed  to- 
do  so,  that  the  electric  company  would  re- 
move it  when  such  wire  incommoded  that 
company,  or  its  business  required  the  re- 
moval of  its  poles,  as  did  happen.  The  jurj 
found  that  the  stretchinff  of  the  wire  upon 
the  electric  poles  was  dangerous,  and  that 
the  omission  of  the  defendant  to  remove  it, 
when  it  disconnected  the  same  from  the  Batea 
residence,  and  ceased  to  use  it,  was  negli- 
gence, and  that  the  intervening  act  of  the 
electric  company  and  its  consequences  could 
have  been  foreseen  as  likely  to  happen,  or 
possibly  to  follow,  from  leaving  the  wire 
coiled  and  hung  upon  the  electric  pole  near 
the  Bates  residence,  and  necessarily  that  the 
defendant  was  responsible  for  its  wire  being 
coiled  and  hung  upon  its  own  pole  at  the  in- 
tersection of  K  and  Twenty-'First  streets. 
This  responsibility  is  based  on  the  principle 
that  if  the  defendant,  instead  of  removing  ita 
wire,  chose  to  hang  it  upon  the  electric  pole, 
where  it  had  no  right  to  be,  it  was  bound  to 
look  after  it,  and  that,  if  the  defendant  had 
done  so,  it  would  have  discovered  the  re- 
moval of  the  same,  and  its  condition,  so  that 
the  injury  might  have  been  avoided,  and 
consequently  that  the  company  must  be  takea 
to  have  foreseen  as  likely  to  happen,  or  pos- 
sibly to  follow,  the  consequences  which  re- 
sulted from  its  omission  to  remove  the  wire 
when  it  was  disconnected  from  the  telephone 
at  the  Bates  residence.  This  is  in  accordance 
with  the  rule  that  a  person  guilty  of  negli- 
gence or  an  omission  of  duty  "* should  be  held 
responsible  for  all  the  consequences  which 
a  prudent  and  experienced  man,  fully  ac- 
quainted with  all  the  circumstances  which 
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in  fact  existed,  whether  they  could  have  been 
ascertained  by  reasonable  diligence  or  not, 
would  have  thought  at  the  time  of  the  nesli- 
jgent  act  reasonably  possible  to  follow  if  they 
Had  been  suggested  to  his  mind.  ^  Shearm. 
&  Redf.  Neg.  §  29.  But  this  phase  of  the 
case  is  met  with  the  argument  that  the  tele- 
phone wire  itself  is  not  dangerous,  and  that 
the  main  or  efficient  cause  of  the  injury  was 
the  electric  current  from  the  wires  of  the 
electric  companies,  with  the  production  of 
which  the  defendant  had  nothing  to  do.  In 
other  words,  that.  If  the  defendant  was  neg- 
ligent, it  was  the  dangerous  force  of  electric- 
ity which  intervened,  and  with  the  produc- 
tion of  which  the  plaintiff  had  nothing  to  do, 
that  communicated  the  Injury  to  plaintiff, 
and  therefore  it  was  the  proximate  cause  of 
the  injury.  It  is  no  doubt  true  that  where 
there  is  negligence,  and  injury  following  it, 
and  there  is  also  an  intermediate  cause,  dis- 
connected from  the  negligence,  and  the  opera- 
tion of  this  cause  produces  tJie  Injury,  the 
person  guilty  of  the  negligence  cannot  be 
held  responsible  for  the  iniury.  The  in(|uiry 
must  always  be  whether  tnere  was  any  inter- 
mediate cause  disconnected  from  the  primary 
fault,  and  self- operating,  which  produced 
the  injury.  Milwaukee  H  St.  P.  B.  Co.  v. 
Kellogg,  supra.  If  the  inter venins^  cause  and 
its  probable  consequence  be  such  as  could 
reasonably  have  been  anticipated  by  the  orig- 
inal wrongdoer,  the  causal  connection  be- 
tween the  wrongful  act  and  the  injury  is  not 
broken,  and  the  defendant  is  liable  for  the 
Injury.  In  "White  Sewing  MacK  Co.  v.  Rich- 
teVy  2  Ind.  App.  884,  it  is  said:  "Interven- 
ing agencies  sometimes  interrupt  the  current 
of  responsible  connection  between  negligent 
acts  and  injuries,  but  as  a  rule  these  agen- 
cies, in  order  to  accomplish  such  result,  must 
entirely  supersede  the  original  culpable  act, 
and  be  in  themselves  responsible  for  the  in- 
jury, and  must  be  of  such  a  character  that 
they  could  not  have  been  foreseen  or  antici- 
pated by  the  original  wrongdoer.  If  it  re- 
quired both  agencies  to  prepuce  the  result, 
or  if  both  contributed  thereto  as  concurrent 
forces,  the  presence  and  assistance  of  one  will 
not  exculpate  the  other,  because  it  would 
still  be  an  efficient  cause  of  the  injury." 
The  intermediate  cause  must  supersede  the 
original  wrongful  act  or  omission,  and  be 
«ufflcient  of  itself  to  stand  as  the  cause  of 
plaintiff's  injury,  to  relieve  the  original 
wrongdoer  from  Tiability.  **  One  of  the  most 
valuable  of  the  criteria  furnished  us  by  the 
authorities,**  Mr,  Justice  Miller  said,  '^is  to 
ascertain  whether  any  new  cause  has  inter- 
vened between  the  fact  accomplished  and  the 
alleged  cause.  If  a  new  force  or  power  has 
intervened  of  itself  sufficient  as  the  cause  of 
the  misfortune,  the  other  must  be  considered 
as  too  remote. "  Louisiana  Mut,  Ins,  Co,  v. 
Tweed,  74  U.  8.  7  Wall.  52,  19  L.  ed.  67. 
There  is  no  claim  that  the  wires  of  the 
companies  transmitting  electrical  power  were 
not  m  their  proper  position,  or  that  the  com- 
panies were  negligent  in  the  use  of  their 
wires.  We  must  take  it,  upon  the  facts  as 
disclosed  by  this  record,  that  their  wires 
were  where  they  had  a  right  to  be,  and  were 
cot  an  obstruction,,  endangering  the  life  or 


limb  of  any  one  traveling  along  the  street. 
It  was  the  telephone  wire,  suspended  on  a 
pole,  as  shown  by  the  evidence,  that  fur- 
nished the  means  by  which  the  currents  of 
electricity  passing  over  the  electric  compa- 
nies' wires  were  diverted  and  conduct^  so 
close  to  the  ground  as  to  render  passage  along 
the  public  thoroughfare  exceedingly  dan- 
gerous. As  a  consequence,  it  was  we  de- 
fendant's wire  so  hanging  upon  the  pole  that 
furnished  the  means  by  which  the  electrical 
current  was  communicated  to  and  injured  the 
plaintiff.  It  is  true  that  the  electrical  cur- 
rent was  a  new  power  which  intervened,  and 
with  the  production  of  which  the  defendant 
had  nothing  to  do,  but  it  was  harmless,  or 
could  not  have  been  communicated  to  the 
plaintiff,  but  for  the  suspended  wire  of  the 
defendant.  As  an  intermediate  cause  it  was 
connected  with  the  primary  fault,  and  not 
self -operating,  and  therefore  is  not  sufficient 
itself  to  stand  as  the  cause  of  plaintiff's  in- 
jury. The  language  of  Mr.  Justice  Bruce 
clearly  illustrates  Uiis  point :  ''To  say  that 
the  agency  of  the  telephone  wire  in  the  pro- 
duction of  the  injury  was  inferior  to  that  of 
the  electric  current,  which  was  the  main 
cause,  is  not  satisfactory.  It  is,  in  fact,  to 
admit  that  the  company's  displaced  wire  fur- 
nished the  means  by  which  the  dangerous 
force  was  communicated  to  and  injured  the 
defendant  in  error.  True,  it  was  a  new  force 
of  power  which  intervened,  with  the  produc- 
tion of  which  the  telephone  company  had 
nothing  to  do,  but  upon  this  point,  in  Louisi- 
ana Mut,  Ins.  Co.  V.  Tu>eed,  74  U.  8.  7  Wall. 
62,  19  L.  ed.  67,  the  court  says :  '  If  a  new 
force  or  power  has  intervened,  of  itself  suffi- 
cient to  stand  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  as  too  remote. ' 
The  new  force  of  power  here  would  have  been 
harmless  but  for  the  displaced  wire,  and  the 
fact  that  Uie  wire  took  on  a  new  force,  with 
the  creation  of  which  the  company  was  not 
responsible,  vet  it  contributed  no  less  di- 
rectly to  the  injury  on  that  account."  South- 
western Teieg.  db  Teleph.  Co,  v.  Robinson,  S 
U.  8.  App.  206,  60  Fed.  Rep.  818,  16  L.  R. 
A.  545. 

It  thus  appears  that  the  defendant's  negli- 
gence was  the  primary  and  proximate  cause 
of  the  injury.  In  view  of  this  resalt  the 
other  errors  assigned  are  of  little  importance, 
and  not  such  as  would  authorize  the  reversal 
of  the  case. 

It  results  that  ihs  Judgment  must  be  aJfirmetL 

A  petition  for  rehearing  was  subsequently 

Cnted  after  which  on  January  8,    1894, 
rd»  Ch.  J. ,  on  behalf  of  the  court  delivered 
the  following  opinion : 

The  suspended  telephone  wire,  while  it 
was  charged  with  electricity  from  contact 
with  the  electric  wire,  was  not  less  danger- 
ous than  the  electric  wire  itself  would  have 
been,  similarly  suspended  as  to  the  street. 
It  was  this  condition  of  affairs  that  led  the 
court,  in  its  charge,  to  refer  to  electricity  gen- 
erally as  a  ''subtle  and  dangerous  agency,** 
which  required  the  "utmost  caution  to  con- 
trol." As  the  telephone  wire  was  liable  to 
become  charged  with  such  dangerous  agents 
and  thus  to  become  dangerous  to  the  travel- 
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ing  public,  the  dutjr  of  inspecting  and  as- 
certainine  the  condition  of  the  wires,  and 
whether  there  was  any  interference  making 
them  more  dangerous  than  they  otherwise 
would  be,  was  neceflsarily  involved.  Inyiew 
of  these  circumstances,  the  degree  of  care  im- 
posed was  commensurate  with  the  danger. 
^Due  care  is  a  degree  of  care  corresponding 
to  the  danger  involyed. "  Cooley,  Torts.  It 
is  not  the  same  in  all  cases.  The  term  is 
relative,  and  its  application  depends  on  the 
situation  of  the  parties,  and  the  degree  of 
«are  and  yigi  lance  which  the  circumstances 
reasonably  Impose.  Where  the  danger  is 
great,  a  high  degree  of  care  is  necessary,  and 
the  failure  to  obserye  it  is  a  want  of  orainary 
care  under  the  circumstances.  Hence,  a  wire 
liable  to  be  charged  with  an  agency  so  dan- 
gerous and  difficult  to  manage,  while  so  lo- 
cated, needed  to  be  lool&ed  after  with  that 
degree  of  care  and  yigilance  as  would  guard 
the  public  against  liability  to  accident  from 


it.  The  court  then  said :  "The  question  is 
here  submitted  to  you  whether  it  was  negli- 
gence or  not  to  leave  a  wire  along  a  public 
thoroughfare  where  it  might  be  found  in  the 
way  of  pedestrians,  or  where  it  migbt  be  lia- 
ble to  be  handled  and  interfered  with,  by 
boys  or  by  irresponsible  persons. "  It  further 
added:  "'Negligence,'  in  cases  of  this 
kind,  means  the  doing  of  some  act  which  a 
cautious  and  prudent  man  would  not  do.  or 
the  neglecting  to  do  some  act  which  a  cau- 
tious and  prudent  man  would  not  neglect. 
Applying  those  definitions  to  this  case,  the 
inquiry  to  be  solved  by  you  is,  What  did  this 
defendant  do  that  a  cautious  and  prudent  man 
would  not  have  done,  in  connection  with  the 
wire  which  has  been  described  to  you  in  the 
testimony,  and  which  is  mentioned  in  the 
pleadings?"  These  instructions,  taken  in 
connection  with  the  instructions  referred  to 
in  the  main  opinion,  we  think  fairly  present 
the  law  governing  the  case. 
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Edwin  B.  BENEDICT  et  ah 
( Mich. ) 

!•  PareluMem  of  an  imdiTided  Interest 

In  timber  fk^m  tenants  in  eommon  of 

the  land,  although  not  entitled  to  a  partitloD  of 
the  timber,  may,  In  equity,  enforce  a  partition 
of  the  land,  setting  off  the  paroel  on  which  the 
timber  will  belong  to  them,  even  If,  by  subse- 
quent oonveyaDcee,  the  whole  title  to  the  land 
has  been  acquired  by  one  persoo. 

Urn  A  deed  of  standing  timber  tobere- 
moTed  within  ten  years  paflses  the  title  and 
does  not  constitute  a  mere  license  to  take  off 
chattels  within  the  time  limited. 

B*  The  omiseion  to  mention  the  state 
where  the  lands  are  situated  in  an  in- 

■trument  purporting  to  sell  standing  timber  will 
not  destroy  tbe  effect  of  the  record  as  notice  al- 
though the  Instrument  Is  executed  In  another 
state  If  It  Is  properly  acknowledged  and  recorded 
in  the  county  where  the  lands  are  situated  and 
the  record  title  there  stands  in  the  name  of  the 
grantor. 

4.  Recording  an  instrument  purport- 
ing to  eonTey  standing  timber  in  a 
book  called  *' miscellaneous  records** 

wlU  not  prevent  its  being  constructive  notice  to 
the  world  of  the  rights  of  the  purchaser.  If  the 
record  Is  properly  indexed  and  there  Is  nothing 
to  prevent  the  register  from  providing  suoh  a 
book. 

(€hrcmt^  J.,  ditaenti  from  propoiHUm  L) 

(December  22. 180a) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Manistee  County  in 
favor  of  defendants  in  a  proceeding  brought 


to  compel  partition  of  certain  lands  so  as  to 
permit  complainants  to  obtain  timber  which 
they  bad  purchased  from  certain  of  the  tenants 
in  common.    BeversecL 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  P.  W.  Niskem  and  C*  W*  Ses- 
sions* for  complainants: 

The  timber  deed  to  complainants  Torrent^ 
Haines  &  Company  and  the  record  thereof  are 
good  and  valid. 

The  question  of  record  is  always  one  of  no- 
tice. A  conveyance  need  never  be  recorded 
as  between  the  parties  nor  as  to  parties  having 
full  notice. 

Battershall  ▼.  Stephens,  84  Mich.  68;  8tet9(m 
y.  Cook,  89  Mich.  750. 

The  deed  being  duly  executed  and  acknowl- 
edged, and  being  a  conveyance  of  an  interest 
in  lands,  within  tbe  clear  decisions  of  the  su- 
preme  court,  and  the  express  terms  of  the 
statute  has  every  effect  as  such  record  that  it 
could  have  if  it  were  an  ordinary  deed  in  the 
book  of  deeds. 

Hussell  y.  Myers,  82  Mich.  623;  Johnson  y. 
Moore,  28  Mich.  8;  How.  Anno.  Stat.  §§  5680, 
5685. 

Such  timber  deeds  are  not  void  in  Michigan. 

Campau  v.  QoOfrey,  18  Mich.  84,  100  Am. 
Dec.  188;  BvUery.  Bops,  25  Mich.  58.  12  Am. 
Rep.  218;  Mtch  v.  I&yer,  51  Tex.  836.  See 
also  White  v.  Saure,  2  Ohio,  110;  Oreen  v.  Ar- 
nold, 11  R.  L  864,  23  Am.  Rep.  466;  Whitton 
V.  Whitton,  88  N.  H.  127,  75  Am.  Dec.  168; 
Duncan  v.  Sylvester,  16  Me.  888;  Bnrnhart  v. 
Campbell,  50  Mo.  597;  Camoron  v.  Thvrmond, 
66  Tex.  82;  Arn<M  v.  OauUe,  49  Tex.  538; 
Boggess  v.  Meredith,  16  W.  Va.  1;  Ballon  v. 
Hale,  47  N.  H.  347,  98  Am.  Dec.  488;  McKey 
V.  Welch,  22  Tex.  890;  Dom  v.  Dunham,  24 
Tex.  866;  Oood  v.  Coombs,  28  Tex.  84;  Stark 
V.  Barrett,  16  CaL  862;  Gates  v.  Salmon,  85 


NoxB.— The  decision  that  purchasers  of  an  un-  f  Is  one  of  very  great  Importance,  and  we  believe 
-divided  Interest  In  timber  from  tenants  In  common  marks  one  more  8tep  in  the  enlargement  of  equl« 
ef  the  land  may  compel  a  partition  of  the  land  in  table  remedies  to  meet  the  necesBlties  of  a  situs- 
order  that  their  interest  in  the  timber  may  be  fixed   tion. 

1K8  L.  a  A.  41 


See  also  27  L.  K.  A.  434;  32  L.  K.   A.  102. 
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Cal.  576,  95  Am.  Dec.  189;  Sutter  ▼.  San 
FraneUco  City  and  County ^  86  Cal.  115;  Pren- 
tm  ▼.  Caie,  7  Ohio,  pt.  2,  p.  129;  Treon  v. 
Bmertek,  6  Ohio.  891;  DennUon  v.  Foster.  9 
Ohio,  126;  Rohinett  v.  Preston,  2  Bob.  (Ya.) 
278;  Crook  v.  VandeooortflS  Neb.  605;  MarJeocY. 
Wakeman,  107  111.  268;  Worthitifftonv.  Staun- 
ton, 16  W.  Va.  208;  Crocker  v.  Tiffany,  9R.  I. 
505;  Freem.  Coten.  §  200. 

As  to  the  pretended  conTeyanoe  of  the  tim- 
ber by  Mee  and  Seymour  to  Hart,  the  graDtors 
did  not  own  the  timber  and  knew  they  did  not. 
Grantee  knew  it  also.  There  is  no  contract 
unless  the  parties  thereto  assent;  and  they  must 
assent  to  the  same  thin^  in  the  same  sense. 

1  Parsons,  Cont  *475:  Barlow  y.  Scott,  24 
N.  Y.  40. 

One  relying  upon  a  contract  most  show  that 
the  minds  of  the  parties  met. 

Ferguson  v.  Hemingvay,  88  Mich.  159;  KeU 
ler  y.  Hotderman,  11  Mich.  248;  Woode  t. 
Ayree,  89  Mich.  352,  88  Am.  Rep.  896. 

If  there  is  a  pai't,  or  a  condition,  upon  which 
the  minds  of  the  parties  did  not  meet,  the 
whole  contract  becomes  inoperative  and  yoid. 

1  Parsons,  Cont.  *477;  Tuttle  v.  Love,  7 
Johns.  470:  Vaesar  v.  Camp,  11  N.  Y.  441; 
Peltier  y.  Collins,  8  Wend.  459,  20  Am.  Dea 
711. 

If  the  transaction  was  wholly  a  mistake  and 
misunderstanding  of  fact,  the  {Murties  equi- 
tably entitled  to  relief  should  have  it. 

Even  if  the  mistake  were  one  of  law,  the 
parties  with  clean  hands,  who  have  paid  their 
money,  and  can  otherwise  have  no  relief,  are 
not  precluded  because  of  such  mistake. 

Hunt  V.  Bousmanier,  21 U.  S.  8  W  heat.  215, 
5  L.  ed.  599. 

Where  the  mistake  of  law  is  occasioned  by 
fraud,  imposition,  or  misrepresentation,  a 
party  sufiFering  thereby  may  have  relief  in 
equity. 

Ladd  ▼.  Biee,  67  N.  H.  874;  Brown  v.  Biee, 
26  Gratt.  467;  Bardiffree  y.  Mitchum,  51  Ala. 
151;  Whelan's  App,  70  Pa.  410;  Ooodenow  v. 
Ffwer,  16  Cal.  470,  76  Am.  Dec.  540;  Spurr  v. 
Some  Ins.  Co,  40  Minn.  425;  Anderson  y.  Ty- 
dinffs,  8  Md.  427,  63  Am.  Dec.  708,  and  notes. 

The  acts  and  position  of  Benedict  and  Hart, 
as  now  claimed  by  them,  are  surely  both  an 
"  imposition  "  and  "  fraud"  upon  tfieir  grant- 
ors, and  especially  upon  the  rights  of  those 
who  had  paid  for  the  timber,  to  their  knowl- 
edge. 

Oriswold  y.  Haeard,  141 U.  S.  260,  85  L.  ed. 
678:  Oreen  Bay  A  M.  Canai  Co.  y.  Ue^oitt,  62 
Wis.  887.  See  also  Silbar  y.  Byder,  63  Wis. 
108;  Eagenah  y.  Qeffert,  78  Wis.  641. 

Those  who  take  by  quitclaim  deed  are  not 
bona  fide  purchasers  and  only  take  the  interest 
which  their  erantor  had. 

Peters  y.  Cartier,  80  Mich.  124.  See  also 
Johnson  v.  Williams,  87  Ean.  179,  and  cases 
there  cited. 

The  sale  of  the  timber  to  Torrent,  Haines  & 
Company  was  a  sale  of  an  interest  in  land. 

Busseli  y.  Myers,  82  Mich.  528;  Johnson  y. 
Moore,  28  Mich.  8. 

In  Benedict  y.  Torrent,  11  L.  R.  A.  278,  88 
Mich.  186,  this  court  explicitly  holds  that  it 
conveyed  to  Torrent,  Haines  f&  Co.  all  the  title 
which  Mee  and  Seymour  had  in  the  timber 
upon  the   land.      The   title  to  the  timber  is 
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passed  absolutely  by  the  terms  of  the   deed, 
and  the  license  is  a  mere  condition  subsequent. 

WiUiamSY.  Flood,  68  Mich.  487  and  casea 
cited;  HaskeUw.  Ayres,  85  Mich.  90;  Johnson 
y.  Mo<yre,  28  Mich.  4;  Spalding  y.  Arefiibald, 
52  Mich.  868,  50  Am.  Bep.  258. 

The  deed  is  only  to  be  treated  as  void  so  far 
as  it  injuriously  idTects  the  cotenanis,  and  is 
good  against  the  grantor  and  those  claiming 
under  him. 

McKey  y.  Welch.  22  Tex.  890. 

One  claiming  title  to  land  is  chargeable  with 
notice  of  every  matter  a£Fecting  the  estate 
which  appears  on  the  face  of  any  deed  in  hia 
chain  of  title,  and  of  eyery  matter  he  would 
have  learned  by  any  inquiiy  suggested  by  the 
recitals  in  any  such  deed. 

Boll  y.  Bea,  50  N.  J.  L.  264. 

A  quitclaim  deed  passes  no  title  as  agaiosi 
the  grantor's  prior,  though  unrecorded,  con- 
yeyance. 

Pastel  y.  Palmer  (Iowa)  March  9,  1887. 

A  purchaser  who  acquires  his  title  by  a  quit- 
claim deed  cannot  be  regarded  as  a  bona  fide 
purchaser  without  notice,  but  takes  only  such 
title  as  the  grantor  can  lawfully  convey. 

McAdow  y.  Black,  6  Mont.  601;  Peters  y.  Car- 
tier,  80  Mich.  124;  Partridge  v.  Hemenway,  8» 
Mich.  454;  Wines  v.  Woods,  109  Ind.  291;  Snotr- 
den  y.  T)/ler,  21  Neb.  199;  Johnson  v.  Wil- 
liams, 87  Kan.  179;  IVam  Lumber  Go.  y.  Han- 
cock, 70  Tex.  812;  O^Neal  y.  Seixas,  85  Ala.  80; 
Bra^ord  y.  Carpenter^  18  Colo.  80;  Hope  v. 
Blair,  105  Mo.  85;  Bersey  v.  Lambert,  50 
Minn.  878;  American  Mortg.  Co.  v.  Hutchin 
son,  19  Or.  834;  Putnam  y.  Busseli,  86  Mich. 
889. 

Mr.  E.  £•  Benedict*  for  appellees: 

There  is  no  law  making  this  medley  called 
miscellaneous  records  evidence  to  be  read  in 
any  court  A  book  not  authorized  by  law  i» 
not  admissible  In  evidence  when  there  is  n& 
law  requiring  it  to  be  kept  or  declaring  it  to  be 
in  evidence. 

Smith  v.  La^erenee,  12  Mich.  481;  Barnard 
y.  Campau,  29  Mich.  162. 

A  record  in  an  unauthorized  book  is  not  con- 
structive notice.  For  example  the  record  of 
a  deed  absolute  on  its  face,  but  intended  as  se- 
curity for  a  debt,  must  be  recorded  according 
to  its  true  import,  and  its  record  as  a  deed  i» 
void  and  is  not  constructive  notice  for  any 
purpose. 

Brown  v.  Dean,  8  Wend.  208:  Dey  y.  Dtin- 
ham,  2  Johns.  Ch.  182,  1  L.  ed.  8i0;  Manu- 
facturers dt  M.  Bank  V.  Bank  of  Pennsylvania^ 
7  Watts  &  8.  835,  42  Am.  Dec.  240;  Jagues  y. 
Weeks,  7  Watts,  261;  Edwards  v.  TrumbuU,  «► 
Pa.  509;  Jackson  v.  Van  Valkenburgh,  8  Cow. 
260;  Purdy  v.  Huntington,  42  N.  Y.  834,  1 
Am.  Bep.  582. 

The  irregular  registration  of  a  deed  is  not 
notice.    As  where  the  instrument  is  authorized 
by  law  to  be  recorded,  but  is  actually  record 
ed  without  authority. 

Biles  y.  AUee,  80  Wis.  219;  Hodgson  y.  Butts, 
7  U.  8.  8  Cranch.  140.  2  L.  ed.  891;  De  Witt 
y.  Moulton,  17  Me.  418;  Oiddings  v.  Smith,  1& 
Vt  844;  Duncan  y.  Duncan,  1  Watts.  822; 
Tidd,  Pr.  miBus/iin  v.  Sfiields,  11  Ga.  686,  55 
Am.  Dec.  486. 

No  presumption  of  notice  arises  from  the 
record  of  an  instrument  unless  it  is  recorded 
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by  antbority  of  law  and  aniess  that  authority 
has  been  duly  and  fully  pursued. 

Tillman  ▼.  GmDand,  12  Smedes  &  M.  962. 

The  court,  in  Benedict  r.  Torrent,  11  L.  R. 
A.  278, 88  Mich.  186,  says:  "  It  is  well  set- 
tled that  they  (Torrent,  Haines  &  Co.)  could 
Bot  become  purchasers  of  Mee  A  Seymour  of 
any  interest  in  the  land  to  the  prejudice  of  their 
coienants. 

One  tenant  in  common  has  no  right  over  the 
property  of  his  cotenant 

OlatD  ▼.  Plummer,  86  Mich.  660:  Freem.  Co- 
ten.  §  261;  Elwell  v.  Bumeide,  4A  Barb.  447. 

Only  such  timber  is  conyeyed  as  shall  be  cut 
and  removed  within  ten  years.  No  timber  has 
yet  been  cut  and  removed,  consequently  no 
title  has  yet  passed  to  any  timber. 

Bat^  V.  Ayree,  82  Mich.  98;  WiUiami  v. 
Flood,  63  Mich.  487. 

License  to  enter  on  land  and  cut  timber, 
without  the  consent  of  all  parties  in  interest, 
Is  license  to  commit  waste,  and  waste  is  made 
by  the  statute  unlawful  in  a  cotenant. 

How.  Anno.  Stat.  §§  7942,  7956. 

An  easement  given  by  a  tenant  in  common 
is  void  as  to  the  other  cotenants  who  have  not 
consented  thereto. 

2  Wait,  Act  &Def.  666;  8  Kent,  Com.  486; 
Eutchieon  v.  Chaee,  89  Me.  608,  68  Am.  Dec. 
645. 

If  one  tenant  in  common  of  land  ousts  his 
cotenant,  the  latter  may  maintain  ejectment. 

Qoodtitle  v.  Tombs,  8  Wils.  118;  Braekett  v. 
NoTcroee,  1  Me.  89. 

A  deed  by  a  cotenant  of  a  whole  or  a  part, 
without  an^  words  to  indicate  the  passing  of  an 
undivided  interest,  is  void. 

Boggu  v.  Meredith,  16  W.  Va.  27. 

A  tenant  in  common  may  demise  or  convey 
an  undivided  share,  but  a  oemise  of  a  specific 
portion,  as  "west  half,"  is  void. 

Bhepardeon  v.  Bouiand,  28  Wis.  108;  Dun- 
tan  V.  Sylvester,  24  Me.  482,  41  Am.  Dec.  400; 
amith  V.  Benson,  9  Yt.  188,  81  Am.  Dec.  614. 

As  the  act  licensed  is  contrary  to  the  prohi- 
bition of  the  statute  the  license  must  be  void 
and  cannot  be  the  basis  of  an  estoppel. 

Every  one  dealing  with  a  cotenant  must  be 
held  to  understand  the  law.  He  cannot  base 
a  right  on  his  ignorance  and  disregard  of  it. 

It  is  essential  to  an  estoppel  that  the  person 
relying  on  it  should  be  misled. 

IHlUr  V.  Brubaker,  82  Pa.  498,  91  Am.  Dec. 
177. 

The  grantee  who  claims  estoppel  must  not 
only  be  ignorant  of  the  true  state  of  the  title, 
but  also  of  an^  convenient  and  available 
means  of  acquiring  that  knowledge. 

Brant  v.  Virginia  Goal  d  Iron  Co.  98  U.  S. 
826,  28  L.  ed.  927. 

In  Duncan  v.  Sylvester,  supra,  it  was  held 
that  a  conveyance  by  metes  and  bounds  of  a 
portion  of  the  common  estate  by  one  tenant 
in  common  is  void  and  not  merely  voidable  at 
the  election  of  a  coteDant. 

Boston  FrankliniU  Co.  v.  Chndit,  19  N.  J. 

^894;  Mahie  v.  Matteson,  17  Wis.  1. 
he  person  granting  an  easement  must  be 
tole  tenant  and  not  a  tenant  in  common.  For 
the  rights  of  the  tenants  being  equal,  the 
grantee  would  gain  no  right  as  against  the 
other  tenants. 
MarshaU  yM^tuwAiM,  28  Conn.  188, 78  Am. 
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Dec  667;  Clark  y.  Barker,  106  Masa  557; 
JSarl  efPdrtmore  v.  Bunn,  1  6am.  &  C.  694; 
Orippen  v.  Morss,  49  N.  Y.  68;  DeWitt  y. 
Harvey,  4  Gray,  494;  Daniel  v.  North,  11 
East,  872;  Parker  v.  Framingham,  8  Met.  260; 
ScoU  V.  State,  1  Sneed,  629;  Story,  Partn.  90; 
WhiU  V.  King,  87  Mich.  107. 

Mere  mistake  as  to  the  legal  effect  of  an  in- 
strument constitutes  no  ground  for  relief. 

Martin  v.  Handin,  18  Mich.  854,  100  Am. 
Dec.  181;  Tripp  v.  Hasceig,  20  Mich.  204,  4 
Am.  Rep.  888. 

Unless  there  was  fraud  practiced  as  to  the 
terms  of  the  deed  there  is  no  relief. 

Martin  v.  Hamlin,  supra;  White  v.  Fort 
Huron  dk  M.  B,  Co.  18  Mich.  856;  Tripp  v. 
Haseeig,  supra;  Reynolds  v.  Campbell,  45 
Mich.  629;  Ludington  v.  Ford,  88  Mich.  123. 

Monteomerj',  J.,  delivered  the  follow- 
ing opinion: 

The  bill  is  filed  to  determine  the  rights  of 
the  complainants  in  and  to  the  timber  grow- 
ing upon  certain  lands  described  in  the  bill. 
It  appears  that  the  lands  were  held  by  several 
tenants  in  common.  The  owners  off^  twenty- 
three  twenty -fourths  of  the  land  conveyed  all 
their  riffht,  title,  and  interest  in  the  timber 
to  complainants.  One  Hart  was  the  owner  of 
the  remaining  one  twenty- fourth  which  was 
not  conveyed  to  complainants.  Subsequently, 
those  from  whom  complainants  purchased  and 
Hart  also  conveyed  to  the  defendant  Benedict ; 
Benedict  being  the  owner  of  the  entire  field, 
subject  to  any  rights  that  complainants  have 
in  the  timber.  In  the  case  of  Benedict  ▼. 
Torrent,  reported  in  88  Mich.  181,  11  L.  R. 
A.  278,  this  court  considered  the  rights  ac- 
quired by  the  respecci  ve  parties.  It  was  there 
held  that  the  conveyance  bv  the  owners  of 
the  twenty-three  twenty-fourths  of  their 
rights  in  the  timber  did  not  confer  a  right 
upon  Torrent  to  ask  and  have  a  partition  of 
the  timber ;  that  a  partition  of  the  timber 
distinct  from  the  lands  could  not  be  had.  It 
was  said :  *^The  only  interest  which  such  a 
purchaser  takes  is  the  interest  in  the  timber 
upon  such  lands  as  in  partition  proceedings 
shall  be  set  off  to  his  grantor.  Such  partition 
must  be  made  of  the  entirety  of  the  estate, 
according  to  the  shares  held  by  each.  When 
this  is  done,  the  purchaser  of  the  timber 
would  be  entitled  to  all  the  rights  secured  by 
his  conveyance.  The  cross-bill  in  this  case 
is  filed  for  the  sole  purpose  of  effecting  a 
partition  of  the  timber.  It  is  not  framed  to 
obtain  a  partition  of  the  entire  estate."  The 
present  bill  is  framed  to  meet  the  objection, 
and  alleges,  in  substance,  that  the  purchase 
of  the  interest  by  Benedict  of  the  several 
owners,  so  as  to  invest  Benedict  with  the  title 
to  the  whole,  with  a  view  to  defeating  a 
partition  of  the  lands,  by  means  of  which  the 
complainants'  equity  is  to  be  worked  out, 
amounted  to  a  fraud  upon  the  rights  of  com- 
plainants. The  transaction  need  not  nec- 
essarily be  so  characterized.  When  the  title 
rested  in  complainants'  grantors,  they  having 
conveyed  their  interest  in  the  timber  upon 
the  lands,  the  only  means  of  making  that 
conveyance  eifectual  to  carry  into  eifect  the 
intent  of  the  parties  was  for  said  grantors  of 
timber  to  ask 'and  obtain  partition  of  the 


U4 


MlCHIOAH  SUFBBICB  COXTBT. 


I>BC., 


landB.  This  they  had  the  right,  and  it  was 
their  duty,  to  do,  and  equity  would  require 
and  compel  action  on  their  part  to  that  end. 
To  deny  this  would  be  to  permit  the  grantors 
of  the  timber  to  perpetrate  a  legal  fraud  upon 
their  vendees.  They  have  received  a  con- 
sideration for  the  timber,  and  have  granted 
all  the  timber  upon  the  lands  to  the  com- 
plainants. This  clearly  includes  all  interest 
which  they  acquire  on  partition.  See  Oun- 
ningham  v.  Pattes,  9U  Mass.  250;  White  v. 
8ayre,  2  Ohio,  112 ;  Stark  v.  Barrett,  16  Cal. 
870 ;  Harlan  v.  Langham,  69  Pa.  238 ;  Whition 
▼.  Whitton,  88  N.  H.  188,  75  Am.  Dec.  168 ; 
Barnhart  v.  CamfbeU,  60  Mo.  699 ;  Freem. 
Coten.  §§  206,  207,  199;  and  Campau  v. 
Godfrey,  18  Mich.  83,  100  Am.  Dec.  188.  In 
this  latter  case  the  question  was  raised,  but 
not  decided,  as  to  whether  the  purchaser  of 
a  distinct  parcel,  less  than  the  whole,  from 
one  cotenant,  could  sustain  a  bill  for  partition 
against  the  cotenant.  The  query  was  also 
suggested  as  to  whether,  if  any  of  the  coten- 
ants  bring  a  bill  for  a  partition,  there  would 
be  any  difficulty  in  making  the  purchaser  a 
defendant.  It  was  said  :  °The  necessity  of 
making  the  purchaser  a  party,  or  even  of 
havincT  two  suits  or  two  partitions  in  the  same 
suit,  instead  of  one,  if  the  shares  can  still  be 
fairly  set  off  to  the  cotenants,  might  seem  to 
be  a  consideration  going  only  to  the  costs  of 
the  proceeding,  rather  than  an  obiection  upon 
which  alone  the  deed  could  be  held  void. " 
The  question  in  this  case  is.  Shall  the 
grantor  be  permitted  to  retain  the  considera- 
tion, and  say  to  the  purchaser  that,  as  he  (the 
purchaser)  cannot  ask  for  partition  of  the 
timber  distinct  from  a  partition  of  the  entire 
estate  in  common,  therefore  the  title  which 
thus  he  assumed  to  convey  shall  prove  inef- 
fectual ?  Are  the  rules  of  equity  so  unyield  • 
ing  as  to  sanction  this  monstrous  injustice? 
We  think  not.  We  do  not  depart  from  the 
doctrine  that  such  conveyance  is  void  as 
against  the  covenant,  but  it  is  void  only  in 
so  far  as  it  affects  the  cotenant*s  rights.  He 
may  give  assent  to  the  oonve3'ance,  and 
thereby  make  it  effectual.  It  is  void  so  far 
as  that  the  cotenant's  interests  slial)  not  be 
injuriously  affected  by  the  conveyance ;  but 
it  is  not  void  as  against  the  grantor,  and  we 
think  it  is  competent,  under  the  general 
equity. powers  of  the  court,  to  compel  the 
grantor  of  a  special  interest  to  take  such 
steps  as  to  make  his  conveyance  effectual.  It 
is  within  his  power  to  do  so.  He  has  received 
the  consideration  for  the  specific  thing,  to 
wit,  the  timber,  to  which  his  conveyance 
shall  attach  upon  partition.  He  is  in  law  and 
morals  bound  to  take  such  steps  as  shall  give 
effect  to  his  conveyance.  It  would  be  a  pre- 
mium on  fraud  for  a  court  of  equity  to  admit 
its  inabilitv  to  compel  the  performance  of 
this  plain  duty.  The  complainants  havine 
the  right,  it  follows  that  it  cannot  be  defeated 
by  the  fact  that  the  entire  title  is  now  merged 
in  Benedict.  It  is  true  that  some  of  the  cases 
apeak  of  the  transfer  purporting  to  convey, 
by  metes  and  bounds,  an  estate  less  than  the 
entire  of  that  of  the  cotenant,  as  being  void 
as  afirainst  the  cotenant,  and  this  supposition 
of  absolute  invalidity  has  lead  to  results  in 
some  cases  not  altogether  just.     But  it  seems 
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to  me  the  more  correct  way  to  state  the  result 
of  the  authorities  is  that  such  a  conveyance 
is  ^ood  as  between  the  parties  to  it,  but  that 
it  18  not  to  be  permitted  to  affect  injuriously 
the  rights  of  the  cotenants.  This  results  in 
nothing  more  than  that,  on  partition,  the 
cotenant  should  be  entitled  to  partition  pre- 
cisely as  though  no  conveyance  had  been 
made.  But  it  seems  to  me  a  manifest  per- 
version of  justice  to  say  that,  because  the  law 
declares  that  the  cotenant  may  not  have  his 
rights  injuriously  affected  by  such  a  convey- 
ance, he  may  profit  by  the  fact  that  he  is  a 
cotenant,  and  tliat  circumstance  shall  enable 
him  to  defeat  the  right  vested  in  the  grantees 
of  his  cotenant.  Mr.  Freeman,  in  his  excel- 
lent work  on  Cotenancy,  says :  ** Although 
the  deed  does  not  impair  the  rights  of  tlie 
other  cotenants,  it  by  no  means  follows  that 
they -may  treat  it  as  void,  or  entirely  dis- 
reerard  it.  While  falling  short  of  what  it 
professes  to  be,  it  nevertheless  operates  on  the 
interest  of  the  grantor  by  transferring  it  to 
the  grantee.  The  latter  acquires  rights  which 
the  cotenants  ought  to  be  bound  to  respect 
They  ought  not  to  be  permitted  to  ignore  his 
conveyance,  and  treat  him  as  one  having  no 
interest  in  the  property."  Freem.  Coten. 
g  200.  And  so  the  courts  in  Ohio,  Virginia, 
California,  Missouri,  Pennsylvania,  and  New 
Hampshire  have  held  that  a  grantee  of  a 
cotenant  is  a  necessary  party  to  proceedings 
in  partition.  See  cases  above  cited.  Mr. 
Freeman  further  sums  up  the  result  of  these 
cases  upon  the  effect  of  a  conveyance,  as  fol- 
lows: **  We  are  not  sure  tliat  tJie  difference 
in  the  decisions  of  many  of  the  courts  upon 
this  subject  has  not  been  more  in  form  of  ex- 
pression than  in  matters  of  substance.  If, 
however,  there  remain  any  states  wherein  the 
courts  really  intend  to  assert  that  a  con- 
veyance by  one  cotenant  of  part  of  the  com- 
mon property  is  void  in  any  other  sense  than 
that  such  conveyance  will  not  operate  to 
diminish  or  impair  the  rights  of  the  nonaa- 
senting  cotenants,  such  courts  are  falling  into 
the  minority,  as  the  more  recent  decisions 
tend  strongly  and  surely  towards  the  recogni- 
tion of  such  conveyance  as  a  valid  transfer 
of  all  the  grantor's  interest  in  the  property 
therein  described,  entitling  the  grantor  to 
certain  rights  that  the  cotenants  of  the  grantor 
cannot  wantonly  disregard."  Freem.  Coten. 
^  204.  This  conclusion  is  not  only  sustained 
ity  the  cases  hereinbefore  referred  to,  but  by 
the  further  cases  of  OrooA  v.  Vandevoart,  18 
Neb.  505;  CamoranY,  Tfiurmond,  66  Tex.  22; 
Markoe  v.  Wakeman,  107  111.  268 ;  Oroeker  v. 
Tiffany,  9  R.  I.  606;  and  Worthington  v. 
Staunton,  16  W.  Va.  208. 

The  precise  question  involved  in  this  pro- 
ceeding has  perhaps  never  been  directly 
passed  upon  in  the  same  form  of  proceeding, 
but  the  principle  which  we  apply  has  been 
fully  asserted  in  at  least  two  cases.  In  the 
case  of  MeKee  v.  Barley,  11  Qratt.  840,  John 
T.  McKee  and  Andrew  Bratton  owned  a  tract 
of  land,  includino;  a  small  triangular  piece, 
which  John  T.  McRee  conveyed  by  meets  and 
bounds  to  the  defendant,  Barley.  Subse- 
quently John  T.  McKee  and  Andrew  Bratton 
conveyed  to  Samuel  W.  McEee  the  entire 
tract,  'including  that  previously  conveyed  to 
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Barley  by  John  T.  McEee.  The  court  says : 
''If,  upon  a  partitioD,  that  part  of  the  land 
de8cri)>ed  in  this  deed,  or  affected  by  the 
water  piiFileges,  had  been  assigned  to  John 
T.  McKec,  he  would  have  been  in  a  condition 
to  have  executed  his  contract,  if  he  would 
not,  in  that  event,  have  been  estopped  bv  his 
deed  from  disturbing  his  vendee ;  and  his 
Bon,  claiminr^  under  his  subsequent  convey- 
ance with  full  notice,  can  occupy  no  higher 
ground.  A  court  of  equity,  in  making  a 
partition,  would  have  respected  the  rights 
acquired  by  a  fair  purchaser,  provided  no  in- 
jury was  done  thereby  to  the  coparcener. 
.  .  .  As  the  conveyance  of  both  Joint 
owners  to  the  appellant,  Samuel,  has  invested 
him  with  the  legal  title  to  the  entire  tract, 
he  is  no«7  in  a  condition  to  perfect  the  title 
of  the  appellee,  according  to  the  terms  of  the 
contract,  as  evidenced  by  the  deed  from  John 
T.  McEee.  This  is  all  the  decree  requires 
him  to  do,  and  I  think  it  should  be  affirmed." 
The  same  doctrine  is  affirmed  in  Cfroeker  v. 
Tiffany,  9  R.  I.  513,  where  it  is  said:  ^^If 
one  of  two  tenants  in  common  should  convey 
his  interest  in  a  distinct  part  of  the  estate  to 
a  third  person,  and  should  afterwards  convey 
his  interest  in  the  remainder  to  his  cotenant, 
both  conveyances  would  be  valid,  for  the  co- 
tenant  could  not  affirm  his  own  title  under 
the  second  conveyance  without  impliedly 
recognizing  the  right  of  the  grantor  thus  to 
convey  the  estate  By  distinct  parcels. "  See 
also  Great  Falls  (Jo,  v.  Wor$ter,  16  N.  H. 
415.  We  think  that  the  conclusions  which 
we  have  heretofore  stated  are  clearly  within 
the  principles  to  be  deduced  from  the  pre- 
vail ing  authorities.  I  concur  with  the  Chief 
Justice  upon  the  other  points  discussed  by 
him.  A  decree  should  be  entered  directing 
that  the  lands  be  partitioned.  The  partition 
will  not  be  of  the  timber,  as  distinct  from 
the  lands,  but  of  the  lands  and  timber  as  a 
whole.  Twenty- three  twenty -fourths  should 
be  assigned  to  one  parcel,  and  one  twenty- 
fourth  to  another,  and,  upon  such  partition 
being  made,  the  complainants  will  be  de- 
clared to  be  the  owners  of  the  timber  upon 
the  larger  parcel,  and  entitled  to  cut  and  re- 
move it  from  the  lands  within  the  time  pro- 
Tided  in  their  deeds  of  purchase.  The  com- 
plainants should  recover  costs  of  both  courts. 

MeOrath  and  Lon^^t  JJ.,  concurred  with 
Monti^omeryv  J, 

Hooker,  Oh,  J.,  delivered  the  following 
opinion : 

The  complainants,  with  the  exception  of 
Harry  Mee,  claim  the  ownership  of  the  un- 
divided twentv-three  twenty- fourths  of  tim- 
ber upon  the  land  in  controversy.  The  tes- 
timony shows  that  complainant  Mee  was  made 
a  partv  without  his  consent.  Defendant  Ed- 
win eT.  Benedict  claims  the  premises  in  fee 
simple.  Defendant  Sara  B.  Williams  is 
Benedict's  sister,  and  holds  a  mortgage  upon 
the  land,  given  by  him.  Defendants  Hart, 
Sparrow,  and  Seymour  have  no  present  in- 
terest in  the  property.  On  April  29  the 
title  to  said  land'stood  as  follows:  Hart, 
one  twenty- fourth;  Pease,  twelve  twenty- 
fourths  :  Mee  and  Snymour,  eleven  twenty- 
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fourths.    Upon  that  day.  Pease  conveyed  by 
instrument  in  writing,  to  Mee  and  Seymour, 
all  of  his  interest  in  the  timber  upon  the 
land.     On  May  4,  1887,  Mee  and  Seymour 
conveyed  all  or  their  interest  in  said  timber 
to  complainants  Torrent,  McEillip,  Haines, 
and  Hopper,  copartners,  doing  business  under 
the  name  of  Torrent,  Haines  &  Co.     They 
claimed  that  this  conveyance  vested  the  title 
to  twenty-three  twenty- fourths  of  the  timber 
in    them.    The    defendantii   claim   that   at 
most  it  conveyed  eleven  twenty -fourths.     On 
March  1,  1888,  Pease  deeded  his  remaining 
interest  in  the  premises  to  complainant  Mee 
in  trust  for  Hart,  and  on  March  22d  Mee 
deeded  all  of  his  interest  to  Hart.    On  the 
same  day,  Seymour  deeded  her  interest  to 
Hart.     No  reservation  of  timber  was  made  in 
any  of  these  deeds.    April  17,  1888,  Hart 
deeded  the  land  to  Sparrow,  and  June  11, 
1888,  Sparrow  deeded  the  same  to  Benedict, 
who  held  some  tax  titles  upon  the  premises, 
which  are  admitted  to  have  been  invalid.    By 
the  conveyance  from  Pease  to  Mee  and  Sey- 
mour, the  latter  acquired  title  to  twelve 
twenty -fourths  of  the  timber  if  the  convey- 
ance was  valid,  which,  together  with  the  in- 
terest they  had  as  owners  of  eleven  twenty- 
fourths  of  the  fee,  gave  them  the  title  to 
twenty- three  twenty- fourths  of  the  timber. 
The  following  is  a  copy  of  the  record  of  that 
instrument :  ^  Copy  from  Mi  seel  laneous  Rec- 
ords of  Manistee  County,  Liber  8,  page,  178, 
made  May  4,  1887,  at  Hi  o'clock  A.  M.  : 
'Enow  all  men  bv  these  presents,  that  I. 
Frank  B.  Pease,  oi  the  city  of  Chicago,  in 
the  county  of  Cook  and  state  of  Illinois,  of 
the  first  part,  for  and  in  consideration  of  the 
sum  of  five  hundred  ($500)  dollars,  lawful 
money  of  the  United  States,  to  me  in  hand 
paid  at  or  before  the  ensealing  and  delivery 
of  these  presents  by  Harry  Mee  of  Manistee, 
Michigan,  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  and  delivered  unto 
Uie  said  party  of  the  second  part  all  the 
goods,  chattels,  and  property,  to  wit,  all  his 
interest  in  and  to  the  timber  on  the  premises 
described  as  follows,   to  wit:    The  S.  W. 
or.  of  the  S.  E.  qr.  of  sec.  80,  township  21 
N.  R.  14  west;  also,  the  W.  fractional  half 
of  the  S.  W.  qr.  and  the  S.  W.  qr.  of  the  N. 
W.  qr.,  sec.  21,  township  21  N.  R.  14  west; 
and  the  W.  qr.,  sec.  80,  and  the  N.  W.  fr. 
qr.  of  the  K.  E.  qr.,  and  the  east  half  of  N. 
W.  qr.,  and  the  east  half  of  S.  W.  qr.,  and 
thftN.  E.  qr.,  of  sec.  81 ;  and  the  west  half  of 
the  N.  W.  qr.  of  sec.  82,  township  21   N.  R. 
14  W. ;  and  the  south  half  of  the  N.  E.  qr., 
and  the  N.  E.  qr.  of  the  N.  E.  qr.,  and  the 
N.  E.  qr.  of  theS.  W.  qr.,  of  sec.  86,  town- 
ship 21  N.  R.  15  W.  ;  and  lot  4,  sec.  one  (1) 
and  lot  one  (1),  sec.  2,  township  20  north, 
range  15  west, — and  all  the  above -described 
land  west  of  the  principal  meridian,  and  con- 
tains in  all,  1,084  88-100  acres,  more  or  less ; 
with  license  for  the  term  of  ten  years  to  the 
said  parties  of  the  second  part,  his  heirs  and 
assigns,  to  enter  upon  the  said  lands  to  cut 
and  remove  the  said  timber,  and  all  such  tim- 
ber not  so  cut  and  removed  during  the  said 
term  shall  belong  to  said  party  of  the  first 
part    It  is  also  agreed  that  the  said  party  of 
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the  seMCond  part  shall  pay  all  taxes  on  the  land 
above  described  during  the  term  above  men- 
tioned, or  so  much  thereof  as  may  be  used  in 
cutting  and  removing  said  timber.  To  have 
and  to  hold  the  said  goods,  chattels,  and  prop- 
erty unto  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators,  and  assigns, 
and  for  his  own  proper  use  and  behoof,  for- 
ever. And  the  said  party  of  the  first  part 
does  vouch  himself  to  be  true  and  lawful 
owner  of  the  said  goods,  chattels,  and  prop- 
erty, and  have  in  himself  full  power,  good 
right,  and  lawful  authority  to  dispose  of  the 
said  goods,  chattels  and  property  in  the  man- 
ner as  aforesaid ;  and  I  do,  for  myself,  my 
heirs,  executors,  and  administrators,  cove- 
nant and  agree  to  and  with  the  said  party  of 
the  second  part,  to  warrant  and  defend  the 
said  ffoodfl,  chattels,  and  property  to  the  said 
party  of  the  second  part,  his  executors,  ad- 
ministrators, and  assigns,  against  the  lawful 
claims  and  demands  of  all  and  every  person 
or  personn  whomsoever.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal  the  29th 
of  April,  one  thousand  eight  hundred  and 
eighty-seven.  Frank  B.  I^ase. '  Here  fol- 
low, in  usual  form,  the  acknowledgment, 
Chicago,  111.,  April  29,  1887;  certificate  of 
olflce  of  notary  Chicago,  111.,  April  80,  1887.'' 
This  instrument  is  assailed 'upon  several 
grounds,  viz.  :  (1)  That  the  book  called 
^Miscellaneous  Heoords"  is  not  a  book  of 
deeds  or  mortgages,  and  the  record  in  that 
book  was  notice  to  no  one :  (2)  the  instrument 
does  not  show  in  what  state  the  lands  de- 
scribed are  situated ;  (3)  the  instrument  was 
a  mere  license  to  take  oft  goods  and  chattels 
within  ten  years  from  its  date.  Standing 
timber  is  an  interest  in  lands  that  may  be 
acquired  by  deed  (see  Johnson  y.  Moore^  28 
Mich.  8;  Wait  v.  Baldwin,  60  Mich.  622; 
Williams  v.  Flood,  68  Mich.  487 ;  M<mroe  v. 
Bowen,  26  Mich.  528)  ;  and  the  fact  that  it 
must  be  removed  within  a  definite  period 
does  not  prevent  the  title  to  the  timber  vesting 
in  the  grantee  (see  cases  above  cited) .  The 
land  was  described  by  the  section,  township, 
and  range.  Pease,  the  maker  of  the  instru- 
ment, haid  title  of  record  to  these  lands.  Al- 
though the  acknowledgment  was  taken  in 
Oliicago,  the  certificate  of  the  official  char- 
acter of  the  notary  was  appended  and  the 
paper  placed  on  record  in  Manistee  county, 
where  the  lands  are  situated.  This  we  think 
sufficient  evidence  to  identify  the  lands 
sought  to  be  described.  Russell  v.  Sweezey, 
22  Mich.  235  ;  Smith  v.  Brown,  34  Mich.  455  ; 
Slater  v.  Breese,  86  Mich.  77.  The  failure 
of  Pease  to  affix  a  seal  to  the  writing  did  not 
render  it  invalid,  for,  if  the  seal  should  have 
been  affixed,  the  statute  (How.  Audo.  Stat, 
t^  7778)  provides  that  its  absence  shall  not 
in val  idate  the  instrument.  Fowler  v.  Ilyland, 
48  Mich.  181 ;  Lockwood  v.  Bassett,  49  Mich. 
549 ;  McKinney  v.  Mill&r,  19  Mich.  151.  The 
Instrument  was  duly  acknowledged,  thereby 
becoming  entitled  to  record.  How.  Anno. 
Stat.  §§  5673,  6709,  6712.  The  record  shows 
that  this  instrument  was  recorded  in  a  book 
devoted  to  the  exceptional  instruments  offered 
for  record,  such  as  bills  of  sales  of  timber, 
land  contracts,  deeds  of  cemetcrv  lots,  leases, 
of  buildings,  and  various  other  kinds  of 
L.K.A. 


papers.  There  is  nothing  to  show  that  thi« 
record  was  not  properly  indexed,  and  the 
register  might  properly  provide  a  book  for 
miscellaneous  oocuments.  Such  Is  believed 
to  be  the  uniform  practice  throughout  the 
state,  and  we  think  it  a  lawful  and  commend- 
able one.  The  record  of  this  writing  was 
constructive  notice  of  the  rights  of  Moe  and 
Seymour  under  it,  to  the  world.  How.  Anno. 
Stat,  g  6712.  There  is  no  merit  in  the  point 
that  the  original  writing  was  necessary  to 
prove  the  sale  of  this  timber.  The  record 
could  be  used  for  the  purpose,  and  was  prima 
facie  evidence  of  the  execution  of  the  instru- 
ment. Id.  §§  6680,  5685 ;  Basseti  t.  Hath- 
away,  9  Mich.  81.  This  covers  all  of  the 
questions  that  arise  upon  the  introduction  of 
the  instrument  (similar  in  character)  bj 
which  Mee  and  Seymour  attempted  to  convey 
their  interest  in  the  timber  to  Torrent^ 
Haines  &  Co. 

It  remains  to  discuss  the  effect  of  these 
writings  and  the  rights  of  the  several  parties 
under  them.  At  the  time  that  they  were 
made,  Hart  was  a  tenant  in  common  of  the 
lands,  and  it  is  asserted  that  they  were  void 
as  to  him.  It  is  a  doctrine  of  long  standing 
that  one  tenant  in  common  cannot  convey  a 
distinct  parcel  of  the  common  tract  so  as  to 
bind  his  cotenant.  Smith  v.  Benson,  9  Yt. 
141,  81  Am.  Dec.  614 ;  Duncan  v.  SyltesUr, 
24  Me.  482,  41  Am.  Dec.  400 ;  Great  Falls  Co. 
V.  Worster,  15  N.  H.  412,  449 ;  BartUt  y. 
Harlow,  12  Mass.  848,  7  Am.  Dec.  76;  Fbo- 
body  y.  Minot,  24  Pick.  829;  Johnson  y. 
Stevens,  7  Cush.  481 ;  Mitchell  y.  Eaten,  4 
Conn.  495,  10  Am.  Dec.  169;  Qriswold  v. 
Johnson,  5  Conn.  868 ;  Hartford  dk  8,  Ore  Co, 
V.  Miller,  41  Conn.  112;  Cogswell  y.  Seed,  13 
Me.  198 ;  Scott  v.  State,  1  Sneed,  629 ;  Markos 
y.  Wakeman,  107  111.  268;  WorVUngton  y. 
Staunton,  16  W.  Va.  208;  Shepaardson  y. 
Rowland,  28  Wis.  108 ;  Jewett  v.  Stoekton,  8 
Terg.  492,  24  Am.  Dec.  594. 

Cases  might  be  multiplied  upon  this  point, 
but  these  will  suffice.  Some  hold  the  deed 
absolutely  void,  but  the  greater  number  treat 
it  as  valid  between  the  parties,  and  that,  if  a 
partition  should  be  made  by  which  the  parcel 
conveyed  should  be  allotted  to  the  grantor, 
it  would  inure  to  the  benefit  of  the  grantee 
by  estoppel.  Some  courts  have  evolved  the 
doctrine  that  the  conveyance  is  binding  to 
some  extent  upon  the  cotenant ;  holding  that 
it  is  binding  so  far  as  it  does  not  injure,  and 
that  the  courts  may  give  relief  to  the  grantee, 
taking  care  not  to  deprive  the  cotenant  of  any 
rights.  Others  have  gone  to  the  extent  of 
holding  that  such  conveyance  is  valid  as 
against  the  cotenant,  and,  as  in  PrerUiss* 
Que,  7  Ohio,  pt.  2,  p.  1«H0,  that  he  can  be 
compelled  to  partition  with  each  of  several 
grantees  of  different  parcels  of  the  tract.  It 
may  be  mentioned  that  the  case  of  WlUts  y. 
Sayre,  2  Ohio,  112,  upon  which  this  decision 
is  based,  was  by  a  divided  court.  In  Mis- 
souri the  court  has  ffone  so  far  as  to  hold 
that  the  deed  is  valia  against  the  cotenant, 
and  that  the  grantee  may  have  relief,  because 
the  statute  authorizing  a  sale  furnishes  a 
means  of  giving  adequate  relief  to  the  coten- 
ant in  all  cases.  The  various  phases  of  this 
question  may  be  seen  by  consulting  the  fol- 
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lowing  cMes :  Stark  t.  Barreit,  15  Cal.  870 ; 
Gatett  y,  Salmon,  85  Cal.  588,  95  Am.  Dec. 
189 ;  Sutter  v.  San  Prancuco  City  and  County, 
86  Cal.  115 ;  Orook  v.  Vandevaort,  13  Neb. 
505 ;  Camoron  t.  Tfiurmond,  56  Tex.  22 ;  Ar- 
nold T.  CaubU,  49  Tex.  688 ;  Boggesi  v.  Mer- 
^dith,  16  W.  Va.  27. 

Some  of  my  brethren  think  that  a  court  of 
equity  may  properly  grant  relief  to  the  gran- 
tee in  all  such  cases  by  requiring  the  ten- 
ants in  common  to  partition  the  land,  but  I 
cannot  assent  to  that  doctrine.  In  the  case 
of  the  conveyance  of  a  single  parcel,  no  hard- 
ship might  result  from  such  a  course ;  but  if 
ceveral  parcels  should  be  carved  out  and  sold 
to  different  purchasers,  as,  in  one  case,  which 
one  tenant  in  common  platted  and  sold  village 
lots  from  a  part  of  the  tract,  or  where  differ- 
ent interests,  such  as  minerals,  stone,  sand, 
day,  and  the  like,  are  granted,  it  would  be 
more  difficult  to  preserve  the  rights  of  the 
cotenant.  I  think  the  great  weight  of  author- 
ity is  against  it.  But  while  the  conveyance 
of  a  portion  by  one  tenant  In  common  may 
be  disregarded  by  his  cotenant,  if  such  co- 
tenant,  or  any  other  person,  shall,  with  notice 
of  the  grantee's  interest,  choose  to  unite  the 
different  titles  by  purchasing  the  remaining 
interest  of  the  grantor,  he  may  be  held  to 
thereby  assent  to  such  conveyance  by  recog- 
nizing the  right  of  the  grantor  to  deed  m 
jparcels,  and  he  will  take  the  title  of  the 
grantor  subject  to  the  rights  of  the  prior 
firantee,  which  equity  may  compel  him  to 
recognize  and  satisfy.  While  a  tenant  in 
common  may  insist  upon  his  own,  he  will 
not  be  permitted,  in  such  a  case,  to  collude 
with  his  cotenant,  or  profit  by  his  fraud. 
EdHford  <fe  S,  Ore  Go.  v.  MiUer,  41  Conn. 
112 ;  Goodmn  v.  Keeivey,  49  Conn.  668 ;  Adams 
y.  Manning,  51  Conn.  5 ;  Crocker  v.  Tiffany, 
9  R.  I.  612 :  Great  FaUe  Co.  v.  W&rster,  15 
N.  H.  418.  Hart  saw  fit  to  unite  in  himself 
the  titles  of  all  his  cotenants.  He  could  only 
buy  what  they  had  left  to  sell,  and,  as  be 
took  these  interests  with  the  notice  of  the  sale 
of  the  timber,  he  cannot  justly  claim  such 
timber.  By  his  act  he  has  put  it  out  of  the 
power  of  the  complainants'  grantors  to  de- 
liver this  timber,  but  he  cannot  be  said  to 
have  acquired  the  title  to  it.  He  has  chosen 
to  recognize  the  sale  to  the  complainants  by 
purchasing  the  remaining  interest.  His 
grantees  are  in  no  better  position.  There  are 
many  allegations  in  the  bill  which  are  un- 
necessary in  the  view  that  I  take  of  the  case, 
but  sufficient  appears  to  justify  a  decree  that 
complainants  recover  the  timber  upon  twenty- 
three  twenty -fourths  of  the  land,  and  that 
partition  of  the  premises  be  made,  to  de- 
termine the  same.  Complainants  Torrent, 
Haines  &  Co.  should  recover  their  costs 
against  defendants  Benedict  and  Williams. 
As  to  other  defendants,  the  decree  of  the  cir- 
cuit court  dismissing  the  bill  will  be  af- 
firmed. 

Grant,  </.,  dissenting: 

I  cannot  concur  in  the  opinions  of  my  breth- 
ren in  this  case.  In  my  judgment,  the  logi- 
cal conclusion  of  the  former  decision  is  that 
complainants  are  without  remedy  as  against 
these  defendants.     The  bill   was  not  then 
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framed  to  test  the  question  now  involved, 
and  we  therefore  refrained  from  express- 
ing any  opinion  upon  it.  The  like  course 
was  pursued  in  Adam  v.  Brigge  Iron  Co. ,  7 
Cusb.  861.  In  that  case  one  Lane,  the  owner 
of  the  fee  simple  of  three  undivided  fourths 
of  the  lot  in  question,  in  December,  1790, 
sold  and  conveyed  the  same  to  three  grantees, 
reserving  to  himself  all  the  iron  and  other 
ores  in  and  upon  the  land,  with  the  right  of 
way  to  pass  and  repass,  and  to  dig  for  and 
cart  away  the  same*  from  the  land.  He  oc- 
cupied the  premises  and  took  ore  therefrom 
till  the  year  1800.  He  then  sold  his  reserved 
and  excepted  rights  to  one  Forbes,  who  used 
the  ore  bed  during  his  lifetime.  The  com- 
plainants were  the  heirs  of  Forbes.  The 
nan  tees  in  the  deed  from  Lane,  of  December 
21,  1890,  conveyed  to  the  defendant  company, 
which  took  possession  of  land,  and  dug  and 
carried  away  the  ore,  driving  the  complain- 
ants therefrom.  The  bill  prayed  for  an  ac- 
counting, injunction,  and  general  relief.  A 
demurrer  to  the  bill  was  interposed,  which 
was  sustained.  It  was  urged  upon  the  argu- 
ment that  the  bill  showed  a  tenancy  in  com- 
mon of  the  mine,  and  therefore  the  court  had 
jurisdiction.  The  court  held  that  no  such 
case  was  set  out  in  the  bill,  and  declined  to 
take  jurisdiction  on  that  ground.  The  bill 
was  afterwards  amended,  averring  the  com- 
plainants were  tenants  in  common  of  three 
quarter  parts  of  the  ore  and  ore  beds,  and  tho 
defendants  were  tenants  in  common  of  one 
quarter  part.  The  learned  Ohitf  Justice  Shaw 
aelivered  the  opinion  of  the  court.  It  was 
there  said :  ''It  is  entirely  settled,  as  a  rule 
of  law  in  relation  to  land,  that  the  conveyance 
of  any  separate  estate  by  a  tenant  in  common, 
by  metes  and  bounds,  is  void  as  against  the 
cotenants,  and  is  available  only  by  way  of 
estoppel  aeainst  the  grantor  and  his  heirs. 
.  .  .  I  have  a  moiety.  My  cotenant  has 
a  moiety.  He  may  convey  a  quarter  of  the 
whole  estate  to  one,  an  eighth  to  another,  a 
sixteenth  to  another,  and  so  on  indefinitely, 
letting  in  other  cotenants  with  me :  but,  all 
being  seised  of  aliquot  parts  in  the  same 
estate,  and  of  like  kind  and  quality,  my 
right  to  partition  is  not  disturbed  by  the 
number  of  cotenants ;  but,  if  he  could  convey 
his  aliquot  part  in  specified  parcels  pf  the 
estate,  he  might  diminish  the  value  of  my 
right,  if  not  render  it  worthless.  **  The  opin- 
ion then  states  tbe  mischief  and  inconvenience 
arising  from  the  act  of  one  cotenant  in  at- 
tempting to  convey  bis  undivided  part  in  a 
particular  parcel,  instead  of  an  aliquot  part 
in  the  whole  common  estate ;  and  states  tlmt 
for  the  same  reasons  an  attempt  to  **  parcel 
out  rights,  in  their  nature  indivisible,  in 
definite  portions  of  the  inheritance,  as  the 
mines  to  one,  and  the  general  estate  to  an- 
other," is  void  against  cotenants.  The  con- 
clusion reached  was  that  the  reservation  in 
the  deed  from  Lane  was  void,  and  a  subse- 
quent deed  to  Forbes  was  also  void,  and  that 
no  interest  in  the  estate  or  ore  beds  passed  by 
it.  For  the  like  reason  a  conveyance  by  a 
cotenant  of  his  interest  in  the  timber,  ore, 
minerals,  clay  beds,  and  the  like,  would  be 
void.  To  the  same  effect  is  BoHon  Franklinite 
Co.  V.  Oondit,  19  N.  J.  £q.  894,  which  wat 
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cited  in  the  former  case,  and  where  it  was 
held  that  a  grantee  of  the  right  to  dig  ores, 
from  one  tenant  in  common,  cannot  call  for 
a  partition  of  the  premises.  These  are  the 
only  cases  I  have  been  able  to  fii;id,  and  we 
are  ciicd  to  no  others,  which  involve  the  sale 
by  one  tenant  in  common  of  an  interest  in  the 
common  estate,  which  in  its  nature  is  indivis- 
ible. 

The  cases  of  WJiiie  y.  Saffre,  2  Ohio,  112 ; 
Blark  v.  Barrett  15  Cal.  870;  Harlan  v. 
Langhan.  69  Pa.  288 ;  Whittan  v.  Wfiitton,  38 
N.  H.  138.  75  Am.  Dec.  168 ;  and  Barnhavt 
y.  CampbeU,  50  Mo.  599,  —are  cited  as  anal- 
ogous in  principle  to  the  present  case,  and 
therefore  sustaining  the  claim  of  the  com- 
plainants. ]^one  of  these  cases  involve  the 
conveyance  by  a  tenant  in  common  of  any 
interest  in  the  timber,  or  ores,  or  minerals, 
or  other  interests  in  the  land.  They  involve 
only  the  effect  of  a  conveyance  of  an  un- 
divided interest  of  a  part  of  the  common 
estate,  or  a  conveyance  in  severalty,  by  metes 
and  bounds,  of  a  part  thereof.  All  these  au- 
thorities hold  that  such  conveyances  do  not 
affect  the  ri  ghts  of  the  other  cotenan  ts.  None 
of  them,  except  White  v.  8ayre,  hold  that  the 
grantees  of  such  parties  can  maintain  parti- 
tion against  their  grantor's  cotenants.  The 
extent  of  the  holding  is  that  when  partition 
is  had  of  t^e  entirety,  and  a  specific  part  is 
partitioned  to  their  grantors,  they  are  then 
estopped  by  their  deeds  from  denying  the 
rights  of  their  grantees.  The  purchaser  of 
a  specific  parcel  may  get  nothing,  for  none 
of  the  land  conveyed  to  him  may  be  set  apart 
to  his  grantor.  In  such  case  he  is  without 
remedy  unless  it  be  an  action  at  law  to  re- 
cover the  purchase  prices  for  failure  of  con- 
sideration under  the  covenants  in  his  deed. 
With  these  decisions  I  find  no  fault.  They 
may  safely  be  granted  to  rest  upon  sound 
principle,  and  still  they  do  not,  in  my  judg- 
ment, affect  the  question  now  under  con- 
sideration, where  an  aliquot  part  of  the  com- 
mon estate  is  not  conveyed.  The  same  will, 
in  my  Judgment,  be  found  true  of  the  other 
cases  cited  by  my  brethren. 

It  is  also  held,  with  good  reason,  that  where 
the  cotenants  have  assented,  by  deed  or  in 
some  other  proper  manner,  to  tne  act  of  the 
cotenant,  they  thereby  ratify  the  act,  but  mere 
absence  of  objection  is  not  sufficient.  Hart- 
ford A  8.  Ore  Co.  v.  Miller,  41  Conn.  182 ; 
Goodwin  y.  Keney,  49  Conn.  563.  In  the 
former  case,  decided  in  1874,  the  court  says : 
''In  New  Hampflhire,  as  in  Massachusetts,  the 
doctrine  that  such  conveyances  may  be  made 
valid  and  effectual  by  the  act  of  the  cotenant 
is  well  established.  Great  FcUls  Co.  v. 
Worster,  15  N.  H.  412 ;  Whitton  v.  Whitton, 
88  N.  H.  127,  75  Am.  Dec.  168.  In  view  of 
the  authorities  in  this  state  and  elsewhere, 
we  think  the  true  doctrine  to  be  that  a  deed 
of  one  tenant  in  common  of  a  part  of  the  com- 
mon property,  by  metes  and  bounds,  is  in- 
operative as  against  the  other  tenants ;  but  if 
the  cotenants,  then  or  subsequently,  by  a 
suitable  conveyance  confirm  the  grant,  the 
grantee  still  holding  under  his  deed,  it  be- 
comes, in  effect,  operative  and  binding  upon 
all  concerned. "  I  am  unable  to  concur  in  the 
view  that  a  cotenant,  taking  a  deed  without 
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any  reservation,  thereby  assents  to  the  transfer 
of  such  an  interest  as  is  here  conveyed.    The 
rule  must  be  the  same,  in  the  case  of  an  un- 
divided  interest  of  a  stone  quarry,  coal  mine» 
minerals  and  ores  of  all  descriptions,  or  any- 
valuable  deposit  which  may  exist  beneath  tho 
surface,  as  m  the  case  of  timber.    The  grant 
of  mines  gives  the  right  to  work  them  unless 
there  is  some  positive  restraint  in  the  lan- 
guage of  the  grant  itself.    Bainbridge,  Mines 
&  Mining,  81.    Now,  complainants'  vendors 
had  the  right  to  sell  the  land,  and  any  per- 
son, including  their  cotenants,  had  the  right 
to  buy.    The  deeds  contained  no  reservation, 
but  purported  to  convey  the  entire  fee  of  the 
land.    Their  grantors  did  not  agree  that  they 
would  not  sell,  or  that  they  would  obtain 
partition  for  the  benefit  of  their  grantees. 
There  are  now  no  cotenants  entitled  to  parti- 
tion unless  complainants,  by  their  purchase 
of  the  timber,  are  such  cotenants ;  but  it  was. 
decided  in  the  former  suit  that  they  are  not. 
It  is,  I  think,  a  sufficient  reply  that  the  stat- 
ute makes  no  provision  for  partition  in  sucb 
cases,  and  this  court  cannot,  therefore,  assumc- 
jurisdiction.     Under  the  clear  weight  of  au- 
thority, complainants  did  not,  by  their  pur- 
chase, become  tenants  in  common  with  the 
other  cotenan tJB,  and  cannot,  therefore,  invoke 
the  benefit  of  the  partition  statute,  which  is 
applicable  only  to  joint  tenants  and  tenants- 
in  common.    How.  Anno.  Stat.  §  7850.   But, 
aside  from  this,  the  rights  of  the  cotenants- 
and  subsequent  purchasers  from  them  may  be 
seriously  affected  if  one  cotenant  may  law- 
fully sell  an  undivided  interest  in  any  valu- 
able thing  that  may  exist  on  the  land.    It  is. 
true,  as  in  the  present  case,  that  their  pos- 
session would  be  only  temporarily  interfered 
with,  for  the  timber  can  be  speedily  removed ; 
but  the  purchase  of  a  similar  interest  in  a 
mine  or  other  like  property  would  entitle  the 
purchaser  to  the  like  possession  to  explore, 
to  erect  plants,  to  remove  his  ore,   and  he 
would  thus  become  entitled  to  the  permanent 
possession  of  tJie  land,  or  so  much  thereof  an 
was  necessary  for  his  purpose.     Would  not 
this  affect  adversely  the  rights  of  the  coten- 
ants?   May  a  cotenant  convey  his  interest  in 
the  coal  to  one,  in  the  iron  to  another,  in  the 
clay  to  another,  in  the  stone  to  another,  and 
so  on,  and,  because  their  grantor  refuses  to 
take  steps  to  secure  a  partition,  or  has  sold 
his  remaining  interest  in  the  land  to  his- 
cotenants,  may  they  institute  partition  suits 
in  the  name  or  their  grantor,   and  have  the 
land  partitioned,  so  that  each  may  have  pos- 
session to  work  his  mines,  quarries,  or  clay 
beds? 

Another  difficulty  presents  itself.  If  parti  - 
tion  of  land  cannot  be  made  without  great 
prejudice  to  the  owners,  it  must  be  sold,  and 
the  proceeds  divided  among  the  .cotenants. 
Very  often,  if  not  generally,  mining  lands 
cannot  be  partitioned  without  great  preju- 
dice, and  must  therefore  be  sold.  Upon  such 
sale,  how  could  the  value  of  an  undeveloped 
mine  or  other  deposit  be  separated  from  the 
value  of  the  land  in  other  respects,  so  as  to 
give  to  the  purchaser  of  an  undivided  part 
thereof  his  proportionate  share?  Tet  by  this 
rule  such  purchaser  would  have  the  right  to- 
have  the  land  sold,  in  order  that  be  might. 
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receive  ihe  suppoaed  valne  of  what  he  pur- 
chased. I  do  not  think  that  such  a  rule  is 
founded  upon  reason  or  authority.  Principles 
nrnst  not  be  determined  by  the  hardships  of 
an  individual  case.  A  principle  established 
to  relieve  from  hardship  in  one  case  may  lead 
to  greater  hardships  in  another.  An  import- 
ant principle  is  here  involved,  which  must 
be  considered  and  determined  regardless  of 
what  the  complainants  may  suffer.  It  is  no 
answer  to  the  principle  to  say  that  the  action 
of  complainants'  grantors  in  conveying  an 
interest  to  them,  and  the  rest  of  the  estate  to 
other  parties,  is  a  fraud,  intentional  or  con- 


structive. If  it  was  a  fraud  In  fact,  oom- 
plainants  have  a  remedy  at  law.  But  there 
18  no  question  of  fraud  involved.  Complain- 
ants purchased  with  full  knowledge  of  the 
facts ;  so  did  the  defendant  and  his  grantors. 
The  title  was  of  record  when  complainants 
purchased  the  timber,  and  they  are  chargeable 
with  knowledge  that  their  grantors  held  only 
undivided  interests  in  the  land  as  tenants  in 
common.  Defendants  also  purchased  with 
full  knowledge  of  the  facts.  The  sole  ques- 
tion is  therefore  one  of  law.  The  decree 
should  be  affirmed. 
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Charles  J.  RANDALL,  Appt, 

V. 

William  £.  HAMILTON. 

(46  La  Ann.  — .) 

1  PlatntHf  In  »n  action  for  dammges  for 
a  libel  has  the  rig^ht  to  spedfllcally  af- 
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flrm  in  his  pleadin^,aiid  on'a  trial  to  prove*, 
the  DODexisteDce  of  the  ooDditioos  upon  which 
would  be  dependent  a  right  o£  exemption  from 
liability,  KTOunded  on  the  fact  that  the  matters 
complained  of  were  charged  on  a  Judicial  pro- 
oeedinir.  He  cannot  be  out  off  from  establishing 
an  allegation  to  that  effect  by  an  ezoeptloo  of  no 
cause  of  action. 

2  The   fikct  that    matter  deftunatory 
and   libelous   in  its 


Vote,— Libel  by  defamatorv  loorda  In  pleading. 

The  above  case  presents  the  strongest  possible 
Illustration  of  malicious  and  libelous  ctiarges  under 
the  guise  of  a  pleading.  It  will  be  noticed  that  the 
decision  was  upon  the  sufficiency  of  the  complaint 
upon  exceptions  in  the  nature  of  a  demurrer,  and 
the  complaint  alleges  that  the  defamatory  plead- 
ing was  not  necessary,  and  in  fact  was  not  used  in 
the  real  suit,  but  in  tbe  fraudulent  simulation  of  a 
suit.  No  case  yet  diH^ided  on  such  an  extreme  state 
of  facts  has  upheld  a  claim  of  privilege. 

In  Runge  v.  Franklin,  8 L.  R.  A.  417. 72  Tex.  US,  it 
was  held  that  no  action  for  libel  can  be  maintained 
for  any  defamatory  matter  contained  in  a  pleading 
in  a  court  of  civil  Jurisdiction,  as  such  a  publica- 
tion is  absolutely  privileged.  But  that  case  did 
not  decide  what  would  be  the  role  If  the  pleading 
was  not  filed  in  a  bona  fide  suit. 

So  pertinent  allegations  in  a  bill  In  chancery, 
even  if  malicious,  were  held  absolutely  privileged, 
in  Johnson  v.  Brown,  18  W.  Ya.  78,  but  it  was  not 
decided  whether  they  would  be  so  if  the  suit  was 
not  bona  fide,  but  brought  as  a  cover  for  the  scan- 
dal. 

In  the  early  case  of  Buckley  v.  Wood,  Cro.  Ella. 
230, 247,  it  was  held  that  it  was  actionable  to  charge 
one  with  felony  by  a  bill  in  star  chamber,  because 
there  was  no  jurisdiction  of  the  offense  and  so 
the  bill  was  not  in  a  proceeding  in  the  course  of 
Justice.  While  the  present  English  doctrine  is  in 
favor  of  absolute  privilege  for  all  words  used  in 
Judicial  proceedings  the  question  as  to  lack  of  Juris- 
diction, in  Buckley  v.  Wood,  does  not  seem  to  have 
had  any  recent  adjudication. 

The  great  weight  of  American  authority  clearly 
limits  the  privilege  for  defamation  in  pleadings  to 
matter  which  is  pertinent  or  relevant  to  the  case 
in  which  the  pleading  is  made.  So  it  is  expressly 
held  in  a  modem  Kassachusetts  case  that  charges 
of  gross  criminal  conduct  in  a  pleading  to  which 
they  are  not  pertinent  are  not  privileged,  but  will 
sustain  an  action  for  libeL  McLaughlin  v.  Cowley, 
127  Mass.  316. 

So  an  attorney  may  be  indicted  for  libel,  where 
he  sets  out  in  a  pleading  irrelevant,  gratuitous,  and 
malicious  attacks  or  insinuations  against  the  char- 
acter of  the  opposite  party.  Gilbert  v.  People,  1 
Denlo,  41.  48  Am.  Dec.  640. 
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The  privilege  is  sustained  in  other  cases  on  the 
ground  and  to  the  extent  that  the  defamatory  alle- 
gations are  relevant.  Tinas  y.  Merchants  Mut.  Ins. 
Co.  88  La.  Ann.  1866;  Hardin  v.  Cumstock,  2  A.  K. 
Marsh.  480. 12  Am.  Deo.  427;  Wallis  ▼.  New Ortoana 
ft  C.  R.  Co.  28  Ann.  La.  66. 

In  Forbes  v.  Johnson,  11  B.  Mon.  48,  It  was  d^ 
Glared  that  defamatory  matter  in  a  pleading  waa 
not  libelous  if  it  was  pertinent,  unless  the  pleading 
was  made  as  a  cover  for  malice  and  not  in  good  faith 
for  the  purpose  of  the  case. 

So  allegations  in  a  regular  pleading,  which  are- 
pertinent  and  material  to  the  redress  or  relief 
sought,  whether  legally  sufficient  to  obtain  it  or 
not,  are  absolutely  privileged,  however  false  and 
malicious  they  may  be.  Wilson  v.  Sullivan,  81  Ga. 
288. 

And  it  is  said  that  to  show  libel  in  a  complaint  in  a. 
Judicial  proceeding  it  must  be  shown  tbat  the  plead- 
er knew  that  what  he  alleged  was  false  and  waa 
actuated  by  malice,  or  made  use  of  legal  proceed- 
ings in  bad  faith  as  a  cloak  to  his  Ubeious  utter- 
ances. 'Dada  V.  Piper,  41  Hun,  254. 

A  petition  in  a  suit  is  absolutely  privileged,  if  the 
matter  is  pertinent  to  the  action,  and  in  that  case 
the  bona  fides  of  the  pleader  Is  immaterial.  Garde- 
mal  V.  McWilliams,  48  La.  Ann.  454. 

In  Torrey  v.  Field,  10  Y t.  858,  it  was  decided  that 
pertinent  matter  in  a  bill  in  chancery  was  privi- 
leged,but  only  so  far  as  the  language  was  warranted 
by  the  ordinary  forms  of  process  and  pleading. 
Tbe  court  declared  that  the  langruage  was  not 
actionable  **  however  slanderous  or  malicious  the- 
suit  may  be.  if  founded  on  probable  cause,  although 
for  the  leading  purpose  of  scandalizing"  the  oppo- 
site party.  ^ 

Thus  statements  made  in  a  petition  by  a  receiver 
against  a  co-receiver,  though  malicious  and  false, 
charging  him  with  embezzlement  of  the  trust 
funds,  are  privileged.  Bartlett  v.  Christhilf,  68> 
Md.219. 

A  statement  in  a  petition  for  the  removal  of  a 
guardian  that  he  faas  in  his  family  a  girl  whom  he 
has  ruined,  is  privileged  if  the  words  were  used  in 
good  faith  and  with  probable  cause,  and  In  that  case 
will  give  no  right  oC  action  to  such  girl  for  defama- 
tion, although  she  was  not  a  party  to  that  proceed- 
ing, but  if  the  words  are  not  used  in  good  faith  and 


<50 


Louisiana  Sufshmb  Cotjbt. 


Oct., 


<sliai*i^ed  In  the  petition  of  a  plaintiff  asaliist 
a  defeDdant  does  oot  of  Itselt  carry  alwolute  ex- 
emption from  liability  for  damasefl  claimed  by 
reason  of  said  defamatory  and  libelous  charges; 
other  facts  must  concur  to  brlnflr  about  that  re- 
sult. 

8«  There  is  m,  great  difference  between 
aA  absolute  exemption  from  liability  for 
damages  for  acts  done  in  the  course  of  Judicial 
proceedings  under  a  given  state  of  facts  proven, 
and  an  absolute  exemption  from  liability  to  a 
suit  for  the  purpose  of  testing  whether  such  a 
state  of  facts  exists  as  would  convey  with  it  such 
protection  from  damages,  and  between  the  situa- 
tion of  parties  at  the  end  of  a  lawsuit  after  evi- 
dence adduced,  and  that  of  parties  at  Its  begin- 
olng,  standing  on  pleadings. 

(October  10, 1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  the  Parish  of  Cad- 
do in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  publication 
of  a  libeL    Reversed, 


The  facts  sufficiently  appear  in  the  opinion. 

Ifesurs,  M.  S.  Jones«  Alexander  St 
Blanchardv  and  Leonard  &  Thatcher 
for  appellant. 

Messrs,  Wise  Ss  Hemdon  for  appellee. 

NiehoUst  Oh,  J,,  delivered  the  opinion  of 

the  court: 

The  defendant  in  this  case  having  filed  an 
exception  of  no  cause  of  action  to  plaintiff's 
demand,  the  allegations  of  the  petition  will 
have  to  be  given  in  full.  Plaintiff  avers  that 
on  or  about  June  22, 1892,  William  E.  Hamil- 
ton, through  his  attorney,  instituted  in  the 
district  court  for  Caddo  a  suit  entitled  **  J%e 
Shreveport  Electric  BailtDay  dk  Mctiw  Pmoer 
Company  v.  The  Oity  of  tShr&oeport  «<  aZ.,"by 
filing  a  petition  verified  by  his  oath  made 
and  subscribed  to  before  Cal  D.  Hicks,  notary 
public  of  said  parish,  on  June  21,  1892, 
whereon  he  obtained  from  the  Honorable  S. 
L.  Taylor,  judge  of  said  court,  on  June  22, 
1892,  a  writ  of  injunction.  That  in  said 
petition  and  affidavit  said  Hamilton  repre- 


wlth  probable  cause,  they  may  be  actionable. 
Buohs  V.  Backer,  6  Heisk.  886,  19  Am.  Bep. 
C88. 

In  a  bill  to  remove  a  trustee,  a  charge  of  his  bad 
character  for  honesty  is  privileged.  Strauss  v. 
Meyer,  48  HI.  886.  In  this  case  no  limitation  is  ex- 
pressed to  the  doctrine  that  defamatory  matter  in 
pleadings  is  privileged. 

In  Weil  V.  Israel.  42,  La.  Ann.  056,  an  aDegatlon  in 
an  answer  to  a  suit  by  a  clerk  for  the  value  of  serv- 
ices, to  the  effect  that  he  is  so  notoriously  unre- 
liable as  a  clerk  that  he  cannot  obtain  employment 
where  known,  was  held  libelous  and  slanderous, 
where  it  was  filed  in  court  and  read  in  the  presence 
of  many  witnesses;  although  nothing  is  said  in  the 
case  on  the  question  of  privilege  but  the  defense 
of  truth  was  set  up. 

Although  English  decisions  as  to  libel  in  plead- 
ings are  not  numerous,  it  must  be  taken  as  settled 
that  the  privilege  as  to  defamatory  statements  iD 
pleadings  is  absolute  whether  pertinent  to  the  case 
or  not,  since  It  is  established  by  Dawkins  v.  Boke- 
by,  L.R.  7  H.L.  744,  affirming  L.  R,8Q.  aa66,that 
the  testimony  of  witnesses  is  privileged  no  matter 
how  immaterial  or  malicious,  and  by  Munster  v. 
Lamb,  L.  B.  11 Q.  B.  Div.  588,  that  the  privilege  of 
counsel  is  expressly  held  to  extend  to  all.  words 
spoken  in  reference  to  the  case,  even  If  malicious 
and  irrelevant;  while  it  is  the  general  doctrine  of 
the  Ensrlish  courts  expressly  declared  in  Dawkins 
V.  Kokeby  that  the  same  rule  of  privilege  exists  as 
to  Judges,  counsel,  witnesses,  and  parties. 

In  Brown  v.  Michel,  Cro.  Eliz.  500,  it  was  held 
that  an  action  would  not  lie  for  charging  untruth 
in  an  answer  to  a  bill  In  equity.  See  Buckley  v. 
Wood,  Cro.  Eliz.  280, 247. 

Some  Canadian  cases  state  the  rule  as  to  privilege 
least  favorably  to  the  claim  of  privilege. 

Thus  in  Benning  v.  Bielle,  Mont.  L.  Bep.  6  Q.  B. 
866,  it  is  held  that  defamatory  matter  in  a  pleading 
is  actionable.  If  the  allegations  are  false  and  with- 
out probable  cause. 

So  in  Charlebois  v.  Bourassa,  Mont.  L.  Bep.  6 
Super.  Ct.  423.  it  is  held  that  the  pertinency  of  a 
libelous  allegation  In  a  pleading  is  a  Justification 
only  when  the  allegation  is  made  In  good  faith, 
with  probable  cause,  and  without  Intention  to  In- 
jure. 

A  client  is  not  Uable  for  def&matory  allegations 
made  by  his  attorney  In  a  pleading,  if  they  were 
not  made  by  the  clients  direction.  Hardin  v.  Cum- 
stook,8  A.  K.  Marsh.  480. 12  Am.  Dec.  407. 
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Other  papers  connected  with  pteadings. 

The  rule  applicable  to  pleadings  applies  also  to 
the  same  extent  to  motions  and  other  papers  filed 
in  a  cause. 

Statements  of  testimony  in  the  case  in  a  brief  are 
privileged,  although  by  the  final  decision  the  al- 
leged slanderous  testimony  is  excluded  as  inoom- 
petent.   Stewart  v.  Hall,  83  S^y.  875. 

Specifications  of  opposition  to  an  insolvents  dis- 
charge, charging  him  with  fraud,  being  pertinent 
bo  the  subject  under  mvestigatlon,  are  absolutely 
privileged,  and  malice  cannot  be  shown.  HolUs  v. 
Meux,  60  Cal.  625, 68  Aul  Bep.  574. 

So  objections  filed  by  counsel  to  a  discharge  in 
bankruptcy  are  subject  to  privilege  in  alleging 
that  the  testimony  of  a  witness  for  the  bankrupt 
was  perjured,  if  the  truth  of  that  testimony  is  a 
material  and  pertinent  question.  Marsh  v.  Ells- 
worth, 60  N.  Y.  809. 

Defamatory  words  in  a  bill  of  particulars  fur- 
nished in  a  libel  suit  under  order  of  court,  charg- 
ing the  plamtiff  with  adultery  with  a  third  person, 
being  pertinent  to  the  case,  were  held  privileged. 
Prescott  V.  Tousey,  21  Jones  &  S.  56w 

Neither  can  they  be  made  the  basis  of  an  aotioD 
for  libel  by  the  mdlvlduals  so  named.  Perael  v. 
Tousey,  20  Jones  ft  S.  79. 

A  motion  for  an  order  upon  an  attorney  to  pay 
over  money,  stating  pertinent  facts  only,  is  privi- 
leged and  not  libelous.  Hawk  v.  Evans,  76  Iowa,  5B8L 

But  defamatory  matter  In  a  sworn  application 
for  an  extension  of  time  to  file  a  transcript  on  ap- 
peal, charging  collusion  of  the  attorney  with  the 
attorney  for  the  opposite  party,  being  wholly  for- 
eign to  the  application,  is  not  privileged.  Wyatt  v. 
Buell,  47  Gal.  624. 

Defamatory  words  in  cross-interrogatories  to  lay 
the  predicate  for  impeachtog  a  witness,  used  In 
honest  belief  of  right,  are  not  actionable,  Lswson 
V.  Hicka,  88  Ala.  27B.  81  Am.  Deo.  49. 

A  distress  warrant  being  a  proceeding  to  enforce 
a  legal  right  is  within  the  rule  which  denies  an 
action  for  libel  for  statements  contained  therein. 
Bailey  v.  Dean,  6  Barb.  297. 

A  remonstrance  against  the  granting  of  a  liquor 
license  being  a  part  of  the  pleadings,  is  privileged, 
unless  filed  maliciously.  Metaler  v.  Bomlne,  9  Pa. 
Co.  Ct.  Bep.  171,  47  Pblla,  Leg.  Int.  484. 

The  same  rule  that  applies  to  pleadings  applies 
also  to  affidavits,  as  to  whloh  see  note  to  Cooper  v. 

Phippe  (Or.)  post, ^  on  the  question  of  privilege 

as  to  defftmatory  matter  In  testimony.      B.  A.  B. 
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sented  himaelf  to  be  the  president  of  a  pre- 
tended corporation,  styled  in  said  petition 
''The  Sbreveport  Electric  Railway  &  Motive 
Power  Company,"  and  therein  falsely  de- 
sCTibed  as  a  corporation  duly  chartered,  or- 
ganized, and  existing  under  the  laws  of  the 
state  of  Louisiana.  That  in  said  petition, 
among  others,  the  following  allegations  are 
made,  viz.  :  **  That  said  pretended  company 
had  been  licranted  and  vested  with  certain 
rights,  privileges,  and  franchises,  by  an  or- 
dinance of  the  council  of  the  city  of  Sbreve- 
port of  July  28,  1891,  and  that  such  rights, 
privileges,  and  franchises  were  held  by  and 
vested  in  said  oompanv.  That  in  the  exercise 
of  such  rights,  said  fiamilton,  as  president 
of  said  company,  employed  a  gang  of  la- 
borers, and  was  with  them  engaged  in  con- 
structinf^  a  railroad  along  Southern  avenue, 
in  said  city,  on  June  20,  1892,  when  the  police 
officers  of  said  city,  acting  under  the  au- 
thority of  the  mayor  and  council  of  said  city, 
arrested  him  and  said  laborers,  and  forcibly 
prevented  them  from  continuing  such  work. 
^*hat  said  policemen,  mayor,  and  council,  in 
their  interference  with  the  rights  vested  in 
said  company  by  said  ordinance,  claimed 
that- said  ordinance,  and  all  rights  thereby 
Tested,  were  repealed  by  said  council  at  its 
session  on  June  9,  1892.  That  said  pretended 
repealing  or  demand  is  an  attempt  to  divest 
Tested  rights,  and  is  illegal,  null,  and  void. 
That  Herman  Herold,  Charles  J.  Randall, 
W.  D.  Scofield,  John  C.  Wimbish,  and 
Henry  H.  Youree,  members  of  the  council  of 
said  city,  entered  into  a  conspiracy  with 
certain  persons  connected  with  and  interested 
in  the  City  Railroad  Company,  a  rival  cor- 
poration, to  pass  said  pretended  repealing 
ordinance.  That  said  conspiracy  was  con- 
ceived and  executed  solely  m  the  interest  of 
said  City  Railroad  Company  and  its  owners, 
imd  without  any  regard  to  the  rights  of  said 
Hamilton  Company  or  of  the  public.  That 
such  conspiracy,  so  concocted,  was  kept  a 
profound  secret  from  the  mayor  and  from  the 
remaining  members  of  the  citjr  council,  and 
from  the  people ;  and  maintaining  inviolable 
the  injunction  of  secrecy  imposed  on  them 
by  said  parties  whose  interests  alone  they 
were  to  subserve,  the  said  members  of  saia 
council  refused  to  entertain  a  motion  to  post- 
pone for  investigation,  made  by  a  member 
not  a  party  to  said  conspiracy,  and  refused 
to  hear  the  opinion  or  follow  the  advice  of 
the  city  attorney,  because  they  had  already 
taken  the  advice  of  the  retained  counsel  of 
said  City  Railroad  Company.  That  said 
conspiracy,  and  all  the  acts  in  pursuance 
thereof,  on  the  part  of  the  aforesaidmembers 
of  the  city  council,  were  illegal,  wrongful, 
tortious,  and  a  fraud  on  the  rights  of  said 
Hamilton  Company.  That  all  of  which 
foregoing  fully  appeared  from  a  certified  copy 
of  said  petition,  annexed  and  made  part  here- 
of. That  said  suit  was  dismissed  by  judg- 
ment of  the  district  court  for  Caddo,  on  ex- 
ceptions of  defendants  thereto,  for  reasons 
assigned  In  said  judgment,  which  said  ex- 
ceptions and  judgment  therein  are  made  part 
hereof  by  reference.  That  he  is  now,  and 
was  at  the  time  of  the  adoption  of  the  Or- 
dinance of  July  28,   1891,  purporting  and 
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intending  to  grant  oertain  franchises  fullj 
set  forth  in  the  petition  of  said  W.  £.  Hamil- 
ton in  said  suit,  a  mew' jet  of  the  city  coun- 
cil, and  that  he  voted  as  a  member  of  the  cit^ 
council  against  said  ordinance.  That  he  ii 
now  and  was  a  member  of  the  city  council  on 
June  9,  1892,  and  as  such  voted  for  the  ordi- 
nance enacted  on  said  date  by  said  council,  re- 
pealing the  ordinance  granting  certain  rights 
to  the  Shreveport  Electric  Railway  &  Motive 
Power  Company,  and  that  it  was  his  right 
and  his  dut^  so  to  vote,  for  the  reasons  (among 
others)  assijnied  by  tiie  Caddo  district  court 
in  the  opinion  and  judgment  dismissing  said 
suit  No.  4,001.  That  the  charges  made 
against  him  and  his  fellow  members  of  said 
council,  in  the  petition  in  said  suit  No.  4,001, 
and  verified  bv  the  oath  of  said  W.  £.  Hamil- 
ton, and  the  alienations  of  said  petition  with 
reeard  to  himself  and  to  his  said  fellow  mem- 
bers, in  so  far  as  they  affect  the  petitioner, 
are  false,  libelous,  and  slanderous,  designed 
and  calculated  to  injure  and  destroy  the  char- 
acter and  reputation  of  petitioner  as  a  private 
citizen  and  public  official,  and  his  credit 
and  repute  as  a  business  man ;  and  that  said 
charees  and  allegations  constitute  a  charge 
of  felony,  and  a  criminal  and  infamous  offense 
under  the  laws  of  the  state  of  Louisiana ;  and 
that  said  W.  E.  Hamilton  well  knew  when 
he  published  said  charges,  and  verified  them 
by  his  oath,  that  same  were  false,  libelous, 
and  slanderous,  and  same  were  maliciously 
made  and  with  full  advice ;  that  said  charges 
and  allegations  were  so  made  and  published 
by  said  W.  E.  Hamilton  without  cause, 
wantonly,  maliciously,  and  with  intent  to 
injure  petitioner,  and  that  said  charges,  as 
made  and  published  in  said  petition,  the  said 
Hamilton  has  verbally  reiterated,  made,  and 
published,  at  various  times  before  and  after 
the  institution  of  said  suit  No.  4,001,  to 
citizens  of  Shreveport  and  to  others,  with 
design  to  injure  petitioner,  and  destroy  his 
character  and  credit.  That  the  said  petition 
of  the  said  Hamilton  in  said  suit  No.  4,001 
shows  on  its  face  no  cause  of  action  against 
petitioner  and  the  other  members  of  the  com- 
mon council  named  thereon,  and  that  he  and 
said  other  members  were  made  defendants  in 
said  suit  wantonly,  maliciously,  and  for  the 
corrupt  purpose  of  influencing  thereby  the 
official  action  of  petitioner  and  said  otlier 
members  in  the  interest  of  said  Hamilton  and 
a  certain  corporation,  to  wit,  the  Shreveport 
Railway  A  Land  Improvement  Company, 
wherein  said  Hamilton  is  a  large  stockholder, 
together  with  his  father-in-law,  Edward 
Jacobs,  his  brother-in-law,  Walter  B.  Jacobs, 
and  wherein  said  W.  E.  Hamilton,  Edward 
Jacobs,  and  the  said  W.  B.  Jacobs  and  First 
National  Bank  of  Shreveport  (whereof  said 
W.  E.  Hamilton  is  vice  president  and  said 
W.  B.  Jacobs  is  cashier)  are  large  stock- 
holders, and  are  otherwise  largely  interested ; 
it  being  the  purpose  and  intention  of  said 
Hamilton  to  aestroy  the  value,  and  force  the 
sale  to  said  Shreveport  Railway  &  Land  Im- 
provement Company,  of  the  property  and 
franchises  of  the  Shreveport  City  Railway 
Company,  a  rival  corporation.  That,  since 
the  judgment  of  the  Caddo  district  court 
dismissed  said  suit  No.  4,001,  the  road  and 
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franchise  of  said  City  Railroad  Compan^r  have 
been  purcliased  by  the  Shreveport  Kail  way 
&  Land  Improvement  Company,   or  by  the 

f parties  principally  interested  therein.  That 
f  it  be  true,  as  alleged  in  the  said  petition 
of  said  Hamilton,  that  the  ordinance  of  June 
23,  1891,  therein  set  forth,  vested  rights  and 
privileges  in  the  Shreveport  Electric  Railway 
&  Motive  Company,  then  the  repealing  clause 
of  June  9,  1892,  was  unconstitutional,  null, 
and  void,  and  such  rights  and  privileges 
were  not  thereby  in  any  manner  impaired  or 
affected ;  and  if  said  company  held  no  vested 
right  under  said  ordinance  of  July  28,  1891, 
then  said  company  had  no  right  nor  cause  of 
action,  as  set  forth  in  petition  in  said  suit 
No.  4,001.  That  under  either  supposition 
he  and  his  fellow  members  of  the  cit^  coun- 
cil could  not  properly  be  made  parties  de- 
fendants to  said  suit  No.  4,001.  That  there 
was  no  occasion  to  make  him  and  his  fellow 
members  parties  defendants  in  said  suit,  or 
to  make  the  charges  therein  made  against 
them.  That  the  allegations  and  charges  made 
in  said  petition  and  affidavit,  against  him 
and  his  fellow  members  of  the  city  coun- 
cil, were  not  pertinent  to  the  issue,  or  in  any 
way  or  manner  necessary  for  the  protection 
of  the  rifl'hts  therein  alleged  to  exist.  That 
said  suitlio.  4,001  is  not,  and  never  has  been, 
a  real  suit, — that  same  was  and  is  the  fraud- 
ulent simulation  of  a  suit, — that  there  was 
no  party  plainti£F  thereto ;  and  that  the  pre- 
tenaed  corporation,  styled  therein  'The 
Shreveport  Electric  Railway  A  Motive  Power 
Company',  has  no  existence  and  has  never 
existed, — all  of  which  said  William  E. 
Hamilton  well  knew,  at  the  time  he  made 
said  false,  malicious,  and  slanderous  charges 
against  petitioner  and  his  said  fellow  mem- 
bers. That  his  reputation  was  in  all  respects 
good,  prior  to  the  said  charges  as  aforesaid, 
falsely,  wantonly,  and  maliciously  made  and 
published  by  said  W.  E.  Hamilton.  That 
the  said  charges  so  made  and  published  by 
said  W.  E.  Hamilton  have  injured  his  rep- 
utation ;  have  been  detrimental  to  his  stand- 
ing and  social  position  In  the  community 
where  he  lives  and  eleswhere;  have  had  a 
tendency  to  degrade  him  with  his  fellow 
men ;  have  impaired  his  credit  and  injured  his 
business,  which  is  that  of  a  cotton  buyer  and 
factor,  and  caused  same  to  materially  de- 
cline, to  his  great  financial  loss ;  have  sub- 
iected  him  to  mortification  and  insult;  and 
have  outrafi[ed  his  feelings  to  an  extent  which 
cannot  be  sufficiently  measured  by  money, 
but  at  least  to  the  extent  of  $16,000.  That 
he  was  entitled  to  exemplary  and  punitive 
damages  against  said  Hamilton,  to  the 
amount  of  at  least  $10,000.  That  he  was 
compelled  to  employ  counsel  to  defend  him 
in  said  suit  No.  4,001,  at  an  expense  to  him 
of  $150,  for  which  amount,  also,  he  should 
have  judgment  against  said  Hamilton."  He 
prays  that  Hamilton  be  cited,  and  that  he 
have  judgment  against  him  for  $25, 140,  in- 
terest and  costs.  The  district  court  held 
that  the  exception  was  well  taken,  and  dis- 
missed the  suit.     Plaintiff  has  appealed. 

In  the  reasons  for  judgment,  the  district 
Judge  said :  ^  There  can  be  no  doubt  that 
the  averments  of  the  petition  of  suit  No. 

92L.  a  A. 


4,001  are  libelous  !n  thcfr  character.    Tc 
charge  a  public  official  with  having  been  a 
party  to  a  fraudulent  conspiracy,  aua  to  have- 
been  influenced  in  his  official  capacity  by 
corrupt  motives,  is  certainly  a  defamatioib 
likely  to  cause  a  breach  of  the  peace,  and 
^reat  wrone  to  the  sufferer.    Such  a  charge, 
if  publishea  in  a  newspaper,  would  undoubt- 
edly be  actionable  in  aama^es,  if  it  were- 
shown  to  be  false  and  malicious.    But  de- 
fendant contends  that  this  charge  was  made- 
in  the  course  of  judicial   proceedings,   ii» 
good  faith,  that  it  arose  upon  a  proper  oc- 
casion, and  was  pertinent  to  the  issue,  and 
is  therefore  protected  as  a  privileged  com- 
munication.   Under  the  common  law  of  lE^t:- 
land,  no  action  lies  against  an  attorney  or 
litigant  for  defamatory  words  spoken  or  writ- 
ten in  a  pleading  in  judicial   proceedings, 
even  though  they  were  unnecessary  to  support 
the  case  of  the  client,  and  were  utteied  or 
published  without  any  justification  or  ex- 
cuse, and  from  personal  ill  will  towards  the 
party  defamed,  arising  from  some  previously 
existing  cause,  and  are  irrelevant  to  every' 
question  of  fact  in  issue  before  the  court. 
It  seems,  then,  that  under  the  English  law 
the  mere  fact  that  the  defamatory  language* 
was  used  in  a   iudicial   procee<h'ng   is   an 
absolute   protection    regardless   of   all    the 
considerations.     Plaintiff's  counsel  contend 
that  in  Louisiana  privileged  communicationa 
in  Judicial  proceedings  are  unknown  to  our 
law,  and  that  article  2315  of  the  Kevi8e<l 
Civil  Code  furnishes  the  true  and  only  rule 
for  determining  the  right  of  action  in  all 
cases — libel    and    slander    included — where 
damages  are  claimed  for  torts,  even  though 
the  defamatory  matter  be  published  in  a  ju- 
dicial   proceeding.     Man^    authorities    are- 
cited  to  support  this  position,  notably  that  of 
Miller  v.  HoUtein,  16  La.  889.     I  have  ex- 
amined these  proceedings,  and  they  undoubt- 
edly show  that  the  English  law  of  absolute- 
protection  does  not  prevail  here,  and  that  the- 
foundation  and  measure  of  liability  for  a 
libel  uttered  in  a  judicial  proceeding  ar& 
found  in  article  2815  of  the  Code ;  but  I  do> 
not  understand  them  as  holding  that  no  sort 
of  privileged  communications  is  known  to- 
our  law. "    The  learned  judge  then  proceeded 
to  cite  and  quote  a  number  of  decisions  in 
which  the  defendants  in  suits  brought  against 
them  for  damages  had  been  protected  fronv 
liability,  by  reason  of  the  acts  complained 
having  occurred  in  the  course  of  judicial  pro- 
ceedings ;  and  from  those  decisions  he  reached 
the  conclusion  that  in  some  cases  an  absolute 
exemptifin  from  liability  existed,  and  that 
the  present  case  was  one  of  that  character. 
There  is  a  great  difference  between  an  abso- 
lute exemption  from  liability  for  damages 
under  a  given  state  of  facts  proven,  and  an 
absolute  exemption  from  liability  to  a  suit 
for  the  purpose  of  testing  whether  such  a 
state  of  facts  exists  as  would  convey  with  it 
such  protection  from  damages.     There  is  a 
great  difference  between  the  situation  of  par- 
ties at  the  end  of  a  lawsuit,  and  after  evi- 
dence adduced,  and  that  of  parties  at  the  be- 
ginning of  a  lawsuit,  standing  on  pleadings. 
There  can  be  no  doubt  that  the  fact  that  aik 
act  complained  of  occurred  in  Judicial  pro- 
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•ceedings  may  have  a  great  bearing  and  in- 
fluence upon  both  the  burden  and  sufficiency 
•of  proof  on  the  final  result,  on  a  question  of 
A  liability  to  damages  for  that  act.  Such  a 
fact  being  shown,  with  its  attendant  circum- 
stances, may  sometimes  afford  partial  protec- 
;;ion,  sometimes  afford  absolute  protection; 
but  it  may  also  frequently  intensify  and  ag- 
gravate a  wrong.  The  determination  of  such 
questions  depends  almost  necessarily  upon 
facts  resting  still  in  pais,  which  can  only  be 
positively  and  finally  ascertained  through 
the  instrumentality  of  a  suit.  While  it  may 
be  true  that,  given  a  particular  state  of  facts, 
legal  protection  from  liability  would  follow 
as  a  matter  of  law,  it  is  none  the  less  true 
that  the  facts  themselves  on  which  exemp- 
tion is  based  are  opened  to  inquiry  and  to 
judicial  scrutiny.  Any  other  doctrine  would 
•convert  the  courts  of  the  country  into  instru- 
mentalities for  vnx)ng  and  into  engines  of 
oppression.  Nothing:  in  the  Oardemai  C(ue, 
4s  La.  Ann.  454,  which  was  one  tried  on  its 
merits  and  turned  upon  the  burden  and  suf- 
ficiency of  prodf,  is  out  of  line  with  the  views 
herein  expressed.  In  that  case,  this  court, 
«peaking  of  privileged  communications, 
said:  '*In  privileged  communications  the 
party  is  protected  from  the  damaiices,  unless 


the  occasion  was  used  as  a  means  of  inflicting 
a  willful  and  malicious  injury  upon  the 
plaintiff,"  and,  referring  to  protection  aris- 
ing from  judicial  proceedings,  it  declared: 
**  If  extended  to  those  who  were  in  the  honest 
pursuit  of  private  right. "  It  was  never  once 
intimated  that  the  courts  of  our  stote  were 
places  from  which,  as  from  places  of  secure 
refuge,  parties  could  with  impunity  per- 
petrate wrong.  Weil  y.  liraelf  42  La.  Ann. 
055. 

We  have  examined  plaintiff's  pleadings 
very  carefully.  They  are  both  full  and  pre- 
cise. If,  in  their  consideration,  we  strike 
out  and  eliminate  the  question  of  ^priv- 
ilege." it  must  be  conceded  plaintiff's  peti- 
tion disclosed  a  course  of  action.  If  we  re- 
place that  question,  we  find  that  plaintiff  has 
specifically  affirmed  the  nonexistence  of  the 
conditions  upon  which  the  right  of  exemp- 
tion is  dependent.  He  has  a  right  to  go  to 
trial  on  that  issue,  as  one  of  fact,  to  be  as- 
certained by  evidence. 

For  the  reasons  herein  assigned,  it  is  or^ 
dered,  adjudged,  and  decreed  that  the  judgment 
appealedfrom  be  annulled,  avoided  and  reversed, 
the  case  reinstated,  and  that  it  be  remanded 
for  further  proceeding  according  to  law. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


STATE  of  Connecticut,  ex  ret.  John 
RYLANDS, 

V, 

John  P.  PINKERMAN,  AppL 

( Goon. ) 

1.  An  appeal  trovk  a  decMon  in  quo 
warranto  will  not  be  dlflmisaed  because 
the  appellant  pendiner  the  appeal  has  been  re- 
moved from  oiBce  for  InsubOTdination  in  taking 
the  appeal. 

'8«  A  mensafl^e  of  disapproval  of  the  aets 
of  the  board  of  aldermen  by  the  mayor 
has  DO  effect  when  the  charter  provides  for  bis 
approval  and  disapproval  only  of  measures 
pa»ed  by  both  boards  which  oonstitute  the  com- 
mon council. 

3.  A  person  appelated  to  fill  a  Taeaney 
in  a  board  of  police  commifleioners  la 

appointed  only  till  the  end  of  the  term  of  his  pre- 
decessor under  a  charter  provldlncr  generally  for 
appointment  to  fill  a  vacaocy  but  which  provides 
for  two  year  terms  and-  for  the  expiration  of  a 
part  of  them  on  each  year  with  other  provisions 
as  to  a  non-partisan  board. 

A.  Members  of  a  board  of  police  com- 
missioners need  not  remain  actually 
In  their  seats  during  the  time  in  which  a 
warrant  of  arrest  is  being  served  on  absent  mem- 
bers to  procure  a  qnorum. 

i^  A  misrecital  of  the  hoar  of  meeting 
In  a  warrant  for  arrest  of  absent  members 
of  a  board  of  oommlssioners  which  could  mis- 
lead no  one  will  not  impair  the  validity  of  the 
warrant* 


6.  The  cs.sHng  vote  of  mayor  may  be 
g^wen  on  the  <^o]oe  of  offloers  as  well  as  on  a 
measure  of  legislation. 

7*  An  alderman  is  not  'deprived  of  the 
ri^ht  to  vote  against  the  confirmation  of  a 
person  to  succeed  him  in  the  oflloe  of  police  com- 
missioner by  his  Interest  in  the  result. 

8*  The  vote  of  aldermen  when  once 
g^wen  and  connted  by  the  mayor  and  his 
declaration  of  the  result  can  be  rejected  for  in- 
terest only  by  action  of  the  board  and  does  not 
make  an  appointment  to  office  by  such  votu  sub- 
ject to  collateral  attack. 

9«  The  spedHcation  of  certain  objects 
In  a  notice  of  a  meetings  of  a  board  of  alder- 
men does  not  exclude  action  upon  any  othera 
which  are  within  the  range  of  its  general  powers. 

10*  A  person  is  not  a  de  Ikcto  police 
commissioner  when  he  has  not  the  reputa^ 
tion  of  being  such  or  his  acts  and  authority  are 
not  generally  recognized  or  acquiesced  in  or 
such  as  to  lead  men  to  suppose  that  he  was  such 
officer,  especially  where  there  is  a  rightful  com- 
missioner who  is  claiming  the  office. 

11.  Want  of  notice  to  ri^^htftd  commis- 
sioners of  the  naeetin^of  a  pretended  tK>ard 
is  fatal  to  action  by  the  latter  without  a  quorum 
of  legal  members. 

1 2«  An  oiBce  created  by  ordinance  may 
be  abolished  by  ordinance. 

18*  A  chief  of  police  under  that  title  is 
not  required  for  a  city  so  as  to  prevent  aboli- 
tion of  that  office  and  the  devolution  of  its  func- 
tions on  a  captain  of  police  by  a  statute  referring 
to  such  an  officer  or  by  the  city  charter  making 
a  similar  reference  where  these  manifestly  refer 


NoTB.— Among  the  interesting  questions  in  the 
«bove  case  to  which  we  call  attention  is  that  as  to 
the  right  of  an  alderman  to  vote  against  the  con- 

23  L.  R.  A. 


firmation  of  a  person  to  succeed  him  in  another 
office.  As  to  this  question,  see  note  to  Fort  Wayne 
V.  Lake  Shore  ft  M.  S.  B.  Co.  and.)  18  L.  B.  A.  807. 


S4>e  also  :n  L.  U.  A.  110;  37  J>.  K.  A.  205;  3D  L.  R.  A.  282;  42  L.  R.  A.  549. 
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COMNBCnCUT  SiTPBBMB  COUBT  OF  ErUOBB. 


Jdbe^ 


1,0  tbe  funotloDfl  of  ttae  offloe  and  not  to  the  name 
of  the  officer. 

iOarpenter^  J^  diuentB,) 
(June  ft,  1803.) 

APPEAL  by  defendant  from  a  ludgment  of 
the  Superior  Court  for  Fairfield  County 
in  favor  of  relator  in  a  proceeding  in  tbe  nature 
of  quo  warranto  to  establish  the  right  of  re- 
lator to  the  office  of  chief  of  police  of  the  city 
of  Bridgeport.    Severaed, 

Defendant  claimed  that  relator  had  been  re- 
moved from  Uie  office  of  chief  of  police  by  the 
board  of  police  commissioners  for  cause,  and 
the  duties  of  his  office  had  been  committed  to 
defendant.  Also  that  the  office  of  chief  of 
police  had  been  abolished  by  ordinance.  A 
demurrer  was  filed  to  the  latter  defense,  which 
was  sustained.  To  the  other  allegation  a  rep- 
lication was  filed  claiming  that  the  attempted 
removal  by  the  board  of  police  commissioners 
was  irregular  and  void.  A  trial  resulted  in 
judgment  of  ouster.  After  the  appeal  was 
perfected,  relator  filed  a  plea  in  abatement  of 
the  appesl  and  also  a  motion  to  dismiss  on  the 
ffTOund  that  since  it  was  taken,  defendant  had 
been  removed  from  office  and  his  successor 
appointed  and  that  consequently  the  relator 
was  in  full  exercise  of  the  duties  of  tbe  office 
of  chief  of  police.  AppeUant  replied  that  he 
had  been  removed  for  t)rosecuting  the  appeal. 

Further  facts  appear  in  the  opinion. 

Mr,  J*  B.  Klein*  for  appellant: 

The  argument  that  the  duties  constitute  tbe 
office  and  therefore  if  the  duties  continue  the 
office  continues,  is  unsound  when  the  office  has 
been  abolished  and  the  duties  transferred  to  a 
known  existing  office. 

Offices  peculiarly  local,  as  boards  of  public 
works,  water  commissioners,  etc.,  must  neces- 
sarily be  controlled  and  regulated  by  the  mu- 
nicipality. To  give  the  legislature  power  over 
these  local  offices  would  be  subversive  of  all 
local  self-government 

State  V.  Denny,  4  L.  R.  A.  79, 118  Ind.  400; 
People  V.  Hurlhut,  24  Mich.  44,  9  Am.  Rep. 
103;  PeapU  v.  Albertson,  66  N.  Y.  50. 

If  the  charter  vests  in  the  council  the  power 
to  establish  a  force  and  create  and  designate 
the  offices  of  that  force,  it  cannot  be  contended 
in  the  absence  of  charter  restriction  that  the 
power  to  create  offices  may  not  abolish  them. 

The  ordinance  is  valid  and  the  Office  of  chief 
of  police  abolished. 

The  validity  of  the  ordinance  must  be  con- 
ceded and  the  office  of  chief  of  police  abolished 
if  the  common  council  have  the  power  to  pass 
such  an  ordinance. 

Volk  V.  Newark,  47  N.  J.  L.  119;  Butcher  v. 
Camden,  29  N.  J.  Eq.  478;  People  v.  Mahaney, 
13  Mich.  482;  WiUiamB  v.  Newport,  12  Bush, 
438;  AvguHa  ▼.  Sweeney,  44  Ga.  4d3,  9  Am. 
Kep.  172;  Mechem,  Pub.  Oflf.  466. 

On  June  13  la.st  Mr.  Ry lands  was  dismissed 
from  the  police  force  on  charges  of  willful  dis- 
obedience of  the  orders  of  the  police  board  after 
notice  given  him  of  tbe  charges,  an  opportu- 
nity to  be  heard,  a  hearing  had,  evidence  taken, 
a  special  meeting  had  to  review  the  testimony 
before  rendering  decision,  each  member  of  the 
board  duly  notified  of  the  particular  object  of 
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each  meeting  held,  and  the  resolution  of  dis- 
missal adopted  by  the  concurrenoe  of  thxee 
members. 

Here  was  ample  cause  of  which  under  aeo- 
tion  58  of  the  charter  the  board  of  police  com- 
missioners are  the  sole  judges  and  eveiy  ele- 
ment of  a  legal  removal. 

Dill.  Mun.  Corp.  §  250. 

We  maintain  the  legality  of  tbe  board  which 
dismissed  Mr.  Rylands.  There  is  no  conten- 
tion about  the  legality  of  two  of  tbe  members 
of  the  board,  viz.,  Messrs.  Grant  and  Rishor. 
Tbe  contention  is  over  the  legality  of  Messrs. 
Walsh  and  Bogart  They  were  appointed  for 
a  term  of  two  years,  and  their  term  began  with, 
their  appointment  and  continued  two  yean. 

It  is  claimed  that  the  appointing  xwwer  nom- 
inated Mr.  Walsh  for  the  unexmred  term  of 
Mr.  Beardsley,  therefore,  Mr.  Walsh  by  the 
terms  of  his  appointment  held  for  an  unexpired 
term.  The  appointee  holds  for  the  term  pro- 
vided by  the  charter,  not  for  the  period  desig- 
nated by  the  mayor. 

People  V.  Burbank,  12  Cal.  879;  State  n 
Brady,  42  Ohio  St.  607;  People  v.  HaU,  104  N. 
Y.  176;  Stadler  y.  Detroit,  13  Mich.  346;  Peopl$ 
V.  Lord,  9  Mich.  227;  StaU  v.  Batt,  38  La. 
Ann.  965. 

The  act  of  the  mayor  in  appointing  for  tbe 
unexpired  term  is  a  nullity,  if  the  charter 
makes  the  term  of  office  two  years. 

In  all  cases  in  which  it  was  deemed  desirable 
by  the  legislature  to  provide  for  the  flllins:  of 
vacancies  by  a  limitation  to  the  unexpired  term 
of  the  late  incumbent,  it  seems  to  have  beeD 
carefully  provided  for;  and  from  the  fact  that 
the  legislature  did  so  express  their  intention  in 
these  cases  and  failed  to  do  so  in  others,  it  i& 
apparent  that  their  omission  to  do  so  in  the 
latter  was  not  accidental,  but  desijsrnated  the 
maxim,  "ezpreuio  uniue  est  eseclueio  alterituT 
should  be  most  critically  applied. 

AUy-Oen,  y.  Brunst,  8  Wis.  794;  SanOurjt 
y.  Middleton,  11  Md.  299. 

Appointments  to  fill  a  vacancy  are  appoint- 
ments to  fill  vacancies  in  the  office  of  police 
commissioner,  not  in  the  term  of  office. 

Atty-Oen.  y.  Brunet  and  Sanebtiry  v.  Mid- 
dUton,  evpra;  State  v.  Ware,  13  Or.  330. 

At  common  law,  vacancy  ex  vi  termini 
means  vacancy  in  the  office,  and  not  in  the- 
term.  And  this  is  ordinarily  the  meaning  at- 
tached to  the  word  when  a  vacancy  is  spoken 
of. 

Tbe  term  of  an  office  is  said  to  be  a  fixed 
period  prescribed  for  holding  the  office;  and  ia 
the  estate  or  interest  which  the  incumbent  has. 
in  it. 

2  Bl.  Com.  144;  People  v.  McOlave,  99  N.  Y. 
87;  Bvghee  v.  Buckingham,  5  Smedes  &  M* 
649;  2  Ops.  Atty-Qen.  p.  333. 

Upon  the  office  being  filled,  the  incumbent 
will  have  a  right  to  the  office  for  a  full  term 
from  the  date  of  his  appointment. 

2  Ops.  Atty-Oen.  p.  333;  People  t.  Green,  ^ 
Wend.  267:  People  v.  Coutant,  11  Wend.  182; 
Govtant  V.  People,  11  Wend.  511;  Powere  v. 
Buret,  2  Humph.  24;  Brewer  v.  Davie,  ^ 
Humph.  213,  49  Am.  Dec.  706;  Opinion  cfthe 
Judges,  61  Me.  601:  Bnnton  v.  WiUon,  4  Tex. 
400;  Shelby  v.  Johnson  (Tex.)  Dall.  Dec.  697; 
Keys  V.  Mason,  3  8need,  6;  People  v.  BuHtaiik, 
supra;  Wammaek  ▼•  Bdhway,  2  Ala.  81;  Statm 


ScH»  also  27  L.  R.  A.  C80. 
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y.  Eutmm,  1  McCord,  L.  840;  McAfee  v.  J?tM^ 
Ma,  29  Mifis.  85:  Paine,  Elections,  $  207. 

The  nomlDations  of  Bperry  and  Reynolds 
are  upon  the  table  of  the  board  of  aldermen, 
and  Walsh  and  Bogart  hold  over  under  the 
charter,  section  5. 

Gushing,  Law  and  Practice  of  Legislatiye 
Assemblies,  %%  1444,  1449, 1452. 

The  rules  of  order  adopted  by  a  city  council 
are  binding  on  that  body. 

8taU  ▼.  Ikf^ty  2  Or.  246. 

It  goes  without  saying  that  this  was  no  legal 
conHrmation.  An  arbitrary  ruling  of  the 
mayor  cannot  have  the  effect  to  nullify  the  act 
of  a  majority  of  the  council. 

Chariton  v.  EoUiday,  80  Iowa,  894. 

The  mayor  cannot  confirm  his  own  nomina- 
tion. 

All  parts  of  the  charter  are  to  be  con- 
strued together  as  one  harmonious  whole. 
If  there  be  a  conflict  between  the  provisions, 
the  last  one  shall  prevail. 

People  v.  McCiave,  eupra. 

Tou  cannot  make  nominations  by  and  with 
(he  consent  of  the  board  of  aldermen,  if  the 
mayor  can  vote  on  his  own  nominations. 

if  the  charter  provides  a  method  of  giving 
notices  of  meetings,  that  must  be  strictly 
obeved 

1  Dili.  Mun.  Corp.  4th  ed.  288;  Lord  v.  Ano- 
ka, 88  Mian.  176. 

The  meeting  two  days  after  the  call  was  11- 
lesal. 

South  School  District  v.  Blakeslee,  18  Conn. 
284;  Morawetz,  Priv.  Corp.  §  481;  8taU  y.  Bon- 
7I4U,  85  Ohio  St.  10. 

Every  resolution  or  ordinance  (chap.  8,  §  7,  p. 
109.  of  Ordinances)  must  be  approved  by  the 
ma^or. 

That  approval  can  only  be  proved  "by  a 
written  declaration  attested  by  nis  signature" 
upon  the  nominations  made,  and  a  vote  not  thus 
approved  became  inoperative. 

The  action  was  final  and  must  be  approved 
by  the  mavor.  Signing  the  minutes  of  the 
meeting  of  May  22  is  not  equivalent  to  signing 
a  resolution. 

Graham  y.  Garondelet,  88  Mo.  268;  Saxton 
V.  Beach,  50  Mo.  488;  Kepnery.  Com.  40  Pa. 
124;  Fwpiey.  Shroeder,  76  N.  Y.  168. 

Mr,  Henry  Stoddard  also  for  appellant. 

Mesare.  Daniel  Davenport  and  Stiles 
Jndsont  Jr.,  for  appellee: 

Since  judgment  was  rendered  and  execu- 
tion issued  by  the  superior  court  in  favor  of 
the  relator,  the  respondent  has  been  dismissed 
from  the  police  force  by  the  lawful  police  com- 
missioners, and  his  successor  duly  appointed, 
and  the  respondent  has  ceased  to  be  captain  of 
police  or  to  perform,  or  claim  to  perform,  any 
of  the  said  powers  and  duties  pertaining  to 
said  office. 

Under  such  circumstances  "even  if  the  court 
below  had  committed  error,  a  new  trial  should 
not  be  granted. 

State  V.  Tudor,  5  Day,  829,  6  Am.  Dec.  162; 
State  V.  Porter,  68  Iowa,  19;  State  v.  Jacobe, 
17  Ohio,  143;  StaU  v.  Taylor,  12  Ohio  St.  180; 
Stite  V.  Ward,  17  Ohio  St  548;  Morris  v. 
Underwood,  19  Ga.  559. 

The  office  of  chief  of  police  under  existing 
laws  is  not  only  so  imbedded  in  the  charter  as 
to  place  it  beyond  the  destructive  tendencies 
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exhibited  by  the  city  council  of  1891,  but  the 
incumbeot  of  such  office  is  a  state  officer,  and 
recognized  as  such  by  the  general  statutes  of 
the  state. 

Farrell  v.  Bridgeport,  45  Conn.  195;  Bureh 
V.  Bardwicke,  80  Gratt.  24,  82  Am.  Rep.  640; 
Andrews  v.  King,  Tl  Me.  280. 

Samis  v.  King,  40  Conn.  809,  and  FarreU  y, 
Bridgeport,  supra,  have  expressly  decided  that 
the  action  of  the  council  in  attempting  to  legla- 
late  out  of  office  the  chief  of  police  and  the 
whole  police  force  of  the  city,  l^  repealing  the 
ordinance  which  provided  for  them  was  void 
in  all  respects,  as  being  in  conflict  with  both 
the  language  and  spirit  of  the  charter. 

If  the  common  council  has  the  power  to  paas 
a  valid  ordinance  of  the  description  of  the  one 
in  question,  then  the  power  of  appointment  or 
removal  of  any  officer  of  the  force  is  entirely 
in  the  hands  >f  the  common  council. 

Its  purpose  and  effect  was  to  remove  Mr. 
Rylands  from  and  to  appoint  Mr.  Pinkerman 
to  exercise  the  powers  and  discharge  the  dutiea 
for  which  the  board  had  selected  Mr.  Rylands 
and  had  not  selected  Mr.  Pinkerman. 

Thus  the  common  council  would  be  enabled 
to  do  that  by  indirection  which  it  was  express- 
ly restrained  from  doing  by  the  carefully  de- 
vised provisions  of  the  charter. 

Such  a  construction  of  the  charter  must  be 
wrong  and  the  court  will  not  adopt  it 

Hoke  V.  Eenderson,15  N.  C.  27,  25  Am.  Dec. 
677;  State  v.  St.  Louis  Police  Comrs.  88  Mo.  146; 
P«»pfe  V.  Oareu,^  Cow.  646;  People  v.  Albert- 
eon,  65  N.  Y.  67;  Statey.  Brunst,  26  Wis.  414» 
7  Am.  Rep.  84;  Warner  v.  People,  2  Denio^ 
283,  48  Am.  Dec.  740. 

Where  the  tenure  of  office  is  established  in 
the  constitution,  the  legislature  ma}r  not 
abridge  the  term,  and  when  established  in  the 
charter  of  a  municipal  corporation  it  cannot  be 
abridged  by  the  common  council. 

Brewer  v.  Davie,  9  Humph.  214, 49  Am.  Deo. 
706;  Keys  v.  Mason,  8  Sneed,  6;  State  ▼. 
Douglas,  26  Wis.  480.  7  Am.  Rep.  87;  J^adler 
V.  Detroit,  18  Mich.  846;  State  v.  Draper,  65 
Mo.  888,  27  Am.  Rep.  287;  State  v.  Tho- 
man,  10  Kan.  191;  People  v.  Dubois,  28  EL 
549;  1  Dill.  Mun.  Corp.  p.  834;  Mechem,  Pub. 
Off.  §  387. 

And  where  a  method  of  removal  is  pre- 
scribed in  the  organic  law,  only  that  method 
can  be  followed. 

Lowe  V.  Com.  8  Met.  (Ky.)  287;  Brown  v. 
Orover,  6  Bush,  1. 

The  recognition  in  the  charter  of  such  officer 
as  the  "chief  of  police,"  and  the  imposing  of 
specific  duties  upon  such  officer,  creates  the 
office  itself  in  the  most  full  and  ample  man- 
ner. 

Fant  V.  OMs,  54  Miss.  412;  Brown  v.  Blake,. 
46  Conn.  550;  People  v.  Squires,  14  Cal.  16; 
People  y.  Bedell,  2  Hill,  198;  Mechem,  Pub. 
Off.  §  467;  Ford  v.  California  Harbor  Comrs^ 
81  Gal.  86;  Bow  v.  Allenetown,  84  N.  H.  856« 
49  Am.  Dec.  489;  1  Dill.  Mun.   Corp.  p.  75. 

The  powers,  authority,  and  Jurisdiction  con- 
stitute Uie  office  and  are  of  the  essence  of  it  and 
inseparable  from  it. 

Cam.  v.  Gamble,  62  Pa.  848,  1  Am.  Rep. 
422;  People  v.  Langdon,  40  Mich.  682:  Dart- 
mouth College  Trustees  v.  Woodward,  17  U.  S.  4 
Wheat.  618.  4  L.  ed.  6^;  State  v.  Wilson,  2ft 
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Obio  St.  848;  Pafne,  Elections,  §  126;  Mechem, 
Pub.  Off.  §§  9.  10;  Robertson  v.  State,  109  Ind. 
79;  Ogden  y.  Raymond,  22  Conn.  879,  48  Am. 
Dec.  429. 

The  same  reasoDing  that  is  adopted  by  the 
courts  in  respect  to  a  constitutional  office  that 
is  sought  to  be  abolished  or  abridged  by  legis- 
lative enactment,  applies  with  equal  force  to 
a  charter  office  that  is  sought  to  be  disturbed 
by  a  city  ordinance. 

Quinette  v.  St.  Louis,  76  Mo.  402;  Carr  v. 
St,  Louis,  9  Mo.  190;  Sc/ioU  v.  People,  89  111. 
197;  State  v.  Douglas,  supra;  Plaeerville  v. 
Wilcox,  35  Cal.  28;  Boboken  v.  Harrison,  80 
K.  J.  L.  78;  State  v.  Brunst,  supra;  King  v. 
Hunter,  65  N.  C.  608,  6  Am.  Rep.  754;  2  Dill. 
Mun.  Corp.  p,  815;  Mechem,  Pub.  Off.  ^  467; 
Warner  v.  People,  2  Denio.  280,  48  Am.  Dec. 
740;  Cooley,  Const.  Lira.  p.  285. 

The  attempted  repeal  really  means  nothing. 
TThe  first  two  sections  attempt  to  repeal,  and 
the  third  section  restores.  There  is  no  time 
when  the  office  of  chief  of  police  ceased  to  ex- 
ist. It  is  the  same  as  if  no  law  had  been 
passed. 

Fullertan  v.  Spring,  8  Wis.  667:  McMullen 
x,Guest,  6  Tex.  275;  StaU y.  Baldwin,  45  Conn. 
184;  Re  WeUh,  17  Ul.  162;  State  y.  Stanley,  66 
N.  C.  59,  8  Am.  Rep.  489. 

This  ordinance  which  preseryes  intact  every 
power  and  duty  of  that  office,  and  merely  de- 
scribes the  incumbent  of  it  as  "eaptam  of 
police,"  if  it  accomplishes  the  feat  of  legisla^ 
ing  Rylands  out  and  Pinkerman  in,  is  an  act 
of  the  appointing  power  which  is  exclusively 
yested  in  the  board  of  police  commissioners, 
«nd  therefore  in  conflict  with  the  charter. 

United  States  v.  Bassett,  2  Story,  C.  C.  404; 
MerriamY.  Clinch,  6  Blatchf.  9;  People  y.  Bop 
kins, 65 N.  Y.  74;  Portlands,  Denny,  6 Or.  160. 

Not  one  authority  can  be  produced  where  it 
is  held  that  the  appointment  of  one  to  fill  the 
unexpired  term  of  his  predecessor  operates  as 
«n  appointmeni  for  the  full  period  of  the  term, 
upon  such  facts  as  are  presented  in  this  case. 

StaU  y.  Stoneslreet,  99  Mo.  875;  State  v.  Bar- 
low,  108  Ind.  567;  Jonee  v.  StaU,  112  Ind.  197; 
Baker  v.  Kirk,  88  Ind.  528;  French  v.  Cowan, 
79  Me.  426:  Opinion  of  Vie  Judges,  50  Me.  607; 
Opinion  of  the  Judges,  61  Me.  601;  Wapello 
County  y.  Bigham,  10  Iowa,  40,  74  Am.  Dec. 
870;  Parmatery.  State,  102  Ind.  98;  Parcel  y. 
StaU,  110  Ind.  123;  People  v.  McOlave,  99  N. 
T.  90.  Bond  v.  Wilson,  8  Kan.  229, 12  Am. 
Rep.  466 ;  Hagerty  y.  Arnold,  18  Kan.  867, 
Brodie  y.  Campbell,  17  Cal.  20;  Holden  y.  Peo- 
pie,  90  HI.  487;  Paine,  Elections.  §  192;  Smith 
V.  Half  acre,  6  How.  (Miss.)  604;  Hughes  v 
Buckingham,  6  Smedes  &  M.  648;  Wright  v. 
Adams,  46  Tex.  140. 

While  we  contend  that  the  action  of  the 
board  was  perfectly  regular  whereby  the  nomi- 
nations of  Reynolds  and  Sperry  were  subse- 
quently confirmed,  yet,  even  if  a  municipal 
oouncil — which  itself  is  a  miniature  legislature 
— departs  from  parliamentary  usage  in  respect 
to  its  proceedings,  its  action  will  be  le^al  if 
suc.b  departure  does  not  violate  the  provisions 
of  tbe  charter  nor  the  general  law. 

Com.  v.  Lancaster,  5  Watts,  155;  People  y. 
Rochester,  5  Lans.  15;  Bennett  v.  New  Bedford, 
110  Mass.  487;  1  Dill.  Mun.  Corp.  p.  865;  Mc- 
Oraw  V.  Whitson,  69  .Iowa,  850;  Holt  v.  Som- 
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eroiUe,  127  Mass.  411;    Cliandfer  y.  Lawrence, 
128  Mass.  215. 

Without  regard  to  the  special  matters  con- 
tained in  the  warning,  when  once  convened, 
it  was  competent  for  the  board  to  act  upoa 
any  matter  which  they  might  act  upon  at  any 
regular  meeting. 

City  Ordinances,  p.  140;  Whitney  t.  New 
Haven,  58  Conn.  450. 

Whether  a  meeting  is  illegally  held  oo  ac- 
count of  not  being  commenced  at  the  time 
named  in  tbe  warning,  must  depend  upon  tbe 
circumstances  peculiar  to  the  case  under  coD" 
sideration. 

South  School  District  y.  Blakeslee,  18  Conn. 
284;  Chamberlain  v.  Doter,  18  Me.  466,  29  Am. 
Dec.  517. 

Even  if  a  meeting  is  irregularly  called  in  tbe 
case  of  a  municipal  council,  but  if  all  the  mem- 
bers are  in  fact  present  and  participate  in  tbe 
vote,  it  is  held  by  the  courts  that  their  acts  are 
valid. 

StaU  y.  Smith,  22  Minn.  223;  Magenau  v. 
Fremont,  9  L.  R  A.  791, 80  Neb.  843;  StaU  y 
Oreen,  87  Ohio  St.  284. 

The  mayor  is  clotbed  with  the  power,  under 
the  city  charter,  to  give  tbe  casting  vote,  and 
no  restrictions  or  limitations  are  placed  upon 
the  exercise  6f  that  right.  Tbe  right  may  be 
exercised  by  him  when  tbe  result  shows  a  tie 
vote — whenever  that  condition  arises— ^without 
regard  to  the  character  of  the  business  that  is 
being  acted  on. 

Spalding  y.  Watson,  85  Kan.  89. 

Among  those  voting  in  the  negative,  on  tbe 
subject  of  confirming  the  nominations,  was 
David  Walsh,  as  a  member  of  said  board.  We 
deny  that  he  was  lawfully  entitled  to  cast  his 
vote  on  the  confirmation  of  his  successor,  inas 
much  as  it  related  to  a  matter  in  which  he  had 
a  substantial  interest. 

The  nominations  were  therefore  confirmed 
by  a  majority  of  those  entitled  to  vote,  with- 
out the  aid  of  the  mayor's  vote. 

StockweUy,  WhiU  Lake  Twp.  Board,22  Mich. 
841. 

When  Reynolds  and  Sperry  qualified  by  fil- 
ing their  oath  of  ofllce,  tbe  right  to  exercise 
tbe  ofiice  on  tbe  part  of  Walsh  and  Bogart, 
ipso  facto,  ceased,  and  Reynolds  and  Sperry 
became  de  jure  members  of  said  board. 

StaUv,  Kirk,  46  Conn.  895;  Holden  y.  Pipo- 
pU,  90  111.  486;  Steinback  y.  StaU,  88  Ind.  488; 
State  y.  Fagan, 42 Conn.  82;  StaUy.  Harrison, 
118  Ind.  441. 

Their  claims  to  said  offices  and  their  exercise 
of  tbe  rights  and  privileges  were  open  and  no- 
torious and  known  and  recognized  by  tbe  cbief 
executive  of  the  city  and  by  the  public  gener- 
ally. 

They  were,  therefore,  de  facto  commission- 
ers as  well  as  de  jure,  and  it  is  a  self-evident 
proposition  that  there  cannot  be  a  <ftf  jure  ofii- 
cer  and  another  de  facto  officer  exercising  tbe 
same  office  at  the  same  time. 

Hamlin  v.  Kassafer,  15  Or.  458;  Mechem, 
Pub.  Off.  g  822;  Gohn  y.  Beat,  61  Miss.  89S; 
Steinback  v.  StaU,  supra;  Boardman  y.  HaUi- 
day,  10  Paige,  228,  4  L.  ed.  958;  StaU  v.  At- 
lantic  City,  8  L.  R.  A.  697,  52  N.  J.  L.  887; 
PeopU  y .  Scrugham,  20  Barb.  802;  StaU  y.  Car- 
roll,  38  Conn.  467,  9  Am.  Rep.  409;  StaU  y. 
Lane,  16  R.  I.  626;  Everroad  y.  Flatroek  Twp. 
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-49  lod.  451 :  Wileox  v.  Smith,  5  Wend.  231. 21 
Am.  Dec  213;  StaU  y.  Median,  45  N.  J.  L. 
192. 

The  Don-user  of  the  office,  on  the  part  of 
Bo?art,  is  coDclusive,  as  against  Sperrv. 

People  Y.  Hartwell,  67  Cal.  11;  People  v.  Hani- 
fan,  96  III.  420;  Paine.  Elections.  §  340;  Bex  v. 
Tate,  4  East,  340;  1  Dill.  Mun.  Corp.  §  228. 

No  business  transacted  by  a  boara,  as  such. 
is  legal  when  notice  of  the  meeting  at  which 
the  business  is  done  is  not  given  to  a  member 
thereof. 

StaU  ▼  Kirk,  mtpra;  Slate  y.  Ouiney,  26 
Minn.  813;  Middletown  y.  Berlin,  18  Conn. 
197;  Wihon  v.  WaXtermOe  School  Dint,  46 
<k>nn.  407;  Martin  v.  Lemon,  26  Conn.  102; 
Ferry  Y,  Ihmen,  22  Barb.  140;  Keeler  v.  Frost, 
Id.  400;  People  r.  BaeheUyr,  22  N.  T.  184; 
Smyth  y.  Barley,  2  H.  L.  Cas.  789. 

ll  the  charter  made  the  necessary  length  of 
-the  term  two  years,  it  was  not  competent  for 
•the  mayor,  by  the  language  of  his  nomination . 
or  for  the  board  of  aldermen  by  its  confir- 
mation of  the  nomination,  to  extend  or  abrid.^e 
-that  term,  or  to  confer  office  for  any  other  than 
^e  term  prescribed  by  law. 

From  the  present  charter  it  is  made  apparent 
"that  the  intention  of  the  lawmakers  of  the 
••tate  had  been  to  create  and  continue  in  the 
^ty  of  Bridgeport  a  police  board  to  consist  of 
four  members,  so  chosen  that  two  of  them 
••hall  go  out  of  office  at  the  beginning  of  each 
municipal  year,  and  their  successors  then  be 
-chosen.  The  alternating  feature  of  the  mem- 
iKrship  is  made  clearly  apparent. 

Courts  preserve  the  contemplated  composi- 
tion of  such  board  by  holding  that  the  provision 
for  filling  a  vacancy  refer^e^  to  a  vacancy  for 
«n  unexpired  term. 

F^reneh  y.  Cotoan,  79  Me.  435;  Opinion  of  the 
■Judges,  50  Me.  608;  State  v.  La  Porte,  28  Ind. 
-248;  Baker  Y.  Kirk,  28  Ind.  623;  State  v.  Bar- 
law,  103  Ind.  667;  PeopU  v.  McClave,  99  N.  Y. 
83;  Holden  v.  People,  eupra;  Smith  v.  Half  acre, 
^  How.  (Miss.)  604. 

Acts  of  legislative  or  deliberative  bodies  in 
fact  done  and  done  in  compliance  with  public 
law,  are  never  invalidated,  for  the  reason  that 
there  were  irregular  parliamentary  proceedings 
Id  the  course  of  their  adoption. 

Cooley,  Const.  lim.  p.  131;  Bennett  y.  New 
B^ord,  110  Mass.  488;  Com.  y.  Lancaster, 
-6  Watts,  156;  People  v.  Rochester,  6  Lans.  16. 

Where  all  the  members  of  the  board  of  di- 
rectors of  a  private  corporation,  or  of  a  public 
board  of  council,  are  present,  a  legal  meeting 
-exists,  whether  or  not  there  has  been  a  call  or 
laotice. 

1  Morawetz.  Prlv.  Corp.  %  581;  Ang.  &  A 
-Corp.  §  495;  Green's  Brice,  Ultra  Vires.  439. 

For  the  doctrine  as  applied  to  public  gov- 
ernment bodies,  see — 

1  DilL  Mun.  Corp.  g  283;  Magenau  v.  Fre- 
mont, 9  L.  R.  A.  791,  30  Neb.  848;    State  v. 
SnUA,  22  Minn.  223;  Despatch  Line  of  Pack- 
-ate  v.  BeUamy  Mfg,  Oo.  12  N.  H.  205,  37  Am. 
Dec.  203. 

Baldwin*  •/.,  delivered  the  opinion  of  the 
-court: 

The  plea  in  abatement  which  has  been  in- 
terposed by  the  state  goes  upon  the  ground 
that  the  further  prosecution  of  this  appeal 
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would  simply  invite  the  court  to  decide 
questions  that  are  no  longer  of  any  practical 
importance,  since  the  relator  is  now  in  full 
and  undisturbed  possession  of  the  office  which 
was  the  occasion  of  the  action.  It  appears, 
however,  that  he  has  recovered  such  posses- 
sion by  reason  of  the  removal  of  the  defend- 
ant from  his  office  of  captain  of  police,  and 
that  this  removal  was  made  pending  the  ap- 
peal, and  upon  charges  of  insubordination 
preferred  by  the  relator.  The  insubordina- 
tion consisted  of  acts  similar  to  those  upon 
which  the  original  quo  warranto  proceedings 
were  based,  and  the  decree  of  removal  is  also 
placed  in  part  upon  the  ground  that  the  prose- 
cution of  this  appeal,  and  of  an  action  of 
mandamus  brought  or  promoted  by  the  de- 
fendant to  reinstate  him  in  office,  interferes 
with  the  harmonious  working  of  the  polled 
force. 

An  appellee  can  maintain  a  plea  in  abate- 
ment of  this  kind  only  on  the  ground  that 
the  inquiry  whether  the  judgment  appealed 
from  was  right  or  wrong  has  become  im- 
material. But  if  the  judgment  of  ouster 
was  wrong,  to  dismiss  the  appeal,  at  the  in- 
stance of  the  appellee,  because  the  appellant 
has  been  removed  from  office  for  prosecut- 
ing the  appeal,  and  the  appellee  reinstated, 
would  be  to  allow  the  relator  to  take  advan- 
tage, if  not  of  his  own  wrong,  at  least  of  the 
error  of  the  court,  to  defeat  the  remedy  pro- 
vided by  law  for  the  redress  of  such  an  error. 
The  appellant  did  not  voluntarily  withdraw 
from  the  contest  over  the  office  claimed  by 
the  relator.  He  was  forced  out  of  it  by  a 
sentence  of  removal,  procured  by  the  relator, 
and  based  upon  an  assumption  of  the  va- 
lidity of  the  judgment  appealed  from,  and 
the  consequent  misconduct  of  the  appellant 
in  endeavoring  to  obtain  its  reversal.  The 
appellant's  reply  to  the  plea  in  abatement 
summarizes  the  appellee's  contention,  not  un- 
fairly, by  the  statement  that  **the  defend- 
ant, Pinkerman,  was  dismissed  on  Rylands' 
charges  because  he  appealed  his  case  against 
Rylands  to  this  court,  and  now  Rylands  asks 
that  this  appeal  to  this  court  be  dismissed 
because  Pinkerman  has  been  dismissed  from 
office  because  he  took  the  appeal. "  It  is  true 
that  the  state  is,  in  form,  the  appellee,  and 
that  the  pleadings  do  not  show  that  the  state 
took  any  part  in  the  proceedings  which  have 
resulted  in  the  dismissal  of  the  appellant 
from  office.  But  in  informations  of  this  nat- 
ure the  relator  is  the  substantial  complain- 
ant, and  conducts  the  cause.  The  only  brief 
filed  in  this  case  for  the  appellee  is  entitled 
^  brief  for  relator. "  and  states  that  execution 
was  issued  ''in  favor  of  the  relator."  on  the 
judgment  of  ouster  rendered  by  the  superior 
court.  The  state  has  no  interest,  except  that 
the  rightful  incumbent  of  the  office  in  con- 
troversy, if  such  an  office  exists,  should  exer- 
cise its  functions,  and  we  do  not  think  the 
acts  of  either  of  the  claimants  should  be  al- 
lowed to  prejudice  the  right  of  the  other  to 
a  final  determination  of  the  question  of  title. 
The  matter  in  difference  is  not  a  mere  bill 
of  costs  in  a  contest  over  a  position  in  a  pri- 
vate corporation,  as  in  StaXe  v.  Tudor,  6  Day, 
329.  5  Am.  Dec.  162.  The  powers  of  one  of 
our  largest  municipal  corporations  as  to  a 
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subject  vitally  affecting  its  peace  and  order 
are  tiie  subject  of  controversy,  and  in  our 
opinion  the  appellant  has  a  right  to  require 
us  to  review  a  judgment  by  an  execution  is- 
sued under  which  he  was  ousted  from  the 
exercise  of  the  functions  of  chief  of  police 
before  he  was  dismissed  from  the  office  of 
captain  of  police.  These  positions  are  of  a 
class  in  which  the  state,  and  the  whole  peo- 
ple of  the  state,  have  a  deep  and  immediate 
concern.  Whoever  holds  one  of  them  holds 
it  as  a  trust  from  the  state,  resting,  not  on 
contract  with  the  city,  but  on  an  appoint- 
ment made  by  the  city  under  a  power  con- 
ferred on  it  by  the  state.  FarreU  v.  Bridge' 
port,  45  Conn.  191,  195.  We  think  the  reply 
to  the  plea  in  abatement  and  motion  to  dis- 
miss is  sufficient,  and  that  they  must  be  over- 
ruled. 

The  appeal  presents  two  main  questions, — 
that  as  to  the  validity  of  the  removal  of  the 
relator  from  the  office  of  chief  of  police  in 
June,  1891,  and  that  as  to  the  effect  of  the 
ordinance  of  September,  1891,  relating  to  the 
abolition  of  that  office,  which  went  into  ef- 
fect a  month  before  the  information  was  filed. 
The  present  charter  of  the  city  of  Bridgeport 
was  passed  in  1887.  10  Priv.  Laws,  p.  510. 
It  contains  the  following  provisions  as  to  the 
constitution  and  administration  of  the  police 
department:  **8ec.  50.  There  shall  con- 
tinue to  be  a  board  of  police  commissioners, 
of  fire  commissioners,  and  park  commission- 
ers, each  of  which  shall  consist  of  four  elect- 
ors of  said  city,  and  each  conunissioner  shall 
hold  his  office  for  the  term  of  two  years,  and 
until  his  successor  is  appointed  and  qualified, 
and  on  the  expiration  of  the  terms  of  office 
of  each  of  the  present  commissioners  their 
successors  shall  be  appointed  for  the  term  of 
two  years  next  succeeding,  and  until  their 
successors  shall  be  appointed  and  qualified. 
The  mayor  of  said  city  shall,  by  and  with 
the  advice  and  consent  of  the  board  of  alder- 
men of  said  city,  appoint  the  members  of  the 
several  boards  of  police  commissioners,  of 
fire  commissioners  and  park  commissioners, 
and  the  appointment  of  the  members  of  the 
said  several  boards  of  commissioners  as  afore- 
said shall  be  made  in  such  manner  as  to  di- 
vide the  membership  of  each  of  said  boards 
equally  between  the  two  leading  political 
parties  for  the  time  being,  and  whenever  any 
vacancy  shall  occur  in  any  of  said  several 
boards  of  commissioners  it  shall  be  filled  in 
the  manner  provided  aforesaid  for  the  ap- 
pointment of  members.  The  mayor  of  said 
city,  by  and  with  the  advice  and  consent  of 
two  thirds  of  the  members  of  the  board  of 
aldermen,  may  remove  any  member  of  either 
of  said  boards  of  commissioners  for  cause. 
The  members  of  either  of  said  boards  of  com- 
missioners now  in  office  shall  retain  their 
positions  during  the  term  for  which  they 
were  elected,  subject  to  removal  in  the  man- 
ner hereinbefore  set  forth.  The  mayor  of  the 
city  shall,  ex  officio,  be  a  member  of  said 
several  boards  of  commissioners,  but  shall 
have  no  vote  in  any  of  theirproceedings  ex- 
cept in  case  of  a  tie  vote.  He  shall  preside 
at  all  meetings  of  said  boards  at  which  he  is 
present,  and  at  all  meetings  of  said  boards 
three  members,  exclusive  of  the  mayor,  shall 
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constitute  a  quorum,  and  the  concurrence  oT 
three  of  them  shall  be  necessary  for  the  trans- 
action of  business.    The  commissioners  of 
said  several  boards,  before  entering  upon  the 
discharge  of  their  duties,  shall  be  sworn  to- 
a  faithful  performance  tiiereof.    Each  of  said 
boards  shall  appoint  a  clerk,  whose  duty  it 
shall  be  to  keep,  in  books  provided  for  that, 
purpose,  true  records  of  the  doings  of  said 
boards  respectively. "    **Sec.  68.    The  police- 
commissioners  of  said  city  of  Bridgeport 
shall  have  the  sole  power  of  appointment  and 
removal  of  officers  and  members  of  the  police 
department  of  said  city ;  and  it  shall  be  the 
duty  of  the  said  board  of  police  commission- 
ers to  appoint  suitable  persons  to  fill  the  of- 
fices of  said  police  department,   and  other 
suitable  persons  as  members  of  said  police 
department,  and  to  suspend,  remove  or  ezpet 
an^  officer  or  member  from  office  or  member- 
ship in  said  department  whenever,  in  tlie 
judgment  of  said  commissioners,  such  sus- 
pension, removal,  or  expulsion  shall  be  for 
the  best  interests  of  the  city ;  and  whenever 
any  person  shall  be  appointed  an  officer  or 
member  of  said  police  department,  or  when- 
ever any  officer  or  member  of  said  police  de- 
partment shall  be  suspended,  removed,  or  ex- 
pel led  from  his  office  or  membership  in  said 
department,  it  shall  be  the  duty  of  the  said 
board  of  police  commissioners  to  give  a  writ- 
ten notice,  within  a  reasonable  time,  to  the 
city  clerk  of  said  city,  of  such  appointment, 
suspension,  removal, or  expulsion.    The  pres- 
ent police  force  of  said  city  shall  hold  their 
respective    offices,    unless    previously    sus- 
pended, removed,  or  expelled,  until  other» 
are  appointed  in  their  stead ;  and  every  offi- 
cer or  member  of  said  police  department 
shall  hold  his  office  and  membership  in  said 
department  until  removed  or  expelled  by 
said  board  of  police  commissioners  for  cause* 
of  which  said  board  of  police  commissioners 
shall  be  the  sole  judges.    Nothing  contained 
in  this  section  shall  be  so  construed  as  to  pre- 
vent the  common  council   of  said  city  or 
Bridgeport  from  increasing  or  reducing  the 
members  of  the  police  force  of  said  city  or 
creating  new  offices  in  said  police  depart- 
ment;  and  in  case  the  common  council  or 
said  city  shall  vote  to  reduce  the  police  force 
of  said  city,  the  board  of  police  commission- 
ers shall  remove  a  sufficient  number  of  the 
officers  and  members  of  said  police  force  to 
conform  to  the  vote  of  said  common  council. 
Sec.  59.    The  common  council  of  said  city 
shall  haT4  power  to  pass  an  ordinance  or  or- 
dinances relative  to  the  proper  regulation  or 
the  police  department,  and  relative  to  what- 
ever further  control  of  said  department  the 
said  common  council  may  deem  proper  to 
place  in  the  hands  of  said  board  of  police 
commissioners."    By  section  24  the  common 
council  was  also  authorized  "to  make,  alter 
and  repeal  orders  and  ordinances,  not  incon- 
sistent with  the  provisions  of  the  charter, 
which  shall  be  valid  and  operative  witbim 
the  limits  of  said  city, "  relative  to  a  number 
of  specified  matters,  and  among  others  **U> 
the  city  police,     ...     to  the  filling  of 
vacancies  which  mav  occur  in  the  commoik 
council,  or  in  any  office  appertaining  to  said 
city  for  the  unexpired  term,  not  otherwise 
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proTided  for  In  this  act ;"  and  to  the  duties 
of  all  officers  of  the  city  ''not  expressly  de- 
fined by  the  provisions  of  this  act. "  General 
power  was  also  given  to  make  and  repeal  or- 
dinances '^  relative  to  all  other  subjects  that 
shall  be  deemed  necessary  and  proper  for  the 
protection  and  preservation  oi  the  health, 
property,  and  lives  of  the  citizens,"  and  **to 
constitute  and  appoint  all  necessary  and 
proper  committees  and  officers,  under  such 
names  and  appellations  as  they  may  deem 
appropriate,''  and  to  ** invest  them  with  the 
power  and  authority  necessary  and  proper  to 
carry  into  full  effect  all  the  orders  and  ordi- 
nances of  said  common  council."  Section  62. 
provides  that  bail  bonds  and  recognizances 
in  the  city  court  may  be  taken  "  by  the  chief 
of  police  or  acting  chief  of  police  of  said 
city,"  and  that  each  member  of  the  police 
department  shall  have  ''power,  by  the  per- 
mission of  the  chief  of  said  department,  to 
pursue  and  arrest  with  process,  in  any  part 
of  this  state,  persons  charged  with  any  crim- 
inal act  committed  in  said  city."  Section 
68  provides  that  ''the  chief  of  said  police 
department  shall  have  power,  subject  to  the 
control  of  the  board  of  police  commissioners 
of  said  cit^,  to  suppress  all  tumults,"  enter 
houses  of  ill  fame,  and  raise  the  posse  of  the 
city  to  aid  him  in  the  exercise  of  his  author- 
ity. 

The  common  council  adopted,  before  the 
present  controversy  arose,  an  ordinance  rela- 
tive to  the  police  department.  Section  1  of 
this  ordinance  declares  that  "the  board  of 
police  commissioners  shall  have  the  general 
management  and  control  of  the  police  depart- 
ment," and  may  make  rules  for  its  govern - 
mei^,  consistent  with  the  laws  of  the  state 
and  ordinances  of  the  city.  Section  6  pro- 
vides that  ''the  regular  police  force  of  tliis 
city  shall  consist  of  a  chief  of  police,  captain, 
lieutenant,  first  and  second  sergeant,  and  not 
less  than  ten  nor  more  than  twenty -eight  pa- 
trolmen. "  Section  9  provides  that  **  the  chief 
of  police,  subject  to  the  control  of  the  mayor 
and  police  commissioners,  shall  have  the  con- 
trol and  management  of  the  subordinate  offi- 
cers and  members  of  the  police  department, 
and  they  shall  obey  his  orders.  He  shall 
also  have  charge  of  the  station  houses  and  the 
custody  of  all  persons  committed  to  or  con- 
fined therein.  He  shall  also  keep  a  record 
of  the  officers  and  members  of  the  police  force 
and  of  their  doings.  He  shall  also  keep  an 
accurate  monthly  pay-roll  of  the  police  force, 
in  which  he  shall  designate  the  date  and 
period  of  service  of  each  member  of  the  force, 
and  the  several  amounts  due  them  respect- 
ively for  that  month,  and  when  payment  is 
made,  shall  take  the  receipt,  on  such  pay 
roll,  of  each  member  for  the  amount  paid 
him ;  and  such  pay  roll  thus  kept  and  re- 
ceipted shall  thereupon  be  lodged  by  him 
with  tlie  city  auditor  to  be  kept  oh  file.  In 
the  absence  of  the  chief  of  police,  or  when 
from  any  cause  he  shall  be  unable  to  act,  the 
captain  shall  take  his  place  and  perform  his 
duties,  and  in  the  absence  or  inability  to  act 
of  both  the  chief  and  captain,  the  lieutenant 
shall  discharge  the  duties  of  chief  of  police. " 
The  relator  was  duly  appointed  and  qualified 
as  chief  of  police  in  January,  1800.     In  De- 
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cember,  1890,  the  four  police  commissioners 
severally  resigned  their  positions,  and  shortly 
afterwards  the  vacancies  were  duly  filled  by 
the  appointment  of  Messrs.  Beafdsley,  Bo- 
gart.  Grant,  and  Rishor.  In  February,  1891, 
the  mayor  appointed  David  Walsh  to  fill  a 
vacanpv  occasioned  by  the  death  of  Mr. 
Beardslev,  to  hold  office  for  the  unexpired 
term.  The  form  in  which  this  appointment 
was  made  raises  an  important  question  in  the 
case,  the  defendant  contending  that,  though 
purporting  to  be  for  the  unexpired  term,  it 
was,  in  law,  by  force  of  the  charter  provis- 
ions above  quoted,  an  appointment  for  a  full 
term  of  two  years.  Underl  ving  this  question 
there  is  also  obviously  another,  namely,  what 
was  the  length  of  the  term  for  which  Mr. 
Beardsley  was  originally  appointed?  If  it 
was  for  the  unexpired  portion  of  the  term  of 
his  predecessor,  Mr.  Grant,  it  terminated  in 
April,  1891 ;  but,  if  it  was  for  a  full  term 
of  two  years,  it  would  not  come  to  an  end 
until  December,  1892,  and  Mr.  Walsh,  even 
If  his  appointment  were  restricted  to  the  limit 
placed  upon  it  by  the  form  of  his  nomina- 
tion, would  remain  in  office  until  that  date, 
as  would  also  the  two  others  appointed  in  De- 
cember, 1890. — Messrs.  Bogart  and  Grant, — 
while  Mr.  Rishor,  whose  nomination  was 
not  sent  in  until  January,  1891,  would  hold 
office  until  January,  1898. 

The  terms  for  which  Messrs.  Grant  and 
Spencer,  who  had  been  replaced  by  Messrs. 
Beardsley  and  Bogart,  were  originally  ap- 
pointed expired  in  April,  1891,  and  the  mayor 
then  nominated  M.  L.  Reynolds  to  succeed 
Mr.  Walsh,  and  E.  H.  Sperry  to  succeed  Mr. 
Bogart.  When  the  nominations  were  pre- 
sented, upon  motion  of  Mr.  Walsh,  who  was 
a  member  of  the  board  of  aldermen,  the  board 
voted  to  lay  them  upon  the  table  until  the 
last  meeting  in  March,  1892.  At  the  next 
meeting  of  the  board  the  ma^or  sent  in  a 
message  disapproving  this  action,  and  a  mo- 
tion ^to  sustain  the  veto"  resulted  in  a  tie 
vote.  The  mayor  then  voted  for  the  motion, 
and  declared  it  carried.  By  the  city  charter 
(section  7)  he  is  empowered  to  **  preside  at  the 
meetings  of  the  board  of  aldermen,  and  shall 
have  a  casting  vote  onlv  in  case  of  a  tie." 
It  is  sufficient  to  remark,  with  reference  to 
the  proceeding  last  mentioned,  that  as  the 
charter  only  provides  for  the  approval  or  dis- 
approval bv  the  mayor  of  measures  which 
have  passea  both  of  the  boards  constituting,' 
with  nim,  the  common  council,  his  message 
of  disapproval  was  without  any  legal  effect. 

The  mayor,  who  had  power  to  convene  the 
common  council  at  any  time,  subsequently 
called  a  meeting  of  the  board  of  council  men 
for  May  I8th,  and  a  meeting  of  the  board  of 
aldermen  at  half  past  7  o'clock  on  May  20, 
each  call  specifying  the  object  of  the  meet- 
ing as  follows:  ''For  the  purpose  of  elect- 
ing a  liquor  and  dog  agent,  also  a  public 
pound  keeper,  and  transacting  any  other  busi- 
ness proper  to  be  done  at  said  meeting. "  The 
city  ordinances  provided  that  the  common 
council,  at  special  meetings,  might  act  upon 
any  matter  mentioned  in  the  call,  "and  do 
any  other  business  proper  to  be  done  at  any 
regular  meeting."  By  the  charter  (section 
7)  the  board  of  aldermen  and  the  board  of 
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couDcilmen  are  "two  separate  bodies,"  hold- 
ing (section  26)  separate  meetings.  On  May 
20,  at  half  past  7,  the  mayor  and  all  the 
aldermen  were  at  the  city  hall,  six  of  the 
latter,  including  Mr.  Walsh,  being  in  the 
chamber  where  the  meeting  was  to  be  held 
and  the  rest  of  the  board,  also  numbering 
six,  being  in  an  adjoining  room  in  conference 
with  the  mayor.  Seven  aldermen  were  nec- 
essary, under  the  charter,  to  constitute  a 
quorum,  and  the  six  who  were  in  the  alder- 
manic  chamber,  and  who  had  come  there  for 
the  purpose  of  participating  in  the  meeting, 
after  waiting  until  10  minutes  past  8  without 
being  joined  by  the  others,  agreed  to  leave 
the  hall  and  the  citv,  in  order  to  prevent  any 
action  at  the  meeting  with  reference  to  the 
appointment  of  police  commissioners.  They 
then  drove  together  to  an  adjoining  town, 
and  were  thereafter  in  hiding,  in  various 
parts  of  the  state,  until  noon  on  May  22. 
Five  minutes  after  they  had  left  the  city  hall, 
the  may^or  and  the  six  aldermen  who  bad 
been  with  him  entered  the  aldermanic  cham- 
ber, and  the  meeting  was  called  to  order. 
The  charter  (section  7)  cave  those  present  at 
any  meeting  of  the  board,  if  less  than  a  quo- 
rum, power  to  require  the  mayor  to  issue  a 
warrant  to  arrest  and  bring  in  the  absent 
members.  Such  a  warrant  wus  thereupon  is- 
sued, and  from  that  time  until  noon  of  May 
22  the  mayor  and  the  six  remaining  alder- 
men, or  a  majority  of  them,  were  contin- 
uously in  or  about  the  aldermanic  chamber 
for  the  purpose  of  keeping  the  meeting  alive. 
At  noon  on  May  22  the  six  absentees  volun- 
tarily returned  to  the  city,  and,  the  warrant 
being  read  to  them,  entered  the  chamber  with 
the  officer,  and  took  their  seats.  The  mayor 
and  the  six  other  aldermen  were  present,  and 
the  meeting  was  called  to  order.  After  some 
miscellaneous  business,  in  which  all  partic- 
ipated, the  mayor  presented  in  writing  the 
nominations  of  Messrs.  Reynolds  and  Sperry 
as  polioe  commissioners.  Objection  was 
made  to  their  presentation,  which  resulted 
in  a  tie,  whereupon  the  mayor  gave  a  cast- 
ing vote,  and  declared  them  in  order.  Votes 
confirming  the  appointments  were  then  had 
and  declared  in  the  same  manner,  by  the  cast- 
ing vote  of  the  mayor.  A  dog  and  liquor 
agent  was  then  elected,  and  a  good  deal  of 
other  business  transacted,  in  which  all  pres- 
ent took  part.  Messrs.  Reynolds  and  Sperry 
were  soon  afterwards  sworn  in  and  qualified 
as  police  commissioners,  and  Mr.  Sperry 's 
preaecessor  surrendered  to  him  his  badge  of 
office,  and  made  no  further  claim  to  the  posi- 
tion. Mr.  Walsh,  howevpr,  as  whose  suc- 
cessor Mr.  Reynolds  had  been  nominated,  re- 
fused to  recognize  him  as  such,  and  continued 
to  claim  to  be  a  police  commissioner,  per- 
forming some  of  the  acts  properly  appertain- 
ing to 'that  position,  while  Mr.  Reynolds 
performed  others.  Mr.  Walsh  was  still  rec- 
ognized as  a  commissioner  by  Messrs.  Grant 
and  Rishor  and  by  the  clerk  of  the  board. 
Mr.  Reynolds  was  recognized  as  a  commis- 
sioner by  the  mayor  and  the  relator,  as  chief 
of  police.  Each  also  had  recognition  and 
support  from  friends  and  partisans  in  and  out 
of  tiie  common  council.  The  mayor  called  a 
meeting  of  the  board  of  police  commissioners 
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for  organization  on  May  80,  1891,  at  the  city 
hall,  on  notice  to  Messrs.  Grant,  Rishor, 
Reynolds,  and  Sperry,  but  it  was  attended 
only  by  himself  and  Messrs.  Reynolds  and 
Sperry.  No  business  could  be  transacted, 
under  section  50  of  the  charter,  without  tbo 
concurrence  of  three  commissioners.  Meet- 
ings of  the  rival  board  were  held  at  the  house 
of  one  of  its  members,  on  notice  to  the  mayor 
and  Messrs.  Grant,  Rishor,  Walsh,  and  Bo- 
gart,  at  which  Messrs.  Grant,  Rishor,  and 
Walsh  attended,  with  the  clerk,  and  busi- 
ness was  transacted.  At  one  of  these  meet- 
ings held  on  June  11,  1891,  a  vote  was  passed 
purporting  to  remove  the  relator,  for  cause, 
from  the  office  of  chief  of  police.  He  had 
been  summoned  to  appear  and  answer  the 
charges  against  him,  and  had  paid  no  atten- 
tion to  the  summons. 

It  is  evident  that  he  was  not  removed  from 
office,  unless  Mr.  Walsh  can  be  counted  ai 
one  of  the  three  commissioners  whose  con- 
currence was  necessary.  If  his  appointment, 
in  February,  1891,  to' fill  the  unexpired  term 
of  Mr.  Beardsley,  amounted  in  law  to  an  ap- 
pointment for  a  full  term  of  two  years,  or  if 
Mr.  Beardsley 's  term  was  one  of  that  length, 
he  was  rightfully  a  member  of  the  board  in 
June.  But  we  are  of  opinion  that  complete 
effect  can  be  given  to  Uie  provisions  of  the 
charter  only  by  construing  it  as  confining  ap- 
pointments to  fill  vacancies  to  appointments 
for  the  residue  of  the  unexpired  term.  The 
evident  intent  of  section  50  is  to  secure  to 
the  city  at  all  times,  so  far  as  possible,  the 
services  of  commissioners,  half  of  whom  have 
had  the  benefit  of  at  least  a  year's  experience 
in  office,  and  to  divide  the  membership  of 
each  half  equally  between  the  leading  po- 
litical parties.  "Parmater  v.  State,  102  Tnd- 
90,  98.  Such  a  board  had  existed  in  Bridge- 
port since  1868.  The  charter  of  that  year 
provided  for  the  election  of  two  commis- 
sioners to  serve  for  one  year,  and  two  for  two 
years,  and  for  the  annual  election  thereafter 
of  two  to  serve  for  two  years,  and  secured  a 
nonpartisan  character  .to  the  boaid  by  allow- 
ing no  one  to  vote  for  more  than  two  out  of 
the  four,  and  requiring  the  election  of  dep- 
uty commissioners  to  replace  each  elected 
commissioner  in  case  of  a  vacancy.  Frcm 
that  time  until  the  resignation  of  the  entire 
board,  in  December,  1890,  its  membership 
had  been  annually  renewed  by  the  appoint- 
ment of  two  commissioners  for  a  term  of  two 
years,  each  belonging  to  a  different  political 
party  from  the  other.  Were  the  contention 
of  the  defendant  well  founded,  the  succes- 
sors of  the  four  commissioners  who  resigned 
in  December,  1890,  should  have  been,  and  in 
law  were,  appointed  each  for  a  two-years 
term,  thus  tor^illy  and  forever  frustrating  the 
carefully  devised  scheme  of  alternating  suc- 
cession which  had  been  followed  for  twenty 
years.  It  was  therefore  incumbent  upon  the 
mayor  In  April,  1891,  to  send  in  nominations 
for'  two  commissioners  to  succeed  Messrs. 
Walsh  and  Bogart.  He  did  so,  and  we  must 
next  inquire  whether  they  were  properly  con- 
firmed by  the  board  of  aldermen. 

In  our  opinion  the  meeting  of  that  board 
on  May  20  was  legally  convened,  was  called 
to  order  within  a  reasonable  time  from  tbs 
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hour  appointed,  and  was  legally  continued 
uutil  May  22.  South  School  Dist,  y.  Blokes- 
lee,  13  Conn.  227.  The  provisions  of  the 
charter  for  bringing  in  absent  members  con- 
templated such  a  contingency  as  in  fact  oc- 
curred on  that  occasion,  and  it  was  unneces- 
sary for  the  members  in  attendance  to  remain 
actually  in  their  seats  in  the  aldermanic 
chamber  during  the  hours  or  days  which 
elapsed  before  the  absentees  returned.  The 
warrant  of  arrest  issued  by  the  mayor  de- 
scribed the  hour  at  which  the  meeting  was 
originally  called  as  8  o'clock,  which  was, 
in  fact,  half  past  7,  but  the  error  could  mis- 
lead no  one,  and  did  not  impair  the  validity 
of  the  instrument.  It  is  immaterial  whether 
the  nominations  for  police  commissioners 
were  taken  from  the  table  at  this  meeting  in 
a  manner  pursuant  to  the  rales  of  the  board, 
or  whether  they  were  entertained  as  new  busi- 
ness. The  board  had  power  to  suspend  or 
disregard  its  rules  of  order  by  the  vote  of  a 
majority;  and  to  vote  on  the  consideration 
of  the  nominations,  in  effect,  suspended  all 
rules  inconsistent  with  such  a  vote.  Cush- 
inur,  Pari.  Law,  §§  794,  1478;  Bennett  v. 
If  etc  Bedford,  llO  Mass.  488,  488:  State  v. 
Chapman,  44  Conn.  696 ;  Hough  v.  Bridgeport, 
67  Conn.  290,  295. 

Section  24  of  the  charter  declares  that  ^the 
mayor,  board  of  aldermen,  and  board  of  coun- 
cil men  of  said  city  shall  constitute  and  be 
a  body  known  and  denominated  the  common 
council  of  the  city  of  Bridgeport."  Section 
7,  as  previously  quoted,  provides  that  the 
mayor  shall  preside  at  the  meetings  of  the 
board  of  aldermen,  ''and  shall  have  a  casting 
vote  only  in  case  of  a  tie."  There  is  no  lim- 
itation of  this  casting  vote  to  any  particular 
kind  or  class  of  business.  A  tie  is  more 
likely  to  occur  upon  questions  Involving 
political  considerations,  and  arises  most  often 
as  to  the  creation  of  oiSces  or  appointments 
to  office.  This  the  legislature  may  be  pre- 
sumed to  have  had  in  mind  when  this  section 
was  adopted,  and  we  see  no  reason  for  adopt- 
ing a  narrow  construction  of  a  provision 
plainly  adapted  to  the  prevention  of  ''dead- 
locks,'^ which  are  never  more  injurious  to 
good  government  than  when  the  result  of  a 
contest  which  keeps  an  office  vacant  that  the 
public  interests  require  to  be  filled,  or  pro- 
Jongs  an  official  term  beyond  the  period  con- 
templated by  law.  Carroll  v.  Wall,  85  Kan. 
86.  If  the  board  of  aldermen  should  be 
equally  divided  upon  the  passage  of  an  or- 
dinance recommended  by  the  mayor  in  his 
annual  message,  it  would  not  be  doubted  that 
he  could  break  the  tie.  We  perceive  no 
greater  reason  for  refusing  him  a  casting  vote 
when  he  has  proposed,  not  a  measure  (3  leg 
islation,  but  a  candidate  for  office. 

The  tie  was  created  by  the  vote  of  Aid. 
Walsh,  which  was  cast  against  the  confirma- 
tion of  Mr.  Reynolds  as  bis  successor  in  the 
office  of  police  commissioner.  By  the  rules 
of  order  of  the  board  of  aldermen,  all  differ- 
ences of  opinion  in  regard  to  modes  of  pro- 
ceeding, not  otherwise  provided  for,  were  to 
be  ''governed  by  parliamentary  practice,  as 
set  forth  in  Cushing's  Law  and  Practice  of 
Legislative  Assemblies. "  In  that  work  it  is 
stated  (sections  1784,  1789,  1844)  to  be  the 


common  parliamentary  rule  that  no  member 
of  a  legislative  assembly  shall  vote  on  any 
question  involving  his  own  character  or  con- 
duct, his  right  as  a  member,  or  his  pecuniary 
interest;  but  that  an  interest  of  the  latter 
description  only  exists  when  it  is  immediate, 
particular,  and  distinct  from  the  public  in- 
terest ;  and  that  (section  1887)  the  reception 
of  such  a  vote  after  the  declaration  of  the 
result  by  the  presiding  officer  can  only  be 
remedied  by  formal  action  of  the  house  in 
passing  a  motion  for  its  disallowance.  The 
right  of  a  member  of  a  legislative  body  to 
vote  on  a  question  involving  his  right  to  the 
seat  he  holds  in  it  is  a  very  different  one  from 
that  which  arises  on  a  question  as  to  his  ten- 
ure of  some  other  office.  This  distinction 
was  strongly  emphasized  in  the  discussions 
arising  upon  a  motion  made  in  the  senate  of 
the  United  States,  in  1866,  to  disallow  Sen- 
ator Stockton's  vote  upon  a  resolution  declar- 
ing him  entitled  to  retain  his  seat.  Senator 
Foster,  then  the  president  of  the  senate,  a 
distinguished  parliamentarian,  and  after- 
wards a  member  of  this  court,  took  the  ground 
that  the  chair  had  no  power  to  exclude  the 
vote,  but  that  the  senate  could.  During  the 
debate.  Senator  Sherman,  of  Ohio,  while  ad- 
vocating the  motion,  in  view  of  Mr.  Stock- 
ton's peculiar  relation  to  the  subject  of  the 
resolution  for  which  he  had  voted,  stated  that 
he  had  himself,  on  one  occasion,  as  a  •repre- 
sentative, determined  that  should  his  vote,  as 
such,  be  necessary  to  secure  his  own  election 
to  another  position,  for  which  he  had  been 
placed  in  nomination,  his  duty  to  his  con- 
stituents would  require  him  to  give  it ;  and 
similar  views  were  expressed  oy  Senators 
Trumbull,  of  Illinois,  and  Reverdy  Johnson, 
of  Maryland.  Cong.  Globe,  1st  Sess.  89th 
Cong.  1602,  1686,  1648,  1647;  PhiUipe  v. 
Eyre,  L.  R.  4  Q.  B.  225,  285.  It  is  our  opin- 
ion that  Aid.  Walsh  had  the  right  to  vote 
against  the  confirmation  of  Mr.  Reynolds  as 
his  successor  in  the  office  of  police  commis- 
sioner, and  that,  even  had  it  been  otherwise, 
his  vote,  when  once  given  and  counted  by 
tlie  mayor  In  his  declaration  of  the  result, 
could  only  be  rejected  by  the  action  of  the 
board  of  aldermen. 

In  regard  to  the  notice  given  of  the  objects 
of  the  meeting,  it  is  enough  to  say  that,  with 
respect  to  such  a  body,  the  specification  of 
certain  objects  does  not  excluae  action  upon 
any  others  which  are  within  the  range  of  its 
general  powers.  Whitney  v.  Ifiew  Baven,  68 
Conn.  450,  460. 

It  follows  that  Messrs.  Walsh  and  Bogart 
ceased  to  be  rightful  police  commissioners 
upon  the  qualification  of  their  successors  in 
May,  1891.  The  removal  of  the  relator  from 
office  in  June,  1891,  by  the  so-called  **  board  of 
police  commissioners,  ^  constituted  of  Messrs. 
Grant,  Rishor,  and  Walsh,  was  therefore  a 
nullity,  unless  Mr.  Walsh  was  a  de  facto 
commissioner.  Against  such  a  claim  the 
finding  of  the  superior  court  Is  decisive.  It 
is  that  at  no  time  between  May  21  and  Sep- 
tember 28,  1891,  did  he  have  the  reputation 
of  being  such  a  commissioner,  nor  were  his 
acts  and  authority  as  a  pretended  commis- 
sioner generally  recognized  or  acquiesced  in, 
nor  was  he  an  incumbept  of  that  office  an- 
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der  such  apparent  circumstances  of  reputation 
or  color  as  would  have  led  men  to  suppose 
that  he  was  a  legal  commissioner,  nor  did 
he  exercise  the  duties  of  that  office  under 
such  circumstances  of  continuance,  reputa- 
tion, acquiescence,  or  otherwise,  as  reason- 
ably to  authorize  the  presumption  that  he 
was  such  a  commissioner,  or  as  were  calcu- 
lated to  induce  people,  without  inquiry,  to 
submit  to  or  invoke  his  action.  The  want 
of  notice  to  either  of  the  ricrhtful  commis- 
sioners appointed  in  May,  of  the  meetings  of 
the  pretended  board  of  commissioners,  would 
also  be  a  fatal  objection  to  the  validity  of 
the  sentence  of  removal,  even  had  Mr.  Walsh 
been  a  de  facto  commissioner.  It  follows 
that  the  relator  continued  to  be  chief  of  police 
until  September,  1891. 

Upon  September  22,  1891,  an  ordinance 
was  adopted  by  the  common  council,  which 
reads  as  follows:  ''Be  it  ordained  by  the 
common  council  of  the  city  of  Bridgeport: 
Section  1.  That  the  office  of  chief  of  police 
be  and  the  same  is  hereby  abolished.  Sec. 
2.  That  section  6  of  chapter  17,  being  'An 
ordinance  relative  to  the  police  department, ' 
be  and  the  same  is  herebv  amended  by  strik- 
ing out  the  words  'chief  of  police'  in  the 
second  line  thereof.  Sec.  8.  That  section  9 
of  said  chapter  17,  bein^  'An  ordinance  rela- 
tive to  the  police  department,'  be  and  the 
same  is  hereby  amended  by  adding  thereto 
the  following :  'If  at  any  tiihe  the  office  of 
said  chief  of  police  be  abolished  or  ceases  to 
exist,  then  said  captain  of  police  shall  be 
vested  with  all  the  powers  and  responsibili- 
ties, and  shall  perform  all  the  duties,  for- 
I  merlv  exercised  by  or  imposed  upon  said 
chief  of  police  by  the  statutes  of  the  state, 
the  charter  and  ordinances  of  the  city  of 
Bridgeport,  and  the  rules  of  the  police  depart- 
ment of  said  city.'  Sec.  4.  All  ordinances 
and  parts  thereof  now  in  force  and  inconsist- 
ent with  any  part  of  this  ordinance  are  hereby 
repealed. "  it  is  obvious  that  this  ordinance 
was  inartiflcially  drawn,  but  its  general  pur- 
pose is  unmistakable.  It  was  designed  to 
abolish  the  office  of  chief  of  police,  to  amend 
certain  of  the  ordinances  in  such  a  way  as  to 
secure  the  devolution  of  the  functions  of  the 
office  upon  the  captain  of  police,  and  to  re- 
peal all  provisions  of  the  ordinances  which 
were  inconsistent  with  the  accomplishment 
of  these  objects.  If  this  ordinance  is  to  be 
construed  as  a  mere  attempt  to  remove  the 
incumbent  of  an  office,  and  appoint  another 
to  exercise  its  functions,  it  would  be  void. 
MrreU  ▼.  Bridgeport,  45  Conn.  191,  193.  The 
removal  of  a  chief  of  police  is,  by  section  58 
of  the  city  charter,  a  matter  within  the  sole 
jurisdiction  of  the  board  of  police  commis-* 
si  oners.  But  we  are  not  to  presume  an  im- 
proper motive.  If  the  ordinance  can  he  sup- 
ported as  a  legitimate  exercise  by  the  common 
council  of  its  authority  to  mase  and  repeal 
ordinances  with  respect  to  the  police,  and  to 
the  proper  regulation  of  the  police  depart- 
ment, it  is  our  duty  to  give  it  sudi  a  con- 
struction as  will  make  it  operative,  and  con- 
sistent with  the  charter.  West  School  Dist. 
of  Canton  y.  MerriUa,  12  Conn.  487,  489; 
BartUtt  V.  Kinsley/,  15  Conn.  827,  881 ;  Beach, 
Pub.  Corp.  g§  516,  517.    In  the  case  of  Statel 
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V.  Baldwin,  45  Conn.  184,  we  held  that  an 
act  abolishing  by  one  section  the  board  of 
county  commissioners  of  New  Haven  county. 
and  b^  the  next  section  creating  a  board  of 
commissioners  for  New  Haven  county,  with 
the  same  functions  as  those  of  the  board 
which  was  al>o]ished,  was  self  destructive, 
and  that  there  was  never  a  moment  when  the 
office  of  county  commissioner  for  New  Haven 
county  was  not  in  continued  existence.     But 
in  the  case  before  us,  after  the  abolition  of 
an  office  comes,  not  the  creation  of  a  similar 
one,  but  the  devolution  of  its  functions,  or  of 
some  of  them,  on  the  incumbent  of  another  of- 
fice.    An  ordinance,  above  quoted,  already 
existed,    which   provided   (section   9)    that'. 
when,   from  any  cause,  the  chief  of  police 
should  be  unable  to  act,  the  captain  should 
take  his  place  and  perform  his  duties.     The 
framers  of  the  new  ordinance  were  apparently 
in  doubt  whether  that  sectidh  would  cover  the 
case  of  the  abolition  of  the  office  of  chief  of 
police,  and  therefore  sought  to  amend  it  by 
making  an  express  provision  for  that  con- 
tingency.   It  was  a  contingency  no  longer, 
for  the  first  and  second  sections  had  completed 
the  work  of  abolition,  and  their  intent  would 
have  been  better  expressed  had  the  amend- 
ment of  section  9  thrown  the  powers  and 
duties  of  the  chief  of  police  upon  the  captain 
of  police,  not  if  the  office  of  the  latter  should 
be  abolished,  but  as  soon  as  the  ordinance 
took  effect  by  which  it  was  abolished.     That 
this  was  the  purpose  in  view  seems  to  as  ap- 
parent upon  a  comparison  of  its  different 
sections,  and  we  think  the  language  used 
justifies  and  requires  such  a  construction  as 
will  li^ive  this  purpose  effect.     WMtloek  t. 
West,  26  Conn.  406,  414.     The  office  of  chief 
of  police  was  one  which  had  been  created  in 
1874  by  the  ordinance,  section  9  of  which 
was  thus  amended.    By  section  6  of  that  or- 
dinance it  was  provided  that  ^the  regular 
police  force  of  said  city  shall  consist  of  a 
chief  of  police,  captain,  lieutenant,  first  and 
second  sergeant,  and  not  less  than  ten  nor 
more  than  twenty  patrolmen."    Out  of  this 
section  the  ordinance  of  1891  struck  the  words 
** chief  of  police."    This  amendment  was  a 
return  to  the  scheme  of  organization  for  the 
police  force  contained  in  an  earlier  ordinance 
adopted  in  1872,  in  which  the  chief  officer  of 
the  department  was  styled  "captain  of  po- 
lice."   Prior  to  1872  the  officers  of  the  de- 
partment,   under  an  ordinance  adopted    in 
1869,  had  been  a  chief  of  police,  it  captain, 
and  two  sergeants.     An  office  created  by  or- 
dinance  may   be   abolished   by    ordinance. 
BuUer  v.  Pennsylvania,   51  U.  S.  10  How. 
402,  416,  18  L.  ed.  472,  478 ;  State  v.  Douglas, 
26  Wis.  423,  7  Am.  Rep.  87.     Neither  the 
city  charter  nor  the  general  statutes  of  the 
state  appears  to  us  to  contain  any  such  men- 
tion of  an  office  of  chief  of  police  as  to  amount 
to  a  declaration  that  an  office  by  that  name 
must  necessarily  exist  in  Bridgeport.     Gen- 
eral Statute,  J  1646,  after  providing  that  in- 
corrigible offenders,    if  released   from  the 
state*s  prison  on  parol,  may  be  recommitted 
by  order  of  the  directors  of  the  prison,  makes 
it  "the  dut]^  of  all  chief ^  of  police  and  mar- 
shals of  cities  and  towns,  and  the  sheriffs  of 
counties,  and  of  all  police  officers  and  oon- 
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^stables,"  to  execute  any  such  order.    Section 
13998  provides  that  ''the  chief  of  police  of 
-any  city"  may  license  Junk  shops  in  such 
^ity.    Section  8000  contains  a  similar  provis- 
■ion  as  to  licensing  pawnbrokers,  and  section 
8001  ^iyes  power  to  examine  the  books  and 
premises  of  pawnbrokers  in  any  city  to  **the 
-chief  of  police  of  said  city  or  an^  person  by 
him  designated. "   Section  8106  giyes  author- 
ity to  enter  and  inspect  the  premises  of  li- 
censed liquor  dealers  to  "  the  county  commis- 
sioners, sheriff  of  the  county,  and  any  deputy 
sheriff  by  him  specially  auUiorized,  the  chief 
of  police  of  any  citjr,  or  any  policeman  by 
liim  specially  authorized. "    Section  8007  em- 
powers ''selectmen  in  towns  and  the  chief 
•officer  of  police  in  cities'*  to  license  itinerant 
medical  practitioners.     We  find  nothing  in 
juiy  of  these  general  laws  which  requires  any 
particular  city  to  maintain  an  officer  known 
t)j  the  special  designation  of  "chief  of  po- 
lice."   As  well  might  it  be  contended  that 
Tsection  1646  requires  our  cities  or  towns  to 
maintain  officers  of  police  to  be  known  as 
^marshals."    The  general  statutes  undoubt- 
-edly  contemplate  the  existence  of  some  one 
•official  in  each  city  who  shall  be  the  head  of 
its  police  force,  or  in  the  language  of  section 
:8007,  "the  chief  officer  of  police ;"  but  as  to 
'Whether  he  shall  be  called  "inspector,"  or  by 
4uiy  other  name,  is  left  to  be  determined  by 
the  municipal  charter  or  ordinances  under 
'Which  the  office  may  be  created.  Opinion  of 
'the  Jtistices,  117  Mass.  603.    The  reference  to 
^the  chief  of  police"  and  "the  chief  of  said 
^police  department"  in  sections  62  and  68  of 
4he  Bridgeport  charter,  already  mentioned. 


seems  to  us  to  impose  no  obligation  on  the 
common  council  to  adopt  either  of  these  terms 
for  the  title  of  the  chief  officer  of  police. 
The  state  has  dealt  with  his  functions,  not 
his  name.  An  ordinance  which  deprived  the 
police  department  of  any  head  would  be  con- 
trary to  the  intent  of  the  charter.  Had  the 
ordinance  now  in  question  abolished,  not 
only  the  office  of  chief  of  police,  but  also 
those  of  captain  and  lieutenant,  and  omitted 
to  intrust  the  powers  of  chief  to  any  other 
officer,  it  would  have  been  void.  Had  it  as- 
sumed to  remove  the  incumbent  of  the  office 
of  chief  of  police  while  leaving  the  office  it- 
self still  in  existence,  it  would  have  been 
void.  JSamii  v.  King,  40  Conn.  298,  809. 
But  whether  the  powers  and  duties  properly 
belonging  to  the  head  of  the  department 
were  by  the  ordinance,  as  adopted,  transferred 
to  the  captain  of  police  from  motives  of 
economy,  or  to  terminate  an  unseemly  and 
long-continued  wrangle  over  official  appoint- 
ments, or  to  secure  any  other  possible  end  in 
the  interests  of  good  government,  it  is  enough 
that  they  were  transferred,  and  that  such 
transfer  was  within  the  jurisdiction  of  the 
common  council. 

There  was  error  in  sustaining  the  demurrer 
to  the  fourth  paragraph  of  the  amended  plea, 
and  for  that  cause  the  judgment  appealed  from 
is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  to  this  opinion 
respecting  the  matters  alleged  in  said  para- 
graph. 

Torrancet  Femif  and  Robinsoiit  JJ.p 
concurred ;  Carpenter*  /. ,  dissented. 


MINNESOTA  SUPREME  COURT. 


Jennie  M.  EVARTS,   Admx.,  etc.,  of  James 
Evarts,  Deceased,  Respt.^ 

V. 

13T.     PAUL.    MINNEAPOLIS   &   MANI- 
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'^l.   If  a  pemon  Tolimieers  to  assist  the 
^ants  of  another^  the  master  owes  him 


^Headnotes  by  Mitchell,  J. 


no  oontraot  duty,  and  he  assumes  all  the  ordi- 
nary risks  Incident  to  the  situation,  and  cannot 
recover  from  the  master  for  an  injury  caused  by 
a  defect  in  the  instrumentalities  used,  or  by  the 
mere  nes Itgence  of  the  servants. 

2*  But  tf  after  discoTerin^^  that  such 
▼olnnieerhas  placed  himself  in  a  posl- 
tion  of  danger t  even  througrh  his  own  neir- 
licence,  the  servants  fall  to  exercise  reasonable 
care  to  avert  the  danger,  the  master  will  be  lia- 
ble. 

8*   This  liability  does  not  rest  on  any 


'JifOTU,^AMumption   by  volunteer  of  the  rUki  of 

service. 

It  seems  to  be  agreed  that  a  master  owes  a  vol- 
iinteer  no  higher  duty  than  he  owes  other  servants. 

The  volunteer  can  Impose  on  the  master  no 
.tfreater  liability  than  he  owes  to  a  servant.  Os- 
home  V.  Knox  ft  L.  R.  Co.  68  Me.  48.  88  Am.  Bep. 
16. 

A  volunteer  stands  In  no  better  position  than 
-servants  of  the  company  with  whom  he  associates 
himself.  May  ton  v.  Texas  &  P.  R.  Co.  68  Tex.  77, 
d  Am.  Rep.  697. 

The  rule  that  the  master  Is  not  responsible  to  one 
•servantfor  injuries  caused  by  the  negligence  of  a 
fellow  servant  applies  in  the  case  of  a  volunteer 
assisting  the  servants.  Degg  v.  Midland  B.  Co.  1 
Hurlst  ft  N.  773. 26  L.  J.  Exch.  171,  3  Jur.  N.  S.  305; 
Potter  V.  Faulkner,  1  Best  ft  8.  800,  81 L.  J.  Q.  B  80, 
18  Jur.  N.  8.  250, 6  L.  T.  N.  8.  455. 10  Week.  Rep.  93. 

There  are  expresBlons  found  in  some  of  the  oases  I 
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which  tend  to  place  the  volunteer  on  the  same 
level  with  the  servant  so  fares  his  right  to  recover 
from  the  master  for  injuries  is  concerned.  But 
they  are  mere  dicta  and  the  decisions  seem  to  place 
him  on  a  level  with  a  licensee  or  a  trespasser. 

One  who  is  in  fact  a  mere  volunteer  assumes  the 
risk  of  bis  action.  Church  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  16  L.  R.  A.  861,  60  Minn.  218. 

An  adult  volunteer  has  no  right  of  action,  unless 
wantonly  Injured.  Rhodes  v.  Georgia  R.  ft  Bkg. 
Co.  84  Gku  820. 

One  who  enters  a  railroad  oompany^s  property 
and  voluntarily  assists  in  Its  work  does  so  at  his 
peril.  In  case  of  injury  be  cannot  recover,  unless 
it  was  wantonly  Inflicted  after  his  danger  was  dis- 
covered. The  company  is  not  required  to  use  care 
to  anticipate  and  discover  the  peril  of  such  person, 
but  only  to  use  care  after  the  peril  is  discovered. 
Kentucky  Cent.  R.  Co.  v.  Gastlneau,  88  Ky.  110. 

Where,  at  the  request  of  a  brakeman,  a  travelet 


See  also  25  L.  R.  A.  658;  20  L.  R.   A.  739. 
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contract  obll^Ation»  bat  on  the  ireneral 
duty  not  to  Inflict  a  wanton  or  willful  injury  on 
another.  As  respects  this  duty,  a  yolunteer  can. 
not  occupy  a  less  favorable  poaltion  tban  a  tres- 
paaser. 

(January  6,1894.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County 
overruling  a  motion  for  a  new  trial  after  ver- 
dict in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  re- 
sulting in  death  and  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  E.  Dodg^c,  for  appellant: 

Evarts  was  a  mere  volunteer  and  assumed  all 
the  risks  incident  to  a  skilled  brakeman  en- 
gaged in  the  performance  of  the  same  duties 
and  in  the  same  situation. 

Church  V.  Chicago,  M.  d  8t,  P.  R  Co,  16  L. 
B.  A.  861,  60  Minn.  218.      . 

If  Evarts  who  volunteered  to  sever  the  coup- 
ling between  the  dump  cars  and  the  first  car  of 
■tone  had  been  possessed  of  the  knowledge  and 
skill  of  an  ordinary  brakeman  employed  to  do 
similar  work,  the  signal  of  the  conductor  to 


reverse  the  engine  would  have  been  perfectl]f 
proper,  both  with  reference  to  the  time  when^ 
the  manner  In  which,  and  the  drcumstanoea- 
under  which  it  was  given. 

A  volunteer  can  impose  no  greater  duty  oa. 
the  master  than  the  master's  hired  servanta, 
employed  and  authorized  to  act  in  a  similar 
capacity. 

merkart  y.  Terre  Haute  A  I.  R,  Go.  7$  Ind. 
292,  41  Am.  Rep.  567,  4  Am.  &  Eng.  R  R. 
Cas.  599;  Mw  Orleans,  J,  d  Q.  N,  R.  Co.  v. 
Harrison,  48  Miss.  112,  12  Am.  Rep.  856;  Gm 
hagany.  Boston  A  L.  R  Co.  1  Allen,  187,  71^ 
Am.  Dec.  724;  Redf.  Railways,  198:  M'Manu^- 
V.  Crickett,  1  East,  106;  Osborne  v.  Knox  d:  L. 
R  Co.  68  Me.  49.  28  Am.  Rep.  16;  Church  v. 
Chicago,  M,  db  6t.  P,  R.  Co,  supra,  and  aa- 
thorities  cited  therein. 

If  the  servants  of  a  railroad  company  wbo> 
control  the  movements  of  a  train  have  notice 
of  the  presence  of  any  person,  even  a  trespass- 
er, on  or  around  such  train,  such  person  being^ 
in  a  place  of  danger,  the  railway  servants  ar» 
bound  to  use  reasonable  care  to  avert  such 
danger. 

Hep/a  y.  8t.  Paul,  M.  d  M.  R.  Oo,  49  Minn. 
268. 


onahi^rhway  undertook  to  brake  a  car  and  was 
injured,  the  court  said  the  Injured  person  was 
fflven  no  better  condition  lesrally  tban  if  he  bad 
been  a  mere  iDtermeddler.  The  company  owed 
bim  no  duty  either  as  an  employ^,  passen^rer,  or 
traveler  on  a  highway  crossed  by  the  railroad. 
Everhart  v.  Terre  Haute  ft  L  R.  Ck>.  78  Ind.  202, 41 
Am.  Rep.  587,  4  Am.  &  Bng.  R.  R.  Gas.  609. 

A  passenger  who,  at  the  request  of  the  conduct^ 
or,  ffoes  upon  the  top  of  the  oar  to  help  signal, 
when  there  is  no  real  necessity  for  it,  cannot  re- 
cover if  he  is  injured  because  of  so  doing.  Atchi- 
son, T.& &  F.  R.  Go.  V.  Lindley,  6  L.  R.  A.  646,  42 
Kan.  714. 

A  recovery  was  denied  to  a  volunteer  In  Sparks 
T.  East  Tennessee,  Y.  &  G.  R.  Go.,  82  Oa.  166,  but 
there  were  in  that  case  other  elements  which  may 
have  contributed  to  defeat  the  recovery,  such  as  a 
failure  to  show  negligence  on  the  part  of  the  oom- 
IHUiy  and  that  the  injury  was  the  result  of  aod- 
dent. 

lAdbiliJby  to  minor  volunteer. 

Liability  of  the  master  to  a  minor  volunteer 
will  depend  on  his  discretion  and  ability  to  know 
his  danger  and  avoid  it.  Rhodes  v.  Georgia  R.  ft 
Bkg.  Go.  84  Ga.  820. 

If  a  child  has  discretion  enough  to  know  the 
dangers  of  his  action  and  guard  against  it,  the  com- 
pany is  not  bound  to  anticipate  and  provide  against 
bis  peril  in  attempting  to  couple  a  tram  of  cars. 
Kentucky  Gent.  R.  Go.  v.  Gkiatineau,  88  Ky.  110. 

A  boy  who,  having  attempted  to  steal  a  ride  on 
a  freight  train,  was  discovered  by  a  brakeman  and 
eompelled  to  assist  in  working  the  train,  cannot 
recover  if  he  is  sent  by  the  brakeman  to  readjust 
lumber  which  has  become  loose,  during  the  per- 
formance of  which  he  is  injured  by  reason  of  his 
position  and  employment.  Sherman  v.  Hannibal 
ft  St.  J.  EL  Go.  72  Mo.  62,  87  Am.  Rep.  €28, 4  Am.  ft 
Eng.  R.  R.  Gas.  588. 

Where  a  boy  was  killed  while  attempting  to 
assist  a  fireman  in  getting  water  for  an  engine, 
the  court  said  the  boy  was  voluntarily  where  he 
had  no  right  to  be  and  that  he  had  no  right  to 
daim  protection,  and  his  parents  were  not  permit- 
ted to  recover  from  the  company  for  his  death, 
although  the  fireman  requested  the  boy  to  perform 
the  service.  Flower  v.  Pennsylvania  R.  Go.  60  Pa. 
210,8  Am.  Rep.  261. 
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In  New  Orleans,  J.  ft  G.  N.  R.  Go.  v.  Harri80ii» 
48  Miss.  112, 12  Am.  Rep.  266,  a  boy  fifteen  years  old 
went  between  moving  cars  for  the  purpose  of 
coupling  them  claiming  that  he  was  compelled  t» 
do  so  by  threats  of  the  conductor.  The  court  held. 
that  if  he  acted  in  obedience  to  threats,  the  ooiw 
ductor  was  acting  outside  the  scope  of  his  authotw 
ity  and  the  company  was  not  liable  for  injurlee^ 
received  by  the  boy,  and  that  if  he  acted  voluntai>- 
iiy  he  was  guilty  of  extraordinary  rashness  and 
folly  which  directly  contributed  to  the  injury  and- 
barred  recovery. 

AteUtAna  by  request  of  one  in  authority* 

The  question  of  liability  frequently  turns  upoi^ 
the  authority  of  the  servant  to  employ  assistanoe^ 
and  recoveries^ ve  been  permitted  because  suc^ 
authority  was  found- to  exist  and  to  have  been  ex- 
ercised in  the  particular  cause.  Georgia  Pac  B» 
Go.  V.  Propst,  88  Ala.  618. 

If  the  assistance  is  with  the  permission  of  one- 
who  has  the  authority  to  employ  help,  the  one 
dering  it  acquires  the  rights  of  an  employ& 
tral  Trust  Go.  v.  Texas  ft  St.  L.  R.  Go.  82  Fed.Bepw 
448. 

If  one  volunteers  to  perform  work  for  s  railroad 
company  and  an  agent  with  authority  assents  to* 
such  actions,  the  volunteer  will  stand  in  the 
tlon  of  a  servant  to  the  oompany  and  cannot 
cover  for  injuries  caused  by  the  negligence  of  fei* 
low  servants.  Barstow  v.  Old  Oolony  R.  Go.  149^ 
Mass.  636. 

One  who,  at'  the  request  of  the  man  in  charge^ 
temporarily  assists  in  defendant's  work,  not  ex- 
pecting any  pay,  is  for  the  time  a  servant  of  de- 
fendant and  entitled  to  the  same  protection  as  any 
other  servant.  Johnson  v.  Ashland  Water  Go.  71 
Wis.  658. 

In  Pennsylvania  Go.  v.  GkiUagher.  40  Ohio  St.  Ca7« 
48  Am.  Rep.  680,  a  car  repairer  directed  his  eon  to- 
render  some  necessary  assistance  in  his  work  of  r^ 
pairing  a  car.  While  he  was  so  engaged  he  was  in- 
jured by  the  negligence  of  another  company  usins* 
the  same  track.  The  cou  rt  held  that  the  father  bad- 
authority  to  require  the  assistance  and  that  the  son 
was  not  a  trespasser,  but  that  he  was  rightfully  oa 
the  track  and  could  recover  for  injuries  caused  b^ 
defendant's  negligence. 

But  if  the  plaintiff  was  merely  a  passenger  on  i^ 
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But  if  snch  person  has  Tolunteered  to  per- 
form tbe  duties  of  one  of  such  servants  and 
occupies  a  position  and  situation  perfectly  safe 
as  to  one  skilled  in  the  performance  of  such 
duties,  then  such  servant  having  assumed  all 
the  risks  incident  to  such  service  cannot  re- 
cover if  injured  while  so  employed  in  its  per- 
formance. 

Church  V.  Ohieago,  M,  A  St.  P.  R,  Co. 
mipra. 

Conceding  that  the  negligence  of  Evarts  in 
volunteering  to  do  the  work  could  not  preclude 
a  recovery,  if,  after  he  had  so  volunteered,  de- 
fendant's' servant  was  negligent  with  knowl- 
edge of  Evarts  danger,  it  was  certainly  for  tbe 
fur}''  to  say  whether,  after  the  signal  was  given, 
Evart's  conduct  in  remaining  where  he  was 
until  tbe  last  moment  and  then  stepping  over 
onto  tbe  dump  car  from  which  he  was  thrown 
off,  would  not  have  been  negligence  in  a  brake- 
man  skilled  and  possessing  Knowledge  of  the 
business. 

Sherman  v.  Hannibal  db  8t,  J.  R,  Co.  72 
Mo.  62.  87  Am.  Rep.  428,  4  Am.  <fe  Eng.  R. 
R  Cas.  589;  New  Orleans,  J.  d  G,  N.  R.  Co. 
yr.EarrUon,4B  Miss.  113.  12  Am.  Rep.  856; 
Beach,  Contrib.  Neg.  §  120,  p.  847;  Wood, 
Hast  &  8.  §  455. 


Menrs.  Benton,  Roberts  ft  Brown  also 
for  appellant. 

Mesfrs.  Larrabee  ft  Gammons«  for  re- 
spondent: 

If  the  servants  of  a  railway  company  who 
control  tbe  movements  of  a  train,  have  notice 
of  the  presence  of  any  person,  even  a  trespasser 
on  or  around  said  train,  such  person  being  in 
a  place  of  danger,  the  railway  servants  are 
bound  to  use  reasonable  care  to  avert  such 
danger. 

Hepfel  V.  St.  Paul,  M.  d  M.  R.  Co.  49  Minn. 
263. 

We  have  failed  to  find  a  single  case  in  all  the 
books  creating  an  exception  to  the  rule  enun- 
ciated in  the  Uepfel  Coue,  applied  by  the  court 
in  this  case. 

Beach.  Contrib.  Neg.  3d  ed.  §  54,  and  case» 
cited;  JShnekson  v.  St.  Paul  d  D.  R.  Co.  5^ 
L.  R  A.  786,  41  Minn.  500. 

Mitchellt  J.,  delivered  the  opinion  of  the 
court, : 

This  was  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  caused  by 
the  alleged  negligence  of  the  defendant.  At 
the  time  of  his  death,  the  deceased  was  in 
the  employment  of  the  defendant  as  assistant 


train,  tbe  mere  fact  that  the  oonductor  requests 
blm  to  assist  in  maklDfir  a  coupling  will  not  render 
blm  a  servant  entitled  to  protection  as  such.  Geor- 
gia Pao.  R.  Co.  V.  Propet,  85  Ala.  806. 

Perwna  with  inUretL 

A  passenger  on  a  street  railroad  who  assists,  at 
the  request  of  the  driver.  In  running  the  car  on  a 
siding,  which  is  necessary  for  the  continuance  of 
the  journey,  may  recover  for  injuries  inflicted  by 
tbe  negligence  of  the  company^s  servants..  Mcln- 
tixe  Street  B.  Co.  v.  Bolton,  48  Ohio  Bt.  04,  M  Am. 
Bep.  808. 

Tbe  employ^  of  a  shipper  who,  at  the  request  and 
with  the  consent  of  the  oonductor  of  a  train,  un- 
dertakes to  couple  a  car  to  the  train  for  the  pur- 
pose of  having  it  moved  to  a  place  more  convenient 
for  loading  is  entitled  to  tbe  same  protection 
•gainst  negligence  of  the  company^s  servants  as 
though  he  was  engaged  wholly  in  his  own  business. 
Eason  v.  8,  &  B.  T.  B.  Co.  86  Tez.  677,  87  Am.  Bep. 
606. 

If  a  person  goes  to  a  railroad  station  for  the  pur- 
pose of  getting  his  consignment,  and  to  facilitate 
the  delivery  of  tbe  goods  assists  in  shunting  a  car, 
he  cannot  be  regarded  as  a  volunteer  within  the 
rule  which  will  prevent  his  recovering  for  injuries 
caused  by  the  negligence  of  the  company's  serv- 
ants. Wright  V.  London  ft  N.  W.  B.  Co.  L.  B.  1 Q. 
B.  Dlv.  252. 

In  Holmes  v.  North  Bastem  B.  Co.,  L.  B.  4  Ezch. 
254.  affirmed,  L.  B.  SBzch.  128, 40  L  J.  Bzoh.  121, 24 
I«.  T.  N.  S.  09,  a  consignee  of  coal  went  to  the  de- 
fendants station  to  assist  in  unloading  it  and  was 
Injured  by  a  defect  in  tbe  premises  resorted  to  by 
ooosignees  for  that  purpose.  The  question  of  vol- 
unteer was  discussed  to  some  extent,  but  the  case 
seems  to  have  been  made  to  turn  more  on  the  ques- 
tion of  whether  or  not  plaintiff  was  a  mere  lloensee. 
A  recovery  was  permitted  in  that  case. 

PerMms  fiot  voiuntesrs. 

The  servants  of  one  who  has  contracted  to  assist 
In  tbe  prosecution  of  certain  work  cannot  be  re- 
garded as  volunteers  so  as  to  take  the  risk  of  tbe 
negligence  of  the  servants  of  tbe  one  carrying  on 
the  work.  Abraham  v.  Beynolds,  6  Jur.  N.  8. 63,  5 
Hurlst.  A  N.  148. 8  Week.  Bep.  181. 

A  passerby  in  a  highway  who,  in  response  to  an 
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application  from  workmen  lasring  gas  pipes  in  a 
highway,  informs  them  which  of  two  pipes  uncov- 
ered is  the  gas  main,  does  not  become  a  volunteer 
assistant  so  as  to  prevent  a  recovery  for  injuries 
caused  by  the  negligent  manner  in  which  they  did 
the  work.    Cleveland  v.  Spier,  16  C.  B.  N.  S.  309. 

Where  plaintiff  was  employed  by  a  machinist  and 
defendant  came  with  a  truck  to  take  away  an  en- 
gine, falsely  representing  to  plaintiff  that  his  em- 
ployer had  agreed  to  permit  him  to  go  to  the  sta- 
tion to  help  load  the  engine  on  tbe  train,  and 
plaintiff  went  and  was  injured  by  the  negligence  of 
defendant's  servant,  he  was  permitted  to  recover 
oiktbe  ground  that  he  had  been  induced  to  believe 
that  he  was  still  doing  his  master^s  work.  The 
question  of  voluntary  service  was  not  raised  in  the 
case,  but  it  is  evident  that  defendant  would  hardly 
be  entitled  to  insist  that  plaintiff  was  a  volunteer. 
Kelly  V.  Johnson,  128  Mass.  580,  85  Am.  Bep.  388. 

Servant  volunteer. 

An  employ^  voluntarily  undertaking  to  perform 
dangerous  work  outside  of  the  scope  of  his  employ- 
ment cannot  recover  for  injuries  thereby  received. 
Mellor  V.  Merchants  Mfg.  Co.  150  Mass.  362. 

A  servant  volunteering  to  render  services  more 
hazardous  than  those  for  which  he  was  employed 
cannot  recover  for  resulting  injuries.  Bradley  v- 
Nashville.  C.  ft  St.  L.  Bailroad,  14  Lea,  874. 

A  conductor  coupling  cars  is  a  volunteer  except 
in  case  of  pressing  emergency  and  cannot  recover 
for  injuries.  Sears  v.  Central  B.  &  Bkg.  Co.  53  Ga. 
630. 

A  catcher  in  a  stave  factory  volunteering  to  act 
as  sawyer  cannot  recover  for  injuries  received  by 
reason  of  his  change  of  employment.    Brown  v 
E^roads,  47  Ind.  485. 

Aspecial  conductor  in  charge  of  certain  cars  in 
a  train  who,  at  the  request  of  the  regular  con- 
ductor, undertakes  to  uncouple  and  divide  the 
train,  takes  upon  himself  the  risk  of  the  act  he  un- 
dertakes to  perform;  but  if  after  he  has  performed 
it  and  reassumed  his  proper  position  relative  to  the 
train,  the  car  on  which  he  is  standing  is  suddenly 
Jerked  forward  by  the  negligence  of  the  engineer^ 
he  may  be  entitled  to  recover  for  the  injuries  there- 
by caused  to  him.  Cumberland  Valley  B.  Co.  v» 
Myers,  65  Pa.  288.  H.  P.  F. 
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timekeeper,  his  duties  being  to  keep  an  ac- 
count of  the  time  of  men  at  work  upon,  and 
to  make  measurements  of  materials  used  in 
construction  work.  It  was  no  part  of  his 
duty  to  assist  in  the  operation  of  trains,  nor 
had  any  conductor  of  a  train  authority  to 
direct  or  employ  him  to  assist  in  any  such 
work.  Neither  had  he  any  experienoOi  as 
brakeman  or  otherwise,  in  the  operation  of 
trains.  On  the  day  of  the  accident  he  was 
sent  by  his  superior  officer  from  the  office  to 
a  yard  about  a  mile  distant,  with  an  order 
to  the  conductor  of  a  construction  train  to 
brinfi^  certain  carloads  of  stone  to  a  place 
where  construction  work  was  going  on. 
Having  delivered  this  message,  he  boarded 
the  construction  train  for  the  purpose  of  rid- 
ing back  to  the  office.  The  train  consisted 
of  thirty- five  cars,  six  flat  cars  loaded  with 
stone,  and  twenty-nine  empty  dump  cars. 
The  train  was  moving  easterly,  and  was 
made  up  as  follows:  At  the  west  end  was 
the  engine,  with  the  pilot  facing  east ;  then 
<^ame  the  dump  cars,  and  then  the  six  cars 
loaded  with  stone ;  the  engine  facing  the  cars 
and  pushing  them,  the  stone  being  on  the 
front  end  of  the  train  as  it  moved  east.  The 
deceased  was  riding  on  the  rear  car  of  stone 
next  to  the  dump  cars.  When  the  train  ap- 
proached the  destination  of  the  stone,  the 
conductor  in  charge  desired  to  put  the  six 
cars'  of  stone  upon  one  track,  and  the  twenty- 
nine  dump  cars  upon  another  parallel  tract, 
without  bringing  any  portion  of  the  train  to 
a  full  stop.  This  was  to  be  done  after  the 
cars  had  attained  a  sufficient  rate  of  speed, 
by  uncoupling  the  stone  cars,  and  then  re- 
versing the  engine,  which  would  check  the 
cpeed  of  the  dump  cars,  while  the  stone  cars 
would  continue  at  the  previous  rate  of  speed, 
and  pass  the  switch,  onto  the  desired  track, 
before  the  dump  cars  reached  it.  To  accom- 
plish this,  the  conductor  signaled  the  en- 
gineer to  "kick"  the  train,  in  obedience  to 
which  the  latter  pushed  the  train  rapidly 
ahead  at  the  rate  of  from  seven  to  ten  miles 
an  hour.  Immediately  upon  giving  this 
order  to  the  engineer,  the  conductor,  as  the 
lury  found,  ordered  Evarts  to  pull  the  pin 
between  the  stone  cars  and  the  dump  cars, 
and,  in  obedience  to  this  order,  Evarts 
stepped  down  between  the  stone  car  and  the 
dump  car  next  to  it,  and  stooped  down  and 
pulled  the  pin.  While  the  evidence  Is  not 
entirely  conclusive  on  the  point,  yet  it  would 
seem  that  Evarts,  while  pulling  the  pin  in 
this  stooping  position,  stood  with  one  foot 
on  each  car.  lieanwhile,  the  conductor  had 
signaled  the  engineer  to  reverse  his  engine. 
The  engineer  promptly  obeyed.  This,  of 
course,  suddenly  checked  the  speed  of  the 
dump  cars  with  a  Jerk,  as  the  slack  between 
them  was  taken  up.  This  jerk  occurred 
while  Evarts,  still  partially  in  a  stooping 
position,  was  in  the  act  of  straightening 
himself  up,  holding  the  pin  in  one  hand. 
The  consequence  was  that  he  was  thrown  upon 
the  ground,  and  run  over  by  the  cars  and 
killed.  The  evidence  is  not  very  clear 
whether  at  this  time  Evarts  still  had  one  foot 
on  each  car,  or,  while  in  the  act  of  straight- 
ening himself  up,  he  had  placed  both  feet 
on  the  end  of  the  dump  car.     The  defendant 
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claims  that  the  evidence  shows  that  the  lat- 
ter was  the  fact.  As  we  view  the  case,  tte 
question  is  not  one  of  importance ;  but  we 
think  the  Jury  would  have  been  at  least  jus- 
tified by  the  evidence  in  finding  that,  so  sud- 
denly aid  the  whole  thing  occur,  Evarts  waa 
still  substantially  in  the  same  position  when 
thrown  from  the  cars  as  when  the  conductor 
signaled  the  engineer  to  reverse  his  engine. 
The  evidence  was  also  ample  to  justify  the 
jury  in  finding  that  the  conductor  knew 
Evarts'  position  when  he  gave  the  signal  to 
reverse.  In  any  event  there  is  no  assignment 
of  error  that  raises  the  question  of  its  suf- 
ficiency. 

The  negligence  charged  against  defendant 
is  the  act  of  the  conductor  in  signaling  the 
engineer  to  reverse  the  engine  when,  as  is 
claimed,  he  either  knew,  or  ought  to  have 
known,  that  the  result  would  be  to  endanger 
the  life  of  Evarts.  The  theory  of  the  law, 
and  doubtless  the  correct  one,  upon  which 
the  case  was  submitted  to  the  jury,  was  that, 
as  to  the  acts  he  was  then  performing,  Evarta 
was  a  mere  volunteer,  and  that  the  defend- 
ant owed  him  no  contractual  duty  as  master. 
The  learned  trial  Jud^e,  over  and  over  again, 
in  the  most  explicit  manner,  instructed 
the  jury  that  plaintiff  could  not  recover 
unless  the  conductor,  at  the  time  he  gave 
the  signal  to  reverse  the  engine,  knew,  or 
in  the  exercise  of  ordinary  care  ought  to 
have  known,  that  the  giving  of  the  signal 
"would  result  in  jerking  Evarts  from  the 
train;"  "would  necessarily  produce  injury 
to  Evarts;"  "would  result  in  injury  to 
Evarts. "  This  waa  but  another  way  of  say- 
ing that  plaintiff  could  not  recover  unless, 
with  knowledge  that  Evarts  was  in  a  dan- 
gerous* position,  the  conductor,  who  con- 
trolled the  movements  of  the  cars,  failed  to 
exercise  reasonable  care  to  avert  the  danger. 
This  is  the  law,  even  as  to  trespassers. 
Repfa  V.  SU  Paul,  M.  di  M.  K  Oo.  49  Minn. 
263.  This  duty  rests  on  no  contract  obliga- 
tion, but  upon  the  bare  obligation,  founaed 
upon  the  dictates  of  common  humanity,  to 
avoid  inflicting  a  willful  or  wanton  injury 
on  another.  Had  Evarts  been  a  mere  tres- 
passer, and  the  conductor  had  seen  him  in 
such  a  position  of  danger,  it  would  have  been 
the  duty  of  the  conductor  to  exercise  reason- 
able care  to  avert  it,  and,  if  he  failed  to  do 
so,  the  defendant  would  have  been  liable. 
We  fail  to  see  why  a  volunteer  should  have 
any  less  rights  than  a  mere  trespasser.  Be- 
cause a  man  is  a  trespasser  or  a  volunteer,  he 
is  not  therefore  an  outlaw,  so  as  to  permit 
others  to  willfully  or  recklessly  do  him  an 
injury.  It  is  no  doubt  the  law,  as  repeatedly 
held,  that,  if  a  person  volunteers  to  assist  the 
servant  of  another,  the  master,  as  such,  owea 
him  no  duty;  that  he  assumes  all  the  ordi- 
nary risks  incident  to  the  situation :  and  that 
he  cannot  recover  from  the  master  for  an  in- 
Jury  caused  by  a  defect  in  the  instrument- 
alities used,  or  by  the  mere  negligence  of 
the  servants.  Church  v.  Ghieago^  M,  <£  St. 
P,  R.  Co.  50  Minn.  218,  16  L.  R.  A.  861. 

But  it  seems  to  us  that  this  is  not  incon 
sistent  with  the  further  proposition  that  if, 
after  discovering  such  volunteer  has  placed 
himself  in  a  position  of  danger,  even  throui^k 
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bis  own  negligence  the  serrants  fall  to  exer- 
cise reasonable  care  to  avert  the  danger,  the 
master  will  be  liable.  Such  must  be  the  law 
unless,  as  already  susrgested,  a  volunteer  oc- 
cupies a  less  favorable  position  than  a  tres- 
passer. There  is  nothing  in  the  Church  Case 
inconsistent  with  this;  and,  while  we  have 
found  no  case  precisely  in  point,  there  is 
nothing  inconsistent  with  it  In  any  of  the 
cases  ci  ted  by  counsel .  It  Is  someti  mes  given 
as  a  reason  why  a  master  is  not  liable  to  a 
volunteer  for  the  negligence  of  a  servant  that 
a  servant  cannot,  by  his  officious  conduct, 
impose  a  greater  duty  on  the  master  than 
that  which  the  latter  owes  his  servant,  and 
that  a  master  is  not  liable  to  a  servant  for 
the  negligence  of  a  fellow  servant.  If  there 
is  anvSiing  in  this  **  fellow-servant"  doctrine 
that  has  any  bearing  on  the  question,  it  is  at 
least  inapplicable  in  this  state  as  to  railway 
companies. 

It  strikes  us  that  the  yery  ingenious  argu- 
ment of  counsel  for  the  defendant  is  all  based 
on  one  radical  fallacy,  to  wit,  that  in  all 
respects,  and  for  all  purposes,  Evarts  is  to  be 
considered  as  a  skilled  and  experienced  brake- 
man,  and  therefore,  if  he  dia  or  failed  to  do 
anything  which  an  experienced  brakeman,  in 
the  exercise  of  reasonable  care,  would  have 
done  or  omitted  to  do,  he  was  guilty  of  neg- 
ligence which  would  prevent  a  recovery ; 
also,  that  if  the  conductor  of  the  train  did 
nothing  that  would  have  been  negligent  had 
Evarts  been  an  experienced  brakeman,  then 
he  was  not  guilty  of  any  negligence  in  this 
instance.  To  the  first  part  of  this  proposition 
it  is  sufficient  answer  that  the  question  of 
Evarts'  negligence  up  to  the  time  the  con- 
ductor gave  the  signal  to  reverse  the  engine 
was  whoUv  immaterial  under  the  theory 
upon  which  the  case  was  submitted  to  the 
iun^,  to  wit,  that  a  recovery  could  only  be 
iiaci  in  case  the  conductor,  when  he  gave  the 
signal,  knew,  or  in  the  exercise  of  ordinary 
care  had  reason  to  believe,  that  Evarts  would 
be  imperiled  thereby.  The  court  correctly 
instructed  the  jury  mat  ** although  it  may  be 
deemed  an  act  of  negligence  on  the  part  of 
Evarts  to  have  gone  there  and  performed  this 
duty  as  a  volunteer,  because  dangerous  to  any 
man  unaccustomed  to  perform  it,  .  .  . 
yet  if,  after  he  assumed  to  do  that  act,  even 
though  he  was  negligent,  and  the  conductor, 
as  a  matter  of  fact,  saw  him  in  that  perilous 
position,  and  gave  the  order  knowing  that  the 
effect  of  the  order  would  be  to  throw  him 
from  the  car,  then  his  negligence  would  not 
prevent  a  recovery. "  To  the  matter  of  neg- 
ligence on  the  part  of  Evarts  after  the  con- 
ductor signaled  the  engineer  we  will  refer 
hereafter.  The  second  branch  of  the  proposi- 
tion, viz.,  that  the  conductor  was  not  neg- 
ligent if  he  did  nothing  but  what  would  have 
been  proper  had  Evarts  been  an  experienced 
brakeman,  is  clearly  incorrect.  If  he  knew, 
as  he  did,  that  Evarts  was  inexperienced,  and 
for  that  reason  in  greater  peril,  it  was  the 
conductor's  duty  to  regulate  his  conduct 
with  reference  to  that  fact.  A  position  mi ght 
be  perilous  to  a  young  boy  that  would  not  be 
so  to  a  mature  man ;  and  for  the  same  reason 
the  conductor  should  reasonably  have  antici- 
pated danger  to  an  inexperienced  man  like 
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I  Evarts,  when  he  mi^ht  not  have  done  so  in 
the  case  of  an  experienced  brakeman. 

The  court  after  charging  the  jury,  as  al- 
ready stated,  that,  even  if  Evarts  was  neg- 
ligent on  account  of  his  inexperience  in  at- 
tempting to  perform  so  dangerous  an  act,  this 
would  not  prevent  a  recover;^  if,  as  a  matter 
of  fact,  the  conductor  saw  him  in  a  perilous 
position,  and  gave  the  order  knowing  that  the 
effect  of  it  would  be  to  Uirow  him  from  the 
car,  added :  '^  This,  then,  is  the  exception  to 
the  rule  that  the  plaintiff  cannot  recover 
where  he  is  guilty  of  contributory  negli- 
gence ;  and  I  tnink  I  may  say  to  you  there  is 
no  evidence  of  contributory  negligence  in 
this  case  which  you  need  consider."  This 
forms  the  subject  of  the  fourth  assignment 
of  error. 

It  is  undoubtedly  true  tliat  the  action  of  the 
conductor  is  to  be  ludged  by  the  facts  exist- 
ing and  known  to  him  when  he  signaled  the 
engineer,  for  he  was  not  required  to  antici- 
pate any  subsequent  and  independent  act  of 
negligence  on  the  part  of  Evarts.  But  it 
seems  to  us  quite  clear,  from  a  perusal  of  the 
record,  that  the  only  negligence  on  the  part 
of  Evarts  claimed  on  the'trial  was  that  of  an 
inexperienced  man  attemptiue  to  perform  an 
act  essentially  dangerous.  This  was  evi- 
dentlv  the  understanding  of  the  trial  court, 
and,  if  defendant  claimed  any  other  and  sub- 
sequent act  of  contributory  negligence,  the 
attention  of  the  court  ought  to  have  been 
called  to  it  specifically.  But  in  any  view  of 
the  case  we  fail  to  see  any  evidence  of  neg- 
ligence on  the  part  of  Evarts  other  than  that 
of  attemping  to  do  a  perilous  act  as  to  which 
he  was  inexperienced, — a  fact  known  to  the 
conductor  when  he  gave  the  signal. 

The  only  other  negligence  which  defendant 
claims  is  that  he  had  placed  his  feet  on  the 
end  of  the  dump  car,  when  he  ought,  after 
drawing  the  pin,  to  have  gotten  back  upon 
the  stone  car,  where  he  would  have  been  safer 
when  the  jerk  came  from  letting  out  the 
slack.  If  this  were  so,  it  is  only  what  might 
have  been  reasonably  anticipated  from  an  in- 
experienced man.  But  remembering  that  the 
burden  of  proof  on  this  point  was  on  the  de- 
fendant, and  that  there  is  no  evidence  that 
Evarts  knew,  or  had  reason  to  suppose,  that 
the  signal  to  reverse  the  engine  would  be 
given  so  soon,  and  the  further  fact  that  the 
whole  thing  was  done  so  quickly  that  he  had 
not  yet  had  time  to  regain  an  erect  posture 
after  stooping  over  to  take  out  the  pin,  we 
do  not  think  that  the  jury  would  have  been 
justified  in  finding  the  specific  act  of  neg- 
ligence now  claimed,  even  if  the  question 
h&A  been  submitted  to  them. 

When  the  jury  returned  into  court  for  fur- 
ther instructions  the  judge  charged  them  that 
unless  they  could  answer  the  third  Question 
intelligently  they  ought  not  to,  ana  could 
not,  give  a  general  venlict,  because  the  whole 
case  depended  on  that  question.  The  ques- 
tion referred  to  was:  **Did  the  conductor 
know,  or  in  the  exercise  of  ordinary  care  have 
reason  to  believe,  that  Evarts  would  be  im- 

fieriled  by  the  signal  to  reverse  the  engine ?** 
t  is  contended  that  this  was  erroneous,  for 
the  reason  that  it  was  an  instruction  that  they 
could  not  render  a  verdict  for  the  defendant 
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unless  they  could  answer  this  question.  Of 
course,  the  instruction  is  subject  to  this  yer- 
bal  criticism ;  but  what  the  court  evidently 
meant  was  that  no  verdict  for  the  plaintiff 
could  be  rendered  unless  the  Jury  could  an- 


swer the  question  in  the  affirmative,   and  it 
is  impossible  that  they  could  have  undeistood 
the  instruction  otherwise. 
Order  affirmed. 


MISSOURI   SUPREME  COURT  (Dly.  3.). 


Catharine  SPENCER  €t  al.,  BespU.^ 
METROPOLITAN  STREET  R.  CO.,  Appt. 


i. 


.Mo.. 


1.  Permittinif  witnesses  to  g^ive  an 
opinion  as  to  the  amonnt  of  damage 
inilicted  on  abutdDgr  property  by  the  oonstruc- 
tion  of  a  viaduct  In  a  street  is  not  reversible 
error,  where  the  Jury  is  instructed  that  the  dam- 
ape  will  be  the  difference  in  the  value  of  the  prop- 
erty before  such  construction  and  immediately 
afterwards. 

8.  A  street  dedicated  to  the  public  for 
ordinary  purposes  cannot  be  appro- 
priated for  the  construction  of  a  viaduct  which 
completely  destroys  its  use  for  itreet  purposee, 
without  liability  for  damages  to  abuttiag  owners. 

8*  In  estimating^  the  benefits  which 
may  be  set  off  ag^ainst  a  claim  by  the 
owner  of  lots  abutting  on  a  highway  for 
damages  resulting  from  the  construction  of  a 
viaduct  in  the  street  only  those  can  be  considered 
which  particularly  affect  the  lots  damaged,  and 
not  such  as  are  shared  in  common  with  other  lots 
not  damaged. 

4.   The  rlgfht  to  the  use  of  the  street  in 

front  of  abutting  lots  is  property  within  the  pro- 
tection of  a  constitutional  provision  against  tak- 
ing property  without  compensation. y.  , 

(June  27, 1893J 

GERTIFIOATION  by  the  Kansaa  City 
Court  of  Appeals  for  the  opinioa  of  the 
Supreme  Court  of  an  appeal  from  a  judgment 
of  the  Circuit  Court  for  Jnckson  Couuiy  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  injuries  to  and  depreciation 
in  value  of,  plaintiffs'^  real  estate  by  reason  of 
the  erection  by  defendants  of  a  viaduct  in  the 
street  in  front  of  the  property.     Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messn.  Fratt,  Ferry  &  Hagferman,  for 
appellant: 

It  is  reversible  error  to  permit  the  question 
to  be  asked  calling  for  the  opinion  of  the  wit- 
ness as  to  the  amount  of  the  damage. 

Belch  V.  MiMouri  Pac.  R,  Co.  18  Mo.  App. 
80;  White  v.  8toner,  18  Mo.  App.  540;  Hurt 
V.  St.  Louis,  L  M.  A  8,  B.  Co.  94  Mo.  255. 

It  is  really  erroneous  to  permit  a  witness  to 
answer  as  to  what  caused  the  damage  or 
whether  the  property  is  benefited. 

Mvff  V.  Wabash,  B.  L.  dt  P.  R.  Co.  22  Mo. 
App.  584;  DakeU  v.  Davenport,  12  Iowa,  437; 
Church  V.  Milwaukee,  81  Wis.  512. 


The  true  measure  of  damages  was  the  dif- 
ference  in  the  market  value. 

Tayli/r  v.  Kansas  City  Cable  R  Co.  98  Mo. 
App.  668;  Chouteau  v.  8t.  Louis,  8  Mo.  App. 
48;  Montgomery  v.  Townsend,.  80  Ala.  4&\ 
Chicago  v.  Taylor,  125  U.  8. 161. 81  L.  ed.  6d8» 
and  cases  cited  in  next  subdivision. 

If  the  true  measure  of  damages  be  the  differ* 
ence  in  the  market  value,  benefits,  whether 
general  or  special,  must  be  considered. 

Taylor  v.  Kansas  City  Cable  B.  Co.  supra; 
Atlanta  v.  Oreen,  67  Ga.  886;  Moore  v.  Atlanta^ 
70  Ga.  611;  Meyer  v.  Burlington,  52  Iowa, 
560;  Lehigh  Valley  Coal  Co.  v.  Chicago,  26 
Fed.  Rep.  415;  Chattanooga  v.  Qeiler,  13  Lea, 
611;  Church  v.  Milwaukee,  81  Wis.  512; 
StoweU  V.  Milwaukee,  81  Wis.  528;  Tyson  t. 
Milwaukee,  50  Wis.  78;  Be  Brooklyn  SXev.  IL 
Co.  65  Hun,  165;  Be  Union  Kiev.  B.  Go.  80  K. 
Y.  8.  R.  164. 

This  action  is  in  reality  for  a  change  of 
grade  or  for  the  constitutional  damage. 

Dyer  v.  Bt.  Louis,  11  Mo.  App.  590;  BUek^ 
ford  V.  St.  Louis,  7  Mo.  App.  217,  75  Mo.  809; 
Chouteau  v.  8t,  Louis,  supra. 

Without-  a  statute  or  a  constitutional  pro- 
vision there  can  be  no  recovery. 

8wenson  v.  Lexington,  69  Mo.  157;  SlaUen 
Y.  Des  Moines  Valley  B.  Co.  29  Iowa,  148,  4 
Am.  Rep.  205. 

A  witness,  in  this  kind  of  a  case,  cannot 
give  his  opinion  as  to  the  amount  of  damages, 
but  must  confine  himself  to  the  question  of 
values,  leaving  the  jury  to  determine  there- 
from, in  the  light  of  the  instructions,  whether 
such  difference  in  value  constituted  the  dam- 
age. 

Georgia: 

Brunswick  d  A.  B  Co,  y.  McLaren,  47  Ga, 
546;  Gilbert  v.  Cherry,  57  Ga.  128;  Central  B. 
Co.  V.  Senn,  73  Ga.  705. 

Indiana: 

Bhanscille,  L  d  C.  8.  L.  B.  Co.  ▼.  Fttt- 

fatrick,  10  Ind.  120;  Hagaman  v.  Moore,  84 
nd.  496;  Yosi  v.  Conroy,  92  Ind,  464.  47  Am. 
Rep.  156;  Pittsburg,  C.  A  St.  L.  B.  Co.  t. 
Hixon,  79  Ind.  Ill;  Ohio  d  M.  B.  Co.  v.  Nickn 
less,  71  Ind.  271. 

Iowa: 

Prosser  v.  Wapello  County,  18  Iowa,  837; 
Cannon  v.  louta  City,  84  Iowa,  203;  Harrison 
V.  Iowa  Midland  B.  Co.  86  Iowa,  828;  Hartley 
v.  Keokuk  d  N.  W.  B.  Co.  (Iowa)  May  23, 
1892. 

^Cansas* 

Wichita  it  W,  B.  Co.  v.  Kuhn,  88  Ean.  675; 
Ottawa,  0.  O.  dh  G.  G.  R  Co.  v.  Adolph,  41 


NoTB.— For  the  prior  authorities  on  the  in- 
jury to  easements  of  an  abuttiofr  owner  by  a 
railroad  in  the  street,  see  note  to  Efferer  v.  New 
York  Cent,  ft  H.  R.  R.  Co.  (N.  Y.)  14  L.B.  A.  881; 
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also  Jones  v.  Brie  &  W.  V.  R.  Co.  (Pa.)  17  L.  B.  A» 
768;  Bauenstein  v.  New  York,  L.  &  W.  R.  Co.  (N.  Y  J 
18  L.  R.  A.  768;  White  v.  Northwestern  N.  a  H.  OL 
C.)  22  L.  B.  A.  627. 


See  also  24  L.  R.  A.  392,  516;  20  Jj.  R.  A.  246;  27  L.  R.  A.  551. 
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Kan.  600;  Ohienoo,  K,  df  W.  B.  Oo.  y.  Wood- 
^oard,  48  Elan.  599. 

Loiusiana: 

Wile&x  y.  Lealce,  11  La.  Ann.  178;  Btmner 
T.  Gopiey.  15  La.  Add.  604 

Michigan: 

EoweU  y.  if^iZar,  41  Mich.  641;  Orand  Bap- 
4d9  y.  Orand  Bapids  d>l.B,Oo,^  Mich.  642. 

Nebraska: 

Fremont,  E.  AM,  F.  B,  Co,  y.  Whalen,  11 
ITcb.  585;  Burlington  d  M,  B.  Co.  y.  Beebe, 
14  Neb.  468;  Burlington  A  M.  B.  Co,  y. 
SMvntz,  Id.  421;  Fremont,  E.  d  M,  7.  iJ.  Co. 
^.  Marley,  25  Neb.  188;  OmoAa  y.  Kramer,  25 
Nfeb.  489. 

New  Mexico: 

New  Mexican  B,  Oo,  y.  Eendrieke  (N.  M.) 
Aug.  24.  1892. 

^Tew  York: 

McQean  v.' Manhattan  B.  Oo,  117  N.  Y.  219; 
Roberts  y.  New  York  BUv,  R,  Co.l^Jj.  R.  A. 
499,  128  N.  Y.  455;  McQay  y.  Manhattan 
JBie9,  B.  Oo.  40  N.  Y.  S.  R.  668;  Delafield  y. 
Manhattan  B.  Co.  Id.  670;  Atfery  y.  i\r«i0  Fc^it; 
€5jiK.  dE.B.£.  Co.  121  N.  Y.  81. 

Ohio: 

Atlantic  d  0.  W.  B.  Oo.  y.  Campbell,  4  Ohio, 
Bi.  588,  64  Am.  Dec.  607;  Cleveland  d  P,  B. 
Ch.  y.  BaU,  5  Ohio  St.  568;  CMum^tM,  ^.  F. 
4i  7.  jR.  O?.  y.  Gardner,  45  Ohio  St  809. 

Rhode  Island: 

Tingley  y.  Providenee,  8  R.  L  498;  Brown  y. 
Prcvidenee  d  8.  B.  Co.  12  R.  I.  288;  1  Suth- 
erland, Damages,  794. 

If  a  witness  in  arriying  at  his  opinion  of  the 
damage  could  illegally  consider  in  his  own 
mind  questions  al^ut  which  the  parties  were 
•contesting,  manifestly  the  question  would  be 
improper.  Under  the  constitution  the  build- 
ing of  the  street-car  line  was  a  proper  street 
%ue  {Baneom  y.  Citizem  B.  Co.  104  Mo.  375; 
Eenry  Oauu  d  8.  Mfg.  Go.  y.  St,  Louis,  K.  d 
N.  W.  R.  Co.  18  L.  R,  A.  889.  118  Mo.  308), 
:and  liability,  to  exist  in  this  case,  must  rest 
tipon  the  ground  that  a  yiaduct,  or  eleyated 
structure  was  placed  in  the  street  thereby 
•changing  the  surface. 

Sheehy  y.  Kansa$  City  Cable  B.  Co.  94  Mo. 
574;  PiViburg  Junction  B,  Co.  y.  McCutch- 
€on,  18  W.  N.  C.  527;  Belt  Line  Street  B.  Co. 
T.  Crahtree,  2  Tex.  App.  Ciy.  Cas.  579. 

The  construction  of  the  yiaduct  was  sub- 
■stantlally  equiyalent  to  a  change  of  grade,  so 
much  so  in  fact  that,  had  there  been  no  con- 
«titutioDal  provision  there  would  have  been  a 
-cause  of  action  on  a  statute  authorizing  a  re- 
covery for  change  of  grade. 

Stickfwd  y.  St.  £mie,  7  Mo.  App.  217; 
Cfhouteau  y.  St,  Louis,  8  Mo.  App.  48;  Dyer  y. 
St.  Louis,  11  Mo.  App.  590. 

There  is  very  high  authority  for  saying  that 
^e  benefit  was  special,  eyen  though  it  was 
-common  to  all  abutting  property  along  the 
street. 

AUen  y.  Charlestown,  109  Mass.  248;  Hil- 
boume  v.  Sf/Jfolk  County,  120  Mass.  898,  21 
Am.  Rep.  522;  Parks  y.  Hampden  County,  120 
Mass.  895;  Donovan  y.  Springfield,  125  Mass. 
871. 

The  yalue  inquired  about  in  this  class  of 
-cases  is  the  market  yalue  which  has  a  well  de- 
fined meaning, 

^L.R.A. 


Kansas  City^  W.  d  N.  W.  B.  Oo.  y.  Fisher, 
49  Kan.  17. 

The  questions  asked  went  further  than 
merely  asking  for  the  witnesses'  opinion  as  to 
the  damaee,  and  called  for  his  opinion  as  to 
whether  defendant's  act  caused  such  damage. 

The  questions  were  improper  on  this  ground 
alone. 

DalseU  y.  Davenport,  12  Iowa,  487;  Mvff  y. 
Wabash,  St.  L.  d  P.  B.  Co.  22  Mo.  App.  584; 
Birch  y.  Metropolian  EUev,  B.  Co,  15  Daly, 
458;  McQean  y.  Manhattan  B.  Go.  117  N.  Y. 
219. 

In  the  abutter's  suit  for  damages  for  the 
building  of  an  eleyated  railway  in  the  street, 
general  as  well  as  special  benefits  were  to  be 
considered. 

Bohm  y.  Metropolitan  Elet>,  B.  Co,  14  L. 
R.  A.  844,  129  N.  Y.  576;  OdeU  y.  New  York 
Elev.  R.  Co.  180  N.  Y.  690;  Burkam  v.  Ohio 
d  M.  RCo.  122  Ind.  844;  Parker  y.  Atchison, 
46  Kan.  14. 

On  petition  for  rehearing. 

The  present  use  is  a  strictly  street  use. 

State  v.  Corrigan  Consol.  Street  B,  Co.  85 
Mo.  263,  66  Am.  Rep.  861;  Hinchman  y.  Pat- 
erson  Horse  B.  Co.  17  N.  J.  Eq.  75,  86  Am 
Dec.  252;  Jersey  City  d  B.  B.  Co.  y.  Jersey 
City  d  B.  H.  B.  Co.  20  N.  J.  E<^.  69;  Booth, 
Street  Railways,  §  82,  and  cases  cited. 

While  the  doctrine  Just  mentioned  has  been 
applied  to  horse  railroads,  it  applies  equally  to 
cable  roads.  If  the  structure  is  a  street  rail- 
way the  doctrine  applies,  no  matter  what  the 
motive  power  may  be. 

Briggs  y.  Lewision  d  A.  Horse  R  Co.  79  Me. 
863;  Newell  y.  Minneapolis  L.  d  M.  B  Co.  85 
Minn.  112,  59  Am.  Rep.  808;  Taggart  y.  New- 
port Street  B.  C^.  7  L,  R  A.  205,  16  R.  I.  668; 
Williams  y.  City  Electric  Street  B.  Co.  41  Fed. 
Rep.  556;  Halsey  y.  Rapid  Transit  Street  R. 
Co.  47  N.  J.  Eq.  880;  Detroit  City  B,  Co.  y. 
Mills,  85  Mich.  684;  Pelton  v.  Bkist  Cleveland 
B  Co.7^  Ohio  L.  J.  67;  Koch  y.  North  A  ce. 
B  Co.   15  L.  R.  A.  877,  76  Md.  222. 

The  construction  of  a  yiaduct  has  been  re- 
peatedly held  to  be  a  change  of  grade  under 
statutes  giving  a  cause  of  action  therefor. 

Stickford  y.  St.  Louis,  7  Mo.  App.  217,  75 
Mo.  809;  Chouteau  y.  St.  Louis,  8  Mo.  App. 
48;  Dyer  y.  St.  Louis,  11  Mo.'App.  590;  Dore 
y.  Milwaukee,  42  Wis.  108;  Wilkin  y.  St.  Paul, 
88  Minu.  181. 

For  a  change  of  grade  in  the  absence  of  con- 
stitutional or  statutory  protection  there  could 
be  no  recovery. 

St.  Louis  y.  Oumo,  12  Mo.  417;  Imler  y. 
Springfield,  55  Mo.  119,  17  Am.  Rep.  645; 
Foster  v.  St.  Louis,  71  Mo.  157;  Payne  v.  Kan- 
sas City,  St.  J.  d  O.B,  B  Co.  17  L.  R.  A. 
628,  112  Mo.  6. 

Precisely  the  same  rule  is  applied  where  the 
city  changed  the  grade  by  authorizing  a  rail- 
road to  construct  its  road  above  the  surface  of 
the  street,  because  what  the  city  can  do  with- 
out damage  it  can  authorize  others  to  likewise 
do. 

Swenson  y.  Lexington,  69  Mo.  157;  Slntten 
y.  Des  Moines  Valley  B  Co.  29  Iowa,  148.  4 
Am.  Rep.  205. 

The  Constitution  of  1875  provided  that  prop- 
erty should  not  be  dami^ed  for  public  use 
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without  compensation.  This,  however,  is  held 
Dot  to  give  a  cause  of  action  for  every  damage. 

Julia  Bldg.  Aw>.  v.  Bta  Tdeph.  Co.  88 
Mo.  258,  57  Am.  Rep.  898;  Rude  v.  St.  Louis, 
98  Mo.  408;  Fairehild  v.  St.  Louis,  97  Mo.  85; 
Canman  v.  St.  Louis,  Id.  92;  Ransom  v.  Cit- 
izens R.  Co.  104  Mo.  376;  Glasgow  v.  St.  Louis, 
107  Mo.  198;  Van  DeVere  v.  Kansas  City,  Id. 
83;  Chicago  v.  Union  Bldg.  Asso.  102  111.  379. 
40  Am.  Hep.  598;  East  St.  Louis  v.  CFlynn, 
119  111.  200,  59  Am.  Rep.  795;  Peel  v.  Atlanta, 
8  L.  R.  A.  787.  85  Ga.  138;  Pennsylvania  R. 
Co.  V.  Lippineott,  116  Pa.  472;  Pennsylvania 
R.  Co.  V.  Marchanty  119  Pa.  541;  Pennsylvania 
S.  V.  R.  Co.  V.  WaUh,  124  Pa.  544;  Lockhart 
V.  Craig  Street  R.  Co.  139  Pa.  419;  Texas  A  S. 
R.  Co.  V.  Meadows,  78  Tex.  82. 

The  true  sense  of  the  constitutional  provis- 
ion is  that  such  reasonable  and  ordinary 
cbansres  in  the  surface  of  the  street  as  any 
property  owner  ought  to  expect  when  dedicat- 
ing the  street  are  not  within  the  protection  of 
the  constitutional  provision. 

Julia  Eldg.  Asso.  v.  Bell  Teleph.  Co.  supra; 
Denver  v.  Vernia,  8  Colo.  899;  Rigney  v.  Chi- 
cago, 102  111.  64;  Montgomery  v.  Townsend,  80 
Ala.  489.  84  Ala.  478;  Columbus  A  W.  R.  Co. 
V.  Witherow,  82  Ala.  190;  Texas  4b  P.  R.  Co.  v. 
Rosedaie  Street  R.  Co.  64  Tex.  80;  Lockliart  v. 
Craig  Street  R.  Co.  and  Pennsylvania  R.  Co. 
V.  Marchant,  supra;  8terling*t  App.  Ill  Pa. 
35,  56  Am.  Rep.  246. 

The  street  having  been  put  to  a  street  use, 
the  true  question  Is  whether,  in  ascertaining 
the  damages  provided  for  by  article  2,  section 
21,  of  the  Constitution  of  1875,  general  as  well 
as  special  benefits  are  to  be  considered  in  de- 
termining the  difference  in  the  market  value  of 
the  property. 

Tbe  measure  of  damages  la  simply  the  dif- 
ference in  market  value. 

Chicago  v.  Taylor,  126  U.  8.  161,  81  L.  ed. 
638;  Chouteau  v.  St.  Louis,  8  Mo.  App.  48; 
Taylor  v.  Kansas  City  Cable  R.  Co.  88  Mo. 
App.  668;  Atlanta  v.  Oreen,  67  Ga.  886;  Moore 
V.  Atlanta,  70  Ga.  611;  Meyer  v.  Burlington, 
62  Iowa.  560;  Lehigh  Valley  Coal  Co.  v.  (Siiea- 
go,  26  Fed.  Rep.  416;  Montgomery  v.  Townsend, 
80  Ala.  4^9;  Springer  v.  Chicago,  12  L.  R.  A. 
609,  136  III.  552;  Montgomery  v.  Maddox,  89 
Ala.  181;  Hempstead  v.  DesMoines,  52  Iowa, 
303;  Thompson  v.  Keokuk,  61  Iowa.  187. 

If  the  difference  In  market  value  is  tbe  meas- 
ure of  recovery  it  is  plain  that  all  advantages, 
where  special  or  general,  are  to  be  taken  into 
consideration.  8o  the  authorities  with  uni- 
formity say. 

Taylor  v.  Kansas  City  CdMe  R  Go.  supra; 
Bohn  V.  Metropolitan  Kiev.  R  Co.  14  L.  R.  A. 
344, 129  N.  Y  576;  OdeU  v.  New  York  Elev. 
R.  Co.  130  N.  Y.  690:  Atlanta  v.  Qreen,  Moore 
V.  Atlanta,  LeJUgh  Valley  Coal  Co.  v.  Chicago. 
and  Springer  s.  Chicago,  supra;  Chattanooga  v. 
Oeiler,  13  Lea,  611;  Chvreliv.  MUwaukee,  31 
Wis.  612;  SfomUy.  Milwaukee,  Id.  523;  Ty- 
son V.  Milwaukee,  50  Wis.  78;  Meyer  v.  Bur- 
lington, 52  Iowa,  560;  Parker  v.  Atchison,  46 
Kan.  14;  Burkam  v.  Ohio  dt  M.  R.  Co.  122 
Ind.  344. 

These  cases  concisely  state  the  distinction 
between  such  a  case  as  this  and  where  prop- 
erty is  absolutely  appropriated  for  public  use, 
— as  said  in  Church  v.  Milu>aukee,  supra. 

22  L.  R.  A. 


Here  there  is  no  offsetting  of  benefits,  be* 
cause  no  property  is  taken.  The  simple  ques- 
tion is  whetber  genet al  benefits  are  to  be  con- 
sidered in  ascertaining  the  depreciation  la 
value.  Whatever  the  rule  may  be  in  cases 
where  land  is  taken,  there  is  a  clear  distinc- 
tion under  the  facts  of  this  case,  and  so  nearly 
all  the  cases  show. 

Robbins  v.  Milwaukee  A  H.  R.  Co.  6  Wis* 
636;  Chapman  v.  Oshkosh  <t  M.  R.  Co.  SSWis. 
629;  Church  v.  Milwaukee,  StoweU  v.  Milwau- 
kee, and  Tyson  v.  Milwaukee,  supra;  Memphis 
V.  Bolton,  9  Heisk.  608;  C/iattanooga  v.  Oeiler^ 
supra;  Pottawatomie  County  Comrs.v.  (y Sulli- 
van, 17  Kan.  58;  Parker  v.  At€hison,Atid  Taylor 
V.  Kansas  City  Cable  R.  Go,  supra;  Jones  y. 
Wills  Valley  R.  Co.  80  Ga.  43;  Savannah  v. 
Hartridge,  87Ga.  118;  Atlanta  y.  Central  R. 
dk  Bkg.  Co.  63  Ga.  120;  Atlanta  v.  Green,  and 
Moore  v.  Atlanta,  supra;  St.  Louis,  J.  dk  S.R, 
Co.  V.  Kirby,  104  Dl.  845;  McReynolds  v.  Bur- 
lington dt  0.  R.  Co.  106111.  162;  Lehigh  Valey 
Coal  Co.  V.  Chicago,  and  Springer  v.  CIticago, 
supra;  Deaton  v.  Pdk  County,  9  Iowa,  ^; 
Meyer  Y.Burlington,  and  Bohn  v.  Metropolitan 
Elev.  R.  Co.  supra. 

Error  is  presumptively  prejudicial  and  must 
cause  a  reversal  unless  the  record  shows  be- 
yond a  doubt  that  there  could  have  been  no 
prejudice. 

Bindbeutal  v.  Street  R.Co.4&  Mo.  App.  463; 
Clark  V.  FairUy,  30  Mo.  App.  885;  SuttisY. 
Aloe,  39  Mo.  App.  88;  Walton  v.  Kansas  City^ 
Ft.  S.  dhM.R  Co.  40  Mo.  App.  544;  Potter  v. 
Chicago,  R.  L  dbP.  R.  Co.  46  Iowa,  899;  Staf- 
ford Y.  Oskaloosa,  57  Iowa,  748;  Reynolds  v. 
Keokuk,  72  Iowa,  871;  Deery  v.  Cray,  72  U.  8. 
6  Wall.  807.  18  L.  ed.  657;  Smith  v.  Shoe- 
maker, 84  U.  8.  17  Wall.  630.  21  L.  ed.  717; 
Gilmer  v.  HigUy,  110  U.  8.  47,  28  L.  ed.  62; 
Vicksburg  d  M.  R.  Co.  v.  CBrien,  119  U.  b. 
99,  30  L.  ed.  299;  Eawes  v.  Kansas  City  Stock 
Yards  Co.  103  Mo.  60;  Dayharsh  v.  Hannibal 
db  St.J.R  Co.  Id.  570;  McGowan  v.  St.  Loui^ 
Gre  dt  Steel  Go.  109  Mo.  518. 

To  permit  a  witness  to  give  his  opinion  as  to 
the  benefit  and  cause  thereof  stands  on  pre- 
cisely the  same  footing  as  opinion  as  to  tho 
damage. 

Church  V.  Milwaukee,  81  Wia.  612. 

The  cases  show  that  reversals  have  frequent* 
Iv  been  had  for  the  admission  of  opinion  evi> 
dence,  even  though  the  instructions  correcdj 
stated  the  measure  of  recovery. 

Roberts  v.  New  York  Elev.  R.  Go.  18  L.  R. 
A.  499, 128  N.  Y.  456;  McGay  v.  Metropolitan. 
Mev.  R.  Go.  iOl^.Y.  8.  R.  66S;  Delafield  v. 
Manhattan  R.  Go.  Id.  670;  Atlantic  dbO.W.B.. 
Co.  Y.  Campbell,  4  Ohio  8t.  683,  64  Am.  Dec. 
607;  Cleveland  dk  P.  R.  Co.  v.  Ball,  6  Ohio  St. 
568;  Hartley  v.  Keokuk dbN.W.R  Go.  (lowav 
May  23, 1892;  Wichita  dkW.  R.  Go.  ▼.  Kuhn,  3» 
Kan.  104;  Gutridge  v.  Missouri  Pac.  R.  Co.  94 
Mo.  468;  Eubank  v.  Edina,  88  Mo.  650. 

Messrs.  K.  M.  De  Weese  and  R.  0» 
Boifgess,  for  respondents: 

Section  21,  article  2,  Constitution  1875.  pro- 
vides that  private  property  shall  neither  b» 
taken  nor  damaged  without  just  compensa- 
tion. 

The  right  of  the  owner  of  a  lot  in  a  town  to 
the  use  of  the  adjoining  street  is  as  much 
property  as  the  lot  itself. 
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Lackland  t.  ISbrth  Mistovrijl.  Co,  81  Mo. 
181;  Williams  ▼.  Natural  Bridge  Pi.  Road  Co, 
121  Mo.  680;  Cape  Girardeau  db  B,  M.  A  O. 
Hood  Co.  ▼.  Renfroe,  58  Mo.  265;  Tate  r.  Jtie- 
souri,  K.  dt  T.  R.  Co.  64  Mo.  149;  Stanley  v. 
Davenport,  54  Iowa,  4G8;  Denver  y.  Bayer,  7 
Colo.  113;  BouseJiolder  ▼.  City  of  Kansas,  83 
JMo.  488,  aDd  the  Illinois  cases  therein  cited; 
3/ieehy  ▼.  Kansas  City  Cable  R.  Co.  94  Mo.  574; 
Chicago  v.  Taylor,  125  TJ.  8. 161,  81 L.  ed.  638. 
and  citations. 

The  city  of  Kansas  bad  no  power  to  destroy 
the  street  contiguous  to  plaintiffs'  property, 
and  could  not  confer  such  authority  on  the  de- 
fendant. 

Glasgow  v.  Si.  Louis,  87  Mo.  678;  Julia  Bldg, 
Asso.  ▼.  BeU  Teleph.  Co.  88  Mo.  258,  57  Am. 
Bep.  398;  Duhach  v.  Hannibal  dt8t.J.R  Co.  89 
"Mo.  483;  Cummings  ▼.  St.  Louis,  90  Mo.  259; 
Householder  v.  City  of  Kansas,  and  Skeehy  y, 
.Kansas  City  Cable  A  Co.  supra;  Werth  v. 
Springfield,  78  Mo.  107;  Cross  v.  St.  Louis,  K. 
C.dbN.R.  Co.  77  Mo.  318. 

The  law  of  this  state  justifies  such  opinions, 
—such  evidence  as  was  given  by  the  witnesses. 

TaU  V.  Missouri,  K.  db  T.  R.  Co.  64  Mo.  149; 
Thomas  v.  Mallinerodt,  43  Mo.  58;  Springfield 
db  S.  R.  Co.  V.  Calkins,  90  Mo.  538;  Ilosher  v. 
Kansas  City,  St.  J.  dt  C.  B.  R.  Ob.  60  Mo.  303; 
Lewis,  Em.  Dom.  §  436, jp.  554;  Rochester  d 
J3.  R.  Co.  V.  Budlong,  10  How.  Pr.  289. 

Witnesses  were  properly  allowed  to  give 
their  opinions  as  to  value  of  lots  and  damages 
thereto,  rather  than  market  value  simply,  be- 
fore and  after  the  wrong  complained  of. 

The  only  means  of  getting  at  value  to  any 
extent  was  by  taking  the  opmions  of  witnesses 
who  knew  the  property ;  real  estate  dealers  who 
knew  the  estimated  value  of  the  lots,  and  the  ef- 
fect the  destruction  of  said  street  had  thereon. 

Lund  V.  Tyngsborough,  9  Gush.  86;  Carpen- 
ter V.  Wait,  11  Cush.  257;  Vandine  v.  Burpee, 
13  Met.  288,  46  Am.  Dec.  733;  Miller  v.  Smith, 
112  Mass.  475;  Bayley  v.  Eastern  R.  Co.  125 
Mass.  62;  Gossler  v.  Eagle  Sugar  Refinery,  103 
Mass.  331;  Moulton  v.  McOwen,  103  Mass.  587; 
Doward  v.  Great  Western  Ins.  Co.  109  Mass. 
884;  Beee/ier  v.  Denniston.  18  Gray,  854;  Fitch- 
burg  R.  Co.  V.  Freeman,  12  Gray,  401,  74  Am. 
Dec.  600;  Bieree  v.  Stocking,  11  Gray,  174; 
Shaw  V.  Charleatown,  2  Gray,  107;  Brady  v. 
Brady,  8  Allen,  101;  Boston  db  W.  R.  Corp.  v. 
Old  Colony  db  F.  R.  R.  Co.  8  Allen,  142;  Whit- 
man  v.  Boston  db  M.  R.  Co.  7  Allen,  313;  Gulf, 
C.  db  B.  F.R.  Co.  V.  Neeco  (Tex.)  March  24, 
1891;  Martin  v.  Chicago,  S.  F.  db  C.  R  Co.  47 
Ho.  App.  452;  Mills,  Em.  Dom.  §g  66-200; 
Eansas  City  v.  HiU,  80  Mo.  523;  Nevada  dbM. 
a.  Co.  V.  Be  Lissa,  103  Mo.  125;  Chicago,  S. 
F.  db  C.  R.  Co.  V.  McGrew,  104  Mo.  283. 

Real  estate  once  lawfully  dedicated  or  con- 
demned to  one  public  use,  cannot  be  lawfully 
appropriated  to  another  distinct  and  inconsist- 
ent public  use. 

Belcher  Sugar  Ref.  Co.  v.  St.  Louis  Grain 
Kiev.  Co.  82  Mo.  121;  Lee  v.  Tebo  db  N.  R.  Co. 
68  Mo.  178;  Hohher  v.  Kansas  City,  St.  J.  db 
C.  B.  RCo.eO  Mo.  803;  Combs  v.  Smith,  78 
Mo.  32;  Chicago,  S.  F.  dbC.B.  Co.  v.  McGrew, 
supra. 

On  petition  for  re/ieartng. 

•      

The  city  of  Kansas  had  no  power  to  destroy 
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the  street  contiguous  to  plaintiff's  property,  and 
could  not  confer  axiy  such  authority  on  the  de> 
fendant 

Glasgow  v.  St.  Louis,  87  Mo.  67^;  Julia  J^dg. 
Asso.  V.  BeU  Teleph,  Co.  88  Mo.  25b,  57  Am.  Rep. 
398;  Dubach  v.  Hannibal  d  St.  J.  R.  Co.  Hi^ 
Mo.  483;  Cummings  v.  St.  Louis,  90  Mo.  259; 
Householder  v.  City  of  Kansas,  83  Mo.  4S8;  Shee- 
hy  V.  Kansas  City  Cable  R.  Co.  94  Mo.  574; 
Werth  V.  Springfield,  78  Mo.  107;  Cross  v.  St. 
Louis,  K.  C.  db  N.  R.  Co.  77  Mo.  818;  Kansas 
City,  St.  J.  db  0.  B.  R.  Co.  v.  St.  Joseph  Termi- 
nal R.  Co.  97  Mo.  457;  St.  Louis  Transfer  R.Co. 
V.  St.  Louis  Merchants B.  T.  R.Co.  Ill  Mo.  666. 

Municipal  corporations  have  no  power  to 
alien  or  dispose  of  their  public  streets  for  any 
purpose  inconsistent  with  their  use  as  bigh> 
ways. 

Wood,  Nuisance,  1st  ed.  g  778. 

Authority  to  occupy  a  street  whether  ob- 
tained directly  from  the  legislature  or  from  a 
local  municipality  only  protects  the  company 
to  the  extent  of  the  public  right  or  easement  in 
the  street  and  leaves  the  company  to  deal  with 
private  rights  as  In  other  cases. 

Gray  v.  St.  Paul  db  P.  R.  Co.  First  Div.  18 
Minn.  315;  Cape  Girardeau  db  B.  M.  db  G. 
Road  Co.  V.  Renfroe,  58  Mo.  265;  Washington 
Cemetery  v.  Prospect  Park  db  G.  L  R.  Co.  68  N. 
Y.  591;  Re  NewTork  EUsv.R. Co.  70  N.Y.  827. 

The  act  complained  of  in  this  case  amounta 
to  a  total  destruction  of  the  street. 

2  Dill.  Mun.  Corp.  3d  ed.  §  600. 

TaU  V.  Missouri,  K.  db  T.  R.  Co.  64  Mo. 
149;  Glasgow  v.  St.  Louis,  87  Mo.  678;  Sheedy 
V.  JJnion  Press  Brick  Works,  25  .Mo.  App.  527. 

If  a  nuisance  results  in  a  permanent  injury 
to  the  realty  the  measure  of  damages  is  "  the 
diminution  in  market  value  of  the  land." 

Van  Hoozier  v.  Hannibal  db  St.  J.  R,  Co.  70 
Mo.  145;  Dickson  v.  Chicago,  R.  L  db  P.  R.  Co. 
71  Mo.  575;  Givens  v.  Van  Studdiford,  86  Mo. 
149,  56  Am.  Rep.  421;  Wood,  Nuisance,  2d 
ed.  p.  1004,  §  869;  Sedgw.  Damages,  8th  ed. 
§  947.  p.  63. 

In  an  action  for  a  nuisance,  actual  beneflta 
to  the  plaintiff's  estate  therefrom  cannot  be 
considered  either  in  defense  or  in  mitigation  of 
damages. 

Kimel  v.  Kimel,  42  N.  0.  121;  Francis  v. 
Sc/ioellkopf,  53  N.  Y.  162;  Sedgw.  Damages^ 
8th  ed.  §  65,  p.  87. 

The  general  rule  is  that  witnef  ses  must  state 
facts  and  not  their  Individual  opinions;  but 
there  are  exceptions  to  the  rule  as  well  estab- 
lished as  the  rule  itself. 

Eyerman  v.  Sheehan,  52  Mo.  221. 

When  the  subject  of  inquiry  is  so  indefinite 
and  general  in  its  nature  as  not  to  be  suscepti- 
ble of  direct  proof  the  opinion  of  witnesses  is 
admissible. 

Belch  V.  Missouri  Pac.  R.  Q?.  18  Mo.' App. 
80;  White  v.  Stoner,  Id.  540;  Chouteau  v.  St. 
Ijouis,  8  Mo.  App.  51 ;  St.  Louis,  V.  db  T.  H.  R. 
Co.  V.  Haller,  82  111.  208;  McReynolds  v.  Kan- 
sas City,  C.  db  S.  R.  Co.  110  Mo.  484;  St.  Louis 
db  S.  F.  R.  Co.  V.  Bradley,  54  Fed.  Rep.  630; 
r^avenworth,  T.  db  S.  W.  R.  Co.  v.  Paul,  28 
Kan.  816;  Sedgw.  Damages,  8th  ed.  §  1293. 

Bur^^ss*  t/. ,  delivered  the  opinion  of  the 
court : 
This  was  an  action  for  damages  to  an  abut- 
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ting  lotowner  for  building  the  Twelfth  Street 
Viaduct  <&  Cable  Railway  Line.  There  was 
A  trial  by  jury,  and  a  verdict  in  favor  of 
plaintiffs  for  $800.  After  an  unsuccessful 
motion  for  new  trial,  the  case  was  appealed 
to  the  Kansas  City  court  of  appeals,  and  from 
that  court  certified  to  this  court  upon  the 
:ground  that  a  constitutional  question  is  in- 
volved. 

Catharine  Spencer  was  the  owner  of  lots  6 
«nd  6,  in  block  67,  Turner  <&  Co*8  addition 
to  Kansas  City.  The  lots  were  in  what  were 
known  as  ** short  blocks,**  bein^  bounded  on 
the  north  by  Eleventh  street,  and  on  the  south 
by  Twelfth  street.  The  lots  are  each  24  feet 
in  width  and  35  feet  in  depth.  The  defend- 
ant was  authorized  by  the  city  to  build  a 
viaduct,  and  lay  its  street-car  line  along 
Twelfth  street.  This  viaduct  was  the  ap- 
proach to  the  Twelfth  street  incline,  by  which 
the  cable  line  runs  from  the  low  ground  in 
the  bottom  to  the  bluff.  The  contention  of 
plaintiffs  is  that  this  structure  was  a  change 
of  grade,  within  the  meaning  of  article  2, 
§21,  Const.  1875,  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  The 
•claim  of  plaintiffs  is  that,  m  the  construc- 
tion of  that  part  of  the  Twelfth  Street  Cable 
Bail  way,  that  part  of  said  street  on  which 
plaintiffs'  property  abuts  southward  was  to- 
tally destroyed,  so  that  it  could  not  be  used 
by  plaintiffs  in  connection  with  said  lots. 
Some  of  the  witnesses  testified  as  to  the  value 
of  the  lots  before  the  construction  of  the  via- 
•duct,  and  also  afterwards ;  and  some  of  them, 
who  were  introduceti  on  the  part  of  plaintiffs, 
testified,  over  the  objections  and  exceptions 
of  defendant,  as  to  the  amount  of  damages 
plaintiffs  sustained,  how  they  were  damaged, 
and  what  caused  such  damage.  To  allow  a 
witness  to  give  his  opinion  as  to  the  amount 
of  damages  sustained  in  any  given  case  is,  as 
a  general  rule,  usurping  the  province  of  the 
jury,  and  determining  for  them  a  question 
-of  which  they  are  peculiarly  the  judges,  and 
for  which  purpose  they  are  selected  in  all 
cases  sounding  in  damages,  and  where  there 
is  a  trial  by  jury.  This  is  the  rule  an- 
nounced by  this  court  in  the  case  of  Hurt  v. 
St.  Louis,  L  M.  A  8,  R,  Co.  94  Mo.  255 ; 
Belch  V.  Missouri  Pae,  R.  Co,  18  Mo.  App. 
€0 ;  White  v.  Stoner,  Id.  540.  And  especially 
is  this  true  when  the  inquiry  is  in  reference 
to  future  damages.  Hurt  v.  St.  Louis,  L  M. 
db  S.  R.  Co.,  supra,  and  authorities  cited. 
In  the  cases  of  Springfield  db  8,  R.Go.  v.  Cal- 
Jcins,  90  Mo.  638,  and  Nevada  d  Jf.  R.  Co. 
V.  DeLissa,  103  Mo.  125,  witnesses  were  al- 
lowed to  give  their  opinions  as  to  values, 
after  having  stated  their  knowledge  of  the 
property,  and  it  was  held  not  to  be  error. 
The  better  rule  seems  to  be  that  they  should 
only  state  facts,  and  to  leave  entirely  to  the 
jury  the  question  of  damages.  This  how- 
-ever,  was  not  reversible  error  in  this  case,  as 
the  measure  of  damages  was  fixed  by  instruc- 
tion No.  4,  given  on  behalf  of  defendant, 
^1-^1,  .<fot|>g  the  damages  to  be  the  difference 
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in  the  value  of  the  lots  before  the  construc- 
tion of  the  viaduct,  and  immediately  after- 
wards. The  same  may  be  said  with  reference 
to  the  evidence  of  the  witnesses  as  to  what 
caused  the  damage,  or  whether  or  not  the 
property  was  benefited.  It  was  not  reversi- 
ble error,  under  the  facts  In  this  case.  This 
is  not  a  proceeding  to  condemn  private  prop- 
erty for  public  use  by  the  exercise  of  the 
power  of  the  rieht  of  eminent  domain,  but 
IB  simply  an  action  ex  delicto,  and  is  not  like 
the  laying  of  a  railroad  track  on  the  surface 
of  a  street,  therebv  imposing  an  additional 
servitude,  or  making  a  new  and  improved 
public  use  thereof.  It  amounts  to  a  total 
destruction  of  the  street.  The  street,  having 
been  dedicated  to  public  use  for  ordinary 
purposes,  could  not  be  lawfully  appropriated 
to  another  distinct  and  inconsistent  public 
use.  Belcher  Sugar  Rs}.  Co.  v.  St.  Louis 
Grain  Elev,  Co.  82  Mo.  121,  and  authorities 
cited. 

While  contrary  opinions  have  been  main- 
tained with  great  ability  in  courts  of  other 
states,  and  by  elementarv  writers  of  much 
distinction,  tiie  rule  in  this  state  is  well  es- 
tablished that  in  cases  of  this  kind,  in  esti- 
mating benefits,  the  jury  should  be  restricted, 
in  estimating  such  benefits,  to  peculiar  and 
direct  benefits,  or  increase  of  value,  as  result 
to  the  lots  in  controversy,  in  which  other 
lots  in  the  same  locality  do  not  participate. 
The  advantages  to  be  considered  by  the  jury 
are  such  as  particularly  affect  the  lots  of 
plaintiffs,  and  are  not  advantages  of  a  gen- 
eral nature,  which  the  plaintiffs,  in  common 
with  their  neighbors,  whose  lots  are  not  dam- 
aged, derive  from  the  construction  of  the 
viaduct.  Lee  v.  Tebo  4k  N,  R,  Co.  ^  Mo. 
178 ;  Ho^Jier  v.  Kansas  City,  St.  J.  A  G.  B, 
B.  Co.  60  Mo.  803 ;  Conibs  v.  Smith,  78  Mo. 
82 ;  Chicago,  8.  F.  &  C.  R.  Co.  v.  McOrev, 
104  Mo.  282,  and  authorities  cited. 

The  right  of  the  plaintiffs  to  the  use  of  the 
street  adjoining  their  lots  is  as  much  prop- 
erty as  the  lots  themselves.  Lackland  v. 
North  MissouH  R.  Co.  31  Mo.  180 ;  House- 
holder  t.  City  of  Kansas,  83  Mo.  488 ;  SheOvn 
V.  Kansas  City  CdMe  R  Co.  9^  Mo.  674; 
Chicago  v.  Taylor,  125  U.  S.  165,  81  L.  ed. 
640 ;  Tate  v.  Missouri,  K.  diT.RCo.  64  Mo. 
149. 

We  are  unable  to  see  even  a  plausible  rea- 
son for  complaint  by  defendant  of  the  in- 
structions of  the  court  in  this  case,  as  the 
only  instructions  given  as  to  the  measure  of 
damages  were  given  at  its  request,  and  by 
the  court  of  its  own  motion,  which  were  in 
harmony  with  each  other,  and  with  the  views 
herein  expressed.  There  was  no  error  in  re- 
fusing instructions  asked  by  defendant,  as 
those  given  presented  the  case  to  the  iuiy 
manifestly  fair,  and  remarkably  favorable  to 
defendant,  and  the  plaintiffs  are  not  com- 
plaining. 

The  judgment  is  aJ^rrMd. 

All  concur. 

Rehearing  denied. 
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^  stipulation  not  to  en^^afg^  in  manu- 
ftusturin^  or  selUn^  fire  alarm  or  po- 
lice teloipraph  maehines  and  appa- 
ratiUfl  and  not  to  enter  into  oompetition  ?nth 
the  purchaser  of  the  business  for  the  period  of 
ten  years,  with  no  restriction  as  to  place  stipu- 
lated, which  is  entered  into  by  aimanufacturer 
on  the  sale  of  his  business  and  a  transfer  of  liis 
patents  used  therein,  is  void  on  the  irround  of 
public  policy  as  a  contract  in  restraint  of  trade, 
and  cannot  be  upheld  on  the  ground  that  it  con- 
-cems  property  and  businf«B  protected  by  pat- 
ents, or  because  the  restriction  is  necessary  to 
enable  the  purohaner  to  enjoy  what  was  pur- 
chased, even  If  that  could  be  regarded  as  a  test, 
or  because  it  relates  to  a  single  commodity  which 
is  not  of  prime  necessity,  and  not  a  staple  of  com- 
merce 

(October  87. 1898.) 

<^ROSS- APPEALS  by  plaintJflP  and  defend- 
J    ant  Crane  from  a  decree  of  the  Superior 


NOTB.— FaKdtty  of  contrMU  of  taie  in  restraint 
-cif  trade  without  limitation  of  place, 

Rettrainty  unlimited  cu  to  time  and  place, 

A  contract  without  restriction  as  to-  time  and 

*place,  restricting  a  pcurty  not  to  engage  in  the  same 

business  again,  is  void.   Taylor  v.  Saurman,  110  Pa- 

4S;  Maier  v.  Homan,  4  Daly,  168;  Alger  v.  Thacher, 

19  Pick.  51,  81  Am.  Deo.  119. 

An  agreement  never  to  to«r  vessels  in  oompeti- 
-tion  with  another  party  Is  too  indefinite  to  be  sus- 
tained.   Caswell  V.  Gibbs,  83  Mich.  881. 

And  on  a  sale  of  interest  in  a  partnership,  a  con- 
-traot  to  retire  and  **so  far  as  the  law  allows  from 
Xbe  trade  or  business  thereof  in  all  its  branches  and 
not  to  trade,  act,  or  deal  in  any  way  so  as  to  either 
•directly  or  indirectly  affect  the  said** — is  indefi- 
nite and  void.  Davies  v.  Davies,  L.  R.  86  Ch.  Div. 
^S9, 66  L.  J.  Ch.  962, 66  L.  T.  N.  B.  209.  86  Week.  Kep. 
«6. 

And  in  Mitchell  v.  Reynolds,  1  P.  Wms.  181,  which 
was  a  valid  contract  in  restraint  of  trade  limited  to 
«  particular  place,  Itfwas  stated  that  if  the  restraint 
iiad  been  general  in  its  terms  the  contract  would 
'liave  been  void. 

Bat  a  vendee  agreeing  to  pay  an  annuity  was 
compelled  to  comply  notwithstanding  the  vendor 
had  violated  his  part  of  the  same  contract  which 
provided  that  be  was  to  ^'leave  off  and  desist  from 
using  and  exercising  the  trade  ot  a  tailor  with  any 
of  the  customers  named  in  the  schedule,"  the  court 
holding  that  this  negative  agreement  was  not  a 
condition  precedent  to  the  other.  Hunlocke  v. 
Blackiowe,  28aund.  166,  note  1, 

The  California  Civil  Code,  §  1673,  provides  that  a 
•contract  restraining  a  profession,  trade,  or  business 
Is  void  except  in  the  sale  of  goodwill  as  to  county 
•or  city  and  a  dissolution  of  partnership. 

Georgia  Code,  12750,  provides  that  a  contract  in 
4ieneral  restraint  of  trade  is  void. 

See  also  sub-headii:  ^'Divisibility  of S'contract  in 
■general  restraint  of  trade;**  ^*  Restriction  as  to 
-time  but  not  as  to  place.** 

JXotgfbiUty  of  contract  in  general  restraintlof  trade, 
A  contract  in  general  restraint  of  trade  may  be 
sometimes  construed  as  divisible  or  as  limited  to  a 
Tartioular  place,  as  a  oontract/^not  to  engage  in 
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Court  for  Suffolk  Ooun^  in  an  action  to  enjoin 
the  manufacture  and  sale  of  fire  alarm  and  po- 
lice telegraph  apparatus  in  alleged  viola  ion  of 
a  contract, — Crane  appealing  from  so  much  of 
Uie  decree  as  enjoined  him  from  violating  the 
contract,  and  plaintiff  appealing  from  so  much 
as  refused  to  include  in  the  restraining  order 
the  defendant  Cole.     Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs,  VL  Storey  and  S.  L.  Powers  for 
plaintiff. 

Messrs.  S.  J.  Elder  and  Brackett  4k 
Roberts  for  defendant. 

Field,  Oh,  J,,  delivered  the  opinion  of 
the  court : 

The  plaintiff  company  and  the  defendant 
Crane  have  each  appeal^  from  the  decree  of 
the  superior  court.  The  principal  question 
is  whether  th&  following  stipulation  in  the 
contract  between  the  plaintiff  and  Crane  is 
void.  The  stipulation  is :  "  Said  Crane  fur- 
ther agrees  not  to  engage  in  the  business  of 
manufacturing  or  selling  fire  alarm  or  police 
telegraph  machines  and  apparatus,  and  not 
to  enter  into  competition  with  said  Gamewell 
Company,  either  directly  or  indirectly,  for 


the  business  of  well  driving**  is  construed  as  limit- 
ed  to  that  locality  and  Is  not  void.  Hubbard  v. 
Miller.  27  Mich.  IS,  15  Am.  Rep.  163. 

So  a  contract  not  to  engage  in  the  business  of 
maoufacturing  a  certain  article  at  X  **or  els4^ 
where**  will  be  sustained  as  to  the  locality  named. 
Smith*s  App.  113  Pa.  579. 

So  a  contract  not  to  enter  the  same  business  for 
five  years  at  X,  nor  to  interfere  with  any  agency 
now  established,  nor  compete  with  any  one  that 
may  be  established  whether  located  in  X.  *'or  else- 
where** is  void  as  to  the  general  reslraint  but  is  di- 
visible.   Thomas  v.  Miles,  3  Ohio  St.  274. 

So  a  sale  of  Interest  in  partnership,  where  the 
vendor  covenanted  **not  to  injure  said  sale  by  any 
action  whatsoever**  evidently  means  limited  to  that 
neighborhood.    Dethlefs  v.  Tamsen,  7  Daly,  354. 

And  the  same  was  held  in  regard  to  a  contraoft 
not  to  engage  in  a  particular  trade  at  this  or  ^^any 
other  place.**    Pelts  v.  Bichele,  82  Mo.  17L 

So  a  sale  on  dissolution  of  partnership  and  cove- 
nant to  retire  ^'altogether  from  business**  is  con- 
strued to  mean,  business  only  so  far  as  such  busi- 
ness or  place  injures  the  vendee.  Boardman  v. 
Wheeler,  16  N.  Y.  Week.  Dig.  825,  affirmed  in  fT 
Hun,  618. 

So  an  agreement  to  **qult  keeping  a  tavern**  as  • 
consideration  for  the  sale  of  land  that  another  de- 
sires to  use  for  a  tavern  is  valid,  and  will  be  limited 
to  the  place.  Heichew  v.  Hamilton,  8  G.  Greene. 
568. 

And  Curtis  v.  Gokey,  68  N.  T.  800, 6  Hun.  566.  sub- 
stantially states  the  same  doctrine,  but  this  was  not 
the  question  Involved  in  that  case. 

And  a  contract  not  to  sell  a  slave  was  construed  to 
bo  valid  ss  intended  to  retain  him  with  his  family* 
Turner  v.  Johnson,  7  Dana,  485. 

But  a  contract  that  the  lessor  during  the  lease 
will  not  carry  on  the  business  of  brewer  or  mer- 
chant or  agent  for  sale  of  ale  and  beer  at  S—or 
elsewhere,  or  in  any  manner  be  concerned  in  tho 
same  business  during  the  lease,  is  void.  Hinde 
V.  Gray,  1  Mann,  ft  G.  195, 1  Scott,  N.  B.  123, 4  Jur. 

Bestrictian  as  to  time  but  not  as  to  place. 
A  contract  restraining  a  party  from  engaging  la 
a  particular  trade  for  a  limited  time,  but  not  re- 
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the  period  of  ten  years  next  ensuing  after  the 
date  of  this  agreement.''  Crane  had  been  a 
manufacturer  of  fire  alarm  and  police  tele- 
graph apparatus  from  the  year  1856  to  1886, 
•when  the  contract  was  entered  into  which  is 
the  subject  of  this  suit.  From  the  year  1879 
to  January,  1891,  he  was  a  director  of  the 
plaintiff  company.  In  1881  he,  or  the  firm 
of  which  he  was  a  member,  entered  into  a 
contract  with  the  plaintiff  company  to  do  all 
of  its  manufacturing.  He  testified  that  the 
company  **  was  to  have  the  use  of  patents  of 
mine  for  the  term  of  ten  years,  and  to  give 
all  its  manufacturing  to  ifoses  C.  Crane  or 
Crane  &  Co. ,  and  they  agreed  not  to  compete 
with  the  Oamewell  Company  during  that 
time."  This  Is  the  contract  which  was  an- 
nulled by  the  contract  in  suit.  By  the  con- 
tract in  suit  Crane  sold  and  conveyed  to  the 
company  all  his  machinery,  tools,  draw 
cases,  and  other  property  usea  In  or  connected 
with  his  business  of  manufacturing  for  said 
company,  including  **  stock  supplies  partly 
manufactured,  and  raw  material  of  every 
kind  in  any  way  pertaining"  to  said  business 
of  manufacturing  in  his  factory  at  Newton 
Highlands,  in  Massachusetts,  and  he  agreed 
to  transfer  to  said  company  exclusive  rights 
under  and  control  of  all  letters  patent  for  fire 
alarm  and  police  apparatus  only,  owned  or 


controlled  wholly  or  in  part  by  him,  togetb 
with  exclusive  rights  under  and  control  of 
all  improvements  in  said  fire  alarm  and  po- 
lice apparatus  only,  made  by  him  up  to  tb» 
date  of  the  contract,  and  be  ^ave  to  said  com- 
pany the  "  first  option  to  purchase  or  obtain* 
exclusive  control  for  fire  alarm  and  police- 
purposes  only,  under  any  and  all  letters  pat- 
ent,   improvements  applicable  to  such  ap- 
paratus which  may  be  made  by  said  Crane 
during  the  term  of  ten  years  next  ensuing 
after  the  date  of  this  agreement, "  etc.     The 
consideration  to  be  paid  was  $30,000  in  cash. 
and  notes,  and  such  unwrought  stock,  ma- 
chinery, etc.,  as  was  on  hand  at  the  date  of 
the  transfer,  and  was  not  included  in  the 
schedule  attached  to  the  contract,  was  also- 
to  be  paid  for  at  the  ^'cost  price,  to  be  fixed 
by  appraisal."    Crane  also  agreed  to  let  his* 
factory  to  the  company  at  a  reasonable  rent 
if  tiie  company  desired  to  hire  it.    The  com- 
pany actually  paid  Crane  about  $47,000  aa> 
the  consideration  of  the  contract  and  the 
property  conveyed. 

The  plaintiff* contends  that  the  agreement 
**  not  to  engage  in  the  business  of  manufactur- 
ing or  selling;  fire  alarm  or  police  telegraph 
machines  and  apparatus,  and  not  to  enter  into- 
competition  with  said  Gkimewell  Company, 
either  directly  or  indirectly,  for  the  period 


■trioted  to  locality,  wfll  be  void.  Callahan  v.  Don- 
noUy,  45  CaL  1&^  13  Am.  Bep.  172;  Wiley  v.  Baum- 
gardner.  97  Ind.  M,  49  Am.  Bep.  427:  Bishop  v. 
Palmer,  146  Mass.  409. 

And  in  Saratoga  County  Bank  v.  King,  44  N.  T.87, 
It  was  conceded  by  both  parties  and  stated  by  the 
oourt  that  a  contract  of  sale,  restraining  the  vend- 
or from  engaging  in  the  same  budnees  for  thirty 
years,  and  not  restricted  as  to  place  was  void. 

Where  the  trade  was  world  wide  and  an  agent 
contracted  not  to  enter  like  business  for  three 
years  after  retirement,  nor  to  give  informatioa, 
this  was  held  under  the  circumstances  to  be  reason- 
able,—the  court  putting  it  on  the  ground,  **You,  the 
plaintiff,  shall  have  a  breathing  time  during  which 
we  will  abstain  from  using  the  knowledge  we  have 
acquli'ed."  Badlscho  Anilin  und  SodaFabrik  v. 
Schott  [1890]  W.  N.  188,  [1892]  8  Ch.  447.  See 
Hlnde  v.  Gray,  1  Mann,  ft  G.  19S,  1  Scott,  N.  B. 

128,4Jur.a92. 

Publie<Jtion», 

The  sale  of  the  interest  of  an  author  or  publisher 
In  a  Journal,  magazine,  paper,  or  literary  work  with 
an  agreement  not  to  publish  a  similar  work,  will  be 
protected  and  the  contract  upheld.  Brooke  v. 
Chitty,  2  Coop.  L  Cottenham,  216;  Ingram  v.  Stiff, 
6Jur,  N.  S.  947,83  I1.T.  195;  Ainsworth  v.  Bentley, 
14  Week.  Rep.  580;  Presbury  v.  Fisher,  18  Mo.  60. 

So  where  the  author  sold  a  copyright  and  con- 
tracted not  to  publish  any  other  work  to  prejudice 
of  it,  the  contract  will  be  valid  even  if  there  is  no 
piracy.  Barfleld  v.  Nicholson,  2  Sim.  ft  Stu.  1, 2  L.  J. 
Cb.90. 

SeereU  of  trade,  eomtxmnds^  and  medicine. 

A  contraot  of  sale  of  secret  processes  of  manu- 
facture or  composition  of  matter  or  machinery 
used  in  trade,  which  restrains  the  vendor  from 
using  the  same  or  imparting  his  knowledge  to 
others  or  selling  the  same  articles,  will  be  generally 
upheld  as  a  reasonable  contract.  Uagg  v.  Darley, 
47  L.  J.  Ch.  N.  S.  687, 88  L.  T.  N.  S.  312;  Bryson  v. 
Whitehead,  1  Sim.  ft  Stu.  74,  1  L.  J.  Ch.  42;  Alcock 
v.  Gibertson,  6  Dner,  76;  Jarvis  v.  Peck,  Hoffm. 
Oh.  479, 6  L.  ed.  1216, 10  Paige,  118,  4  L.  ed.  910;  Un- 
derwood v.i.8mith,  46  N.  Y.  S4R.  654;  Hard  v.  Seeley, 
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47  Barb.  428;  Tode  v.  Gross,  18  L.  B.  A.  6SS,  127  N. 
7.  480:  Vickery  v.  Welch.  19  Pick.  508;  Leather 
Cloth  Co.  V.  Lorsont,  L.  B.  9  Bq.  845,  89  Lb  J.  Ch.  88, 
21  L.  T.  N.  8. 661, 18  Week.  Bep.  572. 

And  where  the  vendor  sold  the  exclusive  right  to 
make  a  compound  witli  the  trade-mark  and  agreed 
not  to  use  the  name  of  the  vendor  on  any  similar 
preparation,  the  use  of  his  name  by  him  on  sale  of 
similar  drugs  will  be  restrained.  Brewer  v.  La- 
mar, 69  Ga.  666,  47  Am.  Bep.  766;  Oillis  v.  Hall, » 
Brewst.  342,  7  Phila.  428. 

But  spedflc  performance  wiU  not  be  enforced  ta 
favor  of  vendee  on  a  sale  of  medidne  compounded 
by  secret  process  where  the  vendee  obtains  tbe> 
sole  and  exclusive  right  to  purchase,  but  does  not: 
bind  himself  to  purchase  any  definite  quantt^. 
Barnes  v.  McAllister,  18  How.  Pr.  684. 

And  an  injunction  against  disclosure  of  secret 
process  by  vendor  was  refused  where  other  rem- 
edy was  provided  by  the  contracts  Nessle  v.  Reese* 
29  How.  Pr.  882. 

And  an  injunction  against  the  disclosure  of  secret 
process  of  making  a  compound  was  refuse<9 
where  the  vendee  had  failed  to  keep  his  part  or 
the  contract.  New|York  Chemical  Co.  v.  Halleok, 
16  N.  Y.  Supp.  617. 

And  an  agreement  not  to  manufacture  or  sell 
**8aid  liquid  extract,  (Enothera,**  will  not  prevent 
the  manufacture  and  sale  of  other  preparations 
from  the  same  herb,  made  in  a  different  manner 
and  possessing  different  quidities  which  all  drug- 
gists could  make.    Garrison  v.  Kute.  87  111.  2)&. 

And  in  Williams  v.  Williams,  8  Meriv.  157.  an  in- 
junction to  prevent  a  partner  from  dlpcioslng  a 
secret  medicine  for  the  eye  was  refused,  but  no* 
question  as  to  restraint  of  trade  was  discussed  and 
the  court  held  that  no  secret  was  involved.  9ee 
also  Badische  Anilin  und  Soda  Fabrik  ▼.  Bolwtt 
a892]  W.  N.  188,  [18803  8  Bxch.  447. 

Patented  orttelct. 

This  subdivision  is  not  intended  to  include  mat* 
ters  as  to  the  patent  laws,  or  rights  acquired  under 
letters  patent,  but  only  contracts  of  sale  in  whieb 
the  question  of  monopoly  or  restraint  of 
arises  out  of  the  contract  itself  as  in  the  main 
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of  ten  years,"  etc.,  is  Dot  void  as  being  in 
restraint  of  trade — First,  because  it  is  an 
agreement  pertaining  to  "property  and  busi- 
ness protected  by  patents;"  secondly,  because 
tbe  restraint  is  coextensive  only  with  the 
business  sold,  and  is  necessary  to  enable  the 
company  to  enjoy  fully  what  it  has  bought 
and  paid  for ;  and,  thirdly,  because  it  relates 
to  a  single  commodity,  not  of  prime  neces- 
sity, and  not  a  staple  of  commerce.  See  Cen- 
tral Shade  Roller  Co,  v.  Cuahman,  143  Mass. 
853  ;  Morse  Twist  Drill  &  Much.  Co.  v.  Morse, 
103  Mass.  73,  4  Am.  Hep.  618;  Glaucetter 
Isinglass  <&  Qlue  Co,  v.  Russia  Cement  Co. 
154  Mass.  92,  12  L.  R.  A.  568.  There  s^ems 
to  be  no  reason  why  the  defendant  Crane 
should  not  assign  the  patents  and  inventions 
which  he  agreed  to  assign,  if  there  are  any, 
and  no  serious  objection  has  been  raised  by 
the  defendant  on  this  part  of  the  case.  The 
defendant  contends  that  he  has  a  right  to  as- 
sist in  forming  a  corporation,  and  tO  act  as 
one  of  its  officers,  the  business  of  which  is 
to  manufacture  and  sell  fire  alarm  and  police 
telegraph  machines  which  are  not  made  under 
any  patents  owned  by  the  plaintiff,  or  under 
any  patents  which  he  has  agreed  to  assign 
to  the  plaintiff,  or  which  the  plaintiff  has 
elected  to  purchase,  under  the  option  ^iven 
in  the  contract,  even  althou|^h  by  so  doing 
he  enters  into  competition  with  the  plaintiff 


in  its  business.  He,  in  effect,  concedes  that, 
so  far  as  the  business  is  protected  by  patents 
which  he  has  assigned  or  agreed  to  assign, 
the  restraint  is  valid.  It  appears  that  there 
are  "a  dozen  or  fifteen  concerns  in  the  United 
States  engaged  in  a  somewhat  similar  busi- 
ness. "  The  defendant  testified  that  he  looked 
up  the  number  of  patents  pertaining  to  this 
branch  of  the  art  in  1881,  and  that  there  were 
then  about  500.  Tbe  defendant  contends  that 
he  ought  to  be  able  to  use  his  own  patents 
for  subsequent  improvements  applicable  to 
such  apparatus  if  the  plaintiff  does  not  elect 
to  purchase  them ;  that  he  was  previously  a 
manufacturer  of  fire  alarm  and  pol  ice  tele- 
graph apparatus,  and  not  a  seller  thereof ;  that 
the  good  will  which  attached  to  his  business 
was  that  of  a  manufacturer  who  did  not  sell 
his  manufactures  in  the  market ;  and  that  it 
is  against  public  policy  that  he  should  be 
restrained  nx>m  exercising  his  peculiar  skill 
anywhere  in  the  United  St-ates  or  in  the  world 
for  the  period  of  ten  years.  The  apparatus 
as  the  defendant  contends,  which  he  has  a 
rijBcht  to  manufacture  and  sell  is  not  secret 
machinery,  and  is  not  protected  by  any  pat- 
ents which  the  plaintiff  owns  or  has  a  right 
to  control,  but  is  apparatus  either  not  pro- 
tected by  patents  at  all,  or  by  patents  of  his 
own,  or  of  some  other  persons  who  may  choose 
to  employ  the  defendant.    The  only  ground. 


A  saJe  of  business  of  manufacturloR  patented 
machinery,  whereby  vendor  oontracted  not  *^to 
manufacture,  sell,  or  caase  to  be  sold  any  aand- 
paperlngr  machines  of  any  description"  unless  with 
consent  of  vendor.  Is  void,  as  It  is  unlimited  as  to 
time,  place,  or  circumstances  and  does  not  relate 
to  buBineiffi  secrets,  trade-marks,  or  patents.  Ber- 
lin Mcmfa.  Works  Y.  Perry,  71  Wis.  496. 

This  case  is  in  harmony  with  the  main  case  and 
quite  similar  except  that  it  .Is  not  limited  as  to 
time. 

But  a  contract  not  to  make  any  other  machines, 
durioflT  tbe  life  of  a  patent,  except  such  as  are 
covered  by  the  same,  which  is  assifrned  to  the 
vendee,  will  be  sustained.  Jones  v.  Lees,  1  Hurlst. 
ft  N.  189,  28  L.  J.  Excb.  9,  2  Jur.  N.  8.  645. 

And  a  sale  of  business  and  patents  where  the 
ven^iora  agreed  not  to  engage  In  business  in  oppo- 
sition will  be  valid,  and  an  advertising  gift  of  simi- 
lar articles  will  be  a  fraud  on  the  rights  of  the 
vendee.  Mackinnon  Pen  Cfo.  ▼.  Fountain  Ink  Oo. 
16  Jones  ft  S.  442. 

So  a  contract  by  the  vendor  not  to  do  any  act 
which  may  injure  the  vendee  in  his  business  will 
be  upheld,  where  the  plaintiff  was  to  have  the 
right  to  purchase  all  future  improvements  in  ma- 
chinery made  by  vendor.  Morse  Twist  Drill  ft 
Macb.  Co.  V.  Morse,  108  Mass.  73, 4  Am.  Rep.  S18. 

So  where  tbe  vendor  of  business  and  patents  for 
making  guns  and  ammunition,  covenanted  for 
twenty-five  years  not  to  engage  in  trade  or  busi- 
ness of  manufacture  of  guns,  gunmountinga,  gun- 
powder, ammunition,  or  competing  business,  pro- 
vided that  the  restriction  should  not  apply  to  other 
explosives  than  gunpowder  or  other  business  and 
vendee  to  have  the  benefit  of  the  defendant's  in- 
ventions, it  was  held  to  be  a  reasonable  and  valid 
contract.  Maxim-Nordenfeldt  Guns  ft  A.  Ck).  v. 
Nordeofeldt  \.l9as\  1  Cb.  680. 

And  a  compromise  of  a  suit  for  infringement  of 
a  patent  whereby  a  party  for  a  license  for  a  certain 
time  agreed  not  to  manufacture  **cemented  hams 
of  any  kind  without  your  consent  during  the  ez- 
isteoce  of  your  patent**  was  valid  and  was  con- 
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strued  to  mean  ^'similar  cemented  hams.**    Billings 
V.Ames,  82  Mo.  206. 

The  Joint  owner  of  a  patent  may  stipulate  that 
one  alone  shall  conduct  the  business.  Ellnsman  v« 
Parkhurst,  60  U.  8. 18  How.  289, 16  L.  ed.  886. 

OontrcLcls  of  purchOM. 

A  contract  by  which  the  vendor  is  to  control  the 
market  or  trade  at  that  place  is  invalid.  Amot  v« 
Pittston  ft  B.  Coal  Co.  68  N.  7.  668, 28  Am.  Rep.  190, 
reversing  2  Hun,  601:  Crawford  v.  Wick.  18  Ohio  St. 
190. 08  Am.  Dec.  108;  Pacific  Factor  Co.  v.  Adler,  90 
Cal.  1110. 

But  a  contract  by  a  mining  company  with  mer- 
chants to  furnish  them  tbe  trade  of  their  miners 
for  a  proportion  of  the  sales,  is  not  void  as  it  is  re- 
stricted to  that  place  and  is  violated  by  opening  a 
rival  store.  George  v.  Bast  Tennessee  Coal  Co.  16 
Lea,  466,  64  Am.  Rep.  426.  ' 

And  a  contract  of  sale  by  which  the  vendor  lim- 
its the  manner  by  fixing  the  prices  at  which  he 
may  buy  and  sell  a  certain  article  is  not  a  restric- 
tion on  trade  and  is  valid  if  based  on  a  sufficient 
consideration.  Long  v.  Towl,  42  Mo.  646,  97  Am. 
Dec.  856. 

So  a  contract  binding  the  vendee  to  use  exclu- 
sively articles  of  vendor's  manufacture  is  not 
void.  Brown  v.  Uounsavell,  78  111.  680;  Ebling  v. 
Bauer,  17  N.  Y.  Week.  Dig-  407;  Chicago,  St.  L.  ft  N. 
O.  R.  Co.  V.  Pullman  Southern  Oar  Co.  139  (J.  S.  79, 
86  L.  ed.  97. 

But  a  contract  to  handle  only  the  beer  of  the 
vendor's  make  will  not  be  enforced  unless  good 
beer  is  provided.    Holcombe  v.  Hew.3on,  2  Campb 
801;  Thornton  v.  Sherratt,  8  Taunt.  529. 

And  a  contract  to  take  beer  of  A.  only  is  avoided 
when  A.  sells  his  brewery  to  C.  who  removes  it 
some  two  miles  farther  distant.  Doe  v.  Reld,  10 
Bam.  ft  C.  849. 

This  note  is  intended  to  include  matters  about 
sales  only,  and  cases  of  ^'contracts  for  employ- 
ment;** '^covenants  running  with  the  land;**  ^^sale 
of  good  will;**  or  ''monopoly  associations,**—  are  not 
included.  L  T. 
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then,  on  which  this  restriction  can  be  main- 
tained is  that  it  is  reasonably  necessarjr  for 
the  beneficial  enjoyment  by  the  plaintiff  of 
the  property  it  bought  of  the  defendant,  or, 
if  this  is  not  so,  that  the  law  in  modern  timea 
does  not  regard  such  an  aj^reement  as  against 
public  policy.  So  far  as  we  are  aware,  in 
every  modern  case  in  this  commonwealth, 
except  one,  where  a  contract  in  restraint  of 
trade  has  been  held  ralid,  the  restriction  has 
been  limited  as  to  space. 

In  Taylor  r.  Blanehard,  18  Allen,  870,  90 
Am.  Dec.  208,  the  parties  entered  into  a 
partnership  for  carrying  on  "the  trade  or 
business  of  manufacturing  shoe  cutters,"  and 
it  was  provided  that  ''at  whatever  time  the 
said  copartnership  shall  be  determined  and 
ended"  the  defenaant  ''shall  not,  nor  will  at 
any  time  or  times  hereafter,  either  alone  or 
jointly  with  or  as  agent  for  any  person  or 
persons  whomsoever,  set  up,  exercise,  oi^ 
carry  on  the  said  trade  or  business  of  manu- 
facturing and  selling  shoe  cutters  at  any  place 
within  uie  aforesaid  commonwealth  of  Mas- 
sachusetts, and  shall  not,  nor  will  set  up, 
make,  or  encourage  any  opposition  to  the  said 
trade  or  business  hereafter  to  be  carried  on" 
by  the  plaintiff.  The  manufacture  of  shoe 
cutters  was  an  art,  which  could  be  carried 
on  only  by  persons  instructed  in  it,  and  the 
business  was  confined  to  the  plaintiff  and 
three  other  persons;  but  the  court  held  the 
agreement  void. 

In  Bishop  v.  JMmsr,  146  Mass.  469,  the 
plaintiff,  being  engaged  in  the  manufactur- 
ing and  selling  or  bedquilts  and  comfort- 
ables, conveyed  to  the  defendant  his  "entire 
business  plant  and  enterprise  as  a  manufact- 
urer of  and  dealer  in  bedquilts  and  comfort- 
ables," together  with  the  good  will  of  the 
business,  and  all  the  machinery,  implements, 
and  utensils  used  by  him  in  said  business, 
and  agreed  "that  for  and  during  the  period 
of  five  vears  from  the  date  hereof  he  will  not, 
either  directly  or  indirectly,  in  his  own  name 
or  in  the  name  of  any  other  person  or  persons, 
continue  in,  carry  on,  or  engage  in  the  busi- 
ness of  manufacturing  or  dealing  in  bedquilts 
or  comfortables,  or  of  any  business  of  which 
that  may  form  any  part."  It  was  held  that 
this  was  clearly  illegal  and  void  as  being  in 
restraint  of  trade,  because  not  limited  as  to 
space.  See  also  Alffer  v.  Thacher,  19  Pick. 
61,  31  Am.  Deo.  119;  Pierce  v.  Fuller,  8 
Mass.  223,  226,  6  Am.  Dec.  102 ;  Perkins  v. 
Lyman,  9  Mass.  522;  Stearns  v.  Barrett,  1 
Pick.  443,  11  Am.  Dec.  223 ;  Palmer  v.  Steb- 
bins,  8  Pick.  188.  15  Am.  Dec.  204 ;  Oilman 
V.  Bwight,  13  Grav,  356,  74  Am.  Dec.  634 ; 
Angier  v.  Webber,  14  Allen,  211,  92  Aip.  Dec. 
748 ;  Dean  v.  Emerson,  102  Mass.  480 ;  Dtnght 
▼.  Hamilton,  113  Mass.  176 ;  Boutelle  v.  Smith, 
116  Mass.  ill ;  Bopes  v.  Upton,  126  Mass. 
258 :  Handforth  v.  Jackson,  150  Mass.  149. 

The  case  of  Morse  Tioist  Drill  <fh  Maeh,  Oo, 
▼.  Morse,  supra,  is  the  case  referred  to  as  an 
exception.  The  question  arose  upon  de- 
murrer. The  agreement  of  the  defendant 
was  not  only  to  transfer  his  patents,  machin- 
ery, etc.,  and  all  improvements  and  inven- 
tions, but  "  that  he  will  use  hi 3  best  efforts 
for  the  perfecting  of  improvements  in  the 
business  and  manufacture,  and  for  such  alter- 
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ations  and  combinations  as  may  tend  to  in- 
sure the  success  of  the  same  and  of  the  com- 
pany,"  and  that  he  "will  do  no  act  that  may 
injure  the  com|)any  or  its  business,  and  that 
he  will  at  no  time  aid,  assist,  or  encourage 
in  any  manner  any  competition  against  the 
same. "  He  also  agreed  "  to  serve  as  the  su- 
perintendent of  the  company  for  three  years,* 
etc.  The  plaintiff  company  was  formed  by 
the  defendant  and  others,  and  the  defendant's 
business  was  transferred  to  it.  He  was  a 
stockholder,  and  was  made  superintendent. 
The  plaintiff  agreed  to  employ  the  defend- 
ant for  three  years,  and  he  was  actually  em- 
ployed as  superintendent  up  to  the  time  he 
entered  upon  a  competi  n^  business.  The  case 
seems  to  have  been  decided  on  the  ground 
that  the  defendant  had  agreed  to  give  to  the 
plaintiff  his  exclusive  services  with  reference 
to  his  mechanical  skill  and  ingenuity  in  all 
improvements,  alterations,  and  combinations 
which  would  tend  to  insure  the  success  of 
the  plaintiff  in  manufacturing  twist  drills 
and  collets.  The  court  says  that  "the  same 
principle  that  enables  a  partner  to  bind  him- 
self to  do  nothing  in  competition  with  the 
business  of  the  firm  ought  to  applv  to  him.* 
The  opinion  proceeds  to  consider  the  English 
cases  where  the  restriction  was  held  not  to 
extend  beyond  the  good  will  of  the  business 
which  was  the  subject  of  the  sale,  or  was  not 
greater  than  the  interests  of  the  vendee  re- 
quired, and  was  not  unreasonable  in  view  of 
all  the  circumstances.  This  doctrine,  in 
England,  has  been  carried  very  far.  See 
Davies  ▼.  Davies,  L.  R.  86  Ch.  DiT.  859. 

In  this  country  the  courts  generally  have 
not  gone  so  far,  but  the  old  law  has  been  a 
good  deal  modified  in  some  jurisdictions  in 
view  of  modem  methods  of  doing  business. 
See  Oregon  Steam  Na/9.  Co,  ▼.  WinMr,  87  U. 
S.  20  Wall.  64,  22  L.  ed.  816 ;  F<noU  v.  Park, 
181  U.  S.  88,  83  L.  ed.  67 ;  Ellerman  r.  Chi- 
cago Junction  JR.  db  Union  Stockyards  Oo.  49 
N.  J.  Eq.  217 ;  Western  Wooden-  Ware  Aeso, 
V.  Starkey,  84  Mich.  76,  11  L.  R.  A.  603; 
Matthews  v.  Associated  Press  of  State  of  N.  7. 
136  N.  Y.  838 ;  Oliver  v.  ChUmore,  52  Fed. 
Rep.  562 ;  Diamond  Match  Co.  v.  Boeber,  106 
K.  T.  473,  60  Am.  Rep.  464 ;  Wiitney  v. 
Slayton,  40  Me.  224. 

In  the  present  case  the  plaintiff  did  not 
buy  the  good  will  of  a  mercantile  business, 
and  the  defendant  Crane  had  no  customers  for 
fire  alarm  and  police  telegraph  machines  and 
apparatus.  The  plaintilf  ^ets  everything  it 
bought  if  in  gets  the  tangible  property  and 
the  letters  patent  and  the  improvements  which 
the  defendant  Crane  agreed  to  convey.  The 
stipulation  that  Crane  will  not  for  ten  years 
manufaoture  or  sell  fire  alarm  or  police  tel- 
egraph machines  and  apparatus,  although 
under  patents,  in  which  case  it  has  refused 
to  buy,  or  Under  no  patent  at  all,  will  tend 
to  give  the  plaintiff  a  monopoly  of  the  busi- 
ness. To  exclude  a  person  from  manufactur- 
ing or  selling  anywhere  in  the  United  States 
or  in  the  wond  machinery  designed  for  cer- 
tain purposes,  in  which  that  person  has  ac- 
quired great  skill,  may  operate  to  impair  hit 
means  of  earning  a  living.  The  stipulation 
seems  to  us  to  be  something  more  than  is  rea- 
sonably necessary  to  protect  the  plaintiff  in 
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the  enjo3^eDt  of  the  property  it  hought,  eren 
if  that  shonld  be  adopted  as  the  test,  upon 
-which  we  express  no  opt o loo.  The  principal 
object  of  the  stipulation  was,  we  think,  to 
prevent  the  manufacture  or  sale  by  the  de- 
fendant of  any  instruments  which  would 
serve  the  same  purpose  as  those  made  and 
sold  by  the  plaintiff,  and  thus  to  enable  the 
plaintiff  more  completely  to  control  the 
market.  Large  cites  and  towns  cannot  well 
do  without  some  kind  of  fire  alarm  and  po- 
lice telegraph  apparatus,  and  it  is  an  article 
of  necessity  for  such  municipalities.  We 
are  of  the  opinion  that  under  our  decisions 
the  stipulation  must  be  pronounced  void  as 
against  public  policy.  If  there  is  to  be  a 
change  in  the  law,  as  heretofore  many  times 


I  declared  by  this  court,  we  think  it  is  for  the 
legislature  to  make  it.  See  Pacifie  Factor 
Co,  V.  AdUr,  90  Cal.  110;  Taylor  v.  Saur- 
man^  110  Pa.  3 ;  Richardson  v.  Bti?U,  77  Mich. 
632.  6  L.  R.  A.  457 ;  IIerre$koff  v.  BouHneau, 
17  R.  I-  8.  -8  L.  R.  A.  469 ;  Strait  v.  National 
Harrow  Co,  18  N.  Y.  Bupp.  224;  Anderson 
V.  Jett,  89  Ey.  875,  6  L.  R.  A.  390 ;  Urmston 
v.  WkiteUgg  Bros,  68  L.  T.  N.  8.  455 ;  PerU 
V.  aaalfeld  [1892J  2  Ch.  149. 

For  these  reasons  a  majority  of  the  court 
are  of  opinion  that  the  decree  against  Crane 
should  he  substantially  affirmed  as  to  tfts  assign- 
ment  of  patents  and  inventions  and  as  to  costs, 
and  shotUd  be  reversed  as  to  tlie  rest,  TJie  ds- 
eree  in  fator  oj  OoU  should  be  affirmed,     ' 

So  ordered* 


NORTH  CAROLINA  SUPREME  COURT. 


Dennis  SIMMONS 

NORFOLK  &  BALTIMORE  STEAMBOAT 

CO.,  Appt. 

018  N.  a  147.) 

1.  It  im  gnfllcient  groimd  lor  the  iHiwolii>' 
tlon  of  ft  oorporfttion  that  it  has  removed  its 
prlndpel  place  of  businesB  and  all  of  its  agencies 
from  the  state  of  its  creation,  in  contravention  of 
the  poiicy  of  the  state  as  evinced  by  its  general 
syatem  of  legislation. 

8.  A  proeeedlng  Ibr  the  iHaaolattoa  of  a 
eoi'pOTfttton  In  which  the  summons  is  improp- 
erly made  returnable  in  term  before  the  court 
may  properly  be  remanded  for  the  purpose  of 
amending  tbe  summons  so  as  to  make  it  retum- 
abla  before  the  clerk  on  a  day  certain. 

(October  2A.180S.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  Martin  County  ap- 
pointing a  receiver  with  a  view  to  its  dis- 
solution.   Affirmed, 

The  facts  are  stated  in  the  opinion. 
Mr,  JftBses  E.  Moore  for  appellant. 
Mr.  Don  Oilliftm  for  appellee. 

Shepherdf  Ch,  J.,  delivered  the  opinion 
of  the  court : 

This  proceeding  is  broufl^ht  for  the  purpose 
of  obtaining  a  decree  of  dissolution  against 
the  defendant  company,  and  the  most  im- 
portant question  to  be  considered  is  whether 
the  complaint  sets  forth  facts  sufficient  to  en- 
title the  plaintiff  to  the  relief  prayed  for. 
The  defendant  was  incorporated  under  the 
general  act  for  the  formation  of  corporations 
(Code,  chap.  16),  and  it  is  therein  provided, 
among  other  things,  that  all  corporations  so 
created  maj  be  dissolved  by  ** special  proceed- 
ings" instituted  by  anv  corporator  **for  any 
abuse  of  its  powers  to  the  injury  of  the  plain- 
tiff or  of  the  corporators,  or  of  its  creditors 
or  debtors."  Section  694.  The  articles  of 
incorporation  provide  that  the  business  of  the 
defendant  shall  be  the  ^  transportation  of  pro- 
duce and  merchandise  and  all  other  kinds  of 
freight  and  passengers  to  and  from  the  various 

Nora.— There  seems  to  be  little  direct  authority 
on  the  point  above  decided,  and  this  is  reviewed  in 
the  opinion  of  the  courU 
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landings  on  the  Roanoke  river  in  North  Car* 
olina  to  and  from  the  cities  of  Norfolk,  in 
Virginia,  and  Baltimore,  in  Marvland,  and 
to  and  from  said  cities  to  the  saia  landings, 
and  to  and  from  all  other  points  intermedi- 
ate between  said  river  and  said  cities ;  and 
its  principal  place  of  business  shall  be  at 
Williamston,*^  in  this  state.  The  plaintiff, 
who  is  one  of  the  corporators,  alleges  that  in 
18(f7  the  control  and  management  of  the  de- 
fendant corporation  passed  into  the  hands  of 
nonresident  stockholders,  '^ since  which  time 
the  original  aim  and  purpose  of  said  corpo- 
ration has  been  departed  from,  the  value  of 
the  company's  property  greatly  depreciated, 
the  business  fallen  away,  and  its  gen- 
eral affairs  gradually,  but  steadily,  grown 
worse."  It  is  further  alleged  ''that  for  more 
than  a  year  now  past  the  defendant  company 
has  altogether  ceased  to  operate  said  ports,  or 
any  of  them,  within  this  state ;  that  no  single 
agency  or  place  of  business  has  been  main- 
tained within  this  state,  and  that  the  town 
of  Williamston  has  been  absolutely  discon- 
tinued as  the  principal  place  of  busiDess  of 
said  company,  as  required  bv  said  article  of 
incorporation."  ''It  is  a  tacit  condition  of  a 
grant  to  a  corporation  that  the  grantees  shall 
act  up  to  the  end  or  design  for  which  they 
are  incorporated ;  and  hence,  through  neglect 
or  abuse  of  its  franchises,  a  corporation*  may 
forfeit  its  charter  as  for  condition  broken,  or 
for  breach  of  trust.  The  duties  assigtied  by 
an  act  of  incorporation  are  conditions  anne)ced 
to  the  grant  of  the  franchises  conferred  (Ang. 
&  A.  Corp.  g  776),  and  duties  implied  are 
equally  obligatory  with  duties  expressed, 
and  their  breach  is  visited  by  the  same  con- 
sequences." Atty-Oen.  v.  Petersburg  <fe  R,  R, 
Co.  28  N.  C.  456;  Field,  Priv.  Corp.  456, 
note. 

It  has  been  held,  without  reference  to  any 
express  provision  of  law  or  specific  require- 
ment of  the  charter,  that  it  is  tbe  duty  of  a 
corporation  to  keep  its  principal  place  of 
business,  its  books  and  records,  and  its  prin- 
cipal officers,  within  the  state  which  incor- 
porated it,  to  an  extent  necessary  to  the  full- 
est jurisdiction  and  visitorial  power  of  the 
state  and  its  courts,  and  the  efficient  exercise 
thereof  in  all  proper  cases  which  concern  said 
corporation.    State  v.  Miltoaukee,  L,  S.  db  W. 
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It.  Co.  45  Wis.  579.  In  commenting  upon 
this  decision,  Mr.  Morawetz  (Priv.  Corp. 
861)  says:  **Thi8  doctrine  is  correct  only 
provided  the  legislature  has  expressed  the 
policy  of  the  state  by  some  special  enact- 
ment, or  by  a  general  system  of*  legislation 
regarding  incorporated  companies.  There  is 
no  such  rule  at  common  law.  It  Is  always 
implied  in  the  grant  of  a  charter  of  incorpora- 
tion, where  there  is  no  indication  to  the  con- 
trary, that  the  company  shall  have  its  cen- 
tral office  or  place  of  management  in  the  state 
under  whose  laws  it  was  organized.  This 
however,  is  merely  a  rule  applicable  to  the 
construction  of  charters  in  determining  the 
intention  of  the  corporators  and  of  the  state, 
and  is  not  an  arbitrary  rule  of  Ihw.  "  Accept- 
ing the  principle  as  thus  modified,  and  ap- 
plying it  to  a  corporation  doing  business, 
like  the  defendant,  exclusively  under  a 
charter  granted  in  this  state,  it  would  seem 
very  clear  that  by  the  policy  of  our  laws,  as 
indicated  by  ** general  system  of  legislation," 
the  duty  rererred  to  is  imposed  upon  the  de- 
fendant. We  have  many  statutes  which 
plainly  contemplate  that  such  a  corporation 
shall  keep  its  principal  place  of  business — 
certainly  some  of  its  agencies— within  the 
limits  of  the  state.  Of  such  are  sections  863 
And  863  of  the  Code,  relating  to  the  attach- 
ment of  shares  of  stock  in  corporations,  and 
the  interests  and  profits  thereon,  and  author- 
izing the  service  of  a  certified  copjr  of  the 
warrant  of  attachment  on  ''the  president  or 
other  head  of  the  association  or  corporation, 
or  with  the  secretary,  cashier,  or  managing 
agent  thereof."  Of  such  also  are  the  pro- 
Yisions  of  section  694,  Id.,  authorizing  the 
dissolution  of  the  corporation  upon  the  re- 
turn of  an  execution  unsatisfied  upon  a  judg- 
ment docketed  in  the  superior  court  of  the 
county  **  where  it  has  its  only  or  principal 
place  of  business."  Reference  may  also  be 
had  to  the  visitorial  powers  conferred  upon 
the  board  of  railroad  commissioners,  which, 
together  with  other  provisions  of  the  law, 
clearly  show  that  a  corporation  of  this  char- 
acter cannot  entirely  withdraw  all  of  its  of- 
ficers and  agencies  from  the  state.  The  de- 
cision in  State  v.  Milwaukee,  L,  S.  dt  W,  B, 
09.,  supra^  was  based  to  some  extent  upon 
sinular  statutory  provisions,  and  the  general 
principle  of  that  case  has  been  here  discussed 
for  the  purpose  of  showing  that  the  express 
provision  of  the  charter  of  the  defendant, 
requiring  its  principal  place  of  business  to 
be  at  Williamston,  in  this  state,  may  well 
be  sustained  by  the  general  policy  of  our 
laws.  The  case  is  also  direct  authority  that 
such  a  violation  by  a  corporation  of  its 
cliarter  is  "an  ibuse'and  misuser  of  its  cor 
intraie  powers,"  and  is  within  the  spirit  and 
iniaiiing  of  our  statute  upon  the  subject. 
Without  considering,  then,  the  other  causes 
ai^signed  in  the  complaint,  we  are  of  the 
opinion  that  the  persistent  violation  of  the 
charter  in  withdrawing,  as  alleged,  the  prin- 
ci|>al  place  of  business  from  Williamston, 
and  all  of  its  agencies  from  the  state,  would 
authorize  the  court  to  decree  a  dissolution 
or  the  defendant  corporation.  Atty-Qen,  v. 
Fttfrnhurg  db  H.  Ji.  Co.  stipra. 

The  summons  in  this  proceeding  was  im- 
properly  made  returnable  to  the  superior 
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court  in  term,  and  his  honor  remanded  the 
proceeding,  with  directions  that  the  summcMia 
be  amended  so  as  to  make  it  returnable  be- 
fore the  clerk  on  a  day  certain.  This  oider, 
together  with  the  other  directiona  to  the 
clerk,  is  fully  sustained  by  the  principle 
laid  down  in  Eppe  v.  Ft&wera,  101  N.  C.  158l 
The  judgment  muei  be  affirmed. 


STATE  of  North  Carolina 
Thomas  JONES  ei  oL 

(USN.aen.) 


1*  The  burden  of  showlii^  that  a  _ 
Is  Illegally  detained*  when  held  under  a 
regular  mittimus.  Is  upon  the  prisoner,  as  the 
mittimus  is  8ufflolent«  prima  laoie,  to  show  legal 
detention. 

8.  The  presumption  of  innooenoe  does 
not  apply  on  an  applioation  for  a  writ  of  ha- 
beas corpus  Xxj  one  held  under  a  oommltment. 

(November  »,  18B8.) 

KOTS.— Prefumptfon  of  innooenee  in  habeae  torpiu 

proeeedfnQt* 

In  those  jurladiotionB  in  whioh  the  question  of 
the  iDnooenoe  of  a  prisoner  is  not  open  to  ooDBd- 
eration  in  a  habeas  corpus  prooeeding  there  is  evt- 
dently  no  room  for  any  presumption  hb  to  Inno- 
cence. 

Thus  in  People  v.  Rulloff,  5  Park.  Grim.  Bep.  77, 
it  is  held  tbat  the  question  of  Innooenoe  is  not  open 
in  a  liabeas  corpus  prooeeding. 

In  tbis  class  of  cases  if  there  can  be  said  to  be 
any  presumption  at  all  on  the  question  Uie  fndSot- 
meot  is  beld  for  the  purpoee  of  tlie  prooeeding.  to 
raise  a  conclusive  presumption  of  guilt. 

8o  in  People  v.  Dixon,  i  Park.  dim.  Bep.  661,  it  is 
said  there  is  no  presumption  of  innooenoe  after  an 
indictment  in  a  habeas  corpus  proceeding,  and  that 
this  presumption,  so  far  as  the  application  is  oon- 
oemed,  ''has  ceased,  if  not  given  place  to  the  pre- 
sumption  of  guilt.** 

And  where  an  indictment  for  murder  was  held  to 
create  a  presumption  of  guilt  sufficient  to  preclude 
any  inquiry  into  tJie  merits  of  the  case  on  habeas 
corpus,  it  was  expressly  beld  that  the  presumption 
of  innooenoe  was  In  no  sense  trenched  upon.  State 
V*  Brewster,  86  La.  Ann.  OOfi. 

Although  nothing  is  said  about  the  presumption 
of  innocence  or  burden  of  proof  in  I^ynoh  v.  Peo- 
ple, 88  UL  494,  it  is  implied  that  there  is  no  pre- 
sumption of  ionoceoce  in  a  habeas  corpus  proceed* 
ing  to  obtain  bail  after  indictment  for  murder,  as 
the  court  says  that  in  view  of  such  an  indictment 
courts  and  Judges  ^'should  proceed  with  great  cau- 
tion in  their  examination  of  the  facts  that  a  pris- 
oner may  not  be  improperly  admitted  to  bail,  and 
only  in  case  he  is  clearly  entitled  to  such  relief.** 

Where  the  question  of  innocence  is  permitted  to 
be  raised  the  doctrioe  has  become  established  by 
all  the  cases  on  the  subject  that  an  applicant  for 
habeas  corpus  to  procure  bail,  when  held  under  an 
indictment,  has  the  burden  of  showing  that  he  is 
entitled  to  bail,  aod  a  prima  fade  case  against  him 
is  made  by  an  Indictment  for  a  capital  offense,  such 
as  murder.  Ex  pairie  Johnson,  80  Tex.  App.  Z:^,  Kx 
parte  8coggin,  6  Tex.  App.  640;  Ex  parte  Smith.  23 
Tex.  App.  100:  Ex  parte  Rhear,  77  Ala.  08;  £x  parte 
Vaughan,  44  Ala.  417;  Ex  parte  Goana.  M  If  o.  180; 
People  V.  Tinder,  19  Cal.  630,  81  Am.  Dec  77:  Ex 
parte  Hammock,  78  Ala.  414:  State  ▼.  Hemdon.  107 
N.  a  934;  Hight  v.  United  States,  Morris  (Iowa)  407, 
48  Am.  Dec.  Ill;  Street  v.  Sute,  43  Miss.  1:  Exparte 
Bridewell,  57  Misf.  80;  Ex  parte  Heffren.  27  Ind.  87: 
Ex  pai-te  Jones,  66  Ind.  176;  JBs  parte  Kendall,  m 
Ind.  600. 
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CERTIORARI  to  review  a  decision  of  Bryan, 
\J  J,,  refusing  to  discharge  petitioners  from 
custody  upon  a  wtit  of  habeas  corpus.    Di$- 
misscd. 

Petitioners  were  arrested  and  brought  before 
4k  justice  of  the  peace  upon  an  afflnavit  and 
"Warrant  for  unlawfully  disposing  of  mortgaged 
property  under  Code,  §  1089.  They  were 
l)oiind  over  to  the  superior  court  in  the  sum  of 
^200.  For  failure  to  give  bond,  they  were 
«ent  to  jail  under  a  regular  mittimus.  The 
petitioners  applied  to  the  judge  of  the  superior 
*court  for  a  writ  of  habeas  corpus,  alleging  that 
there  was  no  evidence  before  the  justice  that 
any  crime  bad  been  committed  in  bis  county, 
and  that  the  committal  was  made  through  his 
ignorance  and- malpractice.  Upon  the  return 
-the  sheriff  relied  on  the  mittimus  as  the  cause 
-of  detention.  The  case  was  continued  over 
isight  that  the  jsolicitor  might  have  time  to  ex- 


amine into  the  matter.  The  burden  was  placed 
on  petitioners  to  show  that  they  were  Illegally 
restrained  of  their  liberty,  and  they  refusing  to 
proceed  with  their  evidence,  the  court  refused 
to  discharge  them  and  they  were  permitted  to 
go  upon  the  bond  already  given. 

Further  facts  appear  in  the  opinion. 

Messrs.  Geor^  M.  Lindsay  and  E«  C. 
Smith  for  petitioners. 

Mr.  Frank  !•  Osbomet  Atty-Oen,,  for 
the  State. 

Clark*  «/.,  delivered  the  opinion  of  the 
court: 

The  learned  counsel  for  the  petitioners 
properly  and  frankly  admitted  that  this  was 
a  case  of  ** novel  impression."  The  continu- 
ance of  the  hearing  till  the  next  morning 
was  not  subject  to  exception.  It  is  difficult 
to  see  how  it  injured  the  petitioners,  who 


The  same  rule  applies  after  an*  Indictment  for 
-rape,  where  the  offense  Is  punishable  by  death.  Ex 
jHurte  Dusenberry.  97  Mo.  504. 

So  one  under  indictment  for  assault  to  murder  is 
'Subject  to  the  same  presumption  on  application 
■€or  bttiL    Bx  parte  Ryan,  44  CaL  666. 

The  Btateuient  in  the  maia  case  that  it  is  one  of 
^"novel  impression**  Is  evidently  to  be  taken  as  re- 
Y erring  to  a  situation  in  which  the  prisoner  apply- 
-ing  for  habeas  corpus  is  held  under  a  commitment 
"by  a  maffistrate  instead  of  being  held  under  an  in- 
dictment, as  the  cases  above  cited  show  that  the 
question  of  presumption  of  innocence  has  been  de- 
•dded  by  several  courts  on  application  by  a  person 
held  under  indictment.  But  even  in  respect  to 
persons  held  under  a  magistrate's  commitment  the 
'<luestion  is  not  entirely  new. 

In  £3:  parfeScoggin,  supra,  although  that  was  a 
-case  of  indictment,  the  court  says  that  the  same 
Tule  applies  to  a  person  held  by  warrant  of  com- 
-tnitmeot  from  an  examining  court  for  a  capital  of- 
fense as  if  he  were  held  under  an  indictment. 

And  in  Ex  parte  McGlawn,  75  Ala.  88,  a  person 
field  under  commitment  by  a  magistrate  for  hog 
atealing  was  considered  subject  to  the  presump- 
'tion,  and  the  commitment  was  regarded  as  making 
a  prima  fade  case  for  his  detention,  when  he  ap- 
•plied  for  a  habeas  corpus. 

So  00  habeas  corpus  to  obtain  release  when  held 
•«nder  alleged  excessive  bail,  under  indictment  for 
felonies,  such  as  forgery,  grand  larceny,  and  em- 
bezzlement, the  accused  will  be  assumed  guilty  for 
the  purpose  of  the  proceeding.  Ex  parte  Duncan, 
^  Gal.  410, 54  OaL  76. 

And  on  application  for  bail  by  one  indicted  for 
^murder,  he  will  be  presumed  guilty  of  the  highest 
degree  of  the  crime,  and  must  overcome  that  pre- 
-sumption  by  proof.    Ex  parte  Vaughan,  9upra. 

Under  a  constitutional  provirion  allowing  bail 
^except  in  capital  cases,  where  the  proof  is  evi- 
-dent  or  the  presumption  great,  an  indictment  for 
murder  is  sufDcient  to  create  this  great  presump- 
tion. Ex  paiie  Smith,  Hight  v.  United  States.  Peo- 
ple V.  Tinder,  Ex  parte  Kendall,  Ex  parte  Heffren, 
-and  Ex  uarte  Jones,  fnipra. 

The  same  is  true  on  indictment  for  rape,  punish- 
able with  death.    Ex  parte  Busen henry,  supra. 

The  genrral  doctrine  is  fairly  stated  in  the  early 
ease  of  Hight  v.  United  States,  supra^  declaring 
that  there  is  ''no  presumption  of  guilt  against  a 
prisoner  when  he  is  upon  his  trial,  but  bo  far  as 
rt^gardsall  intermediate  proceedings  between  in- 
dictment and  trial  it  furnishes  the  very  strongest 
4>oeslble  presumption  of  guilt.** 

The  same  doctrine  is  declared,  although  not  in  a 
luibeas  corpus  case,  in  a  decision  excluding  as  a 
witness  a  oodefendant  of  the  accused.   The  court 


sasrs  ''after  a  bill  found,  a  defendant  is  presumed 
to  be  guilty  to  most  if  not  to  all  purposes  except 
that  of  a  fair  and  impartial  trial  before  a  petit 
Jury.**    State  V.  Mills,  18  N.C.4SQ. 

The  same  doctrine  In  almost  the  same  words  Is 
declared  in  proceedings  for  bail  in  People  v.  Tin- 
der, 19  OaL  680,  81  Am.  Deo.  77;  Ex  parte  Ryan,  44 
GU.555. 

So  in  State  v.  Herndon,  107  N.  C.  934,  it  is  said 
**while  the  indictment  is  no  presumption  of  guilt 
on  the  trial  before  the  petit  Jury,  it  is  otherwise  in 
the  application  for  bail.** 

The  generality  of  the  expressions  last  quoted 
does  not  entirely  agree  with  the  statement  in  "Re 
Peoples,  47  Mich.  626,  that  a  person  is  not  presumed 
to  be  guilty  because  he  is  under  arrest,  but  that  the 
presumption  is  the  other  way.  But  this  language 
was  not  used  in  respect  to  a  habeas  corpus  pro- 
ceeding, or  to  any  application  of  the  prisoner  for 
ball,  but  with  respect  to  the  protection  of  bia 
rights  against  unnecessary  delay  for  the  mere  con- 
venience or  personal  accommodation  of  officers. 

While  the  presumption  of  innocence  does  not  ex- 
ist for  the  purpose  of  a  habeas  corpus  proceeding 
and  the  burden  is  on  the  applicant  to  overcome  the 
prima  facie  case  made  by  a  commitment  or  indict- 
ment, the  question  after  proof  has  been  introduced 
is  whether  or  not  on  the  whole  testimony  there  la 
reasonable  doubt  of  guilt.   Ex  pa/rte  Bridewell,  67 

MMS.  80. 

It  is  said  in  Ex  parte  Hammock,  78  Ala.  414,  that 
exculpatory  evidence  must  be  weighed  "together 
with  the  presumption**  raised  by  an  indictment 
and  the  decision  pronounced  on  the  entire  case  as 
thus  presented. 

But  on  the  other  hand,  in  Ex  parte  Randon,  It 
Tex.  App.  145,  it  is  said  that  when  the  evidence  la 
gone  into  the  question  is  to  be  determined  without 
reference  to  whether  or  not  the  evidence  was  in-  . 
troduced  by  the  applicant  or  by  the  state,  and 
without  reference  to  the  prima  facie  cage  which 
would,  in  the  absence  of  proof,  be  made  by  the 
production  of  a  cayilaa  and  a  valid  indictment. 

These  cases  which  are  the  only  ones  found  which 
touch  the  point  do  not  agree  as  to  the  right  to  con- 
sider the  eflTect  of  an  indictment  as  creatmg  a  pre- 
sumption against  the  defendant,  where  evidence 
has  been  introduced  by  him  to  meet  the  prima 
focie  case  made  by  the  indictment,  but  tbe  cases  all 
seem  to  agree  that  tbe  whole  evidence  must  satisfy 
the  court  that  tbe  proof  of  guilt  is  evident  in  oroer 
to  Justify  a  denial  of  bail,  and  i>erbap6  the  courts 
would  not  in  practice  be  much  affected  by  any  dif- 
ference in  theory  as  to  the  effect  of  the  pre8ump- 
tton  raised  by  the  Indictment  after  the  question  of 
innocence  had  been  opened  up  on  evidence. 

B.A.B. 


too 
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were  admitted  to  ball,  or  how,  If  Injurlons, 
this  could  be  remedied  by  an  a]>peal.  It  Is 
re»  acta^  and  cannot  be  undone.  liesides,  the 
delay  was  to  give  the  solicitor  opportunity 
to  examine  into  the  case,  and  was  expressly 
authorized  by  Code,  §  1635* 

Upon  the  return  of  the  sheriff.  It  appeared 
that  the  petitioners  were  in  custody  upon  a 
mittimus  (which,  indeed,  was  also  set  out 
in  the  application  for  habeas  corpus),  regular 
in  every  way,  from  a  justice  of  the  peace, 
for  failure  to  give  bond  for  their  appearance 
at  the  next  term  of  the  superior  court  to  an- 
swer a  criminal  charge  of  which  that  court 
had  jurisdiction.  Nothing  else  appearing, 
the  detention  was  clearly  le^al.  The  court 
thereupon  called  upon  the  petitioners  to  show 
wherein  it  was  illegal.  They  declined  to 
furnish  him  any  evidence,  but  contended  that 
the  burden  was  upon  the  state  to  show  that 
they  were  lawfully  in  custody.  The  state 
haa  already  done  so.  It  was  not  called  upon 
to  go  further  till  testimony  to  the  contrary 
was  offered.  ,  The  sheriff  knew  probably 
nothing  whatever  of  the  detention  except  the 
mittimus.  He  was  not  called  upon  to  brin^ 
up  the  witnesses,  to  show  what  they  testified 
to,  or  to  prove  that  the  oetitioners  were  guilty 
of  the  charge.  That 'fact  will  be  inquired 
into  by  a  ^and  Jury,  and  afterwards  by  a 
petit  jury,  if  a  Jury  should  be  found,  at  the 
next  term  of  the  court.  The  presumption  of 
innocence  applies  only  upon  such  trial,  and 
does  not  avail  to  furnish  a  presumption  that 
the  detention  of  a  party  upon  regular  process, 
when  the  committing  officer  has  jurisdiction, 
is  illegal,  and  to  call  upon  the  state  in  a 
proceeding  like  this  to  show  that  the  defend- 
ant is  guilty  in  order  to  Justify  the  deten- 
tion. The  detention  Is  to  give  opportunity 
for  a  jury  to  pass  upon  the  question  of  the 
defendant's  guilt.  In  State  v.  Hemdon^  107 
N.  G.  934,  the  Judge  refused  to  hear  any  evi- 
dence, deeming  the. commitment  (there,  upon 

*Wtaen  It  appears  from  the  return  to  a  writ  of 
habeas  corpus  that  the  party  named  therein  Is  de- 
tained on  any  criminal  accusation,  the  court  may, 
if  be  think  proper,  make  no  order  for  the  discbarge 
of  such  partv  until  sufficient  notice  of  the  time  and 
place  at  which  the  writ  shall  have  been  returned, 
or  shall  be  made  returnable,  be  given  to  the  district 
fiolicitor  of  the  county  in  whlcn  the  person  prose- 
outing  the  writ  is  detained. 


a  true  bill  found  by  a  grand  jury)  conclasiv^ 
of  probable  cause.    The  court  held  that  tha* 
strong  presumption  was  in  favor  of  the  cor- 
rectness of  the  action  of  the  grand  Jury,  bot. 
that  it  was  not  conclusive,  since  there  might, 
be  other  evidence,  not  before  them;   hence- 
that  it  was  error  to  refuse  to  hear  evidence, 
but  that  in  no  event,  after  indictment  found, 
could  the  court  discharge  the  prisoner.     It. 
might,  in  a  proper  case,  admit  to  bail.     But. 
here  the  court  did  not  refuse  to  hear  evidence. 
It  asked  for  it.     The  production  of  the  mit- 
timus was  sufficient  prima  facie  to  show  a. 
legal  detention.     The  petitioners  had  upoik. 
them  the  burden  of  showing  evidence  to  re- 
but this,  and  the  court  maoe  all  the  inquiry 
it  was  called  upon  to  made  KCode,  g  1644) 
when  it  told  them  to  proceed  with  their  evi- 
dence, which  they  refused  to  do.    If  the  pe- 
titioners  had  shown  that  there  was  no  evi- 
dence at  all  before  the  justice,  the  judge- 
could  examine  into  the  case  de   now,  unless- 
they  had  waived  the  examination  before  Uie- 
committing  officer  (9  Am.  <&  £ng.  Encyclop. 
Law,  197),  and  bind  over  or  discharge  them ;, 
or,  if  the  facts  proved  did  not  constitute  a. 
crime,  he  might  discharge  them,  or,  if  the 
bail  was  excessive   in  amount,   reduce   it. 
There  may  arise  cases  where  the  court,  at 
mero  motu,  as  it  has  power  to  do,  may  issue 
the  writ  (Code,  §  1682)  ;  and  of  course  it> 
may  in  all  cases  summon  witnesses,  and  in- 
vestigate whether  the  prima  facie  case  of 
legal  detention  is  not  rebutted.     But  Uie- 
present  case  does  not  raise  a  question  of  the 
power  to  do  this.     The  petitioners  are  in 
court.-   There  is  nothing  that  indicates  that 
they  are  weak,  helpless,  or  ignorant  of  their^ 
riffhts.    Indeed,  they  are  represented  by  coun- 
sel.   The  Jud^e  does  not  refuse  to  hear  testi- 
mony.   He  calls  upon  the  state  to  show  the- 
cause  of  the  detention.     This  it  does  satis- 
factorily by  the  sherifiF*8  return.     The  court, 
then  asKS  the  petitioners  for  their  evidence. 
They  refuse  to  give  any.    The  court  could* 
do  no  otherwise  than  to  refuse  to  discharge- 
them.     Code,  g  1645.     It  seems,  indeed,  tluit 
the  petitioners  in  fact  are  not  even  in  cus- 
tody, but  are  now  out  on  bail.     They  hav» 
no  ground  to  complain  in  any  particular* 
Fetition  dimussed. 
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1.  Thecroaming  of  a  highway  and  rail- 
road at  different  elevations,  one  pasting 
under  the  other.  Is  not  within  the  provisions  of  the 
statute  as  to  the  rate  of  speed  of  trains  or  as  to 
rinering  the  bell  or  blowing  the  whistle  at  a  high- 
way crossing. 


8.  Failure  to  ring  the  bell  or  eoiind  tli» 
vrhistle  of  a  train  on  approaching  a  blirhwaj 
which  passes  under  the  railroad  cannot  be  re- 
garded as  negligence  which  will  make  the  raiiroaiK 
company  liable  for  frightening  a  horse  by  tlie 
passing  of  the  train,  if  the  noise  of  the  bell  or 
whistle  would  under  the  circumstances  have 
merely  increased  the  noise  of  the  train  and 
tended  to  frighten  the  horse  stiU  more. 

8«   Compensatory  damages  caimot  in* 
elude  an  allowance  for   "Inconvi 
ience  "  as  well  as  injuries. 

(December  29, 1803.) 


NoTS.— In  view  of  the  wide-spread  agitation  to 
abolish  railroad  grade  crossings  and  the  already 
numerous  overhead  crossings  the  aboFC  decision  is 
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especially  Important  as  to  the  dUTerenoe  between 
these  modes  of  crossing  in  respect  to  the  nrinrwwii  j 
caution  and  signals. 
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Jbnbom  t.  Chicago,  St.  P.,  M.  ft  O.  R  Co. 
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APPEAL  by  defendant  from  •  Judgment  of 
tbe  Circuit  Court  for  St.  Croix  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damagea  for  injuries  alleged  to  bave 
reauUed  from  defendant's  negligence.     Be- 

The  facts  are  stated  in  the  opinion. 

Mr.  Solon  L.  Perrin,  for  appellant: 

If  the  view  of  a  traveler  on  a  highway  ap- 
proaching a  railway  crossing  is  so  obstructed 
that  he  cannot  see  an  approaching  train  in 
time  to  stop  his  team  before  injury,  and  if  he 
is  unable  to  hear  an  approaching  train  when 
his  team  is  in  motion,  ordinary  care  requires 
him  to  stop  and  listen. 

SerfeldY.  Ohieago, M.  dSt.  R  R  Co.  70  Wis. 
216. 

Plaintiff  apprehended  danger,  or,  as  he  him- 
self  says,  was  ''wondering  if  I  would  get 
catched."  It  was  at  a  place  where  he  could 
not  come  in  collision  with  the  train;  he  was  in 
]>oe8ession  of  all  his  faculties,  with  nothing  to 
distract  his  attention.  He  took  all  the  chances 
attendaut  upon  the  undertaking. 

8ehmoUe  ▼.  Ohieago,  M,  A  St.  P.  R.  Oo.BB 
"Wis.  659;  (TDonneU  ▼.  MiuouH  Pae.  B.Oo.1 
Ho.  App.  190. 

The  plaintiff  testifies  that  he  did  not  stop 
and  listen  for  the  train.  Under  aU  the  authori- 
ties he  was  guilty  of  contributory  negligence. 

ButUrfield  ▼.  Weitem  R.  Oo.  10  AJlen,  582, 
87  Am.  Dec.  678;  Bchofield  ▼.  Chicago,  M.  dt  8t. 
F.  R.  Co,  114  U.  8.  616,  29  L.  ed.  224;  Favor 
y.  Botton  db  L.  R.  Corp.  114  Mass.  850,  19  Am. 
Bep.  864;  Rheinor  v.  Chicago,  St.  P.  M.  4b  0. 
B.  Oo.  86  Minn.  170. 

Mcmr%.  Thomas  Wilson  and  Humphrey 
A»  Arnqnist  also  for  appellant. 

Mr.  A*  J.  Kinnoyv  for  respondent: 

The  conditions  surrounding  this  crossing 
make  It  an  extremely  danserous  one.  Hence 
tbe  law  requires  that  ^he  defendant's  servants 
in  charge  of  its  trains,  '*  should  approach  this 
crossmg  st  a  less  rate  of  speed  and  use  in- 
creased diligence  in  giving  warning  of  their 
approach." 

Continental  Imp.  Co.  ▼.  8tcad,  95  U.  8. 161, 
24  L.  ed.  403:  WinstanlepY.  Chicago,  M.  A  St. 
P.  R.  Co.  72  Wis.  876;  1  Thomp.  Neg.  §  6,  p. 
422;  Robert*  v.  Chicago  dbN.  W.  R.  G?.86  Wis. 
679;  Ouggenheim  v.  Lake  Shore  db  M.  8.  R  Co. 
66  Mich.  160;  Voaky.  Northern.  Cent.  R.  Co.  76 
li.  Y.  8'20;  Piper  ▼.  Chicago,  M.  db  St.  P.  R. 
Co.  77  Wis.  247. 

Although  the  statute  does  not  require  a 
whistle  to  be  blown  for  this  crossing,  yet  the 
jury  had  a  right  to  find,  in  view  of  the  char- 
acter of  tbe  crossing  and  the  liability  of  an 
accident  happening  there,  it  was  negligence  on 
the  part  of  the  defendant  to  omit  such  a  signal. 

Corde  I  v.  JVw  York  Cent,  db  H.  K  R.  Co.  70 
N.  T.  119,  26  Am.  Rep.  550;  1  Thomp.  Neg. 
§  4,  p.  419;  Winstanley  v.  Chicago,  M.  db  St. 
P.  R.  Co.  supra;  Eilert  v.  Green  Bay  dt  M.  R. 
Co.  48  Wis.  606:  Rorer,  Railroads,  1012-1014. 

Tbe  doctrine  that  the  statute  concerning  tbe 
giving  of  signals  does  not  require  tbe  whistle 
to  be  blown,  except  where  the  highway  was 
crossed  at  grade,  was  considered  and  thor- 
ougblv  exploiied  by  tbe  Kentuckv  court  of 
appeals  in  Rupard  v.  Chesapeake  A  0.  R.  Co. 
7  L.  R.  A.  816,  10  Ky .  L.  Rep.  1023. 

See  also  Penneylwinia  R.  Co.  v.  Barneti,  59 
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Pa.  269,  98  Am.  Dec.  346;  Wahepld  v.  Con- 
necUcut  db  P.  R.  R.  Oo.  Zl  Vt.  3S0,  88  Am. 
Dec.  711. 

In  Ransom  v.  Chicago,  St.  P.  M.  db  0.  R.  Oo,, 
62  Wis.  178,  61  Am.  Rep.  718,  it  is  held  that 
our  statute  "was  intended  to  guard  against 
the  danger  of  injury  from  the  frightening  of 
teams  driving  upon  the  highway  near  the 
crossing  as  well  as  the  danger  of  actual  col- 
lision at  the  crossing." 

See  also  1  Thomp.  Nee.  §  16,  p.  852. 

There  is  no  juridical  distinction  between  an 
injury  happening  through  the  traveler's  horse 
taking  fright  at  the  object,  and  an  injury 
throu&rb  his  coming  into  direct  collision  with  it. 

1  Thomp.  Neg.  k;  14,  p.  849;  Norton  v. 
Eastern  R.  Co.  IIZ  Mass.  366. 

It  was  proper  to  submit  to  tbe  jury  the  ques- 
tion whether,  under  the  circumstances,  the 
running  of  the  train  at  the  rate  shown  waa 
negligence. 

Winstanley  v.  Chicago,  M.  db  St.  P.  R  Oo.12 
Wis.  875;  Ovggenlieim  v.  Lake  Shore  db  M.  S. 
R.  Co.  66  Mich.  150;  1  Thomp.  Neg.  §  8,  p. 
418;  Linfleld  v.  Old  Colony  R.  Corp.  10  Cush. 
562,  57  Am.  Dec.  124;  Richardson  v.  New  York 
Cent.  R.  Oo.  45  N.  T.  846. 

Appellant  insists  that  the  plaintiff  was  neg- 
ligent in  not  stopping  his  horse  entirely  and 
listenioff  for  the  train;  but  there  is  nothing  in 
tbe  evidence  that  furnishes  even  a  suggestion 
that  he  could  have  heard  the  train  any  letter  if 
he  bad  stopped. 

What  is  reasonable   care  in  any  case  de- 
pends upon  the  particular  circumstances  of 
that  case.    Precautions  which  would  be  rea- 
sonable in  one  case  may  not  be  deemed  so  in 
another  case.    It  is  impossible  for  the  law  to^ 
define  the  acts  which  would  or  would  not' 
amount  to  reasonable  care. 

Rorer,  Railroads,  1023;  CottriU  v.  Chicago^ 
M.  db  St.  P.  R.  Co.  47  Wis.  684.  82  Am.  Rep. 
796;  McKeigue  v.  JanesHlU,  68  Wis.  50;  PhU- 
lips  V.  Chicago,  M.  db  St.  P.  R.  Co.  64  Wis. 
475;  Hove  v.  Chicago  db  N.  F.  R.  Co.  62  Wis. 
666;  Eilert  v.  Green  Bay  db  M.  R.  Co.  48  Wis. 
606;  Dufy  v.  Chicago  db  N.  W.  R.  Co.  Sa 
Wis.  269;  Roberts' r.  Chicago  db  N.  W.  R.  Co. 
85  Wis.  ^19;  Beanstrom  v.  Northern  Pac.  R. 
Oo.  46  Minn.  193:  Eelly  t.  St.  Paid,  M.  db  M. 
R.  Co.  29  Minn.  1;  Datis  ▼.  New  York  Cent,  ds 
H.  R.  R.  Co.  47  N.  Y.  400:  Ernst  v.  Hudson 
River  R  Co.  85  N.  Y.  9,  90  Am.  Dec.  761 ; 
Mackay  v.  New  York  Cent.  R.  Co.  35  N.  Y.  75. 

If  for  any  reason  the  approach  of  a  train 
cannot  be  perceived  by  paasengers  on  this 
highway  in  the  vicinity  of  this  crossing,  and 
the  usual  signals  are  not  suflScient  to  give 
warning  of  its  approach,  then  the  defendant  is 
bound  to  employ  some  other  means  of  giving  r 
such  warning. 

RoberU  v.  Chicoi^  db  N.  W.  R.  Co.  35  Wis.  679. 

Ortoiiv  J.,  delivered  the  opinion  of  the 
court : 

The  facts  of  this  case  are  substantially  as 
follows:  In  the  city  of  Hudson,  and  near 
the  northeastern  limits  thereof,  there  is  a 
highway  or  wagon  road  (tbe  name  of  which 
is  not  given)  that  starts  at  the  Intersection 
of  St.  Croix  and  Eleventh  streets,  and  runs 
in  a  northeasterly  direction,  in  a  descending 
grade,  and  through  a  deep  cut,  until  it  passes 


«82 


WiscoNsm  BuPREioB  Court 


tinder  the  railroad,  or  railroad  bridge  over 
the  same,  of  the  defendant,  and  then  passes 
on,  and  constitutes  the  main  highway  from 
the  city  to  the  North  Wisconsin  Junction. 
After  it  has  passed  under  the  railroad  bridge, 
:and  about  72  feet  from  it,  there  had  been  a 
washout  that  tore  out  an  old  culvert,  and 
made  a  gorge  or  gull^  about  30  feet  deep  in 
«  part  of  the  road,  which  left  the  track  quite 
narrow.  There  was  a  fence  along  the  edge 
of  this  gorffe.  On  the  Ist  day  of  October, 
1892,  the  plaintiff  was  traveling  alon^  this 
Toad  from  said  junction  towards  the  railroad 
bridge,  with  his  wife,  in  a  single  carriage. 
When  he  was  passing,  or  had  just  passed, 
under  said  bridge,  a  freight  train  of  the  de- 
fendant passed  over  said  bridge,  and  the  noise 
frightened  the  plaintiff's  horse  and  he  became 
^inmanageable,  and  ran,  and  jumped  over 
«aid  fence  into  the  said  gorge,  and,  of  course, 
turned  over  the  carriage,  and  threw  the  plain- 
tiff and  his  wife  out,  but,  strange  to  say, 
with  but  slight  injury  to  the  plaintiff  and 
no  injury  to  his  wife.  It  is  difficult  to  say 
from  the  evidence  whether  the  plainciff  was 
under  the  bridge  when  the  train  passed  over 
it,  or  had  passed  beyond  the  bridge  when  the 
train  passed  over,  for  the  plaintiff  testified 
that  he  was  going  down  the  bank  when  he 
-saw  the  engine,  and  that  was  over  70  feet 
from  the  bridge.  It  does  not  appear  that 
this  road  was  one  of  the  streets  of  the  city. 
It  would  appear  to  be  a  country  highway, 
leading  to  the  city,  for  it  seems  to  have  no 
name  or  number.  The  train  was  running 
about  fifteen  miles  per  hour.  There  was  no 
proof  that  the  bell  was  rung  or  the  whistle 
1)1  own  before  passing  over  the  bridge.  The 
learned  judge  instructed  the  jury  that  the 
'Statute  required  the  bell  to  be  rung  at  and 
before  crossing,  and  that  they  should  take 
into  consideration  the  rate  of  speed  that  the 
train  was  running,  and  that  it  was  negli- 
gence not  to  have  rung  the  bell  or  blown  the 
whistle.  The  jury  must  have  found  the  de- 
fendant guilty  of  negligence  in  one  or  more 
of  these  particulars.  The  verdict  for  the 
plaintiff  was  $100.  The  court  instructed  the 
jury  ''that  thev  could  only  allow  the  plain- 
tiff a  reasonable  compensation  for  the  incon- 
venience and  injury  he  suffered  from  the 
causes  named, "  and  this  was  excepted  to  by 
the  defendant's  counsel.  It  is  a  little  re- 
markable that  this  case  was  tried  both  b^  the 
•court  and  counsel  precisely  as  if  the  accident 
had  occurred  at  an  ordinary  railway  crossing 
at  grade  with  and  intersecting  a  highway. 
The  very  best  reason  for  constructing  a  rail- 
road over  or  under  a  highway  is  to  avoid  the 
danger  and  hazards  of  such  an  ordinary  grade 
crossing.  Our  siatute  (§  1837,  Rev.  Stat, 
and  section  1299c,  Sanborn  &  Berryman, 
Anno.  Stat.  p.  806)  provides  for  constructing 
railways  over  bridges  or  arched  culverts 
above  highways.  This  bridge  is  presumed 
to  have  been  constructed  according  to  law. 
Such  crossings  are  to  be  encouraged  in  order 
to  secure  the  safety  and  security  of  the  pub- 
lic, as  crossings  at  grade  are  always  danger- 
ous. 19  Am.  &  Eng.  Encyclop.  Law,  868, 
869 ;  Pittsburg  A  C,  R.  Co.  v.  &tuthwesi  Penn  - 
syltania  R.  6o.  77  Pa.  173.  All  the  statutory 
•regulations  and  liabilities  on  the  subject  of 
^2  L.  R.  A. 


railroad  crossings  applv  only  to  sach 
constructed  at  even  graae  with  the  highway, 
and  none  of  them  are  applicable  to  a  crossiD^ 
constructed  above  or  below  the  highway.  4 
Am.  &  Eng.  Encyclop.  Law,  907 ;  People  ▼. 
New  York  (kni,  d  B.  B,  IL  Co.  74  N.  Y. 
802 ;  New  York  db  N.  B.  R.  Co,  v.  Waterburp, 
65  Conn.  19 ;  Central  Vermont  K  Co.  v.  J^oif' 
cUtm,  58  Vt.  234 ;  Clawson  v.  Chicago  S  G. 
8.  R.  Go.  95  Ind.  152 ;  Whiteher  v.  aomorviUe, 
138  Mass.  454;  Penneylvania  R,  Oo*9  App. 
116  Pa.  84. 

Common  reason  teaches  that  this  crossine 
is  very  different  from  the  common  railroad 
crossing  at  the  grade  of  the  highway,  not 
oqIj  in  fact,  but  in  all  its  incidents  and  re- 
lations to  the  travel  in  j^  public.  There  is  no 
danger  at  such  a  crossing  of  any  collision  of 
railroad  trains  or  cars  with  man,  beast,  or 
vehicle  on  the  highway.  It  cannot  be  the 
direct  cause  of  any  physical  injury  to  any 
person  or  thing  on  the  highway.  The  train 
passing  over  this  bridge  can  cause  no  injury 
to  persons  or  property  on  the  highway  other 
than,  or  different  from,  their  injury  while 
passing  on  a  highway  parallel  to  the  rail- 
road. 

The  only  possible  injury  a  railroad  train 
can  inflict  upon  persons  or  property  in  the 
highway  is  by  frightening  horses  while  draw- 
ing vehicles  or  being  ridden,  and  causing 
them  to  run  away,  and  do  damage,  as  in  this 
case.  Only  horses  unused  to  such  a  plaoe 
would  be  frightened,  and  only  horses  hard  to 
hold,  or  not  well  subdued,  would  run  away 
or  get  beyond  the  control  of  the  driver;  so 
that  it  is  not  common  that  any  iniury  would 
happen,  even  from  this  cause.  It  is  certainlr 
no  wron^  for  the  train  to  be  run  over  such 
bridges  in  the  usual  and  ordinary  wav.  and 
even  in  this  way  some  horses  going  under  the 
bridge,  or  being  near  it  at  the  same  time, 
might  be  frightened  by  it.  The  trains  rnu^t 
necessarily  make  considerable  noise  goin^ 
over  the  bridge.  They  cannot  be  run  with- 
out it.  It  is  not  by  any  means  certain  that 
a  train  would  make  less  noise  goin^  over 
slowly  than  faster.  What  degree  of  noise 
must  it  make  to  frighten  horses?  A  horse 
liable  to  be  frightened  would  be  by  the  train 
passing  over  the  bridge  at  any  rate  of  speed. 
There  "arc  too  many  contingencies,  condi- 
tions, and  uncertainties  about  it  to  make  it 
a  rule  of  law  that  a  high  rate  of  speed  would 
be  the  proximate  cause  of  a  injuir  caused  by 
a  horse  running  away  through  fright  from 
the  noise  of  the  train.  To  be  a  rule  of  law, 
the  injury  from  such  a  cause  must  not  only 
be  proximate,  but  usual  or  common,  and  to 
be  expected,  or  that  could  be  anticipated. 
There  were  probably  a  great  many  instances 
when  horses  passing  under  or  near  the  bridge 
when  a  train  was  going  over  it  were  not 
caused  to  run  away,  or,  if  frightened  at  all 
by  it,  to  such  an  extent.  How  could  the 
company  or  its  servants  anticipate  just  when 
a  horse 'would  be  frightened  to  such  an  ex- 
tent, under  such  circumstances?  This,  so 
far  as  I  know,  is  a  new  question,  and  I  have 
said  enough  by  the  way  of  common  reason- 
ing, in  the  absence  of  authorities,  to  show 
that  it  would  be  an  unsafe  rule  for  the  court 
to  instruct  the  jury  that  they  might  consider 
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the  speed  of  the  train,  and  find  that  Its  run- 
ning at  the  rate  of  fifteen  miles  per  hour  was 
the  proximate  cause  of  the  injury  in  this 
•case.    We  have  seen  that  the  statute  as  to  the 
rate  of  speed  of  the  train  and  as  to  ringing 
the  l)ell  or  blowing  the  whistle  has  no  ap- 
plication to  such  a  crossing.     All  such  reg- 
ulations apply  only  to  crossings  on  an  even 
.^rade  with  the  highway,  and  the  rules  of  law 
established  by  the  decisions  of  the  courts  are 
with  reference  only  to  such  crossings.     The 
danger  from   such   bridges  of  frightening 
horses  is  no  greater  in  fact,  and  no  more 
•common,    than   from  the  railroad  runninfi^ 
near  and  parallel  to  a  highway.     It  would 
seem  to  be  no  more  reasonable  to  establish  a 
rate  of  speed  for  the  trains  in  passing  such 
places  in  one  case  than  in  the  other.     This 
"bridging  over  highways  should  be  encour- 
aged, not  only  for  the  safety  of  the  public, 
l>ut  for  the  benefit  of  railroad  companies 
themselves,   and  for  their  protection  also. 
They  should  be  no  longer  burdened,   ob- 
structed, or  inconvenienced  by  the  regula- 
tions and  precautions  applicable  to  grade 
<9rossings.    If  they  are  required  to  lessen  their 
speed,  to  ring  the  bell  and  blow  the  whistle, 
snd  use  all  the  precautions  applicable  to 
grsde  crossings,  such  expensive  constructions 
in  the  interest  of  the  public  will  be  gratui- 
tous, and  they  will  not  be  encouraged  to  in- 
•cur  such  an  expense.    As  to  ringing  the  bell 
And  blowing  the  whistle,  they  are  only  re- 
•quired,  if  at  all,  in  order  to  avoid  frighten- 
ing horses,  and  with  that  view  to  warn  the 
traveler  on  the  highway  to  stop.      Where 
should  he  stop,  and  now  near  the  oridge?    If 
near  the  bridge,  and  his  horse  is  liable  to  be 
frightened  aud  run  away,  he  will  be  in  a 
much  more  dangerous  condition  than  if  he 
should  drive  on,  and  take  his  chances;   for 
the  horse,  facing  the  train  rushing  over  the 
bridge,  would  turn  suddenly  around  to  es- 
<^pe  danger,  and  upset  the  carriage.     If  he 
is  to  stop  at  a  place  further  off,  to  look  or 
listen  for  tlie  train,  then  such  a  precaution 
would  be  useless,  for  the  train  is  then  so  far 
off  as  to  be  out  of  sight  or  hearing.    The 
sound  of  the  bell  or  the  whistle  is  only  heard 
when  the  train  is  near  a  grade  crossing,  and 
it  may  well  warn  the  traveler  to  stop  near  the 
track  of  the  crossing,  and  be  out  of  danger. 
Take  this  case  as  an  illuptration.    The  plain- 
tiff was  driving  in  a  deep  cut  with  high  em- 
bankments.    If,  when  he  entered  it,  he  had 
looked  or  listened,  he  could  not  have  seen 
•or  heard  anything  of  the  train,  for  it  was 
too  far  off.     If  he  had  stopped  nearer  the 
bridge,  he  could  not  have  seen  the  train  or 
the  trainmen  seen  him.     He  could  only  ex- 
pect the  bell  to  be  rung  or  the  whistle  blown 
when  he  was  very  near  the  bridge.     Then 
the  noise  of  either  would  only  have  increased 
the  noise  of  the  train,  and  frightened  the 
horse  still  more,  and  his  only  safe  way  would 
have  been  to  drive  on.    The  negl  igence  of  the 
•company,  to  be  culpable,  must  have  caused 


or  contributed  to  produce  the  Injury.  When 
was  there  any  such  negligence  m  this  case? 
We  cannot  find  from  the  evidence  that  there 
was  any. 

The  jury  followed  the  instructions  of  the 
court,  and  ignored  the  fact  that  this  was  not  a 
grade  crossing  to  which  the  statutory  regula- 
tions applied,  and  found  neglisrence  only  ap- 
propriate to  such  a  crossing.  It  was  clearly 
a  mistrial,  by  the  trial  of  issues  not  in  the 
case.  A  railroad  bridge  crossing  was  made 
to  bear  all  the  legal  tests  of  a  grade  crossing 
that  intersects  the  highway.  I  am  unable  to 
suggest  what  regulations,  if  any,  ousht  to 
be  provided  for  such  a  crossing  by  the  legis- 
lature. It  is  BO  much  like  a  highway  near 
and  parallel  to  the  railroad,  on  which  horses 
ma^  be  frightened  by  the  noise  and  seeing  the 
tram  pass  by,  that  I  am  unable  to  suggest  any 
regulations  which  ousht  not  to  apply  to  one 
as  well  as  the  other.'  This  plaintiff  knew 
when  he  entered  the  deep  cut  leading  to  the 
bridge  that  he  had  a  horse  liable  to  be  fright- 
ened and  run  away  if  he  should  be  caught 
near  or  under  the  bridge  when  the  train  pasised 
over  it,  and  yet  he  drove  on,  thinking,  as 
he  said,  that  he  might  be  there  when  the 
train  passed.  He  knew  when  he  entered  the 
deep  cut  that  the  train  was  then  too  far  away 
to  be  seen  or  heard,  for  he  says  he  looked  for 
a  train,  and  did  not  hear  or  see  any ;  and 
yet  he  drove  on,  more  and  more  out  of  sight 
of  an  approaching  train  and  when  he  could 
have  heard  the  bell  or  whistle  it  was  too  lato. 
His  horse  had  lumped  over  the  fence  when 
he  first  saw  the  locomotive.  He  did  not  wait 
or  stop  to  look  or  listen,  but  took  his  chances, 
and  drove  on.  I  am  not  sure  but  that  the 
company  might  make  itself  liable  for  blow- 
ing the  whistle  and  ringing  the  bell  so  near 
such  a  bridge  crossing  as  to  frighten  teams 
passing  under  it  on  the  highway.  But  that 
IS  not  this  case. 

It  is  not  very  important  to  notice  one  er- 
roneous word  in  the  instructions  of  the'court, 
where  the  whole  general  charge  was  so  clearly 
erroneous.  The  court  instructed  the  jury 
that  they  might  allow  a  reasonable  compen- 
sation to  the  plaintiff  for  the  inconvenience 
as  well  as  for  the  injury  he  suffered.  The 
court  might  as  well  have  told  the  jury  to 
make  the  plaintiff's  verdict  large  enough  to 
compensate  him  for  any  disquiet,  uneasiness, 
annoyance,  or  trouble  he  suffered,  for  these 
are  inconveniences  according  to  Webster ;  and 
they  are  not  the  subjects  of  compensation, 
although  they  might  be  of  exemplary  dam- 
ages. The  misuse  of  this  word  may  have 
swelled  the  damages  for  this  trifling  injury 
to  $100.     It  was,  therefore,  an  error. 

This  case  is  not  important  in  amount,  but 
it  certainly  is  important  in  the  legal  princi- 
ples involved.  Oases  like  this  are  not  com- 
mon, and  it  is  at  least  doubtful  whether  there 
ouffht  to  be  any  like  it. 

Tfie  judgment  of  the  Circuit  Court  is  reveraed, 
and  the  cause  remanded  for  a  new  trial. 
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MONTANA  CATHOLIC  MISSION,  S.  J., 

AppLt 

V. 

LEWIS  AND  CLARKE  COUNTY  et  al., 

JUspis, 

< Mont. ) 

1.  Property  owned  by  a  charitable  In- 
•titation  is  not  exempt  from  taxation  tf  not 
uaed  by  the  loBtltution.  Under  Const.,  art.  12, 1 2, 
exempting  property  **ii8ed  excliuively  for**  cer- 
tain Bpeoifled  purposes  Inoludlng* 'MnstttutionB 
of  public  charity.** 

2*  The  intention  to  nae  property  by  a 
charitable  institution  is  not  equivalent  to 
the  ufle  of  It  within  a  provision  as  to  exemption 
from  taxation. 

(December  20, 1896.) 

APPEAL  by  complainant  from  a  Jadgment 
of  the  District  Court  for  Lewis  and  Clarke 
County  in  favor  of  defendants  in  a  suit  brou&^bt 
to  enioin  the  collection  of  certain  taxes  which 
bad  been  assessed  against  property  held  by 
plaintiffs.    Affirmed. 

Statement  by  DeWitt*  «/..• 

This  action  was  brought  by  the  plaintiff 
against  the  county  of  Lewis  and  Clarke  and 
the  treasurer  thereof  praring  for  a  judgment 
that  the  assessment  of  general  taxes  against 
certain  real  estate  of  plaintiff,  and  the  levy 
of  said  taxes,  be  adjudged  to  be  void,  and 
that  the  said  treasurer  be  enjoined  from  sell- 
ing said  property  for  said  taxes.  The  plain- 
tiff set  up  in  its  complaint  that  it  was  an  in- 
stitution of  purely  public  charity,  and  that 
it  was  the  owner  of  certain  lands  in  Lewis 
and  Clarke  county,  describing  them.  It  is 
not  set  up  in  the  complaint  that  this  land  is 
now  being  used  by  the  plaintiff  in  any  man- 
ner. It  is  alleged  in  the  complaint  that  the 
lands  are  held  for  the  purpose  of  erecting 
buildings  for  certain  purely  charitable  pur- 

f»oses,  unsectarian  in  character.  Upon  these 
ands,  the  general  taxes  were  assessed  and 
levied  by  the  county  of  Lewis  and  Clarke  for 
the  year  1893.  The  plaintiff  claimed,  before 
the  board  of  equalizution,  that  it  was  exempt 
from  this  taxation,  but  the  board  refused  to 
allow  said  claim,  except  as  to  twenty  acres 
of  the  tract  above  described,  upon  which  is 
being  built  an  asylum  for  orphans.  A  general 
demurrer  to  the  complaint  was  sustained,  and 
judgment  thereon  entered  for  defendants. 
The  plaintiff  appealed. 

The  appeal  brings  up  for  a  construction  the 
following  provisions  of  the  constitution  and 
laws:  *'The  property  of  the  United  States, 
the  state,  counties,  cities,  towns,  school  dis- 
tricts, municipal  corporations,  and  public 
libraries,  shall  be  exempt  from  taxation,  and 
such  other  property  as  may  be  used  ex- 
clusively for  agricultural  and  horticultural 

NOTB.— See  note  to  Book  Agents  of  Methodist 
Episcopal  Church  South  v.  Hinton  (Tenn.)  19  L.  R. 
A.  289,  on  the  effect  of  secular  use  upon  exemption 
of  property  of  religious  institutions  from  taxation. 
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societies,  for  educational  purposes,    places 
for  actual  religious  worship,  hospitals  and 
places  of  burifld,  not  used  or  held  for  private 
or  corporate  profit,  and  institutions  of  purely 
public  charity,  may  be  exempt  from  taxa- 
tion. **    Const.  §2,  art.  12.    In  pursuance  to 
this  provision  of  the  constitution,  the  legis- 
lature enacted  as  follows :    " The  property  of 
the  United  States,  the  state,  counties,  cities,, 
towns,  school  districts,  municipal  corpora- 
tions, public  libraries,  and  such  other  prop- 
erty as  is  used  exclusively  for  agricultural 
and  horticultural  societies,  for  educntional 
purposes,  places  for  actual  religious  worship, 
hospitals  and  places  of  burial  not  used  or 
held  for  private  or  corporate  profit,   and  in- 
stitutions of  purely  public  charity,  are  ex- 
empt from  taxation ;  provided,  no  more  land 
than  is  necessair  for  said  purposes  shall  be 
exempt.  **    Section  2  of  **  An  Act  Concerning 
Revenue"  (p.  78,  2d  Sess.  1891) . 

Jff*.  T.  J.  Walsh*  for  appellant: 

The  word  "  institution"  in  the  statute  and  in 
the  constitution  is  used  in  its  largest  and  most 
comprehensive  sense  to  signify,  as  expressed 
b^  Webster,  "  an  establish^  or  organized  so- 
ciety or  corporadon  ...  as  a  literary  institu- 
tion, a  charitable  institution,''  as  well  as  in  the 
sense  of  "  a  building  or  the  building  a^ed  by 
such  organization,  as  the  Smithsonian  Institu- 
tion." 

The  latter  seems  to  be  a  derivative  sense  of 
recent  origin. 

Nobles  County  t.  Bdmline  Univeniiy,  4$ 
Minn.  816. 

Any  '*  reasonable  doubt  must  be  solved  in 
favor  of  the  legislative  action  and  the  act  be 
sustained." 

Cooley,  Const.  Lim.  182;  Sedgw.  Stat  & 
Const.  L.  409;  Endlich,  Interpretation  of  SUt- 
utes,  52(5. 

This  expression,  "institutions  of  purely 
public  charity,"  is  found  in  similiar  provisions 
of  the  constitutions  of  Ohio  and  Pennsylvantn. 
and  in  both  of  these  states  has  been  construed 
to  refer  to  the  corporation  or  association  and 
not  alone  to  the  building  occupied  by  such. 

Oerke  v.  Pureell,  25  Ohio  St.  229;  DonohvgV* 
App.  86  Pa.  806. 

The  use  of  the  word  in  the  sense  contended 
for  by  the  plaintiff  in  similar  statutes  is  com- 
mon and  much  more  frequent  than  in  the  re- 
stricted sense. 

McLain's  Stat.  1277;  San  Franeiico  Tjadie$ 
Prat,  d  Relief  8oo,  v.  St&ry,92  Cal.  65:  Pub. 
Stat.  chap.  2,  §  5,  c1.  8;  Massachusetts  Soe.for 
PreDeniion  of  Cruelty  to  Animals  v.  Boston,  142 
Mas&  24;  Starr  &  C.  Anno.  SUt.  p.  2027;  Mor- 
ris V.  Lone  Star  Chapter  No,  6,  Royal  Arch 
Mawns,  6»  Tex.  698. 

If  the  institution  is  devoted  to  charity  by  the 
very  fundamental  law  of  its  existence  and  is 
free  from  the  elements  of  private  or  corporate 
profit  it  is  an  iustitution  of  purely  public  char- 
ity and  the  fact  that  tuition  fees  may  be  re- 
quired to  make  up  part  of  the  expense  of  main- 
taining; the  cnlleffe  or  school  does  not  deprive 
it  of  that  character. 

Philadelphia  v.  Women's  Christian  Asso.  125 
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Montana  Catholic  Mission  y.  Lb  wis  and  Clabkb  Coxjutt,, 
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Pa.  572;  Humphrtfs  v.  LittU  Siiten  of  the  Poor, 
21)  Ohio  St.  201;  Hennepin  County  v.  Brother- 
hood  of  tJie  Church  of  Qethumane,  27  Minn. 
400.  88  Am.  Rep.  298. 

The  fear  which  might  be  entertained  in  some 
quarters  of  the  accumulation  of  the  plain- 
tiff and  other  similar  societies  of  inordioate 
amounts  of  property  by  reason  of  its  immunity 
from  taxation  is  shown  by  the  court  in  Wash- 
ingion  Vniwrnity  v.  Rouse,  75  U.  B.  8  Wall. 
439,  19  L.  ed.  498,  to  be  without  much  founda- 
tion, since  such  a  course  would  be  at  the  risk  of 
the  forfeiture  of  their  corporate  franchises. 

Messrs.  Henri  J.  HaakeUU  Atty-Oen.,  and 
C  B.  Noland,  for  respondent: 

It  is  the  use,  and  not  the  ownership,  that 
would  entitle  the  property  to  exemption.  The 
Intention  to  exempt  property  from  taxation 
must  be  expressed  m  clear,  unambi^ous 
terms;  taxation  ia  the  rule  and  exemption  is 
the  exception. 

Cooley,  Taxiu  p.  146,  and  authorities  cited 
in  note  1;  Dest^,  Taxation,  pp.  110,  118. 

Courts  invariably  hold  that  some  actual  ap- 
propriation of  the  land  for  the  purposes  in- 
tended must  be  shown  in  order  to  exempt  it 
from  taxation,  and  the  intent  to  so  appropriate 
it  at  some  indefinite  time  in  the  future  is  not 
sufficient. 

Ramsey  County  v.  Church  of  the  Good  Shep- 
herd, 11  L.R.  A.  175, 45  Minn.  229;  OreenBay 
^  M,  Canal  Co,  ▼.  Outagamie  County,  76  Wis. 
587;  People  V.  O'Brien,  53  Hun,  580;  Mullen 
V.  F!rie  County  GmrsM  Pa.  288, 27  Am.  Rep. 
<»riO:  Detroit  Totng  Men's  8oc,  v.  Detroit,  8 
Mich.  172;  Mulroy  v.  ChurcJiman,  60  Iowa. 
717;  Xo7 thrcentem  University  v.  People,  80  Bl. 
S:33,  22  Am.  Hep.  187;  The  Vermont,  6  Ben. 
115;  Boston  8oc,  of  Redemptorist  Fathers  y, 
Boston,  129  Mhss.  182;  Morris  v.  Lone  Star 
Chapter  jVo.  6,  Royal  Ardj,  Masons,  68  Tex. 
698;  Richmond  County  Academy  v.  Bokler,  80 
Oa.  159;  Washhurn  GoUege  v.  Bhawnee  County 
Comrs,  8  Kan.  841 


J., ^delivered  the  opinion  of  the 
court : 

The  contention  of  appellant  is  that  section 
%  art.  12,  of  the  Constitution,  and  section  2 
of  the  Revenue  Act  of  1891,  exempt  from 
taxation  the  real  estate  described  in  its  com- 
plaint. It  is  fully  conceded  by  the  complaint 
that  the  real  estate  is  not  used  by  the  plain- 
tiff exclusively,  or  at  all,  for  an  institution 
of  purely  public  charity.  It  is  alleged  that 
it  is  intended  to  be  so  used.  For  the  pur- 
poses of  this  decision,  it  may  be  considered 
that  the  plaintiff  is  an  institution  of  purely 
public  charity.  It  is  observed  that  the  sec- 
tion of  the  constitution  cited  describes  two 
classes  of  property.  We  will  notice  the  dis- 
tinction as  to  these  two  classes :  First,  it 
names  the  United  States,  the  state,  counties, 
cities,  towns,  school  districts,  muuicioal  cor- 
porations, and  public  libraries.  It  is'not  left 
to  the  legislature  to  say  whether  or  not  the 
property  of  these  institutions  shall  be  exempt. 
The  constitution,  in  itself,  settles  that  it  shall 
be.  Nor  is  the  test  of  exclusive  use  men- 
tioned. The  constitution  says,  simply,  ''the 
property"  of  these  institutions  shall  be  ex- 
empt. Then  the  section  of  the  constitution 
advances  to  another  class  of  property,   and 
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describes  it  as  ^  property  as  may  be  used  ex- 
clusively  for"  certain  purposes,  and  defines 
the  purposes,  and,  amone  them,  names  **  in- 
stitutions of  purely  public  charity."  This 
class  of  property  is  not  exempt  from  taxation 
under  the  constitution,  but  may  be  made  so 
by  the  legislature.  The  legislature  has  acted. 
Revenue  Act  1891,  §  2.  It  has  therein  de- 
clared to  be  exempt,  such  property  as  is  used 
exclusively  for  the  purposes  mentioned  in  the 
section  of  the  constitution,  supra;  and  re- 
describee  those  purposes  in  the  exact  language 
of  the  constitution,  making  only  the  appro- 
priate changes  in  the  mood  of  the  verbs.  So, 
with  the  constitution  and  the  law  together, 
we  have  this  condition :  Property  of  certain 
entities,  as  the  state,  cities,  etc.,  is  exempt, 
and  property  exclusively  used  for  certain  pur- 
poses is  exempt.  The  property  in  question 
falls  within  the  second  class,  as  the  plaintiff 
is  not  one  of  the  Institutions  mentioned  in  the 
first  class,  as  the  state  or  a  city,  etc.,  but  is 
an  ** institution  of  purely  public  charity." 
And  we  find  from  the  complaint  that  the  prop- 
erty is  not  used  exclusively,  or  at  all,  by 
sudi  ^institution  of  purely  public  charity.'" 
The  most  that  the  complaint  alleges  is  that 
the  property  is  intended  to  be  so  used.  Such 
intention  is  not  sufficient  to  constitute  the  use 
contemplated  by  the  constitution  and  the  law. 
Green  Bay  db  M.  Canal  Vo.  v.  Outagamie 
County,  76  Wis.  587. 

In  Pennsylvania,  the  court  went  further 
than  we  do,  or  need  to,  and  held  that  the 
exemption  would  not  apply  to  premises  on 
which  a  church  was  in  ^process  of  erection. 
MuUen  v.  JSh^  County  Comrs.,  85  Pa.  288,  27 
Am.  Rep.  650.  How  much  stronger  against 
the  appellant  is  the  fact  that  in  this  case 
there  is  not  even  a  commencement  of  the 
alleged  intended  use.  See  also  Detroit  Young 
Men's  Boc,  v.  Detroit,  8  Mich.  172 ;  Mulroy 
V.  Churchman,  60  Iowa.  717 ;  Boston  8oc.  of 
Redemptorist  Fathers  v.  Boston,  129  Mass.  178 ; 
Waslihum  College  v.  Shawnee  County  Comrs.  8 
Kan.  344.  We  are  therefore  clearly  of  opin- 
ion that,  as  the  property  in  question  is  not 
at  all  used  for  an  **  institution  of  purely  pub- 
lic charity,"  it  is  not  exempt  from  taxation. 

This  must  be  held  unless  a  construction  of 
the  constitution  and  the  law  which  appellant 
urges,  and  which  we  will  now  examine,  is 
to  be  adopted.  It  contends  that  the  language 
does  not  mean  that  the  property  used  by  such 
institution  shall  be  exempt,  but  rather  that 
the  institution,  as  such  an  association  or  cor- 
poration, shall  be  exempt  from  paying  taxes 
on  its  property.  The  conclusion  would  be 
that  such  institution  is  exempt  from  paying 
taxes  upon  any  of  its  property.  Appellant 
contends  that  the  word  ** institution,"  used  in 
the  statute,  means  the  association,  the  cor- 
poration, or  the  concern,  whatever  it  may 
be.  Concede  that  such  is  the  meaning,  still 
we  are  of  opinion  that  the  section  is  describ* 
ing  property  that  is  or  may  be  exempt,  and 
not  the  institution  which  is  the  owner  of  prop- 
erty. The  whole  sense  of  the  section  is  that 
it  describes  property,— the  property  of  the 
United  States :  the  property  of  the  state,  of 
cities,  etc.  ;  property  used  exclusively  for — 
For  what?  For  the  following  purposes  (then 
setting  forth  the  purposes) .    The  word  **  for* 
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18  not  repeated  before  each  described  purpose, 
nor  does  grammatical  constniction  or  per- 
spicuity require  it.  Its  sense  is  carried  over 
to  each  mentioned  purpose.  The  intention 
is  just  as  clear  that  the  section  means  ''used 
exclusively  for  institutions  of  purely  public 
charity,"  as  it  is  that  it  means  ''used  ex- 
clusively for  agricultural  societies.  *  We  ad- 
here to  the  view  that  the  language  intends 
to  describe  the  property  used,  and  not  the 
concern  using  it,  as  bein>?  exempt.  This 
view  is  in  accord  with  the  grammatical  con- 
struction of  the  language,  with  the  context 
of  the  section,  and  the  general  intent  expressed 
therein.  To  adopt  appellant's  construction 
would  be  to  hold,  if  an  institution  were 
simply  of  the  character  described  in  the  con- 
stitution and  law,  that,  as  far  as  the  revenue 
laws  are  concerned,  it  might  hold  exempt 
from  taxation  all  property  of  any  character, 
and  of  any  amount  in  value,  whether  it  used 
such  property  exclusivelv,  or  at  all,  for 
purely  public  charity.  Against  this  view 
are  the  decided  cases  (tupra),  reason,  the 
context  of  section  2,  art.  12,  and  the  spirit 
of  the  constitution  on  the  subject  of  taxation. 
That  instrument  provides:  "All  property 
shall  be  assessed  in  the  manner  prescribed  by 
law  except  as  otherwise  provided  in  this  con- 
stitution." Article  12,  §  16.  So,  appellant 
seeks  to  bring  itself  within  an  exception  to 
the  constitutional  rule  that "  all  property  shall 
be  assessed."  Upon  this  subject,  Afr.  Justice 
Brewer,  as  a  member  of  the  supreme  court 
of  Kansas,  appropriatelv  remarlced:  "All 
property  receives  protection  from  the  state. 
Every  man  is  secured  in  the  enjoyment  of  his 
own,  no  matter  to  what  use  he  devotes  it. 
This  security  and  protection  carry  with  them 
the  corresponding  obligation  to  support  It 
is  an  obligation  which  rests  equally  upon 
all.  It  may  require  military  service  in  time 
of  war,  or  civil  service  in  time  of  peace.  It 
always  requires  pecuniary  support.  This  is 
taxation.  The  obligation  to  pay  taxes  is 
coextensive  with  the  protection  received.  An 
exemption  from  taxation  is  a  release  from 
this  obligation.  It  is  the  receiving  of  pro- 
tection without  contributing  to  the  support 


of  the  authority  which  pvoteda.  It  is  so 
exception  to  a  rule,  and  is  justified  and  up- 
held upon  the  theory  of  peculiar  benefits  re- 
ceived by  the  state  from  the  property  ex- 
empted. KeverthelesB,  it  is  an  exception ;  and 
they  who  claim  under  an  exception  must  shovr 
themselves  within  its  terms.*  WaMAbum- 
CoUege  v.  Shawnee  County  Comrt.  8  Kan.  344. 

Appellant  herein  seeks  to  bring  itself 
within  the  exception  by  a  strained  and  on- 
natural  construction  oi  the  constitution,  as 
above  shown.  The  district  court  held  against 
it,  in  which  that  court  was  correct. 

lU  judgment  u  therefore  ajfirmetL 

Peadberioa*  Ok.  J.,  ooncom 


J.,  concurring: 
I  concur  in  the  foregoing  conclusion, 
the  ground  that  tiie  legislature,  in  exercising 
the  power  delegated  to  it  by  the  constitution. 
of  providing,  among  other  things,  exemption 
from  taxation  of  orooerty  "usedf exclusively* 
for  "institutions  of  purely  public  charity,* 
has  especially  provided,  as  to  exemption  of 
land,  that  "no  more  land  than  is  necessary 
for  said  purpose  shall  be  exempt.  *  The  con- 
tention involved  in  this  case  relates  entirely^ 
to  the  Question  of  exempting  land,  and  it 
seems  clear  to  me,  under  the  provisions  of  the 
law,  that  land,  although  held  by  such  in- 
stitutions, but  not  in  use  for  the  purposes  of 
such  charity,  cannot  claim  exemption  from 
taxation.  It  will  be  noticed  that  the  leeis* 
lature  made  the  clause  above  quoted  relate 
specifically  to  land,  and  the  observations  in 
the  treatment  of  this  case  must  be  confined  to 
the  question  of  exemption  of  that  character 
of  property;  and  broader  implications,  as 
governing  the  construction  of  the  provisions 
respecting  other  ckisses  of  property,  should 
not  be  indulged  to  determine  future  cases, 
involving  the  question  of  exemption  of  other 
classes  of  property  held  by  such  institutions, 
dedicated  irrevocably  to  the  use  upon  which 
the  exemption  is  declared,  although  not  act- 
ually converted  into  active  use  at  the  moment 
it  was  sought  to  be  taxed. 
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EXCHANGE     NATIONAL     BANK     OF 
SPOKANE  FALLS,  Flff.  in  Err., 

f>, 

BANK  OF  LITTLE  ROCK. 

,  (68  Fed.  Bep.  140.) 

1  •    A  drawer  of  a  draft  or  note  complete 

in  Itself  bat  in  suoh  form  as  to  be  easily  altered 


without  attractinir  attention  is  not  liable  for  the 
amount  to  which  it  is  afterwards  fraudulentlj 
raised  by  a  third  person  without  his  Icnowledge 
or  authority,  even  to  an  innocent  purchaser, 
since  it.  is  not  his  netrligence  but  the  crime  of  the 
forger  that  is  the  proximate  cause  of  the  leas. 

8.  A  bank  which  iesaes  to  a  confidential 
clerk  and  employe  a  draft  upon  an- 
other bank  upon  such  clerk*s  repr^ 


JXOTm.—IAdbUUy  of  maker  or  drawer  on  raised  nego- 

tiabU  paver. 

There  ie  some  conflict  of  authority  as  to  the  lia- 
bility of  obligors  on  commercial  paper  in  the  hands 
of  bona  fide  holders  for  value  where  such  paper 
was  altered  after  deli  very  by  increasing  the  amount 
—some  cases  holding  with  the  main  case  that  such 
materia]  alteration  renders  the  paper  void  even  If 
it  was  issued  In  such  a  form  as  to  be  easily  altered 
without  exciting  suspicion.    Burrows  v.  Klunk,  8 
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L.  B.  A.  676,  70  Md.  451;  Greenfield  Sav.  Bank  ▼. 
Stowell.  123  Mass.  198,  25  Am.  Bep.  07:  Knoxvllle 
Nat.  Bank  v.  Clark,  61  Iowa,  29<,  88  Am.  Bep.  US; 
Flannagan  v.  National  Bank  of  Dover,  N.  J.  18  K. 
Y.  S.  B.  8S6;  Wade  v.  Withington.  1  Allen,  561. 

In  these  oases  the  doctrine  announced  in  Tounir 
V.  Grote,  infra,  has  been  denied,  oriciciaed,  or  held 
to  be  inapplicable. 

Other  cases  hold  that  the  obligor  on  commercial 
paper  is  released  where  the  same  has  been  altered 


See  also  40  L.  K.  A.  498. 


1803.      Btchawqb  KATiOHAii  Banx  of.  Sfokanb  Fallb  ▼.  Bans  of  Littlb  Rock.     08) 


'  fieiitatioii  tbat  he  desires  it  for  the  purpose  of 
makiDir  a  remlttanoe  is  not  liable  to  a  bona  fide 
bolder  of  such  draft  who  takes  it  after  it  has  been 
raised  by  such  clerk  to  a  larerer  amount  for  the 
increased  amount,  since  such  olerk  does  not  in 
raising  it  act  for  the  bank  or  io  his  capacity  as 
olerk. 

(October  lA,  ISOB.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas 
to  review  a  judgment  in  favor  of  defendant  in 
an  action  brouj^t  to  recover  the  amount  of  a 
New  York  draft  drawn  by  defendant  and  raised 
by  a  thirds  person  after  it  had  been  issued. 
Affirmed. 

Statement  by  Sanborn,  Circuit  Judge: 
The  Exchange  National  Bank  of  Spokane, 
Wash.,  plaintin  in  error,  brings  this  writ  of 
error  to  reverse  a  judgment  of  dismissal  of  an 
action  brought  by  it  against  the  Bank  of  Little 
Rock,  Ark.,  the  defendant  in  error,  to  recover 
the  amount  of  a  draft  for  $2,500  which  had 
been  raised  from  |25  after  the  defendant  issued 
it,  and  before  the  plaintiff  bought  it.  One  D. 
G.  Jordan,  an  employ^  of  the  defendant,  whose 
business  it  was  to  prepare  the  exchange  for  the 
cashier  to  sign,  drew  a  draft  of  the  defendant 
on  a  New  York  bank,  i)ayable  to  his  own 
order,  for  $25,  for  the  cashier  to  sign,  under 
the  pretense  that  he  wished  to  make  a  remit- 


tance to  his  brother.  He  so  wrote  the  worda 
"twenty  five"  that  there  was  room  in  the  blank 
just  after  it  to  insert  the  word  "hundred.*^ 
He  so  punched  the  figures  ''$26"  that  there  waa 
room  just  after  them  to  insert  with  the  punch 
two  ciphers  and  a  star  in  the  usual  manner, 
and  he  so  wrote  the  figures  "$26"  that  there 
was  room  immediately  after  them  to  insert  two 
ciphers.  In  this  condition  he  presented  the 
draft  to  the  cashier,  who  examined  it.  saw  the 
way  in  which  it  was  written  and  punched,  and 
then  signed  it,  and  delivered  it  to  Jordan. 
The  latter  then  made  the  insertions  of  the 
words  and  figures  be  had  left  room  for,  and 
the  paper  became  a  fair  draft  for  $2,500,  with- 
out an^  erasure,  interlineation,  or  other  mark 
to  excite  suspicion  of  the  alteration.  This  is  a 
copy  of  the  altered  draft: 


(Punched.)                                                         | 
$»b0  %      BANK  OF  LITTLE  BOCK.  $2500.00  | 

LiTTiia  Book,  Ark., 

.  Har.  8, 1800. 

I>uplicate  Unpaid. 

Pay  to  the  order  of  D.  a  Jobdah,    No.  3639.   [ 

Twenty-five  Hundred 

Dollars. 

Orlfflnal. 

To  Chemical  N  atiokaij  Bank,  C.  T.  Walkkb,  [ 

New  York  City. 

Cashier,      f 

After  making  the  alterations,  he  indorsed 
this  draft  to  a  fictitious  person,  indorsed  the 


by  increasinff  the  amount  to  be  paid,  after  such  pa- 
per has  been  delivered,  and  tiie  question  of  nefrU- 
gence  in  Issuing  the  paper  so  that  it  could  be  easily 
altered  is  not  discussed.  Boby  v.  Taibott  (N.  M.)  8 
L.  B.  A.  724;  Ch>odman  v.  Bastman,  4  N.  H.  456: 
Evans  v.  Deminff.  20  N.  Y.  Week.  I>ig.  71;  Mills  v. 
Starr.  2  BaiL  L.  8G0. 

And  in  Burwell  v.  Orr,  84  DL  486.  it  was  held  that 
where  a  note  was  raised  it  will  be  presumed  to  have 
been  altered  by  payee  and  it  could  not  be  collected 
by  a  subsequent  bona  fide  indorsee,  and  that  the 
whole  was  void;  but  no  cases  were  cited,  and  the 
question  of  Def^Iigence  was  not  discussed.  See 
Yocum  V.  Smith,  iinSra, 

And  the  same  was  held  In  Fordyoe  ▼.  Kosminski, 
49  Ark.  40,  on  the  ground  that  the  alteration  was 
not  made  by  one  standing  in  confidential  relation. 

And  an  accommodation  indorser  not  consenting 
Is  released  where  the  drawer  of  a  bill  raised  the 
amount  by  the  consent  of  the  holder.  Baohelder 
T.White,  80  Ya.  103. 

And  where  tiie  amount  of  a  check  was  expunged 
and  skillfully  raised  after  it  was  issued,  the  de- 
positor was  only  liable  to  the  bank  paying  the 
same  to  the  amount  origrlnally  Inserted.  Hall  v. 
Fuller,  5  Barn.  &  C.  760, 8  Bowl,  ft  R  464. 

And  Trapp  v.  Spearman,  8  Esp.  67,  holds  that  the 
alteration  of  a  note  by  raising  the  amount  renders 
it  void  as  aflrainst  the  maker,  but  this  was  not  the 
question  involved  In  the  case. 

But  the  case  of  Youner  v.  Grote,  4  Binir.  268, 12 
Moore,  484,  holds  tbat  the  drawer  of  a  check  who 
sifrned  the  same  in  blank  and  left  it  with  his  wife  is 
liable  thereon,  where  his  clerk  fraudulently  altered 
the  same  by  raising  the  amount  after  he  had  filled 
It  out  as  directed  by  the  wife.  This  was  the  leading 
case  on  alteration  of  instruments,  but  it  has  been 
questioned  and  its  authority  denied  in  Bazeodale 
T.  Bennett,  L.  B.  8,  Q.  a  Div.  825, 47  L.  J.  C.  P.  824, 28 
Week.  Bep.  t^.  19  Alb.  L.  J.  372,  which  was  a  case 
where  a  idsmed  blank  bUl  of  exchauffe  was  negli- 
e^ntly  left  in  a  drawer  and  stolen,  and  the  drawer*s 
nameflUed  in« 

In  accord  with  Young  v.  Grote,  siqMio,  a  drawer 
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of  a  check,  which  was  neffligently  issued  so  as  to 
be  easily  raised,  will  lose  where  it  is  paid  by  the 
bank.  Halifax  Union  ▼.  Wheelwright,  44  L.  J. 
Exch.  121,  L.  B.  10  Bxch.  188. 82  L.  T.  N.  S.  802,  2» 
Week.  Bep.  704. 

So  trustees  under  a  'paving  act,  who  negligently 
sign  checks  so  that  they  can  be  easily  raised,  can- 
not hold  the  clerk  who  drafted  them  liable.  Whit- 
more  V.  WUks,  2  Car.  ft  P.  884. 

Worrall  v.  Gheen,  89  Pa.  888,  and  Garrard  v.  Had- 
den,  87  Pa.  82, 6  Am.  Hep.  412,  while  doubting  Young 
V.  Grote,  supra,  held  that  the  obligor  was  only  lia- 
ble to  the  original  amount  as  shown  by  the  paper 
when  executed. 

So  the  maker  of  a  note  will  be  liable  to  a  bona 
fide  holder  where  he  issued  it  so  that  it  was  easily 
altered  and  raiiied  in  amount,  and  delayed  after 
knowledge  of  the  alteration  to  inform  the  holder, 
who  was  prejudiced  thereby.  Yocum  v.  Smith,  6^ 
IlL  821, 14  Am.  Bep.  120.    See  Burwell  v.  Orr,  supra. 

The  Louisiana  cases  foUow  the  civil  law  and  holA 
that  the  obligor  is  still  liable  where  he  was  negli- 
gent in  issuing  commercial  paperso  that  the  amount 
was  raised  without  exciting  suspicion.  Isnard  v. 
Torres,  10  La.  Ann.  IQB:  Helwege  v.  Hll)emia  Nat. 
Bank,  28  La.  Ann.  620. 

And  the  same  vt%A  held  where  one  joint  maker 
raised  a  note  without  the  knowledge  of  the  other 
makers  after  all  had  signed  it.  Scotland  County 
Nat.  Bank  v.  O'Connel,  23  Mo.  App.  166. 

This  case  holds  that  an  alteration  by  raising  the 
amount  avoids  a  note,  but  under  the  facts  in  thla 
case  a  delivery  by  one  maker  of  negotiable  paper 
to  another  maker  to  issue  the  (same,  in  a  condition 
to  allow  it  to  be  easily  raised  renders  the  obUgora 
liable. 

A  drawer  has  no  cause  of  action  against  a  party 
who  has  bona  fide  received  from  his  drawee  and 
paid  out  the  proceeds  of  a  raised  draft.  The  rem- 
edy is  between  the  drawer  and  drawee,  and  be- 
tween the  drawee  and  the  bona  fide  purchaser. 
National  Bank  of  Commerce  v.  Manufacturers  h. 
T.  Banic,  122 N.  Y.867, 15  N.  Y.  S.  B. 680.  LT. 
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name  of  the  flctitioufl  person  upon  it,  and  de- 
livered it  to  a  tbird  person,  who  was  identified 
at  tbe  bank  of  the  plaintiff,  and  at  whose  re- 
ouest  tbe  plaintiff  discounted  tbe  draft  in  good 
faith,  for  value,  and  without  notice  orsus- 

gicion  of  any  alteration  in  it.  The  court  below 
eld  that  the  draft  was  a  forgery,  and  imposed 
no  liability  on  tbe  defendant,  and  this  is  the 
tfupposed  error  complained  of. 

Before  Sanborn,  Circuit  Judge,  and  Thayer, 
District  Judge. 

Mesen,  S.  R.  Coekrill  and  George  H. 
Sanders*  for  plaintiff  in  error: 

The  maker  or  drawer  of  a  raised  hill  or  note 
is  liable  to  a  bona  fide  holder  without  notice, 
for  the  raised  amount,  where  the  maker  or 
drawer  has  drawn  the  instrument  in  such  a 
form  as  to  afford  the  holder  the  opportunity  to 
insert  in  spaces  negligently  left  in  the  instru- 
ment, additional  words  and  figures  raising  the 
amount  in  such  manner  as  to  prevent  detec- 
tion. 

Dan.  Neg.  Inst.  §  1406;  Tiedeman,  Com. 
Paper,  ^  897;  Byles.  Bills,  828;  Benjamin's 
Cbalmcr's  Dig.  Bills  &  Notes,  art.  287;  1  Ed- 
wards,  Bills,  §  264;  Garrard  v.  Eddden,  67  Pa. 
82,  5  Am.  Rep.  412;  Leaa  v.  WaUs,  101  Pa.  57, 
47  Am.  Rep.  699;  Blakey  v.  Johnson,  18  Bush, 
197,  26  Am.  Rep.  264;  Iron  Mountain  Bank 
of  6Y.  Louis  V.  Murdock,  62  Mo.  70;  Capital 
liank  V.  Armstrong,  Id.  69;  Scotland  County 
JSai.  Bank  v.  O'Connel,  23  Mo.  App.  166; 
JoJtnston  Harvester  Go.  v.  MclAan,  67  Wis. 
258;  ^a>d  V.  VaugTian,  69  111.  257;  Harvey  v. 
Smith,  65  111.  224;  Helw^e  v.  Hibernia  Nat, 
Bank,  28  La.  Ann.  520;  Kulh  v.  JJniUd  States, 
18  Ct.  CI.  560;  Coles  v.  Bank  of  England^  10 
Ad.  &  El.  184;  Ingram  v.  Primrose^  7  C.  B. 
N.  8.  82;   Young  v.  QroU,  4  Bing.  253. 

In  Crawford  v.  West  Side  Bank,  100  N.  Y. 
60,  58  Am.  Rep.  152,  the  reasonable  rule  to 
govern  such  cases  is  stated  with  its  proper 
qualifications  as  follows:  "Tbe  theory  that 
a  party  who  makes  and  issues  commercial 
paper,  properly  and  carefully  drawn,  to  ex- 
press tbe  liability  which  he  intends  to  assume, 
is  chargeable  with  negligence  on  account  of 
the  criminal  act  of  another  in  altering  it  after 
its  issue,  would  render  hlnta  warrantor  against 
such  acts  and  is  repu^ant  to  Justice  and  rea- 
son." The  qualification  is,  that  in  order  to 
entitle  the  maker  to  the  protection  indicated, 
the  paper  must  be  properly  and  carefully 
drawn. 

When  the  maker  put  the  note  in  circulation, 
it  was  an  invitation  to  tbe  public  to  purchase 
it  from  tbe  holder,  with  apparent  title.  Tbe 
alteration  could  not  be  detected,  and  the 
maker  is  estopped  from  ureing  his  defense. 

Yoeum  v.  Smith,  68  111.  821,  14  Am.  Rep. 
120 

The  principle  which  lies  at  the  foundation 
of  these  actions  I  think,  is,  that  the  maker, 
who,  by  putting  his  paper  in  circulation,  has 
invited  tbe  public  to  receive  it  of  any  one  hav- 
ing it  in  possession  with  apparent  title  is 
estopped  to  urge  the  actual  defect  of  title 
against  a  bona  fide  holder. 

Van  Duzer  v.  Hoioe,  21  N.  Y.  581. 

Justice  as  well  as  the  public  policy,  which 
lies  at  tbe  foundation  of  the  laws  as  to  com- 
mercial paper,  requires  that  the  loss  shall  fall 
^2  L.  R.  A. 


upon  the  maker  rather  than  on  tbe  innocent 

holder. 

Bedlich  t.  DoU.  64  N.  Y.  286. 18  Am.  Be^ 
678. 

In  Zimmerman  t.  Bote,  76  Pa.  188,  thecoort 
says:  ''It  is  the  duty  of  the  maker  of  a  note 
to  ^uard  not  only  himself  but  the  pablte 
against  frauds  and  alterations,  by  refusing  to 
sign  negotiable  paper  made  in  such  a  form  as 
to  admit  of  fraudulent  practices  upon  them 
with  ease  and  without  reifdy  detection." 

See  also  Halifax  Union  v.  Wheelwright,  Lu 
R.  10  Exch.  192;  Espy  v.  First  Nat.  Bank  of 
dncinnaU,  86  U.  a  18  Wall  604.  21  L.  ed. 
947. 

The  fact  that  the  alteration  amounts  to  m 
felony  is  not  material 

Bedlich  ▼.  Doll,  supra. 

Jordan,  who  raised  the  draft  in  this  caaa^ 
was  the  clerk  of  the  drawer. 

None  of  tbe  cases  avoids  the  altered  paper  In 
the  hands  of  a  bona  fide  holder  where  such  an 
alteration  as  we  have  in  this  case  was  made 
by  the  maker's  clerk.  Their  harsh  doctrine 
stops  at  the  line  "where  the  alteration  is  made 
by  an  agent,  clerk,  or  confidential  party." 

Garrard  v,  Hctdden,  supra;  Meiyparren  ▼. 
Neeley,  91  Pa.  26;  Halifax  Union  v.  Wheei^ 
Wright,  supra. 

Tbe  paper  being  fair  on  its  face,  the  burden 
of  proof  was  on  the  defendant,  to  show  affirma- 
tively that  the  alteration  was  made  after  its 
execution  and  delivery. 

Oist  V.  Gans,  80  Ark.  286;  Ohism  ▼.  Toomer, 
27  Ark.  108;  Feig  ▼.  Meyers,  102  Pa.  10;  Coas 
V.  Palmer,  1  McCrary,  431;  Hagan  v.  Mer- 
cfiants  dt  Bankers  Ins,  Co.  81  Iowa,  321;  Hunt" 
ington  v.  Finch,  8  Ohio  St.  449;  Seaman  t. 
Bussell,  20  Vt.  205,  49  Am.  Dec.  776. 

Messrs.  Dan  W.  Jones  and  W.  8.  Me- 
Cain,  for  defendant  in  error: 

If  promissory  notes  wereonlvi^ven  by  first- 
class  business  men  who  are  skillful  in  drawing 
them  up  in  the  best  possible  manner  to  prevent 
forgery,  it  might  be  well  to  adopt  the  high 
standard  of  accuracy  and  perfection  which 
the  argument  in  behalf  of  the  plaintiff  in  error 
would  require.  But  for  the  great  mass  of  the 
.people  such  a  standard  would  be  altogether 
too  high,  and  would  tend  to  encourage  for- 
gery by  tbe  protection  it  would  give  lo  forged 
paper. 

Holmes  r.  Trumper,  22  Mich.  427,  7  Am. 
Rep.  661. 

The  courts  have  accepted  and  adopted  tbe 
simple  and  sensible  rule  of  caveat  emptor.  No 
man  must  purchase  a  piece  of  negotiable 
paper  unless  he  knows  that  the  holder  is  the 
lawful  owner,  or  unless  it  is  payable  or  indorsed 
to  bearer. 

Fordyce  ▼.  Kosminski,  49  Ark.  40;  Green- 
field Sav.  Bank  y.  Stou>eU,  128  Mass.  196,  25 
Am.  Rep.  67;  1  Randolph,  Com.  Paper,  §  187; 
Burwell  v.  Orr,  84  111.  466;  KnoxviOe  Nat. 
Bank  v.  Clark,  61  Iowa,  264,  88  Am.  Rep.  129; 
Holmes  v.  Trumper,  supra;  Bruce  v.  WestcoU, 
3  Barb.  874;  Goodman  v.  Eastman,  4  N.  EL 
455;  CronkhiU  v.  Neheker.  81  Ind  819,  42  Am. 
Rep.  127;  Simmons  v.  Atkinson  dt  Lampion 
Co.  69  Miss.  862;  Charlton  v.  Seed,  61  Iowa, 
166,  47  Am.  Rep.  808;  Burrows  v.  Klunk,  S 
L.  R.  A.  576,  70  Md.  461;  Bigelow,  Leading 
Cases  on  Notes  &  Bills,  note  S,  p.  678. 
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8.  840,  28  L.  ed.  559,  tbe  courl  says:  "Wbere 
blanks  exist  in  negotiable  securities,  delivered 
to  another  for  use,  tbe  custody  of  the  paper, 
under  such  circumstances,  gives  tbe  custodian 
the  right  to  fill  Ihe  blanks;  out  it  does  not  con- 
fer authority  to  make  any  addition  to  tbe  terms 
-of  the  note;  and  if  any  such  of  a  material  char- 
acter, are  made  by  such  a  party  from  whom 
the  paper  veas  received,  it  will  avoid  the  note, 
even  in  the  hands  of  an  innocent  holder." 

Etpy  ▼.  First  Nat  Bank  of  Cincinnati,  85 
U.  8.  18  WalL  604.  21  L.  ed.  047. 

When  an  agent  undertakes  to  make  a  deal 
In  his  own  name  and  on  his  own  account  with 
bia  principal,  that  moment,  and  for  that  trans- 
action, he  ceases  to  he  an  agent  and  becomes 
«  mere  stranger. 

West  St.  Louis  8av.  Bank  y.  Shawnee  Conn- 
€g  Bank,  05  U.  8.  657,  24  L.  ed.  400;  Mora- 
wetz,  Priv.  Corp.  %  525;  Washington  Bank  v. 
Xtftoii,  22  Pick.  24. 

It  makes  no  difference  that  the  forgery  was 
committed  by  a  confidential  derk  of  the  de- 
positor, who  by  his  position  had  unusual  facil- 
ities  for  perpetrating  the  fraud  and  imposing 
the  forged  paper  upon  the  bank. 

Frank  y.  Chemical  Nat.  Bank,  84  N.  Y.  218. 
tS  Am.  Rep.  501;  Belknap  y.  Naftonal  Bank 
'^f  North  America,  100  Mass.  876, 07  Am.  Dec. 
WS;8hipman  y.  Bank  of  State  of  New  York,  12 
li.  R  A.  701,  126  N.  Y.  818:  Bank  oflrela?id 
y.  Evans  Charities,  5  H.  JL  880;  loung  y. 
iJrote,  4  Bing.  258. 

The  check  was  made  payable  to  Jordan,  who 
indorsed  it  to  one  Frank  H.  Lathrop,  a  ficti- 
tious person,  and  the  indorsement  of  Lathrop, 
through  which  plaintiff  claims,  was  forged. 
If  this  forged  indorsement  be  struck  out,  plain- 
tiff has  no  title.  There  is  no  difference  be- 
tween the  forgery  of  a  fictitious  person's  name 
•and  that  of  a  real  person. 

6taUY.  Qivens,  5  Ala.  760;  Shipman  y.  Bank 
^  State  of  New  York,  supra;  Armstrong  y. 
Pomeroy  JNat.  Bank,  6  L.  R.  A.  625,  46  Ohio 
«t.512. 

Sajibonit  Circuit  Judge,  deliyered  the 
opinion  of  the  court: 

There  is  a  decided  conflict  of  authorities  over 
"the  question  whether  the  maker  of  commercial 
paper  or  the  innocent  purchaser  of  it  should 
bear  the  loss  resulting  from  a  fraudulent  and 
unauthorized  alteration  in  its  terms  or  amount 
after  its  issuance  and  before  its  purchase,  where 
the  drawer  or  maker  writes  it  so  carelessly  that 
tiie  alteration  may  be  made  without  exciting 
.may  suspicion  of  the  forgery. 

It  is  said  that  the  drawer  should  suffer  tbe 
lofK,  because  his  carelessness  inyites  the  for- 
j*ery,  on  the  principle  that  where  one  of  two 
innocent  parties  must  suffer  from  the  fault  of 


carelessness  is  the  proximate  cause.  If  he 
carelessly  intrusts  checks  or  notes  having 
blanks  therein  that  were  evidently  intended  to 
be  filled,  to  a  third  party,  who  subsei{ueutly 
fills  up  and  sells  them,  or  if  be  intrusts  to  a 
confidential  clerk  the  duty  of  filling  the  blanks 
in  notes  or  drafts  be  has  assigned  or  indorsed, 
and  tbe  clerk  inserts  excessive  amounts,  he 
cannot  defend  against  such  paper  in  the  hands 
of  an  innocent  purchaser,  and  the  reasons  re- 
ferred to  al)ove  fairly  apply.  In  such  cases  the 
loss  is  the  natural  and  probable  consequence  of 
his  own  negligence,  a  loss  that  he  might  haye 
and  ought  to  have  foreseen,  a  loss  the  risk  of 
which  he  fairly  assumes  by  his  own  acts.  But 
when  the  drawer  has  issued  a  draft  or  nota 
complete  in  itself,  but  in  such  a  form  as  to  be 
easily  altered  without  attracting  attention,  and 
it  is  afterwards  fraudulently  raised  by  a  third 
person,  without  his  knowledge  or  authority* 
and  then  bought  by  an  innocent  purchaser,  it 
is  not  his  negligence,  but  the  crime  of  the 
forger,  that  is  the  proximate  cause  of  the  loss. 
Forgery  and  consequent  loss  cannot  be  said  to 
be  the  natural  or  probable  consequence  of  i^ 
suing  a  draft  inartificially  drawn.  Tbe  pre> 
sumption  is  that  dealers  in  commercial  paper 
are  honest  men,  and  not  forgers,  and  that  such 
paper  will  not  be  changed.  It  will  not  do  to 
say  that  eyery  one  whose  negligence  invites 
another  to  commit  a  crime  is  liable  to  a  third 
party  for  the  loss  the  latter  sustains  thereby. 
One'wbo,  by  carelessly  leaving  a  pile  of  shay* 
ings  near  his  house,  invites  another  to  commit 
the  crime  of  arson  that  results  in  the  burning 
of  his  neighbor's  building,  is  not  liable  to  his 
neighbor  for  that  loss.  The  farmer  who  neg- 
ligently turns  his  horse  into  the  highway,  and 
thereby  invites  a  thief  to  steal  it,  does  not 
thereby  lose  title  to  his  horse  when  an  innocent 
purchaser  has  bought  him  of  the  thief  Nor 
is  there,  incur  opinion,  any  sound  reason  why 
the  liability  of  the  maker  of  a  promissory  note 
or  bill  of  exchange,  complete  in  itself  when 
issued,  but  subsequently  fraudulently  raised 
without  his  knowled^  or  authority,  should  be 
measured  by  the  facility  with  which  a  third 
person  has  committed  the  crime  of  forgery 
upon  it,  or  why  he  should  be  held  liable  for 
the  loss  resulting  from  such  a  forgery.  The 
altered  contract  is  not  his  contract.  His  rep- 
resentation was  not  that  the  forged  contract 
was  his,  but  that  the  original  contract  was  bis, 
and  the  rule  caveat  emptor  makes  it  the  duty 
of  the  purchaser  when  he  bays  it,  and  not  of 
the  maker,  to  then  see  that  it  is  genuine.  To 
cite  and  attempt  to  distinguish  the  decisions 
upon  this  question  would  be  a  work  of  super- 
erogation.  The  authorities  have  all  been  care- 
fully reviewed,  and  the  conclusion  to  which 
we  have  arrived  has  been  reached  in  Holmes  v. 
H  third  he  shall  sustain  the  loss  who  put  it  in  |  Trumper,  22  Mich.  427,  7  Am.  Rep.  661,  by 


the  power  of  a  third  to  occasion  it.    It- is  said 
that  he  should  bear  the  loss,  because  when  he 
ismes  tbe  paper  he  represents  to  the  commer- 
cial world  that  the  draft  or  note  is  genuine,  and 
liecause  confidence  in  negotiable  paper  will  be 
lessened  if  makers  are  allowed  to  repudiate  al- 
-terations  which  they  have  invited.    These  are 
iHit  some  of  the  reasons  assigned  for  charging 
^the  maker  of  the  paper  with  the  loss.    '1  hey 
^re  good  reasons  for  holding  the  maker  of  ne- 
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Mr.  Justice  Obristiancy,  with  whom  Chitf 
Justice  Campbell  and  Justices  Grnves  and 
Cooley  concurred;  in  Greenfield  Sav.  Bank  v. 
Stoufell,  128  Mass.  106,  25  Am.  Rep.  67,  by 
Chief  Justice  Gray,  without  dissent  from  any 
member  of  the  supreme  judicial  court  of  Mas- 
sachusetts; in  Burrows  v.  Klunk,  "iO  Md.  451» 
8  L.  R.  A.  576,  in  KnoxviOe  Nat.  Bank  y. 
Clark,  51  Iowa,  264,  88  Am.  Rep.  129;  in  Far^ 
dyce  y.  Kosminski,  40  Ark.  40;  and  in  (Joodmam 
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T.  Eastman,  4  N.  H.  455;  while  tbe  decisiona 
in  SimmoM  v.  Atkinson  d  Lampton  Go,  69 
Hias.  862;  Charlton  v.  Beed,  61  Iowa,  166,  47 
Am.  Rep.  808,  and  Angle  v.  Northwestern  X. 
Ins.  Co.  92  U.  S.  880,  840.  28  L.  ed.  556.  659— 
are  to  the  aame  effect.  This  question  has  been 
much  discussed,  and  the  authorities  differ,  but 
we  think  the  better  reasons,  the  most  forcible 
and  convincing  opinions,  and  the  marked  trend 
of  the  later  decisiona  support  the  view  of  the 
oourc  below. 

But  it  is  said  that  this  caae  is  an  exception  to 
the  decisions  and  the  reasoning  to  which  we 
have  referred  because  this  draft  was  raised  by 
the  confidential  clerk  and  employ  6  of  the  banlc 
The  answer  ig  that  this  was  a  transaction 


between  the  bank  on  one  side  and  JoidaB,  the- 
clerk,  as  a  purchaser  of  the  draft,  on  tbe  other. 
Whatever  may  have  been  their  relationa  ia 
other  matters,  in  this  they  dealt  at  arm's  length 
as  vendor  and  purchaser.  Moreover,  it  wa» 
not  until  after  the  draft  had  become  a  perfeet 
instrument,  bad  been  signed  by  tbe  cashier^ 
and  completely  delivered  to  tbe  purchaser^ 
tbat  it  was  raised.  Certainly  Jordan  waa  noa 
then  acting  for  the  bank,  or  in  bis  capacity  a» 
its  clerk.  The  bank  did  not  employ  or  confide 
in  him  to  remit  or  dispoee  of  this  draft  after  be 
had  purchased  it.  Efe  was  then  acting  in 
own  behalf,  and  using  his  own  property. 
The  Judgment  beiow  is  afflrmed,  toith 
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1.  The  ordinary  skill,  knowledge*  and 
eHlciency  of  base  ball  players  is  all 
that  is  required  of  a  player  under  a  oontract 
of  birlog  for  a  definite  time,  which  is  silent  as  to 
the  degree  of  skill  to  be  poBBCoood. 

8*   A  usai^  to  alTeet  a  oontract  must  be  so 

ffeoeral  and  well  established  that  knowiedge  and 
adoption  of  it  may  be  presumed;  and  it  must  be 
oertain  and  uniform. 

8*  A  usage  or  costom  for  base-ball  elube 
to  discharf^e  a  player  on  ten  days*  notice, 
if  he  is  deficient  In  playmir,  cannot  modify  a  spe- 
cial contract  for  a  definite  time,— especially  when 
the  player  has  no  reciprocal  right  to  cancel  the 
contract. 

4*  The  amount  to  be  recoTored  Ibr  un- 
lawftil  discliarg^  of  an  employe  is  tbe 

oontract  price  less  what  may  bave  been  paid  him, 
and  also  what  he  has  earned  or  by  due  diligence 
might  have  earned  during  the  time  covered  by 
the  contract. 

(January  12, 18M.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  breach  of  contract 
to  pay  plaintiff  for  playing  ball  for  defendant 
during  the  season  of  1892.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rich  Ss  Bryan,  for  appellants: 

That  the  usage  and  custom  was  proved  by 
one  witness  only  has  been  held  by  the  highest 
authority  to  be  no  objection  to  its  admis- 
Bibility. 

Robinson  v.  United  States,  80  U.  S.  13  Wall. 
863,  20  L.  ed.  653. 

Where  the  usage  of  a  particular  trade  or 
business  is  well  established,  it  is  as  obliga- 
tory on  the  objects  of  its  operation  as  a  gen- 
eral law. 


Patterson  ▼.  Orowther,  70  Md.  Id4. 

The  object  of  proving  a  general  eti8ton» 
is  not  to  contradict  or  change  the  contract 
made  between  the  parties,  but  to  interpret  it 
to  the  oourt  and  Jury  as  it  was  understood 
by  the  parties  at  the  time  it  was  made. 

ffemtt  V.  John  Week  Lumber  Go.  77  Wis. 
556. 

In  Metsner  v.  Bolton,  9  Exch.  518,  a  sales- 
man was  employed  for  a  year,  and  there  was- 
a  usage  of  the  trade  to  dismiss  on  thiee 
months'  notice.  The  usage  was  held  to 
modify  the  contract. 

See  also  Given  v.    Oharron,   15  Md.   602 ; 
Lyon.  V.    Chorge,   44  Md.   800;  Patterson  t. 
Growther,  supra;  Williams  t.  Woods,  16  Md. 
255 :  WiUiams  v.  OUman,  8  Me.  276 ;   Smith 
V.  Wilson,  8  Barn.  &  Ad.  728 ;  Hewitt  t.  «IoA» 
Week  Lumber  Go.  supra. 

As  the  custom  was  general,  had  been  ii» 
existence  as  lone  as  there  had  been  aach  n 
thing  as  professional  base- ball,  and  waa  ob- 
serve by  all  professional  base-ball  clubs,  it 
was  not  necessary  to  prove  that  the  plaintiff* 
had  any  knowledge  of  it.  That  knowledge 
will,  if  the  Jury  lind  the  custom  to  have  been 
of  such  general  and  universal  pievaleooe,  ba 
presumed  in  law. 

Lyon  V.  Qeoi^e,  44  Md.  801 ;  Bank  of  Ooiwm- 
bia  V.  Fitzhugh,  1  Harr.  &  G.  248. 

If  it  were  necessary  for  the  Juiy  to  fliid' 
actual  knowledge  of  this  custom  on  the  part 
of  the  plaintiff,  they  could  infer  audi  knowl- 
edge from  the  fact  that  he  himself  testified 
that  he  had  been  a  professional  base- ball 
player  for  eight  or  nine  vears,  and  had, 
among  other  clubs,  plaved  in  the  Pliiladel- 
phia  League  Club  in  1^90. 

Whenever  any  one  accepts  employment 
which  requires  the  exercise  of  special  skill 
or  knowledge,  he  impliedly  holds  himself 
out  as  possessing  and  as  agreeing  to  use  that 
degree  of  skill  which  the  employment  de- 
mands. 

Wood,  Mast.  &  S.  g  157 ;  Leather^errw  v. 
OdeU,  7  Fed.  Rep.  641 ;  Waugh  v.  8hunk,  2t> 
Pa.  180;  Jones,  Bailm.   91;  2  Kent,    Com. 
468 ;  Story,  Bailm.  281 ;  Parker  ▼.  PtaU,  74 


NOTa.~On  the  effect  of  uaaire  upon  a  contract, 
see.  In  ooonectlon  with  tbe  above  case,  notes  to 
Kewhall  v.  Appleton  (N.  T.)  8  L.  R.  A.  8S0;  Smith  v. 

22  L.R  A 


dews  (N.  T.)  4  L.  B.  A.  802;  Mao  Culsky  v.  Klosterw 
man  (Or.)  10  L.  B.  A.  785;  Oonestogs  Cigar  Oow  wi 
Fluke  (Pa.)  18L.  B.  A.  48L 
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111.  480;  Lifon  ▼.  PoUard,  87  U.  S.  20  Wall. 
403,  22  L.  ed.  861. 

On  petition  for  reargufnent. 

While  it  is  clear  that  no  custom  can  be 
proved  which  contradicts  the  express  terms 
of  a  written  contract,  it  is  equally  clear  that 
evidence  may  be  introduced  ^'to  add  in- 
cidents*' to  a  written  contract,  and  to  explain 
its  meaning. 

Rumirey  v.  Date.  7  El.   ft  Bl.  274. 

To  fall  within  the  exception  of  repu/i:- 
nancy,  the  incident  must  be  such  as,  it  ex- 
pressed in  the  written  contract,  woirld  make 
It  insensible  or  inconsistent. 

Flaiterson  ▼.  Growther,  70  Md.  180. 

A  custom,  not  only  like  the  one  at  bar,  to 
discharge  for  cause  (t.  «.,  not  being,  in  the 
opinion  of  the  club*s  manager,  efficient, 
where  if  Uie  manager  did  not  m  good  faith 
exercise  that  Judgment  the  discharge  would 
be  wrongful,  Baltimore  db  0,  R,  Go,  ▼.  Bry- 
don,  65  Md.  198,  57  Am.  Rep.  818) ,  but  even 
to  discharge  at  will,  would  be  admissible 
where  the  contract  is  for  a  year  or  other  fixed 
neriod. 

Smith,  Mast.  &  S.*192 ;  1  Addison,  Oont.  8th 
ed.  •488 ;  :SieoU  v.  Qreawt,  88  L.  J.  C.  P. 
259 ;  Metzner  v.  Bolton,  9  Exch.  617 ;  Parker 
V.  Ibbeteon,  4  C.  B.  N.  8.  846 ;  Bardwett  v. 
Ziegler,  8  Wash.  84 ;  Bank  of  Columbia  v. 
F%tzliugh,  1  Uarr.  &  G.  289 ;  HdUey  v.  Brawn, 
8  Day,  846 ;  WiUiame  v.  Woods,  16  Md.  255 ; 
DestreJhan  v.  Louisiana  Oypreu  Lumber  Co,  45 
La.  Ann.  — 

Mr.  John  M.  Oallafher  for  appellee. 

Briscoe*  </.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  for  the  alleged  breach 
of  a  spcicial  contract  of  hiring.  The  contract 
was  made  and  entered  Into  oy  and  between 
the  Baltimore  base  ball  club  of  the  city  of 
Baltimore,  party  of  the  first  part  and  John 
T.  Pickett  of  the  city  of  Chicago  party  of 
the  second  part,  and  is  in  these  words :  That 
**  the  said  party  of  the  second  part  agrees  to 
play  ball  for  the  party  of  the  first  part  for 
the  season  of  1892,  for  the  sum  of  three  thous- 
and ($8,000)  dollars,  with  five  hundred  dol- 
lars advanced  on  the  contract;  said  sum  of 
five  hundred  dollars  ($500),  to  be  considered 
part  of  the  said  three  thousand  ($8,000)  dol- 
lars above  stated.  Salary  payable  first  and 
fifteenth  of  each  month ;  services  to  commence 
on  the  26th  of  March,  1892,  and  end  on  Octo- 
ber 81,  1892." 

The  appellee,  the  plaintiif  below,  entered 
upon  the  services  and  performed  them  until 
the  Ist  day  of  June,  1892;  when  he  was  dis- 
charged or  released.  He  was  paid  five  hun- 
dred dollars  ($500)  advance  monev  and  also 
four  payments  on  account  of  his  salary.  The 
grounds  set  op  for  his  discharge  were  want 
of  skill  and  abilitv.  The  Judgment  was  for 
the  plaintiff  and  the  defendant  has  appealed. 

At  the  trial  there  were  ten  exceptions  re- 
served to  the  rejection  by  the  court  of  evi- 
dence offered  by  the  defendant,  the  third, 
ninth  and  tenth  of  which  were  abandoned  at 
the  hearing.  There  were  also  exceptions  to 
the  granting  of  the  first,  fourth,  and  fifth 
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prayers  of  the  plaintiff  and  to  the  rejection 
of  tlie  first,  third,  sixth,  and  eighth  prayers 
of  the  defendant,  and  to  the  instruction  on 
the  part  of  the  court.  These  exceptions  form 
the  basis  of  this  appeal  and  we  will  pass 
upon  them  in  their  regular  order.  There 
were  two  defenses  relied  upon  by  the  ap- 
pellant : 

First,  that  the  plaintiff  did  not  exercise 
that  degree  of  skill  and  efficiency  required 
of  professional  base-ball  players  playins^  in 
the  league  or  association  to  which  defendant 
belonged,  and  wasdischarged  for  inefficiency. 

Secondly,  that  there  was  a  universal  and 
well-known  custom  observed  by  all  profes- 
sional base-ball  clubs,  that  the  club  shall 
have  the  right,  on  ten  days'  notice,  to  release 
any  player  who  does  not  come  up  to  the  re- 

?[uirements  of  his  position  and  play  satis- 
actorily ;  that  the  defendant  received  the  ten 
davs'  notice  and  was  discharged. 

It  will  be  observed  that  me  contract  in 
this  case  was  a  special  one,  for  a  precise 
period,  definite  in  its  terms,  and  is  simply 
an  ordinary  hiring  under  a  special  contract 
It  is  entirely  silent  as  to  the  degree  of  skill 
the  plaintiff  should  possess  in  the  business 
for  which  he  was  employed.  In  the  words  of 
the  contract,  *'he  was  to  play  ball  for  the 
Baltimore  base  ball  club,  the  party  of  the 
first  part  for  the  season  of  1892.'*  Now,  it  is 
a  well -settled  rule  that  the  standard  of  com- 
parison or  test  of  efficiency  is  that  degree  of 
skill,  efficiency,  and  knowledge  which  is 
possessed  by  those  of  ordinary  skill,  com- 
petency, and  standing  in  the  particular  trade 
or  business  for  which  they  are  employed. 
And  as  the  contract  provided  for  no  higher 
decree  of  skill  than  this,  none  could  be  re- 
quired. The  supreme  court  of  Pennsylvania 
lays  down  the  doctrine  to  be,  ''where  skill, 
as  well  as  care,  is  required  in  performing 
the  undertaking,  if  the  party  purport  to  have 
skill  in  the  business,  and  he  undertakes  for 
hire,  he  is  bound  to  the  exercise  of  due  and 
ordinary  skill  in  the  employment  of  his  art 
or  business  about  it,  or, 'in  other  words,  to 
perform  it  in  a  workmanlike  manner.  In 
cases  of  this  sort  he  must  be  understood  to 
have  engaged  to  use  a  degree  of  diligence  and 
attention  and  skill  adequate  to  the  perform- 
ance of  his  undertaking.  Ordinary  skill 
means  that  degree  which  men  engaged  in 
that  particular  art  usually  employ,  not  that 
which  belongs  to  a  few  men  only  of  extra- 
ordinary endowments  and  capacities.  Waugh 
V.  SJiunk,  20  Pa.  183 ;  also,  Marmer  v.  Gome- 
Hue,  5  C.  B.  N.  8.  236 ;  Parker  v.  Piatt,  74 
111.  482.  This  doctrine  was  fairly  submitted 
to  the  Jury  by  the  first  prayer  of  the  plaintiff 
and  the  fourth  prayer  of  the  defendant,  by 
which  they  were  in  substance  told  that  if 
they  found  that  tiie  plaintiff  did  not  possess 
and  exercise  the  skill,  knowledge,  and  ef- 
ficiency possessed  and  exercised  by  other  pro- 
fessional base- ball  players  of  ordinary  skill, 
knowledge,  and  efficiency,  and  that  he  was 
discharged  for  such  reasons,  then  their  ver- 
dict must  be  for  the  defendant.  A  large 
number  of  witnesses,  who  had  been  profes- 
sional base-ball  players  for  six  or  ten  years, 
and  who  had  played  with  the  plaintiff,  tes- 
tified that  they  considered  him  a  good  player. 


«93 


Martland  CoimT  of  Appeata 


Jak., 


and  that  he  played  an  average  good  game  of 
ball. 

We  pass  now  to  the  second  question  in  the 
case.  The  contention  on  the  part  of  the  ap- 
pellant is  that  the  contract  was  made  subject 
to  a  usage  or  custom  that  the  club  had  a  right 
to  cancel  the  contract  and  discharge  the 
player  on  giving  ten  days'  notice  when  the 
player  is  deficient  in  Jiis  playing.  The  con- 
tnict  is  entirely  silent  upon  this  subject,  and 
it  is  not  admitted  that  the  player  had  the  re- 
ciprocal right  to  abandon  the  club,  or  to  can- 
cel the  contract  when  he  deemed  it  proper  or 
right  to  do  so.  We  have  carefully  examined 
the  testimony  and  find  a  failure  of  proof  to 
establish  any  usage.  The  evidence  was  man- 
ifestly too  vague  and  unmeaning  to  warrant 
upon  an^  principles  the  submission  of  anv 
proposition  based  upon  it.  The  plaintiff 
testified  *'that  he  haa  been  playiag  profes- 
sional base- ball  for  the  past  nine  years;  is 
familiar  with  the  rules  of  the  game,  and  had 
signed  contracts  for  professional  clubs ;  that 
he  had  never  signed  a  contract  with  the  ten 
days'  clause ;  that  he  never  even  saw  one,  and 
knew  of  no  custom  by  which  a  player  could 
be  discharged  that  way;  that  nothing  was 
said  about  it  when  he  signed.  The  authori- 
ties all  hold  that  a  usage  to  be  admissible 
must  be  proved  to  be  known  to  the  parties, 
or  be  so  general  and  well  established  than 
knowledge  and  adoption  of  it  may  be  pre- 
sumed ;  and  it  must  be  certain  and  uniform. 
Foley  V.  Maaon,  6  Md.  61 ;  Second  Nat,  Bank 
of  Baltimore  v.  Weetern  Nat,  Bank  of  Balti- 
more,  61  Md.  128,  84  Am.  Rep.  800 ;  Oitizene 
Bank  of  Baltimore  v.  Qrafflin,  81  Md.  620,  1 
Am.  Rep.  66 ;  Patterson  v.  Orovother,  70  Md. 
126.  But  conceding  that  there  was  sufficient 
evidence  of  the  custom  and  usage  contended 
for  by  the  appellant,  we  are  clearly  of  the 
opinion  that  it  was  not  admissible  to  vary 
the  terms  of  this  special  contract.  The  con- 
tract, as  we  have  said,  is  one  for  a  definite 
term  of  service  and  binding  on  both  parties. 
To  admit  the  usage  would  not  only  destroy 
its  mutuality,  but  vary  its  terms.  The  su- 
preme court  of  Rhode  Island,  in  a  similar 
case  to  the  one  now  under  consideration,  held 
that  a  "local  usage  cannot  be  considered  a 
part  of  a  contract  when  it  contradicts  that 
contract. " 

Justieet  Durfee  and  Halle,  in  delivering 
the  opinion  of  the  court,  say,  the  contract 
and  usage  cannot  stand  together.  Either  the 
contract  must  prevail  and  make  void  the 
usage,  or  the  usage  must  prevail  and  make 
void  the  contract.  The  contract  described  in 
this  declaration  is  not  a  contract  made  with 
reference  to  the  usage,  but  against  it.  The 
contract  described  is  to  labor  for  a  year,  but 
the  usage  terminates  it  at  will.  The  con- 
tract is,  by  the  very  fact  of  its  existence,  a 
protest  against  the  usage,  for  it  ceases  to  be 
a  special  contract  the  moment  that  the  usage 
is  made  part  of  it.  A  usage  which  anmns 
such  a  contract  cannot  be  given  in  evidence, 
without  subverting  the  well-settled  rule, 
that  usages  inconsistent  with  a  contract  can- 
not be  given  in  evidence  to  affect  it.  8ioeet 
v.  .hnkins,  1  R.  I.  147,  86  Am.  Dec.  242. 
And  to  the  same  effect  is  the  case  of  PeUn  ▼. 
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Staveley,  court  of  queen's  bench,  where  Chief 
Justice  Cockbum  holds  that  the  contract  be- 
ing for  one  week  certain,  the  custom,  even 
if  proved,  could  not  control  it.  16  L.  T.  N. 
8.  275 ;  also  Smith  v.  Sheridan,  82  N.  Y.  a 
R.  28.  The  same  rule  has  been  established 
by  this  court  in  a  number  of  cases.  Ftflep  v. 
Mason,  and  Citizens  Bank  of  BaUimcre  v. 
Orafflin,  supra;  Susquehanna  Fertiliier  Co,  v. 
White,  66  Md.  462,  69  Am.  Rep.  186 ;  PkO- 
terson  v.  Orowther,  supra;  First  Nat,  Bank  of 
Baltimore  v.  Taliaferro,  72  Md.  165. 

It  follows  then  from  this  view  of  the  case, 
that  there  was  no  error  by  the  court  in  grant- 
ing the  plaintiff's  fourth  and  fifth  prayeTB» 
which  were  to  the  effect  that  there  was  no 
evidence  of  any  usage  by  which  the  plaintiff 
could  be  discharged  before  tiie  end  of  the 
contract  period  without  sufficient  cause,  and 
the  exclusion  from  the  jury  of  all  evidence 
offered  to  show  the  existence  of  sndi  a  usage. 
The  first  prayer  of  the  defendant,  relative  to 
the  existence  of  the  usage,  was  properly  re- 
jected. The  third,  sixth,  and  eighth  prayers 
of  the  defendant  were  properly  rejected,  for 
the  reasons  we  have  heretofore  giVen.  The 
first  prayer  granted  on  the  part  of  the  plain- 
tiff was  correct,  and  contained  the  law  upon 
that  branch  of  the  case.  We  have  examined 
all  the  exceptions,  and  discover  no  error  of 
which  the  appellant  has  a  right  to  complain. 

The  first,  second,  fifth,  sixth,  and  seventh 
exceptions  to  the  admission  of  evidence  are 
substantially  the  same  and  present  the  ques- 
tion as  to  the  degree  of  skill  required  of  the 
plaintiff  in  the  performance  of  his  duty.  The 
evidence  was  properly  rejected  beoiuse  it 
tended  to  exact  or  to  establish  a  higher  de- 
gree of  skill  than  that  contemplated  by  the 
contract.  The  appellant  was  not  a  member 
of  the  national  league  at  the  time  the  con- 
tract was  entered  into  on  November  14,  1891, 
it  did  not  become  such  until  January,  1892. 
This  testimony  was,  therefore,  immaterial 
and  irrelevant.  The  fourth  exception  was  to 
the  refusal  of  the  court  to  allow  tiie  follow- 
ing question  to  be  answered  :  *'Can  y'oa  tell 
whether  or  not  there  was  any  public  com* 

Slaint  by  the  patrons  of  the  manner  in  which 
[r.  Picket  filled  his  position. "  It  is  unneces- 
sary to  pass  upon  the  exception,  as  the  wit- 
ness afterwards  substantially  answered  the 
question  proposed,  and  the  benefit  of  his  an- 
swer. The  remaining  exception  was  to  the 
instruction  of  the  court  as  to  the  measure  of 
damages.  This  praver  instructed  the  Jury 
that  if  they  found  for  the  plaintiff  he  was 
entitled  to  recover  the  contract  price,  less 
such  sums  as  may  have  been  paid  to  him«  and 
also  less  such  sums  as  he  earned  or  by  the 
exercise  of  due  diligence  might  have  earned 
in  the  line  of  his  business,  during  Uie  re- 
mainder of  the  period  covered  by  the  con- 
tract. We  think  this  was  unexceptionable, 
and  is  the  law  laid  down  by  this  court  in 
Cumberland  A  P.  E,  Co,  v.  Slacks  45  Md. 
161.  Finding  no  error  and  the  whole  case 
having  beeh  fairly  submitted  to  the  jury  the 
judgment  will  be  afiSrmed. 
JudgmsiU  afPirmed, 

Rehearing  denied. 
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Gates  L.  ROSENTHAL,  Relator, 
MUSKEGON  CIRCUIT  JUDGE. 

(....-  ..moh.. ...^ 

1.  Credits  ahown  by  books  of  aeeonnt 
and  trial  balaaees  »re  not  tanirible 
jiroperty  which  oan  be  made  Bubjeot  to  levy 
under  attachment  by  seizure  of  the  books  and 
papers,  since  these  are  not  so  intimately  con- 
nected with  the  demands  charged  therein  that 
their  seizure  is  equivalent  to  the  seizure  of  such 
demands. 

8.  Attomeya  who  hawe  abased  tbe  proc- 
ess of  the  court  by  eansing  a  writ  of 
attachment  known  to  them  to  be  ut- 
terly void  to  issoe  for  the  purpose  of  ob- 
taining custody  of  the  books  and  private  papers 
of  the  defendant  for  the  purpose  of  founding 
subsequent  proceedings  upon  them  and  for  in- 
quisitorial purposes,  will  be  compelled  to  sur- 
render such  books  and  any  copies  containing 
evidence  taken  fkt>m  such  books  and  papers  and 
to  make  proof  that  they  have  surrendered  the 
whole  so  that  it  may  not  be  used  by  them  or  any 
one  else. 

8«  Mandamns  will  lie  to  compel  a  Jndge 
to  set  aside  an  order  denying  a  motion  to 
compel  attorneys  to  surrender  boolcs  and  papers 
and  copies  made  therefrom,  obtained  under  an 
abuse  of  a  writ  of  attachment,  by  its  use  as  a 
•earch  warrant  for  evidence. 

(December  2S,  180&) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  set  aside  an  order  deny- 
ing relator's  motion  to  compel  the  attorneys 
for  plaintifF  in  the  case  of  uttieit  v.  Rosenthal 
to  surrender  copies  of  papers  which  they  were 
alleged  to  have  procured  by  an  abuse  of  the 
process  of  court.     Oranted. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Bnnker  A  Carpenter*  for  re- 
lator : 

The  books  of  account,  trial  balances  and 
private  papers  of  Rosenthal  Bros,  were  not 
attachable  under  the  laws  of  this  state. 

Thompson  v.  Thomas,  11  Mich.  276. 

One  who  begins  by  attachment  begins  only 
an  ordinary  suit.  It  is  a  means  designed  to 
secure  the  creditor  by  the  sequestration  or 
holding  of  property  to  await  the  judgment, 
and  out  of  the  property  so  held  the  Judgment 
is  to  be  satisfied.  In  other  respects  a  suit  in 
attachment  does  not  differ  in  any  regard  from 
any  other  suit.  Any  property  subject  to  ex- 
ecution may  be  attached. 

King  t.  HubbeU,  42  Mich.  602. 

Books  of  account,  trial  balances  and  the 
private  papers  of  individuals  are  not  subject 
to  levy  on  execution  or  attachment. 

Drake,  Attachm.  4th  ed.  $249;  Freem. 
Executions,  §§  110,  112;  Perry  v.  Big  Bap- 1 


ids,  67  Mich.  146;  Tktri  t.  Woodhmtse,  40 
Mich.  899,  29  Am.  Rep.  544;  Bradford  v. 
Gillespie,  8  Dana,  67;  Oystead  v.  8/ied,  12 
Mass.  606. 

The  plaintiffs  could  not  have  been  benefited 
by  attaching  the  books.  There  was  no  value 
in  them  per  se.  They  could  not  be  seized 
on  attachment  or  sold  on  execution. 

Stevens  v.  Gladding,  58  U.  8.  17  How.  451, 
15  L.  ed.  156 ;  Stephens  v.  Cody,  55  U.  8.  14 
How.  681,  14  L.  ed.  529;  Banker  ▼.  Cold- 
toell,  8  Minn.  94;  Feople  v.  Wayne  County 
Auditors,  5  Mich.  223. 

Such  proceedings  as  we  complain  of  here 
have  been  under  the  ban  of  the  English  com- 
mon law  since  the  days  of  the  Stuarts. 

Cooley,  Const.  Lim.  864-878. 

Search  warrants  were  never  recognized  by 
the  common  law  as  process  which  might  be 
availed  of  by  individuals  in  the  course  of 
civil  proceedings  or  for  the  maintenance  of 
any  mere  private  right  but  their  use  was  con- 
fined to  the  case  of  public  transactions  iusti- 
tuted  and  pursued  for  the  suppression  of 
crime  and  the  detection  and  punishment  of 
criminals. 

Cooley,  Const.  Lim.  p.  872,  note  1;  BMn^ 
son  V.  Richardson,  18  Gray,  456. 

The  creditor  is  entitled  to  seizure  only  in 
satisfaction  of  his  debt.  To  that  end  he  is 
not  entitled  to  rummage  through  the  books 
and  private  papers  of  the  debtor  in  order  to 
make  evidence  for  himself  or  others. 

Entick  V.  Carrington,  2  Wils.  275;  Boyd 
V.  United  States,  116  U.  S.  «1(M41,  29  L.  ed. 
746-764 ;  Delafoile  v.  State,  16  L.  R.  A.  500. 
54  N.  J.  L.  881 ;  Bergman  v.  DettUbach,  11 
How.  Pr.  46. 

Messrs.  Brown  ft  LoTelace  for  respond- 
ent. 

Lon^t  J.,  delivered  the  opinion  of  the 

court : 

Relator  is  garnishee  defendant  in  a  cause 
pending;  in  the  Muskegon  circuit  court,  in 
which  Sam  Rosen wald.  Julius  Rosenwald, 
and  Julius  Weil  are  plaintiffs,  and  Sol  Ros- 
enthal and  Sam  Rosenthal  are  the  principal 
defendants.  Tli'e  nrincipal  cause  was  com- 
menced by  writ  of  attachment  issued  out  of 
the  circuit  court,  and  the  garnishee  proceed- 
ings are  based  thereon.  'After  the  writ  of 
garnishment  was  served.  Bunker  &  Carpenter, 
as  attorneys  for  the  garnishee  defendant,  en- 
tered a  motion  in  the  cause  for  an  order  requir- 
ing Norris  J.  Brown  and  George  8.  Lovelace, 
attorneys  for  the  plaintiffs  in  the  original 
suit,  to  deliver  up  to  defendant's  counsel  all 
copies  taken  by  them,  or  either  of  them,  of  the 
books  of  account,  trial  balances,  and  private 
papers  of  the  firm  of  Rosenthal  Bros. ,  com- 
posed of  Sol  and  Sam  Rosenthal,  the  princi- 
pal defendants,  and  severally  to  make  oath 
that,  at  the  time  of  such  delivery,  such  copies 


NoTB.— The  above  decision  strfklnrly  shows  the 
power  of  a  court  to  prevent  any  advanta^  beiner 
tskenof  a  party  bywronerful  use  of  process.  While 
a  precedent  for  the  decision  is  cited  the  case  Is  suffi- 
ciently novel  to  attract  attention  and  we  know  of 
no  mention  of  the  subject  in  any  law  text-book  or 
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treatise.  Quite  similar  to  it  In  many  respects  is  the 
case  of  Sinmions  Hardware  Co.  v.  Walbel  (8.  Dak.) 
11  L.  R.  A.  267,  In  which  a  surrender  of  ooplea 
WToncrfully  obtained  was  ordered  althoaffb  In  that 
case  the  ooplee  had  been  obtained  by  ooUusIod  with 
an  agent  and  not  by  use  of  process. 


See  also  38  L.  R.  A.  200. 
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embraced  all  that  said  Brown  &  Lovelace,  or 
either  of  them,  believed  existed,  and  that 
said  Brown  A  Lovelace  be  severally  re- 
strained from  using  in  any  way  the  books 
and  papers  attached  in  the  principal  proceed- 
ing, or  from  disclosing  their  contents,  or 
contents  of  the  copies  taken  from  them,  for 
the  purposes  of  this  case,  or  for  any  other 
purpose  whatever  for  the  reasons:  (1)  Be- 
cause the  books  of  account,  trial  balances,  and 
private  papers  are  not  attachable,  under  the 
Jaws  of  this  state;  (2)  because  said  Brown 
&  Lovelace  who  examined  the  attached  books, 
trial  balances,  and  papers,  and  true  copies 
thereof  were,  and  each  of  them  was,  guilty 
of  an  abuse  of  their  powers  and  duties  as  offi- 
cers of  the  court,  and  of  the  process  of  the 
court;  (8)  because  said  Brown  &  Lovelace 
used  the  process  of  the  court  for  an  unlawful 
purpose ;  (4)  because  the  sberifl  of  the  county 
exceeded  his  authority,  and  was  guilty  of  an 
abuse  of  his  powers  and  duties,  in  permitting 
said  Brown  &  Lovelace  to  make  an  examina- 
tion of  the  books  and  papers  so  attached,  and 
to  take  copies  therefrom ;  (5)  because  said 
examination  was  made,  and  said  copies  were 
taken,  while  said  books,  trial  balances,  and 
papers  were  in  the  possession  of  the  sheriff 
of  said  county,  who  then  held  them  under 
an  authorized  seizure  by  virtue  of  a  writ  of 
attachment  then  in  his  hands.  This  motion 
is  based  upon  the  testimony  of  Mr.  Lovelace 
and  of  the  sheriff,  given  in  the  case  of 
George  B.  Gluett  et  aX.  v.  OtUes  L.  BoeentfuUf 
garnishee  of  Sol  and  Sam  Rosenthal,  an  ab- 
stract of  which  is  filed  in  the  cause,  and 
upon  an  exhibit  introduced  in  evidence  in 
said  last-named  case,  the  same  being  a  cir- 
cular letter  written  by  said  Brown  &  Love- 
lace to  the  creditors  of  the  firm  of  Rosenthal, 
Bros.,  and  upon  certain  affidavits  filed,  and 
files  and  records  in  this  cause.  The  motion 
was  heard  in  the  court  below,  and  denied. 
Mandamus  is  asked  to  compel  the  court  to 
set  aside  the  order  denying  the  motion,  and 
to  grant  the  order  asked. 

It  appears  that,  prior  to  the  issuing  of  any 
writ  of  attachment  against  Rosenthal  Bros., 
they  had  executed  a  chattel  mortgage  to  Gates 
L.  Rosenthal,  the  garnishee  de^ndant  here. 
Proceedings  were  taken  to  foreclose  that  mort- 
gage ;  and  the  stock  of  goods  and  other  prop- 
erty which  it  covered,  amounting  to  about 
$30,000,  were  bid  in  by  Gates  L.  Rosenthal 
who  claimed,  at  the  time  attachment  pro- 
ceedings were  commenced,  to  be  in  posses- 
sion. Brown  &  Lovelace,  having  a  claim  in 
their  hands  not  ^et  due,  sued  out  a  writ  of 
attachment  on  said  claim,  placing  it  in  the 
bands  of  the  sheriff  of  the  county,  who  en- 
tered the  store  where  the  properties  were  sit- 
uate, and  which  Gates  L.  Rosenthal  claimed 
to  be  in  possession  of,  and  seized  and  took 
into  his  possession  certain  moneys,  books  of 
account,  paid  and  canceled  checks,  trial  bal- 
ances, and  other  books  and  papers.  He  took 
these  books  to  the  county  jail,  and  there  per- 
mitted Brown  &  Lovelace,  who  were  plain- 
tiffs' attorneys  in  the  writ,  to  examine  them, 
and  to  take  copies  from  them.  After  this 
was  done,  the  property  so  attached  was  re- 
turned to  the  store  and  the  attachment  pro- 
ceedings discontinued.     It  is  admitted  by 
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Brown  &  Lovelace  that  they  knew  that  this 
writ  of  attachment  could  not  be  sustained  if  a 
motion  was  made  for  its  dissolution,  as  the  ac- 
tion was  brought  upon  a  debt  not  yet  due, 
and  no  sufficient  showing  had  been  made  in 
the  affidavit  to  sustain  such  a  writ.  Brown 
&  Lovelace,  having  obtained  certain  facts 
from  the  examination  of  the  books  and  papers 
of  Rosenthal  Bros.,  sued  out  a  second  w^rit 
of  attachment  in  the  circuit  court  for  Muske- 
gon county  in  favor  of  George  B.  Cluett 
against  Rosenthal  Bros.,  and  caused  a  writ 
of  garnishment  to  issue  against  Gates  L. 
Rosenthal.  That  cause  was  heard  in  the  cir- 
cuit court,  and  is  now  pending  in  this  court 
upon  appeal.  In  that  case,  in  order  to  es- 
tablish the  plaintiff's  claim  that  Rneenthal 
Bros,  had  made  a  fraudulent  mortgage,  and 
to  show  that  Gates  L.  Rosenthal  bad  proper- 
ties and  effects  in  bis  hands  belonging  to 
the  principal  defendants,  Mr.  Lovelace  was 
called  as  a  witness,  and  was  permitted  to 
testify  to  certain  facts  which  he  found  bj  an 
examination  of  these  books  and  papers.  Upon 
his  cross-examination  in  that  case,  it  appears 
that  he  took  copies  of  such  books  and  papers, 
including  trial  balances.  It  is  for  the  sur- 
render of  such  papers  and  copies  so  taken 
that  this  application  was  made  to  the  court 
below. 

In  the  Olveti  0(ue,  Mr.  Lovelace  testified 
fully  as  to  what  examination  he  made,  and 
that  after  such  examination  he  was  in  a  po- 
sition to  make  an  affidavit  under  the  law  for 
the  issuing  of  a  writ  of  attachment  From 
Mr.  Lovelace's  testimony,  it  is  quite  appar- 
ent that  Brown  A  Lovelace  knew  the  first 
writ  of  attachment  could  not  be  sustained 
under  the  affidavit  upon  which  it  was  based, 
and  that  the  first  writ  was  used  for  the  purpose 
of  getting  evidence  upon  which  to  ground  sub- 
sequent writs.  No  return  was  ever  made  to 
this  first  writ,  but  on  the  contrary  the  suit 
was  discontinued,  and  the  writ  withheld,  as 
soon  as  the  evidence  was  obtained.  It  is  true 
that  Brown  A  Lovelace  deny  that  the  writ 
was  issued  for  the  purpose  of  getting  this 
information,  but,  whether  it  was  issued  for 
that  purpose  or  not,  it  was  so  used.  In  the 
order  to  show  cause,  the  circuit  judge  makes 
a  return  in  which  he  says  that  upon  the  trial 
of  the  Cluett  Case  an  objection  was  made  to 
the  introduction  in  evidence  of  the  contents 
of  the  books  of  Rosenthal  Bros.,  but  that 
such  evidence  was  allowed,  and  that  the  Jury 
in  that  cause  found  adversely  to  the  relator ; 
that  in  the  present  case  the"  writ  of  attach- 
ment was  sued  out  by  Thomas  C.  Clark,  as 
attorney  for  plaintiffs,  and  that  Brown  A 
Lovelace  were  thereafter  substituted  in  his 
stead.  It  is  further  returned  that  it  appears* 
upon  a  hearing  of  the  motion,  that  the  books 
and  papers  claimed  to  have  been  inspected 
were  mortgaged  by  Sol  and  Sam  Rosenthal 
to  relator,  as~ trustee  for  himself  and  other 
creditors,  before  said  attachment,  and  whic^ 
mortgage,  if  valid,  was  in  force  at  the  time 
said  property  was  attached,  and  that  relator 
had  no  rights  or  interests  in  the  books  and 
papers,  except  such  as  he  obtained  by  said 
mortgage,  and  that  such  books  and  papers 
were  the  property  of  Sol  and  Sam  Rosenthal, 
and  constituted  a  part  of  a  large  amount  of 
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iproperty  attached.  The  return  further  seta 
'xdrtn  that,  upon  the  hearing  of  the  motion, 
relator  made  no  showing  that  plaintifla  would 
use  or  attempt  to  use  uie  evidence  as  to  the 
^contents  of  these  hooks  and  papers  upon  the 
trial  of  said  cause,  wlierein  relator  was  in- 
terested,  and  that  it  did  not  appear  that  re- 
lator was  entitled  to  the  copies  of  the  books 
and  papers  taken  by  Brown  <&  Lovelace. 
From  all  the  evidence  the  court  determined 
that  the  writ  of  attachment  was  issued  in 
£Ood  faith,  and  executed  in  good  faith,  and 
that  there  was  no  abuse  of  the  process  of  the 
•court,  and  that  Brown  A  Lovelace  ought  not 
to  be  compelled  to  surrender  such  copies,  or 
'to  make  the  oath  asked. 

The  return  nowhere  denies  that  the  mort- 
iraee  had  been  foreclosed,  and  the  property 
tiid  in  by  Gates  L.  Rosenthal.    This  fact  ap- 
pears from  the  testimony  of  Mr.  Lovelace, 
and  is  nowhere  contradicted.     But  it  is  as- 
■sumed,  not  only  that  the  mortgage  is  void, 
but  that  the  sale  was  also  void,  and  there- 
-fore  relator  had  no  right  to  possession,  such 
assumption  being  based  upon  the  facts  ob- 
tained by  the  use  of  the  first  writ  of  attach- 
ment.   We  think  there  is  conclusive  evidence 
-that  the  facts  obtained  by  Brown  &  Lovelace 
are  a  part  of  the  case,  and  the  foundation  of 
^he  case  in  hand.    The  only  question  involved 
is,  Has  there  been  an  abuse  of  the  process  of 
the  court?    Can  parties  be  permitted  to  take 
.a  writ  of  attacliment,  knowing  it  to  be  in- 
"valid  and  issued  upon  an  affidavit  confessed!  v 
defective,  and  attach  property  under  it  which 
is  not  subject  to  levy,  and  gain  information 
-or  evidence  upon  which  to  base  a  proper 
writ,  and  sustain  that  writ  by  such  means? 
It  is  said  by  counsel  for  plaintiffs  in  the 
'writ,  who  appear  here  to  defend  the  action, 
that  it  is  an  effort  to  have  this  evidence  ad- 
judged incompetent,  and  for  this  reason  re- 
strain its  use,  and  thus  anticipate  a  ruling 
-of  the  court  below  thereon  in  advance  of  a 
trial,  and  without  any  showing  that  it  will 
"be  offered.     This  is  not  the  point  in  issue 
liere,  and  does  not  reach  the  question  in- 
volved.   The  claim  is  that  the  process  of  the 
XMurt  has  been  abused,  in  that  a  writ  of  at- 
tachment utterly  void,  and  known  to  be  void 
l>y  the  attorneys  causing  its  issue,  and  who 
are  officers  of  the  court,  has  been  used  to  ob- 
tain evidence  for  the  purpose  of  founding 
subsequent  proceedings  upon,   and  for  in- 
quisitorial purposes ;  that,  this  being  so,  the 
-evidence  thus  obtained  is  not  competent  for 
any  purpose,  and  the  parties  having  t^osses- 
Bion  of  any  copies  containing  such  evidence 
are  bound  to  surrender  them,  and  make  proof 
that  they  have  surrendered  the  whole  there- 
of, BO  that  it  may  not  be  used  by  them,  or 
.any  one  else ;  ana  that  thev  have  no  right  to 
the  possession  of  such  evidence.     In  this  we 
think  counsel  for  relator  is  correct.     These 
books  of  account  and  trial  balances  are  not 
property  of  such  tangible  character  that  they 
-can  be  made  subject  to  such  levies.     They 
tnay  be  evidences  of  debt,  but  their  seizure 
is  not  the  attaching?  or  seizure  of  the  debt  it- 
self.    They  are  not  so  intimately  connected 
'With  the  demands  charged  therein  that  the 
?8eizure  of  the  books  is  equivalent  to  the  seiz- 
^ire  of  the  demand,  and  there  is  no  means  by 
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which  these  demands  can  be  transferred  by  & 
direct  levy  and  sale.  Freeman,  Executions, 
g  112 ;  Cam.  v.  AbeU,  C  J.  J.  Marsh.  476 ; 
Thomas  v.  Thomas,  2  A.  E.  Marah.  4d0; 
Wier  V.  Datfis,  4  Ala.  442 ;  Carlos  v.  AnsUy^ 
8  Ala.  900 ;  Horion  v.  Smith,  Id.  78,  42  Am. 
Dec.  628.  In  Dart  t.  Woodhouse,  40  Mich. 
899,  29  Am.  Rep.  544.  it  was* held  tl\at  a  set 
of  manuscript  abstract  books  were  not  sub- 
ject to  levy  and  sale  on  execution.  In  Pierrp 
V.  Big  Bapids,  67  Mich.  146,  it  was  held  that 
"such  abstract  books  have  no  intrinsic  value, 
and  are  not  taxable. "  In  Drake  on  Attach- 
ment (4th  ed.  S  249),  it  is  said:  ** Where 
property  is  of  such  a  nature  that  an  attach- 
ment of  it  would  produce  a  sacrifice  and 
ereat  injury  to  the  aefendant,  without  bene- 
fiting the  plaintiff,  it  is  not  attachable. 
Such  is  the  rule  in  relation  to  defendant's 
private  papers,  or  his  books  in  which  his  ac- 
counts are  kept.  Much  less  would  an  attach- 
ment be  considered  to  create  a  lien  on  the 
accounts  contained  in  the  books*,"  citing 
Bradford  ▼.  OilUspie,  8  Dana,  67.  In  Dart 
V.  Woodhouse,  supra,  Mr.  Justice  Campbell 
said :  ''It  would  be  very  absurd  to  hold  that 
books  could  be  seized  and  sold  on  execution, 
which  after  the  sale  the  purchaser  could  not 
use."  It  is  conceded  that  these  books  and 
papers  seized  were  not  of  any  value,  in  them- 
selves. Mr.  Lovelace  says  they  were  not  of 
much  value,  except  as  evidence.  In  People 
V.  Wayne  County  Auditors,  5  Mich.  228,  it 
was  held  that  a  levy  on  a  warrant  drawn  by 
the  board  of  auditors  is  not  subject  to  levy 
on  execution.  In  Bradford  v.  OiUespie,  supra, 
it  was  held  that  a  return  on  an  attachment 
of,  "  Levied  upon  an  account  book,  the  prop- 
erty of  defendant,  "will  not  authorize  a  judg- 
ment. As  before  stated,  the  real  gist  of  the 
complaint  here  is  not  that  property  was  levied 
upon  which  was  not  subject  to  levy,  but  the 
use  which  was  made  of  the  process  of  the 
court.  It  is  seen  that  the  attachment  was 
void,  and  was  levied  upon  property  not  sub- 
ject to  levy,  yet  the  parties  responsible  for 
It— officers  of  the  court — are  permitted  to  use 
the  evidence  thus  obtained.  If  the  writ  had 
been  valid,  and  the  property  taken  under  it 
had  been  subject  to  levy,  it  was  the  dutv  of 
the  sheriff  **  to  safely  keep  the  same  to  satisfy 
any  judgment  that  may  be  received  by  the 
plaintiff'  in  such  attachment."  How.  Btat. 
I  7990.  Instead  of  doing  this,  the  writ  was 
used  as  a  search  warrant  for  evidence,  and, 
having  obtained  the  evidence  sought,  the 
books  were  returned.  Had  the  defendants 
been  charged  with  a  crime,  it  would  have 
been  necessary,  in  order  to  obtain  a  writ 
which  would  accomplish  what  was  accom- 
plished here,  to  show  to  the  satisfaction  of 
the  court  that  probable  cause  existed,  which 
showing  must  have  been  supported  bv  oath 
or  affirmation,  the  place  particularly  de- 
scribed, and  a  description  of  the  property  to 
be  searched  for  or  seized  have  been  set  forth 
with  exact  particularity.  "Search  warrants 
were  never  recognized  by  the  common  law  as 

Srocess  which  might  be  availed  of  by  in- 
ividuals  in  the  course  of  criminal  proceed- 
ings, or  for  the  maintenance  of  any  mere 
private  rights ;  but  their  use  was  confined  to 
the  case  of  public  transactions  instituted  and 
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pursued  for  tbe  suppression  of  crime,  and 
the  detection  and  puuisUment  of  criminals.'' 
Oooley,  Const.  Lim.  6th  ed.  p.  873.     Article 
6,  §  26,  of  our  own  state  constitution,  pro- 
vides :    **  The  person,  houses,  papers  and  pos- 
session of  every  person  shall  be  secure  from 
unreasonable  searches  or  seizures.     No  war- 
rant to  search  any  place  or  to  seize  any  per- 
son or  things  shall  issue  without  describing 
them,  nor  without  probable  cause  supportea 
by  oath  or  affirmation."     Here  the  parties 
were  charged  with  no  crime,  yet  upon  a  void 
process — one  which  the  parties  causing  its 
issue  confessedly  knew  to  be  void—a  levy  is 
made  upon  property  not  subject  to  seizure, 
and  copies  made  thereof;  and  these  copies 
are  now  held  by  these  officers,  and  have  act- 
ually been  permitted  to  be  used  in  one  case 
as  evidence,  and  in  the  present  case  are  the 
foundation  upon  which  the  writ  was  issued. 
But  one  case  has  been  called  to  our  attention 
where  such  a  proceeding  has  before  been  at- 
tempted.   In  MergmanY,  BetUebach,  11  How. 
Pr.  46,  it  appears  that  a  deputy  sheriff,  under 
an  attachment,  levied  upon  certain  books, 
papers,  letters,  and  correspondence  of  a  part- 
nership.    It  was  held  that  under  the  New 
York  statute  the  books  of  a  partnership  were 
subject  to  levy,  but  letters  and  correspond- 
ence were  not  among  those  authorized  to  be 
taken.    It  was  said :    **  As  the  whole  proceed- 
ing on  the  part  of  the  deputy  in  examining 
the  books  and  papers  is  grossly  irregular,  an 
order  must  be  made  that  the  regular  books 
of  account  of  the  firm,  and  its  notes,  policies 
of  insurance,   and  all  other  securities  and 
vouchers,  be  safely  kept  by  the  sheriff  under 
lock  and  key,  without  power  on  the  part  of 
such  deputy  or  any  other  person,  except  the 
defendants,  to  look  into  or  examine  the  same, 
except  under  the  special  order  of  the  court, 
to  be  made  on  notice  to  the  defendants. "    It 
was  further  said  :    **  All  other  papers,  of  every 
name  and  description,  taken  by  such  deputy, 
and  all  translations  or  copies  of  such  transla- 
tions, if  any,  of  the  books,  letters,  vouchers, 
or  papers,  must  be  delivered  up  forthwith  to 
the  defendants'  attorneys ;  and,  to  insure  the 
same,  such  delivery  must  be  made  under  an 
affidavit  to  be  made  by  such  deputy,  by  the 
plaintiffs,  and  their  attorneys  and  counsel, 
that,  at  the  time  of  such  delivery,  such  copies 
embraced  every  translation  or  copy  of  such 
translation  or  copy  of  such  original  which 
the  deponent  knows  of  or  believes,  or  has  any 
reason  to  believe,  exists;  and  the  plaintiffs, 
and  their  attorneys,  agents,  and  counselors, 
are  hereby  restrained  from  in  any  way  using 
such  original  books  and  papers,  or  using  or 
disclosing  the  contents  of  such  copies,  in  any 
manner  whatsoever,  except  by  special  order 
of  the  court.     This  order  must  be  complied 
with  forthwith."    The  process  of  courts  of 
justice  can  never  be  used  for  inquisitorial 
purposes  or  for  oppression,  and  such  use  be 
sustained.     If  such  a  practice  should  be  coun- 
tenanced, no  man*s  private  papers  would  be 
free  from  search  or  seizure. 

TJta  toHt  mu8t  he  granted  as  prayed. 

The  other  Justices  concur. 

SSL.R.A. 
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V. 

Michael  BELLET,  Pljf.  in  Err. 
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The  equal  privileges  op  immniiities  o^ 
citijEens  are  not  violated  by  proliiblt» 
ing  the  business  of  a  barber  on  Sunday  un- 
der srreater  penalties  than  those  imposed  apo». 
other  business,  or  beoause  an  exception  is  made  as 
to  tbose  who  oonscientiously  observe  tbe  eeventb 
day  of  the  week  as  the  Sabbath,  nor  is  suoh  a  slat- 
ute  invalid  as  class  legislation. 

(Tebruary  20, 1804.} 

ERROR  to  the  Recorder*s  Court  of  Detroit 
to  review  a  judgment  convicting  defend^ 
ant  of  unlawfully  engaging  in  the  business- 
of  a  barber  on  Sunday.    J^nned. 

The  facts  sufficiently  appear  in  the  opinion. 
Mr.  Qeovge  F.  Robison  for  plaintiff  in 
error. 

Mr.  A.  A.  Ellis»  Atty-Gen.,  with  Me$»rK 
Allan  H.  Fraser»  Pros.   Atty.,   and  CH^ 
mund  F.  Hant»  Asti.  Prae.  Atty.,  for  de- 
fendant in  error : 

All  Sunday  laws  are  police  regulations^ 
and  the  prevention  of  a  trespass  is  the  in- 
variable purpose  of  a  police  regulation. 
Therefore,  it  is  unquestioned  that  noisj^ 
trades  and  amusements  and  other  like  dis- 
turbances, may  be  prohibited  on  that  day  in 
complete  conformity  with  the  limitations  oT 
police  power. 

State  V.  Baltimore  db  0.  B.  Ch.  16  W.  Va. 
862,  86  Am.  Rep.  808. 

But  there  is  a  constitutioual  reason  wbj^ 
the  prohibition  of  labor  on  Sunday  should 
be  extended  to  other  than  noisy  trades  and 
employments. 

Tiedeman,  Pol.  Powers,  pp.  181,  182 ;  Bm 
parte  Newman^  9  Cal.  520 ;  Bx  parte  Andretct, 
18  Gal.  678 ;  ExparU  Burke,  59  Cal.  6.     See 
also  Bx  parte  Koser,  60  Gal.  177 ;  Showr  v. 
State,  10  Ark.  259. 

Laws  public  in  their  object  may  extend 
to  all  citizens  or  be  confined  to  particular 
classes. 

Cooley,  Gonst.  Lim.  5th  ed.  pp.  482,  488; 
Story,  Const.  5th  ed.  §  1961. 

The  14th  Amendment  to  the  Constitution, 
of  the  United  States  means  that  no  person  or 
class  of  persons  shall  be  denied  the  same  pro- 

NoTB.— Tbe  constitutfonaUty  of  a  Sunday  law  Is 
attacked  in  the  above  case  on  irrounds  somewfass 
different  from  those  considered  In  JuDEFiim  t. 
Statk,  post,  IZL  The  question  of  class  legrislation 
or  of  equal  privlleRes  and  immunities  of  citiaene 
is  here  the  basis  of  attack,  but  even  the  fact  of 
discrimination  in  respect  to  penalties  between 
barbers  and  other  persons  is  held  not  to  take  the 
case  out  of  tbe  general  rule,  which  upholds  Sunday 
reRulatlons. 

As  to  what  constitutes  an  unconstitutional  dis* 
crimination  between  citizens,  see  note  to  LouisvlUe- 
Satety  YauJt  A  T.  Co.  v.  Louisville  ft  ii.  R.  Go.  (K7> 
14  L.  R.  A.  579. 

As  to  what  constitutes  Sunday  labor  which  !»> 
prohibited,  see  fiot«  to  Quarles  v.  State  (ArkJ  U I^. 
B.  A.192. 


See  also  46  L.  R.  A.  848. 
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tection  of  the  laws  which  Is  enjoyed  by  other 
persons  or  other  classes  in  the  same  place, 
and  under  like  circumstances. 

Mu9(mH  V.  Lewis,  101  U.  S.  81,  25  L.  ed. 
M2. 

The  proTlsion  in  the  amendment  just  re- 
ferred to  doea  not  prohibit  the  legislature 
from  making  laws  applying  only  to  certain 
classes  or  localities. 

Slaughter-HouM  Oases,  88  U.  S.  16  Wall. 
86.  21  L.  ed.  894 ;  Straud&r  y.  West  Virginia, 
100  U.  8.  808,  25  L.  ed.  664. 

The  distinction  between  this  kind  of  leg- 
islation and  class  legislation,  so  called,  is 
▼ery  clearly  stated  by  Judge  Cooley  in  his 
work  on  Constitutional  Limitations,  at  page 
488. 

Uniformity  of  laws  Is  attained  by  their 
operation  upon  all  persons  in  like  situations. 

Iowa  Bailroitd  Land  Co,  y.  Boper,  89  Iowa, 
112 ;  United  States  Exp.  Oo,  v.  Ellyson,  28 
Iowa,  870;  McAunich  y.  Missisnppi  A  M, 
Bivw  B.  Co.  20  Iowa,  838 ;  Haskel  y.  Bur- 
Ungton,  80  Iowa,  282 ;  Alexandria  y.  Dearmon, 
2  Sneed,  104;  Davis  y.  StaU,  8  Lea,  876; 
Brooks  Y.  Hyde,  87  Cal.  866 ;  People  y.  Judge 
€ff  Twelfth  DisU  17  Cal.   654.     See  also  Ex 

?nrte  Smith  and  Ex  parte  Keating,  88  Cal. 
02;  Ex  parte  Burke,  59  Cal.  6. 

Cooley  on  Constitutional  Limitations,  6th 
ed.  page  584,  says :  **  The  Jew  whu  is  forced 
to  respect  the  first  daj  of  the  week  when  his 
conscience  requires  of  him  the  observance  of 
the  seventh  also,  may  plausibly  urge  that 
the  law  discriminates  against  his  religion, 
and  by  forcing  him  to  keep  a  second  Sabbath 
in  each  week,  unjustly,  though  by  indirec- 
tion, punishes  him  for  his  belief.^ 

We  have  not  found  any  decision  in  the 
state  of  Michigan  which  purports  to  show 
that  it  has  ever  been  contended  in  this  state 
that  the  above  provision  of  the  Michigan 
statutes,  making  exception  in  favor  of  those 
classes  who  observe  the  seventh  day  of  the 
week,  is  unconstitutional. 

Johns  Y.  StaU,  78  Ind.  882,  41  Am.  Bep. 
577. 

Is  the  work  of  a  barber  one  of  necessity? 
It  has  been  held,  both  in  England  and  this 
country,  it  is  not. 

Phillips  Y.  Innes,  4  Clark  &  F.  284;  Com. 
▼.  WaldTnan,  11  L.  R.  A.  568,  140  Pa.  89 ; 
Cam.  Y.  Deztra,  148  Mass.  28:  Com.  y. 
Jacobus,  1  Pa.  Legal  Qaz.  Rep.  491. 

Whether  or  not  shaving  is  a  work  of  neces- 
sity, the  opening  of  barber  shops  as  such  are 
not  necessary,  within  the  meaning  of  the  law ; 
and  if  the  legislature  sees  fit  in  its  discretion 
to  enact  additional  legislation  in  furtherance 
of  the  same  design  It  may  lawfully  do 
so. 

State  Y.  Femandee,  89  La.  Ann.  538 ;  Com. 
▼.  Matthem,  18  L.  R.  A.  761,  152  Pa.  166 : 
Merchants  Wharf  Boat  Asso.  y.  Wood,  64 
Miss.  661,  60  Am.  Rep.  76 ;  People  y.  Moses, 
65  Hun,  161 ;  Neuendorf  y.  Duryea,  69  N. 
Y.  557,  25  Am.  Rep.  285;  LindenmuOer  v. 
People,  88  Barb.  548. 

The  auestion  of  how  far  these  restrictions 
should  be  carried  is  for  the  legislature,  not 
for  the  courts. 

Liberman  v.  StaU,  26  Keb.  464. 

fi2L.RA. 


Montg^meryy  </.,  delivered  the  opinion 
of  the  court: 

1.  The  respondent  was  convicted  of  a  vio- 
lation of  the  provisions  of  Act  Ko.  148  of 
the  Public  Acts  of  1898,  and  the  sole  question 
presented  for  our  consideration  is  whether 
the  act  in  question  is  constitutional.  The 
act  provides:  **That  it  shall  bo  unlawful 
for  an^  person  or  persons  to  carry  on  or  en- 
gage in  the  art  or  calling  of  hair  cutting, 
slaving,  hair  dressing  and  shampooing,  or 
in  any  work  pertaining  to  the  trade  or  busi- 
ness of  a  barber,  on  the  first  day  of  the  week, 
commonly  called  Sunday,  except  such  per- 
son ur  persons  shall  be  employed  to  exercise 
such  art  or  calling  in  relation  to  a  deceased 
.person  on  said  day.  Sec.  2.  That  it  shall 
be  unlawful  for  any  such  person  or  persons 
to  keep  open  their  shops  or  places  of  busi- 
ness aforesaid,  on  said  first  day  of  the  week 
commonly  called  Sunday  for  any  of  the  pur- 
poses mentioned  in  section  one  of  this  act: 
provided,  however,  that  nothing  in  this  act 
shall  apply  to  persons  who  conscientiously 
believe  the  seventh  day  of  the  week  should 
be  observed  as  the  Sabbath  and  who  actually 
refrain  from  secular  business  on  that  day.^ 

It  is  urged  that  the  act  is  invalid  because 
it  conflicts  with  article  6  of  section  83  of  the 
Constitution  of  this  state,  which  provides, 
among  other  things,  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and  for  the  further 
reason  that  it  is  in  conflict  with  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States,  which  provides  that  **no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction, 
the  equal  protection  of  the  laws."  It  is  con- 
ceded that  the  state.  In  the  exercise  of  \xa 
police  power,  has  the  right  to  enact  Sunday 
laws,  and  that  it  also  has  the  right  to  provide 
for  tiie  regulation  and  restriction  of  those 
engaged  in  an  employment  which,  in  and  of 
itself,  may  prove  harmful  to  the  community, 
such  as  the  1  iquor  traffic.  But  it  is  contended 
that  the  business  of  conducting  a  barber  shop 
is  not  of  this  class,  and  that  it  is  in  the  nat- 
ure of  class  legislation  to  prohibit  this  busi- 
ness under  more  severe  penalties  than  those 
provided  for  the  conduct  of  other  legitimate 
business  on  Sunday.  We  do  not  deem  the 
act  in  question  open  to  such  objection.  By 
class  legislation,  we  understand  such  le^ris- 
lation  as  denies  rights  lo  one  which  are  ac- 
corded to  others,  or  inflicts  upon  one  individ- 
ual a  more  severe  penalty  than  is  imposed 
upon  another,  in  like  case,  offending. 

In  Cooley  on  Constitutional  Limitations 
(page  482),  it  is  said:  **Laws  public  in 
their  objects  may,  unless  express  constitu- 
tional provision  forbids,  be  either  general  or 
local  in  their  application.  Thev  may  em- 
brace many  subjects  or  one,  and  they  may 
extend  to  all  citizens,  or  be  confined  to  par- 
ticular classes,  as  minors  or  married  women, 
bankers  or  traders,  and  the  like.  .  .  . 
The  legislature  may  also  deem  it  desirable 
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4o  prescribe  peculiar  rules  for  the  several  oc- 
cupations, and  to  establish  distinctions  in 
the  rights,  obligations,  duties,  and  capacities 
of  citizens.  'Hie  business  of  common  car- 
riers, for  instance,  or  of  bankers,  may  require 
special  statutory  regulations  for  the  seneral 
benefit ;  and  it  may  be  matter  of  public  pol- 
icy to  give  laborers  in  one  business  a  specific 
lien  for  their  wages,  when  it  would  be  im- 
practicable or  impolitic  to  do  the  same  for 
f persons  engaged  in  some  other  employments, 
f  the  laws  be  otherwise  unobjectionable,  all 
that  can  be  reauired,  in  these  cases,  is  that 
they  be  general  in  their  application  to  the 
class  or  locality  to  which  they  apply ;  and 
they  are  then  public  in  character,  and  of  their 
propriety  and  policy  the  legislature  must 
judge."  In  lAherman  v.  8taU,  26  Neb.  464, 
an  ordinance  of  the  city  prohibited  the  keep- 
ini?  open  of  any  business  house,  bank,  store, 
saloon,  or  office,  excepting  telegraph  offices, 
express  offices,  photograph  galleries,  railroad 
offices,  telephone  offices,  hotels,  restaurants, 
cigar  stores,  eating  houses,  ice-cream  parlors, 
dru^  stores,  etc.  It  was  contended  tiiat  the 
ordinance  was  open  to  the  objection  that  it 
did  not  operate  upon  all  citizens  alike ;  that 
the  respondent  was  compelled  to  close  his 
place  of  business  on  Sunday,  while  drug 
stores,  tobacco  houses,  and  others  in  competi- 
tion in  business,  were  not  required  to  do  so. 
But  the  court  held  the  act  valid.  In  the 
present  case  it  may  have  been  the  judgment 
of  the  legislature  that  those  engaged  m  the 
particular  calling  were  more  likely  to  offend 
against  the  law  of  the  state  providing  for 
Sunday  closing  than  those  engaged  in  other 
callings.  If  so,  it  became  a  question  of 
policy  as  to  whether  a  more  severe  penalty 
should  not  be  provided  for  engaging  in  that 
particular  business  on  Sunday  than  that  in- 
tlicted  upon  others  who  refuse  to  cease  from 
their  labors  one  day  in  seven. 

2.  Another  question  which  naturally  pre- 
sents itself,  but  which  has  not  been  discussed 
by  respondent's  counsel  is  whether  the  law 
is  open  to  the  objection  that  it  is  class  legis- 
lation, for  the  reason  that  those  who  observe 
the  seventh  day  of  the  week  as  the  Sabbath 
are  excepted  from  its  provisions. 

It  has  been  held  in  one  case  8href>eport  ▼. 
Lef)y,  26  La.  Ann.  671,  21  Am.  Rep.  568, 
that  such  a  provision  is  unconstitutional 
because  it  discriminates  between  religious 
aects.  But  we  find  that  such  an  exception 
to  the  general  statute  of  this  state  relative  to 
the  observance  of  Sunday  has  been  in  force 
«ince  1846.  See  How.  Anno.  Stat,  g  2021. 
And  while  this  question  has  never  been  di- 
rectly passed  upon,  the  validity  of  the  act  in 
question  has  been  assumed  in  a  large  number 
of  cases. 

A  similar  question  was  raised  in  Johns  v. 
JState,  78  Ind.  882,  41  Am.  Rep.  577,  and  it 
was  held  not  to  conflict  with  a  provision  of 
the  constitution  which  reads :  **The  general 
assembly  shall  not  grant  to  any  citizen,  or 
to  any  class  of  citizens,  privileges  or  im- 
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munities  which,  upon  the  same  terms,  shall 
not  belone  equally  to  all  citizens."  It  waa 
said :  **Tlie  framers  of  the  statute  meant  to 
leave  it  to  the  consciences  and  judgments  of 
the  citizens  to  choose  between  the  first  and 
seventh  day  of  the  week.  One  or  the  other 
of  these  days,  they  must  refrain  from  com- 
mon labor.  Whidi  it  shall  be  is  to  be  de- 
termined by  their  own  consciences.  It  waa 
not  the  purpose  of  the  lawmakers  to  compel 
any  class  of  conscientious  persons  to  abstain 
from  labor  upon  two  days  in  every  week.* 
The  supreme  court  of  Ohio  has  ^ne  so  far 
as  to  hold  that  a  statute  which  did  not  con- 
tain such  an  exception  was  for  that  reaaoo 
unconstitutional.  See  OindnnaU  v.  Siee^  15 
Ohio,  225 ;  Canton  v.  Nisi,  9  Ohio  St.  439. 

The  better  reason  for  maintaining  the  po- 
lice power  to  prohibit  citizens  from  engaging 
in  secular  pursuits  on  Sunday  is  the  necessity 
of  such  regulation  as  a  sanitary  measure.  Aa 
to  those  employments  which  are  noiseleaa. 
and  harmless  in  themselves,  and  conducted 
in  a  manner  not  calculated  to  offend  those 
who,  from  religious  scruples,  observe  Sun- 
day as  the  liord's  day,  this  necessity  appeara 
to  be  the  only  valid  source  of  legislative 
power ;  and  this  is  based  upon  the  fact  that 
experience  has  demonstrated  that  one  day 'a 
rest  is  requisite  for  the  health  of  most  in- 
dividuals, and  not  all  individuals  possess  the 
power  to  observe  a  day  of  rest  of  their  own 
volition.  As  is  well  said  by  Mr.  Tiedeman : 
**If  the  law  did  not  interfere,  the  feverish, 
intense  desire  to  acquire  wealth,  so  thor- 
oughly characteristic  of  the  American  nation, 
would  ultimately  prevent,  not  only  the  wage 
earners,  but  likewise  the  capitalists  and  em- 
ployers themselves,  from  yielding  to  the 
warnings  of  nature,  and  obeying  the  instincts 
of  self-preservation,  by  resting  periodicallr 
from  labor,  even  if  tiie  mad  pursuit  of  wealth 
should  not  warp  their  judgment  and  destroy 
this  instinct.  Remove  the  prohibition  of 
law,  and  this  wholesome  sanitary  regulation 
would  cease  to  be  observed. "  Tiedeman,  PoL 
Powers,  181. 

In  Cooley  on  Constitutional  Limitations 
(page  477),  it  is  said:  ''It  appears  to  na 
that,  if  the  benefit  of  the  individual  is  alone 
to  be  considered,  the  argument  against  the 
law  which  he  may  make  who  has  already 
observed  the  first  day  of  the  week  is  unan- 
swerable. The  obligation  to  cease  from  see* 
ular  pursuits  on  one  day  of  the  week  does 
not  discriminate  either  in  his  favor  or  against 
him." 

We  think  the  statute  under  consideration 
is  within  the  police  power  of  the  state,  and 
not  in  confiict  with  any  express  provision  of 
tiie  constitution,  and  that  it  does  not  conflict 
with  the  Fourteenth  Amendment  of  the  Con» 
stitution  of  the  United  States.  It  follows  that 
Via  conviction  should  be  affirmed^  and  the  case 
remanded,  with  directions  to  the  recorder  ta 
proceed  to  judgment. 

The  other  Justices  concur. 


1806. 


Odlih  y.  Woodruff.  ' 
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Arthur  F.  ODLIN,  Appt, 

V. 

fietb  WOODRUFF,  Tax  Collector  of   Or- 
ange County. 

(SlVtauVKL} 

^If  a  tax  eoUeetor  seiies  peraonal  prop- 
erty to  enibroea  tax  levied  under 

*H6adnote  by  Tatiab,  J, 


act  that  is  mieonetitutloiial,  such  selKuro 
would  be  a  trespaM  for  the  redress  of  whlcfa  tbere 
Is  ample  remeAy  at  law.  A  court  of  equity  has 
no  Jurisdiction  to  restrain  a  trespass  upon  per- 
sonal property  except  In  rare  oases  where  the 
property  has  some  peculiar  intrinslo  value  to  the 
owner  that  oould  not  be  compensated  Id  money. 
The  case  of  Touna  y.  Thomas,  17  Fla.  109«  Involv- 
ing the  oonstitntJonality  of  a  license  tax  on  law- 
yers, approving-ly  referred  ta 

(Januarys!,  1806.) 


KOTE.^lniunet4on  to  restrain  the  eoQsetion  of  Wtgal 

taxesm 

QeneraH  doetrtns  ogoftMl^ 

Upon  this  question  the  courts  are  not  barmonl- 
ons  in  their  opinions,  which  are  to  some  extent  ir- 
teoondlable. 

Generally  speaking  relief  is  refused  upon  the 
sronnd  that  to  grant  it,  except  in  extreme  cases, 
would  be  an  interference  with  the  powers  of  ffov- 
ermnent  leading  to  grave  and  serious  consequences, 
as  stopping  the  collection  of  revenue  without 
which  no  government  can  exist. 

Injunction  is  the  strong  arm  of  equity,  that  never 
ought  to  be  extended  unless  to  cases  of  great  in- 
Jury,  where  courts  of  law  cannot  afford  an  ade- 
quate or  commenau rate  remedy  in  damages.  Bona- 
parte ▼.  Oamden  &  A.  B.  Co.  Baldw.  205, 21S. 

The  power  to  tax  is  vested  in  the  sovereign  au- 
thority of  the  state,  no  constitutional  govern- 
ment can  exist  without  it;  its  exercise  is  essential 
Co  the  very  existence  of  the  state  government. 
Linton  V.  Athens,  58  Ga.  588. 

All  regular  governments  subsist  by  means  of 
taxes,  which  are  assessed,  levied,  and  collected  un- 
<ier  laws  necessarily  stringent  and  summary.  In  or- 
^er  to  insure  prompt  payment.  It  is  therefore 
obvious  that  the  courts  should  not  interfere,  by 
in  junction,  with  the  regular  working  of  these  laws, 
unless  an  Injury  to  the  citisen  will  be  thereby  in- 
flicted, for  which  he  has  no  other  adequate  rem- 
edy. Parmley  v.  St.  Louis,  L  M.  fr  8.  B.  Co.  8  Dill.  18L 

It  does  not  l)elong  to  the  jurisdiction  of  chancery, 
as  a  court  of  equity,  to  review  or  control  the  deter- 
mination of  superviBlon,  but  the  review  and  cor- 
rection of  all  errors,  mistakes,  and  abuses  in  the 
exercise  of  the  powers  of  subordinate  public  juris- 
<l1otions,  and  In  the  official  acts  of  public  officers, 
belong  to  the  supreme  court,  and  have  alwajmbeen 
«  matter  of  legal  and  not  of  equitable  cognizance. 
Magee  v.  Cutler.  48  Barb.  239;  Mooers  v.  Smedley, 
€  Johns.  Cb.  28,  81,  2  Lb  ed.  43,  44;  Wiggins  v.  Mew 
York,  9  Paige,  18, 4  L.  ed.  501;  Heywood  v.  Buffalo, 
14  N.  Y.  684;  Susquehanna  Bank  y.  Broome  County 
Suprs.  25  N.  Y.  814. 

Equity  cannot  look  into  the  proceedings  of  sub- 
ordinate tribunals  of  special  or  local  Jurisdictions 
with  a  view  to  setting  them  aside  If  void  at  law,  or 
for  the  purpose  of  staying  or  restraining  such  pro- 
ceedings. Thatcher  v.  Dusenbury,  9  How.  Pr. 
8S:  Bouton  v.  Brooklyn,  16  Barb.  875. 

The  poUoy  of  the  law  is  against  the  granting  of 
an  Injunction  to  prevent  the  collection  of  taxes, 
the  wheels  of  government  being  liable  to  be  stopped 
thereby.  Messeck  v,  Columbia  County  Buprs.  60 
Barb.  190. 

No  court  of  equity  wffl  allow  its  Injunction  to 
issue  to  restrain  their  action,  except  where  it  may 
be  necessary  to  protect  the  rigbts  of  the  citizen 
whose  property  is  taxed  and  be  has  no  adequate 
remedy  by  the  ordinary  processes  of  the  law. 
DowB  V.  Chicago,  78  U.  8. 11  WalL  108,  20  L.  ed.  65; 
MUwaukee  v.  Koeffler,  118  U.  8. 219. 28  L.  ed.  612. 
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The  court  does  not  sit  to  correct  errors  or  mis- 
takes of  law,  and  cannot  attempt  to  prevent  any 
more  than  will  redress  all  wrongs.  Frost  v.  Flick, 
lDak.126. 

Judicial  interference  is,  as  a  general  rule,  denied 
in  the  collection  of  state  taxes.  Georgia  Code, 
6  8868;  Decker  v.  McGowan,  69  Qa.  806;  Georgia  Mut. 
L.  Asso.  V.  McGowao,  Id.  8U. 

Its  use  rests  in  the  sound  discretion  of  the  court. 
Cutting  Y.  Gilbert,  6  BUtchf.  269. 

Where  the  tax  is  asoeosed  in  the  ordinary  way, 
and  unaccompanied  by  any  circumstances  of  pecu- 
liar injury,  relief  will  not  lie,  even  though  the  act 
authorizing  the  tax  be  unconstltntionaL  McCoy  v. 
Ghillcothe,  8  Ohio,  870, 17  Am.  Dec.  607;  Mecbanics 
fr  T.  Branch  of  State  Bank  v.  Debolt,  1  Ohio  St.  B8U 
Exchange  Bank  of  Columbus  y.  Hlnea,  8  Ohio  &L  1, 

There  can  be  no  interference  where  the  conse« 
quenoes  would  be  only  a  trifle  lees  serious  and  In- 
jurtous  by  allowing  the  tax  to  be  collected.  Hark> 
ness  V.  Board  of  Public  Works,  1  MoArth.  12L 

Where  the  law  is  constitutional  although  the 
powers  under  it  may  be  irregular  or  erroneous, 
equity  will  not  interfere  by  way  of  injunction,  the 
remedy  at  law  being  complete.  Livingston  v.  Hoi* 
lenbeck,  4  Barb.  9. 

If  the  aaseesment  be  iilegal  or  unconstitutional* 
its  payment  cannot  be  enforced,  and  the  plain- 
tiff cannot  anticipate  his  defense  to  a  suit  at  law 
by  application  for  Injunotloa,  Blake  v.  Brooklyn* 
26  Barb.  801. 

The  same  was  the  ruling  of  the  court  in  Hoboken 
Land  fr  Imp.  Co.  v.  Hoboken,  81 N.  J.  flq.  462,  where 
the  plaintiffs  sought  relief  upon  the  ground  that 
tbey  were  exempt  under  the  Act  of  1874  (Pub.  Laws 
1874,  p.  402)  although  they  did  not  deny  liability  to 
taxation  as  to  other  moneys. 

But  when  relief  was  sought  against  the  sale  of 
real  estate  for  delinquent  taxes,  the  owner  hav- 
ing sufficient  personal  property,  the  court  granted 
an  injunction.    Abbott  Y.  Edgerton,  58  Ind.  196. 

So  equity  has  interfered  where  the  property  was 
not  subject  to  taxation.  Illinois  Cent.  K.  Co.  v. 
McLean  County,  17  HI.  29L 

Bven  to  prevent  the  assessment  and  collection 
of  a  tax  about  to  be  levied  under  color  of  a  public 
law.  But  in  all  such  cases  it  Is  upon  some  peculiar 
ground  of  equity  jurisdiction.  Hoagland  v.  Dela- 
ware Twp.  17  N.  J.  Bq.  106w 

Courts  of  equity,  and  particularly  the  federal 
courts,  sitting  in  equity  in  the  states,  exercise  great 
caution  in  interfering  with  tbe  culleotion  of  rev- 
enues by  the  states,  or  their  public  or  municipal 
agencies.  Union  Pac.  B.  Co.  v.  Lincoln  County,  9 
DiU.279. 

FoundatUm  of  iurisdictiofu 

Tbe  fundamental  law  of  the  land  must  be  violat- 
ed. Linton  V.  Athens,  63  Ga.  588;  Cummings  v» 
Merchants  Nat.  Bank  of  Toledo,  101 U.  8. 158,  26  U 
ed.908. 

The  very  groundwork  of  taxation  must  be  af» 
fected.    Kaehler  v.  DobberpuhU  66  Wis.  480. 


See  also  29  L.  R.  A.  507. 
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APPEAL  Ij  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Orauge  County  in  favor 
of  defendant  in  an  action  brought  to  enjoin  de- 
fendant from  enforcing  the  collection  of  a  li- 
cense tax.     Affirmed. 

The  facta  sufficiently  appear  in  the  opinion. 

Mr.  Arthur  F.  Odlin  in  propria  persona 
for  appellant. 

Mr.  William  B.  Lamar,  AUy-Gen,,  for 
appellee. 


Taylor,  J.,  delivered  the  opinion  of  the 
court: 

The  fourteenth  subdivision  of  section  9  of 
chapter  4010,  Laws  approved  June  10,  1S91, 
provides  as  follows:  *'AI1  dentists  and  lawyers, 
practicing  their  profession  in  the  state  of  f1or> 
ids,  shall  pay  to  the  tax  collector,  in  the  coun- 
ties where  their  office  is  located,  a  license  tax 
of  ten  dollars."  The  same  section  in  express 
terms  prohibits  any  person  from  engaging  in 


Ad  established  principle  of  taxation  must  have 
.  been  violated  so  as  to  Incur  probable  actual  injus- 
tice. Warden  v.  Fond  du  Lao  County  Suprs.  U  Wis. 
ei8. 

The  right  must  be  clear,  the  injury  impendincr  or 
threatened,  so  as  to  be  averted  only  by  tbe  protect- 
inflr  preventive  of  injunction.  Bonaparte  v.  Cam- 
den &  A.  K.  Co.  Baldw.  206, 218. 

It  must  be  shown  that  the  tax  is  not  such  an  one 
as  the  duty  of  a  citizen,  defined  and  regulated  by 
law,  requires  him  to  discbarge.  Frost  v.  Flick,! 
Dak.  128. 

As  in  tbe  case  of  an  illegal  dlsorimmation.  Bv- 
ansville  Nat.  Bank  v.  Britton,  106  U.  S.  SS,  20  L.  ed. 
1063:  HUls  V.  National  Albany  Bzcta.  Bank,  105  U. 
8. 819, 26  L.  ed.  1052;  Walling  v.  Micnigan,  UO  IT.  S. 
446,29L.  ed.eoi. 

The  danger  of  a  substantial  loss  must  t>e  shown, 
.  without  iach(>8  or  fault  upon  the  plaintiff^  part. 
Warden  v.  Fond  du  Lac  County  Suprs.  supra. 

The  tax  must  be  clearly  illegal,  or  the  powers  of 
the  tribunal  clearly  exceeded,  or  the  taxpayer's 
rights  violated,  and  there  must  be  no  other  remedy. 
Allegany  County  Comrs.  v.  Union  Min.  Co.  of  Alle- 
gany County,  61  Md.  545;  Frost  v.  Flick,  mipra; 
lAcClure  v.  Owens,  21  [owa,  183. 

Such  proceedings  must  be  shown  to  be  against 
€$onscience.  Mann  v.  Onondaga  Union  Free  School 
Dist.  No.  2  Board  of  Education,  53  How.  Pr.  289; 
Warden  v.  Fond  du  Lac  County  Suprs.  U  Wis.  618; 
Missouri  River  Ft.  8.  &  G.  R.  Co.  v.  Morris,  7  Kan. 
S10, 231:  Mills  v.  Gleason,  11  Wis.  470,  78  Am.  Dec.  721. 

The  reasons  must  be  imperative.  Arnold  v.  Mid- 
dletown,  89  Conn.  401. 

There  must  be  the  clearest  grounds.  Dodd  v. 
Hartford,  25  Conn.  282. 

Tbe  tax  must  be  illegal  and  void.  Delphi  v. 
Bowen,  61  Ind.  29. 

And  euch  that  tbe  complainant  ought  not  to  be 
required  to  pay.  Conway  v.  Younkln,  28  Iowa, 
295;  Cook  County  v.  Chicago,  B.  &  Q.  K.  Co.  85  III. 
460;  'garden  v.  Fond  du  Lac  County  Suprs.  HUtyra: 
Miltlmore  v.  Rock  County  Supra,  15  Wis.  10;  Bond 
V.  Kenosha,  37  Wis.  284. 

The  cases  must  not  be  ordinary  but  extraordi- 
nary    Chicago,  B.  &  Q.  B.  Co.  v.  Frary,  22  III.  84. 

They  must  be  extreme.  Rowland  v.  First  School 
Dist.  of  Weston,  42  Conn.  80. 

No  matter  whether  the  property  to  be  protected 
be  real  or  personal.  Ibid.;  Waterbury  Sav.  Bank 
V.  Lawler,  46  Conn.  243. 

Some  special  equities  must  be  shown.  G-reene  v. 
Mumt'ord.  Simmons  v.  Mumf  ord,  6  R.  1. 472,  73  Am. 
Dec.  79;  Sherman  v.  Leonard,  10  B.  L  470;  St.  Mary*s 
Church  V.  Tripp,  14  R.  L  810. 

Clear  legal  or  equitable  rights  and  well  grounded 
apprehension  of  immediate  Injury  thereto  must  be 
shown.   Crawford  v.  Bradford,  23  Fla.  404. 

Practical  operaJtUm  of  TprincipU^ 

a.  Recoipiized  heixd». 

Every  case  must  be  brought  within  some  of  the 
recognized  heads  of  eq uitable  interference.  Mont- 
gomery V.  Sayre,  66  Ala.  664;  Alabama  Cold  Life 
Ins.  Co.  V.  Lott,  54  Ala.  499;  State  Railroad  Tax 
Cases.  92  U.  S.  575,  23  L.  ed.  668;  Hanne winkle  v. 
Georgetown,  82  U.  S.  15  Wall.  647, 21  L.  ed.  281;  Shel- 
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ton  V.  Piatt,  18817. 8. 601,  85  L.  ed.  274;  Union  Pac 
B.  Co.  V.  Cheyenne,  118  CI.  &  516, 28  L.  ed.  1008;  Cte- 
vier  V.  New  York,  12  Abb.  Pr.  N.  &  810;   8i]aqii&- 
hanna  Bank  v.  Broome  County  Suprs.  25  N.  T.  814: 
Mann  v.  Onondaga  Union  Free  School  Dist.  No.  2 
Board  of  Education,  63  How.  Pr.  280;   Hey  wood  v. 
Buffalo,  14  N.  Y.  634;  Messeck  v.  Columbia  Coanty 
Suprs.  50  Barb.  lOU,— where  it  waa  sought  to  reativiD 
tbe  tax  and  prevent  a  multiplicity  of  suits  liot 
proof  failed;  Hoboken  Land  &  Imp.  Co.  v.  Hoboken. 
81  N.  J.  Eq.  461;  Hoagland  v.  Delaware  Twp.  17  N. 
J.  Eq.  106,— where  relief  waa  refused,  the  questiona 
bemg  pui-ely  those  of  law  and  within  the  Jurisdic- 
tion of  the  courts  of  law;  Murphy  v.  Harbison,  20 
Ark.  340;  Floyd  v.  Gilbreath,  27  Ark.  675.— a  tax 
void  as  contrary  to  the  Act  of  March  27, 1871;  Clay- 
ton v.  Lafargue,  28  Ark.  187;  Elyton  Land  Co.  v. 
Ay  res.  62  Ala.  413,— no  matter  whether  it  be  a  state, 
county,  or  municipal  tax;  Phelps  y.  Watertown. 
61  Barb.  121;  Butts  v.  Bochester,  cited  in  61  Barb, 
121, 123;  Wlggin  v.  New  York,  9  Paige,  16,  4  L.  ed. 
591;  Livingston  v.  HoUenbeck,  4  Barb.  10;  Blake  v. 
Brooklyn,  26  Barb.  801;  Pennsylvania  Coal  Co.  v. 
Delaware  &  H.  Canal  Co.  81  N.  Y.  01;  Mutual  Ben. 
L.  Ins.  Co.  V.  New  York  County  Suprs.  20  How.  Pr. 
417;  Mooers  v.  Smedley,  6  Johns.  Ch.  28,  2  L.  ed.  43; 
Van  Doren  v.  New  York,  9  Paige,  888,  4  L.  ed.  743; 
Brooklyn  v.  Meserole,  26  Wend.  132.  New  York  L. 
Ins.  Co.  V.  New  York  City  Suprs.  4  Duer,  192;  Craw- 
ford V.  Bradford,  23  Fla.  404;  Greene  v.  Mumford, 
Simmons  v.  Mumf  ord,  6  R.  L  472,  73  Am. 'Dec  79; 
Sherman  v.  Leonard,  10  R.  1. 470:  St.  Mary^a  Church 
V.  Tripp,  14  R.  L  310:  Dows  v.  Chicago.  78  U.  &  11 
Wall.  108, 20  L.  ed.  65:  Williams  v.  Grant  County  Ct. 
26  W.  Ya.  488,  58  Am.  Bep.  94;    Hannewinkle  v. 
Georgetown,  suprcb;  Durant  v.  Eaton.  08  Mass.  469: 
Loud  v.  Charlestown,  99  Mass.  208;  Whiting  v.  Bos- 
ton, 106  Mass.  89;  Hunnewell  v.  Charlestown,  Id. 
850;    Rockingham  Ten  Cent  Sav.  Bank  v.  Ports- 
mouth, 52  N.  H.  17;  Deane  v.  Todd,  22 Mo.  00;  Sayre 
V.  Tompkins,  S3  Mo.  448;  Barrow  v.  Davis,  46  Mo. 
394;  McPike  v.  Pew.  48  Mo.  525;  Baltimore  v.  Balti- 
more &  O.  R.  Co.  21  Md.  50;  Douglass  v.  HarrisviUe* 
9  W.  Va.  162, 27  Am.  Rep.  548;  Corrothers  v.  Clinton 
Disf.  Board  of  Education  of  Monongalia  County, 
16  W.  Ya.  5^;  Tome  v.  Merchants  &  M.  Permaneoi 
Bldg.  &  Loan  Co.  34  Md.  14;  Byran  v.  Detroit,  50 
Mich.  56;  McDonald  v.  Murphree,  45  Miss.  705;  Swin- 
ney  v.  Beard,  71  HI.  27;  Cook  County  v.  Chicago.  B. 
&  Q.  R.  Co.  85111.  460;  McClung  v.  Live8ay,7  W.  Va. 
333;  Burnett  v.  Whitesides,  18  CaL  156;  Clarke  v. 
Ganz,  21  Minn.  387. 

There  must  be  attending  circumstancea  sufficient 
to  give  the  court  Jurisdiction  of  tbe  subject  or  of 
the  parties.  The  mere  existence  of  a  trespass  not 
being  suflBcient,  other  facts  must  exist.  McCoy  v. 
ChUicothe,  80hio,  370. 17  Am.  Dec.  607. 

Mere  oppressive,  onerous,  or  unjuat  taxation  is 
not  enough,  the  law  must  infringe  upon  legitimate 
authority  of  the  union  or  violate  a  conatitutlonai 
right.  Kirtiand  v.  Hotchkisb,  100  U.  S.  491, 25  L.  ed. 
558. 

The  remedy  by  way  of  mjunction  against  the 
collection  of  an  illegal  tax  is  not  taken  away  by  the 
provisions  of  the  Kentucky  Code.  Gates  ▼.  Bar- 
rett, 79  Ky.  296. 

The  general  rule  that  equity  will  not  interfare  la 
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«nT  business  or  profession  mentioned  therein 
unless  a  state  license  shall  have  been  procured 
from  the  tax  collector,  which  license  shall  be  is- 
sued to  each  person  on  receipt  of  the  amoimt 
therein  provided;  and  further  provides  that 
•counties,  incorporated  cities,  and  towns  may 
impose  such  further  taxes  of  the  same  kind 
upon  the  same  subjects  as  they  may  deem 
proper  when  the  business,  profession,  or  occu- 
pation shall  be  engaged  in  within  their  bound- 


aries, provided,  that  such  further  tax  so  Im- 
posed shall  not  exceed  fifty  per  cent  of  the 
state  tax.  Section  10  of  the  same  chapter  pro- 
vides that  if  any  person,  firm,  or  association 
shall  carry  on  or  conduct  any  business  or  pro- 
fession for  which  a  license  is  required,  without 
first  obtaining  such  license,  he  shall,  except  in 
such  cases  as  are  otherwise  provided  for  in  said 
act,  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  a  fine  of  not 


the  case  of  an  Illegal  tax  unless  some  recognized 
head  of  equity  jurisdiction  is  shown,  applies  only 
to  taxes  imposed  by  the  sovereiflrn  alone.  Alex- 
andria Canal,  R.  ft  Bridge  Co.  v.  District  of  Colum- 
bia, 1  Maokey,  217. 

Where  the  claimant  sought  relief  upon  the 
jrround  that  less  was  demanded  than  the  due  pro- 
portion of  the  public  revenue,  relief  was  refused. 
Miitimore  v.  Rock  County  Suprs.  15  Wis.  10. 

The  distinction  between  municipal  and  state 
taxes,  is.  the  former  may  be  enjoined,  but  the  tat- 
ter will  not  except  under  special  circumstances. 
Parmley  v.  St  Louis,  I.  M.  &  S.  R.  Co.  8  Dill.  25. 

In  Missouri  River,  Ft.  S.  &  O.  R.  Co.  v.  Morris,  7 
Kan.  210,  281,  it  was  held  that  equity  would  not 
interfere  by  way  of  injunction  with  the  collection 
of  a  tax  that  is  merely  voidable,  unless  strong 
4pround8  for  interference  exist. 

Where  law  and  equity  are  administered  sep- 
«rately,  and  by  different  modes  of  procedure,  an 
injunction  wiU  not  lie  to  prevent  tbe  collection  of 
even  a  void  tax,  unless  the  case  presents  some 
peculiar  grounds  for  equity  jurisdiction,  as  the 
prevention  of  a  multiplicity  of  suits,  or  the  re- 
moval of  a  cloud  upon  title,  or  when  an  action  at 
iaw  cannot  afford  an  adequate  remedy.  Delphi  v. 
JBowen,  61  Ind.  29. 

b.  Mere  flZegaUttf,  Wretfutdxrity^  etc 

Equity  will  not  as  a  general  rule  interfere  with 
the  collection  of  a  tax  by  way  of  injunction 
merely  because  of  its  illegality  or  unconstitution- 
iiUty.  Alexander  v.  Dennison,  2 McArth.  562;  Uark- 
ness  V.  Board  of  Public  Works,  1  McArth.  121; 
Hejrwood  v.  Buffalo,  U  N.  Y.  634;  Mann  v.  Onon- 
-daga  Union  Free  School  Dist.  No.  2  Bonrd  of 
Education,  63  How.  Pr.  289;  Hanlon  v.  Westchester 
■County  Suprs.  57  Barb.  388;  Dom  v.  Fox,  61  N.  Y. 
JB04;  Campbell  v.  Seaman,  63  N.  Y.  682, 20  Am.  Rep. 
•667;  Susquehanna  Bank  v.  Broome  County  Suprs.  25 
N.  Y.  812:  Selma  Bklg.  &  Loan  Asso.  v.  Morgan,  67 
Ala.  83,— the  case  of  a  tax  remitted  by  act  of  the 
jpeneral  assembly,  with  no  grounds  of  equitable  re- 
lief shown;  Oliver  v.  Memphis  A  Little  Rock  R.  Co. 
.80  Ark.  138;  Montgomery  v.  Sayre,  65  Ala.  564;  Ely- 
ton  Land  Co.  v.  Ayres,  62  Ala.  418,— no  matter 
whether  the  tax  be  state,  county,  or  municipal; 
Greene  v.  Mumford,  Simmons  v.  Mumford,  5  R.  I. 
^72,  73  Am.  Dec.  79;  Sherman  v.  Leonard,  10  R.  L  470; 
■fit.  Mary^s  Church  v.  Tripp,  14  R.  I.  810;  Brodhead 
V.  Milwaukee,  Porter  v.  Milwaukee.  19  Wis.  625,  88 
Am.  Dec.  711:  Youngblood  v.  Sexton,  82  Mich.  406, 
:20  Am.  Rep.  654;  Dowg  v.  Chicago,  78  U.  S.  11  Wall. 
108.  20  L.  ed.  66:  Williams  v.  Grant  County  Ct.  26 
W.  Va.  488, 68  Am.  Rep.  94;  Hannewinkle  v.  George- 
town, 82  U.  S.  15  Wall.  548,  21  L.  ed.  282;  Sbelton  v. 
Piatt,  138  D.  S.  598, 35  L.  ed.  275;  Union  Pac.  R.  Co. 
V.  Cheyenne.  118  U.  S.  616.  28  L.  ed.  1098;  Durant  v. 
Enton,  98  Mass.  469;  Loud  v.  Charlestown,  99  Mass. 
-S08;  Whiting  v.  Boston,  106  Mass.  89;  Hunnewell  v. 
Charlestown,  106  Mass.  860:  Rockingham  Ten  Cent 
8av.  Bank  v.  Portsmouth,  62  N.  H.  17;  Deane  v. 
Todd.  22  Mo.  90;  Sayre  v.  Tompkins,  23  Mo.  448; 
Barrow  v.  Davis,  46  Mo.  894;  McPIke  v.  Pew,  48  Mo. 
4S2Sr,  Baltimore  v.  Baltimore  &  O.  R.  Co.  21  Md.  50.. 
McCoy  V.  Chilicothe,  8  Ohio,  870,  17  Am.  Rep.  607; 
a>ougla88  ▼.  HarrisviUe,  9  W.  Va.  163,  27  Am.  Rep. 
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648;  Corrothers  v.  Clinton  Dist.  Board  of  Education 
of  Monongalia  County,  16  W.  Ya.  627;  Christie  v. 
Maiden,  28  W.  Ya.  667;  Brown  v.  Concord,  66  N.  H. 
875;  First  Nat.  Bank  of  Hannibal  v.  Meredith,  44 
Mo.  600:  McClung  v.  Liveeay,  7  W.  Ya.  833,— upon 
the  ground  of  public  policy;  Sewall  v.  St.  Paul,  20 
Minn.  611, 626. 

Where  the  tax  is  merely  irregular  or  erroneous 
equity  will  not,  as  a  general  rule,  interfere  by  way 
of  injunction  with  the  collection  of  such  tax. 
Montgomery  v.  Sayre,  66  Ala.  664;  KeUogg  v.  Osh- 
kosb,  14  Wis.  623;  West  v.  BaUard.  38  Wis.  168.-a 
case  of  over  assessment;  Dean  v.  Oleason,  16  Wis. 
I,— a  case  of  a  tax  invalid  through  defects;  Mills  v. 
Gleason,  11  Wis.  470,  78  Am.  Dec.  721;  Burlington  A 
M.  River  B.  Co.  v.  Saline  County  Comrs.  12  Neb. 
886;  Ryan  v.  Leavenworth  County  Comrs.  80  Kan. 
186:  Kansas  Pac.  R.  Co.  v.  Russell.  8  Kan.  668:  Adams 
V.  Beman,  10  Kan.  87;  Parker  ▼.  Challiss,  9  Kan.  155; 
Smith  V.  Leavenworth  County  Comrs.  Id.  296;  Mis- 
souri River,  Ft.  S.  &  G.  B.  Co.  v.  Morris.  7  Kan.  210; 
Hallenbeck  v.  Hahn,  2  Neb.  877;  Hannewinkle  v. 
Georgetown,  82  U.  &  15  WalL  547, 21  L.  ed.  201;  Liv- 
ingston V.  Hollenbeok,  4  Barb.  10;  Yan  Doren  v. 
New  York,  Striker  v.  New  York,  Pearson  v.  New 
York,  9  Paige,  888, 4  L.  ed.  748;  Yan  Rensselaer  v. 
Kidd,  4  Barb.  17;  Mooers  v.  Smedley,  6  Johns.  Ch. 
28. 2  L.  ed.  43;  Brooklyn  v.  Meserole,  26  Wend.  182; 
Heywood  v.  Buffalo,  14  N.  Y.  684;  Liebeteln  v.  New- 
ark. 24  N.  J.  Eq.  200,  Dusenbury  v.  Newark,  25  N.  J. 
Eq.  286;  Sleeper  v.  Bullen,  6  Kan.  800;  Ottawa  v* 
Barney,  10  Kan.  270;  lAwrence  v.  Killam,  11  Kan. 
499;  Challiss  v.  Atchison  County  Comrs.  16  Kan.  49; 
Cedar  Rapids  &  M.  River  R.  Co.  &  The  I.  R.  L.  Co.  v« 
Carroll  County,  41  Iowa,  158;  8.  C.  &  St.  P.  R.  Co.  v. 
Osceola  County,  45  Iowa,  168;  Powers  v.  Bowman,  68 
Iowa,  869;  Iowa  Railroad  Land  Co.  v.  Sac  County,  89 
Iowa,  124;  Iowa  Railroad  Land  Co. v.  Carroll  County, 
89  Iowa,  151;  Conway  v.  Younkin,  28  Towa,  295; 
Rlcketts  V.  Spraker,  77  Ind.  871;  Delphi  v.  Brown, 
61  Ind.  29;  Evans  v.  Gage,  1  Dl.  App.  202;  State  Etail- 
road  Tax  Cases,  92  D.  S.  675,  613, 28  L.  ed.  663,  678; 
Huck  V.  Chicago  fr  A.  R.  Co.  86  111.  862;  Du  Page 
County  Suprs.  v.  Jenka.  66  DL  276;  Metz  v.  Ander- 
son, 28  IlL  463;  Jones  v.  Summer,  27  Ind.  610,— upon 
the  ground  of  public  policy  and  want  of  equity 
jurisdiction;  McBride  v.  Chicago,  22  Dl.  574,— to  the 
same  effect:  Center  ft  W.  Gravel  Road  Co.  v.  Black, 
82  Ind.  468,— where  the  burden  is  imposed  by  law; 
Traders  Ins.  Co.  v.  FarweU,  102  111.  41.1,— mere  error 
in  judgment,  or  in  deduction,  in  the  absence  of 
fraud;  Chicago,  B.  &  Q.  R.  Co.  v.  Siders,  88  III.  820; 
Du  Page  County  Suprs.  v.  Jenks,  supra:  Merrttt  v. 
Farris,  22  Ul.  803:  Munson  v.  Minor,  Id  694;  McBride 
V.  Chicago,  li.  574;  Cbicago,  B.  &  Q.  R.  Co.  v.  Frary, 
Id.  84;  Finnegan  v.  Femandina,  15  Fla.  879,  21 
Am.  Rep.  292;  King  v.  Gwynn,  14  Fla.  82;  Missouri 
River,  Ft.  S.  ft  G.  R.  Ca  v.  Morris,  7  Kan.  210;  Frost 
V.  Flick,  1  Dak.  126,— as  equity  does  not  sit  to  cor- 
rect errors  or  mistakes  of  law:  MoHure  v.  Owens. 
21  Iowa,  133;  LeRoy  v.  New  York,  4  Johns.  Ch.  854. 1 
L.  ed.  866:  Clayton  v.  Lafargue,  28  Ark.  187;  Chicago, 
B.  ft  Q.  B.  Co.  V.  Siders,  sunra;  Moore  v.  Wayman, 
107  UL  196;  Harrison  v.  Yines,  46  Tex.  15,— a  case  of 
mere  misdescription  in  the*tax  roll;  Dodd  v.  Hart- 
ford, 25  Coon.  282;  Albany  ft  B.  Mln.  Co.  v.  Auditor 
General,  16  Alb.  L.  J.  451;  Munson  y.  Miller,  66  DU 
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more  than  double  the  amount  required  for 
Buch  license.  And  the  latter  section  provides 
further  that  the  payment  of  all  license  taxes 
may  be  enforced  by  the  seizure  and  sale  of 
property  by  the  collector.  The  same  chapter 
provides  also  for  a  fee  of  twenty-five  cents  to 
the  county  judge  for  the  issuance  of  the  li- 


cense. The  appellant,  who  is  a  lawyer,  bar- 
ing neglected  and  refused  to  pay  the  lioense 
tax  prescribed  by  this  statute  to  be  paid  by  all 
persons  encaging  in  the  practice  of  his  pro- 
fession, had  his  personal  property  seized  and 
levied  upon  by  the  appellee,  as  tax  collector 
for  the  purpose  of  enforcing  its  payment.     The 


880;  Greene  v.  Mumford,  5  B.  I.  472. 78  Am.  Dea  79; 
Bows  v.  ChioafTO,  78  U.  8.  11  Wall.  108, 90  L.  ed.  65; 
Chicago,  B.  &  Q.  B.  Co.  v.  Cole,  76  III.  601;  Measeok 
V.  Columbia  County  Suprs.  60  Barb.  190;  Williams  v. 
Grant  County  Court,  86  W.  Ya.  488, 63  Am.  Bep.  94; 
Durant  v.  Eaton,  66  Mass.  460;  Loud  v,  Charlestown, 
00  Mass.  S06:  Whitincr  v.  Boston,  106  Mass.  89;  Hun- 
newell  v.  Charlestown,  Id.  850;  Bockioffham  Ten 
CentSav.  Bank  v.  Portsmouth,  62  N.  H.  17;  Deane 
V.  Todd,  22  Mo.  90;  Sayre  v.  Tompkins,  28  Mo.  44B; 
Barrow  v.  Davis,  46  Mo.  804;  MoPIke  v.  Pew.  48  Mo. 
686;  Baltimore  v.  Baltimore  &  O.  B.  Co.  21  Md.  60; 
KeUrwin  v.  Hamilton  Twp.  Drainage  Comrs.  115 
DL  847;  Houston  &  T.  C.  B.  Co.  v.  Presidio  County, 
68  Tex.  518,— where  proper  steps  to  refer  to  the 
board  had  not  been  taken;  Christie  v.  Maiden,  28 
W.  Ya.  667:  Sherman  v.  Leonard,  10  B.  L  469.— a 
case  of  improper  assessment:  Hagaman  v.  Cloud 
County  Comrs.  19  Kan.  894;  Gage  v.  Evans,  00  Dl. 
669;  Yieley  v.  Thompson,  44 I1L18;  MoBride  v.  ChU 
cago,  22  HL  674;  Demintr  v.  James,  72  111.  78;  George 
V.  Dean,  47  Tex.  78,— a  case  of  misdescription;  Burt 
V.  Wadsworth,  89  Mich.  126;  Truesdell's  App.  68  Pa. 
148;  Albany  &  B.  Mln.  Co.  v.  Auditor  General,  87 
Mich,  891;  Btoddert  v.  Ward,  81  Md.  662,  100  Am. 
Dec  fSk  Allegany  County  Comrs.  v.  Allegany 
County  Onion  Mln.  Co.  61  Md.  545;  0*Xeal  v.  Yir- 
ginia  ft  M.  Bridge  Co.  18  Md.  1,  79  Am.  Dec.  669,— a 
case  of  error  in  the  corporation's  name:  First  Nat. 
Bank  of  Hannibal  v.  Meredith,  44  Mo.  500;  Coulson 
V.  Harris,  48  Miss.  728,— an  excessive  tax;  Pacific 
Hotel  Co.  V.  Lieb,  88  Dl.  602,— an  excessive  tax  upon 
capital  stock  of  railroad;  Swinney  v.  Beard,  71  111. 
27;  Sewall  v.  St.  Paul,  20  Minn.  611,  625;  CbaUiss  v. 
Atchison  County  Comrs.  15  Kan.  49;  Stebbins  v. 
Challiss,  15  Kan.  56;  Lawrence  v.  KiUan,  11  Kan.  489. 

o.  Adetpute  remedy  at  law. 

Belief  wiU  be  refused  where  there  is  adequate 
remedy  at  law— Alabama  Gold  Life  Ins.  Co.  v.  Lott, 
64  Ala.  490,— a  case  of  taxation  of  credits  secured  by 
mortgage  of  taxable  property,  as  not  contrary  to 
the  constitution;  Thurston  v.  Blmira,  10  Abb.  Pr. 
N.  S.  118;  Bcckinghara  Ten  Cent  Sav.  Bank  v.  Ports- 
mouth, 62  N.  H.  17;  Brooks  v.  Howland,  68  N.  H.  98; 
Brown  v.  Concord,  60  N.  H.  875;  Wells,  Fargo  ft  Co. 
V.  Dayton,  11  Kev.  161,— money  paid  bona  fide  or 
under  protest;  Chicago  &  N.  W.  B.  Co.  v.  Fort 
Howard,  21  Wis.  44, 91  Am.  Dec.  468:  Adslt  v.  lieb, 
76  Dl.  196,— an  increased  valuation  by  state  board  of 
equalization  upon  assessment  of  county  assessors 
already  too  high;  Wilson  v.  New  York,  4  B.  D. 
Smith,  675,— where  plaintiff  was  taxed  in  a  state 
whereof  be  was  not  a  resident:  Brewer  v.  Spring- 
field, 97  Mass.  16ai,— a  drainage  tax  imposed  under 
the  Stiitute  of  1863,  chap.  107;  Harkness  v.  Board  of 
PublicWorks,  1  McArthur,  121;  Cutting  v.  Gilbert,  6 
Blatchf.  2&9:  Le  Boy  v.  New  York,  4  Johns.  Cb.  352, 
1 L.  ed.  866:  Pierpont  v.  Fowle,  2  Woodb.  A  M.  20: 
Horsburg  v.  Baker,  20  CI.  8.  1  Pet.  238.  7  L.  ed.  127; 
McKay  v.  Carrington,  1  McLean,  62;  Bussell  v 
Clark,  11  TJ.  S.  7  Cranch,  69, 3  L.  ed.  271:  Shelton  v. 
Piatt,  180  n.  S.  603,  85  L.  ed.  275:  Bonaparte  v.  Cam- 
den &  A.  B.  Co.  Baldw.  205;  Chemical  Bank  v.  New 
York,  12  How.  Pr.  476,— a  tax  upon  bank  surpluB 
funds  and  United  States  stock  wherein  invested; 
Me^seck  v.  Columbia  County  Suprs.  60  Barb.  190: 
liivingston  V.  Hollenbeck,  4  Barb.  9;  Wiggin  v. 
New  York,  9  Paige,  16, 4  L.  ed.  681;  Hoboken  Land 
fr  Imp.  Co.  V.  Hoboben.  81 N.  J.  Eq.  461,— where  the 
question  of  the  taxability  of  annexed  territory  was 

22  L.  R.  A. 


involved,  the  fact  that  many   taxpayers  were 
affected  not  affording  jurisdiction;  Hoagland  v. 
Delaware  Twp.  17  N.  J.  Eq.  106;  Loud  v.  Charles- 
town, 99  Man.  209;  Whiting  v.  Boston,  106  Mass.  89; 
Hun ne well  v.  Charlestown,  Id.  860;  Hagenbuch  v. 
Howard,  84  Mich.  1;  Selma  Bldg.  fr  Loan  Asso.  v. 
Morgan,  67  Ala.  88,— the  case  of  a  tax  remitted  by 
act  of  the  general  assembly;  Cedar  Baplds  &  M» 
Biver  B.  Co.  &  The  L  B.  Lb  COb  v.  Carroll,  41  Iowa, 
168;  Iowa  Bailroad  Land  Co. v.  Sac  County,  89  lows, 
124;  Iowa  Bailroad  Land  Co.  v.  Carroll  County.  Id. 
151;  Bicketts  v.  Spraker,  77  Ind.871;  Hume  v.  Little 
Flat  Bock  Drain.  Asso.  72  Ind.  499;  Houk  v.  Bart- 
hold,  78  Ind.  21;  Grosenmeyer    v.   Logansport» 
76  Ind.  640;  Union  Trust  Co.  v.  Weber,  96  Dl.  810; 
Peoria  v.  Kidder,  26  111.  861;  Chicago,  B.  ft  Q.  B.  Go. 
V.  Frary,  22  DL  84;  Bumee  v.  Atchison,  2  Kanl  464*— 
a  case  of  a  munlc-ipal  tax  to  pay  interest  upon 
bonds  issued  for  railroad  stock  and  a  tax  levied  for 
street  improvements  in  addition  to  one  levied  for 
general  city  revenue;  Wilkerson   v.   Wcdters,  I 
Idaho,  664;  Frost  v.  Flick,  1  Dak.  126,— irregularity 
or  error  in  assessment;  Waterbury  Sav.  Bank  v. 
Lawler,  46  Conn.  248;  Arnold  v.   Middletown,  89 
Conn.  401,— an  alleged  irregular  and  illegal  tax  as- 
sessed without  notice;  Dodd  v.  Hartford.  25  Conn. 
232,— a  case  of  city  tax  for  public  expenses  upon 
personal  property:  Bucknall  v.  Story,  36  GaL  67;  De 
Witt  V.  Hays,  2  CaL  400,  66  Am.  Dec.  858,— a  wharf- 
age tax:  Burrv.  Hunt,  18  Gal.  807:  Bobinson  v.Gaar. 
6  Cal.  275:  Berri  v.  Patch,  12  Cal.  289,  800,^where  it 
was  not  shown  that  the  county  oolleotor  could 
not  respond  in  damages;  Weber  v.  San  Francisco,  1 
Cal.  455;  Hardenburgh  v.  Kidd.  10  Gal.  403:  Bitter  v. 
Patch,  12  Cal.  298;  Merrill  v.  Gorham,  6  Gal.  41;  Mur- 
phy  V.  Harbison,  29  Ark.  840;  Floyd  v.  Gilbreatb, 
27  Ark.  675;  Cutting  v.  Gilbert,  6  Blatchf.  259:  West- 
em  B.  Co.  V.  Nolan,  48  N.  Y.  518;  Sheldon  v.  Centre 
School  Dist.  25  Conn.  224:  ChamMee  v.  Tribble,  23S. 
C.  70:  Exchange  Bank  of  Columbus  v.  Uinea,  8  Ohio 
St.  1,— case  of  an  unconstitutional  tax  for  the  re- 
covery of  which  an  adequate   remedy  was  pro- 
vided by  statute;  Mechanics  AT,  Branch ot State 
Bank  v.  Debolt,  1  Ohio  St.  601,~where  relief  waa 
refused  against  a  tax  imposed  under  Ohio  Stat. 
1851,  taxing  banks  and  bank  stock  as  other  prop- 
erty; Kelgwin  v.  Hamilton  Twp.  Drainage  Comn. 
115 IIL  847:  Benwick  v.  Hall,  84  Hi.  102,  Osboro  v. 
People.  103  Dl.  224;  Alderman  v.  School  Directors* 
91  111.  170:  DuPage  County  Suprs. v.  Jenks,  65  DL  275; 
Illinois  Cent.  B.  Co.  v.  McLean  County,  17  Dl  201; 
Gage  V.  Bvans,  90  111.660:  Swinney  v.  Beard,  71  111. 
27;  Nunda  v.  Chrystal  Lake,  79  111.  814;  Cook  County 
V.  Chicago,  B.  &  Q.  B.  Co.  85  Dl.  466;   Johnson  v. 
Boberts,  108  III.  655;  Felsenthal  v.  Johnson,  104  DL 
21;  Peoria  v.  Kidder.  26  111.  851;  MoBride  v.  Chicago* 
22  111.  ^"4;  Greene  v.  Mumford,  6  B.  L  472, 78  Am. Dec 
70,— a  case  of  improper  assessment;  Sherman  v. 
Leonard,  10B.L  400,— a  similar  oaan;  Byram  v.  De- 
troit, 60  Mich.  56,— a  case  of  void  state  improve- 
ment assessments  with  remedy  by  means  of  reas- 
sessment.   Miller  V.  Gorman,  88  Pa.  809;  MoPIke  v. 
Pew.  48  Mo.  52b,— the  officer  seizing  being  a  mere 
trespasser;  Stiinee  v. Franklin  County,  48  Mo.  167, 8 
Am.  Bep.  87,— a  county  court  tax  for  oonstruction 
or  a  county  road;  Scribner  v.  AUen,  12  Minn.  148: 
Dunham  V.  MiUer,75IU.  879,— where  the  tax  was 
paid;  Archer  v.  Terre  Haute  &  I.  B.  Co.  lOS  UL  488, 
—a  tax  due  upon  capital  stock  against  right  of  way 
of  railroad,  as  successor  to  another  kmmI;  Ckmway 
V.  Waverly  Twp.  Board,  16  Mich.  267. 
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appellant  therenpon  filed  bis  bQl  in  equity  in 
the  circuit  court  of  Orange  county  against  the 
appellee,  as  tax  collector  of  said  county,  alleg- 
ing therein  that  he  was  a  member  of  the  bar 
of  said  circuit  court,  and  had  been  such  mem- 
ber since  the  81st  day  of  December,  1886,  on 
which  day  he  was  granted  a  license  to  prac- 


tice the  profession  of  law  by  said  circuit  courts 
and  that  ever  since  then  he  has  contiDued  in 
the  practice  of  said  profession  In  the  various 
courts  of  this  state,  and  has  an  office  for  such 
practice  in  the  city  of  Orlando. 

The  bill  assails  the  foregoing  statute  as  be- 
ing unconstitutional  in  so  far  as  it  affects  the 


If  the  tax  has  beenlUeiKally  Imposed  or  there  is  a  I 
valid  objection  upon  the  f aoe  of  .the  proceedlDfir, 
there  is  an  adequate  remedy  at  law  and  equity  will 
not  interfere.  De  Witt  v.  Hays,  8  Cal.  460,  W  Am. 
Dec.  862;  Robinson  v.  Gaar,  6  OaL  27S;  MerriU  v. 
€k>rham.  6  Cat  41. 

Under  the  Nebraska  laws  there  is  a  complete 
remedy  at  law  before  the  county  board  of  equaliza- 
tion, and  relief  In  equity  is  denied.  'Burlington  & 
M.  Biver  U.  Go.  v.  Seward  County  Comrs.  10  Neb. 
Sll. 

A  remedy  prescribed  bylaw  must  be  followed. 
O^Neal  V.  Virginia  ft  M.  Brtdge  Co.  18  Md.  h  TB  Am. 
Dec.  eoo:  Deane  v.  Todd,  Zt  Mo.  90;  Hughes  v.  Kline, 
80Pa.2S7. 

Yet  in  a  proper  case  it  will  be  granted  independ- 
ent of  statutory  remedy.  Corrothera  v.  CUntoo 
Dist.  Board  of  Bducatlon  of  Monongalia  County,  IS 
W.Va.  687. 

But  equity  will  assume  jurisdiction  when  both 
parties  consent  to  leave  the  case  to  Its  deoi8ion,even 
though  there  may  be  a  complete  remedy  at  law. 
Modtu  et  eonvenUo  vineunt  legem.  Bank  of  Utica 
▼.  Utica,  4  Paige,  8B9, 8Lb  ed.487, 27  Am.  Dec.7L 

d.  NeeeuUy  <tf  payment^  ete^^oftax  due. 

Where  the  relief  is  sought  by  reason  of  the 
Irregulariiy  orerroneousness  of  the  assessment,  or 
Its  excessiveneBS,  the  court  will  refuse  to  Inter/ere 
except  the  amount  actually  due  and  owing  he  first 
paid  or  tendered,  it  helnft  one  of  the  maxims  of 
equity  that  he  who  seeks  eqoftv  must  do  equity. 
Huntington  v.  Palmer,  7  Sawy.  856;  German  Nat 
Bank  of  Chicago  v.  Kimball,  103  U.  8. 78S,  20  L.  ed. 
4flB;  Peiton  v.  Commercial  Nat.  Bank  of  Cleveland* 
101 U.  S.  143, 25  L.  ed.  Ml,— a  case  of  over  valuation 
of  mortgage  capital;  Tal  lessee  Mfg.  Co. v.  Splgener, 
40  Ala.  26S;  Alabama  Gk>ld  Life  Ins.  Co.  v.  Lett,  54 
Ala.  489:  Whlttaker  v.  Janesvllle,  88  Wis.  70:  Kaehler 
▼.  Dobberpuhl,  66  Wis.  480;  Kellogg  v.  Oshkosb,  14 
Wis.  684;  Myrick  v.  LaCrosse,  17  Wis.  448;  Bond  v. 
Keuoeba,  17  Wta.884;  Hersey  v.  Milwaukee  County 
Suprs.  16  Wis.  185;  Warden  v.  Fond  du  Lao  County 
Supra.  34  Wis.  618;  Miltlmore  v.  Kock  County  Supra. 
16  Wis.  10;  Hal1enk)eck  v.  Hahn,  2  Neb.  877;  Burling- 
ton &  M.  River  EL  Co.  v.  York  County  Comrs.  7 
Neb.  487. 486;  Her  v.  Colsom,  8  Neb.  881,— where  re- 
lief was  sought  by  purchaser  under  foreclosure 
sale  against  tax-sale  purchaser;  Wood  v.  Heimer, 
10  Neb.  65;  Hunt  v.  Basterday,  Id.  166;  Miller  v. 
Madden,  86  Kac.  465:  Dudley  v.  Giimore,  Id.  555; 
Vranz  v.  Krebs,  41  Kan.  288;  State  Baibroad  Tax 
Oases,  98  U.  S.  675,  28  L.  ed.  668;  Parmley  v.  St. 
Louis,  L  M.  ft  a  K.  Co.  8  Dill.  26;  Lawrence  v. 
,  KiUam,  11  Kan.  489;  Ottawa  v.  Barney,  10  Kan.  270; 
Smith  V.  Leavenworth  County  Comrs.  9  Kan.  296; 
Leavenworth  V.  Norton,  1  Kan.  482;  Sleeper  v.  Bul- 
len,  16  Kan.  800,— a  case  of  an  alleged  lllegai  special 
tax;  Montgomery  v.  Sayre,  66  Ala.  664;  Hudson  v. 
Marietta,  64  Oa.  286;  FIfleld  v.  Marinette  County, 
Beebe  v.  Marinette  County,  68  Wis.  687;  Blanc  v. 
Meyer,  50  Tex.  80;  Harrison  v.  Vines,  46  Tex.  22; 
Rio  Grande  R.  Co. v.  Soanlan,  44  Tex.  649;  Overall  v. 
RueuEl,  67  Mo.  203,~a  case  of  an  excessive  tax, 
where  injunction  held  to  be  the  remedy;  Palmer  v. 
Napoleon  Twp.  16  Mich.  176;  Smith  v.  Humphrey, 
SO  Mich.  398:  Morrison  v.  Hersblre,  82  Iowa,  271; 
Hagaman  v.  Cloud  County  Comrs.  19  Kan.  894; 
George  v.  Dean,  47  Tex.  78;  Labadie  v.  Dean,  Id.  90; 
Pillsbury  v.  Humphrey,  26  Mich.  245;  Rlnard  v. 
Nordyke,  76  Ind.  180;  Johnson  v.  Bolwrts,  102  lU. 
?2  Is.  R.  A. 


655:  Bwing  v.  Batsner,  84  Ind.  409;  Boseberry  v. 
Haff,  27  Ind.  12;  Earls  V.  Reynolds,  70  Ind.  859;  MuU 
likin  V.  Beevee,  71  Ind.  281;  Ottawa  Glass  Co.  v.  Mo 
Caleb,  81  nL  666;  Wilson  v.  Weber,  8  HI.  App.l2S;Mo. 
bile  V.  Waring,  41  Ala.  l89,-a  municipal  tax; 
Worthen  v.  Badgett,  Worthen  v.  Pftust,  82  Ark.  486,. 
—a  school  tax  case;  Lewis  v.  Spencer,  7  W.  Va.  689» 
28  Am.  Bep.  619;  Union  Pnc.  R.  Co.  v.  Ryan,  2  Wyo» 
408;  Stuart  v.  Meyer,  54  Md.  454. 

And  this  Is  BO  no  matter  whether  the  tax  be  gen* 
eral  or  spedaL  Lawrence  v.  Killam,  11  Kan.  499; 
CbaliisB  V.  Atchison  County  Conuns.  15  Kan.  48. 

Irregularity  must  be  shown  and  payment  or  tend- 
er made.  Plltebury  v.  Humphrey,  26  Mich.  245; 
Cheney  v.  Jones,  14  Fla.  687. 

And  there  must  be  no  demand  of  a  receipt  In  f  uJL. 
State  RaUroad  Tax  Caaee,  92  U.  S.  575,  23  L.  ed.  663. 

A  mere  offer  to  pay  or  payment  into  court  te  not 
enough.  Parmley  v.  St.  Louis,  L  M.  &  S.  R.  Co.  8 
DilL  26b 

But  in  Connors  v.  Detroit,  41  Mich.  1S8,  the  failure 
to  tender  amount  due  was  held  not  to  be  a  ground 
for  the  refusal  of  relief  if  the  claimant  concede 
an  amount  due  and  offer  to  pay  It,  but  he  will  sub- 
ject himself  to  costs  by  reason  of  such  non-tender 
before  action. 

And  the  averment  of  an  offer  to  pay  the  amount 
due  was  held  unnecessary  when  the  bill  stated  tho 
amount  illegal.    Clement  v.  Everest,  29  Mich.  19. 

The  use  of  every  other  means  of  relief  must  be 
shown,  and  willingness  to  pay  alleged.  Rio  Grande 
R.  Co.  V.  Scanlan,  44  Tex.  649. 

No  tender  is  necessary,  however,  in  the  case  of  a 
void  assessment,  as  distinguished  from  an  excessive 
one.  Albany  City  Nat.  Bank  v.  Maber,  20  Biatchf. 
S4L 

BtUef  gi  anted. 

a.  MiOUvHicUiy  of  suies. 
Whenever  the  reHef  sought  is  such  that  it  will 
prevent  multiplicity  of  suits,  equity  will  interfere 
by  way  of  injunction  to  restrain  the  collection  of 
an  illegal  tax.  Dundee  Mortgage  Trust  Investment 
Co.  V.  School  Dlst.  No.  1,  Multnomah  County,  19 
Fed.  Rep.  869,— where  taxes  were  levied  upon  mort- 
gages and  notes  under  a  void  law,  as  contrary  to 
the  Fourteenth  Amendment  as  against  due  process 
of  law;  Coulson  v.  Portland,  Deady,  481,— where  a 
tax  levied  in  payment  of  illegal  interest  coupons 
was  enjoined;  Louisville  fr  N.  R.  Co.  v.  Gaines,  8 
Flipp.  621,— a  case  of  a  tax  upon  property  exempt 
from  taxation:  City  Nat.  Bank  of  Paducah  v.  Pa^ 
ducab,  2  Flipp.  flOL,— where  an  illegal  tax  upon  per- 
sonal property  was  restrained,  the  law  Imposing  a 
tax  upon  bank  shares  against  stockholders  being 
void;  Wells  Fargo  ft  Co.  v.  Dayton,  11  Nev.  161; 
Union  Pac.  R.  Co.  v.  Ryan,  118  U.  S.  516, 28  L.  ed. 
1098;  Uannewinkle  v.  Georgetown,  82  U.  S.  15  WalL 
547, 21  L.  ed.  231;  New  York  L.  Ins.  Co.  v.  New  Fork 
City  Suprs.  4  Duer,  192;  Alexander  v.  Dennlson,  2 
McArth.  562;  Harkness  v.  Board  of  Public  Works, 
1  McArth.  321;  Bouton  v.  Brooklyn,  Ifi  Barb.  875; 
Padnc  Mall  8.  S.  Co.  v.  Mayor,  57  How.  Pr.  511; 
Morris  Canal  &  Bkg.  Co.  v.  Jersey  City,  12  N.  J.  Eq. 
227,— where  the  tax  was  upon  property  declared 
exempt  by  the  supreme  court;  Brooklyn  v.  Mes- 
erole,  26  Wend.  182;  Crevier  v.  New  York,  12  Abb. 
Pr.  N.  8.  840;  Hey  wood  v.  Buffalo,  14  N.  Y.  584; 
Mann  v.  Cnlon  Free  School  Dlst.  No.  2  Board  of 
Education,  53  How.  Pr.  289;  Hanion  v.  Westchester 
County  Suprs.  57  Barb.  888;  Dorn  v.  Fox,  61  N.  Y. 
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complainant,  and  urges  that  it  conflicts  with 
that  provision  of  the  constitution  of  the  United 
States  that  prohibits  the  states  from  passing 
any  law  impairing  the  obligation  of  contracts. 
That  the  license  to  the  complainant  to  practice 
law,  granted  Deceml)er  81,  1885,  was  a  grant 
from  the  state  of  Florida,  by  the  implied  terms 


of  which  he  acquired  the  vested  right  to  prac- 
tice law  in  this  state,  subject  only  to  be  de- 
prived of  that  right  by  reason  of  misconduct, 
etc. 

The  bill  prays  that  the  said  license  tax  may 
be  declared  null  and  void  as  to  the  complain- 
ant, and  that  the  defendant,  aa  tax  coUectcn; 


tM;  Campbell  v.  Seaman,  68  N.  Y.  682, 90  Am.  Kep. 
<667;  Messeck  v.  Columbia  County  Snprs.  60  Barb. 
190,— where,  however,  the  facts  failed  to  show 
grounds  for  relief  upon  this  head;.  Susquehanna 
Bank  v.  Broome  County  Supra.  26  N,  Y.  812;  Ueb- 
ateln  v.  Newark,  U^  N.  J.  Eq.  200;  Dusenbury  v. 
Newark,  25  N.  J.  Bq.  205;  Pacereon  ft  H.  B.  B.  Co. 
V.  Jersey  City,  0  N.  J.  Bq.  434,~where  relief  was 
cnmnted  after  the  supreme  court  bad  passed  upon 
the  Hability  of  plain tifTs  property  to  taxation,  the 
legal  riffhts  having  been  determined;  Morris  Canal 
A  Bkg.  Co.  V.  Jersey  City,  U  N.  J.  Bq.  227,>-a  sim- 
ilar case;  Dows  v.  Cbicaco,  78  U.  8. 11  WalL  106,  20 
L.  ed.  66;  Savings  ft  Loan  Soa  v.  Austin,  46  Cal.  415, 
"-^  tax  imposed  by  the  state  board  of  equaUzatlon 
t>ut  relief  refused  the  board  being  constitutional; 
Vanover  v.  Davis,  27  Oa.  854;  Clayton  v.  Lafargue, 
28  Ark.  187;  Mobile  v.  Baldwin,  Stone  v.  Mobile,  67 
Ala.  61i  20  Am.  Rep.  712,— a  case  of  a  personal  tax 
where  relief  was  refused;  Howell  v.  Buffalo,  2  Abb. 
App.  Dec.  412;  Blake  v.  Brooklyn,  26  Barb.  801; 
Cutting  V.  Gilbert,  5  Blatchf.  260,— where  the  right 
Ss  established  at  law  and  is  plain;  Harkness  v.  Dis- 
trict of  Columbia.  1  McArth.  121;  Alexander  v* 
Dennison, 2 McArth. 662;  Holland  V.Baltimore,  11 
Md.  186, 60  Am.  Dec.  108,— a  levy  made  without  the 
•consent  of  the  necessary  majority  of  property 
payers;  Williams  v.  Grant  County  Court,  26  W.  Va. 
488,  58  Am.  Rep.  04,— an  unconstitutional  dog  tax 
imposed  under  Act  of  1881,  chap.  28;  South  Platte 
Land  Co.  v.  Buffalo  County  Comrs.  7  Neb.  258; 
Douglass  V.  Harrlsville,  0  W.  Ya.  162,  27  Am.  Rep. 
^648;  Corrotbcrs  v.  Clinton  Dist  Board  of  Education 
of  Monongalia  County,  16  W.  Va.  627;  Polk  v.  Rose, 
25  Md.  162;  George  v.  Dean,  47  Tex.  78,— provided 
the  question  could  be  dealt  with  as  well  before  as 
after  payment;  McDonald  v.  Murphree,  45  Miss. 
705;  Scribner  v.  Allen.  12  Minn.  148:  Cook  County 
V.  Chicago,  B.  ft  Q.  B.  Co.  85  111.  460;  Blessing  v. 
Galveston,  42  Tex.  641,— either  upon  constitutional 
or  other  grounds;  Sowall  v.  St.  Paul.  20  Minn.  611, 
J&25;  Scribner  v.  Allen,  aupra;  Minnesota  Linseed 
Oil  Co.  V.  Palmef .  20  Minn.  468;  Clarke  v.  Ganz,  21 
Minn.  887;  Greed  up  v.  Franklin  County,  80  Ark.  101; 
Steuart  v.  Meyer,  54  Md.  454,  468;  Polk  v.  Boae,  25 
Md.  168, 161, 162. 

Where  the  question  involved  the  validity  of  the 
whole  tax  and  assessment  upon  every  person,  reUef 
was  granted.    Sherman  v.  Benf  ord,  10  B.  L  660. 

Belief  was  granted  upon  this  ground  where  the 
necessary  consent  of  the  majority  of  property 
•owners  was  not  obtained,  inlHolland  v.  Baltimore, 
miprcu 

A  tax  levied  by  a  municipal  corporation  in  pay- 
ment of  illegal  interest  coupons,  upon  property, 
was  enjoined  to  prevent  a  multiplicity  of  suits,  in 
-Coulson  V.  Portland,  Deady,  48L 

b.  IrreparatU  inSuni» 

So  where  refusal  to  grant  relief  would  work  Ir- 
reparable injury.  Louisville  ft  N.  B.  Co.  v.  Gaines, 
•2  Flipp.  621,— a  case  of  an  unconstitutional  tax,  by 
reason  of  its  assessment  upon  exempt  property; 
Wells,  Fargo  ft  Co.  v.  Dayton,  11  Nev.  161;  Porter 
V.  Rockf ord,  R.LftSt.L.B.Oo.76  lU.  661,— a  case 
•of  wrongful  assessment;  Alexander  v.  Dennison,  2 
McArth.  662;  Harkness  v.  Board  of  Public  Works,  1 
McArth.  121;  Bouton  v.  Brooklyn,  16  Barb.  876;  Pa- 
•ciflc  Mail  S.  8.  Co.  v.  BCayor,  UI  How.  Pr.  411:  Brook- 
lyn V.  Meserole,  26  Wend.  182;  Heywood  v.  Buffalo, 
14  N.  Y.  684;  Mann  v.  Union  Free  School  Dist.  No.  9 

^L.aA. 


Board  of  Education,  68  How.  Pr.  280;  Hanloti  v. 
Westchester  County  Comrs.  07  Barb.  8S8;  Dom  v. 
Fox,  61 N.  7. 264;  Campbell  v.  Seaman,  68  N.  Y.  SK; 
Llebstein  v.  Newark,  24  N.  J.  Eq.  200:  Duseobuiy 
V.  Newark,  26  N.  J.  Eq.  206:  Dows  v.  Chicago,  78  V. 
S.11  Wall.  108,20L. ed.65:  Shelton v. Piatt,  180 U.S. 
501, 86  L.  ed.  274;  Bonaparte  v.  Oamden  ft  A.  R.  Oa 
Baldw.  205;  Union  Trust  Co.  v.  Weber,  06  DL  8M; 
McBride  y.  Chicago,  23  HI.  674;  Frost  v.  Flick,  1 
Dak.  126;  Berri  v.  Patch,  12  OaL  280,  and  Rltter  v. 
Patch,  12  Cal.  S08,— where  relief  denied  because 
such  Injury  was  not  shown  in  the  collection  of  a 
county  tax,  the  oollector  not  being  irresponsible; 
Oliver  V.  Memphis  ft  Little  Rock  R.  Co.  80  Ark.  128. 
—where  the  enforcement  of  an  unconstitutional 
tax  worked  an  Irreparable  Injury  upon  a  railroad. 
Clayton  v.  Lafargue,  23  Ark.  187;  Mobile  v.  Baldwin, 
Stone  V.  Mobile,  87  Ala.  61,— a  case  of  a  personal  tax 
where  relief  was  refused;  Howell  v.  Buffalo,  2  AbK 
App.  Dec.  412;  Blake  v.  Brooklyn,  26  Barb.  801; 
Parmley  v.  St.  Louis,  L  M.  ft  &  R.  Co.  8  Dill,  lat 
Youngblood  v.  Sexton,  22  Mich.  406,— an  unlawful 
tax  upon  a  franchise;  Oshom  v.  Bank  of  United 
States,  2S  U.  S.  0  Wheat  788, 6  L.  ed.  204,— upon  the 
ground  that  the  trespass  Ifl  permitted  would  oper- 
ate to  destroy  the  bank,  the  object  of  the  statute 
being  the  destruction  .of  the  franchise;  VIeley  v. 
Thompson,  44  ill.  0;  Mechanics  ft  T.  Branch  of 
State  Bank  v.  Debolt,  1  Ohio  St.  601;  South  Platte 
Land  Co.  v.  Buffalo  County  Comrs.  7  Neb.  258; 
Douglass  ▼.  Harrlsville,  0  W.  Va.  162, 27  Am.  Rep. 
548;  George  v.  Dean.  47  Tex.  78,— provided  the  ques- 
tion oould  be  dealt  with  as  easily  before  as  after 
payment;  First  Nat  Bank  of  Hannibal  v.  Merediih, 
44  Mo.  500:  State  v.  Parkvllle  ft  G.  River  R.  Co.  82 
Mo.  406,— a  case  of  a  county  tax,  the  court  ac^ng 
without  Jurisdiction  and  relief  refused;  McDonald 
V.  Murphree,  46  Miss.  705;  Coulson  v.  Harris,  48  Miss. 
728;  SoribTier  v.  Allen,  12  Minn.  148;  Oook  County  v. 
Chicago,  B.  ft  Q.  R.  Co.  85  IlL  460;  Blesslnff  v.  Gal- 
veston, 42  Tex.  641,— in  case  of  a  state  or  mnnloipa] 
tax  on  either  constitutional  or  other  grounds:  Mo- 
Clung  V.  Livesay,  7  W.  Va.  888:  Burnett  v.  White- 
sides,  18  CaL  166;  Sowall  v.  St.  Paul,  20  Minn.  (01,  Gi5; 
Scribner  v.  Allen,  supra,*  Minnesota  Linseed  Oil  Go. 
V.  Palmer,  20  Minn.  468. 

a  Inadequate  legal  remedv. 

And  where  the  remedy  imposed  by  law  is  inade- 
quate or  incomplete,  equity  will  grant  relief 
against  the  collection  of  an  illegal  tax.  De  Witt  v. 
Hays,  2  Cal.  468, 66  Am.  Deo.  862;  LouisvUle  ft  N.  B. 
Co.  V.  Gaines,  2  Flipp.  621, -a  case  of  an  unoonsts- 
tutlonal  tax  by  reason  «f  its  asseasment  upon 
property  exempt;  Union  Pac  R.  Co.  v.  Lincoln 
County,  2  Dill.  270;  Dows  v.  Chicago,  78  U.  S.  11 
WalL  106,  20  Lb  ed.  65;  New  Tork  Lb  Ins.  Co.  v. 
New  York  City  Supra.  4  Ouer,  102;  Milwaukee  v. 
Koeflier,116U.  S.  210,  20  L.  ed.612;  Allen  v.  Balti- 
more ft  O.  B.  Co.  114  U.  S.  811, 20  L.  ed.  200;  Louisa- 
ana  Board  of  Liquidation  v.  McComb,  82  U.  S.  5?K 
23  L.  ed.  628;  Gates  v.  Barrett,  70  Ky.  285,— tax  upon 
a  nonresident  where  relief  granted:  Wilkerson  v. 
Walters,  1  Idaho,  564;  Gates  v.  Barrett,  tuf>ra^'-it 
case  of  relief  granted  against  double  taxation,  the 
code  not  including  such  remedy;  Parmley  v.  St. 
Louis,  L  M.  ft  &  Co.  8  DiU.  18;  Cutting  v.  Gilbert. 
5  Blatchf.  260,— where  the  right  is  plain  and  estab- 
lished by  law;  First  Nat.  Bank  of  Omaha  v.  Doug- 
las County,  8  Dill.  208.— where  the  illegal  tax  oould 
not  be  recovered  from  the  state;  Mechanlos  ft  T. 


1898. 


Odlin  v.  Woodruff. 


705 


inay  be  perpetually  enjoined  from  enforcing 
-the  collection  thereof.  The  bill  was  demurred 
-to  for  want  of  equity.  This  demurrer  was 
sustained  and  the  bill  dismissed,  and  from  this 
order  the  appellant  appeals  here. 

That  the  court  of  equity  has  no  jurisdiction 


to  interfere  by  injunction  to  restrain  trespass 
upon  personal  property,  except  in  rare  cases 
where  the  property  trespassed  upon  or  taken 
has  some  peculiar  intrinsic  value  to  the  owner 
that  could  not  be  compensated  in  money;  and 
that  the  remedy  is  at  law,  is  well  settled  in  thia 


Branch  of  State  Bank  ▼.  Debolt,  1  Ohio  St  691;  Mc- 
duDsr  V.  Livesay,  7  W.  Ya.  829;  Richardson  ▼. 
Soott,  47  Miss.  230,— an  illefirai  tax  and  do  remedy 
wigsiDSt  tax  collector;  State  y.  Parkville  ft  O. 
River  B.  Co.  88  Mo.  486— a  county  tax,  the  court 
actlDiT  without  jurisdiction;  McDonald  v.  Mur- 
phree,  45  Miss.  706;  Coulson  v.  Harris,  48  Miss.  728; 
Clarke  v.  Oanz,  21  Minn.  887;  Miller  v.  Grandy,  13 
lIich.MO. 

tfd.  Cloud  upon  eitta. 

'  ESqulty  has  entertained  Jurtsdiotion  to  restrain  the 
'Collection  of  an  Uleiral  tax  the  groundwork  of  which 
M  wantlncr, where  it  has  been  shown  that  the  refusal 
of  relief  would  cast  a  cloud  upon  the  title  to  real 
•estate  which  the  court  of  chancery  could  alone  re- 
jDOve.    Alexander  y.  Dennlson.  2  McArtb.  662; 
Uarkness  v.  Board  of  Public  Works,  1  McArth.  121, 
— when  tbe  llleflrality  is  shown  by  evidence  aliunde; 
Dows  V.  ChicafiTO.  78  0. 8. 11  Wall.  108. 20  L.  ed.  65,— 
■l>efore  the  aid  of  equity  could  be  invoked;  Hanne- 
wlnkle  V.  Georgetown,  &  U,  8. 15  Wall.  547, 21 L.  ed. 
231;  Union  Pac  K.  Co.  v.  Byan,  118  U.  8.  616, 28  L- 
•ed.  1008;  Greedup  v.  Franklin  County,  80  Ark.  101; 
Hare  v.  Carnall,  89  Ark.  196;  Burr  v.  Hunt,  18  GaL 
^903;  Hollister  v.  Sherman,  6i>  OaL  88;  Houghton  v. 
Austin,  47CaL  646,— where  the  state  board^s  action 
was  held  unconstitutional  under  section  3666,  but 
veiief  was  denied  there  being  no  cloud  shown  after 
•flale;  Rittor  v.  Patch,  12  Oal.  208;  Key  City  Gas-Ligbt 
•Co.  V.  Munsell,  19  Iowa,  806;  Berri  v.  Patch,  12  CaL 
299;  Steuart  v.  Meyer,  54  Md.  454,468,— a  tax  sale  with- 
out requisite  notice;  Polk  v.  Bose,  25  Md.  162, 89  Am. 
Dec  773;  Palmer  v.  Rich,  12  Mich.  414,— where  the 
tax  was  illegal  and  the  tax  deed  evidence,  by  stat- 
ute, of  regularity  relief  being  granted;  Scofleld  v. 
Lansing,  17  Mich.  437,— to  the  same  effect:  Minne- 
sota Linseed  Oil  Co.  v.  Palmer,  20  Minn.  468;  Sewall 
V.  St.  Paul,  Id.  511,— where  no  notice  of  assessment 
for  local  improvements  as  required  by  Act  of  1871, 
bad  been  given:  Mayall  v.  St.  Paul«  80  Minn.  294,— 
where  the  record  showed  a  valid  lien,  a  case  of  spe- 
-cial  assessment,  illegal  as  contrary  to  Special  Laws 
•of  1874,  relating  to  street  improvements;  Arm- 
atrong  v.  SL  Paul,  30  Minn.  299,— to  tbe  same  effect; 
Scribner  v.  Allen,  12  Minn.  148;  South  Platte  Land 
Co.  V.  Buffalo  County  Comrs.  7  Neb.  258;  Burling. 
ton  &  M.  River  R.  Co.  v.  Clay  County,  13  Neb.  367, 
—a  sinking  fund  tax  case,  the  tax  being  prima 
facie  a  lien;  Folkerts  v.  Power,  42  Mich.  283;  Earl 
▼.  Duras,  18  Neb.  234,— tbe  tax  oreatmg  an  Incum- 
ttanoe;  Wells  Fargo  A  Co.  v.  Dayton,  11  Nev.  161; 
Brooks  T.  Howland,  58  N.  H.  96,— wherein  tbe  exe- 
cution of  a  deed  was  restrained;  Brown  v.  Con- 
•cord,  56  N.  H.  875:  Morris  Canal  8c  Bkg.  Co.  v.  Jersey 
Oty,  12  N.  J.  Eq.  227,— where  the  property  was  de- 
clared exempt  by  the  supreme  court;  Susquehanna 
Bank  v.  Broome  County  Suprs.  25  N.  Y.  312;  New 
York  L.  Ins,  Co.  v.  New  York  City  Suprs.  4  Duer, 
MS;  Hey  wood  v.  Buffalo,  14  N.  Y.  634;  Crevier  v. 
New  York,  12  Abb.  Pr.  N.  8.  340;  Hatch  v.  Buffalo, 
»  N.  Y.  276:  Scott  v.  Onderdonk,  14  N.  Y.  9, 67  Am. 
Dec.  106,— where  a  claim  could  be  establisbed  by 
-tlie  record;  Magee  v.  Cutler,  43  Barb.  289;  Douglass 
V.  Harrisville,  9  W.  Va.  162,  27  Am.  Rep.  548;  Dean 
-▼.  Madison,  9  Wis.  402,— where    village   trustees 
acted  without  authority;  Delaplaine  v.  Madison, 
9  Wis.  409:  Knowlton  v.  Rock  County  Suprs.  9  Wis. 
410,— where  tax  imposed  under  city  charter  con- 
trary to  state  constitution  requiring  uniform  tax- 
atfcMi;  Jenkins  v.  Rock  County  Suprs.  15  Wis.  11,— 
19 here  Jots  were  taxed  collectively  instead  of  aevA- 


rately  for  street  improvements,  the  deed  being 
prima  facie  evidence  of  validity;  Mitchell  v.  MB* 
waukee,  18  Wis.  98,— a  void  tax  for  street  improve- 
ments: Judd  V.  Fox  Lake,  28  Wis.  588,— at  anytime 
after  assessment,  invalidity  not  appearing  upon  the 
face;  Marsh  v.  Clark  County  Suprs.  42  Wis.  502,— 
where  the  ground- work  of  the  tax  is  wanting; 
Weeks  V.  Milwaukee,  10  Wis.  242;  Soens  ▼.  Ba* 
cine.  Id.  271;  Mills  v.  Gleason,  11  Wis.  470,  78  Am* 
Deo.  721;  Foster  v.  Kenosha,  12  Wis.  616;  Rogers  ▼• 
Milwaukee,  13  Wis.  610;  Warden  v.  Fond  du  Lao 
County  Suprs.  14  Wis.  618:  Hersey  v.  Milwaukee 
County  Suprs.  16  Wis.  185,  82  Am.  Dec.  713;  Bond  v. 
Kenosha,  17  Wis.  284;  Myrick  v.  La  Crosse,  Id.  442; 
Mills  V.  Johnson,  Id.  698;  Smith  v.  Milwaukee,  IS 
Wis.  68;  Kneeland  v.  Milwaukee,  Id.  411:  Kimball  ▼• 
Ballard,  19  Wis.  601, 88  Am.  Deo.  706;  Wells  v.  Bum* 
ham,  20  Wis.  112;  Crane  v.  Janesville,  Id.  806;  Pierce 
V.  Schutt,  Id.  428;  Howes  v.  Racine,  21  Wis.  614; 
Lefferts  v.  Calumet  County  Suprs.  Id.  688:  May  y. 
Holdrldge,  28  Wis.  98;  Hamilton  v.  Fond  du  Lac,  2B 
Wis.  480;  Siegel  v.  Outagamie  County  Suprs.  26  Wis. 
70;  Dean  v.  Charlton,  27  Wis.  622;  Dean  v.  Boroh- 
semus,  80  Wis.  236;  Wbittaker  v.  Janesville,  88 
Wis.  76;  Qutnny  v.  Stockbridge,  Id.  606;  Dayton  v. 
Relf,84  Wis.  86;  Morgan  v.  Hammett,  Id.  512;  Hersey 
V.  Barron  County  Suprs.  87  Wis.  75;  Massing  v. 
Ames,  Id.  646;  Pier  v.  Fond  du  Lao,  88  Wis.  470; 
Johnson  v.  Milwaukee,  40  Wis.  815. 

In  such  cases  the  proceedings  appear  valid  upon 
their  face,  and  extrinsic  evidence  is  required  to 
prove  tbe  contrary.  Greedup  v.  Franklin  County, 
80  Ark.  101;  Hare  v.  Carnall,  89  Ark.  196:  Burr  v. 
Hunt,  18  CaL  806;  Sewall  v.  St.  Paul,  20  Minn.  611« 
525;  Scribner  v.  Allen,  12  Minn.  148;  Minnesota  Lin- 
seed Oil  Co.  V.  Palmer,  20  liinn.  468;  South  Platte 
Land  Co.  v.  Buffalo  County  Comrs.  7  Neb.  258; 
Liebfltein  v.  Newark.  24  N.  J.  Bq.  200:  Dusenbury 
V.  Newark.  25  N.  J.  Bq.  295;  Hey  wood  v.  Buffalo, 
14  N.  Y.  684;  Mann  v.  Union  Free  School  Dist.  No. 
2  Board  of  Education,  68  How.  Pr.  288;  Hanlon  v. 
Westchester  County  Suprs.  67  Barb.  8^  Marsh  v. 
Brooklyn,  69  N.  Y.  280:  Dom  v.  Fox,  61  N.  Y.  264; 
Campbell  v.  Seaman,  68  N.  Y.  682, 20  Am.  Rep.  667; 
Jenkins  V.  Rock  County  Suprs.  15  Wis.  11;  Judd  v. 
Fox  Lake,  28  Wis.  688. 

But  wbere  the  assessment  Js  void  upon  its  very 
face,  the  record  casts  no  cloud  upon  title  and  no  re- 
lief will  be  granted.  Hannewinkle  v.  Georgetown, 
82  U.  S.  15  Wall.  547, 21  L.  ed.  23;  Harkneas  v.  Board 
of  Public  Works,  1  MoArth,  121;  Floyd  v.  Gil- 
breath,  27  Ark.  675,— where  it  was  sought  to  enjoin 
a  tax  as  contrary  to  the  provisions  of  the  Act  of 
March  27,  1871;  Hollister  ▼.  Sherman,  63  Gal.  88,— a 
tax  imposed  upon  property  administered  by  the 
regents  of  the  university;  Bucknall  v.  Story,  86 
Gal  67;  De  Witt  v.  Hays.  2  Cal.  469, 66  Am.  Dec.  852; 
Burr  V.  Hunt,  18  CaL  807:  Robinson  v.  Gaar,  6  CaL 
275;  Berri  v.  Patch,  12  Cal.  299;  Weber  v.  San  Fran- 
cisco, 1  Cal.  455;  Harden  burgh  y.  Kidd,  10  Gal.  408; 
Hatch  V.  Buffalo,  38  N.  Y.  276. 

In  such  a  case  the  complainant  would  have  a 
valid  defense  in  an  action  of  ejectment  by  the 
purchaser.  Livingston  v.  HoUent)eck,  4  Barb.  9; 
Van  Doren  v.  New  York,  9  Paige,  888,  4  L.  ed.  748; 
Mooers  v.  Smedley,  6  Johns.  Ch.  28,  2  L.  ed.  48; 
Brooklyn  v.  Meseroie,  26  Wend.  182;  Adklns  v. 
Brewer,  8  Cow.  206,  15  Am.  Dec  264;  Horton  v. 
Auchmoody,  7  Wend.  200;  Parker  v.  Walrod,  16 
Wend.  514, 80  Am.  Dec.  124;  Wiggin  v.  New  York, 
9  Paige,  16,  4L.  ed.  601;  Magee  v.  CuUer,  48  Barik 
289. 
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Btate  ^  elsewhere.    BMwin  ▼.  Tucker,  IG 
FJa.  258,  and  authorities  there  cited. 

If  the  coDteotion  of  the  appellant  In  bis  bill 
Is  true,  that  the  statute  imposiug  this  tax  upon 


his  exercise  of  his  profession  as  a  lawyer  is  im*- 
coDStitutional,  then  the  levy  of  the  tax  collect- 
or upon  his  goods  for  the  enforcemeDt  of  suck 
!  tax  would  amount  to  a  trespass,  for  the  redi 


Id  Mltcbnll  y.  Milwaukee,  18  WIb.  02,  relief  was 
granted  against  the  sale,  the  p)aintlfl*8  substantial 
rlfirhtsbeiuff  affected. 

Where  tbo  uniform  rule  of  taxation  is  defeated, 
the  whole  assessment  to  vitiated  as  the  foundation 
of  a  valid  tax,  and  equity  linterf  eres  against  the  is- 
suing of  a  deed  without  proof  of  other  injury  from 
the  pretended  tax.  Marsh  ▼.  Clark  Covaity  Buprs. 
43  Wto.  MS;  Dean  ▼.  Madison,  9  Wis.  .408;  Delaplatne 
T«  Madison,  Id.  400;  Knowlton  ▼•  Book  Ctountor 
6upr8.0Wis.410. 

And  the  mere  prevention  of  multiplicity  of  suits 
Is  not  sufficient  in  the  absence  of  litigation  or 
threats  thereof.   Magee  ▼.  Cutler,  fttprd. 

It  must  be  shown  dthon  the  record  that  the  de- 
fect exists,  and  that  the  proceedings  are  irregular 
and  invalid,  and  that  such  could  not  be  detected 
upon  enforcement  of  the  lien.  Marsh  ▼.  Brook- 
lyn, 60  N.  Y.  S80;  Pacific  Mail  S.  S.  Co.  y.  Mayor,  07 
How.  Pr.  (01. 

In  Bed  y.  Johnson,  SB  Tex.  S84,  equity  refused  to 
enjoin  the  collection  of  a  state  school  tax,  no  in- 
dividual damage  being  shown  except  a  cloud  upon 
tlUe. 

The  bill  must  aver  unlawful  sale,  causing  Irrep- 
arable injury.    Coulson  v.  Harris,  48  Miss.  788. 

Where,  however,  the  deed  to  made  prima  fade 
evidence  by  the  act  of  the  legtelature,  relief  will  be 
granted.   Palmer  v.  Boling,  8  CaL  888. 

By  the  Wisconsin  laws  a  tax  to  a  lien  both  before 
and  after  a  tax  sale,  and  an  injunction  will  be 
granted  restraining  its  collection  and  setting  aside 
the  proceedings  and  to  cancel  the  sale  oertlficate 
where  such  tax  is  void  and  illegal.  Milwaukee  Iron 
Co.  ▼.  Hubbard,  SO  Wis.  51,  following  Hamilton  v. 
Fond  du  Lac  86  Wis.  480,  and  dtotingutobing  and 
approving  Chicago  ft  N.  W.  B.  Co.  v.  Fort  Howard, 
SI  Wis.  44, 01  Am.  Dec.  458. 

Such  Jurisdiction  extots  even  though  no  sale  has 
taken  place,  or  even  been  advertised.  Boe  v.  Lin- 
coln County,  68  Wis.  86. 

The  tax  being  a  Uen  and  a  oloud  as  soon  as  levied. 
iMd. 

Where  the  certificate  for  special  imprevement 
taxes  issued  without  authority  of  law  and  the  tax 
had  been  anticipated  by  a  sale  of  the  evidence,  and 
the  cost  of  improvements  collected  from  the  United 
States,  equity  relieved  against  a  sale  of  the  prop- 
arty  upon  a  certificate  for  special  improvement 
taxes  as  casting  a  cloud  upon  title.  Alexander  v, 
Dennison,  S  McArth.  568. 

Belief  was  granted  against  the  taking  of  property 
under  void  and  null  proceedings,  in  Baltimore  v. 
Grand  Lodge  of  I.  O.  O.  F.  44  Md.  44k 

Special  $taU  doetrinet. 

'  In  some  states  the  courts  have  granted  relief 
where  the  tax  to  Ulegaily  imposed  without  the 
authority  of  law;  levied  by  unauthorized  per- 
sons; assessed  upon  property  exempt  from  taxa- 
tion; when  fraud  has  been  practiced;  and  in  other 
oases  working  irreparable  injury.  Moore  v.  Way- 
man,  107  HL 105;  Du  Page  County  Suprs.  t.  Jenks,  66 
UL  275:  Munson  v.  Miller,  66  HI.  880;  Chicago,  a  & 
Q.  B.  Co.  y.  Cole,  75  111.  601;  Ottawa  v.  Walker,  21 
111.  606,  74  Am.  Dea  181;  Cowgill  v.  Long,  15  IlL  802; 
Beverly  v.  Sabin«  20  HI.  867;  Merritt  v.  Farris,  22 
111.  808;  Munson  v.  Minor.  Id.  604;  Cook  County  t. 
Chicago,  B.  ft  Q.  B.  Co.  86  m.  465;  Mount  Carbon 
Coal  fr  B.  Co.  V.  Blanchard,  54  Til.  244;  Swinney  v. 
Beard.  71  HI.  20;  Porter  v.  Rockford,  R.  I.  ft  St.  L. 
R.  Co.  76  lU.  606;  Nunda  v.  Chrystal  Lake,  70  III.  311; 
Ottawa  Glass  Co.  v.  McCaleb,  81  111.  566:  McBride  v. 
Chicago,  22  HI.  574;  Chicago,  B.  ft  Q.  B.  Co.  v.  Frary, 
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22  HI.  80;  Yieley  v.  Thompson,  44  BL  0;  Doming  y^ 
James,  72  HI.  78:  McConkey  v.  Smith,  78  UL  SIS,— 
whfre  indebtedness  not  belonging  to,  was  added  to* 
the  capital:  Kimball  v.  Merchants  Sav.  Loan  ft  T.  COu. 
80  ni.  611;  Lemont  y.  Singer  ft  Talcott  Stone  Co.  f^ 
HI.  04:  Kelgwin  v.  Hamilton  Twp.  Drainage' Comn» 
115  lU.  847;  Phosnix  Grain  ft  Stock  Exchange  ▼. 
Gleason,  121  111.  624;  Evans  v.  Gage,  1  IIL  App.  202^ 
ininoto  Cent.  B.  Co.  v.  McLean  County,  17  m.  281; 
Drake  v.  PhCUps,  40  Ul.  888;  Jeffersonville  v.  Pat- 
terson, 82  Ind«  140;  Indianapolis,  P.  ft  C.  R.  Co.  ▼. 
Tipton  County  Comrs.  70  Ind.  885;  Columbus,  GL  ^ 
L  Cent.  B.  Co.  ▼•  Grant  County  Comrsw  65  Ind.  427; 
Riley  ▼.  Western  U.  TeJeg.  Co.*  47  Ind.  511,— a  tax 
upon  capital  stock  of  a  foreign  company;  Shoe- 
maker V.  Grant  County  Conurs.  36  Ind.  175;  Toledo,. 
W.  ft  W.  R.  Co.  V.  Lafayette,  22  Ind.  282;  Greencastla- 
Twp.  y.  Black,  5  Ind.  557;  Lafayette  v.  Jennets,  10* 
Ind.  70;  Delphi  v.  Bo  wen,  61  Ind.  20, 87:  Conway  ▼. 
Younkin,  28  Iowa,  285;  Cattell  v.  Lowry,  46  Iowa» 
478;  Bood  ▼.  Mitchell  County  Suprs.  30  Iowa,  444;. 
Zorger  v.  Bapids  Twp.  80  Iowa.  175;  WilUama  v. 
Peinny,  25  Iowa,  436;  Hubbard  ▼.  Joboaon  County 
Suprs.  28  Iowa,  130;  Powers  t.  Bowman,  58  lowa^ 
860:  Macklot  v.  Davenport,  17  Iowa,  870;  Litchfl^d' 
V.  Polk  County,  18  Iowa,  70;  Smith  t.  Oabum,  6S- 
lowa,  474;  Barber  ▼.  Farr,  64  Iowa,  50;  Remey  v» 
Burlington  Equalization  Board,  80  Iowa«  474;  Mor^ 
ford  V.  nnger,  8  Iowa,  88;  Langworthy  v.  Dubuqne» 
13  Iowa,  86;  Fulton  v.  Davenport,  17  Iowa,  404;. 
Gates  V.  Barrett,  70  Ky.  206;  Covington  ▼.  Sooth- 
gate,  16  B.  Mon.  401;  Arbegust  v.  Loutoville,  2  Buriw 
271;  Bradshaw  v.  Omaha,  1  Neb.  16. 

The  injury  must  be  real  and  likely  to  oooow 
Cook  V.  Miller,  26  Dl.  App.  421. 

The  assessment  must  work  an  injury  such  as  » 
court  of  equity  alone  will  take  cognlsanoe  oL  Chi^ 
cage,  B.  ft  Q.  R.  Co.  V.  Siders,  88  Hi.  SSaOi 

It  was  granted  in  the  case  of  an 
against  one  not  the  owner,  as  being  without 
rant  of  law.  Searing  v.  Heavysidea,  106  111.  86^^ 
Seeley  v.  Westport,  47  Conn.  204,  86  Am.  Rep.  10; 
Deming  v.  James,  72  111.  78,— where  the  ooUeolar 
was  insolvent. 

And  as  against  an  arbitrary  asnasment.  CItg* 
horn  V.  Postiewaite,  48  IIL  428. 

Where  the  vote  was  upon  the  approprlattoo  at 
two  railroads  Jointly  and  not  upon  each  separately- 
the  tax  levied  thereon  was  enjoined  as  a  nullity* 
Finney  v.  Lamb,  54  lod.  1;  Garrigus  v.  Parke  Good-- 
ty  Comrs.  88  Ind.  66;  Bronenbeiv  v.  Martison  Countr 
Comrs.  41  Ind.  602. 

Where  the  distinctions  between  actions  at  law 
and  suits  in  equity  and  the  forms  of  aotions  ara- 
aboltohed  the  remedy  by  Injunotion,  to  restrain 
the  collection  of  an  illegal  and  void  tax,  may  be 
sought  at  onoe.    Delphi  v.  Bowen,  61  Ind.  20. 

In  Darling  v.  Gunn,  60  DL  424,  equity  enjoined  the 
collection  of  an  increased  tax  levied  without  nocloe 
to  the  plaintUf,  upon  the  ground  that  it  was  un- 
authorised and  the  party  was  entitled  to  an  oppor- 
tunity to  be  heard. 

In  IndlanapollB,  P.  ft  a  B.  Co.  v.  Tipton  Couoty 
Comrs.,  70  Ind.  885,  the  court  restrained  the  oolleo- 
tion  of  a  tax  imposed  for  the  purpose,  and  tn  tJA 
of,  a  railroad,  under  Reg.  Sess.  Acts  1875,  p.  121,  more 
than  three  years  prior  to  the  Act,  which  project 
has  failed,  the  appropriation  being  void  and  UlegaL 

Where  the  illegal  tax  has  been  paid  the  only 
remedy  to  by  appeal  to  the  Justice  of  the  law- 
making power.  Shoemaker  y.  Grant  County 
Comrs.  86  Ind.  176. 

The  assessment  must  be  shown  to  be  void 
illegal.    Delphi  v.  Bowen,  01  Ind.  20. 
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of  whirb  tbere  is  ample  remedy  at  law;  and  be 
lias  DO  standing  in  a  couit  of  equity.  The  de- 
murrer to  his  bill  was,  therefore,  properly  aas- 
taioed,  and  the  dismissal  of  the  bill  properly 
followed. 


This  disposes  of  the  case,  but  we  deem  it 
proper  to  add  that  we  have  thought,  and  are 
still  of  the  opinion,  that  the  case  of  Young  v. 
Tlwma%^  disposed  of  by  this  court  at  its  Jan- 
uary term,  1879  (17  Fla.  169.  85  Am.  Rep.  93). 


Where  the  defect  la  In  the  law  itself  the  oonrt 
can  Interfere  by  injunction.  Center  &  W.  Grav^el 
Road  Co.  ▼.  Black,  38  Ind.  468. 

So  where  there  was  no  proper  aaseasment  and 
levy,  equity  enjoined  its  coUeotion.  BrandJrff  ▼. 
Harrison  County,  50  Towa,  164,  there  being  an  entire 
atMenoe  of  tazlncr  power. 

Where  it  was  allesred  that  the  petition  was  not 
slinsed  by  the  requisite  number  of  taxpayers  as  r&> 
quired  by  the  Laws  of  1870,  chap.  108,  •  2.  relating  to 
taxation  in  aid  of  railroads  which  authorized 
the  township  trustees  to  order  an  election  upon 
the  petition  of  a  given  number  of  the  resident  tax- 
payers, the  oourt  refused  the  Injunction.  Zorger 
▼.  Rapids  Twp.  86  Iowa,  176w 

Where  the  assessment  waa  wholly  unauthorized, 
and  not  merely  erroneous,  the  court  held  that  it  was 
not  necessary  for  the  plaintiff  to  appeal  to  the 
board  of  supervisors  prior  to  filing  a  bill  to  enjoin 
the  oolJeetion  of  a  tax.  Hubbard  ▼.  Johnson 
County  Suprs.  23  Iowa,  180. 

Where  a  tax  legal  in  itself  was  not  certified  as 
required  by  law,  nor  properly  listed,  the  court  re> 
fused  relief  by  way  of  injunction.  Iowa  Railroad 
JjBod  Co.  V.  Carroll  County,  88  Iowa,  15L 

If  the  tax  were  absolutely  Toid,  if  the  property 
waa  not  subject  to  taxation;  if  It  was  exempted  by 
law  f^m  taxation;  or  M  the  taxing  ofltcers  had' 
DO  jurisdiction  over  It,  nor  power  to  tax  it,~tben 
there  could  hardly  be  any  doubt  of  the  right  of  the 
taxpayer  to  maintain  a  suit  by  way  of  Injunction. 
Kan.  Gen.  Stat.  p.  677,  fi  268;  Missouri  River,  Ft  8. 
*  G.  R.  Co.  T.  Morris,  7  Kan.  210.  229. 

Where  plaintiff^  tract  was  liable  to  taxation  as 
one  lot,  and  portions  thereof  were  assessed  and 
taxed  as  lots  surrounded  by  streets  and  alleys,  the 
assessment  including  elements  of  value  not  exist- 
ing in  the  case  of  unplatted  land,  having  no  pecu- 
niary measurement,  the  court  granted  an  injunc- 
tion upon  such  assessment  as  being  irregular  and 
unjust.   Stebbins  v.  Challis,  16  Kan.  56. 

Some  courts  have  beld,  that  where  the  legislature, 
unjustly,  and  with  the  improper  motive  of  increas- 
ing the  revenues  of  a  city,  have  brought  within  its 
limits  and  subject  to  its  taxation,  property  purely 
agricultural  in  its  nature,  and  so  situated  as  not  to 
receive  the  benefits  of  city  government,  conven- 
iences and  regulations,  taxation  upon  such  prop- 
erty will  be  restrained.  Covington  v.  Southgate,  15 
B.  Mon.  481;  Arbegust  v.  Louisville,  2  Bush,  271; 
Morford  v.  linger,  8  Iowa,  82;  Langworthy  v.  Du- 
buque, IB  Iowa,  86;  Fulton  v.  Davenport,  17  Iowa, 
404;  Bradshaw  v.  Omaha,  1  Neb.  16. 

Where  the  requirements  of  the  law  as  laid  down 
In  the  Maryland  Act  of  1866,  chap.  164,  were  disre- 
garded, the  court  held  the  proceedings  of  the  city 
commJaslonera  coram  non  iudice  and  void  and 
granted  an  injimction  restraining  the  oolleotion  of 
a  tax  upon  property  for  street  grading.  Baltimore 
V.  Porter,  18  Md.  801. 

Under  the  Massachusetts  General  Statutes,  chap. 
18. 1 79,  equity  can  restrain  and  prevent  by  way  of 
Injunction  any  violation  or  abuse  of  the  legal  right 
and  power  of  raising  taxes  and  assessments.  Free- 
land  V.  Hastings,  10  Allen,  570,— where  relief  was 
refused  against  a  tax  levied  for  contingent  ex- 
penses, the  refunding  of  money  contributed  for 
bounties. 

In  Kinyon  y.  Duohene.  21  Mich.  486,  the  court  en- 
joined a  tax  imposed  by  commissiODerB  whose  ap- 
pointment was  void,  being  contrary  to  the  statute. 

In  Anderson  v.  State,  28  Miss.  460,  the  court 
granted  an  injunction  In  a  suit  between  the  tax 
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collector  and  the  assignee  of  a  bank  en  joiniug  the 
selling  of  bank  securities  for  taxes,  the  question 
being  whether  the  state  had,  under  the  statutes  of 
the  state,  a  lien  for  taxes  over  the  assignee. 

So  in  the  case  of  a  statutory  exemption  from  tax- 
ation. Mechanics  Bank  v.  City  of  Kansas,  78  Mo.  656. 

It  was  held  to  be  enjoinable  in  case  of  an  excess 
of  authority,  in  South  Platte  Land  Co.  v.  BuflTalo 
County  Comxs.  7  Neb.  263;  Lemont  v.  Singer  &  Xal- 
cott  Stone  Co.  08  111.  04. 

Assessments  raised  or  increased  without  notice 
have  been  held  restrainable.  South  Platte  Land 
Co.  V.  Buffalo,  ntpra;  Cleghorn  v.  Postlewaite,  48 
DL428. 

In  Burnet  y.  Cincinnati,  8  Ohio,  781, 17  Am.  Deo. 
682,  equity  enjohied  the  sale  of  city  lots  for  Illegal 
taxes. 

To  the  same  effect.  Dyer  v.  Branch  Bank  at  Mo- 
bile, 14  Ala.  626,  Collier,  OK.  J. 

In  Culbertson  v.  Cinoinnati,  10  Ohio,  674,  equity 
enjoined  a  special  tax  levied  by  a  city  ooancil  as 
illegally  imposed,  the  ordinance  being  irregular.  In 
not  providing  for  a  review. 

So  where  no  opportunity  waa  given  a  nonresident 
to  work  out  his  tax.    Miller  v.  Gorman,  88  Pa.  808. 

The  mere  allegation  of  irreparable  Injury  is  not 
suiBcient,  some  impediment  to  the  legal  remedy 
most  be  shown.    McOung  v.  Livesay,  7  W.  Ya.  828. 

And  if  the  act  creating  the  tax  isuUtxivfrct  equity 
will  interfere.  Cbristie  v.  Maiden,  28  W.  Va.  667.— 
a  wharfsge  tax  for  uae  of  feiry  landing  within  oor- 
porate  limits. 

The  Intentional  omission  of  property  subject  to 
taxation  renders  all  taxes  levied  thereon  void  and 
illegal,  and  rel  ie vable  against  in  eq  uity .  Horsey  y« 
Milwaukee,  16  Wis.  186,  88  Am.  Deo.  71S. 

Aliter^  an  unintentional  omission.   Jbid, 

Equity  will  enjoin  a  tax  sale  where  the  tax  ia 
levied  on  a  wrong  basis.  Sohettler  v.  Fort  How- 
ard,  48  Wis.  48. 

Where  a  statute  required  assessora  to  make  an 
actual  view,  and  exerdse  their  judgment  upon  each 
tract,  its  advantages  and  disadvantages,  quality, 
etc.,  it  was  held  that  a  classification  which  was  ar- 
bitrary as  disregarding  these  principles  was  illegal* 
and  restrainable  by  injunction.  Hersey  y.  Barron 
County  Suprs.  87  Wis.  75. 

And  any  tax  levied  without  a  lawful  assessment 
may  be  restrained  without  proof  of  other  injury 
to  the  plaintiff.  Marsh  y.  Clark  County  Supra,  49 
Wis.  602. 

Fraud. 

In  some  jurisdictions  the  courts  have  granted  re- 
lief upon  the  ground  of  fraud. 

The  power  of  the  chancellor  to  restrain  the  ool- 
leotion of  the  revenue  is  one  that  will  never  be 
exercised  except,  inter  alio,  where  a  dear  case  of 
fraud  is  shown.  Cnion  Trust  Co.  v.  Weber,  96  111. 
846;  McBride  v.  Chicago,  22  DL  574;  DuPage  County 
Suprs.  V.  Jenks,  66  HI.  275. 2W;  Yieley  v.  Thompson, 
44  UL  9;  MoDonough  County  Suprs.  v.  Campbell,  42 
m.  480;  Cleghorn  v.  Postlewaite,  48  III.  428;  Dariing 
V.  Gunn,  50  HI,  424;  Albany  &  B.  Min.  Co.  v.  Auditor 
General,  86  Mich.  801;  Padflo  Hotel  Co.  v.  Lieb,  88 
Dl.  600,— an  overvaluation  tax  upon  capital  stock 
of  railroad;  Swlnney  v.  Beard,  71  Dl.  27;  Leitch  v. 
Wentworth,  Id.  146;  Ottawa  v.  Walker,  21  Bl.  606,  74 
Am.  Dec.  121,— where  the  tax  was  Imposed  to  pay 
a  fraudulent  judgment;  Drake  v.  Phillips,  40  lU. 
888;  McConkey  v.  Smith,  78  HI.  816;  Chicago,  B.  & 
Q.  EL  Co.  v.  Cole,  76  UL  501;  Gage  v.  Bvans,  90  111. 
660;  Lemont  v.  Singer  &  T.  Stone  Co.  06 IIL  94;  Kdg- 
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is  fully  decisive  of  the  question  of  the  consti- 
tutionality of  leg^islation  imposing  license  taxes 
upon  the  exercise  of  their  profession  by  law- 
yers. Though  they  are  not  referred  to  in  the 
opinion  in  that  case,  yet  the  cases  of  Ex  parte  I 


Garland,  71  U.  6.  4  Wall.  333.  18  L.  ed.  W^ 
and  "The  Lawyer^  Tax  Caeee**  8  Heisk.  565, 
relied  upon  by  the  appellant  to  OTertam  that 
case,  were  brought  to  the  attention  of  the  couit 
in  the  briefs  of  counsel  in  the  consideration  of 


win  T.  Hamilton  Twp.  Dralnaere  Gomrs.  115  lU.  847: 
PhoeDix  Grain  &  S.  £xch.  ▼.  Oleason.  121  111.  5S4; 
Cleghora  y.  Postlewaite,  43  III.  428;  Hannewinkle 
V.  Georflretown,  83  U.  8. 16  Wall.  647,  21  L.  ed.  231; 
Porter  v.  Rockford,  R.  I.  ft  St.  L.  R.  Go.  76  01. 661; 
Lefferts  t.  Calumet  County  Supra.  21  Wis.  688,— a 
case  of  fraudulent  disorimlnatlon  In  the  assessment 
for  the  purpose  of  obtaining  more  than  Justly  due; 
Milwaukee  Iron  Co.  v.  Hubbard,  29  Wis.  51,  a  simi- 
lar case. 

If  fraud  Is  alleged  it  must  be  proved  by  dear  and 
irresistible  evidenoe,  and  the  injory  must  be  likely 
to  be  considerable.  Union  Trust  Go.  ▼.  Weber,  06 
m.  846. 

Where  the  township  supervisor  fraudulently  and 
with  a  view  to  imposition,  assessed  property  above 
its  value  and  relatively  above  the  value  of  other 
assessments  upon  his  roll,  theoourt  crranted  an  in- 
junction restraininflr  such  ezoessive  tax.  Merrill 
V.  Humphrey,  24  Mich.  170. 

An^ allegation  of  fraud  in  the  assessment  of  the 
supervisors,  will  not  confer  Jurisdiction,  where 
there  is  adequate  remedy  ac  law.  Ha^enbuch  y. 
Howard,  84  Mich.  1. 

Where  a  larger  tax  was  imposed  than  was  due 
with  a  fraudulent  intent  to  apply  the  excess  to 
unlawful  purposes,  the  court  refused  to  interfere 
except  the  money  was  being  used  for  such  purpose 
and  the  remedy  at  law  was  inadequate.  West  v. 
Ballard,  82  Wis.  168. 

Penonal  tax. 

In  the  case  of  a  tax  levied  upon  personal  proper- 
ty, equity  will  not  in  general  interfere  with  its  col- 
lection upon  the  ground  of  illegality  as  it  is  a  mere 
trespass  for  which  the  remedy  at  law  is  adequate. 
Union  Pac  R.  Co.  y.  Lincoln  County,  2  Dill.  279: 
Judd  v.Fox  Lake,  28  Wis.  668;  Van  Cott  V.Milwaukee 
County  Suprs.  18  Wis.  247,— a  case  of  a  municipal 
tax;  McCoy  v.  Chllicothe,  8  Ohio,  870,  17  Am.  Deo. 
607,— a  case  of  an  unconstitutional  tax  with  no  pe- 
culiar injury;  Brooks  v.  Howland,  68  N.  H.  98:  Rock- 
Ingbam  Ten  Cent  Sav.  Bank  v.  Portsmouth,  62  N. 
H.  17;  Peck  v.  School  Disu  No.  4, 21  Wis.  516,— a  tax 
Imposed  to  pay  an  illegal  town  contract;  Folkerts 
V.  Power.  42  Mich.  283:  Quinney  v.  Stockbridge,  88 
Wis.  605;  Conley  v.  Chedic,  6  Nev.  222,— unless  Judg- 
ment at  law  is  not  collectible;  Chicago  &  N.  W.  R. 
Co.  V.  Fort  Howard,  21  Wis.  44,  91  Am.  Dec  458,— a 
case  of  threatened  levy  upon  rolling  stock;  Mutual 
Ben.  L.  Ins.  Co.  v.  New  York  City  and  County 
Buprs,  8  Bosw.  688;  Wilson  v.  New  York,  4  E.  D. 
Smith,  675,— plaintiff  a  resident  in  another  state; 
Youngblood  v.  Sexton,  82  Mich.  406,  20  Am.  Rep. 
064;  Williams  v.  Detroit,  2  Mich.  660;  Henry  v.  Greg- 
ory, 29  Mich.  68;  Brewer  v.  Springfield,  97  Mass.  152; 
Durant  v.  Baton,  98  Mass.  409;  Loud  v.  Charlestown, 
99  Mass.  206;  Whiting  v.  Boston,  106  Mass.  80;  Hun- 
newell  v.  Charlestown,  Id.  850;  Dodd  v.  Hartford,  25 
Conn.  282;  Ritter  v.  Patch,  12 Cal.  298;  Berri  v.  Patch, 
12  Cal.  299;  Worth  v.  FftyettevUle  Town  Comrs. 
Winst.  Eq.  70;  Greene  v.  Mumford,  6  R.  I.  472, 
78  Am.  Dec.  79;  Deane  v.  Todd,  22  Mo.  90;  Sayre  v. 
Tompkins,  28  Mo.  448;  Barrow  v.  Davis,  46  Mo.  804; 
McPIke  V.  Pew,  48  Mo.  626;  Brooklyn  v.  Meserole, 
26  Wend.  182;  Livingston  v.  Pippin,  81  Ala.  642;  Bal- 
timore  v.  Baltimore  &  Ohio  R.  Co.  21  Md.  60;  Mooers 
V.  Smediey,  6  Johns.  Ch.  28, 2  L.  ed.  43;  Susquehanna 
Bank  v.  Broome  County  Suprs.  26  N.  Y.  812;  Mo- 
hawk ft  H.  R.  Co.  V.  Clute,  4  Paige.  884,  8  L.  ed.  480; 
Pacific  Mall  &  S.  Co.  v.  Mayor,  67  How.  Pr.  611; 
Hannewinkle  v.  Georgetown,  82  U.  S.  16  Wall.  647, 
21 L.  ed.  231;  Dows  v.  Chicago,  78  U.  S.  11  Wall.  108, 

2i  L.  R.  A. 


20  L.  ed.  66,— a  tax  upon  shares  of  stock  In  i 
tional  bank  assessed  too  high,  and  plaintiff  a  non- 
resident, no  special  circumstances  being  shown  to 
bring  the  case  within  equity  Jurisdiction:  Mil- 
wanked  V.  Koeffler,  116  U.  B.  219,  29  L.  ed.  612,— a 
case  of  a  tax  upon  a  nonresident;  Baldwin  v.  Tuck- 
er, 16  Fla.  268;  Bryan  v.  Long,  14Fla.  886;  McCullom 
V.  Morrison,  Id.  414;  Bowes  v.  Hoeg.  15  Fla.  408; 
Davidson  v.  Floyd,  Id.  667;  Dodd  v.  Hartford,  25 
Conn.  2aBK,— a  city  tax  for  public  expenses;  Mobile 
V.  Baldwin,  Stone  v.  Mobile,  57  Ala.  61;  Conley  v. 
Chedio,  6  Nev.  222;  Crawford  v.  Bradford,  23  Fla, 
404;  Mechanics  ft  T.  Branch  of  State  Bank  v.  De- 
bolt,  1  Ohio  St.  501;  Chicacro  ft  N.  W.  R.  Co.  v.  Fort 
Howard,  21  Wis.  44,  91  Am.  Dea  458;  Exchange 
Bank  of  Columbus  v.  Hines,  8  Ohio  St.  2. 88;  Lock- 
wood  V.  St.  Louis,  24  Mo.  20;  Peck  v.  School  Diet. 
No.  4  of  Beloit,  21  Wis.  621;  Lens  y.  Charlton,  28 
Wis.  480;  Milwaukee  Iron  Co.  v.  Hubbard,  9  Wis. 
69:  Quinney  V.  Stockbridge.  83  Wis.  509;  Bound  y. 
Wisconsin  Cent.  R.  Co.  45  Wis.  668:  Henry  y.  Greg- 
ory, 29  Mich.  68,— except  there  is  some  peculiar 
value  which  damages  wou  Id  not  compensate;  White 
V.  Stender,  24  W.  Va.  616, 49  Am.  Rep.  288.— unless 
special  value  be  shown  and  no  remedy  for  ade- 
quate damages;  Clarke  v.  Ganz,  21  Minn.  887,— to 
the  same  effect;  City  Nat.  Bank  of  Paducah  v.  Fa^ 
ducah,  5  Cent.  Lb  J.  847;  1  Thomp.  Nat.  Bank  Gaa. 
800. 

Although  the  above  is  the  general  rule  with  re- 
gard to  the  restraining,  by  Injunction,  tne  ooUe<s 
tion  of  taxes  against  personal  property,  yet  it 
seems  that  no  difference  between  taxes  upon  per- 
sonal  and  real  property  is  made  by  the  courts  of 
Illinois,  Indiana,  Iowa,  and  Kentucky,  relief  bein^ 
granted  by  the  oourts  in  these  states  in  both  classes 
of  cases. 

Equity  will  not  enjoin  the  collection  of  a  personal 
tax  or  fee  by  an  oflicer  where  there  is  no  ground  of 
apprehension  of  an  attempt  to  enforce  it  contrary 
to  the  plalntUTB  wilL  Crawford  y.  Bradford,  23 
Fla.  404. 

Still  relief  has  been  granted  even  in  the  case  of  a 
personal  tax  where  a  peculiar  value  in  the  property 
has  been  shown,  such  as  damages  at  law  would  not 
compensate.  Henry  v.  Gregory, 29 Mich.  66;  Clarke 
V.  Ganz.  21  Minn.  887;  Baldwin  y.  Tucker,  16  Fla. 
268;  Bryan  v.  Long,  14  Fla.  886;  McCullom  v.  Mor- 
rison, Id.  414;  Bowes  v.  Hoeg,  15 Fla.  408;  Davidson 

V.  Floyd,  Id.  667.         _ 

JBfltoppsL 

Where  the  owner  of  property  has  requested  im- 
provements or  acquiesced  therein,  or  had  notice 
thereof  and  raised  no  objection,  relief  has  been  re- 
fused. Kellogg  v.  Ely,  15  Ohio  St.  64,— where  an 
assessment  was  made  for  the  construction  of  a 
ditch,  under  Statute  March  24, 1869,  the  plaintiff  be- 
ing guilty  of  laches;  Weber  ▼.  San  Francisco.  1  OaL 
455;  Byram  v.  Detroit,  60  Mich.  66:  Mots  v.  Detroit, 
183iich.485:  Lafayette  v.  Fowler,  84  Ind.  140;  Sleep- 
er V.  Bullen,  6  Kan.  800;  Dusenbury  v.  Newark,  26 
N.  J.  Eq.  296. 

When  plalntiff^s  lot  was  assessed  with  another  not 
belonging  to  him,  even  after  the  required  notioe  of 
the  completion  of  the  tax  lists  and  neglect  to  in- 
spect same  relief  was  granted.  Crane  v.  Janeevllle, 
20  Wis.  805. 

Yet  it  has  been  held  that  presumptive  or  actual 
knowledge  of  the  progress  of  dty  improvements 
will  not  work  an  estoppel  where  the  prooeedinga 
authorizing  the  work  are  lllegaL  Steokert  y.  Bast 
Saginaw,  22  Mich,  104. 

So  the  mere  submission  to  an  illegal  tax  will  no| 
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tbat  case.  With  the  condusioDS  reached  io 
that  case  we  are  in  full  accord,  and  have  been 
unable  to  find  anything  to  shake  our  faitb  in 
ita correctness.  In  addition  to  the  authorities 
there  cited,  the  following  will  be  found  to  sus- 
tain also  the  conclusions  therein  reached,  and 
In  them  will  be  found  a  discussion  of  every 


phase  of  the  propositions  contended  tor  by  the 
appellant:  Si.  hmis  v.  Sternberg,  4  Mo.  App. 
458;  State  v.  Oazlay,  5  Ohio,  15;  Languille  v. 
Stnte^  Tex.  App.  312;  Coolev.  Taxn.  pp.  570, 
577;  Weeks,  Attorneys,  2d  ed.  ^  41. 
The  decree  appealed  from  is  afflrmed. 


work  ao  estoppel  of  a  subseqaeot  denial,  except 
the  case  be  extreme^  Langworthy  v.  Dubuque,  18 
Iowa,  88. 

Set-off. 

The  mere  fact  that  a  debt  is  doe  from  the  munici- 
pality or  ooontj  is  no  ground  for  a  set-olT.   Finne- 


gan  V.  Fernandlna,  16  Fla.  879,  21  Am.  Bep.  fBBZ; 
Scobey  v.  Decatur  County.  72  Ind.  651. 

And.  the  fact  of  payment  of  iJlegal  taxes  upon 
former  occasions  makes  no  ground  for  relief,  by 
way  of  set-oil.  Fremont  v.  Mariposa  &  Early 
Oounties,  U  CaL  881;  Wayna  ¥•  Savannah.  56  G a* 
448.  A.W. 


KANSAS  SUPREME  COURT. 


Joseph  L.  SHELDON  «f  ai.,  Plffe.  in  Err., 

V. 

Simon  PRUESSNER  et  at. 
i Kan..... ...J 

*1.  The  eonrts.  In  the  due  admlaistri^ 
tion  of  Jiistiee«  wlU  not  enforce  a  con- 
timet  In  violation  of  law,  or  permit  a  plaintiff  to 
recover  upon  a  transaction  against  public  policy, 
even  if  the  invalidity  of  the  contract  or  transac- 
tion be  not  specially  pleaded. 

2m  Where  a  mortp^flfee*  residlni^  In  this 
state*  owns  and  has  In  his  possession  a 
note  for  $  1  t700t  secured  by  a  mortgage  upon 

'  real  estate  in  this  state,  and  pretends  to  transfer, 
by  merely  indorsing  bis  name  thereon,  but  with- 
out actually  delivering  the  same,  such  note  and 
mortgage  to  his  father  in  another  state,  without 
any  demand  being  made  upon  him  to  do  so,  to 
secure  $460  and  interest  for  prior  borrowed  mon- 
ey, but  really  for  the  purpose  of  evading  the 
payment  of  taxes  Justly  due  the  state,— Held  that, 
in  an  action  brought  in  the  name  of  the  father  to 
recover  upon  the  note  and  mortgage,  the  mort- 
gagee, dh  account  of  bis  acts  in  evading  the  pay- 
ment of  taxes,  and  thereby  defrauding  the  rey- 
enues  of  the  state,  cannot  have  any  recovery  in 
the  name  of  his  father  or  otherwise  on  any  part 
of  the  note  or  mortgage  belonging  to  blm.  HeUL^ 
also,  that  if  the  father  did  not  have  any  knowl- 
edge of  such  alleged  transfer,  and  his  name  is 
used  to  collect  such  note  and  mortgage  without 
his  consent,  or  if  he  merely  accepted  the  note  and 
mortgage  as  a  partleeps  ertminis,  to  defraud  the 
revenue  laws,  no  recovery  of  any  amount  thereon 
can  be  had  in  bis  name. 

8«  Where  a  hnsband  and  wife  Jointly 
eonvey  a  homestead  in  exchange  for 
other  real  estate  to  be  occupied  by  them  as 
a  new  homestead,  upon  which  there  is  a  prior 
mortgage,  and  the  husband,  with  the  consent  of 
the  wife,  takes  the  conveyance  of  such  real  estate 
in  his  own  name,  and  expressly  assumes  the  pay- 

>  ment  of  the  mortgage  thereon,  the  wife  cannot, 
in  an  action  to  foreclose  the  mortgage,  defend 
against  it  upon  the  ground  that  the  real  estate  so 

•  Headnotes  by  Hobton,  Ch,  J» 


purchased  is  a  homestead,  and  therefore  thatths 
prior  mortgage  thereon  at  the  date  of  the  ex* 
change  is  nuU  and  void. 

4*  Where  a  higher  rate  of  interest  is  ex* 
pressly  reserved  to  be  paid  after  maturity, 
such  amount  is  recoverable,  if  not  prohibited  by 
statute. 

6*  Where  a  Judgment  is  rendered  upon 
two  dilforent  notes,  and  for  the  foreclosure 
of  two  different  mortgages  given  to  secure  the 
same,— one  in  fayor  of  the  plaintiff,  and  one  in 
favor  of  a  cO'defendant,— and  the  Judgment  on 
the  note  and  the  foreclosure  of  the  mortgage  in 
favor  of  the  plaintiff  are  erroneous  for  want  of 
sufflcient  evidence,  it  is  error  for  the  trial  court 
to  provide  in  the  decree  that  upon  the  sale  of  the 
real  estate  all  of  the  costs  involved  in  the  case, 
including  the  costs  taxed  upon  the  erroneous 
Judgment,  shall  be  fLrst  paid  from  the  proceeds  of 
such  sala 

Uanuary  0,18m,) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  ao  action  brought  to  foreclose  a 
mortgage.    Beversed. 

Statement  by  Horton*  Oh.  J.  .* 

This  action  was  brought  in  the  district 
court  of  Shawnee  county  by  Simon  Pruessner 
against  Joseph  L.  Sheldon  et  al. ,  May  6,  1891, 
to  foreclose  a  mortgage  given  by  .Joseph  L. 
Sheldon  and  wife  to  Henry  S.  Fruessnei  to 
secure  the  sum  of  $1, 700  and  interest.  After* 
wards  Lewis  M.  Hotter  filed  his  answer,  set* 
ting  up  and  clt^iming  a  mortgage  of  fil,000, 
given  by  Henry  S.  Ftuessner  and  wife  as  % 
prior  lien  upon  the  lands  and  tenements  de- 
scribed in  plaintiff's  mortgage,  being  the  N. 
W.  i  of  the  S.  W.  i  of  section  16,  township 
13,  range  16,  in  Shawnee  county.  Joseph 
L.  Sheldon  and  his  wife,  Lizzie  S.  Sheldon, 
filed  separate  answers  to  the  plaintiff's  peti- 
tion, and  also  filed  separate  replies  to  the 
answer  of  their  codefendant,  Lewis  M.  Mot* 
ter.  The  case  was  tried  on  the  5th  of  Decem- 
ber, 1891,  and  judgment  rendered  for  Simon 


NoTS.— The  decision  that  a  transfer  of  a  mort- 
gage to  evade  taxation  is  so  far  contrary  to  public 
policy  that  the  transferee  cannot  enforce  it  for  the 
benefit  of  the  transferrer  seems  to  be  a  novel  one. 
The  exact  effect  of  sueh  a  transfer  on  the  rights  of 
the  parties  is  left  somewhat  indefinite.    Whether 

S3L.RA. 


the  transferee  could  enforce  the  mortgage  if  he 
chose  actively  to  asftert  his  rights  for  himself,  and 
whether  on  the  other  band  the  transferrer  could  In 
his  own  name  enforce  the  mortgage  are  important 
questions  left  open  in  this 
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Pniessner  for  $1,700,  and  Interest  at  7  per 
cent  per  annum,  and  his  mortgage  foreclosed 
and  adjudged  to  be  a  second  lien  uoon  the 
premises  described.  Judgment  was  also  ren- 
dered in  favor  of  Lewis  M.  Motter  against 
Henry  8.  Pruessner  and  wife  for  the  sum  of 
$1,000  and  interest  at  12  per  cent  per  annum 
from  date  of  default,  which  sum  was  ad- 
judged to  be  a  first  lien  upon  the  same  prem- 
ises. Joseph  L.  Sheldon  and  his  wife,*  Liz- 
zie S.  Sheldon,  bring  the  case  to  this  court. 

Mr,  H.  C.  Root,  for  plaintiffs  in  error: 

The  mortgage  made  by  Joseph  L.  Sheldon, 
and  wife,  Lizzie  S.  Sheldon,  was  executed  to 
Henry  S.  Pruessner  on  the  6th  day  of  June, 
1888;  at  that  time  the  title  to  the  land  was  in 
Henry  S.  Pruessner;  he  did  not  convey  the 
land  to  Joseph  L.  Sheldon  until  about  the  14th 
of  June,  1888. 

The  mortgage  of  the  Sheldons  could  not  con- 
Tey  any  interest  in  the  land,  because  at  this 
time  they  had  no  title  or  interest  to  mortgage. 

Fapin  v.  QoodHeh,  108  111.  90:  RandaU  Y. 
Zower^  98  Ind.  267;  Planters  Loan  A  Sat, 
Bank  Y.  DicktMon,  83  Ga.  711;  Brewter  v. 
Hodden,  15  Ran.  249. 

Simon  Pruessner,  the  plaintiff,  did  not  own 
the  Sheldon  mortgage  for  $1,700  when  this 
auit  was  commenc^  and  therefore  was  not  the 
real  party  in  interest. 

There  is  simply  a  blank  indorsement  upon 
the  note  and  the  assignment  on  the  mortgage 
is  not  acknowledged. 

An  indorsement  requires  a  delivery  of  the 
note  by  the  indorsee  himself  with  the  intention 
of  passing  the  property  in  the  note. 

Story,  Promissory  JSTotes,  p.  126;  Sainebury 
▼.  Parkinson,  20  Eog.  L.  &  Eq.  851;  Bliss, 
Code  PI.  p.  807;  Ka%n  v.  Bare,  4  Ind.  App. 
440;  Dan.  Keg.  Inst.  p.  766;  WiUey  v.  Galling, 
70  N.  0.  420;  Be  Witt  y.  Van  Sickle,  29 
K.  J.  Eq.  209. 

Henry  S.  Pruessner's  motive  for  the  alleged 
assignment  to  his  father  Simon  Pruessner 
is  very  bad,  and  shows  on  his  part  an  utter 
disregard  for  all  law. 

Courts  cannot  lend  their  aid  to  any  such 
purpose,  it  being  abhorrent  to  justice. 

He  who  saves  a  sum  of  money  by  evading 
the  payment  of  a  tax  does  exactly  the  same  in- 
jury to  society  as  he  who  steals  so  much  from 
the  treasury,  and  is  therefor  guilty  of  as  great 
immorality,  or  as  great  an  act  of  dishonesty. 

1  Sharswood's  B1.  Com.  p.  58,  note. 

This  court  will  follow  the  unbroken  line  of 
authority,  and  will  maintain  the  tax  laws  of 
this  state  and  the  dignity  and  integrity  of  the 
courts  of  justice  by  dismissing  tnis  cause  at 
expense  of  the  plaintiff  and  thereby  say  to  him, 
and  Henry  S.  Pruessner,  the  real  pariy  in  in- 
terest, you  have  undertaken  to  defraud  the 
state  out  of  its  revenues  and  the  court  will  let 
you  fight  your  battles  single  handed. 

Gen.  Stat,  g  6849;  WaMum  College  ▼. 
Shawnee  Cofinty  Comr$.  8  Ean.  844;  MiteheU 
V.  Learenvorth  County  Comrs,  9  £[an.  849,  91 
U.  S.  206.  28  L.  ed.  802;  HaU  v.  Coppell,  74 
U.  S.  7  Wall.  658, 19  L.  ed.  248:  Blytfie  v.  fytv 
inggood,  24  N.  C.  20,  87  Am.  Dec  402;  Holt 
T  Green,  78  Pa.  198,  18  Am.  Rep.  787;  Huey'e 
App  1  Qrant,  Gas.  61;  Oroft  v.  MeConoughy, 
79  111.  846,  22  Am.  Rep.  171;  BresOer  y.  T^r- 

22  L.  R.  A. 


reU,  16  Nev.  114;  Cambioso  v.  MaffeU,  2  Wash. 
C.  C.  108;  Adams  v.  Bowan,  8  Smedes  &  IL 
624;  Valentine  v.  Stewart,  15  Cal.  888;  Bank 
of  United  States  v.  Owens,  27  U.  S.  2  P^.  627. 
7L.  ed.  608;  Perkins  v.  BONe,  10  Ohio,  437. 
86  Am.  Dec.  97;  Thrrlimer  ▼.  Brinkerhof,  20 
Johns.  896;  Qreenhood,  Pub.  Pol.  p.  58;  120^ 
V.  West,  4  N.  H.  285, 17  Am.  Dec.  428;  Bump. 
Fraud.  Conv.  p.  246;  Stalkar  ▼.  MeBonald,  6 
Hill,  98,  40  Am.  Dec.  889. 

The  $1,000  mortgage  was  acknowledged  be- 
fore L.  H.  Pounds;  said  attempted  acknowl- 
edgment was  a  nullity  and  although  said 
Motter  mortgage  was  recorded,  it,  not  beinr 
acknowledged,  did- not  impart  notice  to  any 
one. 

Gen.  Stat  §1180;  Sanfordv.  Weeks, SSKxa. 
824;  Perkins  ▼.  Matteson,  40  E:an.  166;  Ham- 
mers V.  Bole,  61  m.  908:  Brown  v.  Moore,  88 
Tex.  646;  WHson  v.  Traer,  20  Iowa,  231; 
Beaman  v.  Whitney,  20  Me.  418;  King  v. 
Weeks,  70  N.  C.  872;  Snyder  t.  Sponable,  1 
Hill.  667. 

Any  stipulation  for  a  greater  irate  of  interest 
after  maturity  is  null  and  void,  and  to  enforce 
the  same  in  a  court  of  equity  is  inequitable 
and  unjust,  and  contrary  to  precedent  and  au- 
thority. 

2  Cooky's  BL  Com.  bk.  8,  p.  432;  HoUes  t. 
Wyse,  2  Vem.  289;  mchoUs  v.  Maynard,  8 
Atk.  620;  SeUm  v.  Slade,  7  Yes.  Jr.  273. 

An  agreement  in  advance  that  interest  shall 
draw  interest  is  not  enf orcible  in  an  equitable 
action. 

Howard  v.  Farley,  19  Abb.  Pr.  138;  ToU  t. 
HUUr,  11  Paige  281.  6  L.  ed.  118;  16  Alb.  L. 
J.  p.  254;  Van  Bensehooteny.  Lawson^  6  Johns. 
Ch.  818,  2  L.  ed.  186;  I^nard  v.  ViUars,  23 
111.  880;  Lewns  v.  Briggs^  14  L.  R  A.  188,  21 
Or.  838. 

Mr,  Biahop  Cmmrine*  for  defendants  in 
error: 

A  man  is  not  bound  to  keep  his  property  ia 
this  state  merely  to  pay  the  tax  upon  it. 

Qamore  v.  Roberts,  79  Wis.  460;  7  Wait,  Act 
&Def. 

Mr,  A«  Beripen  also  for  defendants  in 
error. 

Hortoiif  OK  J.f  delivered  the  opinion  of 

the  court : 

In  the  answer  of  Joseph  L.  Sheldon  to  the 
petition  of  Simon  Pruessner  upon  the  note 
and  mortgage  executed  by  Sheldon  and  his 
wife  to  Henry  S.  Pruessner  ou  June  6,  1888, 
for  $1,700,  with  interest,  it  was  denied, 
among  other  things,  that  Simon  Pruessner 
was  the  holder  or  owner  of  the  note  and  mort- 
gage ;  and  it  was  also  denied  that  he  had  any 
interest  therein,  the  allegation  being  that  the 
alleged  transfer  to  him  waa  colorable  only, 
and  without  consideration.  It  appears  from 
the  evidence  of  Henry  S.  Pruessner  that  hit 
indebtedness  to  his  father  before  the  transfer 
of  the  note  and  mortgage  was  $460.  If  he 
had  given  the  note  secured  by  the  mortga^ 
to  hi's  father,  or  if  he  had  sold  the  note  in 
good  faith  to  his  father  for  $450  only,  or  for 
any  other  sum,  Simon  Pruessner  might  be  en- 
titled,  as  the  holder  and  owner  thereof,  to 
recover  the  amount  with  interest,  and  alFO  to 
have  a  foreclosure  of  the  mortgage.  If  it 
were  not  for  the  general  finding  of  the  trial 
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<<scnirt  in  favor  of  Simon  Pruessner,  there 
"would  be  no  trouble  whatever  in  this  case, 
^imon  Pruessner,  the  father,  lives  in  His- 
snuri.  Henry  Pruessner,  the  son,  11  yob  in 
cSliawnee  county,  in  this  state. 

Henry  testified,   amon^  other  things,   as 
fol  lows :    "  In  order  to  get  rid  of  pay  ing  taxes 
*on  the  not«  and  interest  I  owed,  I  sold  the 
note  to  my  father.     In  fact,  I  have  not  got 
'•anything  of  the  money.    Therefore  I  sold  to 
Xnther,  being  I  owed  a  part  to  him ;  and  in 
'icaae  I  want  any  more  I  will  get  it  of  him, 
'l>ccause  I  am  a  poor  man,  and  I  cannot  afford 
'to  pay  taz^  on  an  amount  I  have  not  jsrot, 
-mnd  pay  interest  on  the  same  amount  at  the 
-«ame  time.     Q.  How  did  you  sell  it   (the 
-note)   to  him   (your  father)?    A,    I  wrote 
'him.     Q.  What  did  you  write  him?    A,  A 
letter.      0.  What  were  the  contents  of  the 
letter?    A,  It  was  being  I  owed  him  some 
'money.      Q.  For  what?    A.  I  borrowed  it. 
a.  When?   A.  Just  before  I  made  that  trans- 
"fer.     Q.  How  much  did  you  borrow?     A, 
Vour  hundred  and  fifty  dollars.     Q.  Four 
hundred  and  fifty  dollars?    A,  Yes,  sir.     Q. 
Sow  was  that  four  hundred  and  fifty  dollars 
^iven  to  you?    A,  By  note.     Q,  What  was 
*^e  date  of  the  note?    A.  I  could  not  say. 
a.  Was  the  note  ever  paid?    A.    No,   sir. 
<i.  What  cash  did  you  ever  eet  from  your 
cfather?     A.    That  much  casfi.     Q.    When? 
.JL   1  could  not  state  the  exact  time.     Q. 
TLow  did  you  ^et  it?    Did  he  pay  you  cash 
-in  hand?    A.  He  sent  a  part  and  paid  a  part 
in  cash.    Sent  by  money  order  and  registered 
letter.     Q.  Can  you  locate  the  year  in  which 
^he  four  hundred  and  fifty  dollars  was  paid? 
JL  No,  sir.     Q.  Was  it  1890?    A,  No,  sir. 
^.  Was  it  1888?    A.  It  was  before  we  had 
«ny  transaction, — before  I  disposed  of  the 
^property.     Q.    That  would  make  it  before 
188«?     A,    Yes,   sir.      Q.    Before  Sheldon 
lK>ught?    A.  Yes,  sir.     Q,  What  about  the 
balance  of  this  mortgage?     How  much  do 
70U  claim  the  Sheldons  are  owine  you?    A. 
'Seventeen  hundred  dollars.     Q.   What  was  to 
become  of  the  balance  of  the  seventeen  hun- 
dred dollars,  when  collected,  after  the  pay- 
-fng  of  the  four  hundred  and  fifty,  dollars? 
A.  Father  holds  it.     Q.  For  you?    A,  Yes, 
^ir." 

The  note  and  mortgage  were  not  transferred 
"At  the  time  that  any  of  the  money  was  bor- 
rowed.    No  demand  was  made  upon  Henry 
for  security  by  his  father,  or  for  any  transfer 
•of  the  note  or  mortgage.    They  bear  the  blank 
Indorsement  of  Henry,  but  it  does  not  appear 
'that  they  were  delivered  personally  to  Simon 
Pruessner,  or  that  he  employed  the  attorney 
%o  commence  this  action.    It  does  appear  that 
-one  of  his  brothers  supports  him ;  that  Henr}* 
"Employed  the  attorney;    and  that  the  note 
and  mortgage  have  been  either  in  his  posses- 
sion or  the  possession  of  the  attorney  all  the 
'time.     Henry  was  present  at  the  trial,  and 
•'•cms  to  have  been  very  much  interested. 
Simon  Pruessner  was  not  present  at  the  trial ; 
neither  was  his  deposition  read.    Construing 
mil  of  the  evidence  as  favorably  as  possible 
for  SimoB  Pruessner,  it  appears  that  the  note 
was  merely  transferred  by  Henry  to  evade 
'4iie  payment  of  taxes  justly  due  in  this  state, 
sand  thereby  to  defraud  the  revenues  of  the 

^82  I^  R.  A. 


state.  His  claim  that  he  wanted  to  secure 
$450  of  borrowed  money  due  his  father  seems 
rather  a  mere  incident  of  the  transfer, — the 
excuse,  but  not  the  controlling  motive.  The 
uncontradicted  evidence  is  that  the  transfer 
of  the  note  and  mortgage  was  made  ^  to  get 
rid  of  paying  taxes. '" 

We  could  rairly  sustain  the  general  finding 
of  the  trial  court  upon  the  Pruessner  mort- 
gage if  Henry  had  not  testified  that  the  trans- 
fer was  made  **  to  get  rid  of  paying  taxes, " 
and  because  **  he  was  a  poor  man,  and  could 
not  afford  to  pay  taxes.**  This  evidence  does 
not  seem  to  us  to  have  been  fully  considered 
bj  the  trial  court.  Perhaps  it  was  not  con- 
sidered because  the  illeffalit^  of  the  transfer 
was  not  specially  pleaded  in  either  of  the 
answers;  but  this  was  not  necessary.  The 
courts,  in  the  due  administration  of  justice, 
will  not  enforce  a  contract  in  violation  of 
law,  or  permit  a  plaintiff  to  recover  upon  a 
transaction  against  public  policy,  even  if  the 
invaliditv  of  the  contract  or  transaction  be 
not  specially  pleaded.  Odcanyan  y.  Win- 
efiMter  Repeating  ArtM  Co,  108  U.  S.  261,  26 
L.  ed.  539,  and  cases  cited. 

Henry  had  no  hesitation  in  stating  the  il- 
legal purpose  for  which  he,  in  part,  trans- 
ferred the  note  and  mortgage,  and  cannot 
complain  if  this  court  gives  it  full  effect. 
Notes  and  mortgages  are  subject  to  taxation 
in  this  state.  Gen.  Stat.  1880,  pars.  6846, 
6847,  6849 ;  KanMU  Mut.  L.  As90.  y.  MiU,  51 
Ean.  686. 

Oooley,  in  his  work  on  Taxation,  says: 
"There  Is  not  ouIy  a  necessity  for  taxation, 
but  it  is  eminently  just  and  equitable  that 
it  should  be  as  nearly  equal  as  possible. 
Hence  it  is  the  policy  of  the  law  to  reouire 
all  property,  except  such  as  is  specially 
exempted,  to  bear  its  proportion  of  the  pub- 
1  ic  burdens. "  **  He  who  saves  a  sum  of  money 
by  evading  the  payment  of  a  tax  does  exactly 
the  same  injury  to  society  as  he  who  steals 
so  much  from  the  treasury,  and  is  therefore 
guilty  of  as  great  immorality,  or  as  great  an 
act  or  dishonesty."  1  Sharswood,  Bl.  Com. 
p.  58,  note;  MisiouH,  B.  Ft.  8.  d  Q.  B.  Co. 
V.  Morris,  7  Kan.  210. 

Whatever  tends  to  interfere  with  the  bene- 
ficial operation  of  the  statute  is  unlawful,  as 
against  the  policv  of  the  law.  Whatever 
tends  to  obstruct  auty  by  defeating  the  letter 
or  spirit  of  the  law  is  also  unlawful ;  and 
the  courts  will  not  enforce  any  agreement  or 
contract  for  the  benefit  of  one  throush  whose 
direction  or  assistance  the  law  is  violated,  or 
public  policy  contravened.  The  law  at- 
tempts to  close  the  doors  to  temptations  by 
refusing  such  parties  recognition  in  the 
courto.     87  Cent.  L.  J.  813. 

*'No  court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral 
or  illegal  act.  If,  from  the  plaintiff's  own 
stating  or  otherwise,  the  cause  of  action  ap- 
pears to  rise  ftc  turpi  causa,  or  the  transgres- 
sion of  a  positive  law  of  this  country,  tliero 
the  court  says  he  has  00  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes;  not 
for  the  sake  of  the  defendant,  but  because  it 
will  not  lend  its  aid  to  such  a  plaintiff." 
Valentine  v.  Stewart,  15  Cal.  889 ;  Wilcox  y. 
Ellis,  14  Ean.  588,  19  Am.  Rep.  107 ;  Qdston 
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▼.  J>rak$,   14  Nev.  175,  33  Am.  Rep.  648; 
DrexUr  v.  Tyrrell,  15  Nev.  114. 

If  Simon  Pruessner  is  a  bona  fide  owner 
and  holder  of  the  noto  for  $450  and  interest, 
we  think  he  may  be  permitted  to  recover  that 
amount,  and  have  his  foreclosure;  but,  if 
Henry  transferred  the  note  and  mortgage  to 
evade  the  paying  of  taxes  on  his  interest 
(herein,  he  cannot  be  permitted,  through 
Simon  Pruessner,  to  recover  any  part  of  the 
note  and  mortgage  for  his  own  benefit.  As 
before  stated,  if  the  note  and  mortgage  had 
been  transferred  in  good  faith  as  a  gift,  sale, 
or  as  collateral  security,  without  any  wrong- 
ful intent  or  purpose  on  the  part  of  Henry  to 
defraud  the  revenue  laws  of  the  state,  the 
whole  amount  thereof  might  be  recovered  by 
an^  owner  or  holder  of  the  same.  But  the 
evidence  of  Henry,  as  appearing  in  the  rec- 
ord, unexplained,  prevents,  in  this  case,  the 
rendition  of  the  judgment  upon  the  note  and 
mortgage  taken  by  him  from  the  Sheldons, 
and  now  attempted  to  be  enforced  in  the  name 
of  his  father. 

The  claim  that  Joseph  L.  Sheldon  did  not 
own  the  mortgaged  property  on  the  6th  day 
of  June,  1888,  at  the  time  of  the  execution  of 
the  note  and  mortgage,  and  therefore  that 
there  was  no  consideration  given  for  the 
|1«700  note,  is  not  tenable.  Henry  S.  Pru- 
essner, and  Joseph  and  Lizzie  S.  Sheldon 
exchanged  places;  the  Sheldons  conveying 
by  joint  deed  their  homestead  in  the  city  of 
Topeka  to  Henry  S.  Pruessner  for  the  40  acres 
of  land  described  in  the  petition,  and  giving 
the  $1,700  note,  secured  by  the  mortgage. 
Henry  S.  Pruessner  may  not  have  actually 
delivered  the  deed  to  the  land  to  Joseph 
Sheldon  until  a  day  or  two  after  the  mort- 
gage to  him,  but  at  the  time  of  the  execution 
of  the  note  and  mortgage  the  negotiations 
for  the  exchange  were  completed.  The  deed 
to  Joseph  L.  Sheldon  is  dated  the  5th  day  of 
June,  1888,  and  was  acknowledged  on  the  8th 
day  of  June,  1888.  The  mortgage  is  dated 
the  6th  of  June,  1888.  It  was  acknowledged 
on  the  11th  day  of  June,  1888,  and  recorded 
on  the  14th  day  of  June,  1888.  Therefore 
we  suppose  all  of  the  papers  were  exchanged 
about  the  same  time ;  that  all  the  conveyances 
were  a  part  of  the  same  transaction.  The 
note  and  mortgage  were  really  a  part  of  the 
purchase  money,  and  the  mortgage  operates 
at  least  upon  the  estate  acquired  from  Henry, 
the  mortgagee.  The  only  estate  attempted 
to  be  foreclosed  is  that  obtained  from  Henry 
S.  Pruessner,  and  it  is  not  contended  that  the 
Sheldons  succeeded  to  any  after- acquired  title 
from  any  one  except  from  Pruessner. 

Another  contention  in  the  case  is  that  the 
Hotter  mortgage  of  $1,000  was  not  entitled 
to  be  recorded,  because  it  was  acknowledged 
before  an  interested  party,  and  therefore  that 
Mrs.  Sheldon  had  no  constructive  or  valid 
notice  thereof.  The  note  held  by  Hotter  was 
originally  civen  to  J.  N.  Strickler,  cashier, 
by  Henry  S.  Pruessner  and  wife,  and  the 
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mortgage  was  taken  to  J.  N.  Strickler,  a» 
cashier.    The  acknowledgment  was  taken  be- 
fore L.  H.  Pounds,  notary  public.     There  i» 
nothing  upon  the  face  of  the  mortgage  tend- 
ing to  show  that  Pounds  was  an  intcre8t04i 
party.     It  appears  from  tho  evidence,  out- 
side of  the  mortgage,  that  J.  N.  Strickler 
was  the  cashier  of  the  Investment  Banking 
Company  at  Topeka,  and  that  T.  L.  Pounds 
was  the  vice  president  of  that  company ;  not- 
L.  H.  Pounds,  the  person  taking  the  acknowl- 
edgment.   There  is  no  evidence  in  the  record 
that  L.  H.  Pounds,  the  notary  public,  is  or 
was  interested  In  the  Investment  Banking 
Company.     When  the  deed  of  the  mortga^^ecL 
premises  was  executed  by  Henry  S.  Prucs&ner 
and  wife  to  Joseph  L.  Sheldon,  the  latter  ac- 
cepted ihe  same  upon  the  expressed  condition^ 
that  he  assumed  the  payment  of  the  Hotter 
mortgage ;  therefore  he  not  only  had  personal 
knowieage  of  the  mortgage,  but  agreed   U^ 
pay  the  same  to  obtain  the  conveyance  of  tha^ 
property.    The  amount  of  the  prior  mortgam- 
was  in  the  nature  of  purchase  money.    N4> 
property  is  exempt  from  the  payment  of  ob- 
ligations contracted  for  the  purchase  thereof. 
Further  than  this,  it  appears  from  the  evi- 
dence that  Joseph  L.  Sheldon  was  absent  on 
business  during  a  part  of  the  negotiations- 
for  the  exchange  of  properties,  and  that  hia- 
wife,  Hrs.  Sheldon,  had  very  much  to  do- 
with  the  exchange.     It  is  probable  that  sho 
had  actual  notice  of  the  Hotter  mortgage,  or 
rather  of  the  prior  incumbrance  on  the  )>rem- 
ises  received  in  exchange  for  her  homestead. 
The  note  held  by  Hotter  was  dated  February 
1,  1888,  and  matured  in  three  years  tliere- 
after.    The  rate  of  interest  per  annum  speci- 
fied in  the  note  was  8  per  cent  until  maturitj- 
and  12  per  cent  after  maturity.     Where  thero 
is  an  express  stipulation  that  a  certain  rate- 
of  interest  shall  run  after  maturity,  interest 
at  that  rate  is  recoverable.     11  Am.  &  Eng. 
Encyclop.  Law,  pp.  416,  417,  and  cases  cited 
in  note;  8  Randolph,  Com.  Paper,  p.  ^3. 
g  1718,  and  cases  cited;  Ansel  v.  Oiton,  Sd* 
Kan.  767. 

The  judgment  of  the  trial  court  as  rendered 
and  entered  of  record  is  erroneous  as  a  whole, 
because  the  judgment  includes  not  only  the- 
amount  of  the  note  and  mortgage  given  by 
the  Sheldons  to  Henry  S.  Pruessner,  but  also- 
provides  that  all  of  the  costa,  including  tho 
costs  in  the  litigation  over  the  Pruessner 
note  and  mortgage,  as  well  as  the  Hotter 
mortgage,  are  to  be  first  paid  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises. 
The  order  of  sale  also  contains  this  erroneous 
feature.     As  the  costs  were  improperly  ad- 
judged against  the  Sheldons  upon  the  Pru- 
essner note  and  mortgage,  those  costs  ouglit 
not  to  have  been  included  in  the  judgment 
or  the  order  of  sale.     Under  these  circum- 
stances, tlie  judgment  mU  he  iei  cuide^  and  tfa» 
cause  remanded  for  further  proceedings. 

All  the  Justices  concur. 
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!•  The  courts  may  enjoin  the  eoUectlon 
of  aji  asseaement  of  ahattlni^  owners 

for  the  conBiructioD  of  eleyated  roadways  which 
will  Dot  at  all  benefit  the  property  aaseBsed  as 
there  In  no  foundation  for  the  exercise  of  discre- 
tion of  the  assessinK  officers. 

£•  The  enforcement  of  an  assessment 
for  local  improvements  upon  property 
Dot  at  all  benefited  thereby  is  the  taking  of  prop- 
erty without  due  process  of  law. 

(Jaiiuaz7l5,189i.> 

APPEAL  b^  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiffs  in  a  suit  brought  to  en- 
join defendants  from. collecting  an  assessment 
upon  complainants'  property  to  pay  for  the 
construction  of  certain  elevated  roadways. 
Afflpned. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesgn.  J.  V.  Beach  and  McGinn, 
Sears  A  Simon,  for  appellants: 

The  referee  having  found  all  the  issues  in 
favor  of  defendants,  except  upon  the  question 
of  benefits  and  upon  the  sufficiency  of  the 
Dotioe  of  intention  to  improve,  and  plaintiffs 
having  moved  to  confirm  said  report  without 
objeciing  to  any  of  said  findings,  thev  are  pre- 
cluded from  raising  any  points  in  this  court, 
except  upon  the  question  of  benefits  and  the 
sufficiency  of  the  notice. 

State  V.  Graver,  10  Or.  66. 

The  legislature  has  prescribed  what  is  known 
OS  the  frontage  rule  in  making  assessments  to 
pay  for  the  improvement  of  streets,  ^ranting 
to  the  council  however  the  right  to  reduce  the 
assessment  if  it  determines  that  the  abutting 
property  would  not  be  benefited  in  the  full 
cost  of  making  such  improvement;  the  coun- 
cil not  only  did  not  determine  that  the  abutting 
property  would  not  be  benefited  in  an  amount 
equal  to  the  coat  of  the  improvement  in  front 
of  it,  but  expressly  determined  and  enacted  in 
the  ordinances  providing  for  the5«e  improve- 
ments, which  are  in  evidence  in  this  case,  that 
said  property  would  be  benefited  in  the  full 
cost  of  making  the  improvement  in  front  of  it, 
so  that  both  the  legislature  and  the  common 
council  have  pass^  upon  the  question,  and 
their  decision  in  the  matter  is  conclusive,  unless 
the  physical  condition  of  the  property  is  such 
as  to  render  it  impossible  for  it  to  derive  benefit 
from  the  improvement. 

P&uhen  ▼.  Portland,  1  L.  R.  A.  678,  16  Or. 
458;  Cooley,  Taxn.  661  et  »eg.;  Am.  <&  Eng. 
Encyclop.  Law,  p.  801,  and  cases  there  cited. 

The  finding  of  the  referee  on  this  point  is  to 
the  effect  that  the  improvement  is  of  no  benefit 
to  the  property  as  long  as  it  is  used  for  the 
purpose  for  which  it  was  purchased,  viz.:  mak- 


ing up  trains,  switching  and  the  like:  but  can 
an  abutting  owner  relieve  himself  from  an 
assessment  of  this  kind  by  testifying  that  he 
purchased  the  property  for  a  particular  use, 
and  that  the  improvement  is  no  advantage  to 
him  or  to  the  property  so  long  as  he  makes 
such  use  of  the  property?  A  statement  of 
such  a  proposition  Of  law  is  enough  to  refute 

See  Cooley,  Taxn.  pp.  668,  664;  Elliott, 
Roods  and  Streets,  pp.  40&-441. 

The  referee  has  found  that  these  streets  do 
not  extend  any  farther  west  than  Water  street, 
the  land  west  of  these  points  being  tide  or 
overflowed  lands. 

If  there  are  no  streets  there,  oo  property  can 
be  assessed  for  the  improvement;  but  what 
right  have  plaintiffs  to  complain? 

If  complainants  owned  the  adjoining  prop- 
erty they  could  not  prevail  in  this  suit  upon 
the  ground  that  there  was  no  street  laid  out 
there,  without  tendering  the  amount  of  the 
assessment  upon  the  remaining  portion  of  their 
property. 

MilU  V.  Charleton,  29  Wis.  418,  0  Am.  Be\). 
678:  Emn9  v.  Sharp,  20  Wis.  564;  Evanamlta 
V.  Ffi9t»rer,  84  Ind.  86,  7  Am.  Rep.  214; 
Meggeit  v.  Eav  Claire,  81  Wis.  826;  Barker  v. 
Omaha,  16  Neb.  269:  Oooh  ▼.  Bacine,  49  Wis. 
244. 

Mr.  A.  H.  Tanner,  for  respondents: 

The  power  conferred  upon  municipal  cor- 
porations to  improve  streets  and  assess  the  cost 
thereof  upon  adjacent  property  is  a  special  and 
limited  power,  and  can  only  be  exercised  by  a 
strict  observance  of  every  requirement  of  the 
act  conferring  it. 

Hawthorne  v.  Bkut  Portland,  18  Or.  271; 
Northern  Pacific  Terminal  Co.  v.  Portland,  14 
Or.  27;  Strode  v.  Washer,  17  Or.  68;  Van  8ant 
Y.  Portland,  6  Or.  895. 

The  notices  of  the  intention  of  the  common 
council  of  the  dty  of  East  Portland  to  make 
these  improvements  are  void,  for  the  reason 
that  they  do  not  describe  with  the  requisite 
certainty  the  streets  or  part  thereof  to  be  im- 
proved. 

Hawthorne  ▼.  Bast  Portland,  eupra;  Welty, 
Assessments,  g  288;  Fosa  v.  Ohicoffo,  56  111. 
854. 

Under  the  provisions  of  the  charter  of  the 
city  of  East  Portland,  property  is  only  liable 
for  the  cost  of  the  Improvement,  or  any  pare 
thereof,  when  it  is  benefited  by  such  improve- 
ment, to  the  extent  of  such  assessment. 

Sess.  Laws  1885,  art  6,  §§  5,  18,  pp.  816, 
820.  _ 

The  benefits  to  be  conferred  must  be  specinl 
benefits  and  advantages  to  the  property  in  ad- 
dition to  those  received  by  the  community  at 
larffe 

Chamberlain  v.  Cleveland,  84  Ohio  St.  551; 
State  V.  Elizabeth,  87  N.  J.  L.  880;  Hammett  v. 
PhUaMphia,  66  Pa.  146,  8  Am.  Rep.  615; 
PouUen  V.  Portland,  1  L.  R.  A.  678,  16  Or. 
450;  Nichols  v.  Bridgeport,  28  Conn.  189.  60 
Am.  Dec.  636;  State  v.  Jersey  City,  86  N.  J.  L. 


Note.— The  above  decision  to  in  accord  with  the 
very  frrrat  weight  of  authority  in  holdiofr  that 
special  benefits  are  necessary  to  sustain  special 
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assessments  for  public  Improvements,  ^ev  note  to 
Re  Bonds  of  the  Madera  IrrlgaUon  Dlst.  (CaLj  14 
L.K.A.75SW 


See  also  34  L.  R.  A.  725. 
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<MJ;  New  York  dk  If,  H.  B.  Co.  ▼.  New  Uaven, 
42  Ck>Dn.  279,  19  Am.  Rep.  634:  Pniladeiphia 
T.  Phiiadflphia.  W,  db  B,  R.  Go.  9B  Pa.  41; 
Bridgeport  v.  New  York  dh  N  ff.  R  Co.  86 
€onD.  255,  4  Am.  Rep.  68;  Dill.  Mud.  Corp. 
<§  761;  St.  Louis  y.  Allen,  58  Mo.  44. 

Where  property  is  shown  to  he  so  situated 
with  refereoce  to  the  improvement  that  there 
cannot  possibly  be  any  actual  or  present  bene- 
fit thereto,  the  finding  and  declaration  of  the 
•council  that  the  property  is  beuefited  is  a  legal 
fraud  upon  the  property  owner,  which  courts 
of  equity  will  set  aside  as  oppressive  and  in 
violation  of  the  constitutional  rights  of  such 
owner. 

Potilsen  y,  Portland  and  Ohaniberlain  ▼. 
'Cleveland,  eupra;  Tide  Water  Co.  v.  Co8tef\  18 
N.  J.  Eq.  518,  90  Am.  Dec.  684;  Be  Canal 
^Street,  11  Weud.  154;  State  v.  Jersey  City,  su- 
jyra;  Cooley,  Taxn.  pp.  619,  641,  661,662; 
Soady  v.  Wilson,  8  Ad.  &  El.  248;  Hanscom  ▼. 
Omaha,  11  Neb.  87;  Brown  v.  Denver,  8  CJolo. 
169;  Johnson  ▼.  Milwaukee,  40  Wis.  815;  Crato- 
ford  V.  J'eople,  82  HI.  557;  Creighton  v.  Man- 
eon,  27  Gal.  614-625;  ZoeUer  ▼.  Kellogg,  4  Mo. 
App.  168;  People  v.  Brooklyn,  23  Barb.  166;  Be 
New  York  Prot.  E^oiscopal  Pub.  School,  75  N. 
Y.  324;  AOen  v.  Drew,  44  Vt.  174;  Louisville 
T.  Louistille  Boll.  Mill  Co.  8  Bush,  416,  96 
Am.  Dec.  248;  Elliott.  Roads  &  Streets,  p.  410; 
Mulligan  v.  Smith,  59  Gal.  206;  Junction  B. 
Co.  V.  Pfiiladelphia,  88  Pa.  424;  New  York  A 
H.  B.  Co.  V.  Morrieania  Trustees,  7  Hun,  652. 

Property  acquired  under  legislative  author- 
4ty  aud  held  for  railroad  purposes  exclusively, 
includlDg  road  bed,  right  of  way,  depots  and 
-fltatioD  grounds,  are  held  for  public  use,  and 
are  treated  by  the  law  on  grounds  of  public 
policy  as  an  entire  thing,  not  legally  subject 
to  coercive  severance  or  dislocation,  except  by 
«ome  act  of  the  legislature  expressly  authoriz- 
ing it.  Hence,  such  property  is  not  subject  to 
assej^sment  for  local  improvements  resulting  in 
a  specific  lien  upon  specific  parts  or  portions 
of  such  property,  and  the  consequent  sale 
thereof  in  the  same  manner  as  upon  execution, 
4L9  provided  by  the  city  charter  of  East  Port- 
land, unless  expressly  authorized  by  legislative 
^enactment. 

Applegate  y.  Ernet,  8  Bush,  648,  96  Am. 
Dec.  272;  Orahawv.  Mount  Sterling  Coal  Boad 
Co.  14  Bush,  425,  29  Am.  Rep.  412;  Knapp  v. 
St.  Louis,  K.  G.  A  N.  B.  Co.  74  Mo.  874; 
Junction  B.  Co.  ▼.  Philadelphia  and  New  York 
db  N.  B.  B.  Co.  V.  New  Haven,  and  New 
York  dk  B.B.  Co,  ▼.  Morrisania  Trustees,  su- 
Sra;  Philadelphia  ▼.  Philadelphia,  W.  dk  B.  B, 
Co.  88  Pa.  41;  Ahercrombie  v.  Ely,  60  Mo.  28; 
Dunn  V.  North  Missouri  B.  Co,  U  Mo.  493; 
Portland  Lumbering  <£  Mfg.  Co.  ▼.  Se/iool  Diet. 
No.  1,  18  Or.  288;  Leonard  v.  Brooklyn,  71  N. 
T.  498,  27  Am.  Rep.  80;  Phillips,  Mechanics' 
Liens,  ^180;  Parke  County  Comrs.  v.  0^  Conner, 
86  Ind.  586;  State  ▼.  Jersey  City,  86  N.  J.  L. 
56;  Foster  ▼.  Fowler,  60  Pa.  27;  Wilkinson  ▼, 
Hoffman,  61  Wis.  687;  Girard  Point  Storage 
Co.  ▼.  Southwark  Foundry  Co.  105  Pa.  248; 
Tylee  Tap.  B.  Co.  v.  Driscol,  62  Tex.  18;  Me- 
Pheeters  v.  Merrimae  Bridge  Co.  28  Mo.  465; 
Sc/iulenburg  v.  Memphis,  C.  dk  N  W.  B.  Co.  67 
Mo.  442;  Skrainka  ▼.  Bohan,  18  Mo.  App.  840; 
Dano  V.  Mississippi,  0.  dt  B.  B.B  Co.  27  Ark.  I 
564:  Cox  ▼.  Western  Pac.  B.  Co.  44  Gal.  18;  I 
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Buncombe  County  Comrs.  y.  Tommey,  115  U. 
8.  122,  29  L.  ed.  805;  2  Jones,  Uens,  §§  16181 
1619. 

Assessments  made  upon  the  property  of  the 
plaintiffs  as  to  the  benefits  received,  without 
notice  and  an  opportunity  to  be  beard  upon 
that  question,  if  deemed  final  and  conclusive, 
would  be  unconstitutional  as  depriving  them 
of  property  "without  due  process  of  law." 

State  V.  Paterson,  41  N.  J.  L.  88;  Mulligan 
V.  Smith,  59  Gal.  206;  Weimer  v.  Bunbury,  80 
Mich.  201;  Thomas  v.  Gain,  85  Mich.  154,  24 
Am.  Rep.  585:  Stuart  v.  Palmer,  74  N.  Y.  188, 
80  Am.  Rep.  289;  Gooley,  Taxn.  p.  266;  San 
Mateo  County  v.  Southern  Pae.  B  Go.  13  Fed. 
Rep.  145;  Seifert  v.  Brooks,  84  Wis.  443;  Lang-- 
ford  V.  Bamsey  County  Comrs.  16  Minn.  875. 

But  if  the  matter  of  assessments  of  benefits 
is  left  subject  to  review  bv  the  courts,  and  the 
decision  of  the  council  is  not  deemed  to  bo 
final  and  conclusive,  then  it  is  submitted  that 
the  property  owner  is  not  denied  the  right  U» 
be  heard  in  reference  to  the  assessment  of  sndi 
benefits,  and  the  constitutional  guarantee  ie> 
ferred  to  is  not  violated. 

Davidson  v.  New  Grleans,  96  U.  S.  104,  24 
L.  ed.  619;  Hagar  v.  BeclamcUion  Dietriet  No, 
108,  111  U.  8.  701.  28  L.  ed.  569;\Scott  v. 
Toledo,  1  L.  R.  A.  688.  86  Fed.  Rep.  885;  QH- 
more  v.  Hentig,  83  Elan.  156;  Gooley,  Taxn. 
2d  ed.  p.  636;  Wileon  v.  Salem  (Or.)  Sept.  12, 
1898;  Paulsen  v.  Portland,  149  U.  S.  80. 87  L. 
ed.  687. 

The  elevated  roadways  in  question  were  ex- 
tended from  one  hundred  and  fifty  to  two  hun- 
dred feet  west  of  the  west  end  of  the  streets, 
and  Jutting  out  for  a  oonsidei able  distance  into 
the  Willamette  river,  which  was  unauthorized, 
and  renders  the  whole  proceeding  void. 

Dyer  v.  Chase,  52  Gal.  441;  Welty, 
ments,  g  286;  Western  Pennsylvania  B.  Go.  ▼• 
Allegheny,  92  Pa.  100. 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  originally  brought  against 
the  city  of  East  Portland,  its  officers  and  em- 
ployes, to  restrain  it  and  them  from  building 
elevated  roadways  on  Q  and  H  streets,  adjoin- 
ing plaintiffs'  property,  and  to  enjoin  the 
collection  of  the  assessment  therefor.  A 
temporary  injunction  was  granted,  restrain- 
in  c  the  construction  of  the  roadways  and  the 
collection  of  the  assessment,  which  was  sub- 
sequently modified  by  permitting  the  defend- 
ants to  build  the  roadways  upon  giving  a 
sufficient  bond  conditioned  that  said  struct- 
ures would  be  removed  if  it  should  be  de- 
creed tJiat  they  were  improperly  built,  or 
that  the  proceedings  of  the  city  council  were 
insufficient  to  authorize  their  construction. 
After  the  consolidation  of  East  Portland  and 
Portland,  the  latter  city  was,  by  order  of  the 
court,  substituted  for  the  other  defendanta. 
The  plaintiffs  protested  against  the  improve- 
ments when  they  were  contemplated  by  the 
council,  and,  as  soon  as  they  were  com- 
menced, began  this  suit ;  but  the  defendanta 
gave  the  required  bond,  and  proceeded  with 
the  work.  The  complaint  sets  out  the  alleged 
errors  of  the  city  council  which  it  is  claimed 
rendered  its  pruceedinga  void,  and,  the  de- 
fendants having  deemed  all  Its  material  alle- 
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tions,   the  caaae   was  referred  to  H.   H. 

orthup.  Esq.,  to  take  the  testimony,  and 
report  his  findines  of  fact  and  conclusions  of 
law  thereon.  The  referee,  after  taking  the 
4«stimony,  made,  among  others,  the  follow- 
ing findine  of  fact :  ""  (2)  The  said  improve- 
nents  of  G  and  H  streets  are  of  no  benefit  to 
"the  property  of  the  plaintiffs,  described  in 
Ending  of  fact  No.  6,  in  its  present  condi- 
tion, nor  are  said  improYements  of  any  bene- 
-fit  to  said  property  when  used  for  the  pur- 
poses for  which  it  was  purchased  and 
intended,  to  wit,  yard  and  depot  purposes." 
The  court,  at  the  trial,  approved  said  find- 
ing, and  rendered  a  decree  perpetually  en- 
joining the  collection  of  the  assessment, 
from  which  the  defendants  appeal,  and  now 
<x>ntend  that  the  assessment  of  benefits  was  a 
matter  within  the  discretion  of  the  city  coun- 
cil, whic^  the  courts  cannot  review. 

The  streets  of  a  city  having  been  dedicated 
by  tiie  proprietor  to  the  public,  the  state,  by 
its  legislative  assembly,  may  determine  the 
necessity  for,  and  character  of,  any  improve- 
ment thereto,  and  what  property  will  be 
l)enefited  thereby;  and  whatever  power  the 
legislature  possesses  over  the  streets  of  a  city 
it  may  delegate  to  its  corporate  authorities, 
to  be  exercised  in  the  mode,  and  to  the  ex- 
tent, prescribed  in  the  act  conferring  such 
power.  This  delegation  of  power  invests  the 
municipal  corporation  with  all  the  discretion 
the  legislature  possessed,  and  hence  it  follows 
that  the  common  council,  as  agent  of  the  cor- 
poration, is  clothed  with  exclusive  discretion 
in  determining  the  necessity  for  and  char- 
acter of  all  street  improvements,  what  prop- 
erty will  be  benefited  thereby,  and  the  amount 
of  benefits  conferred.  These  are  questions  of 
policy  with  which  the  legislature  and  its 
'Creature,  the  municipal  corporation,  deal, 
and  the  courts  have  no  right  to  interfere  ez- 
•cept  in  case  of  fraud  or  oppression,  or  some 
wrong  constituting  a  plain  abuse  of  such 
discretion.  Elliott,  Roads  A  Streets,  875; 
dooley,  Taxn.  661. 

It  is  impossible  for  a  council  to  fix  with 
mathematical  accuracy  the  amount  of  benefits 
that  will  inure  to  property  in  consequence  of 
«  local  improvement,  but  if  it  appear  that  it 
lias  exercised  an  honest  discretion  in  deter- 
mining this  question  of  policy,  however 
much  it  may  have  erred  in  judgment,  the 
remedy  is  at  the  polls  in  choosing  a  new 
^council,  and  not  bv  reviewing  its  proceedings 
in  the  courts.  If  the  courts  were  invested 
with  authoritv  to  review  these  questions  of 
policy,  but  few  assessments  could  ever  be 
^collect«d  without  an  action,  and  the  adjudica- 
tion of  purely  legislative  questions  would  be 
substituted  for  the  discretion  of  a  city  coun- 
•cil.  The  only  recognized  exceptions  to  this 
rule  are  to  be  found  in  those  cases  in  which, 
under  pretense  of  apportionment,  a  work  of 
general  benefit  has  been  treated  as  one  of 
merely  local  consequence,  and  the  cost  im- 
posed on  some  local  community  in  disregard 
•«f  the  general  rules  which  control  legislation 
in  matters  of  taxation.     Ckx)ley,  Taxn.  405. 

The  presumption  is  that  the  council  has 
-done  its  duty ;  but  this  presumption  may  be 
-overcome  by  facts  showing  that  the  rule  pre- 
^ccribed  for  the  apportionment  or  the  assess- 
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ment  made  under  it  is  so  grossly  and  pal- 
pably unjust  and  oppressive  as  to  give 
demonstration  that  the  proper  authority  had 
never  determined  the  case  on  the  principle  of 
taxation.  Coo  ley,  Taxn.  662 ;  Elliott,  lioadg 
&  Streets,  410. 

Section  6,  article  6,  of  the  charter  of  East 
Portland  (Sess.  Laws  1885,  p.  816),  under 
which  the  assessment  was  made,  provides 
that  ''the  council  may  proceed  to  ascertain 
and  determine  the  probable  cost  of  making 
such  improvement,  and  assess  upon  each  lot 
or  part  thereof  liable  therefor  its  proportion- 
ate share  of  such  cost,  and  if  tiiie  council 
shall  adjudge  that  any  such  lot  or  part  of  lot 
would  not  be  benefited  by  the  improvement 
in  the  full  sum  of  the  cost  of  making  the 
same  upon  the  half  of  the  street  abutting 
upon  such  lot  or  part  of  lot,  the  council 
shall  assess  upon  such  lot  or  part  of  lot,  as 
its  proportionate  share  thereof,  such  sum  only 
as  It  shall  find  t^e  lot  to  be  benefited  by  such 
improvement.  **  And  section  18  of  the  same 
article  provides  that  ''each  lot  or  part  there- 
of, within  the  limits  of  a  proposed  street  im* 
provement,  shall  be  liable  for  the  full  cost 
of  makinff  the  same  upon  the  half  of  the 
street  in  £ont  of  and  abutting  upon  it,  and 
also  a  proportionate  share  of  uie  cost  of  im- 
proving the  intersection  of  two  of  the  streets 
bounding  the  block  in  which  said  lot  or  part 
thereof  is  situated,  unless  the  council  shall 
have  determined  that  such  lot  or  part  thereof 
will  not  be  benefited  by  such  improvement 
in  the  full  sum  of  such  cost,  in  which  casa 
such  lot  or  part  thereof  shall  be  liable  for  so 
much  of  said  cost  only  as  the  council  shall 
have  found  the  same  to  be  benefited  thereby ; 
and  the  further  cost  of  making  said  improve- 
ment in  excess  of  the  benefits  so  found  shall 
be  paid  from  the  general  fund  of  the  city. " 

These  sections  of  the  charter  clearly  pro- 
vide that  the  measure  of  the  assessment  is 
limited  to  the  amount  of  benefits  derived, 
and  invest  the  council  with  a  discretion  in 
determining  that  amount;  and,  so  long  as 
this  discretion  Is  not  abused,  the  courts  are 
powerless  to  review  its  action  in  a  collateral 
proceeding.  Thayer,  J.,  in  speaking  of  the 
discretion  of  a  common  council  in  assessing 
benefits,  said:  "It  exercises  such  authority 
as  agent  of  the  state,  and  for  the  public 
good;  and,  so  long  as  it  keeps  within  the 
scope  of  its  power,  the  courts  have  no  con- 
trol over  it,  nor  jurisdiction  in  a  collateral 
proceeding  to  question  its  acts.  If  it  were 
to  assess  property  for  the  cost  of  constructing 
a.sewer,  so  laid  as  to  render  it  physically  im- 
possible to  benefit  the  property,  as  in  the  case 
of  Hanscom  v.  Omaha,  11  Neb.  87,  it  would 
exceed  its  authority,  and  it  would  be  the 
duty  of  the  courts  to  interfere,  and  prevent 
the  wrong  from  working  injury :  but  where 
the  property  is  directly  benefited  by  the  prose- 
cution of  such  an  enterprise,  and  the  common 
council  has  assessed  what  it  deems  a  propor- 
tionate share  of  the  cost  upon  the  owner  there- 
of, the  courts  are  not  authorizf.-d  to  institute 
an  inquiry  in  order  to  ascertain  whether  or 
not  the  assessment  exceeds  the  benefits." 
PauUon  V.  P&rtland,  16  Or.  460,  1  L.  R.  A. 
678.  This  is  practically  holding  that,  if 
property  had  received  any  benent  from  a 
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local  improvement,  courts  would  not  measure 
the  amount,  but,  if  it  were  so  situated  that 
it  could  not  possibly  receive  any  benefit 
therefrom,  they  woula  interfere  to  prevent 
the  wrong. 

The  referee  who  took  the  testimony  found 
that  the  property  was  so  situated  that  it  had 
received  no  benefit  from  the  improvement, 
and  the  court  gave  this  finding  its  unquali- 
fied approval  in  the  following  expressive 
language:  *'The  evidence  shows  that  these 
elevated  roadways  led  from  Second  street  to 
the  river,  where  there  is  no  wharf,  ware- 
house, ferry,  or  landing,  or  other  improve- 
ments ;  that  it  has  not  been  traveled  or  used 
as  a  thoroughfare,  or  in  fact  for  any  purpose 
except  for  the  storage  of  iron  and  materials ; 
that  there  is  no  likelihood  that  it  will  ever 
be  used  as  a  traveled  street ;  that  it  has  not 
served  any  other  cognate  purpose ;  that  it  is 
an  actual  detriment  to  the  property  of  the 
plaintiffs  for  the  purpose  for  whicn  it  was 
purchased,  to  wit,  yard  and  depot  purposes. 
It  appears,  also,  in  the  ninth  and  tenth  find- 
ings of  fact  of  the  referee's  report,  that  the 
city  built  these  elevated  roadwajs  beyond 
the  west  end  of  the  streets  over  private  prop- 
erty,— ninety-five  feet  from  the  west  end  of 
G  street,  and  one  hundred  and  thirty-nine 
feet  from  the  west  end  of  H  street, — and  at- 
tempted to  assess  the  co&Ls  upon  the  plaintiffs' 
property.  The  alleged  improvements  would 
appear  to  be  a  foolish  and  wholly  uncalled 
for  undertaking,  which  served  neither  the 
public  nor  the  property  holders  in  this  in- 
stance ;  and  the  attempt  to  charge  the  property 
of  the  plaintiffs  with  the  costs  thereof  is,  to 
use  the  words  of  a  famous  jurist  in  a  similar 
instance,  'so  plainly,  palpably,  rankly,  and 
ruinously  uniust  that  it  must  be  pronounced 
DO  proper  or  lawful  mode  of  taxation,  but  an 
injustice  so  gross  as  to  be  void  against  the 
rights  of  property,  as  protected  by  a  bill  of 
rights. ' " 

The  court  and  referee,  from  their  knowl- 
edge of  the  premises  and  of  the  character 
of 'the  improvement,  were  well  qualified  to 
make  these  findings,  which  a  careful  exam- 
ination of  the  record  shows  were  f ully^  war- 
ranted by  the  evidence. 

"The  courts,"  says  Judge  Elliott,  "will 
interfere  with  reluctance,  and  only  in  clear 
cases,  but  they  will  not  abdicate  all  power 
of  review  and  supervision.  They  will  not 
substitute  their  judgment  for  that  of  the  local 
officers,  but  they  will  not  permit  those  officers 
to  so  abuse  their  discretion  as  to  do  great 
injustice  to  the  citizen."  Elliott,  Roads  <& 
Streets,  411. 


"  We  have  no  doubt, "  said  the  court  in  AUem 
▼.  Drew,  44  Vt.  174,  **  that  a  local  assessment 
may  so  far  transcend  the  limits  of  eqaality 
and  reason  that  its  exaction  would  cease  to  be 
a  tax,  or  contribution  to  a  common  barden, 
and  become  extortion  and  confiscation.  Id 
that  case  it  would  be  the  duty  of  the  court 
to  protect  the  citizen  from  robbery  under 
color  of  a  better  name." 

The  court  having  found  that  there  vras  na 
necessity  for  the  improvement,  that  the  ele- 
vated roadway,  as  built,  had  not  been*  and 
probably  never  would  be,  used,  and  that  the 
improvements  were  of  no  benefit,  but  an  act- 
ual damage,  to  plaintiffs'  property,  and  these 
conclusions  being  amply  supported  by  the 
evidence,  we  feel  bouna  thereby.    The  record 
shows  that  these  roadways  are  from  15  to  30 
feet  above  the  surface  of  plaintiffs'  property, 
extending  from  Second  street,  on  G  and  H 
streets,  into  the  Willamette  river,  a  distance 
of  about  three  blocks,  and  can  only  be  ap- 
proached from  Second  street ;  that  they  do  not 
connect  with  any  wharf,  bridge,  ferry,    or 
landing,  and,  as  the  court  substantially  finds, 
stand  out  in  the  river  as  monuments  of  folly ; 
that,  though  they  have  been  built  about  two 
years  in  a  populous  city,  teeming  with  life 
and  business  energy,  they  have  only  been 
used  in  a  few  instances  b^  teamsters  hauling 
away  some  iron  pipes  which  had  been  landetl 
thereon  from  the  river.     There  could  not  have 
been  much,  if  any,  public  necessity  for  these 
structures,  if  their  actual  use  is  to  be  taken 
as  an  indication  of  their  utility.     They  have 
not  been  used  by  the  public  nor  by  the  plain- 
tiffs, and,  as  the  court  finds,  probably  never 
will  be ;  and  yet  it  is  sought  to  collect  the 
cost  of  their  construction  from  the  plaintiffs 
upon  the  theory  of  benefits  conferred.     Courts 
rightfully  hesitate  to  review  the  discretion  of 
a  city  council,  and  consider  it  a  delicate 
question ;  and  yet  there  are  cases  in  which 
the  exercise  of  the  power  of  assessment  be- 
comes such  a  fiagrant  abuse  that  they  must 
interfere  to  prevent  the  confiscation  of  prop- 
erty.   In  this  case  it  clearly  appears  that  the 
property  of  the  plaintiffs  was  In  no  way  ben- 
efited by  the  alleged  improvement,  and  hence 
there  was  no  foundation  for  the  exercise  of 
discretion  on  the  part  of  the  council  in  the 
assessment  of  such  property  for  its  cost,  or 
any  part  thereof.     Under  such  circumstances, 
the  enforcement  of  the  assessment  would  be 
"taking   property  without  due   process  of 
law, "  and  ikd  decree  must  ther^ore  be  affiriMd, 
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Be  LEGISLATIVE  ADJOURNMENT. 

OSB.!.— ,) 

1  •   A  resolution  purporting  to  be  passed 
by  the  house  of  representatives  after  the 

NOTB.— Power  as  to  adjonanvmenl  of  U/giAaiurt, 
The  power  of  the  ffoverner  to  declare  the  legis- 
lature adjourned  in  case  of  a  diga^j^reement  involves 
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general  aasembly  had  been  prorogued  by  the  gov- 
emor  is  of  no  effect. 
8«  The  provision  in  Const.*  art.  4*  S  9» 
that  neither  house*  without  consent  of 
the  other,  shall  adjourn  for  more  than 
two  days  is  subject  to  implied  exoepttons,  such 

several  ioterestlDg  questions,  which  are  decided  io 
the  above  case  for  the  first  Ume. 
The  case  which  comes  nearest  to  oonstltutlDg  a 


See  also  29  L.  R.  A.  110. 
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as  that  where  one  bonae  has  unlawf  uUy  unseated 
members,  thereby  depriyinff  towns  of  their  con- 
stitutional representation.  In  such  case  the 
other  house  may  adjourn  until  the  Taoanciee  can 
be  filled. 
S.  The  qoestion  irhetber  or  n<»t  a  **dis»> 
Ij^i'eement  **  eztets  which  authorises  the  irov- 
ernor  to  adjourn  the  general  assembly,  under 
Const.,  art.  7,  1 6,  is  one  on  which  the  decision  of 
the  sroTemor  is  oonolusive,  and  not  reviewable  by 
the  courts. 

4.  Tliefkct  that  the  two  boiuesliaTe  not 
yet  Joined  In  p*and  eommittee  for  count- 
ing and  declarinsr  votes  does  not  prevent  the 
flrovernor,  under  Const.,  art.  7,  S  0,  from  adjourn- 
inir  the  general  assembly  in  case  of  disagreement 
hetween  the  two  houaea. 

(Angost  12.  ISOa.) 

ON  REQUEST  by  the  House  of  Bepresen- 
tatives  for  the  opinion  of  the  supreme 
court  afl  to  the  validity  of  an  adjourn  men  t  by 
the  senate.     A^ournmtnt  stutained. 

The  assembly  met  pursuant  to  the  constitu- 
tion on  May  30, 1898.  After  organization  the 
house  of  representatives  sent  an  invitation  to 
the  senate  to  join  in  grand  committee  to  can- 
vass the  votes  for  general  officers,  and  to  elect 
such  officers  as  had  not  been  elected  by  the 
people.  The  senate  declined  this  invitation 
because  "since  the  organization  of  the  house, 
that  body,  to  the  knowledge  of  the  members  of 
the  senate,  had  unseated  certain  of  its  mem- 


bers and  seated  penmns  not  elected,  in  viola- 
tion of  law  and  in  defiance  of  the  constitution 
of  the  state,  thereby  changing  the  character  of 
the  jirand  committee  and  that  therefore  the 
house,  as  at  present  constituted,  is  not  the  body 
with  whicli  the  constitution  contemplates 
that  the  senate  should  meet  for  the  purpose 
named  in  the  resolution;"  thereupon  the  sen- 
ate voted  to  adjourn  to  meet  again  on  the  last 
Tuesday  in  January,  1894,  and  transmitted  the 
vote  to  the  house  for  concurrence.  The  house 
refused  to  concur,  and  the  senate  then  passed 
a  resolution  to  adjourn  to  the  time  named, 
claiming  the  right  to  do  so  because  of  irrecon- 
cilable differences  between  it  and  the  house  as 
to  the  time  and  place  of  adjournment.  It  also 
certified  to  the  governor  a  disagreement,  and 
the  governor  thereby  adjourned  the  general 
assembly  to  meet  at  the  time  and  place  stated 
in  the  senate  resolution. 

The  house  of  representatives  then  adopted 
the  following  resolution : 

''Resolved,  that  the  honorable  judges  of 
the  supreme  court  be,  and  are  hereby,  re- 
(guested  to  give  to  the  house  of  representa- 
tives their  opinion  upon  the  following  ques- 
tions of  law : 

''First.  Has  the  senate  the  constitutional 
power  at  the  May  session  to  pass  a  resolution 
of  adjournment  for  a  longer  period  than  two 
days,  until  after  it  has  joined  with  the  house 
of  representatives  in  grand  committee,  re- 
quest having  been  made  to  the  senate  by  the 


precedent  is  that  of  People  v.  Hatch,  83  HL  9,  in 
which  the  court  regretted  its  inability  to  find  any 
similar  case,  and  held  that  a  valid  adjournment 
mu6t  be  held  to  have  been  made  when  the  govero- 
cr*8  proclamation  of  an  adjournment  had  been 
acquiesced  in  by  both  houses  of  the  leffislature  by 
dispersinir*  It  also  held  that  a  Joint  rule  for  ad- 
journment sine  di6  by  resolution,  not  being  a  con- 
etitutional  requirement,  was  not  indispensable  to 
such  adjournment;  and  that  where  the  legislature 
disperses  without  meeting  again  on  the  following 
day,  and  the  Journals  show  no  adjournment  to  any 
particular  day,  it  must  be  presumed  that  the  ad- 
journment was  Hne  dU.  This  decision  was  ren- 
dered under  a  constitutional  provision  substan- 
tially identical  with  that  of  Rhode  Island  in  re- 
epeot  to  the  power  of  the  governor  to  adjourn  the 
legislature. 

The  Illinois  case  is  the  only  one  we  have  been 
able  to  find  which  really  touches  the  question  of 
power  to  adjourn  the  legislature,  except  that  of 
Trammell  v.  Bradley,  87  Ark.  874,  which  only  de- 
cides that  a  concurrent  resolution  to  continue  a 
eosslon  of  the  legislature  for  ten  days  after  the 
time  when  the  session  won  Id  otherwise  expire  is 
one  of  the  "questions  of  adjournment,^*  which, 
under  Ark.  Const.,  art.  6,  I  IS,  are  excepted  from 
those  orders  or  resolutions  which  must  be  present- 
ed to  the  governor. 

In  Story  on  the  Ck>n8tltutlon,  §  844,  It  Is  said  in 
respect  to  the  adjournment  of  legislative  bodies  by 
the  executive  ^  under  the  colonial  governments, 
the  undue  exercise  of  the  same  power  by  the  royal 
governors  constituted  a  great  public  grievance 
and  was  one  of  the  numerous  cases  of  misrule  upon 
which  the  Declaration  of  Independence  strenu- 
ously relied.** 

It  is  not  stiange  therefore  that  the  oonstitutlons 
of  nearly  all  the  states  have  incorporated  pro- 
visions to  govern  legislative  adjournments.  In 
a  large  number  of  states  it  is  provided,  in  substan- 
tially the  same  language,  that  neither  house  can 
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adjourn  for  more  than  three  days  without  the  eon* 
sent  of  the  other.  Ala.  Const  (1875>  art  4,  i  Ifl; 
Ariz.  Rev.  Stat  t  »Q7;  Ark.  Const  (1874)  art  6,  8  28; 
Cal.  Const  (1848)  art  4.  8 16:  Colo.  Const  (1876)  art 
6,  8 16;  DeL  Const.  (1881)  art  2,  8  10;  FUu  Const 
a886)  art  8,  8 18;  Ghi.  Const  (1877)  art  8. 8  7,subd.  24; 
Ind.  Const  (1851)  art.  4, 8 10;  Iowa  Const  (1867)  art 
8,  8 14,  Ky.  Const.  (I860)  art  2,  8  28;  La.  Const  (188(9 
art  88;  Md.  Const  (1807)  art  8,  8  26;  Mich.  Const 
(1860)  art.  4,  8  12;  Minn.  Const  a867)  art  4,  8  8;  Miss. 
Const  (1868)  art  4,  8 18;  Neb.  Const  (1876)  ai-t  8,  8  8; 
Nev.  Const  (1864)  art  4,  8 15,  N.  J.  Const.  (1844)  art 
4,  8  4^  subd.  6;  Or.  Const  a860)  art  4, 8 11;  Pa.  Const 
(mO)  art  1,  8 16:  S  C.  Const  (1882)  art  2, 8  26;  Tenn. 
Const  (1870)  art.  2,  8 16;  Tex.  Const  (1845)  art  8,  B 19; 
y  t  Amend.  3  (1836)  to  Const  of  1793:  Va.  Const  (1860) 
art.  6, 8  6;  W.  Va.  Const  (1872)  art  6, 8  28;  Wis.  Const 
(1848)  art  4,  8 10. 

In  a  few  states  it  Is  provided  that  such  adjourn* 
ment  by  either  house  without  the  consent  of  the 
other  shall  be  for  not  more  than  two  days.  Ill.Const» 
(1870)  art.  4,8 10;  Kan.  C:k>nst  0860)  art.  2,  8  10;  Me. 
CTonst.  art  4,  pt  8,  8 12;  Mo.  Const  (1875)  art  4^  8  28; 
N.  Y.  Const  (1875)  art  8,  8 11;  Ohio  Const  (1851)  art 
2,814:  R.  I.  Const  (1842)  art  4, 8  9. 

But  in  Kansas,  Minnesota,  and  Ohio  Sundays  are 
expressly  excepted  from  the  days  limited. 

In  Massachusetts  and  New  Hampshire  the  pro* 
visions  are  separately  made  in  respect  to  the  senate 
and  house  of  representatives.  They  declare  a£Brm« 
atively  that  the  senate  may  adjourn  themselves 
provided  the  adjournment  shall  not  exceed  two 
days  at  a  time.  Mass.  Const  (1780)  pt.  2.  art  6,  8  2; 
N.  H.  0>n8t  (1798)  pt  2,  art  86.  And  the  same  pro. 
vision  is  made  as  to  adjournment  of  the  house  of 
representatives.  Mass.  Const  pt  2,  chap.  1, 8  8,  art 
8;  Is'.  H.  Comt  pt  2,  art  18.  But  nothing  is  said  ex- 
pressly in  either  case  about  the  consent  of  the  other 
house;  or  of  a  longer  adjournment  with  such  con- 
sent 

In  respect  to  the  senate  it  is  also  provided  by  N* 
H.  Const  (1798)  pt  2,  art  86,  that  on  an  impeach^ 
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house  of  Tepresentatiyes  to  Join  in  such  grand 
committee  for  the  purpose  of  counting  and 
declaring  the  votes  cast  for  general  officers 
at  the  preceding  April  election? 

^Second.  In  case  a  resolution  of  adjourn- 
ment to  the  city  of  Providence  to  the  fourth 
Tuesday  in  Januair  following  should  have 
been  adopted  by  the  senate  before  joining 
the  house  of  representatives  in  grand  com- 
mittee at  the  annual  May  session,  for  the 
purpose  of  counting  and  declaring  the  votes 
cast  for  general  officers  at  the  preceding  gen- 
eral election,  should  not  have  been  acted 
upon  by  the  house  of  representatives,  does 
such  a  state  of  things  constitute  a  'disagree- 
ment' on  the  subject  of  adjournment,  which 
confers  upon  the  governor  the  power  to  ad- 
journ the  general  assembly,  unaer  section  6, 
article  7,  of  the  Constitution? 

''Third.  Can  the  general  assembly  at  the 
May  session  be  adjourned  by  the  governor 
under  the  power  conferred  upon  him  by  sec- 
tion 6,  article  7,  of  the  Constitution,  until 
after  the  two  houses  have  joined  in  grand 
committee  for  the  purpose  of  counting  and 
declaring  Uie  votes  cast  for  general  officers 
at  the  preceding  April  election?" 

This  resolution  was  indorsed :  **  In  House 
of  Representatives,  June  2,  1898.  Read  and 
passed.  John  B.  Conley,  Clerk,"— and  was 
transmitted  by  the  speaker  of  the  house  to 
the  court. 

The  court  returned  the  following  opinion : 


To  the  Honorable  Franklin  P.  Owen,  Speaker 
of  Uie  House  of  Representatives: 
We  have  received  from  you  a  resolation, 
purporting  to  have  been  passed  by  the  house 
of  representatives,  propounding  certain  qoes- 
tions  of  law  upon  which  we  are  requested  to 
give  our  opinion. 

Before  proceeding  to  specifically  oooBider 
said  questions,  we  feel  called  upon  to  bbj 
that,  from  the  character  and  tenor  thereof, 
we  must  infer  that,  prior  to  the  passage  ik, 
the  resolution  submitting  said  question  to 
us,  the  general  assembly  had  been  prorogoed 
by  his  excellency,  the  governor. 

This  being  so,  and  assuming,  as  we  are 
bound  to  do,  that  the  said  act  of  the  governor 
was  legal,  said  resolution  was  not  passed  by 
the  bouse  of  representatives,  and  we  are  not, 
therefore,  called  upon  to  take  notice  of  tbe 
same.    See  article  10,  g  8.  of  the  Constitu- 
tion.   The  gravity  of  the  situation,  however^ 
in  which  both  the  legislative  and  executive 
branches  of  our  state  government  are  at  pres- 
ent placed,  of  which  we  cannot  foil  to  tidce 
notice,  and  the  importance  of  the  principles 
and  rights  involvea,  are  a  sufficient  warrant, 
we  think,  for  us  to  assume  the  right  ancl 
duty  of  replying  to  said  questions. 
In  doing  so  we  haye  the  honor  to  say : 
First.  That  under  the  provisions  of  article 
4,  §  9,  of  the  Constitution,  neither  house  has 
the  power,  without  the  consent  of  the  other, 
to  adjourn  for  more  than  two  days,  nor  to 


ment  trial  it  may  adjourn  as  it  thinks  proper,  al- 
tbouffh  tbe  lesiBlatore  be  not  aesembled  on  such 
day  nor  at  such  place. 

In  nearly  but  not  quite  all  tbe  above-named 
states  tbe  provision  Umiting  the  number  of  days  for 
wbioh  either  house  to  adjourn  without  consent  of 
the  other  is  connected  with  a  provision  that  it  shall 
notadjoum  to  any  other  place  without  such  con- 
sent. Ala.  Const.  0875)  art.  4.  fi  16;  Ariz.  Kev.  Stat. 
§  2807;  AriL  (1874)  art  6,  S  28;  CaL  Const.  (1849)  art.  4, 
1 15;  Colo.  Const.  (1876)  art.  5,  fi  15;  Del.  Const.  (1831) 
art.  2.  §  10;  Fla.  Const.  (1886)  art  8,  fi  13;  Ga.  Const 
a877)  art  8,  fi  7,  suhd.  24;  111.  Const.  0870)  art  4,  fi  10; 
Ind.  Const  (1851)  art  4.  filO;  Iowa  Const.  (1867)  art 
8.  9 14:  Ky.  Const  (1860)  art.  2,  fi28;  La.  Const  0880) 
art  88;  Me.  Coast  (1819)  art  4.  pt  3,  6  12;  Mich. 
Const  (1860)  art  4,  •  12;  Minn.  Const.  (1857;  art  4. 96; 
Bfiss.  Const  (1869)  art  4,  9  18;  N.  J.  Const  (1844)  art 
4,  9  4,  subd.  5;  Ohio  Const  (1861)  art  8,  9  9;  Or. 
Const  (1850)  art.  4,  9 11;  R.  I.  Const  0842)  art.  4,  9  9; 
8.  C.  Const.  (1882)  art.  2,  9  25;  Tenn.  Const  (1870)  art 
2, 9 16;  Vt  Amend.  8  (1886)  to  Const  1793;  Va.  (1880) 
art  5,  9  0;  W.  Ya.  0872)  art  6,  9  23. 

In  Maryland  it  is  provided  that  suoh  adjourn- 
ment shall  not  be  made  to  another  plaoe  without  a 
concurrent  vote  of  two  thirds  present.  Md.  Const 
(1867)  art  8, 9  25. 

In  Missouri  it  is  provided  that  if  the  general 
assembly  take  an  adjournment  or  recess  for  more 
than  three  days,  it  shall  have  the  effect  of  and  be 
an  adjournment  tine  die  (Mo.  Const.  (1875)  art  4, 
9  21);  but  an  adjournment  of  three  das^  or  less  shall 
not  interrupt  tbe  session.    Section  22. 

A  large  number  of  states,  though  not  quite  so 
many  as  are  above  mentioned,  also  provide  in  their 
constitution  that  the  governor  may  adjourn  the 
legislature  in  case  of  disagreement  Such  is  the 
provision  in  Oa.  Const  (1877)  art.  8,  9  7,  subd.  24. 
The  greater  number  of  these,  like  Rhode  Island, 
provide  that  in  such  case  the  adjournment  shall  be 
for  such  time  as  the  governor  shall  think  proper, 
provided  it  shall  not  be  for  a  time  which  shall  ex- 
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tend  beyond  the  time  for  the  beginning  of  the  next 
regular  session.  Ark.  Const  0874)  art.  6,  |  20;  GaL 
Const  0849;  art  6, 9  U;  Colo.  Const.  (1878)  art  4, 9  10? 
Conn.  Const  (1818)  art  4,  9  7:  HI.  Const  O870>  art  S» 
99;  Miss.  Const  0869)  art  6,  97:  Fla.  Const  (1886)  arc 
4, 9  10;  Iowa  Const  (1857)  art  4.  9  18;  Kan.  Gon«»t. 
(I860)  art  1,  9  6;  Me.  Const  0819)  art  6,  pt  1«  9 13^ 
Neb.  Const  0875)  art.  6,  9 9;  Nov.  Const  (1864) art  6w 
9 11;  B.  I.  Const  0842}  art  7,  9  6;  8.  a  Const  (188e> 
art  8.  9 16;  Tex.  Const  0845)  art  5, 9& 

In  Colorado  thegoyemor*fl  authority  can  be  ex- 
ercised only  when  the  fact  of  disagreement  is  cer- 
tified by  the  house  which  has  last  moved  for  an  ad- 
journment   Colo.  Const  (1876)  art  4, 1 10. 

In  two  states  such  adjournment  by  the  governor 
cannot  be  for  more  than  ninety  days,  and  his  au- 
thority must  be  exercised  under  the  advice  of  hia 
couneeL  Mass.  Const  (1780)  pt.  2,  chap.  2,  9  1.  art» 
6;  N.  H.  Const  0798  and  Amends.)  pt.  K.  art  42. 

In  New  Hampshire  it  is  further  provided  that  tb« 
governor  shall  dissolve  the  same  seven  days  before 
the  first  Wednesday  in  January. 

In  Delaware  the  limit  of  adjournment  by  the 
governor  in  case  of  such  disagreement  is  threa 
months.    Del.  Const  0881}  art  8, 9 12. 

In  Kentucky  and  i  Pennsylvania  the  governor 
may  make  such  adjournment  in  case  of  disagree- 
ment for  not  more  than  four  months.  Ky.  CoDSt. 
(1850)  art  8.  9 18;  Pa.  Const  (1790)  art  2,  9 1& 

While  in  Vermont  tbe  provision  is  that  in  socb 
case,  he  may  adjourn  the  legislature  to  suoh  time 
as  he  thinks  proper.  Yt  Const  Amend.  8  (1886}  to 
Const  of  1798. 

And  this  would  seem  to  be  the  effect  of  Ga.  Const. 
(1877)  art  8,  fi  7,  subd.  24,  whioh  does  not  ex- 
pressly limit  the  time  for  adjournment 

Many  states  also  have  constitutional  provisioDa 
for  adjournment  of  a  legislative  house  from  dasr 
to  day  for  lack  of  a  quorum  but  this  is  matter  quite 
different  from  permanent  adjournment 
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mny  other  place  than  that  in  which  they  may 
be  sittiDff.  A  condition  of  thines  can  be 
imagined,  howerer,  which  would  warrant 
an  ^joumment  in  the  circumstances  stated 
in  the  questions.  For  example,  suppose  the 
house  01  representatives  should  unseat  or  ex- 
pel thirty-nve  members,  leaving  only  a  bare 
quorum,  and  several  towns  unrepresented ; 
the  constitution  clearly  implies  that  the  rep- 
resentation of  all  the  towns  shall  be  com- 
plete, even  though  all  the  members-elect 
may  not  attend  the  session.  This  i mpl ication 
is  found  in  the  fact  that  members  of  the  pre- 
ening body  may  hold  their  seats  until  Aeir 
successors  are  qualified  to  act;  and  in  the 
further  provision  of  article  8,  g  7,  that  where 
m  failure  to  elect  a  governor  is  produced  by 
rejecting  the  entire  vote  of  any  town,  city, 
or  ward,  a  new  election  shall  be  ordered. 
The  idea  is  plain  that  each  town  shall  be  en- 
titled to  its  full  representation  and  vote,  both 
in  an  election  by  the  people,  or,  in  case  of 
failure,  by  the  assembly.  If,  thereTore,  ei- 
ther house  should,  by  its  own  action,  deprive 
towns  of  representation  to  the  extent  sup- 
posed, we  do  not  think  it  could  be  claimed 
that  the  other  house  is  bound  to  ^o  into  grand 
committee  with  a  house  so  coDstituted.  The 
supposed  case  is  an  extreme  one,  but  it  il- 
lustrates the  principle  that  each  town  is  en- 
titled to  the  full  representation  which  the 
constitution  contemplates,  and  this  principle 
is  equally  violated,  though  not  to  the  same 
extent,  if  one  town  is  illegally  deprived  of 
its  full  representation.  In  such  cases  the  as- 
sembly may  properly  adjourn  until  the  va- 
cancies can  be  filled. 

Other  emergent  causes,  sufiicient  to  justify 
an  adjournment,  may  arise,  such  as  an  epi- 
demic, after  the  assembly  has  convened ;  a 
riot,  or  mat  public  disturbance ;  the  destruc- 
tion of  the  statehouse ;  a  palpable  violation  of 
the  constitution  by  the  expulsion  of  members 
contrary  to  its  provisions,  whereby  the  char- 
acter of  the  grand  committee  is  changed,  and 
the  like.  In  the  latter  case,  notwithstanding 
the  fact  that  each  house  is  to  be  the  judge  m 
the  qualifications  of  its  own  members,  a  de- 
cent self-respect  would  entitle  tiie  other 
branch  to  refuse  to  be  a  party  to  such  illegal 
constitution  of  the  grand  committee,  and  to 
base  its  action  thereon.  The  question  then 
resolves  itself  into  this:  Whether  the  as- 
sembly, by  joint  resolution,  may  adjourn  for 
more  than  two  days  after  both  houses  are  or- 
ganized, and  before  counting  the  votes ;  for 
what  both  bodies  may  pass  by  concurrent 
vote,  one  may  first  pass  and  transmit  to  the 
other  for  concurrence.  We  regard  the  pro- 
vision of  the  constitution  requiring  the  as- 
sembly to  count  the  votes  at  the  May  session 
as  in  the  highest  degree  imperative.  Yet, 
as  we  have  said,  there  may  be  circumstances 
which  would  justify,  and,  indeed,  require, 
the  postponement  oi  this  duty  for  more  than 
two  days.  Hence,  as  an  abstract  proposition, 
we  must  answer  Uie  question  in  the  afQrma- 
tive.  Whether  any  given  state  of  affairs  is 
one  to  justify  or  demand  such  adjournment, 
and  how  long  such  adjournment  should  be, 
are  legislative  questions,  necessarily  left  to 
the  decision  of  the  body  whose  action  is  pro- 
p<Med,  and  when  decided  by  such  body  can 
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only  be  reviewed  by  the  approyal  or  rebuka 
of  the  electors. 

Second.  In  reply  to  the  second  question, 
we  have  to  say  that  whether  or  not  the  cir- 
cumstances stated  therein  constitute  such  a 
'^  disagreement"  as  is  contemplated  under  the 
provision  of  article  7,  §  6,*  of  the  Constitu- 
tion, is  a  question  which  it  is  not  within  ei- 
ther the  province  or  power  of  the  judiciary 
to  determine,  but  which,  under  the  constitu- 
tion, rests  solely  in  the  sound  judgment  and 
discretion  of  the  chief  executive  of  the  state. 
Whatever  our  personal  opinions  might  be  as- 
to  the  propriety  of  certifying  a  disagreement 
under  the  circumstances  stat^,  an  expression 
of  such  opinion,  after  the  act  is  done,  with 
no  power  to  correct  it,  would  amount  only 
to  a  criticism  upon  the  action  of  a  co-ordinate 
branch  of  the  government,  which  it  would 
be  improper  to  make ;  for  it  must  be  con- 
stantly borne  in  mind  that  the  powers  of  our 
government  are  distributed  into  three  depart- 
ments,— the  legislative,  the  executive,  and 
the  judicial, — all  co-ordinate  and  of  equal 
authority  in  their  proper  spheres,  though 
mutually  interwoven,  and,  in  some  measure, 
dependent  upon  each  other.  As  said  by  the 
great  expounder  of  constitutional  law:  ''A 
separation  of  departments,  so  far  as  prac- 
ticable, and  the  preservation  of  clear  iine» 
of  division  between  them,  is  the  fundamental 
idea  in  the  creation  of  all  our  constitutions ; 
and,  doubtless,  the  continuance  of  regulated 
liberty  depends  on  maintaining  these  bound- 
aries.** 4  Webster,  Works,  p.  122.  See 
also  Works  of  Rufus  Choate,  by  Samuel 
Oilman  Brown,  p.  864. 

The  powers  vested  in  the  executive  depart- 
ment are  to  be  exercised  by  the  governor  under 
his  oath  of  office,  and  under  the  express  con- 
stitutional iniunction  that  he  ''shall  take 
care  that  the  laws  be  faithfully  executed  ;** 
and  he  is  responsible  to  the  people  alone  for 
the  manner  in  which  he  discbarges  the  dutiea 
of  his  high  office.  If  he  violates  the  consti- 
tution or'^the  laws  which  he  is  sworn  to  sup- 
port, he  may  be  impeached,  and  removed 
from  office,  and  may  also  be  indicted  and 
punished  like  any  other  person.  See  article 
2,  Const.  But  for  the  exercise  of  his  powers 
and  prerogatives  as  irovemor,  neither  the  leg- 
islative nor  the  judicial  department  of  the 
government  has  any  power  to  call  him  to  ac- 
count, nor  can  they,  or  either  of  them,  re- 
view his  action  in  connection  therewith.  la 
short,  it  cannot  l>e  Question^  that  the  gov- 
ernor is  supreme  ana  independent  in  the  ex- 
ecutive department,  as  is  the  legislature  in 
the  legislative,  and  the  court  in  l£e  judicial, 
department  of  the  government.  People  v. 
Mahaney,  13  Mich.  481 ;  People  v.  The  Gover- 
nor, 29  Mich.  820.  18  Am.  Rep.  89;  Hovey 
v.  fl5to<e,  127  Ind.  688-600,  11  L.  R.  A.  763. 

Moreover,  this  is  a  case  in  which  the  ex- 
ecutive department  of  the  stat«  government 
has  the  power  and  dut^  to  finally  pass  upon 
a  Question  of  constitutional  construction.     It 

^'^Seo.  8.  In  case  of  dlsaflrr^nient  between  tbe  two 
bouseB  of  the  general  assembly,  rrapeotlnflr  the  time 
or  place  of  adjournment,  certified  to  him  oy  either, 
he  (the  irovemor>  may  9-"Joum  them  to  such  time 
and  place  as  he  shall  think  proper:  provided  that 
tbe  time  of  adjournment  shall  not  be  extended  be- 
yond the  day  of  the  next  stated  session,** 
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belongs  to  that  class  of  cases,  as  well  stated 
by  Judge  Ooolej  in  his  excellent  work  on 
Constitutional  Limitations  (p.  54),  **  where, 
by  the  constitution,  a  particular  question  is 
plainly  addressed  to  the  discretion  or  judg- 
ment of  some  one  department  or  officer:  so 
that  the  interference  of  any  other  department 
or  officer,  with  a  view  to  the  substitution  of 
its  own  discretion  or  judgment  in  the  place 
of  that  to  which  the  constitution  has  confided 
the  decision,  would  be  impertinent  and  in- 
trusive." "Under  every  constitution,"  says 
tlie  same  learned  author,  **  ca.es  of  this  de- 
scription are  to  be  met  with,  and,  though  it 
will  sometimes  be  found  difficult  to  classify 
them,  there  can  be  no  doubt,  when  the  case 
is  properly  determined  to  be  one  of  this 
character,  that  the  rule  must  prevail  which 
makes  the  decision  final. " 

The  power  of  the  executive  which  we  are 
considering  is  a  political  power,  **in  the  ex- 
ercise of  which,"  in  the  language  of  Chief 
Justice  Marshall  in  Marbury  v.  Madison^  6 
U.  S.  1  Cranch,  137,  2  L.  ed.  60,  "he  is  to 
use  his  own  discretion,  and  is  accountable 
only  to  his  country  in  his  political  character, 
and  to  his  own  conscience;  and,  whatever 
opinion  may  be  entertained  of  the  manner  in 
which  the  executive  discretion  may  be  used, 
still  there  exists  no  power  to  control  that 
discretion."  "The  subject  is  political."  "It 
respects  the  state,  not  individual  rights ;  and, 
being  intrusted  to  the  executive,  the  decision 
of  the  executive  is  conclusive."  See  also, 
People  V.  Brooks,  16  Cal.  11,  5iet  seq.;  United 
JStates  V.  Arredondo,  31  U.  S.  6  Pet.  691, 
729,  780,  8  L.  ed.  547,  561,  and  cases  cited ; 
Hawkins  v.  The  Oovemar,  1  Ark.  570,  586- 
596,  83  Am.  Dec.  346. 

In  Mauran  v.  Smith,  SRI.  192-223,  5 
Am.  Rep.  564,  which  was  a  petition  for  a 
writ  of  mandamus  to  compel  the  governor  to 
prefer  charges  against,  and  convene  a  court- 
martial  for  the  trial  of,  the  petitioner,  tJie 
general  question  here  involved  was  very  fully 
and  ably  discussed  by  eminent  counsel,  and 
it  was  held  by  this  court,  Durfee,  J.,  giving 
the  opinion,  that  the  court  had  no  auUiority 
to  grant  the  writ,  for  the  reason  that  the  gov- 
ernor, while  acting  within  the  sphere  of  his 
authority,  constituted  an  independent  co-or- 
dinate department  of  the  government.  See 
also,  Taylor  v.  Place,  4  R.  I.  324,  330-364. 

We  can  no  better  define  and  illustrate  the 
power  and  duty  of  the  judiciary  in  the  prem- 
ises, than  by  quoting  from  the  able  opinion 
of  Caton,  C%.  J.,  in  People  v.  BisseU,  19  111. 
229,  231,  68  Am.  Dec.  591.  He  says:  "To 
the  judiciary  is  confided  the  power  and  the 
duty  of  interpreting  the  laws  and  the  consti- 
tution whenever  they  are  judicially  presented 
for  consideration.  Hence  it  becomes  our 
duty  to  determine  what  is  the  meaning  of  the 
laws  passed  by  the  legislature,  and  also 
whether  those  laws  are  such  as  the  legisla- 
ture was  authorize  by  the  constitution  to 
pass.  So  also,  of  the  acts  of  the  executive, 
we  are  bound  to  determine  whether  such  acts 
are  authorized  by  the  laws  and  the  constitu- 
tion, whenever  they  are  brought  before  us 
judicially,  but  not  otherwise ;  and  hence  the 
judicial  department  of  the  government  exer- 
cises a  certain  controlling,  or  rather  restrain- 
ing, power,  over  both  the  oUier  departments 
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of   the   government.     Notwithstanding  all 
this,  when  carefully  considered,  it  will  be 
seen  that  each  department,  within  its  proper 
constitutional  sphere,  acts  independently  of 
both  the  others,  and  restraint  is  only  placed 
upon  it  when  such  sphere  is  actually  tran- 
scended, or  express  authority  is  given  by  the 
constitution,  for  restraint  or  control,  by  an- 
other department.    As  from  necessity  and  the 
very  nature  of  all  government  there  must  be 
an  ultimatum  somewhere,  whose  duty  it  is 
to  determine  whether  such  sphere  has  been 
passed  or  not,  that  duty  in  most  cases  falls 
on  the  judicial  department,  from  the  fact 
that  in  this  department  is  reposed  the  respon- 
sibility of  enforcing  or  giving  effect  to  the 
acts  of  the  other  departments;  but  it  is  only 
when  thus  called  upon,  in  some  form  known 
to  the  law,  to  give  effect  to  such  acts  of  the 
other  departments,  that  the  judiciary  can  de- 
termine whether  such  acts  were  done  in  the 
exercise  of  a  constitutional  power.     In  no 
other  way,  nor  in  any  other  cases,  can  this 
department  construe  the  constitution  for,  or 
exercise  any  control  over,  any  other  depart- 
ment.    Where  final  action  upon  any  subject 
is  confided  to  either  of  the  other  departments^ 
there  the  responsibility  must  rest  of  conform- 
in  js:  such  action  to  the  law  and  the  constita- 
tion.     "  It  is  because  such  final  action  is  gen- 
erally devolved  upon  the  judiciary  that^the 
judiciary  is  most  frequently  called  upon  to 
give  a  final  and  conclusive  construction  to 
the  constitution  and  laws.     It  results,  there- 
fore, from  this  philosophical  arrangement  of 
our  governmental  system,  that  the  control 
which  the  judicial  department  exercises  orer 
the  others  is  of  a  restraining,  and  not  of  a 
compulsory,  power.     But  this  is  only  prac- 
tically, and  not  literallv,  so.     We  may  not 
enjoin  the  others  from  doing  an  unconstitu- 
tional act,  but  by  refusing  to  give  effect  to 
such  act,  or  relieving  against  it,  when  prop- 
erly and  judicially  applied  to  for  that  pur- 
pose, we  may  restrain  them.     We  cannot  re- 
strain the  governor  from  issuing  the  bonds 
of  the  state,  contrary  to  law ;  but  when  the 
question  is  properly  presented  before  us  we 
can  declare  such  bonds  void;  and  so  of  a 
patent  for  the  public  land  which  he  might 
issue.     And  so,  if  he  should  step  beyond  bis 
constitutional  sphere,   and  unlawfully  im- 
prison a  party,  we  could  discharge  such  party 
on  habeas  corpus.     But  we  have  no  power  to 
compel  either  of  the  other  departments  of  the 
government  to  perform  any  duty  which  the 
constitution  or  the  law  may  impose  upon 
them,  no  matter  how  palpable  such  duty  may 
be,  any  more  than  eitherof  those  departments 
may  compel  us  to  perform  our  duties.    Tlie 
governor  is,  and  must  be,  as  independent  of 
us  as  is  the  legislature,  or  as  we  are  of  ei* 
ther  of  them.  *' 

Third.  As  to  the  third  and  last  question 
submitted  to  us,  we  have  to  say  that,  imder 
article  7,  §  6,  of  the  Constitution,  above  re- 
ferred to,  the  power  of  the  governor  to  ad- 
journ the  general  assembly  upon  the  happen- 
ing of  the  event  therein  mentioned  is  general, 
and  not  dependent  upon  the  fact  as  to  whethei 
the  two  houses  have  ]oin(^  in  grand  com- 
mittee or  not.  The  exigency  provided  for 
by  the  constitution  had  arisen.  The  neces- 
sary and  only  warrant  required  for  action  oa 
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liiB  part  was  the  certiOcate  of  disagreement. 
Jt  is  true,  he  was  not  bound  to  act  on  that 
certificate.  The  records  of  both  houses  are 
public,  and  the  executive  is  as  full^  entitled 
lo  take  notice  of  them  as  the  judiciary.  He 
may  go  behind  the  certificate,  and  determine 
t>y  an  inspection  of  t^e  records  of  the  two 
Jiouaes  whether,  in  fact,  the  disagreement 
exists  as  certified  ;  and  even  if  the  record  of 
one  house  should  not  disclose  that  It  had 
acted,  nonaction  is  sometimes  equivalent  to 
adverse  action,  and  may  be  so  treated  by  the 
executive  in  determining  whether  a  disagree- 
ment exists,  which  calls  for  the  exercise  of 
Ills  constitutional  prerogative. 

The  argument  as  to  jurisdiction  implies  a 
power  of  review  by  the  judiciary  ;  but  this 
question  being  left  by  the  constitution  en- 
tirely in  the  hands  of  the  legislature  and  the 
executive,  we  think  we  are  bound  to  consider 
•jiction  taken  as  an  accomplished  fact  It  is 
like  the  judgment  of  a  court  of  general  ju- 
Tiaciiction,  which  is  final  and  conclusive. 
HThenever,  therefore,  there  shall  be  a  dis- 
agreement between  the  two  houses  as  to  the 
time  or  place  of  adjournment  certified  to  the 
^▼ernor  by  either, — and,  as  before  stated, 
Jie  is  the  sole  judge  as  to  the  fact  of  the  ex- 
iatence  of  such  disagreement  upon  such  cer- 
ttificatfton  to  him, — we  think  he  has  the  con- 


stitutional power  to  adjourn  them  under  said 
section  6  of  the  Constitution.  The  state  of 
the  business  pending  before  the  assembly 
would  doubtless  be  taken  into  account  both 
by  the  house  taking  the  initiative  in  the 
matter  of  the  adjournment,  and  also  by  the 
governor  in  declaring  that  the  exigency  pro- 
vided for  in  said  section  had  arisen ;  but  we 
do  not  think  the  power  granted  therein  would 
be  affected  thereby.  Nor,  it  appearing  of 
record  that  by  reason  of  the  certification 
aforesaid  he  had  jurisdiction  in  the  premises, 
have  we  any  authority  to  inquire  into  the 
facts  upon  which  the  governor  based  his  said 
action ;  for,  as  said  by  Judge  Story  in  Martin 
V.  Mott,  B5  U.  8.  12  Wheat.  19,  31,  6  L.  ed. 
637,  541 :  **  Whenever  a  statute  gives  a  dis- 
cretionary power  to  any  person,  to  be  exer- 
cised by  him  upon  his  own  opinion  of  certain 
facts,  it  is  a  sound  rule  of  construction  that 
the  statute  constitutes  him  the  sole  and  ex- 
clusive judge  of  the  existence  of  those  facts.* 
We  therefore  answer  said  third  and  laat  que^ 
tion  in  the  aflirmatiye. 

Charles  Matteson. 

John  H.  Stiness. 

P.  E.  Tillinghast. 

George  A.  Wilbur. 

Boratlo  Rogers. 

Wm.  W.  Douglas. 
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tL   No  writ  of  error  Ilea  to  the  court  of  ap- 
peals of  Maryland  from  a  dedsiun  of  the  circuit 


court  on  an  appeal  trom  the  Jndinnent  of  a  Jn^ 
tioe  of  the  peace. 

8.   A  statute  prohililtiiiff  labor  on  Snii- 

day  Is  not  Id  conflict  wish  the  Constitution  of 
the  United  States  or  of  Maryland. 

8«  A  eonatitatlonal  oruaranty  of  re 
lotia  liberty  Is  not  vioiattd  by  a  statute 
hibltiDg  Sunday  labor.         * 


rell^ 

pro- 


Nora.— The  cofutitutionaiityof  Sunday  tawe, 

the  case  of  Judxitnd  v.  Statb,  above  reported, 

.and  the  case  of  Psoplb  v.  Bxixkt,  ante,  606,  revive 

atae  question  of  the  constitutionality  of  Sunday 

laws,  which  has  been  settled  so  far  as  decision  can 

•eetUe  It  by  overwhelming  authority. 

The  decision  of  a  recorder  at  nisi  prius  In  an 
-early  South  Carolina  case  held  a  Sunday  doe- 
tog  ordinance  unconstitutional  as  to  a  Jew,  but 
this  decision  was  reversed  on  appeal,  deciding  that 
it  was  a  mere  police  regulation  which  did  not  in- 
^terfere  with  the  exercise  of  religious  privileges. 
Charlestoa  v.  Benjamin,  8  Strobh.  L.  606, 48  Am. 

Dee.aoa. 

Ib  ffjtpcNte  Newman,  9  OaL  602.  a  Sunday  law  pro- 
iiiblting  the  sale  of  goods  was  held  by  two  of  the 
thiee  Judges  to  be  unconstitutional  as  an  unneces- 
-aarf  denial  of  the  right  to  acquire  property,  and  as 
▼lolating  the  constitutional  prohibition  against  dis- 
crimination or  preferences  as  to  religious  profes- 
aloe  or  worship;  but  Judge  Field,  who  has  since 
tieeo  for  many  years  a  Justice  of  the  Supreme 
Court  of  the  United  States,  made  a  vigorous  dissent 
from,  the  decipioa,  and  in  Ex  varte  Andrew,  18  OaL 
•4Sa,  the  decision  was  expressly  overruled,  adopting 
the  former  dissent  of  Judge  Field. 

This  later  decision  upholding  the  constitutlon- 
•alltar  of  such  a  statute  was  followed  and  fully  ap- 
ia  E»  p»trU  Burke.  60  Cal.  6,  which  was  a 
tethe  keeping  open  of  a  saloon  on  Sunday. 

In  Bz  parte  Koser,  60  OaL  177,  the  same  doctrine 
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was  followed,  upholding  a  Jaw  requiring  stores, 
workshops,  and  similar  places  of  business  to  be 
closed  on  Sunday,  and  deciding  that  It  did  not  rin^ 
late  the  constitutional  guaranty  of  freedom  of  re> 
Uglous  profession  and  worship  without  discrimina- 
tion or  preference.  Three  Judges,  however,  dissent- 
ed from  this  decision,  of  whom  two  attempted  to 
distinguish  the  case  from  Andrew*s  Cue  on  the 
ground  that  In  the  present  case  the  statute  at- 
tempted to  make  the  observance  of  Sunday  a  relig* 
lous  observance  as  It  was  In  a  portion  of  the  stat* 
utes  headed**crlmes  against  religion  and  caosdenoe, 
and  other  offenses  against  good  morals." 

The  other  oases  In  which  the  constitutionality 
of  a  statute  reqiUrlng  cessation  from  busmess  on 
Sunday  has  been  questioned  and  discussed  have  iP 
every  instance  decided  that  such  statutes  are  no» 
unconstitutional. 

The  constitutional  provisions  as  to  due  process 
of  law,  equal  privileges  and  immunities  of  citizens* 
right  to  acquire  property,  as  well  as  those  prohibit* 
Ing  the  establishment  of  religion  and  guaranteeing 
freedom  of  worship,  have  been  among  those  under 
which  such  statutes  have  been  attacked. 

While  in  some  cases  courts  have  based  their  de- 
cision In  support  of  Sunday  laws  on  religious 
grounds,  the  decisions  generally,  especially  In 
recent  cases,  are  based  on  the  proposition  that  a 
Sunday  law  is  a  civil  or  police  regulation. 

This  is  the  doctrine  held  in  Bloom  v.  Richards,  t 
Ohio  St.  887;  MoOatrick  v.  Wason,  4  Ohio  St 

46 


See  also  22  L.  R.  A.  606;  26  L.  R.  A.  234;  31  L.  R.  A.  689;  32  L.  R.  A.  664; 
04  L.  R.  A.  68;  41  L.  R.  A.  854;  46  L.  R.  A.  504;  46  L.  R.  A.  848. 
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CJanuaiy  28,  1804.) 

ERROR  to  the  Circuit  Court  for  Kent  County 
to  review  a  judgment  convicting  defend- 
ant of  working  on  Sunday,  contrary  to  the 
provisions  of  the  statute.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  James  T.  Rine^i^ld  for  plaintiff  in 
error. 

Mr.  John  P.  Poe«  Atty-Oen.,  for  defend- 
ant in  error : 

No  writ  of  error  lies  to  this  court  from  the 
final  decision  of  a  circuit  court,  on  an  ap- 
peal to  it  from  the  judgment  of  a  justice  of 
the  peace.  i 

Bnyner  ▼.  State,  53  Md.  868;  Clark  ▼. 
VanTKn-t  (Md.)  Nov.  16,  1898. 

Mr.  William  M.  Slay  also  for  defendant 
in  error. 


Boyd*  fT.,  delivered  the  opinion  of  tbr 

court: 

The  plaintiff  in  error  was  arrested,  xmiier 
a  warrant  issued  bv  a  justice  of  the  peace  for 
Kent  county,  for  husking  com  on  Sunday. 
He  was  tried,  convicted,  and  fined  five  dol- 
lars and  costs,  in  accordance  with  the  pro- 
visions of  article  27,  §  247,  of  the  Code  of 
Public  General  Laws.  He  appealed  to  the 
circuit  court,  where  he  elected  to  be  tried 
before  the  court,  and  was  convicted  and  fined 
five  dollars  and  costs  by  that  court.  He  ha^ 
brought  the  case  to  this  court  by  petition  in 
the  nature  of  a  writ  of  error,  in  which  he 
designates  the  following  as  the  points  of  law 
to  be  reviewed:  (1)  That  section  247  of 
article  27  of  the  Code  is  void  becauae  it  i» 
in  violation  of  the  first  paragraph  of  the  14tb 
article  of  the  Constitution  of  the   United 


State  V.  Bott,  81  La.  Ann.  668, 88  Am.  Rep.  224;  State 
T.  Judire  of  Criminal  Dlst.  Ct  of  Orleans,  80  La. 
Ann.  182;  Obarleston  v.  Benjamin,  2  Strobh.  L.  606, 
48  Am.  Deo.  606;  Specht  v.  Com.  8  Fa.  8US,  48  Am. 
Deo.  518. 

In  Flolickstein  v.  MobUe,  40  Ala.  72&.  it  is  said 
that  '^the  lev  islature  is  not  prohibited  from  makinfr 
municipal  regulations  beoauae  they  have  the  sano- 
tioD  also  of  a  religious  society."  and  adds  that  the 
desiff  nation  of  a  day  of  rest  would  not  infringe  the 
constitution,  whether  that  day  should  be  the  Chris- 
tian or  Jewish  Sabbath. 

In  St.  Joseph  v.  EUiott,  47  Mo.  App.  418,  it  is  said: 
**The  truth  Is  that  some  courts  have  concluded 
(perhaps  without  sufficient  Justification)  that  laws 
enacted  for  the  otxservanoe  of  Sunday  as  a  relig- 
lous  duty  were  repugnant  to  constitutioDs  guaran- 
teeing religious  freedom,  and  yet  determined  to 
uphold  them  and  set  about  to  find  other  reasons 
than  those  based  on  Christianity.  These  reasons 
Binggold  in  his  work  on  the  Law  of  Sunday,  p.  101, 
declares  to  bean  '^afterthought  of  the  courts;  that 
Is  to  say,  that  it  is  an  attempt  to  find  a  sanction  for 
those  statutes  in  Constitutions  which  have  never 
been  the  moving  cause  of  their  enactment.'*  But 
the  court  says  further,  **  Whatever  may  be  the 
reason  for  such  statutes,  they  are  valid  enact- 
ments.** 

In  considering  the  constitutionality  of  Sunday 
laws,  it  Is  well  to  remember  that,  as  mentioned  In 
LindenmuUer  v.  People,  88  Barb.  548,  'the  Sabbath 
Is  older  than  our  state  government:  was  a  part  of 
the  laws  of  the  colony:  and  its  observance  regu- 
lated by  colonial  laws;"  therefore,  in  considering 
whether  constitutional  provisions  were  meant  to 
preclude  laws  for  Sunday  observance,  the  fact  that 
auch  laws  existed  at  the  time  of,  and  before  the 
adoption  of  the  Constitution  is  very  significant. 

In  Shover  v.  State,  10  Ark.  268,  it  is  held  that  a 
statute  prohibiting  the  sale  of  goods  on  Sunday 
does  not  violate  constitutional  provisions  for  free- 
dom of  worship,  and  that  no  person  shall  be  com- 
pelled to  attend,  erect,  or  support  any  place  nf 
worship,  or  maintain  any  minister,  against  his  con- 
sent. 

In  State  v.  Ambs,  20  Mo.  214,  a  statute  prohibiting 
Sunday  labor  is  held  not  to  violate  constitutional 
provisions  for  freedom  of  worship  and  conscience, 
and  that  no  person  shall  be  hurt  or  molested  in  his 
religious  profession  or  sentiments,  if  hjs  does  not 
disturb  others,  and  that  no  preference  shall  be 
given  to  any  sect  or  mode  of  worship. 

So  in  FloUckstein  v.  Mobile,  40  Ala.  726,  such  a  stat- 
ute is  held  valid  as  to  a  Jew,  under  constitutional 
provisions  that  no  person  shall  be  hurt,  molested, 
or  restrained  in  his  religious  sentiments  or  pro- 
fession, provided  he  does  not  disturb  others  in 
their  religious  worthipw 
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In  Yoglesong  v.  State,  8  Ind.  112,  such  a  statute 
is  upheld  without  discussion  of  its  oonatitutioii- 
allty,  with  the  mere  statement  that  this  queatioa  ia 
hardly  open. 

So  in  JEx  pcMts  Sundstrom,  26  Tex.  Appw  18SL  a 
Sunday  law  is  upheld  and  declared  not  to  violate 
the  constitutional  right  of  Jews,  under  proviBioiBa 
as  to  equal  rights  and  freedom  of  worship. 

To  the  same  effect  is  Specht  v.  Com.  8  Pa.  212;  4»- 
Am.  Dec.  518,  holding  that  even  as  to  peraona  who 
observe  the  seventh  day  as  the  Sabbath,  a  Sunday 
law  does  not  violate  constitutional  provisions  for 
freedom  of  worship  and  oonsdenoe.  This  casa 
follows  Com.  V.  Wolf,  8  Serg.  &  B.  48.  in  which  it 
was  held  that  Jews  were  subject  to  the  Sunday  lawa.. 

A  Sunday  dosing  law  is  also  held  valid  as  to  a 
Jew  in  State  v.  Judge  of  Criminal  Dist.  Ct.  of  Or- 
leans, 80  La.  Ann.  132,  deciding  that  it  does  not 
deny  equal  privileges  or  immunities,  nor  the  right 
to  life,  liberty,  and  property  nor  to  due  prooess  of 
law. 

It  is  held  in  Com.  v.  Hyneman,  101  Haas.  8Ql  that 
the  law,  as  a  law  prohibiting  sales  of  liquor  no 
Sunday,  applied  to  Jews,  although  they  might  be 
exempted  from  the  Sunday  law  as  to  labor  by 
their  observance  of  the  Jewish  Sabbath. 

But  in  Com.  v.  Has,  122  Mass.  40,  a  statute  prohib- 
iting the  opening  of  shops  on  Sunday  la  held 
good,  even  as  to  seventh  day  believers,  and  not  a 
violation  of  the  constitutional  provision  that  *^o- 
subordlnation  of  anyone  sect  or  denomination 
shall  ever  be  established  by  law.** 

The  equal  privileges  and  immunities  of  dtixeos- 
are  held  in  Johns  v.  State,  78  Ind.  332, 41  Am.  Bei>. 
677,  not  to  be  violated  by  a  statute  against  Sunday 
tabor  which  excepts  from  its  operation  thoee  who 
worship  on  the  seventh  day  of  the  week. 

While,  on  the  other  hand,  an  ordlnanoe  which 
makes  an  exception  from  the  Sunday  law  of  thoea 
who  keep  Saturday  and  dose  their  place  of  buei- 
nesB  on  that  day,  was  held  an  unoonstltutional  dis- 
crimination between  citizens.  Shreveport  v.  Levy^ 
26  La.  Ann.  071,  21  Am.  Bep.  653. 

Following  this  case  it  was  held  In  Anonymous^ 
12  Abb.  N.  C  456,  that  an  injunction  against  the 
prosecution  of  a  Jew  for  violation  of  t^e  Sunday 
law  would  not  be  granted,  notwithstanding  an  ex- 
ception in  the  statute  as  to  those  who  observed  an- 
other  day  of  the  week,  because  the  court  regarded 
this  exception  as  an  unoonstltutional  disorimina' 
tion  between  citizens. 

Exactly  opposite  to  this  decision  Is  the  decfsioik 
m  Ohio  tnat  an  ordinance  prohibiting  business  on 

Sunday  is  void,  if  it  does  not  make  an  exception ot 
those  who  observe  the  seventh  day.  Oancoa  v» 
Nlst,  0  Ohio  St.  480. 

See  on  this  point  the  case  of  Ps0Pi«a  v.  Rwiiir, 
ante,  808. 
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States.  (2)  That  said  statute  is  void  because 
it  is  in  violation  of  article  86  of  the  Bill  of 
nights  of  the  Constitution  of  Maryland.  (8) 
That  the  circuit  court  for  Kent  county  had 
no  jurisdiction  to  try  and  convict  the  traver- 
ser, since  theiustice  of  the  peace  had  no  ju- 
risdiction: First.  Because  (a)  the  warrant 
charged  no  offense  under  the  statute,  as  it 
failed  to  set  forth  that  the  husking  of  corn 
OD  Sunday  was  not  a  work  of  necessity  or 
charity,  (b)  The  warrant  shows  upon  its 
face  that  it  was  issued  on  Sunday,  and  its 
mandate  is  to  apprehend  the  traverser  im- 
mediately. It  is  admitted  that  it  was  act- 
ually served  on  Sunday.  For  these  reasons 
it  is  void,  and  no  jurisdiction  could  be  ac- 
quired under  it.  &cond.  That  the  bond  for 
appearance  of  the  traverser  in  the  circuit 
court  is  void  because  it  held  him  to  answer 
a  charge  of  Sabbath  breaking,  and  no  such 
offense  is  known  to  the  laws  of  this  state; 
and  it  is  also  in  fatal  variance  with  the  war- 
rant, which  says  nothing  of  Sabbath  break- 
ing by  the  traverser,  but  charges  him  with 
husking  corn  on  Sunday. 


The  attorney- general,  on  behalf  of  the  state, 
moved  to  quash  the  writ  of  error  on  the 
ground  that  no  writ  of  error  lies  to  this  court 
from  the  decision  of  the  circuit  court,  on  an 
appeal  to  it  from  the  judgment  of  a  justice 
of  the  peace.  That  motion  must  prevail. 
It  is  well  settled  in  this  state  that,  when  the 
circuit  court  has  jurisdiction  to  hear  and 
decide  an  appeal  from  a  justice  of  the  peace, 
its  decision  is  final,  and  an  appeal  or  writ 
of  error  to  this  court  will  not  lie,  unless,  oi 
course,  the' statute  authorizes  such  appeal  or 
writ  of  error  to  this  court.  If  the  traverser 
desired  to  contest  the  constitutionality  of  the 
law  under  which  he  was  arrested,  and  have 
that  question  properly  presented  for  the  con- 
sideration of  this  court,  he  could  have  ap- 
plied for  the  writ  of  certiorari  upon  the 
specific  ground  of  the  unconstitutionality  of 
the  law,  and  the  consequent  want  of  power 
and  jurisdiction  of  the  justice  of  the  peace 
to  proceed  under  it.  This  court  could  then 
have  reviewed  the  judgment  of  the  circuit 
court  on  an  appeal  or  writ  of  error.  Nor  can 
we  review  the  decision  of  the  circuit  court 


A  statute  probibltlng  dramatlo  performaooes  on 
Sunday  is  held  constitutional  In  LlDdenmuller  v. 
People,  88  Barb.  648;  Neuendorff  v.  Duryea,  89  N. 
T.  5fi7, 25  Am.  Bep.  286;  People  v.  Hoym,  20  How. 
Ft.  78. 

These  oases  bold  that  suob  a  law  does  not  in- 
fringe liberty  of  oonfldenoe  or  the  free  exercise  or 
enjoyment  of  religious  privileire  and  wonhip  with- 
out discrlmioation  or  preference. 

A  territorial  statute  prohibiting  salooni  to  be 
open  on  Sunday  has  been  held  not  contrary  to  pub- 
lic policy,  in  People  v.  Griffln,  1  Idaho,  476. 

A  statute  prohibiting  saloons  to  be  opened  on 
Sunday  is  not  against  the  constitutional  provision 
for  the  "uniform  operation*^  of  laws  of  a  general 
nature.    iOx  parte  Burke,  68  CaL  6. 

A  statute  prohibiting  stores,  workshops,  saloons 
and  other  places  of  business  from  being  open  on 
Sunday  is  not  a  special  law,  within  the  meaning  of 
a  couatitutlonai  providon  as  to  speoial  laws.  Ex 
parU  Koeer,  60  Cal.  177. 

But  a  penal  statute  applicable  to  bakers  only, 
prohibiting  them  fTom  baking  on  Sunday,  was 
held  in  fix  parte  WeeterHeld,  660aL  660. 86  Am.Bep. 
47.  to  be  a  special  law  within  the  meaning  of  a  con- 
stitutional provision  against  special  laws  for 
crimes  and  misdemeanors. 

The  validity  of  municipal  ordinances  prohibiting 
the  sale  of  intoxicating  liquors,  or  other  business 
on  Sunday,  except  so  far  as  it  involves  the  ques- 
tion of  legislative  power  to  make  Sunday  laws,  is 
not  here  considered.  It  is  expressly  held  in  ^Nash- 
Tllle  V.  Unck,  12  Lea,  480,  that  the  legislature  may 
authorise  such  ordinance. 

In  addition  to  the  cases  contained  in  this  note, 
there  are  a  very  large  number  of  cases  in  which  the 
oonstltutlooality  of  Sunday  laws  has  been  assumed 
and  acted  upon.  Among  these  are  all  the  cases 
found  in  the  note  on  **8unday  Labor**  with  the  case 
of  Quarles  v.  State,  U  L.  U.  A.  192,  also  in  the 
note  on  '^Prohibition  of  Sunday  Sports  or  Oames,** 
State  ▼.  0*Rourk,  17  L.  B.  A.  880,  as  well  as  the 
cases  In  the  note  on  **Remedy  of  Party  as  to  Rescis- 
sion of  Sunday  Contract,**  with  the  case  of  Kelly 
▼.  Cosgrove,  17  L.  R.  A.  779, 

Th«iK  cases  are  only  a  small  portion  in  which 
Sunday  laws  have  been  enforced.'  It  is  very  evi- 
dent therefore,  that  the  Judicial  sanction  of  Sun- 
day laws,  though  they  have  been  attacked  on 
many  points,  has  been  very  nearly  unanimous. 
Oonsideiing  the  fact  mentioned  above,  that  Sun- 
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day  laws  were  in  existence  in  the  colonies  before 
the  adoption  of  any  state  constitutions,  and  that 
Sunday  is  incidentally  recognized  in  many  of  the 
state  constitutions,  as  in  its  exception  from  the 
computation  of  days  within  which  a  bill  must  be 
returned  by  the  governor,  ft  is  plain  that  the  peo- 
ple in  adopting  the  constitution  of  such  a  state  did 
not  in  tend  by  any  Implication  to  deny  the  validity 
of  such  laws.  Therefore,  if  they  were  to  be  held 
unconstitutlona],  it  could  only  be  on  the  gronnd 
of  inevitable  repugnance  to  some  fundamental  pro- 
vision of  the  constitution.  That  such  laws  are  not 
repugnant  to  fundamental  constitutional  princi- 
ples is  now  so  universally  established  in  every  Ju- 
risdiction In  which  snch  laws  have  been  attacked 
that  it  would  seem  to  be  settled  as  fully  as  Judicial 
decisions  can  settle  anything. 

And  a  statute  prohibiting  barbers  only  from 
keeping  open  a  bathroom  on  Sunday  is  held  uncon- 
stitutional class  legislation.  Bagio  ▼.  State,  86 
Tenn.278. 

In  these  two  cases  last  dted,  it  will  be  seen  that 
the  same  act  which  other  persons  could  do  law- 
fully was  made  an  offense  when  done  by  a  particu- 
lar class  of  persons. 

But  a  Sunday  statute  excepting  druggists  from 
its  provisions  is  not  unconstitutional  as  a  denial  of 
equal  rights,  or  as  a  special  law.  Bohl  v.  State,  8 
Tex.  App.  688. 

And  a  Sunday  law  is  not  void  for  discrimination 
between  classes  of  persons  and  as  a  denial  of  equal 
rights,  privileges,  and  immunities,  because  it  does 
not  apply  to  certain  classes  of  business,  but  ex- 
cepts from  its  operations  drug-stores,  offices  of 
physiciaDS,  photograph  galleries,  railroad  offices* 
hotels,  restaurants,  and  various  other  kinds  of 
bufdness.    LIberman  v.  State,  26  Neb.  464. 

The  exemption  from  a  Sunday  law  of  those  who 
observe  the  seventh  day  does  not  make  the  statute 
void.    Ibid. 

The  title  ** An  Act  to  preserve  the  public  peace 
and  order**  on  Sunday  is  sufficient  for  a  statute 
prohibiting  dramatio  entertainments  in  New  York. 
city  on  that  day.  Neuendorff  v.  Duryea,  60  N.  7. 
en",  26  Am.  Rep.  286. 

So  the  title  of  an  act  which  states  that  it  is  t^re- 
yent  the  sale  of  intoxicating  liquors  to  minors, 
drunken  persons,  etc.,  is  sufficient  to  cover  the  pro- 
hibition of  such  sales  on  Sunday.  Kurts  v.  People, 
88Mioh.8nL  B.A.B. 
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on  the  question  of  the  alleged  defects  on  the 
face  of  the  warrant  and  bond.  That  court 
bad  the  power  and  authority  to  entertain  the 
appeal  from  the  judgment  of  the  justice  on 
the  question  of  jurisdiction,  as  well  as  on 
other  grounds,  and,  the  plaintiff  in  error 
having  invoked  and  submitted  himself  to  its 
jurisdiction,  Its  judgment  is  final  and  con- 
v.\  iisi  ve.  The  case  of  Bayrur  v.  State,  52  Md. 
^O'S,  is  directly  in  point,  and  it  is  unneces- 
sary to  refer  to  the  other  decisions  of  this 
court. 

The  attorney  for  the  plaintiff  in  error  ar- 
gued at  consiaerable  length  the  constitution- 
al ity  of  the  Sunday  law  involved  in  this 
case,  and  urgently  requested  this  court  to 
pass  upon  that  question,  regardless  of  our 
views  on  the  motion  to  quash  the  writ  of 
error.  Having  determined  that  the  case  is 
not  properly  before  us,  we  do  not  feel  called 
upon  to  discuss  at  length  the  cases  cited  or 
reasons  assigned  by  the  learned  counsel,  but, 
as  a  refusal  to  stat«  our  conclusions  might 
be  deemed  by  some  an  indication  of  doubt 
on  our  part,  we  will  briefly  state  our  views 
on  this  subject.  We  havenot  the  slightest 
hesitation  in  announcing  that  the  law  com- 
plained of  is  not  in  conflict  with  the  consti- 
tution of  the  United  States  or  of  Maryland. 
Although  the  argument  of  the  attorney  for 
the  plaintiff  in  error  gave  evidence  of  thor- 
ough research  and  great  labor,  as  well  as 
ingenuity  and  ability,  he  was  compelled  to 
admit  that,  if  we  were  to  be  governed  by 
precedent,  he  had  no  standing  m  court,  as 
the  cases  were  opposed  to  his  contention. 

There  have  been  numerous  decisions  in 
this  country,  as  well  as  elsewhere,  sustain- 
ing such  law,  and  we  have  no  desire  to  be 
the  exception  to  the  general  rule.  Nature, 
experience,  and  observation  suggest  the  pro- 
priety and  necessity  of  one  day  of  rest,  and 
the  day  generally  adopted  is  Sunday.  There 
are,  and  always  will  be,  honest  differences 
of  opinion  as  to  how  Sunday  shall  be  spent, 
but  the  advantages  of  having  a  weekly  day 
of  rest,  *'from  a  mere  physical  and  political 
standpoint,''  are  too  apparent  to  permit  us 
to  doubt  the  proprietv  of  havine  reasonable 
laws  to  regulate  work  on  that  day.  In  in- 
terpreting them,  courts  must  not  place  un- 
reasonable constructions  upon  them.  There 
may  be  some  circumstances  under  which  it 
would  be  deemed  harsh  and  severe  to  punish 
a  man  for  husking  com  on  Sunday ;  but  if 
he  defies  the  laws  of  the  state,  or  makes  him- 
self obnoxious  to  those  desiring  the  ouiet  and 
peace  of  this  day  of  rest,  he  should  expect 
the  machinery  of  the  law  to  be  put  in  motion. 

If  the  position  taken  bv  the  plaintiff  in 
error  in  reference  to  the  law  in  question  is 
correct,  then  the  law  prohibiting  the  sale  of 
liquor,  etc.,  on  Sunday,  is  unconstitutional, 
as  would  be  most,  if  not  all,  of  our  laws  con- 
cerning Sunday.  If  the  legislature  cannot 
prohibit  work,  etc.,  on  Sunday,  as  forbidden 
by  section  247  of  article  27  of  the  Code,  why 
should  it  be  permitted  to  prohibit  the  sale 
of  Tiquor,  goods,  wares,  or  merchandise,  or 

£rohibit  dancing  saloons,  opera  houses,  bar- 
er shops,  etc.,  from  being  kept  open  on  that 
day?  The  laws  and  courts  of  this  state  have 
recognized  Sunday  as  a  day  of  rest  from  the 
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time  the  state  was  formed,  and  statutes  oa 
the  subject  that  were  in  force  in  oolonial 
days  are  still  in  our  Code.  This  court  has, 
from  time  to  time,  given  expression  to  its 
views  on  the  question  in  very  clear  and  un- 
equivocal terms. 

In  Kilgour  v.  Miles,  6  Gill  A  J.  274,  Judge 
Chambers,  in  delivering  the  opinion  of  the 
court,  said:  ''The  Sabbath  is  emphatically 
the  dav  of  rest,  and  the  day  of  rest  here  is 
the  'Lord's  day'  or  Christian's  Sunday. 
Ours  is  a  Christian  community,  and  a  day 
set  apart  as  the  day  of  rest  is  the  day  con- 
secrated by  the  resurrection  of  our  &^vior, 
and  embraces. the  24  hours  next  ensuing  the 
midnight  of  Saturday.*  In  8t€U6  v.  /Var- 
eon,  2  Md.  818,  Judge  Mason,  in  passing 
upon  the  charge  of  permitting  persons  to  bet 
on  cards  on  Sunday,  conttarv  to  the  statute 
then  in  force,  sustained  the  law,  and  added 
that,  **  independent  of  any  statutory  prohibi- 
tion, this  is  a  gross  offense  against  decency 
and  public  morals,  and  therefore  richly  mer- 
its punishment." 

In  Pliiladelphia,  W.  A  B.  B.  Co,  v.  LA- 
man,  56  Md.  227,  40  Anu  Rep.  415,  Judge 
Alvey,  in  speaking  of  Sunday  laws  in  the 
different  states,  said:  **They  are  substanti- 
ally the  same  in  their  general  scope  and  pro- 
vision, all  looking  to  keeping  the  day  sacred, 
and  as  one  of  rest  from  secular  employment  ;* 
and  in  other  cases  our  Sunday  laws  have  been 
enforced.  Some  of  the  statutes  in  force  in 
this  state  were  passed  as  early  as  1728;  the 
one  complained  of  in  this  case  bearing  that 
date  originally,  and  being  continued  in  the 
Code  of  1888.  The  tendency  of  legislation 
in  this  country  is  to  provide  for  further  rest, 
rather  than  to  take  away  ''the  day  of  rest' 
that  is  welcomed  by  the  industrious  and  hard- 
working people  of  our  land.  As  late  as  lb93 
the  leeislature  of  Maryland  passed  a  law  aa- 
thorizTng  banks  in  the  city  of  Baltimore  to 
close  their  doors  for  business  at  12  o'clock 
noon  on  every  Saturday  in  the  year,  and  pn>- 
vided  for  the  payment  of  notes,  eta,  falling 
due  on  Saturday,  ''on  the  next  succeeding 
secular  or  business  day." 

Article  86  of  our  Declaration  of  Rights 
guarantees  religious  liberty ;  but  the  members 
of  the  distinguished  body  that  adopted  that 
constitution  never  supposed  they  were  giving;, 
a  deathblow  to  Sunday  laws  by  inserting  that 
article.  Those  laws  ao  not  prohibit  or  inter- 
fere with  the  worship  of  God  on  any  day 
other  than  Sunday,  nor  do  they  compel  any 
one  to  worship  him  on  Sunday.  It  is  un- 
doubtedly true  that  rest  from  secular  employ* 
ment  on  Sunday  does  have  a  tendency  ts 
foster  and  encourage  the  Christian  religionSi 
of  all  sects  and  denominations,  that  observe 
that  day,  as  rest  from  work  and  ordinary  oc- 
cupations enables  many  to  engage  in  public 
worship  who  probably  would  not  otherwise 
do  so.  But  it  would  scarcely  be  asked  of  a 
court,  in  what  professes  to  be  a  Christian 
land,  to  declare  a  law  unconstitutional  be- 
cause it  requires  rest  from  bodily  labor  d 
Sunday,  except  works  of  necessity  and  cbar* 
ity,  and  thereoy  promotes  the  cause  of  Chris- 
tianity. If  the  Christian  religion  is,  inci- 
dentally or  otherwise,  benefited  or  fostered 
by  having  this  day  of  rest  (as  it  undoubtedly 
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is) ,  there  is  all  the  more  reason  for  the  en- 
forcement of  laws  that  help  to  preserve  it. 
"While  courts  have  generally  sustained  Bun- 
day  laws  as  ** civil  regulation,"  their  decis- 
ions will  have  no  less  weight  if  they  are 
shown  to  be  in  accordance  with  divine  law 
as  well  as  human.  Thero  are  many  most  ex- 
cellent  citizens  of  this  state  who  worship 
God  on  a  day  other  than  Sundav,  and  our 
constitution  guarantees  to  them  the  right  to 
do  so, — a  ri^t  which  no  one  can  interfere 
-with.  The  legislature  of  this  state  has  not 
undertaken  to  prohibit  work  on  the  day  ob- 
served by  them,  and  hence  they  do  not  have, 
in  their  religious  work,  the  advantage  of 


having  their  Sabbath  made  a  day  of  rest  by 
human  law ;  but  the  legislature  has  not  in 
any  way  interfered  with  their  religious  lib- 
erty, or  with  their  worship  of  Gwl  in  such 
manner  as  they  think  most  acceptable  to  Him, 
as  they  have  a  right  to  do  under  the  above 
provision  in  the  declaration  of  rights.  If, 
then,  the  question  was  properly  before  us, 
we  would  decide  that  section  247  of  article 
27  of  the  Code  was  not  in  violation  of  the 
Constitution  of  the  United  States  or  of  the 
constitution  of  this  state,  but,  as  stated  above, 
we  must  quash  the  writ  of  error  for  the  rea- 
sons given. 

Writ  of  error  quashedf  with  eoiti. 


IDAHO  SUPREME  COURT. 


Victor  RUMPEL,  Retpt., 

fi 

OREGON  SHORT  LINE  &  UTAH 
NORTHERN  R.  CO.,  Appt. 

( Idaho ) 

*  1  •  Exceptions  taken  during  the  triaJ  to 
the  mlinfl^s  of  the  trial  court  may  bo 
settled  and  saved  in  aocordanoe  with  the  pro- 
visions  of  section  4428.  Bev.  Stat.,  or  they  may  be 
settled  after  the  trial,  in  aooordaooe  with  seotion 
4430.  or  In  statement  on  motion  for  new  trial,  and 
when  so  settled  and  saved  will  be  reviewed  by  su- 
preme oourt  on  appeaL 

8«  Where  the  plaintiff;  in  passin^^along^ 
a  street  which  was  blocked  by  a  rail- 
road train  with  an  engine  thereto  attached. 
lieloDflrioff  to  and  then  being  operated  by  the  de- 
fendant, passed  under  one  of  the  can  of  said 
train  five  times  within  an  hour  and  a  half,  and 
was  cauirht,  and  his  leg  crushed,  by  the  movingr 
of  the  train  in  an  attempt  to  pass  under  the  sixth 
time,  be  is  guilty  of  such  contributory  negligence 
as  bars  a  recovery,  and  this,  even  though  the 
servants  of  the  company  failed  to  rhigthe  bell  or 
sound  the  whistle  before  starting. 

8«  Every  person  in  the  possession  of  his 
senses  is  bound  to  use  ordinary  care 

and  prudence  to  protect  his  own  person  in  cross- 
ing railroad  tracks,  and  he  is  not  relieved  of  such 
Decessity  although  the  company  Is  guilty  of  neg- 
ligence, or  a  violation  of  the  statute,  in  failing  to 
ring  the  bell  or  sound  the  whistle  before  starting. 

4«  Evidence  of  a  railroad  company 
blockadini^  streets  at  any  other  time 

than  that  at  which  the  accident  is  alleged  to  have 
occurred,  or  of  custom  of  people  to  crawl  under 
caxs  so  blockading  streets  at  other  times  than 
that  at  which  the  accident  occurred,  is  not 
proper,  and  should  be  excluded  from  the  Jury. 

(January  SI,  IfiOi.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  District  Court  for  Ada  County'In  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Be- 
rened, 

•Headnotee  by  Moroah,  X 

KOTE.— For  cases  as  to  negligence  in  passing  be- 
tween or  under  cars,  see  Central  R.  &  Bkg.  Oo.  v. 
Rylec  (Qa.)  18  L.  R.  A.  684,  and  rwU. 
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Statement  by  Hor^^an*  J.: 

Plaintiff  brought  suit  against  defendant 
corporation  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  bj  reason 
and  on  account  of  negligence  of  defendant. 
The  complaint  alleges  the  corporate  char- 
acter of  defendant,  and  ''that  on  the  20th 
day  of  June,  1890,  while  defendant  owned, 
controlled,  and  operated  a  railroad  in  Ada 
county,  in  the  st4ite  of  Idaho,  and  in  the  town 
of  Nampa,  in  said  Ada  county,  Idaho,  said 
defendant  negligently,  carelessly,  etc.,  al- 
lowed, permitted,  and  caused  freight  cars  and 
locomotive  steam  engine  to  st-and,  to  be,  and 
to  remain  on  their  railroad  track  in  said  town 
of  Nampa,  county  and  state  as  aforesaid,  in 
such  manner  as  to  block  a  public  highway, 
commonly  known  as  the  '  Boise  City,  ^ampa 
and  River  Wagon  Road,*  designated  on  plat 
of  Nampa  as  'Street  P, *  at  a  place  or  point 
where  the  Oregon  Short  Line  and  Utah  North - 
em  Railway  and  its  switches  cross  said  street, 
about  175  yards  west  of  the  passenger  depot 
of  defendant,  in  said  town  of  Nampa,  for  the 
period  of  about  one  and  one  half  hours, — 
from  about  7 :80  A.  M.  to  about  the  hour  of 
nine  o'clock  A.  M.  on  the  20th  day  of  June, 
1890.  That  on  the  20th  day  of  June,  1890, 
this  plaintiff  was  a  resident  of  the  territory 
(now  state)  of  Idaho,  and  of  said  town  of 
Nampa,  and  employed  as  a  dav  laborer  by 
Ruel  Murphv,  in  said  town  of  Nampa.  That 
as  such  day  laborer,  and  in  the  course  of  the 
discharge  of  his  duties,  plaintiff  was  required 
and  compelled  to  cross  the  railroad  at  the 
said  street  and  wagon  road  crossing,  while 
said  street,  highway,  and  wagon  roa4  were 
so  stopped  up  and  blockaded  as  aforesaid  by 
defendant.  That,  in  order  to  cross  the  de- 
fendant's railroad  at  the  time  and  place  men- 
tioned herein,  this  plaintiff  was  compelled 
to  cross  under  one  of  the  defendant's  freight 
cars  so  blockading  and  stopping  up  said 
street,  highway,  and  wagon  road  as  and  in 
the  manner  aforesaid.  That  while  the  plain- 
tiff was  so  endeavoring  and  attempting  to 
cross  the  said  railroad  track  at  the  time  and 
place  aforesaid,  and  by  passing  under  one  of 
the  cars  blockading  said  crossing,  defend- 
ant carelessly,  negligently,  and  unlawfully, 
and  without  warning  this  plaintiff,  without 
blowing  any  whistle,  without  ringing  any 
bell,   and  without  any  warning  or  alarm 
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whatever,  suddenly,  carelessly,  and  unlaw- 
fully started  in  c^uick  motion,  and  to  moving 
the  said  locomotive  steam  engine  and  freight 
cars  which  were  so  blockading  said  street, 
wagon  road,  and  public  highway  as  afore- 
said, in  such  a  manner  as  to  knock  this  plain- 
tiff down,  and  to  pass  the  wheels  of  one  of 
said  freight  cars  over  the  left  leg  of  this 
plaintiff,  crushing,  mangling,  breaking,  and 
bruising  said  left  leg  in  such  a  way  and 
manner  as  to  render  the  amputation  of  said 
leg  so  mangled,  broken,  and  bruised,  just 
below  the  knee  joint,  necessary.  .  .  . 
That  said  injury  was  not  caused  or  brought 
about  by  any  careless,  negligent,  or  unlaw- 
ful act  or  acts  or  by  contributory  negligence 
of  this  plaintiff,'' — etc.,  and  claims  damages 
in  the  sum  of  $20,000.  To  this  complaint 
defendant  interposed  a  general  demurrer  that 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer 
was  overruled,  to  which  ruling  defendant 
excepted.  Defendant  then  filed  its  answer, 
wherein  it  denied  "each  and  every  allega- 
tion" of  the  complaint  **  except  what  is  here- 
in specifically  admitted ;  denies  that  it  per- 
mitted its  freight  cars  and  locomotive  steam 
engine  to  stand  and  be  upon  its  track,  in  the 
town  of  Nam  pa  in  such  manner  as  to  block- 
ade a  public  highway,  wagon  road,  and 
street,  commonly  known  as  the  'Boise  City, 
Nampa  and  River  Wagon  Road, '  and  desig- 
nated on  the  plat  of  Nampa  as  *  Street  F, '  or 
any  other  public  highway,  wagon  road,  or 
street ;  denies  that  there  is  a  public  highway, 
wagon  road,  or  street  at  a  point  175  yards 
west  of  the  defendant's  depot,  in  the  town 
i  of  Nampa ;  denies  that  it  did  carelessly,  neg- 
ligently, wickedly,  criminally,  and  unlaw- 
fully start  its  locomotive  steam  engine  and 
freight  cars  in  motion  without  warning  this 
plaintiff  by  ringing  its  bell  and  blowing  its 
whistle ;"  and  as  a  further  cause  of  defense, 
^that  at  the  time  and  place  this  plaintiff  al- 
leges he  was  injured  he  was  a  trespasser  upon 
defendant's  railway  tracks;"  "that  the  in- 
juries complained  of  by  the  plaintiff  were 
occasioned  by  his  own  carelessness  and  neg- 
ligence." Upon  the  issues  thus  made  up  the 
case  went  to  trial  before  the  court  with  a 
jury.  The  plaintiff  having  rested  his  case 
upon  the  proofs  made  in  support  thereof, 
defendant  moved  the  court  for  a  nonsuit,  upon 
the  ground  that  "the  plaintiff  has  failed  to 
prove  the  allegation  of  his  complaint,  and 
failed  to  make  out  a  cause  of  action  against 
the  defendant;  and  for  the  further  reason 
that  the  evidence  in  this  cause  produced  on 
behalf  of  the  plaintiff  shows  that  he  was 
guilty  of  contrioutory  negligence,  and  there- 
fore not  entitled  to  recover  P*  which  motion 
was  overruled  by  the  court.  The  defendant 
declining  to  offer  any  evidence,  the  case  was 
submitted  to  the  jury  under  instructions  from 
the  court,  and  a  verdict  was  returned  in  favor 
of  the  plaintiff  for  the  sum  of  $10,275.  A 
motion  for  a  new  trial  was  made,  which  was 
overruled  by  the  district  judge,  and  from  the 
order  overruling  said  motion,  as  well  as  from 
the  judgment*  Uiis  appeal  is  taken. 

Mr.  Ed^ar  Wilson*  for  appellant: 

As  a  matter  of  law,  the  plaintiff  was  guilty 
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of  contributory  negligence  in  passing  under 
defendant's  car  as  set  forth  in  detail  in  pUinlifTt 
complaint. 

Mr.  Beach  defines  contributory  negligence 
to  be  "such  an  act  or  omission  on  the  part  of 
the  plaintiff,  amounting  to  a  want  of  oitlinary 
care,  as  concurring  or  co-operating  with  the 
negligent  act  of  the  defendant,  is  a  proximate 
cause  or  occasion  of  the  injury  complained 
of." 

1  Harris,  Damages  by  Corp.  p.  408;  Beach, 
Contrib.  Ne^.  p.  7. 

The  doctnne  of  contributory  negligence  is 
to  be  taken  with  this  qualification:  that  if,  in 
addition  to  the  negligence  of  the  defendant, 
there  enters  the  element  of  malice  or  pure  will- 
f  uiness,  the  contributory  negligence  of  plaintiff 
is  a  false  quality,  and  defendant  is  liable. 
Although  one  may  have  placed  himself  in  a 
position  of  danger,  yet  if  the  defendant  need- 
lessly, or  wantonly,  or  recklessly  injures  him, 
the  plaintiff  can  siill  recover. 

1  Harris,  I^smages  by  Corp.  p.  888,  citing 
Weeks,  Damnum  Absque  Injuria,  242,  ciiiog 
Litchfield  Coed  Co.  v.  TayU>r,  81 DI.  590;  Indian- 
apolis db  a  R,  Co.  Y.  McCiure,  26  Ind.  870,  89 
Am. Dec.  467;  MuJherrinY, Delaware^  L.  db  W. 
R.  Co,  81  Pa.  866;  Chicaffo  d  N.  W.  IL  Co,  v. 
Donahue,  75  HI.  106;  HaHfidd  y.  Boper,  21 
Wend.  615,  84  Am.  Dec.  278:  Ifcrris  v.  Lileh' 
field,  85  N.  H.  271,  69  Am.  Dec.  546;  Dal^  v. 
Norwich  dt  W.  R.  Co.  2»  Ck)nn.  691,  68  Am. 
Dec.  418;  Cooper  y.  Central  R.  Go.  of  Iowa,  44 
Iowa.  184;  Macon  db  W.  R.  Oo.  y.  Datie.  18 
Ga.  679;  Brovm,  y.  HanniM  dt  8t.  J.  R.  Co.  50 
Mo.  461,  11  Am.  Rep.  420;  8taU  y.  Maneheiter 
dt  L.  R.  Co.  62  N.  H.  528. 

In  the  absence  of  such  willfulness  or  wan- 
tonness the  general  rule  is  that  if  the  injured 
party  might  by  the  exercise  of  ordinary  care 
have  avoided  the  consequences  of  the  defend- 
ant's negligence,  and  did  not,  the  defendant 
will  neither  be  held  liable,  nor  will  the  dam- 
ages be  apportioned  between  them. 

1  Harris,  Damages  by  Corp.  p.  888,  citing 
Weeks,  Damnum  Absque  Injuria,  2^3.  citing 
Cray  y.  Second  Ave.  R.  09.  65  N.  Y.  561;  State 
y.  Manchester  dbL.R,Co.  supra;  Central  R.  Co. 
ofN.  J.  v.  Van  Horn,  88 N.  J.  L.  183;  Garmon 
V.  Bangor,  88  Me.  448;  Bill  y.  New  Haven,  37 
Vt  501,  88  Am.  Dec.  618;  Baltimore  db  0.  B. 
Co.  y.  Mulligan,  45  Md.  486;  Forks  Twp.  v. 
King,  84  Pa.  280;  Baltimore  db  P,  R.  Co.  v. 
Jones,  95  U.  S.  489,  24  L.  ed.  506;  Indianapolit 
dt  3t.  L.  R.  Co.  v.  Horst,  98  U.  8.  291,  28  L. 
ed.  898;  Michigan  Cent.  R.  Oo.  v.  Campau,  35 
Mich.  468;  Murphy  v.  Chicago,  R.  L  Jb  P.  H 
Co.  46  Iowa,  661;  Mobile  dt  M.  R.  Co.  y.  AA- 
craft,  48  Ala.  15;  WetUm  U.  Teteg.  Co.  ?. 
quinn,  66  HL  819;  Park  y.  QBrien,  23  Good. 
889;  Jackson  y.  Ureene  County  Comrs.  76  N.  C. 
282;  Laidier  v.  New  Orleans,  J.  db  0.  N.  R.  Co. 
28  La.  Ann.  820;  Harlan  v.  8t.  Louis^  ILC.A 
N.R.Co.95  Mo.  22;  Memphis  dt  C.  B.  Co.  v. 
I%omas,  51  Miss.  687. 

A  person  who,  by  his  own  fault  or  negli- 
gence, has  brought  upon  himself  a  loss  or  an 
injury,  can  claim  no  compensation  for  it  from 
another. 

Hutchinson.  Carr.  g  685,  p.  602. 

It  is  contributory  negligence,  if.  In  the  at- 
tempt to  avoid  that  which  is  merely  inooo- 
venient  and  in  no  sense  dangerous^  the  penon 
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'injured  encounters  a  danger  obyiously  appar- 
•«nt  to  the  minds  of  reasonable  men. 

Pattei-son,  Railway  Accident  Law,  p.  63, 

•<ntinj;  Adams  v.  Lancashire  d  T,  B.  Co,  L.  R. 

-4  C.  P.  739;  Siner  ▼.  Great  Western  R.  Co,  L. 

R  3  Exch.  150,  L.  R  4  Excb.  117;  Galveston, 

H.  A  8.  A.  R.  Co.  Y.  Le  Gierse,  51  Tex.  189; 

Damont  y.  New  Orleans  dt  C.  R.  Co,  9  La.  Ann. 

-441,  61  Am.  Dec.  214;  lUinois  Cent.  R.  Co.  v. 

*  AbU,  69  111.  181;  GaveU  y.  Manchester  d  L.  R. 

Co.  16  Gray,  501,  77  Am.  Dec.  422;  Jefferson- 

^dUe  H.  Co,  v.  Hendricks,  26  Ind.  228;  Bram- 

'^ell.  If.  J.,  in  Lax  y.  DaHington,  L.  R.  5 

Exch.  Diy.  28;  Fennsylwinia  R,  Co.  v.  AspeU, 

:23  Pa.  147. 

Where  the  oontributoir  negligence  of  the 
person  injured  is  dependent  upon  his  knowl- 
•edge  of  the  existence  of  a  fact,  he,  if  not  phys- 
ically or  mentally  incapacitated,  must  be  as- 
'Samed  to  have  had  that  knowledge,  if  he  had 
such  opportunity  of  knowing  the  fact  as  would 
bave  made  it  known  to  a  person  of  average  ca- 
pacity ezerdsing  ordinaiy  care  for  his  own 
safety.  • 

Patterson,  Railway  Accident  Law,  p.  60; 
Pennsyltauia  R,  Co.  v.  Henderson,  supra. 

Plaintiff  cannot  act  upon  his  suppositions, 
.-and  then,  when  he  is  injured  by  reason  of  their 
lieing  unfounded,  make  it  the  predicate  of  a 
•charge  of  negligence  on  the  part  of  the  defend- 
ant. 

Snyder  Y.  Viola  Min.  dt  Smelting  Oo.  2  Idaho, 
Tn. 

Contributory  negligence  may,  therefore,  be 
•defined  to  be  that  want  of  reasonable  care  upon 
-ihe  part  of  the  person  injured  which  concurred 
-with  the  negligence  of  the  railway  in  causing 
'the  injury. 

Patterson,  Railway  Accident  Law«  j>.  48; 

Butterfield  v.  Forrester,  11  East,  60;  Tuff  v. 

Warman,  6  C.  B.  N.  8.  573;  Bridge  v.  Grand 

Junction  R,  Co.  8  Mees.  &  W.  244;  Holden  v. 

lAverpool  New  Gas  d  C.  6^.  8  C.  B.  1;  llott  v. 

Wilkes,  8  Bam.  &  Aid.  304;  EUis  v.  London  d 

J9.  F.  R,  Co.  2  Hurlst.  &  N.  424;  Baltimore  d 

F.  R,  Co.  V.  Jones,  95  U.  S.  489,  24  L.  ed.  506; 

Pennsylvania  R.  Go.  y.  AspeU,  supra;  Hice  v. 

Kugler,  6  Whart.  836;  dimpson  v.  Hand,  Id. 

:«11.  86  Am.  Dec.  281;   Wynn  t.  AUard,  5 

Watts  &  S.  524;  Gould  y.  McKenna,  86  Pa.  808, 

-27  Am.  Rep.  705;  Thirteenth  d  F.  Streets  Pass. 

B.  Go.  V.  Bovdrou,  92  Pa.  480.  87  Am.  Rep. 

^07;  HeilY.  Glanding,  42  Pa.  493,82  Am.  Dec. 

4537;  SilU  v.  Brown,  9  Car.  &  P.  601;  Creed  v. 

Pennsylvania  R.  Co.  86  Pa.  189,  27  Am.  Rep. 

•<93:  Cremer  v.  Portland,  36  Wis.  92;  Houston 

4t  T.C.R.  Co.  V.  Gorbett,  49  Tex.  573;  Maekoy 

-V.    Missouri  Pae.  R.   Co.  18  Fed.  Rep.  236; 

Kentucky  Cent.  R.  Co.  v.  Thomas,  79  Ky.  160, 

-42  Am.  Rep.  208,  1  Am.  &  Eng.  R.  R.  Gas.  79; 

Harper  v.  Erie  R.  Ob.  32  N.  J.  L.  88;  Deyo  v. 

Jfew  York  Cent.  R.  Co.  84  N.  Y.  9,  88  Am. 

Dea  418;  J^ersonviUe  R.  Co.  v.  Hendricks,  26 

Ind.  228;  Higgins  v.  Hannibal  d  St.  J.  B.  Co. 

S6  Mo.  418;  Sullivan  v.  Louisville  Bridge  Co.  9 

Bush,  81. 

The  reason  of  the  rale  is  that  the  defendant 
<annot  justly  be  called  upon  to  indemnifv  the 
plaintiff  for  a  wrong  which  the  plaintiff  has 
-done  himself. 

Heil  Y.  G  landing,  supra;  Patterson,  Railway 
JLccident  Law,  pp.  47,  48. 

Where  a  person  of  mature  years  knows  a 
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freight  train  is  standing  ready  to  move  be- 
tween himself  and  the  passenger  train,  in  the 
night  time,  and  he  attempts  to  pass  and  is  in- 
jured, it  will  amount  to  such  negligence  on 
his  part  as  to  defeat  a  recovery. 

Chicago,  B.  d  Q.  B.  Co.  v.  Dewey,  26  UL 
255.  79  Am.  Dec.  874. 

When,  by  the  negligence  of  a  carrier,  a  per- 
son is  injured,  while  unnecessarily  standing  in 
a  place  which  he  knows  to  be  dangerous,  he  is 
guilty  of  contributory  negligence,  and  cannot 
recover. 

Sehoenfidd  v.  Milwaukee  City  B.  Co.  74 
Wis.  433,  6  Rv.  &  Corp.  L.  J.  398;  Beach's 
Digest  of  Railway  Decisions  (1189),  g  65,  p. 
205. 

Passing  through  or  nndemeath  railway 
trains  is  negligence. 

Lewis  V.  Baltimore  d  0.  B.  Co.  88  Md.  588, 

17  Am.  Rep.  521;  1  Lacey,  Digest  of  Railway 
Decisions,  p.  459;  Gahagan  v.  Boston  d  L.  A. 
Co.  1  Allen.  187,  79  Am.  Dec.  724;  GentraX  R. 
d  Bkg.  Co.  v.  Dixon,  42  Ga.  827;  1  Tbomp.  Neg. 
p.  429;  2  Rorer,  Railroads,  pp.  1018,1019, 
citing  Raueh  v.  Lloyd,  81  Pa.  858,  72  Am. 
Dec.  747;  C^Mara  v.  Delaware  d  H.  Canal 
Oo.  18  Hun,  192;  Memphis  d  C.  B,  Co. 
Y.  Copeland,  61  Ala.  876;  StiUson  v.  Hannibal 
d  St.  J.  B.  Co,  67  Mo.  671;  Bird  v.  Flint  d 
P.  M.B.Co.S»  Mich.  79;  Hudson  v.  Wabash 
WesUm  B.  Co.  101  Mo.  13:  Lake  8!iore  d  M. 
S.  B.  Co.  V.  Pinchin,  112  Ind.  592;  Flynn  v. 
Eastern  R.  Oo.^  Wis.  238. 

Statutes  exacting  special  precaution  on  the 
part  of  the  owners  of  dangerous  machinery 
are  generally  construed  as  not  abrogating  the 
ordinary  rules  of  contributory  negligence. 

2  Thomp.  Neg.  p.  1176;  Reynolds  v.  Hind- 
man,  32  Iowa.  146;  16  Am.  &  Eng.  Encyclop. 
Law,  p.  421,  citing  Briggs  v.  New  York 
Cent,  dH.  B  B.  Co.1%  N.  T.  26;  Knupfle  v. 
Knickerbocker  Ice  Co.  84  N.  T.  488;  Augusta 
d  S.  B  Co.  V.  McElmurry,  24  Ga.  75;  Phikh 
delphia,  W.  d  B.  B.  Co.  v.  Kerr,  25  Md.  521 ; 
Hanlon  v.  South  Boston  Horse  B.  Go.  129  Mass. 
810;  Billings  v.  Breinig,  45  Mich.  65;  Hayes 
Y,  Michigan  Cent,  B.  Oo,  111  U.  B.  228,  28  L. 
ed.  410. 15  Am.  &Eng.  R  R.  Cas.  394;  Shearm. 
&  Redf  Neg.  g  18;  Wabash,  St.  L.  d  P.  B. 
Co.  Y,  Wallace,  110  111.  114,  19  Am.  &  Eng. 
R  R  Cas.  359;  Steves  v.  Oetvego  d  S.  B,  Cb. 

18  N.  Y.  422;  Wilcox  v.  Borne.  W,  d  0,  B,  Co. 
39  N.  Y.  358.  100  Am.  Dec  440;  Daseomb  v. 
Buffalo  dS.  L.  B  Co.  27  BsltX),  221;  Brooks  y, 
Buffalo  d  N.  F.  B.  Co.  25  Barb.  600;  Telfer  v. 
Northern  B.  Oo.  30  N.  J.  L.  18S;  Galena  d  C. 
U.  B,  Co.  V.  Loomis,  18  111.  548,  56  Am.  Dec. 
471;  Ohio  d  M,  B,  Oo.  v.  Eaves,  42  111.  288; 
Dodge  v.  Burlington,  0,  B,  d  M,  B.  Co.  34 
Iowa,  276;  Arts  v.  Chicago,  B,  L  d  P,  B.  Co. 
84  Iowa,  158,  38  Iowa.  293,  44  Iowa,  284; 
Payne  y,  Chicago^  B.  L  d  P.  B.  Co.  39  Iowa, 
523.  44  Iowa,  236, 9  Am.  Ry.  Rep.  176;  Lang 
Y,  Holiday  Creek  B,  d  CoaiMin.  Oo.  49  Iowa, 
469;  Brown  v.  Buffalo  d  S.  L.  R  Oo.  22  N. 
Y.  191;  Havens  v.  Erie  B,  Co.  41  N.  Y.  296; 
Cosgrove  v.  Nelo  York  Cent,  d  H  B.  B.  Co.  18 
Hun.  329;  Barringer  v.  New  York  Cent,  d  H. 
B,B.  Co.  18  Hun,  398;  Pakalinsky  v.  New 
York  Cent,  d  H.  B.  B.  Co.  82  N.  Y.  424;  Mem- 
phis d  0.  B.  Co.  V.  Bibb,  37  Ala.  699;  Chicago 
dA.B.  Co.  V.  McDanieis,  63  111.  122;  Chica- 
go, B.  dQ.  B  Co.  V.  Van  Patten,  64  111.  510; 
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CUtago  A  A.  R.  Co.  v.  Henderson,  66  111.  494: 
Toledo,  W.  A  W.  R,  Co.  v.  Jones,  76  111.  311; 
Toledo,  W,  d  W.  R.  Go,  v.  Durkin,  Id.  395; 
IllinoU  Cent.  R.  Co.  v.  Hetherington,  83  III. 
510;  Ht/rn  v.  Baltimore  d  0.  R.  Co.  54  Fed. 
Rep.  801;  Cleveland,  C.  C.  &  St,  L.  R.  Co.  v. 
Ricliey,  43  111.  App.  247;  Kraun  ▼.  WaUkill 
VaUey  R,  Co.  69  Hun,  482;  Chicago  d  N.  W. 
R.  Co,  V.  Hatch,  79  111.  137;  Chicago  d  R.  1.  R. 
Co.  V.  McKean,  40  111.  218;  Chicago,  B.  d  Q. 
R.  Co.  V.  Lee,  60  HI.  501;  2  Rorer,  Rail- 
road a,  pp.  1009,  1010,  citiDg  Chicago,  B,  d  Q. 
R,  Co.  V.  Harwood,  80  El.  88;  Lake  Shore  d 
M.  8.  R  Co.  V.  Sunderland,  2  111.  App.  807; 
Fletcher  y.  Atlantic  d  P.  R.  Co.  64  Mo.  484; 
fjcdvke  V.  8t.  Lovis  d  L  M,  R.  Co,  4  Mo.  App. 
485;  Langan  v.  St,  Louis,  L  M.  d  S.  R.  Co. 
6  Mo.  App.  811;  Chicago,  R.L  d  P.  R.  Co. 
Y.  Houston,  95  U.  8.  697.  24  L.  ed.  642. 

The  omission  to  make  such  signals,  if  re- 
quired by  statute,  would  uot  render  the  com- 
pany absolutely  liable  for  injuries  to  persons 
crossing  the  track,  unless  such  injury  results 
from  the  omission  alone,  without  the  negli- 
gence of  the  party  injured. 

Spencer  y.  Illinois  Cent.  R.  Co.  29  Iowa,  55; 
Art9  Y.  CJiicago,  R.  L  dP,  R,  Co,  supra. 

Nor  would  the  absence  of  such  statute  ex- 
cuse the  company  from  making  such  signals 
under  all  circumstances. 

Ibid, 

The  failure  of  a  railway  company  to  com- 
ply with  the  statute  by  ringing  the  bell,  etc.,  at 
a  crossing  will  not  render  it  uable  to  damages 
for  an  injury  sustained  by  a  person  crossing 
the  track  at  such  crossing,  who  has  gone  up- 
on the  track  without  looking  for  an  approach- 
ing train. 

Mrnst  Y.  Hudson  River  R.  Co.  32  Barb. 
159,  89  N.  Y.  61,  100  Am.  Dec.  405; 
Wilcox  Y.  Rome,  W.  d  0,  R.  Co.  Id.  358, 
100  Am.  Dec.  440;  Harty  v.  Central  R.  Co. 
<?/  N.  J.  42  N.  y.  468;  Havens  v.  Erie  R. 
Go.  41  N.  Y.  296;  Baxter  y.  Troy  d  B.  R. 
Co.  Id.  502;  O&rton  y.  Erie  R,  Co.  45  N.  Y. 
660;  Dantcomb  v.  Buffalo  d  8,  L.  R.  Co.  27 
Barb.  221;  Hanens  v.  Ene  R.  Co.  58  Barb.  828; 
Ernst  Y.  Hudi^on  River  R.  Co.  19  How.  Pr. 
305,  24  How.  Pr.  97,  31  How.  Pr.  637,  note,  35 
How.  Pr.  641,  note,  32  How.  Pr.  61,  262, 
86  How.  Pr.  84,  3  Abb.  Pr.  N.  S.  82;  Steves 
Y.  Oswego  d  S.  R.  Co.  supra;  Central  R.  d 
Bkg.  Co.  Y.  Letcher,  69  Ala.  106,  44  Am.  Rep. 
505,  12  Am.  &  Eng.  R  R  Cas.  115;  Atchison, 
T.  d  S.  K  R.  Co.  V.  Morgan,  31  Kan.  77.  13 
Am.  AEng,  R.  R.  Cas.  499;  Schofleld  v.  Chica- 
go,  M.  d  St.  P.  R.  Co.  114  U.  8.  6l5,  29  L.  ed. 
224,  19  Am.  <&  Eng.  R.  R.  Cas.  853;  Wabash, 
:<  L.  d  P.  R.  Co.  Y.  Wallace,  110  HI.  114,  19 
Am.  &  Enjg.  R.  R  Cas.  359;  Eaton  v.  Erie  R. 
Co.  51  N.  Y.  544;  Toledo,  P.  d  W.  R.  Co,  v. 
Riley,  47  111.  514;  Hinckley  y.  Cape  Cod  R.  Co. 
120  Mass.  257. 

When  contributory  negligence  on  the  part 
of  the  plaintiff  is  shown,  the  defendant  is 
only  liable  for  willful  negligence,  which  im- 
plies that  he  has  actual  knowledge  of  the 
plaintiff's  danger. 

Zim>merman  y.  Hannibal  d  St,  J.  R.  Co.  71 
Mo.  476,  2  Am.  &  Ene.  R.  R  Cas.  191;  St, 
Louis,  I.  M.  d  S.  R.  Go,  v.  Freeman,  36  Ark. 
41,  4  Am.  &  Eng.  R  R.  Cas.  »508;  Rains  y. 
St.  r^uin,  L  M.  dS.  R.  Co.  71  Mo.  104,  86AnL 
82L.R  A. 


Rep.  459,  5  Am.  (&  Eni?.  R.  R.  Cas.  610:  .Vary^ 
land  Cent.  R.  Co.  v.  Neubeur.  62  Md.  391,  19 
Am.  &  Eng.  R.  R.  Ca.s.  261;  Little  Rock  d  Ft, 
S.  R.  Co.  V.  Paukhurst,  36  Ark.  371,  5  Am,* 
Eng.  R  R.  Cas  635;  Chicago,  B.  d  Q.  R.  Co. 
V.  Johnson,  103  111.  512,  8  Am.  &  Eng.  R  R 
Cas.  225;  SwigertY,  Hannibal  d  St.  J.  R.  Go, 
75  Mo.  475,  9  Am.  &  Eng.  R  R  Cas.  S22; 
TarnaU  v.  St.  Louis,  K,  C,  d  N.  R.  Co,  7^ 
Mo.  575.  10  Am.  &  Eng.  R  R  Cas.  726. 

The  court  erred  in  allowing  any  evidence  t» 
be  introduced  in  regard  to  the  railway  com- 
pany blockading  streets  or  wagon  roads  in  the 
town  of  Nam  pa  at  any  time  or  place  other  than 
when  and  where  plaintiff  was  injured. 

Oahagan  v.  Boston  d  L.  R.  Co.  1  Allen,  187, 
79  Am.  Dec.  724;  Peoria  dP.U.R  Co.  v.  Qay- 
berg,  107  111.  644;  2  Rice.  Ev.  p.  1108;  United 
States  Y.  Buchanan,  49  U.  8.  8  How.  83.  102, 
12  L.  ed.  997, 1004;  MiatyY.  Union  Pae.  R.  Co, 
4  L.  R  A.  409,  2  Idaho,  442. 

The  court  erred  in  allowing  plaintiff  to  show 
the  habit  or  custom  that  prevailed  among  tb» 
peoplCiOf  the  town  of  Nampa  at  and  before  fcod 
after  the  time  of  the  injury  of  Rumpel  regard- 
ing the  climbing  over,  passing  through  or  un- 
der cars  of  defendant,  when  they  were  block- 
ading streets  of  said  town. 

Hill  V.  Portland  d  R,  R.  Co,  55  Me.  438. 9» 
Am.  Dec.  601, 606,  note;  HiUerY, McCartney M 
Ala.  501;  Hinckley  y.  Barnstable,  109  Mass.  126; 
Latorence  v.  Hudson,  12  Heisk.  671;  Deeiing, 
Neg.  g  9,  and  cases  cited;  Cleveland  v.  ^'ew  Jer- 
sey S,  B.  Co.  5  Hun.  528;  SewalTs  Falls  Bridtm 
Co.  Y,  F%sk,28  N.  H.  171:16  Am.  &  Eng. 
Encyclop.  Law,  p.  462,  citing  Maxwell  y.  Eos- 
on,  1  8tew.  (Ala.)  514;  Stimson  y.  Jackson,^ 
N.  H.  138;  2  Am.  &  Eng.  Encyclop.  Law.  891^ 
title.  Carriers  of  Passengers;  Clarke's  Browne, 
Usages  &  Customs,  §  107  et  seq. ;  Goumor  y. 
Withers,  5  Gratt.  24.  50  Am.  Dec  99,  note; 
Boon  V.  The  Belfast,  40  Ala.  184.  88  Am.  Dec. 
761;  Denver,  S.  P.  d P.  R.  Oo.y.  IHckard.S Cola 
163,  18  Am.  <&  Eng.  R  R  Cas.  284;  2  Rice,  £▼. 
p.  1108. 

Mr.  T«  D.  Caha1an»  for  respondent: 

Defendant's  negligence — contributory  negtt* 
gence — approximate  cause  of  the  injur}— ara- 
aU  questions  of  fact  for  the  jury  and  not  for 
the  court. 

8hearm.  &  Redf .  Neg.  g  8. 

When  the  negligence  of  the  defendant  fk 
proximate,  and  that  of  the  plaintiff  remote,  tbe 
action  can  then  well  be  sustained,  although 
the  plaintiff  is  not  entirely  without  fault. 

Needham  v.  San  Francisco  d  S.J.R.  Co.  87 
Cal.  419;  Kerwhaeker  ▼.  Cleveland,  C.d  C.  B. 
Co.  3  Ohio  8t.  172. 62  Am.  Dec.  246;  Cleveland, 
C.  d  C.  R.  Co.  Y.  Elliott,  4  Ohio  St.  474:  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  8.  419.  422,  86  L. 
ed.  490,  491;  Central  Pass.  R.  Co,  v.  Kuhn,9^ 
Ky.  578;  Inland  d  S.  CoasUng  Co,  v.  TiAMh, 
189  U.  8.  561-558,  85  L.  ed.  270-272.  andca&e* 
cited. 

Persons  are  not  debarred  from  using  a  street 
because  a  train  of  cars  is  on  the  street— Lrein- 
men  must  look  out;  ringing  the  bell  and  blow- 
ing the  whistle  is  not  sufficient. 

Robinson  y.  Western  Pae.  R,  Go.  48  Cal.  409; 
EcKeever  y.  Market  Street  R.  Go.  59  Cal.  295. 

Where  the  statute  is  not  complied  with  tb» 
contributory  negligence  of  the  plaintiff  cul8iu> 
figure,  except  in  mitigation  of  damages. 
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ChsMpeake,  0.  A  8.  W.  R.  Co.  v.  Foster,  88 
Tenn.  671;  NaikviUe  d  0,  B.  Co,  y.  Smith,  6 
Heisk.  176;  BaiWoad  Go.  ▼.  Walker,  U  Heisk. 
885;  NashmUe  dt  C.  B.  Co,  v.  Nowlin,  1  Lea, 
628;  BiU  y.  Louisville  d  N.  B.  Co.  9  Heisk. 
827,  45  Am.  &  £Dg.  R.  R.  Cas.  61,  note;  To- 
ledo, W,  dbW.B.  Co.  V.  Jones.  76  Dl.  811;  Hartp 
▼.  Central  B.  Co.  ofN.  J.  42  N.  Y.  468;  fia?*- 
daU  V.  Baltirnore  iO.B.  Co.  109  U.  S.  478,  27 
L.  ed.  1008.  45  Am.  &  Eng.  R.  R.  Cas.  p.  86, 
note. 

A  company  is  responsible  under  statute  if  it 
neglects  to  comply  with  the  statute. 

Western  &  A.  B.  Co.  y.  Jones,  65  Ga.  631,  8 
Am.  &  Dng.  R.  R.  Cas.  267;  Georgia  B  Co.  y. 
Williams,  74  Qa.  728;  Central  R.  &  Bkg.  Co.  y. 
Baiford,  82  Ga.  400,  87  Am.  &  Eng.  R.  R.  Cas. 
481:  Saldana  y.  Galteston,  H.  d  8.  A.  R.  Co. 
48  Fed.  Rep.  862;  Spicer  v.  Chesapeake  A  0.  B. 
Co.  11  L.  R.  A.  885,  84  W.  Va.  514,  45  Am. 
A  Eug  R.  R.  Cas.  28;  Central  Branch  Union 
JPae.  B.  Co.  y.  Behigh,  28  Kan.  852. 

A  person  guilty  of  negligenoe  should  be  held 
responsible  for  all  the  consequences  which  a 
prudent  and  experienced  man,  fully  acquainted 
with  all  the  circumstances  which  in  fact  existed, 
whether  they  could  haye  been  ascertained  by 
reasonable  diligence  or  not,  would  have  thought 
mt  the  time  of  the  negligent  act  reasonably  pos- 
sible to  follow,  if  they  had  been  suggested  to 
his  mind. 

Sbearm.  &  Redf.  Neg.  g§  26,  29,  and  cases; 
Jjotcery  y.  Manhattan  B.  Co.  99  N.  T.  158,  52 
Am.  Rep.  12;  Cooley,  Torts,  p.  71,  and  cita- 
tions. 

No  statute  is  necessary  to  make  a  railroad 
company  liable  for  failure  to  run  trains  with 
care  and  caution  at  m  highway  crossing;  and 
the  duty  of  the  company  may  require  due 
warning  of  the  approach  of  the  train  by  whis- 
tle or  bell,  or  in  some  other  way. 

Vandetoater  v.  New  York  dblf.  E.B.  Co.  18 
L.  R.  A.  771,  135  N.  Y.  583. 

It  is  the  duty  of  a  railroad  company,  before 
starting  a  train  which  has  been  standing  across 
a  street,  in  a  city  or  town,  and  through  which 
persons  are  climbing  oyer  couplings,  to  give 
some  warning  of  the  starting  to  those  persons 
who  are  in  a  place  of  danger. 

Burger  y.  Missouri  Pae.  B.  Co.  112  Mo.  288. 

Failure  to  ring  the  bell  upon  a  railroad  train 
in  compliance  with  m  city  ordinance,  is  negli- 
gence per  se. 

MeeksY.  Southern  Pae.  B.  Go.  56  Cal.  518. 

Where  it  appears  from  the  eyidence  that  the 
plaintiff  exercised  such  care,  and  could  haye 
avoided  the  injury  had  the  signals  availed  to 
warn  him  of  danger,  m  recovery  may  be  sus- 
tained. 

Chicago  db  E.  L  B.  Co.  y.  Boggs,  101  Ind.  522, 
61  Am.  Rep.  761;  Casey  y.  New  York  Cent,  dt  H. 
B.  B.  Co.  78  N.  Y.  518;  miaiber  y.  8t.  Paul,  M. 
dbM.  B.  Co.  28  Minn.  108;  Pennsylvania  B.  Go. 
Y.  Weber,  76  Pa.  157, 18  Am.  Rep.  407. 

Mr.  J.  W.  Badg^er  also  for  respondent. 

Morgsokp  J.,  deliyered  the  opinion  of  the 
court: 

The  record  presents  to  us  a  **  statement  on 
motion  for  new  trial, "  which  contains  what 

Surports  to  be  a  statement  of  all  the  evi- 
ence  in  the  case,  together  with  the  objec- 
tions to  the  admission  of  eyidence,  the  rul- 
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ings  of  the  district  court  thereon,  and  the 
exceptions  thereto.  Appended  to  the  state- 
ment is  the  following  certificate :  ''  State  of 
Idaho,  County  of  Ada — ss.  At  chambers, 
this  statement  settled  and  allowed  in  the 
presence  of  Edgar  Wilson,  attorney  for  de- 
fendant, and  T.  D.  Cabal  an,  attorney  for 
plaintiff,  to  which  ruling  and  action  of  the 
undersigned  the  plaintiff,  by  his  said  coun- 
sel, then  and  there  excepted,  for  the  reason 
that  the  alleged  exception  to  errors  of  law 
as  alleged  occurring  during  the  trial  of  said 
action  were  not  taken  in  accordance  with  sec- 
tion 4426,  Revised  Statutes  of  Idaho.  Sep- 
tember 21,  1898.  E.  Nugent,  Jud^e.**  It 
would  seem  that  upon  the  trial  of  said  cause 
a  stipulation  was  entered  into  by  the  counsel 
for  the  several  parties  "th&t  any  exception 
taken  during  the  trial  of  said  cause  may  bo 
settled  at  any  time  within  twenty  days  sub- 
sequent to  the  termination  of  said  trial, 
without  reducing  the  same  to  writing,  and 
settling  the  same  at  the  time  they  are  made 
in  said  trial."  It  is  claimed  by  respondent 
that,  as  no  bill  of  exceptions  was  ever  served 
or  settled  on  the  part  of  the  defendant,  such 
exceptions  cannot  now  be  considered  or  re- 
viewed by  this  court,  although  they  appear 
in  the  statement  on  motion  for  a  new  trial, 
and  settled  by  the  district  judge,  and  were 
heard,  considered,  and  passed  upon  by  said 
judge  upon  said  motion.  Section  4426,  Rev. 
Stat.  Idaho,  contains  the  following  provis- 
ion: "Except  as  provided  in  the  next  sec- 
tion, the  exception  must  be  taken  and  settled 
at  the  time  the  decision  is  made,  and  no  or- 
der of  court  shall  be  made  for  the  settlement 
of  such  exception  at  any  other  time,  except 
by  the  agreement  of  both  parties.  When  an 
exception  is  taken,  the  court,  judge,  tribu- 
nal, or  judicial  officer  shall  allow  sufficient 
time  for  the  reduction  to  writing,  and  settle- 
ment of  the  same,  and  in  case  such  time  shall 
not  be  allowed,  or  such  exception  shall  not 
be  fairly  settled,  the  facts  may  be  shown  by 
affidavit  and  the  party  taking  such  exception 
may  apply  to  the  court,  or  tribunal,  to  which 
an  appeal  lies,  in  the  action  or  proceeding, 
to  settle  the  same  fairly,  according  to  the 
facts,  and  when  so  settled,  the  same  shall 
become  a  part  of  the  record  in  such  action  or 
proceeding."  The  paragraphs  above  quoted 
were  interpolated  into  section  4426  by  an  a(it 
of  the  territorial  legislature  of  January  81, 
1887.  The  statutes,  as  they  stood  prior  to 
this  amendment,  were  amply  sufficient  to 
preserve  all  the  rights  of  litigants.  But 
nevertheless  it  is  the  statute,  and  so  long  aa 
it  remains,  and  counsel  see  fit  to  avail  them- 
selves of  its  provisions,  the  court  must  rec- 
ognize and  enforce  it.  By  the  provisions  of 
section  4426,  as  above  cited,  where  all  excep- 
tions are  settled  at  the  time  they  are  made, 
it  would  seem  that  nothing  further  is  required 
at  the  hands  of  the  trial  court,  as  to  the  set- 
tlements of  exceptions.  Each  exception, 
when  so  settled,  is  a  "bill  of  exceptions,* 
and  as  such  may  be  embodied  in  the  state- 
ment on  motion  for  a  new  trial,  or  may  be 
the  sole  basis  of  a  motion.  The  view  that 
the  amendment  of  January  81,  1887,  was  a 
mere  act  of  expediency  is  apparent  when  we 
consider  ib&t  section  4480,  which  provides  for 


780 


Idaho  SupiusBiB  Coubt. 


the  sottlement  of  bills  of  exceptions  was  al- 
lowed to  remain  undisturbed.  We  cannot 
flay  that  there  is  necessarily  any  conflict  be- 
tween sections  4426  and  4430.  The  conten- 
tion of  counsel  for  the  respondent  would  seem 
to  be  that,  as  no  exceptions  were  settled  as 
provided  in  sections  4426  or  4430,  therefore 
cone  can  be  reviewed  by  this  court.  We 
think  counsel  are  wrong  in  this  contention. 
Section  4820,  He  v.  Stat.  Idaho,  provides 
what  papers  it  is  requisite  for  the  party  ap- 
pealing to  furnish  the  court  upon  an  appeal 
from  an  order  granting  or  overruling  a  mo- 
tion for  a  new  trial,  to  wit,  **the  papers  des- 
ignated in  section  4443  of  this  Code."  Re- 
ferring to  section  4443,  we  find  that  the 
papers  designated  therein  are :  "The  judg- 
ment roll  and  the  affidavits,  or  the  records 
and  files  in  the  action,  or  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  used  on  the 
hearing,  with  a  copy  of  the  order  made,  shall 
constitute  the  record  to  be  used  on  appeal 
from  the  order  granting  or  refusing  a  new 
trial,"  etc.,  and  the  provisions  of  this  sec- 
tion seem  to  have  been  substantially  com- 
plied with  in  the  case  under  consideration. 
The  error  into  which  counsel  seem  to  have 
fallen  is  in  assuming  that  it  is  only  by  a 
compliance  with  the  provisions  of  section 
4426  that  exceptions  taken  in  the  district 
court  can  be  brought  before  the  appellate 
court.  The  incorporation  of  the  exceptions 
in  a  statement  used  on  motion  for  a  new  trial 
has  always  been  considered  under  the  Code 
a  proper  and  legitimate  method  of  bringing 
the  same  before  this  court  for  review.  The 
method  of  bringing  cases  here  upon  bills  of 
exception  is  only  an  additional,  and  fre- 
quently more  convenient  and  expeditious, 
one  than  that  by  statement ;  but  either  method 
is  effectual. 

The  next  question  which  the  court  is  called 
upon  to  consider  is  the  sufficiency  of  the 
complaint.  It  would  appear  at  first  sight 
that  the  plaintiff  has  pleaded  himseK  out  of 
court,  inasmuch  as  he  has  stated  that  he  was 
compelled  to  and  did  pass  under  the  freight 
cars  of  the  defendant  while  they  were'' so 
blockading  the  street  as  above  alleged.  It 
is  difficult  to  conceive  how  the  plaintiff 
could,  in  the  prosecution  of  his  ordinary  oc- 
cupation, be  compelled  to  pass  under  the 
freight  cars  of  the  defendant,  as  there  could 
hardly  be  such  a  condition  of  things  that  it 
would  not  be  possible  for  the  plaintiff  to  go 
around  the  train  instead  of  under  it.  It 
would  also  seem  that  there  could  hardly  be 
«  condition  of  things  existins^  where  in  pass- 
ing under  one  of  the  cars  oi  a  freight  train 
it  would  not  necessarily  be  contributory  neg- 
ligence, and  bar  a  recovery.  We  are  not  pre- 
pared to  say,  however,  that  under  this  com* 
plaint  a  state  of  facts  could  not  be  proven 
which  would  entitle  the  plaintiff  to  recover, 
and  therefore  sustain  the  court  below  in  over- 
ruling the  demurrer.  Should  the  motion  for 
nonsuit  have  been  granted,  the  evidence  on 
the  part  of  the  plaintiff  having  been  fully 
taken,  and  appearing  on  the  record  in  the 
transcript  herein,  and  no  evidence  beinff  of 
fered  on  the  part  of  defendant?  The  defend- 
ant interposed  its  motion  for  nonsuit  on  the 
ground  that  the  facts  as  proven  do  not  entitle 
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the  plaintiff  to  recover;  that  plaintiff 
guilty  of  such  contributory  negligence  aa 
would  bar  a  recovery.    The  testimony  shows 
beyond  controversy  the  following  facts  sub- 
stantially :    That  on  the  20th  day  of  Juoe, 
1890,  the  defendant  permitted  and  caused  a 
train  of  freight  cars,  with  an  engine  thereto 
attached,  to  stand  upon  its  track  in  such  way 
as  to  blockade  F  street  in  the  town  of  Kampa, 
in  this  state ;  that  the  train  was  permitted  to 
so  remain  half  an  hour  to  an  hour  and  a 
half, — precise  time  not  proven.     Plaintiff 
was  a  laborer,  and  was  working  in  a  liveiy 
and  feed  stable.    On  that  morning  he  was 
called  to  breakfast  about  half  past  7.     When 
he  was  called  to  breakfast  he  passed  under 
the  cars,  going  and  again  coming  back  to  the 
stable.     ^ After  going  back  to  the  bam, "  he 
says,  ^'I  was  told  to  go  and  fix  a  wind  pump. 
I  had  to  cross  on  F  street  again,  and  passed 
under  the  car.    I  then  had  to  go  back  for  a 
bolt,  passed  under  again."    In  short,  defend- 
ant states  that  he  went  under  the  cars  that 
morning  three  times  and  back  three  times, 
in  all  he  passed  under  the  cars  six  times. 
There  was  nothing  to  hinder  plaintiff  pass- 
ing around  the  train  at  either  end  at  any 
time,  except  that  it  was  inconvenient,  and 
took  too  much  time.    He  could  have  passed 
around  the  train  by  walking  100  to  185  yards 
and  back.    Plaintiff  was  an  adult,  and  in 
possession  of  all  his  faculties.     When  plain- 
tiff attempted  to  pass  under  the  cars  the  sixth 
time,  the  engineer  started  the  train  up,  with- 
out ringing  the  bell  or  blowing  the  whistle ; 
at  least  the  witnesses  state  that  they  did  not 
hear  either  whistle  or  bell.    Plaintiff  was 
caught  by  the  wheels,  and  his  leg  crushed. 
The  law  in  regard  to  cases  of  a  similar  char- 
acter is  well  settled.     We  quote  a  few  of  the 
many  cases  at  hand.     When  by  law  ringing 
the  bell  and  sounding  the  whistle  are  re- 
q^uired  in  approaching  and  passin&r  over  pub- 
lic crossings,  the  omission  thereof  amounts 
to  actual  negligence  on  the  part  of  the  com- 
pany.    But  such  omission  and  negligence 
do  not  render  the  company  liable   for  in- 
juries received  at  such  crossings,  unless  the 
omission  be  the  cause  thereof  or  contribute 
thereto,  without  contrib^^tory  negligence  of 
the  injured  party,  if  in  those  states  where 
the  doctrine  of  contributory  negligence  pre- 
vails.   2  Korer,  Railroads,  1006.  It  is  such 
gross  negligence  and  want  of  care,  and  so 
reckless  an  act,  for  a  person  to  pass  under 
the  cars,   though  standing  still  at  the  in- 
ception of  the  effort,  that  if  an  injury  is  re- 
ceived in  the  attempt  a  recovery  cannot  be 
had  against  the  company  for  the  same,  even 
if  the  cars  be  suddenly  started  without  giv- 
ing the  usual  signal  for  starting  and  thereby 
cause  the  injury.    2  Rorer,  Railroads,  1130; 
Afemphis  dt  0,  R,  €h.  v.    Ck^peland,  61  Ala. 
380.     Negligence  in  the  railroad  company  in 
giving  the  signals  or  in  omitting  signals  of 
any  kind  will  not  excuse  plaintiff's  omission 
to  be  diligent  in  sudi  use  of  his  own  means 
of  avoiding  danger ;  and  where,  by  such  use 
of  his  senses,  the  traveler  might  avoid  dan- 
ger,   notwithstanding  the  neglect  to  cive 
signals  or  warning,  his  omission  is  contribu. 
tory  negligence,  and  should  be  so  peremp. 
torlly  declared  by  the  court;  and,   whORs 
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f^Toof  of  this  is  clear,  the  plaiotiff  thus  neg- 
igent  should  be  nonsuitea.  Ermt  v.  Hud- 
wn  Rif>er  E,  Co.  89  N.  T.  68,  100  Am.  Dec. 
405.  The  doctrine  of  contributory  negli gence 
has  been  recognized  as  the  true  doctrine  by 
this  court  in  the  case  of  Snyder  y.  VioUt 
Min.  dt  Smelting  Go.,  2  Idaho,  777.  The  rule 
may  therefore  be  formulated  in  these  terms : 
Where  the  person  injured,  or  the  plaintiff, 
or  any  person  whose  negligence  is  attribu- 
table to  the  plaintiff,  has  so  far  contributed 
to  the  injury  by  his  want  of  ordinary  care 
that,  but  for  such  want  of  ordinary  care  on 
his  part,  the  injury  would  not  have  been 
done,  the  railway  is  not  liable  to  the  plain- 
tiff in  damages  for  such  in j  ury.  Thus  stated, 
the  rule  is  supported  by  innumerable  au- 
thorities. Patterson,  Rai  1  way  Accident  Law, 
pp.  46,  47,  and  a  large  number  of  cases 
there  cited.  The  reason  for  the  rule  seems 
clearly  to  be  as  follows :  The  reason  why, 
in  cases  of  mutual  concurring  negligence, 
neither  party  can  maintain  an  action  against 
the  other,  is  not  that  the  wrong  of  the  one  is 
set  off  against  the  wrong  of  the  other ;  it  is 
that  the  law  cannot  measure  how  much  of 
the  damage  suffered  is  attributable  to  the 
plaintiff's  own  fault.  If  he  were  allowed  to 
recover,  it  might  be  that  he  would  obtain 
from  the  other  party  cotnpensation  for  his 
own  misconduct.  Patterson,  Railway  Acci- 
dent Law,  47 ;  Eeil  v.  Qlanding,  42  Pa. 
498,  498,  82  Am.  Dec.  587.  Contributory 
negligence  is  therefore  defined  to  be  that 
want  of  reasonable  care  upon  the  part  of  the 
person  injured  which  concurred  in  the  negli- 

fence  of  the  railway  in  causing  the  injury, 
atterson,  Railway  Accident  Law,  48.  The 
number  of  authorities  that  might  be  quoted 
in  support  of  this  doctrine  leayes  no  doubt 
that  it  is  founded  upon  correct  principles. 
In  BaueJ^  v.  Uoyd,  81  Pa.  870,  72  Am. 
Dec.  747,  the  court  says  that,  if  the  plaintiff 
is  an  adult  of  ordinary  prudence  and  discre- 
tion, he  would  haye  no  right  of  action ;  for, 
howeyer  blameworthy  the  defendants  may 
have  been  in  leaving  their  cars  on  the  cross- 
ing, common  prudence  would  have  restrained 
him  from  attempting  to  pass  under  them, 
and  an  adult  would  be  bound  to  use  common 
prudence.    2  Rorer,  Railroads,  1018. 

The  fact  that  it  was  attempted  to  be  proven, 
over  the  repeated  objection  of  defendant,  that 
it  was  the  custom  of  the  people  of  the  town 
of  2^ampa  to  crawl  under  the  cars  when  they 
blockaded  the  streets,  if  fully  proven,  could 
not  have  the  slightest  effect  upon  the  plain- 
tiff's ri^ht  to  recover,  as  a  custom  of  the 
people  in  putting  themselves  daily  In  im- 
minent danger  of  their  lives  in  passing  un- 
der cars  blockading  the  streets  with  an  en- 
gine attached  thereto  could  not  excuse  the 
plaintiff  in  his  indulgence  in  conduct  so 
reckless  and  so  wanting  in  ordinary  prudence 
and  care.  While  it  is  improper  and  unlaw- 
ful for  a  railroad  company  to  unnecessarily 
blockade  a  street  of  a  town  or  city  with  its 
cars,  yet  every  man  is  bound  at  his  peril  to 
use  ordinary  care  to  preserve  his  own  life 
and  limbs,  however  unlawful  the  conduct 
of  the  mRents  and  servants  of  the  company 
may  be ;  therefore  all  evidence  of  the  custom 
of  the  people  in  passing  under  the  can  so 
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blockading  the  streets  was  irrelevant  and 
incompetent,  and  should  have  been  excluded. 
The  failure  of  the  plaintiff — an  adult  in  the 
full  possession  of  his  faculties  of  seeing, 
hearing,  and  reasoning — to  exercise  ordinary 
care  to  protect  himself  from  danger  so  im- 
minent will  bar  his  recovery.  The  plaintiff 
cannot  be  relieved  from  the  effects  of  his  own 
negligence  by  the  fact  that  there  is  a  statute 
prohibiting  the  railroad  company  from  ob- 
structing the  streets  with  their  cars,  or 
requiring  the  bell  to  be  rung,  or  whistle 
sounded.  Hudson  v.  WabasJi  W.  R  Co.  101 
Mo.  18.  Bee  also  decisions  cited  above: 
Lake  Shore  d  M.  S.  R.  Co,  v.  Pinchin,  112 
Ind.  592;  2  Thomp.  Neg.  1175;  Seynolde 
v.  Hindman,  82  Iowa,  146.  When,  by  law, 
boll  ringing  and  sounding  the  whistle  are 
required  in  approaching  and  passing  over 
public  road  crossings,  titie  omission  thereof 
amounts  to  actual  negligence ;  but  such 
omission  and  negligence  do  not  render  the 
company  liable  n>r  injuries  received  at  such 
crossings  unless  the  omission  be  the  cause 
thereof  or  contribute  thereto  without  con- 
tributory negligence  of  the  injured  party. 
2  Rorer,  Railroads,  1006;  Beynolda  v.  Hind- 
man,  supra;  Bennsylvania  Co.  y.  Bathgeb,  82 
Ohio  St.  66 ;  Krauee  v.  WdUdU  VaUey  B.  Oo. 
69  Him,  482 ;  Wabash,  St.  L.  ds  R  B  Co.  v. 
Wallace,  110  111.  114,  19  Am.  &  Eng.  R.  R. 
Cas.  859 :  Schofldd  v.  aUcago,  M.  db  St.  P.  R. 
Co.  114  U.  8.  615,  29  L.  ed.  224.  The  omis- 
sion of  the  railway  company  to  give  statutory 
or  other  signals  does  not  render  it  liable  for 
injuries  to  one  who,  in  crossing  its  track, 
fails  to  observe  care  on  his  own  part.  Krauu 
y.  Walkia  VaUey  R  Co.  69  Hun,  488 ;  Atchi- 
son, T.  A  S.  F.  B.  Co.  y.  Morgan,  81  Kan. 
77.  A  railroad  company  and  a  traveler  on 
the  highway  have  correlative  rights.  Nei- 
ther has  a  superior  right,  except  as  it  results 
from  the  difficulties  and  necessities  of  the 
case.  Galena  db  C.  V.  R.  Co.  v.  ZH'^,22  111. 
264.  But,  a  traveler  approaching  a  crossing 
at  the  same  time  as  a  train,  the  traveler  must 
give  way  as  a  matter  of  prudence,  and  be- 
cause the  necessities  of  the  public  are  greater 
than  those  of  any  one  person.  Proof  that  the 
railroad  company  had  blockaded  the  streets 
of  Kampa  at  any  other  time  than  the  time 
when  the  accident  occurred  does  not  prove 
nor  tend  to  prove  that  the  street  was  block- 
aded at  the  time  the  accident  occurred,  nor 
does  it  excuse  the  plaintiff  for  not  exercising 
ordinary  care  and  prudence  in  protecting  his 
own  person,  and  such  proof  should  have  oeen 
excluded.  Oahagan  v.  Boston  dk  L.  B.  Co. 
1  Allen,  187,  79  Am.  Dec.  724.  As  to  cus- 
tom. Neither  habit  of  railroad  company  in 
blockading  the  streets  of  Nampa  nor  habit 
of  people  in  creeping  under  cars  so  blockad- 
ing streets,  can  have  anything  to  do  with  the 
case  at  bar.  These  are  not  such  customs  as 
the  law  recognizes  and  enforces.  Customs 
such  as  are  contemplated  in  the  law  must  be 
certain,  reasonable,  and  ancient,  and  then  in 
some  cases  have  the  force  of  law.  It  is  true 
that  a  railway  company  running  through  the 
streets  of  a  crowded  city,  where  many  people 
are  passing  and  repassing  across  railroad 
tracks  intersecting  the  streets,  are  held  to 
greater  care  in  running  their  trains,    and 
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guarding  the  crossings;  and  It  is  held  that 
railway  companies  must  take  notice  of  the 
fact  that  such  streets  are  frequently  crowded, 
and  therefore  exercise  greater  care.  So,  if 
F  street,  in  the  town  of-  Nampa,  was  much 
frequented  by  the  people,  and  many  were 
accustomed  to  cross  ana  recross  the  railroad 
tracks  on  said  streets,  and  such  facts  were 
known  to  the  companjr,  greater  care  and 
prudence  would  be  required  of  the  company 
in  running  its  trains  across  said  street,  as 
human  life  is  more  yaluable  than  the  busi- 
ness or  time  of  any  individual ;  but,  because 
greater  care  would  be  required  of  the  rail- 
way company,  this  would  not  authorize  the 
individual  to  relax  one  jot  or  tittle  of  the  care 
and  prudence  necessary  to  protect  his  own 
life  or  limb.  Therefore  any  negligence  of 
the  company  in  failing  to  comply  with  stat- 
utory requirements  or  in  failing  to  exercise 
reasonable  care  and  prudence,  does  hot  ab- 
8olye  the  plaintifl  from  the  necessity  of  cx- 


ercisinfr  necessary  care  and  prudence.  We 
are  of  the  opinion,  therefore,  that  plaintiff, 
in  passing  under  the  cars  of  defendant  five 
times  on  the  morning  of  the  accident,  and 
attempting  to  pass  unaer  them  the  sixth  time, 
was  guilty  of  contributory  negligence  of  an 
extraordinary  character,  and  that  such  ne/?li- 
gence  bars  recovery.  The  motion  for  nonsuit 
should  have  been  allowed. 

This  opinion  sufiiciently  indicates  the  er- 
rors in  the  instructions,  and,  as  this  decision 
holds  that  the  nonsuit  should  have  been 
granted,  which  practically  ends  the  case,  -we 
do  not  deem  it  necessary  to  farther  notice  the 
instructions. 

The  judgment  cf  the  lower  court  ii  reoerMtd, 
and  the  cause  remanded,  with  directions  to 
the  lower  court  to  enter  a  judgment  of  non* 
suit.    Costs  awarded  to  defendant. 

Hustont  Oh.  J,f  and  Siillivaii»  J,,  con- 
cur. 
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Christopher  CRISP 

V. 

PORT  WAYNE  &  ELMWOOD  R.  CO., 

Flff.  in  Err. 
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▲  gBanMhee  paying^  into  court  the 
amount  due  the  principal  defendant  in 
advance  of  an  adjudication,  as  allowed 
by  Hovr.  Anno.  Stat,  6  8037,  which  expressly  ex- 
cepts the  sum  of  $^  due  to  a  householder  for 
personal  labor,  does  so  at  his  peril,  unless  the 
principal  defendant  is  estopped  by  circumstances 
from  asserting  his  claim  for  this  exemption,  since 
the  iramishee  may  always  protect  himself  by  his 
disclosure  by  etatmg  at  least  that  he  does  not 
know  whether  the  principal  defendant  is  or  is 
not  a  householder. 

CLoniT  and  Qrcmt^  J  J.,  diasenU 
(February  12^  1804.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  wages 
for  which  defendant  had  been  garnished  at 
the  suit  of  a  third  person,  and  which  in  that 
proceeding  it  had  paid  into  court  for  distribu- 
tion.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meaers.  Edwin  F.  Conely  and  Orl»  B. 
Taylor,  for  plaintiff  in  error: 

The  principal  defendant  has  the  right  to  ap- 
pear and  defend. 

Wilson  V.  Bartholomew,  45  Mich.  41;  Chil- 
cote  V.  Conlry,  86  Ohio  tit.  545;  Ourran  ▼. 
Fleming,  76  Qa.  98. 

Mr.  Lodge  acted  with  entire  propriety  in 
attempting  to  be  heard  in  the  first  garnish- 
ment case  in  Justice  court,  and,  if  the  justice 


refused  to  hear  him,  he  had  an  ample  remedy 
by  certiorari.  That  he  did  not  invoke  its  aid 
is  not  the.  fault  of  the  defendant;  if  the  prin- 
cipal defendant  did  not  take  enough  interest 
in  the  matter  to  protect  his  rights,  certainly 
the  garnishee  defendant,  who  has  no  interest 
whatever,  cannot  be  blamed  for  not  proceed- 
ing. He  bad  ample  notice  of  all  of  the  gar- 
nishments, and  this  is  all  that  could  in  justice 
be  required  of  the  garnishee  defendant. 

Piereo  v.  Ohicago  A  If.  W.  E.  Co.  36  Wis. 
283. 

The  garnishee  defendant  exonerated  itself 
from  liability  by  payment  into  court. 

Melton  V.  Kaneas  City,  Ft.  S.  db  M.  S.  Co. 
39  Mo.  App.  194. 

And  if  Crisp  has  failed  to  assert  his  rights 
promptly  and  vigilantly  when  notified,  he  has 
no  redress. 

lliffv.  Arnott,  81  Kan.  672. 

There  is  no  duty  imposed  on  the  garnishee 
defendant  to  investigate  the  domestic  relations 
of  the  principal  defendant. 

Barber  v.  Hov>d,  85  Mich.  221;  Karp  ▼.  CVtf- 
zens  Ifat.  Bank  of  Saginaw,  76  Mich.  679; 
Moore  v.  Chicago,  B.  I.  d  P.  R.  Co.  43  Iowa, 
385;  Laidlato  ▼.  Morrow,  44  Mich.  547;  /TfW 
V.  Amazon  las.  Co.  of  Cincinnati,  33  Mich. 
400. 

An  exemption  is  a  purely  personal  right 
which  cannot  be  negotiated  or  transferred,  and 
such  defense  must  be  set  up  by  the  principal 
defendant. 

Osboi-ne  v.  ScJiutt,  67  Mo.  712;  Moore  ▼.  Chi- 
cago, R.  1.  dt  P.  R.  Co.  mpra;  Conley  v.  Chit- 
cote,  25  Ohio  St.  320;  Jones  v.  Tracy,  75  Pa. 
417. 

The  question  as  to  whether  a  defendant  is  a 
householder  should  be  determined  by  the  court 
and  not  by  the  garnishee  defendant. 

Moore  v.  Chicago,  R.  LAP.  R.  Co.  tupra; 


NOTB.— The  duty  of  a  flramiehee  to  set  up  the  ex- 
emption  of  the  principal  debtor  or  to  protect  him- 
self by  disoloslnff  at  least  his  lack  of  knowledge 
coDoeminflT  it  is  decided  in  the  above  case  in  ao- 
22  f.   R.  A. 


oord  with  the  welffht  of  anthoritv  as  shown  by  that 
part  of  the  note  tu  Illinois  Cent.  B.  Go.  w.  Smith 
(Miss.)  19  L.  R.  A  680. 
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Sutherland  ▼.  BurriU,  82  Micb.  18;  Maynards 
▼.  Cornweil,  8  Mich.  809;  Newell  v.  Blair,  7 
Micb.  108;  Sexton  v.  ilmcw,  89  Micb.  695. 

Mr.  Frank  T.  Lodg^Ot  for  defeDdant  in 
^rror: 

Garnisbment  proceediDf^s  depend  solely  npon 
statute.  The  construction  of  the  statute  is 
«irict,  and  no  liability  whatever  is  cast  upon 
the  garnishee  defendant  except  by  virtue  of 
express  statutory  provisions. 

People  V.  Cass  County  Circuit  Judge,  89  Micb. 
407;  Sievers  v.  Woodbum  Saroen  Wheel  Co.  48 
Mich.  275;  Blake  v.  Hubbard,  45  Micb.  1;  Ford 
-V.  Detroit  Dry  Dock  Co.  50  Micb.  858;  Folkerts 
T.  Standish,  65  Mich.  468;  Milwaukee  Bridge 
^  Iron  Works  Y.  Brevoort,  78  Micb.  165. 

The  law  favors  exemption. 

Marathon  School  Diet.  No.  4  v.  Gage,  89 
Micb.  484;  WiUon  v.  BarthoUm^e,  45  Mich. 
-41;  Andereon  v.  Odell,  51  Micb.  492;  Drake  v. 
Lake  Shore  dt  M.  S.  R.  Co.  69  Micb.  168;  Cur- 
ran  V.  Fleming,  76  Ga.  98. 

The  statute  makes  this  money  exempt. 

How.  Anno.  Stat,  g  8082. 

Defendant  had  notice  that  plaintiff  was  a 
tiouseholder  and  claimed  this  money  as  ex- 

«IDpt. 

Defendant's  disclosures  as  garnisbee  of 
plaintiff  do  not  even  bint  at  the  fact  of  the  dis- 
posed iDdebtedness  being  exempt  or  claimed 
«B  exempt. 

Defendant  might  bave  disclosed  all  tbe  facts 
and  tbus  bave  been  relieved  from  all  further 
annoyance  from  plaintiff  Fluff. 

Curran  v.  Fleming,  eupra;  Hoeley  v.  Scott 
■59  Mich.  420;  Emmons  v.  Southern  Bell  Teleph. 
di  Teieg.  Co.  80  Ga.  760. 

It  was  defendant's  duty  to  disclose  all  tbe 
facts,  including  plaintiff's  claim  of  exemption 
rights,  or  it  cannot  seek  to  screen  itself  here 
by  relying  on  the  garnishment  proceedings. 

Sexton   V.  Amos,  89  Mich.  695;    Hos^  v. 

Scott  and  Drake  fMke  Shore  dh  M.  8.  R.  Co. 

^wpra;    Mace   v.   Heath,  84   Neb.    54,    790; 

Turner  v.  Sioux  City  db  P.  R  Co.  19  Neb. 

•247;  Coleman  v.  Scott,  27  Neb.  77;  Parker  v. 

Wilson,  61  Vt.  116. 

Tbe  law  regards  garnishment  proceedings 
'with  disfavor  and  construes  strictly  defenses 
-founded  upon  them. 

Maynards  v.  Comwell,  8  Mich.  809;  Wei- 
leister  v.  Manville,  44  Mich.  408;  Iron  Cliffs 
Co.  Y.  Lalms,  52  Micb.  894;  Folkerts  v.  Stand- 
■ish,  supra;  Hanselman  v.  Regel,  60  Micb.  540; 
Farwell  v.  Chambers,  62  Mich.  816;  Sexton  v. 
Amos  and  Drake  v.  Lake  Shore  db  M.  S.  R.  Co. 
^upra. 

Garnishee  defendants  cannot  avail  them- 
flelves  of  payment  of  money  into  court  in  any 
<iase  except  by  virtue  of  express  statutory  pro- 
visions, and  the  only  provision  in  tbe  Michigan 
statutes  expressly  excepts  cases  of  tiiis  kind. 

How.  Anno.  Stat.  §  8087. 

Tbe  garnishee  defendant  cannot  admit  away 
-or  prejudice  his  creditor's  rights  or  tbe  rights 
•of  others. 

Hebel  v.  Amazon  Ins.  Co.  of  Cincinnati,  88 
Mich.  400;  HiHh  v.  Pfeifie.  42  Mich.  81;  Tabor 
T.  Van  Vranken,  89  Mich.  795;  Marathon 
School  DiU.  No.  4  v.  Cage,  supra. 

As  to  tbis  plaintiff,  tbe  garnishment  judg- 
tnents  are  not  res  adjudicata,  and  tbe  monev 
may  be  recovered,  notwitbstanding  tbe  justice'ii 
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release,  although  it  does  not  appear  that  there 
was  any  release  in  this  case. 

Curran  v.  Fletning,  76  (Ja.  98. 

The  defendant  can  claim  no  consideration 
because  it  paid  this  money  into  pourt. 

Tabor  v.  Van  Vranken  and  Emmons  ▼• 
Southern  Bell  Teleph.  db  Teleg.  Co.  supra. 

It  was  not  autborized  to  do  so. 

Marathon  School  Diet.  No.  4  v.  Gage,  Wilson 
V.  Bartholomew,  Anderson  v.  Cdell,  Drake  v. 
Lake  Shore  dt  M.  S.  R,  Co.  and  Ehnmons  v. 
Southern  Bell  Tdeph.  db  Teleg.  Co.  supra. 

Sucb  a  course,  if  sanctioned,  would  work 
great  hardsbip  to  tbis  plaintiff  and  others 
similarly  situated,  and  would  nullify  a  bene- 
ficial and  protective  provision  of  tbe  Jaw. 

Curran  y.  Fleming  and  Bhfnmons  v.  Southern 
BeU  Teleph.  dt  Teleg.  Co.  9upra. 

It  disposes  of  tbe  plaintiff's  money,  to  which 
be  has  a  statutory  rigbt,  without  notice  to  him 
and  without  giving  him  tbe  "day  in  court"  to 
which  even  the  meanest  and  least  deserving 
are  entitled. 

Ibid. 

It  was  not  tbe  intention  of  tbe  framers  of 
tbe  statute  to  exempt  this  money  from  being 
withheld  from  plaintiff  by  means  of  garnish- 
ment proceedings  until  be  should  prove  bis 
right  to  it  by  certiorari  or  other  proceedings  in 
court,  but  to  exempt  it  from  garnishment 
process.  Tbe  provision  of  tbe  statute  is, 
"Nothing  herein  contained  shall  be  applica- 
ble "  etc. 

1  How.  Anno.  Stat.  §  8082;  Wilson  v.  Bar^ 
Iholomew,  Curran  v.  Fleming,  and  Emmons  ▼• 
Southern  BeU  Teleph.  dt  Teleg.  Co.  supra. 

Hookery  J.,  delivered  tbe  opinion  of  tbe 
court : 

Tbe  defendant,  being  garnished  in  a  pro- 
ceeding in  justice's  court  wherein  tbe  plain- 
tiff was  principal  defendant,  disclosed  that 
it  was  indebted  to  the  principal  defendant 
for  bis  personal  labor,  but  was  silent  as  to 
whether  be  was  a  bousebolder.  It  does  not 
appear  that  the  fact  was  within  the  knowl- 
edge of  tbe  garnishee  defendant,  though  there 
was  testimony  tending  to  show  that  it  had 
been  so  informed  by  him.  At  tbe  close  of  the 
examination  tbe  garnisbee  paid  to  tbe  justice 
all  money  that  was  due  to  tbe  principal  de- 
fendant, and  it  was  applied  to  the  judgment 
against  bim.  This  action  was  thereupon 
brought  against  tbe  garnisbee  defendant  by 
the  principal  debtor  to  recover  bis  exemp- 
tions, which  he  claims  that  the  garnishee 
defendant  could  not  lawfully  pay  over  to  the 
justice. 

A  garnishee  proceeding  is  purely  statutory. 
If  tbe  garnishee  would  protect  himself  from 
an  action  by  his  creditor,  be  must  see  that  be 
takes  each  step  in  conformity  to  law.  In 
other  words,  be  cannot  waive  any  rights  of 
the  principal  debtor  without  incurring  a  per- 
sona^ liability.    HirthY.  Pfeifle,  42Mrch.  81. 

Tbe  proceeding  is  statutory,  and  in  dero- 
gation of  tbe  common  law,  and  the  statute 
must  be  strictly  followed,  to  bind  tbe  prin- 
cipal defendant.  Maynards  v.  Comwell,  3 
Micb.  809;  People  v.  Cass  County  Circuit 
Judge,  89  Micb.  407 ;  Sievers  v.  Woodbum  Sar- 
ven  Wheel  Co.  48  Micb.  275 ;  FMl  y.  Detroit 
Dry  Dock  Co.  60  Mich.  868. 
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In  Hamelman  ▼.  Kegel,  60  Mich.  540,  this 
court  said  :  **  The  proceedings  under  the  gar- 
nishee statutes  are  in  derogation  of  the  com- 
mon law.  Not  only  must  the  statutes  be 
strictly  construed,  but  there  is  no  authority 
for  any  action  or  prohibition  of  action  out- 
side of  them.** 

Section  8032,  How.  Anno.  Stat.,  says  that 
the  act  shall  not  apply  to  $25  of  the  amount 
due  the  principal  deiendant,  where  he  is  a 
householaer,  and  tlie  demand  was  for  his  per- 
sonal labor ;  and  section  8087,  which  permits 
payment  of  any  sum  to  the  justice  in  adyance 
of  the  adjudication,  expressly  excepts  this 
labor  claim. 

As  the  right  did  not  exist  independent  of 
the  statute,  and  as  the  statute  does  not  compel 
it,  but  on  the  contrary  expressly  denies  it,  I 
think  the  payment  of  such  sum  is  at  the  peril 
of  the  garnishee,  unless  circumstances  create 
an  estoppel  which  should  preclude  the  prin- 
cipal deiendant  from  asserting  such  claim 
against  the  garnishee.  It  may  be  said  that 
this  is  a  hardship  upon  the  garnishee ;  that  he 
must  determine  at  his  peril  whether  the  prin- 
cipal defendant  is  or  is  not  the  householder, 
when  he  may  haye  no  means  of  ascertaining 
the  fact.  It  may  be  admitted  that  the  law 
might  be  improved^  but  the  hardship  is  not  a 
necessary  one.  There  is  no  law  that  compels 
a  garnishee  to  determine  the  question,  and  to 
testify  accordingly.  He  may  state  any  fact 
that  has  come  to  his  knowledge,  by  hearsay 
or  otherwise ;  and  it  is  his  duty  to  do  so, 
under  the  repeated  decisions  of  this  court. 
Drake  y.  Lake  Shore  ^  M.  8,  B,  Go.  69  Mich. 
168 ;  J3exta7i  y.  Amaa,  89  Mich.  695. 

He  may  always  safely  state  that  he  does 
not  know  whether  the  principal  defendant  is 
the  householder,  and,  until  it  appears  that  he 
is  not,  the  labor  claim  is  secure ;  for,  unless 
the  disclosure  shows  a  clear  liability  of  the 
fund  to  the  process,  it  cannot  be  reached. 
People  y.  OasM  County  Circuit  Jvdge,  89  Mich. 
407 ;  Sexton  Y.Amos,  supra;  Lyon  y.  Kneeland, 
58  Mich.  670 ;  NeweU  y.  Blair,  7  Mich.  108 ; 
Thomas  y  Sprague,  12  Mich.  120 ;  Wellover  y. 
Soule,  80- Mich.  481 ;  Hewitt  y.  Wagar  Lumber 
Co.  88  Mich.  701 ;  BackUy  y.  Kanitz,  89  Mich. 
9^S\  Spears  Y,  Chapman,  48  Mich.  541 ;  Weirich 
V.  Seribner,  44  Mich.  78 ;  Lorman  y.  Phanis^ 
Ins.  Co.  88  Mich.  65. 

Thus  it  is  seen  that  the  garnishee  may  al- 
ways protect  himself  by  his  disclosure,  and 
he  may  perhaps  do  the  same  by  giying  the 
principal  defendant  an  opportunity  to  appear 
and  defend  the  suit  against  the  garnishee, 
without  which  the  fund  cannot  be  reached 
unless  he  chooses  to  pay  it  to  the  Justice. 
But  there  is  no  room  for  an  estoppel  here, 
because  the  illegal  payment  was  not  made  in 
reliance  on  any  representation  of  the  princi- 
pal defendant,  but  of  defendant's  own  yoli- 
tion. 

The  judgment  will  be  afflnmed. 

McGrath,  Ch.  J. ,  and  Mont^meiyt  J., 

concurred  with  Hooker*  </. 

Lon^t*/.,  dissenting: 

On  January  2,  1892,  Morris  Fluff  com- 
menced suit  in  justice's  court  by  summons 
against  the  plaintiff,  and  on  January  21,  a 
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judgment  was  entered  by  consent  against  the 
plaintiff  for  $47  damages  and  $1.50  costs. 
On  commencement  of  suit  the  defendant  com- 
pany was.  garnished, — ^the  plaintiff  being  » 
street- car  driyer  in  its  employ, — and  on  July 
14,  the  company  paid  the  amount  due  Crisp, 
$11.90,   into  court,  and  filed  a  disclosure,. 
stating  that  that  amount  was  due  plaintiff  at 
the  time  of  the  seryice  of  the  writ  of  garnish- 
ment.   Subsequently,  the  defendant  com  pany 
was  garnished  four  times  upon  that  judg- 
ment, and  made  disclosures  each  time,   and 
paid  the  money  due  him  into  court.     The 
disclosures  contained  no  statement  that  Crisp 
was  a  householder.    On  each  occasion,  Crisp 
was  notified  by  the  paymaster  of  the  defend- 
ant company  that  his  pay  had  been  garnished 
by  Fluff  in  the  suit  before  the  justice,  within 
three  or  four  days  after  the  seryice  of  the  writ, 
and  in  time  for  him  to  appear  before  the  jas- 
tice  and  protect  his  interest.     On  March  8, 
1892,  when  the  third  writ  of  garnishment  was 
served.  Crisp  gaye  written  notice  to  the  de- 
fendant company  that  he  was  a  householder. 
On  one  occasion.  Crisp  claims  that  the  pay- 
master asked  him  if  he  was  a  householder,, 
when  he  told  him  that  he  was;   and   the 
paymaster  then  instructed  him  that  all  he  had 
to  do  was  to  go  to  the  justice  court,  and  make 
a  demand  for  his  money,  and  he  would  get  it. 
The  paymaster,  howeyer,  denies  that  such 
conyersation  occurred.    Crisp  claims  that  he 
called  at  the  justice  court,  and,  it  bein^  near 
the  hour  of  closing,  the  justice  told  him  to 
call  the  next  morning,  and  he  would  let  him 
know,  which,  howeyer,  he  did  not  do,  as  he 
was  out  of  town  the  following  morning.    At 
another  time,  Mr.  Crisp's  attorney  attempted 
to  appear  for  him,  but  this  was  refused  by 
the  justice.      Further  than  this,    it  is  not 
claimed  that  Crisp  attempted  to  protect  his 
interests.     He  now  attempts  to  recover  his 
wages  from  the  defendant  company.    He  had 
judgment  before  the  justice  for  $60  damages 
and    $2  costs.    Defendant  appealed  to  the 
circuit  court,  and  on  trial  there  yerdict  was 
directed  for  plaintiff  for  the  same  amount. 
Defendant  brings  error. 

The  statute  relating  to  proceedings  against 
garnishees  in  justice's  court  (section  8032,  be- 
ing section  2,  chap.  276,  How.  Anno.  Stat.), 
provides:  ''The  person  summoned  as  gar- 
nishee, from  the  time  of  the  service  of  such 
summons,  shall  be  deemed  to  be  liable  to  the 
plaintiff  in  such  suit  to  the  amount  of  the 
property,  money,  and  effects  in  his  hands  or 
possession  or  under  his  control  or  due  from 
him  to  the  defendant  in  such  suit :  proyided, 
that  when  the  defendant  is  a  householder  hav- 
ing a  family,  nothing  herein  contained  shall 
be  applicable  to  any  indebtedness  of  such 
garnishee  to  the  defendant  for  the  personal 
labor  of  such  defendant  or  his  family  for  any 
amount  not  exceeding  the  sum  of  twenty -five 
dollars." 

Section  8037  proyides  that  ''the  garnishee 
may,  after  the  expiration  of  the  time  limited 
by  law  for  an  appeal  or  stay  of  execution  on 
said  judgment,  if  no  appeal  has  been  taken 
or  stay  of  proceedings  put  in,  pay  to  the  jus- 
tice l>efore  whom  the  examination  was  had 
all  money  then  due  and  owing  by  him  to  the 
defendant  or  sufficient  to  satisfy  said  Judg- 
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ment  (except  such  is  provided  by  section  2  of  | 
this  Act),  and  thereupon  such  Justice  shall 
execute  and  deliver  to  the  garnisliee  a  release 
and  discharge  for  the  amount  laid. "  The  ex- 
emption referred  to  in  this  section  is  recited 
above  as  a  part  of  section  2. 

It  is  contended  by  counsel  for  plaintiff  that 
the  defendant  mi^ht  have  disclosed  all  the 
facts,  as  such  facts  had  been  disclosed  by  the 
plaintiff,  and  that,  if  it  had  disclosed  the  fact 
of  plaintiffs'  being  a  householder,  no  judg- 
ment could  have  been  rendered  against  the 
garnishee  by  the  justice ;  that,  the  defendant 
aving  failed  to  disclose  the  fact  that  the 
plaintiff  was  a  householder,  it  cannot  now 
screen  itself  by  the  payment  of  the  money 
into  the  court,  and  a  release  from  the  justice, 
if  such  release  had  been  given. 

On  the  other  hand,  counsel  fcnr  defendant 
contends :  (1)  That  under  the  law  the  prin- 
cipal defendant  had  a  perfect  right  to  appear 
In  a  garnishment  case  and  protect  his  own 
interest.  (2)  That  there  is  no  duty  imposed 
upon  a  garnishee  defendant  to  investigate  the 
domestic  relations  of  the  principal  defendant, 
and  determine  whether  he  is  a  householder 
having  a  family.  (8)  That  the  question 
whether  the  principal  defendant  in  a  garnish- 
ment case  is  a  householder  is  a  judicial  ques- 
tion, and  should  be  determined  by  the  court 
and  not  by  the  garnishee  defendant,  and  that 
by  payment  into  the  court  the  question  is 
properly  placed  there  for  decision. 

In  these  contentions,  we  think  defendant's 
counsel  is  correct.  In  Wilson  v.  Sarthohrnew, 
45  Mich.  41,  it  was  contended  that  the  prin- 
cipal defendant  could  not,  in  his  own  behalf, 
by  writ  of  certiorari,  prosecute  an  action  to 
review  the  judgment  given  against  the  gar- 
nishee defendant.  It  was  said :  **  It  cannot 
be  maintained  that  the  legal  rights  of  Loomis 
[the  principal  defendant  were  liable  to  be 
cut  off  by  the  decision  of  a  justice  in  a  case 
between  others,  and  without  his  having  an 
opportunity  to  be  heard. " 

The  principal  defendant  had  the  right  to 
be  heard  before  the  justice,  and  show  why 
the  fund  deposited  by  the  garnishee  should 
not  be  paid  over  on  a  judgment  rendered 
against  him.  The  attorney  for  the  principal 
defendant  attempted  to  appear,  and  the  jus- 
tice held  that  he  could  not  do  so.  In  this  the 
justice  was  in  error,  but  the  remedy  of  the 
principal  defendant  in  such  case,  was  by 
appeal  or  certiorari.  Chilcote  v.  Canley,  36 
Ohio  St.  545 ;  Ourran  ▼.  Fleming,  76  Oa.  98. 

In  the  above  cases  the  rule  is  stated  that 
the  principal  defendant  may  appear  and  de- 
fend in  the  matter  of  the  garnishment.  It  is 
claimed  here,  however,  that  it  was  the  duty 
of  the  garnishee  to  have  disclosed  that  the 
principal  defendant  was  a  householder,  and 
that,  not  havingdone  so,  he  is  liable  in  the 
present  action.  The  garnishee  complied  with 
the  plain  intent  of  the  statute.  It  made  dis- 
closure of  the  amount  of  its  indebtedness  to 
the  principal  defendant,  and  paid  the  money 
into  court.  The  object  of  the  statute's  per- 
mitting the  payment  of  money  into  court  is 
to  terminate  controversies  as  to  the  amount 
due  and  owing  by  the  garnishee  defendant  to 
the  principal  defendant,  and  to  release  the 
iramishee  from  further  trouble  or  annoyance 
with  the  matter.  Barber  v.  Howd,  85  Mich.  221. 
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Having  made  the  disclosure,  and  paid  the 
mone^  to  the  justice,  its  further  duty  in  the 
premises  ended ;  and  the  matter  then  rested 
between  the  plaintiff  in  that  suit  and  the 
principal  defendant,  as  to  how  the  money  waa 
to  be  applied,  and  the  decision  of  that  ques- 
tion was  for  the  court. 

As  was  said  in  Karp  v.  Citnenn  Nat.  Bank 
of  Saginaw,  76  Mich.  679:  **The  object  of 
the  garnishee  law  is  to  furnish  reasonable 
facilities  for  reaching  property  of  the  debtor, 
due  him  or  held  for  him  by  third  persons; 
but  it  was  never  intended  to  deprive  a  gar- 
nishee of  any  of  his  own  rights,  or  to  subject 
him  to  double  action. " 

In  Moore  v.  Chicago,  IL  1.  dt  P,  R,  Go,,  ^ 
Iowa,  885,  the  court  said :  ''The  whole  pro- 
ceeding being  based  on  the  statute,  we  would 
hesitate  long  before  holding  that  there  are 
other  and  greater  obi  igations  or  duties  resting^ 
upon  a  garnishee  than  those  imposed  by  stat- 
ute. The  law,  as  it  is.  imposes  inconvenience 
enough  on  a  garnishee,  without  enlarging  its 
provisions  by  judicial  construction.  An- 
other cogent  reason  why  it  was  not  the  duty 
of  the  garnishee  to  make  defense  is  that  the 
exemption  of  property  and  wages  from  ex- 
ecution or  attachment  is  in  the  nature  of  a 
personal  right,  to  be  exercised  or  claimed  by 
tlie  debtor,  and  not  by  another.  If  he  fail  to 
claim  the  exemption,  no  one  indebted  to  him 
would  have  the  right  to  make  it  for  him. 
.  .  .  It  certainly  would  be  far  from  rea- 
sonable to  require  a  corporation  employing 
hundreds  of  men  to  be  familiar  with  the  do- 
mestic relations  of  its  employes,  as  that  all 
its  ofllcers  upon  whom  legal  service  of  gar- 
nishment might  be  made  should  have  knowl- 
edge that  a  particular  employ 6  was  a  married 
man. "  We  think  that  the  true  rule  is  that, 
an  exemption  being  a  purely  personal  right, 
the  defense  must  Im  set  up  by  the  principal 
defendant.  The  garnishee  has  no  interest  in 
the  controversy.  He  is  a  neutral  party.  He 
makes  his  disclosure,  and  pays  his  money 
into  court.  -When  this  is  done,  the  principal 
defendant  then  fias  an  opportunity  to  show  to 
the  court  that  the  moneys  are  exempt  and 
should  not  be  paid  over  to  the  plaintiff.  That 
the  defense  must  be  set  up  by  the  principal 
defendant  is  held  in  Moore  v.  Chicago,  R.  I. 
d  P.  R,  Go.  48  Iowa,  885 ;  Oonley  v.  Chilcote, 
25  Ohio  St.  820 ;  Jones  v.  Tracy,  75  Pa.  417. 

The  question  whether  the  principal  defend- 
ant is  a  married  man  and  a  householder  is  for 
the  justice  to  determine,  under  the  facts  of 
the  case.  While  it  may  be  proper  for  the 
garnishee  to  disclose  the  fact,  if  within  his 
knowledge,  yet  the  claim  of  exemption  must 
be  made  by  the  principal  defendant,  if  he* 
have  notice,'  if  he  desires  to  save  the  right 
which  the  statute  gives  him.  In  the  present 
case,  he  knew  of  the  issue  of  the  trial,  and 
had  ample  opportunity  to  do  so,  but  neglected 
it.  He  cannot  now  claim  that  the  moneys 
were  improperly  paid  into  court  by  the  gar- 
nishee, or  insist  that  the  garnishee  should 
have  made  the  defense  for  him.  The  gar- 
nishee apparently  acted  in  good  faith,  and 
should  not  be  compelled  to  pay  the  debt 
twice.  Judgment  of  the  court  below  should 
be  reversed,  with  costs  of  both  courts,  as  we  see 
no  reasou  why  a  new  trial  should  be  awarded. 

Graat.  J.,  concurred  with  Loiifif*  J. 
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C.  H.  LEWIS  et  al.,  Bespts., 
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City  of  PORTLAND  et  al.,  AppU, 
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1  •  A  reference  in  deeds  to  a  map  of  an 
addition  to  a  city  isannot  be  taken 
as  constitntin^  a  dedication  of  a  street 
marked  on  a  map  of  the  city  which  is  aot  sbourn 
to  bave  been  known  to  the  grantor  where  the 
latter  had  made  maps  of  the  addition  without 
showinfir  auch  streets. 

S*  A  street  shown  on  that  portion  of  a 
map  representinflf  the  old  part  of  the 
cityt  leaving  lots  and  blocks  blank  is  not  dedi- 
cated by  the  map,  which  is  intended  merely  to 
show  a  new  portion  or  addition  not  touched  by 
such  street  in  which  the  lots  and  blocks  are 
marked  especially  where  the  maker  has  prior 
maps  of  the  portion  including  such  street  which 
do  not  show  any  street  at  that  place. 

3«  The  use  ofthe  private  way  to  a  wharf 
and  warehouse  by  the  public  cannot  give 
a  prescriptive  right  of  user  to  the  public  as  it  Is 
not  Inconsistent  with  private  ownership. 

•4*  It  is  held  by  the  courts  of  Oregon  to 
be  common  knowledi^  that  before  and 
after  the  admission  of  the  state  into  the  Union 
the  right  to  wharfage  was  regarded  as  incident  to 
riparian  ownership  on  a  navigable  fresh>water 
stream. 

*6.  The  policy  to  allow  ripariaa'owners 
on  navig^able  rivers  where  the  tide 
does  not  flow  to  build  wharves  in  aid  of 

navigation  is  shown  in  Oregon  by  the  absence  of 
leglnlation  on  that  subject  in  connection  with 
legislation  providing  for  the  disposal  of  tide  lands. 

•6*  Wharves  built  by  riparian  owners 
under  the  permission  and  license  of  the 
state  are  property  which  cannot  be  taken  on  a 
repeal  of  such  permission  without  due  prooeasof 
law  and  due  compensation  therefor. 

(December  28, 1808.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  complainants  in  a  proceeding 
l)rought  to  enjoin  defendants  from  appropri- 
ating for  bridge  abutments  and  approaches, 
without  making  compensation  to  plaintiffs, 
certain  land  which  plaintiffs  claimed  to  own. 
Afflrmed^ 

The  facts  are  stated  In  the  opinion. 

M€s»n,  J.  V.  Beach,  Oity  Atiy.^  and 
Whalley,  Strahan  At  Pipes*  for  appel- 
lants: 

The  legislature  merely  provided  for  the' 
^oing  of  future  acts  by  riparian  owners, 
under  the  regulation  of  the  corporate  author- 
ities. It  did  not  in  any  manner  legalize  or 
■attempt  to  legalize  wharves  theretOK>re  con- 
structed. 

Dill.  Mun.  Corp.  §S  89-91. 


Bowlby  ▼.  Shively,  23  Or.  410,  annoanccs 
that  the  state  is  the  absolute  owner  of  the  tide 
lands  free  from  any  easement  of  the  upland 
owner  therein  and  subject  only  to  the  para- 
mount right  of  navigation. 

See  9^^IUino%%  Gent,  R.  Co.  y.  HUnois,  146 
U.  S.  387,  86  L.  ed.  1018. 

The  right  to  build.bridges  across  navigable 
streams  wholly  in  one  state,  under  the  au- 
thority granted  by  the  state,  can  be  ques- 
tioned only  by  the  United  States.  And  it  is 
clear  that  such  bridges  are  regarded  as  gjetA 
aids  to  commerce. 

Oilman  v.  Philadelphia,  70  IT.  8.  8  Wall. 
718,  18  L.  ed.  96 ;  Eseanaba  db  L,  M.  Traiup, 
Go.  V.  Ghicago,  107  U.  8.  678,  27  L.  ed.  442 ; 
Willamette  Iron  Bridge  Co,  v.  Hatch,  125  U. 
8.  1,  31  L.  ed.  629. 

No  right  can  be  acquired  by  private  parties 
which,  can  prevent  the  state  from  changing 
the  use  to  which  the  soil  under  water  shal iT 
in  the  public  interest,  be  devoted,  so  long  as 
such  change  is  made  to  subserve  either  navi- 
gation, commerce,  or  fishery. 

The  license,  if  one  exists,  is  revocable. 

Bundle  v.  Delaware  d  B.  Canal  Co.  55  U. 
8.  14  How.  80,  14  L.  ed.  835;  Shrunk  v. 
Schuylkill  Nav.  Co.  14  Serg.  &  R.  71 ;  Monon- 
gahela  Nav.  Go.  v.  Goons,  6  Watts  &  8.  101 ; 
Sufiquehanna  Canal  Go.  v.  Wright,  9  Watts 
&  8.  9,  42  Am.  Dec.  812. 

This  state  owns  the  bed  of  all  navigable 
rivers,  and  of  all  bays,  inlets,  and  estuaries 
within  her  borders,  by  virtue  of  her  bov- 
ereiprnty. 

Eisenbaeh  v.  EatJUld,  12  L.  R.  A.  682,  ei 
eeq.,  2  Wash.  286;  Weber  v.  I^U  Harbor 
Comre.  85  U.  8.  18  Wall.  65,  21  L.  ed.  802 ; 
Hardin  v.  J<yrdan,  140  U.  8.  376,  85  L.  ed. 
431,  82  Cent.  L.  J.  297 ;  McManus  v.  Car- 
michael,  3  Iowa,  1 ;  Barney  v.  Keokuk,  94  U. 
8.  838,  24  L.  ed.  228. 

The  title  to  the  very  spot  upon  which  ths 
wharf  stands,  being  in  the  state,  the  erection 
is  wronglul,  unless  a  grant  from  the  state  be 
shown. 

Gould,  Waters,  §  27. 

The  rem^y  for  a  purpresture  is  either  by 
information  for  intrusion  at  common  law  or 
by  information  in  equity,  at  the  suit  of  the 
attorney-  general. 

2  Story,  Eq.  §  922. 

If  the  legislature  made  a  grant  directly  to 
the  plaintiffs  of  every  right  that  was  vested 
in  the  state,  so  far  as  it  could  do  so,  still  it 
would  not  be  an  irrepealable  grant. 

lUinoii  Cent.  B.  Co.  v.  Illinois,  supra. 

The  validity  of  the  Meussdorffer  Act,  Acta 
1891.  p.  633,  has  been  sustained. 

Winters  v.  George,  21  Or.  251;  State  v. 
Oeorge,  22  Or.  142. 

The  public  cannot  lose  its  property  by  the 
neglect  or  inaction  of  the  affairs  of  the  mu- 
nicipality. 


Nora— The  rlffht  of  riparian  owners  to  build 
wharves  In  the  absence  of  constitutional  or  statu- 
tory prohibition  Is  involved  in  the  above  decision 
from  which  Eisenbach  v.  HatQeld  (Wash.)  12  L.  R. 
A.  682,  may  be  dlstinffulahed  by  virtue  of  the  Wash- 
ington OoDstitution,  article  15.  As  to  such  rlarht 
«eDeral]y«  see  iiot«i  to  Miller  v.  Mendenhall  (Minn.) 

122  L.  a  A. 


8  L.  R.  A.  89:  Hastings  v.  Grimshaw  (Mas.)  IS  L.  B. 
A.  SIT,  and  Blsenbach  v.  Hatfield,  supra. 

That  riparian  rights  are  property  which  cannot 
be  taken  away  without  compensation,  see  alsa 
Bumaey  v.  New  York  *  N.  B.  B.  Go.  (M.  T.)  16  L.  lU 
A.  018,  and  note. 


See  also  38  L.  R.  A.  606. 
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2  Dill.  Mun.  Corp.  g  660,  and  notes. 

A  municipal  corporation,  authorized  by 
law  to  improve  a  street  by  building  on  the 
line  thereof  a  bridge  over,  or  a  tunnel  under, 
a  navigable  river,  where  it  crosses  the  street, 
incurs  no  liability  for  damages  unavoidably 
•caused  to  adjoining  property  by  obstructing 
-the  street  or  the  river,  unless  such  liability 
be  imposed  by  statute. 

Northern  Transp.  Oo.  of  Ohio  v.  Chicago,  ©9 
U.  8.  685,  25  L.  ed.  886;  Smith  ▼.  Washing- 
tan,  61  U.  8.  20  How.  135,  15  L.  ed.  858. 

By  their  own  act  the  plaintiffs  made  this 
parcel  of  ground  a  part  of  their  public  busi- 
ness, and  impressed  upon  it  the  stamp  of  pub- 
licity, just  as  completely  as  they  could  have 
'done  by  an  express  statutory  dedication.  Is 
not  forty  years  of  continuous  use  by  the  pub- 
lic sufficient? 

Mun7i  V.  minoii,  94  U.  8.  118,  24  L.  ed. 
77;  Elliott,  Roads  A  Streets,  125;  2  Dill. 
Mun.  Corp.  631 ;  2  Greenl.  Ev.  §§  687-546. 

One  who  without  authority  lays  out  a  road 
and  permits  the  public  to  use  it  on  payment 
of  tolls,  thereby  dedicates  it  as  a  public  road, 
and  the  portion  used  by  chose  who,  not  going 
so  far  as  the  toll  house,  do  not  pay  tolls,  be- 
•comes  a  free  public  road  the  use  of  which  is 
'Hot  subject  to  the  payment  of  tolls. 

Blood  V.   Woods,  96  Cal.  78. 

A  dedication  to  whoever  had  business 
^with  the  wharf  is  a  dedication  to  the  entire 
.public,  because  everybody  mi^hthave  busi- 
iiess  there.  Those  who  traveled  this  hi  ffhway 
for  so  many  years  accepted  the  same  for  the 
•public. 

Jdeier  v.  Poj'tland  GahU  R,  C^.  1  L.  R.  A. 
•^56,  16  Or.  509. 

A  conveyance  by  the  owner  with  reference 
to  a  plat  or  map  dedicates  all  the  streets 
dUown  thereon  irrevocably. 

Lownsdale  v.  Portland,  1  Or.  897 ;  5  Am.  & 
Eng.  Encyclop.  Law,  405,  and  notes;  Floren- 
tine V.  Barton,  69  U.  8.  2  Wall.  57,  17 
L.  ed.  783 ;  Portland  v.  WhittU,  8  Or.  126 ; 
Carter  v.  Portland,  4  Or.  389. 

No  particular  time  is  necessary  to  establish 
"dedication. 

Parrish  v.  Stephens,  1  Or.  60. 

User  with  owner's  consent  establishes  ded- 
ication. 

5  Am.  A  Eng.  Encyclop.  Law,  402, 
^ote  S. 

Formal  acceptance  by  the  city  is  unnec- 
-cssary. 

Carter  v.  Portland,  supra. 

If  the  owner  open  the  street  and  the  public 
4186  it,  it  is  enough  to  dedicate. 

Woody er  v.  Hodden,  5  Taunt.  125 ;  Chapin 
V.  State,  24  Conn.  286 ;  Oreen  v.  Cakes,  17 
III.  249;  Gonnehan  v.  Ford.  9  Wis.  240. 

From  the  use  by  the  public  with  the  assent 
•of  the  owner,  the  law  presumes  a  dedication. 

Macon  v.  Franklin,  12  Q  a.  239;  Eastman 
^.  Ijamprey,  12  Minn.  89 ;  Cody  v.  Conger,  19 
N.  Y.  256. 

Messrs.  Williams,  Wood  At  Linthicum, 
"for  respondents: 

There  is  no  evidence  in  this  case  that  on 
^e  plat  of  1850  the  locus  in  quo  was  dedicated 
«s  a  public  street;  but  If  there  was  any  such 
dedication,  then  the  persons  who  subse- 
<iaently  acquired  the  title  from  the  United 


8tates  or  their  grantees  had  a  right  to  revoke 
such  dedication  and  claim  and  use  the  prop- 
erty as  private  property. 

Lownsdale  v.  Parrish,  62  U.  8.  21  How, 
290,  16  L.  ed.  80. 

The  McCormick  map  is  not  entitled  to  any 
consideration.  It  does  not  purport  to  be  a 
map  of  Couch's  addition  to  the  city  of  Port- 
land. 

JyUand  v.  Portland,  2  Or.  46. 

Estoppel,  to  be  binding,  must  be  mutual, 
and  if  the  public  authorities  are  not  bound, 
Mrs.  Couch,  is  not  bound.  These  deeds  are 
collateral  matters  between  individuals,  with 
which  the  public  authorities  have  nothing  to 
do. 

Bingham  v.  Walla  Walla,  8  Wash.  Terr. 
68 ;  Bank  of  America  v.  Banks,  101  U.  8.  240, 
26  L.  ed.  850. 

The  use  of  the  locus  in  quo  by  the  public  in 
the  manner  in  which  it  was  used  is  entirely 
consistent  with  the  claim  of  ownership  by 
the  plaintiffs. 

Kirk  V.  Smith,  22  U.  8.  9  Wheat.  288,  6 
L.  ed.  92. 

Dedication  is  absolutely  a  question  of  in- 
tention. The  evidence  must  be  clear,  and 
show  a  positive  and  unmistakable  intention 
to  abandon  the  property  to  the  public. 

Hogue  v.  Albina,  10  L.  R.  A.  673.  20  Op. 
182 ;  Holdane  v.  Cold  SpHng  Trustees,  21  N. 
Y.  474 ;  Smith  v.  Portland,  80  Fed.  Rep.  784 ; 
Dovaston  v.  Payne,  2  Smith,  Lead.  Ca3.  Hare 
&  W's  notes,  p.  155;  Buswell,  Limitations 
&  Adverse  Possession,  g  251 ;  Angell,  Limita- 
tions, 6th  ed.  ^  898;  Langwormy  v.  Myers^ 
4  lown,  42 ;  EUicott  v.  Pearl,  85  U.  8.  10  Pet. 
441,  9  L.  ed.  487 ;  Ewing  v.  Burnet,  86  U.  8. 
11  Pet.  50,  9  L.  ed.  628 ;  Connecticut  Mut.  L. 
Ins.  Co.  v.  St.  Louis,  98  Mo.  422;  Wheeler 
V.  Stone,  55  Mass.  818 ;  Irwin  v.  Dixion,  50 
U.  8.  9  How.  11,  18  L.  ed.  25. 

If  the  land  upon  which  the  plaintiffs'  wharf 
stands  between  high  and  low  water  mark  is 
tide  land,  then  it  is  expressly  ff  ran  ted  and 
confirmed  to  the  plaintiffs,  and  becomes  ab- 
solutely their  property ;  but  if  it  is  not  tide 
land,  then  the  authorities  upon  which  de- 
fendants rely,  as  to  structures  on  tide  lands, 
do  not  apply. 

Andrus  v.  Knott,  12  Or.  501,  decides  that 
the  shores  of  the  Willamette  riVer  at  Portland 
are  not  tide  lands. 

Minto  y.  Delaney,  7  Or.  885,  holds  that  the 
riparian  proprietors  upon  the  Willamette 
river  are  entitled  to  the  accretions  which  arise 
in  the  river  adjacent  to  their  lands. 

The  riparian  proprietor  has  a  right  to 
build  a  wharf  extending  into  the  river  for  his 
own  use  or  for  the  use  of  the  public,  and  as 
far  as  the  necessities  of  navigation  may  re- 
quire. 

Yates  Y.  Milwaukee,  77  IT.  8.  10  Wall.  497, 
19  L.  ed.  984 ;  Illinois  Cent.  R.  Co.  v.  Illinois, 
146  U.  8.  887.  86  L.  cd.  1018 ;  Parker  v.  West 
Coast  Packing  Co.  5  L.  R.  A.  61,  17  Or.  515; 
Gould,  Waters,  §  179 ;  Button  v.  Strong,  66  U. 
S.  1  Black,  28,  17  L.  ed.  29  ;  St.  Paul  dP  R. 
Co.  V.  ScJiuitneier,  74  U.  8.  7  Wall.  272,  19  L. 
ed.  74 ;  Northwestern  U.  Packet  Co.  v.  At  lee,  10 
Minn.  82 ;  Atlee  v.  Northwestern  U.  Packet  Co, 
88  U.  8.  21  Wall.  389,  22  L.  ed.  619,  2  Dill. 
479 ;  Leigh  v.  HoU,  5  Biss.  888 ;  Wisconnn  River 
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Jfiip,  Oo.  V.  Lyons,  80  Wis.  61 ;  Delaplaine  ▼. 
aiicago  A  N,  W.  R.  Ch.  42  Wis.  214,  24  Am. 
Rep.  386 ;  Boorman  t.  SunnucJis,  42  Wis.  233 ; 
JHedrich  ▼.  NorthiMstem  U.  R.  Co,  42  Wis. 
248,  24  Am.  Hep.  899  ;  Stenens  Point  Boom  Co. 
▼.  ReiUy,  46  Wis.  237,  44  Wis.  295 ;  Cohn  v. 
Wausau  Boom  Co.  ATI  Wis.  814,  322 ;  Walker 
▼.  Shepardson,  4  Wis.  486,  65  Am.  Dec.  324 ; 
Grant  v.  Davenport,  18  Iowa,  179 ;  Height  ▼. 
Keokuk,  4  Iowa,  199 ;  MttS9&r  v.  Henhey,  42 
Iowa,  856 ;  Ryan  y.  Brotont  18  Mich.  196, 
100  Am.  Dec.  154 ;  Austin  ▼.  Rutland  R  Co. 
45  Vt.  215;  Sloan  v.  BiemiOer,  84  Ohio  St. 
492 ;  Blancha/rd  v.  Porter,  11  Ohio,  188 ;  Rippe 
T.  Chicago,  D.  A  M.  R.  Co.  28  Minn.  18 ; 
Brisbine  v.  8t.  Paul  d  8.  C.  R.  Co.  Id.  114 ; 
MorrtU  v.  8t.  Anthony  Falls  Water  Power  Co. 
96  Minn.  222,  87  Am.  Rep.  899 ;  Bnsminger 
T.  People,  47  111.  884,  95  Am.  Dec.  495; 
Chicago  v.  Laflin,  49  111.  172 ;  Meyers  v.  8t. 
Louis,  8  Mo.  App.  266 ;  Baihbridgs  y.  Sher- 
lock, 29  Ind.  364.  95  Am.  Dec.  644 ;  Sherlock 
T.  Bainbridge,  41  Ind.  85,  13  Am.  Rep.  802 ; 
LaughUn  v.  Lamasco,  6  Ind.  228 ;  Thurman 
▼.  Morrison,  14  B.  Mon.  867;  Morrison  v. 
nurman,  17  B.  Mon.  257,  66  Am.  Dec.  158 ; 
Jforfolk  City  T.  Cooke,  27  Gratt.  480;  Al- 
exandria d>  F.  R.  Co.  V.  Fhunce,  31  Qratt.  761, 
764 ;  Parker  v.  Rogers,  8  Or.  187 ;  Bowlby  v. 
Bhively,  22  Or.  421 ;  Waahb.  Easem.  8d  ed. 
p.  680. 

Assuming  that  the  land  In'question  has  been 
dedicated  for  a  street,  defendants  have  no 
right  to  appropriate  and  obstruct  it  with  the 
approach  to  a  bridge.  The  land  in  Question 
belongs  to  the  plaintiffs,  subject  to  the  pub- 
lic easement,  if  the  land  was  dedicated,  as 
claimed  by  defendants ;  and  therefore  it  can- 
not be  subjected  to  a  new  servitude,  and  one 
not  contemplated  by  the  dedication,  without 
the  consent  of  plaintiffs. 

Church  V.  P&rtland,  6  L.  R.  A.  259,  18  Or. 
78 ;  Warren  v.  Lyons  City,  22  Iowa,  851 ;  Mor- 
rison ▼.  Hinekson,  87  111.  587,  29  Am.  Rep. 
77 ;  Price  v.  Thompson,  48  Mo.  861. 

Lord*  Ch,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity  to  enjoin  the  de- 
fendants from  appropriating  to  public  use  a 
certain  strip  of  lana  for  a  oridge  abutment 
and  approach  thereto  without  compensation 
to  its  owners.  The  complaint,  inter  alia, 
alleges  that  the  plaintiffs  are  the  owners  in 
fee  simple  and  in  possession  of  the  lots  there- 
in described,  having  adjacent  thereto  several 
warehouses ;  and  also  of  a  strip  of  land  at  the 
foot  of  Bumside  street,  60  feet  wide,  between 
Front  street  and  the  Willamette  river,  and  of 
the  wharf  located  thereon,  extending  fco  the 
navigable  water  of  such  river;  that  the  de- 
fendants, the  bridge  commission,  appointed 
and  acting  under  the  ^Meussdorffer  Act," 

f propose  to  construct  a  bridge  across  the  Wil- 
amette  river  from  the  intersection  of  Burn- 
side  and  North  Front  streets,  in  the  city  of 
Portland,  to  a  point  opposite  thereto  on  the 
east  bank  of  said  river,  and  have  let  the  con- 
tract therefor  to  the  defendant  the  BuJlen 
Bridge  Company,  which  company  is  about  t-o 
commence  the  work  of  its  construction ;  that 
the  defendants  propose  to  place  the  approach 
to  and  abutment  tor  the  west  end  of  such 
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bridge  upon  said  strip  of  land,  and  to  ap> 
propriate  the  same  to  public  use,  withoafe 
any  compensation  to  its  owners,  and  without 
taking  any  steps  to  acquire  Uxe  title,  or  snj 
right  to  occupy  or  use  said  land ;  and  that^ 
unless  restrained,  they  will  proceed  with  the- 
construction  of  said  bridge,  and  wholly  de> 
prive  the  plaintiffs  of  their  property  withont 
compensation  therefor,  and  also  permanently 
obstruct  the  use  of  said  wharf,  and  the  ex- 
tensions thereof  north  and  south  of  the  pro- 
posed site  of  said  bridge,  to  Uieir  great  and 
irreparable  injury.  The  answer  denies,  on 
information  and  belief,  that  the  plaintiffs  ars- 
the  owners  of  said  property,  and  affirmatively 
alleges  as  a  defense  (1)  that  the  strip  of  land 
in  controversy  is  a  part  of  Bumside  street  by 
virtue  of  a  dedication  under  certain  maps  and 
plats  made  and  filed  by  John  H.  Couch  be- 
tween the  years  1859  and  1869,  showing  the- 
extension  of  said  street  to  the  Willamette 
river ;  that  the  said  John  H.  Couch,  his  wife, 
Caroline,  and  these  plaintiffs,  exhibited  tbe> 
same  to  intending  purchasers,  and  sold  lots- 
and  blocks  with  special  reference  to  such 
maps  and  plats ;  that  the  locus  in  quo  is  a  part 
of  the  wife's  half  of  the  John  H.  Couch 
donation  land  claim,  and  that  his  wife. 
Caroline  Couch,  aft^r  his  death,  and  tb» 
plaintiffs,  after  her  death,  sold  and  conveyed 
to  divers  persons  sundry  lots  and  blocks  aoil 
parts  thereof  with  particular  reference  to  said 
plats  and  maps,  and  thereby  approved  and 
ratified  the  act  of  John  U.  Couch  in  making 
and  filing  the  same.  And  alleges  (2)  as  a 
further  defense  that  the  locus  in  quo  has  been 
constantly  used  by  the  public  as  m  street  for 
more  than  twenty  years  last  past,  with  the 
knowledge  and  consent  of  the  plaintiffs,  tbeir 
ancestors,  predecessors,  and  grantors;  and 
that  the  public  thereby  acquired  a  prescrip- 
tive right  to  use  and  occupy  the  same  as  a 
street.  The  reply  denies  the  allegations  in 
the  answer,  except  that  the  Ideus  in  qfio  is  i» 
that  half  of  the  donation  land  claim  set  apart 
to  Caroline  Couch,  etc. 

From  this  statement  it  will  be  seen  that  the- 
main  questions  involved  and  to  be  determined 
are :  (1)  Has  there  been  a  dedication  of  the 
locus  in  quo  as  a  public  street?  (2)  Have  the 
plaintiffs  a  right  to  erect  and  maintain,  at 
the  locus  in  quo,  a  wharf  extending  to  the 
navigable  water  of  the  Willamette  river? 

To  establish  the  first  proposition  the  de- 
fendants introduced  two  plats  and  maps  of 
Couch's  addition  to  the  city  of  Portland.  The 
first  one  is  a  lithographic  map  of  Portland, 
dated  1859,  made  by  8.  J.  McCormick.  It 
shows  that  Bumside  street  extends  to  tbe 
river,  and  thus  includes  the  strip  of  land  in 
dispute.  The  second  map  was  made  by  Joh&< 
H.  Couch  on  the  22d  day  of  June,  1869,  and 
purports  to  be  an  addition  to  Couch's  addi- 
tion, already  laid  out.  It  also  shows  that 
Bumside  street  extends  to  the  river.  On  the 
other  hand,  plaintiffs  have  introduced  twe 
maps  of  Couch's  addition  to  the  city  of  Port- 
land, one  made  by  John  H.  Couch  in  1865,. 
and  the  other  made  by  Caroline,  his  widow, 
Caroline  E.  Wilson,  Clementine  E,  Lewis,. 
Elizabeth  R.  Glisan,  May  H.  Couch,  George 
Flanders,  and  Maria  L.  Flanders,  on  thelSilk 
dav  of  November,  1872.     Both  of  these  map* 
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■ihow  that  Bumside  street  terminates  at  the 
west  side  of  Front  street,  and  that  the  strip 
of  land  in  controversy  is  private  property. 
It  thus  appears,  so  far  as  the  maps  and  plats 
are  concerned,  that  the  two  introduced  bv  the 
defendants  show  Bumside  street  extends  to 
the  rirer,  while  the  two  introduced  by  the 
plaintiffs  show  that  it  terminates  at  the  west 
side  of  Front  street.  As  to  the  lithographic 
map  of  1859,  there  is  no  evidence  to  show, 
nor  is  it  claimed,  that  John  H.  Couch  or  his 
wife  signed  or  acknowledged  or  had  anything 
to  do  with  making  it. 

The  point  upon  which  the  defendants 
mainly  rely  in  respect  to  such  map  as  show- 
ing a  dedication  is  that  it  was  in  general  use 
in  the  city,  and  the  only  public  map  refer- 
ring to  Couch's  addition  from  1859  to  1865, 
during  which  time  John  H.  Couch  and  his 
wife  made  certain  deeds  in  which  the  lots 
were  described  by  reference  to  Couch's  addi- 
tion to  the  city  of  Portland.  It  is  argued 
that  the  reference  in  these  deeds  to  Couch's 
addition,  under  the  circumstances,  was  in- 
tended to  refer  to  such  addition  as  platted 
on  said  map,  and  was  therefore  a  recognition 
of  it,  and,  in  legal  effect,  a  dedication  of 
the  streets  as  platted  thereon.  We  are  unable 
to  assent  to  this  inference.  The  admitted 
facts  ^ow  that  the  strip  of  land  in  dispute 
belonged  to  Caroline  Couch  as  donee  of  the 
United  States,  and  that  it  was  conveyed  to 
the  plaintiffs  Allen  &  Lewis  and  Flanders, 
together  with  certain  lots,  some  time  in  1854, 
and  that  they  are  now  the  owners  and  entitled 
to  the  possession  of  it,  unless  the  public  has 
acquired  an  easement  therein  as  a  street. 
"There  is  some  evidence  that  there  was  a  plat 
made  of  an  addition  to  the  city  of  Portland 
by  John  H.  Couch  in  April,  1850,  but  there 
is  nothing  to  show  that  the  locfn  in  quo  was 
fledicated  as  a  public  street  therein;  and, 
even  if  there  was,  such  plat  having  been 
made  before  the  donation  law  was  passed,  it 
would  not  have  the  effect  to  constitute  a  dedi- 
cation. Any  person  who  should  subsequently 
acquire  the  title  from  the  government  or  its 
grantees  had  a  right  to  revoke  such  dedica- 
tion, and  subject  the  property  to  his  private 
use.  Nor  is  there  any  evidence  that  Couch 
or  his  wife,  prior  to  1859, — the  date  of  the 
HcCormick  map,— ever  made  any  map  on 
which  tiie  loeiis  in  quo  was  platted  as  a  street. 
It  is  probable  that  after  they  acquired  the 
title  irom  the  United  States  they  may  have 
continued  to  use  such  prior  map,  exhibiting 
it  to  intending  purchasers,  and  selling  their 
lots  with  reference  to  it ;  but  there  is  nothing 
to  show  that  Couch  or  his  wife  ever  recog- 
nissed  the  McCormick  map,  or  that  they  ever 
saw  it,  or  knew  of  its  existence.  In  fact,  it 
does  not  purport  to  be  a  map  of  Couch's  ad- 
dition to  the  city  of  Portland. 

In  view  of  these  considerations,  we  do  not 
think  that  the  reference  in  their  deeds  to 
Couch's  addition  was  intended  to  refer  to 
their  property  as  platted  on  the  McCormick 
map.  It  is  not  this,  however,  but  the  map 
of  1869,  upon  which  the  defendants  mainly 
rely  as  establishing  a  dedication  of  the  lo&u$ 
in  quo  as  a  public  street.  It  is  claimed  that 
all  of  the  plaintiffs  except  Mr.  Allen  made 
deeds  conveying  lots  with  reference  to  this 
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map.  All  that  can  be  said  in  support  of  this 
claim  is  that  these  parties  made  certain  deeds, 
referring  therein  for  description  to  the  map 
of  Couch's  addition  to  the  city  of  Portland. 
But.  inasmuch  as  Couch  had  made  a  map  in 
1865,  upon  which  the  locus  in  quo  was  not 
platted  as  a  part  of  Burnside  street,  even  if 
we  assume  that  the  map  made  by  him  in  1869 
platted  it  as  a  part  of  such  street,  there  is 
nothing  to  show  whether  the  general  refer- 
ence in  those  deeds  was  to  the  map  of  1865 
or  1869.  Mrs.  Couch,  during  the  time  that 
she  was  the  owner  of  the  laud  in  dispute, 
never  made  any  maps  or  plats  dedicating  it 
as  a  public  street,  nor  had  any  of  the  plain- 
tiffs. The  maps  and  plats  made  by  John  H. 
Couch,  after  he  and  his  wife  had  conveyed 
this  land,  as  alreadv  stated,  to  the  plaintiffs 
Allen  &  Lewis  and  Capt.  Fanders,  would 
not  bind  them,  unless  they  accepted  and  acted 
upon  such  maps,  and  there  is  no  evidence 
that  thev  accepted  and  acted  upon  the  map  of 
1869,  other  than  the  mere  fact  that  they  made 
certain  deeds  in  which  they  described  the 
property  by  reference  to  the  map  of  Couch's 
addition  to  the  city  of  Portland,  which  ref- 
erence was  as  likely  to  be  to  the  map  of  1865, 
or  to  some  prior  map,  of  which  there  waa 
some  evidence,  as  to  that  of  1869. 

It  is  sought,  however,  to  obviate  this  ob- 
jection by  showing;  that  some  of  the  deeds 
conveyed  lots  and  blocks  that  were  for  the 
first  time  platted  on  the  map  of  1869,  or,  in 
other  words,  that  such  deeds  conveyed  lots 
and  blocks  that  appear  on  no  other  map ;  and 
hence  it  is  argued  that  the  reference  in  them 
was  necessarily  to  the  map  of  1869  which,  it 
is  claimed,  shows  that  the  property  in  dis- 
pute was  a  part  of  Burnside  street.  It  is  true 
that  such  lots  and  blocks  did  not  appear  on 
any  other  map,  for  the  reason  that  the  map 
of  1869  was  intended  as  an  addition  or  ex- 
tension of  prior  maps ;  but  this  affords  no 
justification  for  the  assumption  or  argument 
that  such  map,  made  by  John  H.  Couch, 
shows  a  dedication  of  the  locus  in  quo  as  a 
public  street.  Before,  however,  it  can  be 
assumed  that  his  wife  recognized  the  map  of 
1869  by  Joining  with  her  husband  in  such 
deeds,  as  showing  a  dedication  of  her  prop- 
erty, so  as  to  bind  or  estop  her,  such  map 
itself  ought  to  show  the  dedication  so  dis- 
tinctly and  positively  as  to  make  the  evidence 
of  her  intention  to  divest  herself  of  the  title 
entirely  clear.  The  map  itself  does  not  nur- 
port  to  be  anything  more  than  a  map  oi  the 
extension  of  Couch's  addition  to  the  city  of 
Portland.  The  lots  and  blocks  laid  out  on 
it,  which  constitute  the  new  addition,  are 
designated  and  marked  by  a  coloring  of  yel- 
low, and  all  the  other  propertv  except  a  tier 
of  blocks  adjoining  such  yellow  portion,  is 
left  blank.  This  indicates  that  the  map  of 
1869  was  not  intended  to  affect  the  prior 
maps.  Its  object  was  to  plat  a  second  addi- 
tion, and  to  show  its  relative  position  to  the 
first  one.  The  numbering  of  the  lots  and 
blocks  and  the  dedication  of  the  streets  out- 
side of  the  extension  were  to  remain  as 
platted  on  the  prior  maps.  This  must  be  so, 
as  it  is  impossible  to  convey  any  lots  or 
blocks  by  reference  to  such  map,  outside  of 
the  extension,  because  they  are  left  in  blank  • 
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and  hence  deeds  referring  to  lots  and  blocks 
as  numbered  by  the  map  of  1869  necessarily 
referred  to  it,  and  did  not  appear  on  any 
other  map,  because  such  lots  and  blocks  com- 
posed the  new  addition  or  extension  of  prior 
plats ;  but,  as  we  have  shown,  the  other  por- 
tion of  such  map  negatives  the  idea  that  it 
was  intended  to  change  the  map  of  1865,  or 
prior  maps,  or  that  it  undertook  to  represent 
the  locu9  in  quo  as  a  part  of  Burnside  street. 

This  view  is  confirmed  by  the  form  of  ac- 
knowledgment to  this  map,  which  reads,  in 
its  material  parts,  as  follows :  "That  he  rec- 
ognized the  accompanving  diagram  or  plat 
as  a  true  and  correct  description  of  lots  and 
blocks  laid  out  by  him  as  an  addition  to  the 
city  of  Portland."  This,  of  course,  means 
the  lots  and  blocks  laid  out  on  this  map  as  a 
new  addition,  indicating  that  the  added 
blocks  copied  from  prior  maps  were  only  in- 
tended to  show  their  relative  position  to  such 
new  addition,  and  not  to  alter  or  affect  the 
prior  maps.  We  do  not  think,  therefore, 
that  any  representations  as  to  Burnside  street 
upon  that  portion  of  the  map  left  in  blank — 
such  portion  constituting  no  part  of  the  ad- 
dition^<»n  be  construed  as  intending  to  make 
a  dedication  of  the  locus  in  quo  to  affect  the 
prior  maps. 

The  map  of  1872  is  the  only  one  that  Caro- 
line Couch  or  the  plaintiffs  ever  signed,  and 
it  shows  that  the  property  in  question  is  not 
a  part  of  Burnside  street.  This  map  cor- 
responds with  that  of  1865,  and,  as  we  con-i 
strue  it,  is  not  in  conflict  with  the  map  of 
1869.  We  do  not  think,  therefore,  that  such 
deeds  as  were  made  of  lots  and  blocks  which 
,  ap|)ear  only  in  the  map  of  1869  were  a  dedi- 
cation of  the  locus  in  quo^  or  that  they  can  be 
reasonably  construed  to  be  a  reco^rniiion  of 
any  dedication  thereof.  In  thus  holding  we 
do  not  controvert  the  principle  that  where  a 
proprietor  recognizes  a  plat  in  making  a  sale 
of  lots  he  will  be  estopped  to  deny  a  dedica- 
tion of  the  streets  designated  upon  the  plat 
embracing  his  property ;  but  we  do  not  think, 
in  view  of  the  facts,  that  such  principle  can 
be  applied  to  the  case  at  bar. 

The  second  defense  is  dedication  by  user. 
It  is  claimed  by  the  defendants  that  the  locus 
in  quo  has  been  used  by  the  public,  with  the 
consent  of  the  plaintiffs,  the  same  as  other 
streets  similarly  situated  have  been  used,  for 
more  than  twenty  years,  and  that  therefore, 
the  public  have  a  prescriptive  right  to  the 
same.  A  dedication  of  land  to  the  public 
use  rests  on  the  intention  or  assent  of  the 
owner.  As  it  is  purely  a  question  of  inten- 
tion, the  evidence  of  it,  when  resting  in 
parol,  must  be  clear  and  satisfactory,  and  in- 
dicate a  positive  and  unmistakable  intention 
to  devote  the  property  to  public  use.  All  the 
authorities  agree  that  the  acts  and  conduct  of 
the  owner,  when  relied  upon  to  show  the  ded- 
ication of  his  property,  must  be  deliberate 
and  unequivocal,  manifesting  a  clear  inten- 
tion to  abandon  such  property  to  the  public 
use.  The  ourden  of  showine  it  rests  on  the 
defendant.  The  security  of  titles  requires 
that  the  evidence  of  dedication,  when  depend- 
ing on  parol  proof,  should  be  of  such  a  de- 
•  liberate  and  decisive  character  as  to  leave  no 
doubt  of  the  owners'  intention.     Hence  tiie 
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I  rule  is  well  settled  by  numerous  authorities 
that  before  there  can  be  a  valid  dedication 
there  must  have  been  an  actual  intention, 
clearly  indicated,  by  deliberate  and  un- 
equivocal words  or  acts,  to  dedicate  the  prop- 
erty to  the  public.  Hague  ▼.  AUnna,  20  Or. 
185,  10  L.  R.  A.  673. 

It  appears  from  the  testimony  that  some 
time  in  1854,  and  soon  after  the  plaintiffs 
Capt.  Flanders  and  Allen  &  Lewis  bought 
the  property,  they  built  a  wharf  in  front 
thereof  for  ocean  vessels  and  river  craft ;  that 
it  was  one  of  the  first  wharves  built  in  the 
city,  and  for  many  years  was  the  principal 
landing  for  such  vessels;  that  it  has  been 
maintained  there  continuously  ever  since,  al- 
though it  has  been  rebuilt  several  times,  and 
extensions  added.  The  wharf  extends  across 
the  locus  in  quo,  and  out  from  the  bank  of  the 
river  about  100  feet  to  the  navigable  water  of 
such  river,  and  is  700  feet  in  length.  A  road- 
way or  street  was  left  open  from  the  east  side 
of  Front  street  to  the  wharf,  for  the  purpose 
of  ingress  and  egress.  The  wharf  opposite 
the  street  is  two-story,  and  at  the  time  it  was 
built  the  plaintiffs  last  mentioned  constructed 
an  elevated  passageway  20  feet  wide  on  the 
north  side  of  this  roadway,  from  Front  street 
to  the  upper  story,  and  inclosed  the  space 
underneath,  and  used  it  for  a  stable  and  store- 
house. This  roadway  or  street  has  been  used 
by  the  public  and  plaintiffs  as  a  means  of 
conducting  and  carrvinf  on  the  busineES  ap- 
pertaining to  this  wnarf  and  warehouse,  and 
the  facts  indicate  that  it  has  not  been  used 
for  any  other  purpose.  The  plaintiffs  have 
at  all  times  maintained  their  right  to  the  locus 
in  quo,  consistent  with  its  use  as  a  passage  pr 
roadway  to  and  from  their  wharf'  and  the 
use  of  It  by  the  public  for  such  purpose  was 
not  under  a  claim  of  right,  but  by  their 
permission.  The  city  authorities  have  not 
exercised  an^  acts  of  ownership  over  or  as- 
sumed any  right  to  control  it ;  nor  has  Uie 
city  made  any  improvements  or  performed 
any  work  upon  the  same  by  way  of  repairs 
or  otherwise,  but  the  evidence  shows  that  the 
plaintiffs  have  used  and  occupied  such  prop- 
erty to  the  exclusion  of  the  public,  except  so 
far  as  was  necessarv  for  the  public  to  use  it  in 
doing  buRinesa  at  their  wharf.  The  evidence 
also  shows  that  the  plaintiffs  have  asserted 
their  ownership  of  the  land  in  controversy  by 
acts  and  declarations  which  are  entirely  in- 
consistent with  any  intention  to  abandon  oi- 
dedicate  it  to  the  public  use.  They  bav6 
used  it  for  the  storage  of  iron,  brick,  and  other 
heavy  freight;  they  have  improved  and  re- 
paired it ;  they  have  kept  a  gate  across  it  for 
ten  or  twelve  years;  exercised  the  right  to 
exclude  persons  or  teams  from  it  whenever 
they  chose  to  do  so;  they  have  publicly  and 
repeatedly,  in  connection  with  the  use  of  the 
property,  declared  that  it  was  not  a  public 
street,  but  a  private  way  to  their  wharf  and 

In  Irunn  v.  Dixion,  50  U.  8.  9  How.  10. 
18  L.  ed.  25,  in  which  the  facts  are  similar 
to  the  case  at  bar,  the  court  says :  **  From  the 
very  nature  of  wharf  property,  likewise,  the 
access  must  be  kept  open  for  convenience  of 
the  owner  and  his  customers :  but  no  one  ever 
supposed  that  the  property  thereby  becamd 
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public,  instead  pf  private.  .  .  .  No  length 
of  time  during  winch  property  is  so  used  can 
deprive  an  owner  of  his  title.  .  .  .  While 
any  one  might  be  allowed  to  travel  over  this 
apace  from  the  warehouse  to  the  wharf  and 
river,  when  convenient,  and  not  interfering 
with  the  owner,  it  would  not  be  because  it 
bad  been  intended  to  give  to  the  public  a 
right  of  way  over  these  premises,  but  because 
he  himself  intended  to  travel  over  it,  and 
while  so  doing  and  so  leaving  it  open,  would 
not  be  captious  in  preventing  others  from 
traveling  there." 

The  same  principle  is  laid  down  in  the  note 
to  Botaston  v.  Payne,  2  Smith,  Lead.  Cas. 
Hare  &  W's  noU,  p.  155,  wherein  it  is  said  : 
"  If,  therefore,  a  person  opens  and  uses  a  space 
upon  his  own  land  as  a  road  for  his  own  con- 
venience and  purposes,  the  mere  fact  that  the 
community  are  allowed  to  make  use  of  it  in 
common  with  him  for  even  twenty  or  thirty 
years  will  not  constitute  a  dedication  of  it 
to  the  public  use,  especially  in  the  face  of 
declarations  on  his  part  inconsistent  with  an 
assent  to  such  dedication."  So  thab-the  use 
of  the  loeuB  in  ^juo  by  the  public  in  the  man- 
ner referred  to  is  entirely  consistent  with  the 
ownership  of  the  plaintiffs,  and  therefore  the 

gublic  have  not  acquired  a  prescriptive  right 
y  user  to  the  land  in  controversy. 
'The  next  question  to  be  determined  is  as  to 
the  right  of  the  plaintiffs  to  erect  and  main- 
tain a  wharf  at  the  locm  inmw  extending  to 
the  navigable  water  of  the  Willamette  river. 
The  contention  for  the  defendants  is  that  the 
title  to  the  soil  under  the  Willamette  river 
is  in  the  state  by  virtue  of  its  sovereignty, 
and  that  riparian  ov^ners,  without  a  license 
or  grant  from  the  state,  have  no  authority  or 
right  to  maintain  a  wharf  bevond  the  ordinary 
high- water  mark.  Hence  they  claim  that  if 
the  plaintiffs  have  erected  their  wharf  and 
extended  it  over  the  submerged  soil  of  such 
river  to  its  navigable  waters  without  any  li- 
cense from  the  state,  they  have  erected  a  pur- 
presture,  which  may  be  abated  or  removed  as 
a  common  nuisance.  The  theory  of  their 
argument  is  that  in  this  country  the  law  as 
to  navigable  fresh  waters  is  the  same  as  to 
waters  moved  by  the  tide;  that,  in  either 
case,  the  state,  by  virtue  of  its  sovereignty, 
is  the  owner  of  the  subjacent  soil  of  its  navi- 
gable rivers,  including  tide  lands  or  sub- 
merged lands  contiguous  to  deep  water ;  that, 
as  such  owner,  it  has  the  ri^ht  to  regulate  the 
use  of  such  lands,  or  to  disi)ose  of  them,  in 
any  way  that  will  not  impair  or  injuriously 
atfect  the  public  interests  in  such  rivers,  es- 
pecially for  purposes  of  navigation  and  com- 
merce, free  from  any  easement  of  the  upland 
owners,  who  can  only  acquire  the  rignt  to 
extend  a  wharf  over  them  by  its  consent,  ob- 
tained by  legislation,  or  acquired  by  ac- 
quiescence through  local  usage';  and  that,  as 
a  consequence,  unless  the  plaintiffs,  as  ri- 
parian owners,  have  obtained  the  consent  of 
the  state  to  extend  their  wharf  over  the  sub- 
merged soil  of  the  Willamette  river  to  the 
point  of  its  navigability,  they  cannot  be  con- 
sidered as  having  any  right  in  the  premises 
which  the  state  is  bound  to  respect ;  nor  can 
their  wharf  be  recognized  as  a  legal  structure, 
the  taking  or  condemnation  of  which  for  a 
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public  use  would  entitle  them  to  compensa- 
tion as  for  private  property. 

By  the  common  law,  in  tin  gland,  the  title 
to  the  shore  of  the  sea,  and  the  arms  of  the 
sea,  and  the  soil  under  tide  water,  is  vested 
in  the  king,  who  has  a  proprietary  interest 
therein,  which  he  may  grant  or  dispose  of 
subject  to  the  public  use  for  navigation  and 
commerce.  ** The  jus  privatum, "  says  Loid 
Hall,  **  that  is  acquired  by  the  subject,  either 
by  patent  or  prescription,  must  not  prejudice 
thie  jus  publicum,  wherewith  public  rivers 
and  the  arms  of  the  sea  are  affected  to  the 
public  use."  De  Jure  Maris,  22.  The  soil 
so  vested  in  the  king  can  only  be  transferred 
subject  to  the  public  trust. 

In  this  country  the  state  has  succeeded  to 
the  ownership  and  sovereignty  over  such 
lands,  charged  with  a  like  public  trust ;  and 
the  law  is  now  regarded  as  settled  that  the 
state,  by  virtue  of  its  sovereignty,  is  regarded 
as  the  owner  of  lands  covered  by  tide  waters, 
and,  as  an  incident  of  such  ownership,  has 
the  right  to  use  or  dispose  of  them  in  such 
way  as  will  not  impair  or  prejudice  the  pub- 
lic interests  or  privileges  such  as  fishing, 
navigation,  and  commerce.  As  touching  this 
subject,  Mr,  Jusfice  Field  said  :  **  Upon  the 
admission  of  California  into  the  Union  upon 
equal  footing  with  the  original  states,  ab- 
solute property  in  and  dominion  and  sover- 
eignty over  all  soils  under  the  tide  waters 
within  her  limits  passed  to  the  state,  with  the 
consequent  right  to  dispose  of  the  title  to  any 
part  of  said  soils  in  such  manner  as  she  might 
deem  proper,  subject  only  to  the  paramount 
right  of  navigation  over  the  waters,  so  far  as 
such  navigation  might  be  required  by  the 
necessities  of  commerce  with  foreign  nationa 
or  among  the  several  states,  the  regulation 
of  which  was  vested  in  the  general  govern- 
ment." Weber  v.  State  Harbor  Oamre,  85  U. 
8.  18  Wall.  65,  21  L.  ed.  801. 

And  in  Bawlby  v.  Shiwly,  22  Or.  410,  in 
conformity  with  our  previous  adjudications, 
it  was  held  that  when  the  state  of  Oregon  was 
admitted  into  the  Union  the  tide  lands  became 
its  property,  and  subject  to  its  jurisdiction 
and  disposal ;  that,  in  the  absence  of  legisla- 
tion or  usage,  the  common-law  rule  would 
govern  the  rights  of  upland  proprietors,  and 
y  that  law  the  title  to  such  lands  is  in 
the  state ;  that  the  state  has  the  right  to  use 
or  dispose  of  its  title  in  such  manner  as  it 
might  deem  best,  free  from  any  easement  of 
such  upland  owners  therein  other  than  such  as 
the  state  might  choose  to  resign  to  them,  sub- 
ject only  to  the  paramount  rieht  of  navigation 
and  the  uses  of  commerce.  The  same  rule  has 
been  extended  to  our  great  fresh- water  lakes, 
which,  owing  to  the  extended  commerce  con- 
ducted upon  them,  are  treated  as  inland  seas ; 
and  also,  in  some  of  the  states,  to  the  great 
fresh- water  rivers,  which  are  navigable  in 
fact,  as  the  Mississippi,  the  Missouri,  the 
Ohio,  and,  in  the  state  of  Pennsylvania,  to 
all  its  permanent  rivers;  such  rule  depend- 
ing on  the  law  of  each  state  as  to  what 
waters,  and  to  what  extent,  the  prerogative 
of  the  state  over  the  lands  under  water  shall 
be  exercised.  The  question,  as  Mr.  Justice 
Bradley  said,  is  one  for  the  several  states' 
themselves  to  determine.     ''If  they  choose  to 
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resign  to  the  riparian  proprietor  rights  which 
properly  belonged  to  them  in  their  soYerei^n 
capacity,  it  is  not  for  others  to  raise  objec- 
tions." Barney  ▼.  Eeokuk,  94  U.  8.  824,  24 
L.  ed.  224. 

So  it  appears  that  the  same  rule  as  to  the 
ownership  of  and  the  sovereignty  over  lands 
under  the  navigable  waters  of  the  great  lakes 
and  fresh- water  rivers  applies  which  obtains 
at  common  law  as  to  the  ownership  of  and 
sovereignty  over  lands  under  tide  waters, 
and  that  such  lands  are  held  by  the  same 
right  in  the  one  case  as  the  other,  and  sub- 
ject to  the  same  trusts  and  limitations.  II- 
linaU  OetU.  B,  Co,  ▼.  lUinais,  146  U.  S.  486, 
86  L.  ed.  1087. 

In  respect  to  the  tide  lands,  the  state,  as 
owner,  has  provided  by  legislation  for  their 
sale  and  disposal  free  from  any  right  of  the 
upland  owners  therein,  except  such  as  it  saw 
fit  to  recognize  in  them  or  their  grantees,  in 
consideration  of  the  fact  that  prior  to  such 
le>(is]ation  the  tide  lands  had  often  been 
dealt  with  by  the  adjacent  owners  as  private 
property,  subject,  however,  to  the  para- 
mount right  of  navigation  and  the  uses  of 
commerce.    Bowlby  v.  Shivdy,  tupra. 

But  in  respect  to  navigable  iresh -water 
rivers  in  this  state  there  has  been  no  legisla- 
tion for  the  sale  or  disposal  of  any  portion 
of  the  submerged  lands  lying  between  the 
upland  and  navigable  waters.  Such  lands, 
flo  f ar  as  any  legislative  action  is  concerned, 
have  not  been  treated  by  the  state  in  the  pro- 
prietary way  which  it  has  asserted  and  ap- 
plied to  the  tide  lands ;  and  some  of  the  de- 
cisions of  its  courts  recognize  certain  rights 
in  the  riparian  owners,  arising  from  adja- 
cency, which  do  not  belong  to  them  in  com- 
mon with  the  public. 

In  Minto  v.  pelanev,  7  Or.  887,  it  was  held 
that  the  river  is  the  boundary  of  lands  lying 
Along  the  Willamette,  and  that  accretions 
formed  on  the  shore  by  the  gradual  receding 
of  the  water  belone  to  the  riparian  owner ; 
and  in  Moore  ▼.  mUamette  Transp,  <A  Locks 
Co. ,  Id.  857,  that  roclu  and  shoals  along  the 
margin  of  the  same  river  belong  to  the  ri- 
parian owner.  While,  therefore,  the  state, 
as  the  owner  of  the  submerged  lands  of  nav- 
igable fresh-water  rivers,  has  not  treated  its 
proprietary  interest  in  any  portion  of  them 
as  subject  to  sale  or  disposal,  it  has  recog- 
nized certain  rights  in  the  riparian  owners, 
not  common  to  the  public,  in  the  shoal  water 
in  front  of  their  land.  It  is  common  knowl* 
edge  that  before  and  after  the  state  was  ad- 
mitted into  the  Union  the  riparian  owners 
aloD^  the  navigable  fresh-water  streams 
within  its  limits  acted  on  the  assumption 
tbHt  the  right  of  wharfage  was  incident  to 
their  land,  and  built  wharves  in  front  there- 
of. Some  of  these  wharves,  like  the  plain- 
tiff *b  are  expensive  structures,  and  of  great 
advantage  and  benefit  to  commerce.  Nor  is 
this  all.  Upon  the  tidal  waters,  such  own- 
ers, believing  that  the  tide  lands  adjacent  to 
their  uplands  belonged  to  them,  built 
wliarves  over  the  same,  and  dealt  with  them 
as  private  property.  This  condition  of  things 
was  recognized  in  the  legislation  referred  tu ; 
and  in  consideration  thereof,  and  as  an  act  of 
justice,  a  preference  was  given  to  the  riparian 
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owners  in  the  provisions  for  the  sale  of  such 
lands.  "Though  the  state  was  under  oo 
legal  obligation  to  recognize  the  rights  of 
either  the  riparian  owner  or  those  who  had 
occupied  these  tide  lands,"  as  Boise,  «/.,  said, 
**  still  the  legislature,  oonsiderinp^  the  fact 
that  these  lands  had  been  dealt  with  as  pri- 
vate property,  and  improved  sometimes  bv 
the  erection  of  expensive  structures,  whick 
were  a  great  advantage  to  commerce,  made 
what  we  think  wise  and  lust  provisions  for 
the  protection  of  those  who  had  spent  their 
money  in  purchasing  and  improving  these 
lands,  which  improvements  were  in  many 
cases  absolutely  necessary  as  aids  to  com- 
merce."   Parker  v.  Bogera,  8  Or.  190. 

All  this  goes  to  show  that  the  custom  which 
obtained  of  building  wharves  along  the  nav- 
igable rivers  of  the  state  by  riparian  owners 
was  fully  understood,  and  that  there  waa  no 
intention  to  interfere  or  obstruot  the  right  to 
wharf  across  the  submerged  lands  of  nontidal 
or  fresh-water  rivers  but  that  the  act  was 
only  designed  to  provide  for  the  sale  of  tide 
lands  otf  tidal  waters,  the  effect  of  which 
was  inconsistent  with  any  easement  or  right 
of  the  upland  owner  therein  not  nantod  to 
him  in  such  act.  This  becomes  all  the  more 
apparent  by  the  proviso  in  the  tide  land  act, 
which  provides  ''that  the  Willamette,  Co- 
<]|^uille  and  Coos  rivers  shall  not  be  deemed 
rivers  in  which  the  tide  ebbs  and  flows, 
within  the  meaning  of  this  act,  .  .  .  and 
that  the  title  of  this  state  to  any  tide  or  over- 
flowed lands  upon  said  rivers  is  hereby 
granted  and  confirmed  to  such  owner  of  the 
adiacent  lands."  This  grant  conveyed  the 
title  to  all  of  such  lands  along  these  rivers, 
whether  tide  or  overflowed,  to  the  riparian 
owners,  subject  to  the  public  trust.  As  the 
Willamette  is  a  fresh- water  river,  and  only 
slightly  affected  by  the  tides  a  short  distance 
from  its  mouth,  there  is  no  tide  land  at  Port- 
land, as  held  in  Andrus  v.  Kriott,  12  Or.  501 ; 
and  therefore  it  results  that  if  the  submersed 
or  overflowed  lands  described  in  the  act  in- 
clude such  as  are  not  affected  bv  the  tides, 
and  lie  between  the  upland  and  navigable 
water,  they  belong  to  such  owners,  suoject 
to  the  paramount  right  of  navigation  and 
commerce. 

There  is  a  marked  distinction  made  by  such 
legislation  between  the  submerged  iands  of 
fresh  navigable  waters,  and  those  covered  by 
the  flux  and  reflux  of  the  tide,  and  known  as 
tide  lands.  In  view  of  these  considerations, 
and  the  tendency  of  our  adjudications  to  rec- 
ofi:nize  rights  in  the  riparian  owners  on  the 
Willamette  river  that  do  not  belong  to  the 
public,  and  the  custom  which  has  prevailed 
from  the  early  settlement  of  the  country  in 
respect  to  the  building  of  wharves,  it  is  at 
least  reasonable  to  inter  that  the  state  hss 
acquiesced  fn  the  right  of  the  riparian  own- 
ers to  build  wharves  in  aid  of  navigation. 
In  fact,  the  absence  of  legislation  in  respect 
to  the  state*s  proprietary  interest  in  the  shoal 
water  of  submerged  lands  of  the  Willamette 
river,  taken  in  connection  with  the  legisU* 
tion  providing  lor  the  sale  and  disposal  of 
tide  lands,  and  adjudications  to  the  eifect 
that  the  grant  of  its  proprietary  interest 
therein  is  free  from  any  easement  of  the  ri* 
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«panaa  owner,  and  subject  only  to  the  public 
^ight  of  navigation  and  commerce,  leads  to 
^the  conclusion  that  it  is  the  policy  of  the 
^ttate,  as  in  other  states,  to  allow  rii)arian 
^owners  on  such  rivers  to  build  wharves  in  aid 
-of  navigation. 

Mr.  Gould  says:  "Riparian  owners  upon 
-navigable  fresh  rivers  and  lakes  may  con- 
struct, in  shoal  water  in  front  of  their  land, 
wharves,  piers  landings,  and  booms  in  aid 
H>f  and  not  obstructing  navigation.  This  is 
^  riparian  right,  being  dependent  upon  title 
^to  the  bank,  and  not  upon  title  to  the  river 
tied.  Its  exercise  may  be  regulated  or  pro- 
'hibited  by  the  state ;  but  so  long  as  it  is* not 
.prohibited  it  is  a  private  right  derived  from 
the  passive  or  implied  license  bv  the  public. 
Jls  it  does  not  depend  upon  title  to  the  soil 
•under  water,  It  is  equally  valid  in  the  states 
.in  which  the  river  beds  are  held  to  be  public 
property  and  in  those  in  which  they  are  held 
<o  belong  to  the  ripaiian  proprietors,  u^me 
^4id  fXum  aqucB. "  Again,  he  says :  **  The 
legislature  may  authorize  the  extension  of 
•^uch  structures  bevond  low- water  mark,  but, 
'if  not  sanctioned  oy  the  legislature,  they  are 
illegal,  so  far  as  to  interfere  with  or  limit 
the  right  of  navigation.''  Oould,  Waters, 
<^§  176.  In  view  of  these  considerations,  the 
wharf  of  plaintiffs,  being  in  aid  of  naviga- 
-tion,  is  a  legal  structure,  and  private  prop- 
-erty,  which  can  only  be  taken  for  public  use 
according  to  established  law,  and  with  due 
^compensation  therefor. 

Passing  these  considerations  for  the  present., 
«there  is  another  phase  of  the  case,  which 
«eems  to  be  decisive  of  the  assent  of  the  state 
-40  the  building  of  plaintiffs'  wharf.  The 
^legislative  assembly,  at  its  session  held  in 
180:3,  passed  the  following  act  relating  to 
wharves  in  cities :  **Sec.  &37.  The  owners 
*of  any  land  in  this  state  lying  upon  any  navi- 
^^ble  stream  or  other  like  water,  and  within 
-^he  corporate  limits  of  any  incorporate  town 
therein,  are  hereby  authorized  to  construct  a 
wharf  or  wharves  upon  the  same,  and  extend 
-•uch  wharf  or  wharves  into  such  stream  or 
^ther  like  water  beyond  low- water  mark  so 
far  as  may  be  necessary  and  convenient  for 
ihe  use  and  accommodation  of  any  ships  or 
•other  boats  or  vessels  that  may  or  can  navigate 
■«uch  stream  or  other  like  water.  Sec.  4228. 
The  corporate  authorities  of  the  town  wherein 
4uch  wharf  or  wharves  is  proposed  to  be  con- 
structed shall  have  power  to  regulate  the  exer- 
cise of  the  privilege  of  franchise  herein 
granted;  and  upon  the  application  of  the 
person  entitled  to  and  desiring  to  construct 
:8uch  wharf  or  wharves,  such  corporate  au- 
thority shall,  by  ordinance  or  other  like 
fnode,  prescribe  the  mode  and  extent  to  which 
the  same  may  be  exercised  beyond  the  line 
cf  low- water  mark,  so  that  such  wharf  or 
wharves  shall  not  be  constructed  any  further 
into  such  stream  or  other  water  beyond  such 
low- water  line  than  may  be  necessary  and 
•<x>ovenient  for  the  purpose  expressed  in  sec- 
tioH  4227,  and  so  that  the  same  will  not  un- 
tieoessarily  interfere  with  the  navigation  of 
«uch  stream  or  other  like  water.^  Hill's 
•Code.   . 

In  1869,  the  city  of  Portland,  under  the 
•attthorlty  of  this  statute,  passed  an  ordinance 
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defining  the  wharf  limits  and  regulating  the 
building  of  the  same.  Section  ^  of  this  or- 
dinance provides  that  ''all  wharves  and  piles 
now  erected  or  driven  beyond  the  lines  de- 
scribed in  section  1  of  this  ordinance  shall  bo 
removed  to  conform  to  the  above-described 
line,  within  ten  years  from  the  date  of  the 
approval  of  this  ordinance.  Provided,  that 
if  anv  such  wharf  or  structure  shall  be  at 
any  time  destroyed  by  the  elements,  or  so 
damaged  as  to  necessitato  the  rebuildine^ 
thereof,  it  shall  be  rebuilt  to  conform  to  saia 
above-described  lines." 

The  contention  for  the  defendants  is  that 
the  plaintiffs'  wharf,  having  been  built  when 
the  statute  was  passed,  did  not  come  within 
its  purview ;  that  the  statute  provides  for  tho 
doing  of  future  acts  under  the  regulation  of 
the  corporate  authorities;  that  it  does  not 
legalize  or  attempt  to  legalize  wharves  there- 
tofore constructed ;  that  the  words  **  proposed 
to  be  constructed,"  and  ''desiring  to  con- 
struct, "  and  "  hereby  sutborized  to  construct, " 
show  beyond  cavil  that  future,  and  not  past, 
erections  were  what  the  law-makers  had  in 
mind. 

The  rule  undoubtedly  is  that  a  statute  is 
to  be  construed  to  operate  prospectively,  and 
not  retrospectively,  unless  the  language  is  so 
plain  and  direct  as  to  preclude  all  question 
as  to  the  intention  of  the  legislature.  The 
rule  is  founded  on  the  principle  that  a  con- 
struction should  not  be  ^iven  to  a  statute  that 
will  take  away  or  restrict  rights,  unless  the 
intention  of  the  legislature  cannot  be  other- 
wise satisfied.  A  retrospective  law  is  alwavs 
subject  to  the  limitation  that  it  shall  not  be 
such  as  is  termed  "  av  postfacto,^  or  as  impair 
the  obligations  of  contracts. 

But  we  do  not  think  there  is  any  occasion 
to  apply  the  principle  suggested  to  the  statute 
in  question.  There  is  no  claim  that  it  affects 
past  transactions,  or  relates  back,  snd  gives 
them  validity.  It  is  not  pretended  that  the 
statute  has  a  retroactive  effect,  and  made 
wharves  legal  structures  which  were  erected 
prior  to  its  enactment.  The  statute  neither 
commands  certain  acts  or  things  to  be  done, 
nor  prohibits  them  from  being  done.  It  is  a 
permissive  statute,  which  allows  certain 
thines  to  be  done  without  commanding  them. 
"Under  the  provision  of  the  statute,"  said 
Boise,  /.,  "any  person  within  an  incorporated 
town  within  this  state  may  build  ana  main- 
tain a  wharf  from  his  land  at  high  water  into 
navigable  water,  so  far  as  is  necessarv  or  con- 
venient to  accommodate  shipping,  if  he  con- 
forms to  the  legal  restrictions  imposed  on 
him  by  the  authorities  of  the  town,  and  does 
not  impede  navigation.  Such  structures  are 
erected  in  all  commercial  towns,  and  have 
been  recognized  as  legal  structures  in  all  the 
states."    Parker  v.  iZylor,  7  Or.  446. 

The  statute  simply  grants  permission  or  li- 
cense to  any  upland  owner  in  an  incorporated 
town  whose  land  fronto  upon  a  navigable 
stream  to  construct  a  wharf  in  front  or  his 
land,  which  permission,  when  acted  upon, 
renders  his  wnarf  a  legal  structure.  Its  ob- 
ject is  to  encouraee  the  building  of  wharves 
to  aid  navigation,  and  for  the  benefit  of  com- 
merce. Within  its  purport,  then,  what  dif* 
ference  would  it  make  whether  the  wharf  wa 
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built  before  or  after  the  statute  was  enacted. 
In  either  case,  the  wharf  would  serve  the 
object  it  sought  to  accomplish,  and  hence  be 
a  legal  structure  within  its  spirit  and  intent. 
But  it  is  argued  that  the  leave  granted  under 
the  statute,  being  merely  a  permission  or  li- 
cense, is  revocable  at  the  pleasure  of  the 
state ;  and  that,  as  a  consequence,  the  wharf 
of  the  plaintift  ceases  to  be  a  legal  structure, 
or  to  have  a  legal  existence,  when  the  leave 
is  withdrawn,  or  the  license  revoked.  The 
statute  has  not  been  repealed,  either  directly 
or  by  implication,  and,  so  far  as  it  is  con- 
cerned, there  is  no  revocation  of  the  license 
granted.  The  most  that  has  been  claimed  for 
the  Meussdorffer  act  in  that  connection  is  that 
it — being  for  a  public  purpose— operates  to 
revoke  the  license  of  the  plaintiffs,  and 
thereby  to  deprive  their  wharf  of  its  legal 
foundation  and  existence.  It  will  be  ob- 
served, then,  that  the  argument  is  based  on 
the  theory  that  the  permission  granted  by  the 
statute  to  build  wharves  is  merely  a  license, 
and,  as  such,  may  be  revoked  at  the  pleasure 
of  the  state,  after  it  has  been  acted  upon,  and 
the  wharf  erected.     But  this  is  not  so. 

As  was  said  in  Bowlby  v.  Shivdy,  supra, 
the  statute  does  not  vest  any  right  until  exer- 
cised. It  is  a  license  revocable  at  the  pleasure 
of  the  legislature  until  acted  upon  and 
availed  of.  It  is  doubtless  true  that,  if  the 
statute  should  be  repealed,  or  the  adjacent 
tide  lands  disposed  of,  the  privilege  given 
the  upland  owner  to  build  a  wharf  across  the 
tide  lands  into  deep  water,  unless  acted  upon 
or  availed  of,  would  be  revoked.  But  the 
riparian  owners  who  have  taken  advantage 
of  the  permission  or  privilege  to  build 
wharves—especially  those  on  fresh  navigable 
waters,  for  the  reasons  suggested — have  ac- 
quired rights  that  would  not  be  affected  by 
the  repeal  of  the  statute.  These  wharves  are 
legal  structures,  and  as  such  are  private  prop- 
etry,  which  cannot  be  taken  without  due  pro- 
cess of  law,  and  due  compensation  therefor. 
Hence  the  contention  of  tue  defendants  that 
the  Meussdorffer  act— which  authorizes  the 
location  and  construction  of  the  Burnside 
street  bridge,  and  under  which  they  are  pro- 
ceeding to  build  it — is  a  revocation  of  the 
leave  or  license,  cannot  be  maintained. 

Nor  do  we  find  anything  in  the  case  of 
Illinois  Gent.  R,  Co.  v.  Illinois,  supi'a,  in  con- 
flict with  this  result.  There  the  grant  of  the 
submerged  soil  of  the  lake  was  in  such 
quantity  as,  in  the  opinion  of  the  court,  im- 


paired the  public  interest  in  its  waters,  and 
operated,  if  irrepealable,  as  an  abdication  by 
the  state  of  its  trust  over  the  property.     Tli^ 
right  of  a  riparian  owner  to  build  a  wharf 
over  the  submerged  soil  of  a  river  to  navi- 
gable water  is  not  inconsistent  with  the  pub- 
lic interest,  nor  in  prejudice  of  the  public 
rights.     Nor  does  the  grant  of  such  subjacent 
soil  or  tide  lands  subject  to  the  paramount 
right  of  navigation  and  commerce  authorize 
its  use  for  any  purpose  inconsistent  with  the 
public  interest.     The  land  in  front  of  the 
riparian  owner,  when  used  for  a  wharf,  and 
under  proper  regulation,  is  in  aid  of  naviga- 
tion, and  for  the  l^'Cnefit  of  commerce.     Of 
course,  the  state  has  the  right  to  regulate  the 
building  of  wharves,  or  to  determine  how  far 
rights  in  submerged  soil  can  be  exercised  con- 
sistently with  the  easement  of  navigation. 
Our  state  has  made  such  regulations,  and,  a» 
there  is  no  claim  that  the  wharf  of  the  plain- 
tiffs impedes  navigation,   or  is  not  erected 
in  conformity  with  its  requirements,  it  must 
be  regarded  as  a  legal  structure,  and  entitled 
to  be  protected  as  private  property.  Although 
the  evidence  shows  that  the  original  whm 
was  torn  down  and  rebuilt  in  the  year  1876, 
in  conformity  with  the  ordinance,    we  have- 
not  deemed  it  necessary  to  refer  to  that  fact 
as  strengthening  the  right  of  the  plaintiffs 
in  the  pl^mises.     Within  the  principle  and 
for  the  reasons  suggested,  it  is  apparent  that 
the  cases  of  BundU  v.  IMa^care  ds  22.    Canal 
Co.  55  U.  8.  14  How.  80.    14  L.   ed.   335; 
MonongaJiela  Naiv.  Co.  v.  Coons,  6  Watts  & 
8.  101 ;  Susquehanna  Canal  Go.  ▼.  Wright,  ^ 
Watts  &  8.  9,  42  Am.  Dec.  312,— do  not  de- 
termine the  questions  involved  in  the  jcase  at 
bar.     The  right  to  build   and  maintain  a 
wharf,  being  in  aid  of  navigation,   and  for 
the  benefits  of  commerce,  rests  on  a  different 
footing  and  principle  than  a  license  to  erect 
mills  with  dams  which  may  impede  or  ob- 
struct navigation,   or  canals  diverting  the- 
waters  of  a  navieable  river. 

Without  further  reference,  it  is  sufficient 
to  say  that  we  think  the  plaintiffs  have  a 
right  of  property  in  their  wharf  of  which 
they  cannot  be  deprived  except  in  accordance 
with  established  law,  and,  if  it  should  he 
necessary  that  it  should  be  taken  or  destroyed 
for  the  use  of  the  bridge,  that  it  cannot  be 
done  without  due  compensation  therefor. 
Monongahela  Nafi.  Go.  v.  United  States^  149 
U.  S.  812,  37  L.  ed.  468. 

The  decree  must  be  affirmed. 
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The  eonatttntlonaJ  rl|pht  of  trial  by  Jury 
ia  not  violated  by  a  statute  which  provides 

N0TB.--The  opinion  and  brieft  Id  the  above  case 
■eem  to  exhaust  the  authorities  on  the  subject  and 
leave  no  opportunity  to  add  anythloff  of  value  to 
the  question. 

92  L.  R.  A. 


for  the  determination  by  the  court  of  the  degree 
of  crime  on  a  plea  of  guilty  of  murder. 

(July  29, 1892.) 

CASE  RESERVED  bv  the  trial  term  for 
Grafton  County  for  tne  opinion  of  the  full 
court  of  a  motion  for  a  new  trial  after  judg- 
ment of  the  court  fizinp^  the  degree  of  the 
crime  without  granting  a  jury  trial  after 
plea  of  guilty  to  an  indictment  for  murder* 
l)enied. 


1892 
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The  facta  sufficiently  appear  in  the  opin- 
ion. 

Meun.  Alvin  Burleig^h  and  Joseph  Ci 
Story*  for  defendant,  in  support  of  the  mo- 
tion: 

The  defendant  has  a  constitutional  right 
to  a  trinl  by  jury  on  the  plea  of  guilty.  The 
pica  raises  the  issue  of  degree  ol  guilt  upon 
which  the  life  of  the  accused  depends. 

The  plea  of  guilty  under  the  statutes  of 
this  state,  siiico  murder  Was  divided  into  two 
degrees  in  1886,  is  a  confession  of  intentional, 
unlawful  killin|^  and  nothing  more.  It  is 
not  a  plea  of  guilty  to  a  capital  offense. 

No  judgment  can  be  rendered  upon  such  a 
plea.  The  plea  raises  as  sharp  an  issue  as 
any  plea  could  possibly  raise. 

The  Statute  of  28  Hen.  VIII.,  created  the 
distinction  between  killing  with  malice  pre- 
pense, which  was  still  called  murder,  and 
without  malice  prepense  which  was  called 
manslaughter.  To  the  first-named  offense 
the  death  penalty  still  attached,  but  man- 
slaughter entailed  imprisonment  only. 

State  y.  Pike.  49  N.  H.  899,  6  Am.  Rep. 
533 ;  4  Bl.  Com.  190 ;  Hale,  P.  C.  466 ;  1 
East,  P.  C.  218:  Omh.  ▼.  Webiter,  6  Gush. 
804.  62  Am.  Dec.  711. 

The  state  seeks  to  attach  the  same  meaning 
to  a  plea  of  guilty  under  an  indictment  for 
murder  in  New  Hampshire  that  obtained  at 
common  law,  when  no  degrees,  with  differ- 
ent penalties  attached,  were  recognized,  and 
there  seems  to  be  a  similar  confusion  of  mind 
in  some  of  the  judicial  opinions  of  courts  in 
different  states. 

After  the  Statute  of  28  IHen.  Yin.,  in- 
tentional killing  in  hot  blood  or  from  sud- 
den and  uncon&ollable  passion  was  man- 
slaughter. The  accused  could  truthfully 
plead  guilty  to  that  offense  and  be  sentenced 
to  imprisonment.  Under  our  statute  inten- 
tional killing  without  del  liberation  and  pre- 
meditation is  not  manslaughter. 

Gen.  Laws,  chap.  282,  ^  7. 

Manslaughter  by  the  Statute  of  28  Hen. 
YIIL,  was  the  same  as  murder  in  the  second 
degree  now  is  under  our  law. 

Gen.  Laws,  chap.  282,  §  1. 

As  the  forms  of  indictment  for  murder  do 
not  in  terms  set  up  the  particular  degree  of 
that  crime  the  accused  cannot  as  a  matter  of 
right  plead  guilty  of  the  lower  degree  and 
be  sentenced  accordingly. 

He  cannot  plead  guilty  of  the  actual  offense 
committed  and  receive  the  known  penalty  of 
imprisonment,  but  must  subject  himself  to 
the  chances  of  a  trial  by  the  court  on  the 
question  as  to  whether  or  not  his  neck  shall 
be  stretched  unless  he  pleads  not  guilty,  and 
yet,  in  yiew  of  this  critical  situation  in 
which  the  law  places  the  accused,  the  state 
contends  that  his  plea  of  guilty  leayes  no  is- 
sue to  be  tried.  Such  a  position  is  contra- 
dictory. It  is  the  right  of  a  prisoner,  com- 
petent in  understanding  and  acting  in  good 
faith,  to  plead  guilty  instead  of  denying  the 
charge. 

Bishop,  Crim.  Proc.  §  795. 

The  legislature  cannot  by  Indirection  nor 
by  taking  seyeral  steps  deprive  the  accused 
of  a  constitutional  right  whieh  cannot  di- 
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rectly  and  by  a  single  step  be  taken  from 
him. 

A  general  plea  of  guilty  to  an  indictment 
for  murder  which  does  not  designate  in  terms 
or  apt  language  the  degree,  is  either  held 
equivalent  to  a  plea  of  not  guilty  to  the 
higher  degree  or  to  a  confession  of  guilt  to 
the  lower  degree  only. 

Whart.  Horn.  2d  ed.  g  194. 

A  general  verdict  of  guilty  is  not  a  finding 
of  guilt  in  the  first  degree. 

M€Ue  y.  Cleveland,  58  Me.  664 ;  Johnson  v. 
Cam.  24  Pa.  386;  State  y.  Dated,  19  Conn. 
388;  HcOee  v.  StaU,  8  Mp.  495;  Tully  y. 
People,  6  Mich.  278 ;  State  y.  Maran^  7  Iowa, 
236. 

In  order  to  make  the  killing  murder  in  the 
first  degree,  deliberation  ana  premeditation 
must  be  proved,  they  will  not  be  inferred 
from  the  killing,  whether  it  be  proved  or 
confessed. 

pBople  y.  Ptftter,  5  Mich.  1,  71  Am.  Dec. 
763 ;  State  y.  MitcheU,  64  Mo.  191 ;  State  v. 
Lane,  Id.  819;  State  v.  7'eeterman,  68  Mo. 
408;  Sehleneker  y.  State,  9  Neb.  800;  State 
y.  Miliain,  8  Ney.  410 ;  0'  Mara  v.  Com,  75 
Pa.  424 ;  Ake  y.  StaU,  30  Tex.  466 :  HamJtu 
y.  StaU,  86  Tex.  528;  CaldweU  v.  State,  41 
Tex.  86 ;  Murray  y.  State,  1  Tex.  App.  417 ; 
Hill  y.  Com.  2  Gratt.  594. 

The  verdict  must  specify  the  degree. 

Whart.  Horn.  2d  ed.  ^§  190,  900;    WhiU- 
ford  y.    Com,   6  Rand.    (Va.)  721,    18  Am. 
Dec.  774 ;  StaU  y.  Pike,  49  N.  H.  899,  6  Am. 
Rep.  533. 

That  the  common- law  form  of  indictment 
for  murder  is  sufficient  to  support  a  verdict 
of  guilty  in  the  first  degree,  under  laws  di- 
viding murder  into  degrees,  is  combated  in 
an  argument  of  ^at  force  and  learning  by 
Mr.  BishoD  in  his  work  on  Criminal  Proced- 
ure, §§  567,  688. 

Almy  was  found  guilty  of  murder  in  the 
first  degree,  not  on  his  own  confession,  by 
"the  judgment  of  his  peers,"  by  "due  pro- 
cess of  law,"  or  "the  law  of  the  land,"  but 
by  the  judgment  of  two  men  sitting  as  a 
court.  This  was  in  derogation  of  both  fed- 
eral and  state  constitutions. 

"  Due  process  of  law"  and  "  the  law  of  the 
land"  mean  one  and  the  same  thing. 

Mayo  y.  Wileon,  1  N.  H.  55. 

The  judgment  of  his  peers  means  trial  by 
a  jury  of  twelve  men  according  to  the  course 
of  the  common  law. 

2  Kent,  Com.  p.  18,  and  noU, 

The  law  of  the  land  means  due  process  of 
law  in  which  is  included  the  right  to  con- 
test the  change. 

Greene  v.  Srigge,  1  Curt.  C.  C.  811 ;  Taylor  ^ 
v.  PfTter,  4  Hill,    140,   40  Am.    Dec.    274; 
Parsons  v.   Russell,   11  Mich.    118,  83  Am. 
Dec.  728 ;  Jones  v.  Bobbins,  8  Gray,  342. 

These  terms  do  not  mean  all  statutory 
enactments  of  the  legislature,  the  law-mak- 
ing branch  of  the  government  cannot  make 
"due  process  of  law"  by  violating  the  ancient 
and  fundamental  princii)les  of  justice,  lib- 
erty, and  protection,  which  are  embodied  in 
the  old  common  law  of  our  ancestors. 

East  Kingston  v.  Toule,  48  N.  H.  61. 

In  discussing  the  term  "the  law  of  the 
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land"  the  court  says  in  8aeo  y.  Wentwwrth, 
^7  Me.  171,  58  Am.  Dec.  786 :  **  It  does  not 
mean  an  act  of  the  legislature ;  if  such  was 
the  true  construction,  this  branch  of  the  gov- 
€rment  could  at  any  time  take  away  life,  lib- 
erty, property,  and  privilege  without  a  trial 
by  jury.* 

See  also  2  Coke,  Inst.  46 ;  1  Bl.  Com.  44 ; 
2  Kent,  Com.  9 ;  8  Story,  Const.  §  1783. 

A  constitutional  jury  cannot  consist  of  less 
than  twelve  men. 

It  is  the  right  of  a  trial  by  Jury  which 
•exists  and  is  preserved. 

Opinion  of  the  Justices,  41  N.  H.  651 ;  (hpp 
V.  Henniker,  65  K.  H.  193,  20  Am.  Dec.  194 ; 
Sedgw.  Stat.  &  Const.  L.  2d  ed.  487,  note; 
State  y.  Bay,  68  N.  H.  407,  66  Am.  Rep. 
«29. 

Speaking  of  the  danger  of  legislative  en- 
croachments upon  constitutional  rights  in 
connection  with  the  term  ^'the  law  of  the 
land"  (Jones  v.  Bobbins,  8  Gray,  842),  the 
court  says,  in  objection  to  the  claim,  that 
this  language  meant  statutory  enactments  of 
the  broadest  kind. 

See  also  State  v.  McCkar,  11  Nev.  46 ;  State 
V.  O'FlahffrtfL  7  Nev.  157 ;  Stoite  v.  Oohn,  9 
Nev.  189;  Bank  oj  the  State  v.  Cooper,  2 
Terg.  699,  24  Am.  Dec.  537. 

Article  16  of  the  Bill  of  Righto  provides 
that  ^'no  subject  shall  be  liable,"  etc. ;  ^'nor 
«hall  the  legislature  make  any  law  that  shall 
subject  any  person  to  a  capital  punishment 
(excepting  for  the  government  of  the  army 
«nd  navy  and  the  militia  in  actual  service) 
without  trial  by  jury." 

A  trial  is  ''the  examination  before  a  com- 
petent tribunal,  according  to  the  laws  of  the 
land,  of  the  facto  put  in  issue  in  a  cause  for 
the  purpose  of  determining  such  issue." 

Bouvier,  Law  Diet. 

Trial  by  jury  in  a  capital  case  is  safely 
within  the  domain  of  righto  that  cannot  be 
waived. 

State  y.  Carman,  68  Iowa,  180,  60  Am. 
Rep.  741;  Bill  v.  People,  16  Mich.  851; 
Cancemi  y.  People,  18  N.  Y.  128;  Allen  v. 
StaU,  54  Ind.  461 ;  Work  v.  State,  2  Ohio  St. 
^96,  59  Am.  Dec.  671 ;  Maurer  v.  People,  48 
N.  Y.  1 ;  Stokes  v.  PeopU,  58  N.  Y.  164,  13 
Am.  Rep.  492 ;  Wilson  v.  StaU,  16  Ark.  601 ; 
BeU  V.  State,  44  Ala.  393 ;  WiUiams  v.  State, 
12  Ohio  St.  622 ;  People  y.  Smith,  9  Mich. 
198 ;  Neales  y.  StaU,  10  Mo.  498 ;  State  v. 
Mansfield,  41  Mo.  470;  Oooley,  Const.  Lim. 
182,  399;  Bishop,  Crim.  Proc  $g  96,  112, 
123 ;  Sedgw.  Stat.  &  Const.  L.  87,  88. 

Messrs.  Edwin  Q.  Eastnuui,  Atty-Oen,, 
and  William  H.  flQicheil*  solicitor  for 
<3fraf ton  county,  for  the  state : 

The  defendant  has  no  constitutional  right 
to  a  jury  trial  on  his  plea  of  guilty. 

The  statute  in  regard  to  degree  of  murder 
creates  no  new  offense,  and  makes  no  change 
in  the  common- law  definition  of  murder.  It 
merely  mitigates  the  punishment  in  certain 
cases,  and  the  mitigation  of  punishment  on 
a  plea  of  guilty  is  not  made  a  question  for 
Che  Jury  by  the  common  law,  or  the  statute 
of  tne  constitution. 

Opinion  of  the  Jtistiees,  0  Allen,  586 ;  Green 
y.  Com.  12  Allen,  165. 

It  is  constitutional  and  legal  for  a  guilty 
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man  to  tell  the  truth  and  confess  his  guilt, 
and  it  is  constitutional  and  legal  for  this 
court  to  believe  him,  and  render  jadgment 
on  his  confession. 

Com.  y.  Bailey,  12  Cnsh.  80. 

A  defendant  in  a  criminal  action,  with  the 
consent  of  the  state  and  the  court,  may  waive 
a  statute  enacted  for  his  benefit. 

State  y.  £auftnan,  51  Iowa,  678,  88  Am. 
Rep.  148 ;  State  y.  Worden,  46  Conn.  849,  88 
Am.  Rep.  27. 

It  is  difficult  to  see  why  a  defendant  may 
not  with  the  consent  of  the  court  and  state 
elect  to  be  tried  by  the  court. 

Com,  V.  DaHey,  supra;  Murphy  y.  Oom.  1 
Met.  (Ky.)  866;  Tyray.  Com.  2  Met.  (Ky.) 

In  cases  not  capital  it  has  been  held  that 
the  disqualification  of  a  juror  may  be  waived 
and  that  by  consent  a  verdict  may  *be  rendered 
by  eleven  jurors. 

Com.  V.  Bailey,  supra. 

In  Ohio,  a  statute  defining  the  jurisdiction 
and  regulating  the  practice  of  probate  courts, 
which  provides  that  upon  a  plea  other  than 
a  plea  of  guilty,  if  the  defendant  do  not  de- 
mand a  trial  by  jury  the  probate  judge  sliali 
proceed  to  try  the  issue,  was  held  to  be  no 
infringement  of  the  constitution. 

BaiUy  v.  State,  4  Ohio  St.  57 ;  DiUingham 
V.  StaU,  5  Ohio  St.  280 ;  Ward  v.  Peaj^,  80 
Mich.  116. 

Upon  the  question  as  to  the  riebt  of  one 
charged  with  crime  to  waive  a  trial  by  jury, 
and  elect  to  be  tried  by  the  court  when  there 
is  positive  legislative  enactment  giving  the 
right  so  to  do  and  conferring  power  upon  the 
court  to  try  the  accused  in  such  a  case,  there 
are  but  few  decisions.  But  fortunately  some 
of  the  stetes  have  passed  laws  permitting  this 
to  be  done,  and  we  are  therefore  not  entirely 
without  authorities.  And  so  far  as  we  can 
learn  in  every  case  where  a  question  has  been 
raised  the  stetute  empowering  the  court  to 
try,  and  the  accused  to  waive  a  jury  trial 
and  elect  to  be  tried  by  the  court,  has  been 
decided  constitutional. 

Bailey  v.  StaU  and  BiUingham  y.  State, 
supra;  StaU  v.  Mains,  27  Conn.  281 ;  Curtie 
V.  QiU,  84  Conn.  54;  StaU  v.  Tuiier,  84 
Conn.  205;  PeopU  y.  Smith,  9  Mich.  109; 
Tabor  v.  Cook,  15  Mich.  822 ;  Ward  v.  Peo- 
pU, 80  Mich.  116;  Com.  v.  BaiUy,  12  Cusb. 
80 ;  Bank  of  Columbia  v.  Oke^y,  17  U.  8.  4 
Wheat.  285,  4  L.  ed.  669 ;  PeopU  v.  Good- 
win, 5  Wend.  261 ;  yeaUs  v.  StaU,  10  Mo. 
498 ;  StaU  v.  Mansfield,  41  Mo.  470 ;  Bishon, 
Crim.  Proc.  g  893 ;  Cooley,  Const.  Lim.  18i ; 
Sedgw.  Stet.  &  Const.  L.  88 ;  Baker  v.  Bra- 
man,  6  Hill,  47;  Lee  Y.  Tillotson,  24  Wend. 
889,  86  Am.  Dec.  624 ;  Betmold  v.  Brake,  46 
N.  Y.  318. 

The  prisoner  may  even  waive  bis  right  te 
a  trial  at  the  hands  of  a  jury  on  the  merits* 
by  pleading  guilty. 

I^U  V.  BaUibun,  21  Wend.  609. 

There  are  two  answers  to  the  claim  that 
the  stote  had  an  interest  in  the  defendant's 
life  and  a  right  to  have  him  tried  by  jury, 
and  that  he  could  not  waive  the  state's 
riglit. 

The  right  of  jury  trial  was  his  ezdusifs 
right.    . 
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8laU  ▼.  AOee,  61  N.  H.  428,  60  Am.  Rep. 
S25 :  Woo9ter  y.  Plymouth,  62  N.  H.  196. 

If  the  defendant's  right  to  a  jury  trial  was 
«l80  the  right  of  the  state,  the  Act  of  1886 
was  a  waiVer  of  it. 

8taU  V,  Wordm,  46  Conn.  859,  88  Am.  Rep. 
^ ;  Cooiey,  Const.  Lim.  892. 

A  statute  can  be  worded  so  as  to  exclude 
4be  Jurisdiction  of  a  court  without  a  jury. 

Slats  ▼.  Carman,  68  Iowa,  180,  60  Am. 
Bep.  741. 

lilany  of  the  incidents  of  a  common -law 
trial  by  jury  are  essential  elements  of  the 
right.  The  jury  must  be  indifferent,  and 
must  be  summoned  from  the  vicinage. 

Cooley,  Const.  Lim.  892. 

If  the  constitution  deprived  defendants  of 
their  right  of  waiver,  they  could  waive  none 
of  the  elements  of  a  jury  trial.  They  could 
"Waive  no  privilege  secured  to  them  by  the 
constitution.  As  a  result  the  bill  of  rights 
would  be  a  bill  of  disabilities,  inflicted  upon 
accused  persons  presumed  to  be  innocent,  and 
their  liberties  and  lives  might  be  sacrificed 
by  what  was  intended  for  uieir  protection. 
Irar  example,  this  defendant  could  not  waive 
the  right  to  be  tried  in  Grafton  county. 

Stats  y.  Albee,  supra. 

He  could  not  waive  his  rij^ht  to  refuse  to 
furnish  evidence  against  himself,  and  the 
hearing  would  be  illegal  and  the  judgment 
invalid  because  he  testified  that  he  was  guilty 
of  murder,  though  without  premeditation. 

Stats  V.  Obsr,  62  N.  H.  459,  18  Am.  Rep. 
€8 ;  Connors  v.  People,  60  N.  Y.  240 ;  Psopls 
▼.  Casey,  73  N.  Y.  898 ;  dm,  v.  Mullen,  97 
Hass.  545 ;  Stats  v.   Witham,  72  Me.  581. 

The  statute  in  question  creates  no  new  of  • 
fense. 

Stats  V.  Pike,  49  N.  H.  405,  6  Am.  Rep 

The  determination  of  the  degree  of  murder 
t>y  the  court  is  not  a  trial. 

PeopU  V.  yai.  20  Cal.  164 ;  Oraia  v.  Stats, 
16  L.  R.  A.  868.  49  Ohio  St.  415. ' 

Defendant  by  pleading  guilty  waived  his 
riglit  to  trial  by  jury. 

Psopls  V.  Lennox,  67  Cal.  118. 

Where  a  statute  authorizes  the  court  to  try 
-without  jury  with  defendant's  consent,  de- 
fendant thereby  waives  his  right  to  trial  by 
jury. 

Bishop,  Crim.  Proc.  8d  ed.  g  898;  Jonss 
T.  Hodbins,  8  Gray,  829 :  Ward  v.  People,  80 
Hich.  116;  Darst  v.  PeopU,  61  111.  286,  2 
Am.  Rep.  801 ;  Leoffus  v.  Stats,  86  Md.  257 ; 
JBtats  V.  Moody,  24  Mo.  560 ;  D%ilsy  v.  StaU, 
4  Ohio  St.  67;  Dillingham  v.  StaU,  5  Ohio 
£t.  280 ;  Cm.  v.  WTiitnsy,  108  Mass.  5 ;  Sarah 
y.  State,  28  Ga.  576 ;  Langbsin  v.  StaU,  87 
Tex.  162;  United  StatssY,  Bathbons,  2  Paine, 
O.  C.  678 ;  PeopU  v.  Goodwin,  5  Wend.  251 ; 
Laks  Eris,  W,  di  St.  L.  B.  Co.  v.  Sfath,  9 
Ind.  558 ;  Bank  of  Columbia  v.  Cksly,  17  U.  8. 
A  Wheat.  235,  4  L.  ed.  559 ;  Neales  v.  StaU, 
10  Mo.  498 :  Harris  v.  PeopU,  128  111.  585 ; 
Morgan  v.  PeopU,  186  111.  161. 

If  a  prisoner  consents  to  be  tried  by  eleven 
instead  of  twelve  jurors  verdict  will  be  per- 
mitted to  stand,  no  statute  providing  for 
tw**lve. 

Com.  y.  Dailsy,  12  Cush.  80;  State  y. 
Eavfman,  61  Iowa,  578,  38  Am.  Rep.  148; 


StaU  v.  Sadcstt,  89  Minn.  69 ;  StaU  v.  Ores- 
sheim,  79  Iowa,  75;  StaU  v.  Borowsky^  11 
Nev.  119;  Murphy  v.  Com,  1  Met.  (Ky.) 
865;  Tyra  v.  Com.  3  Met.  (Ky.)  1 ;  BdwartU 
V.  StaU,  45  N.  J.  L.  419 ;  StaU  v.  Potter,  16 
Kan.  80;  &aU  y.  MansJiM,  41  Mo.  470; 
Murphy  v.  SiaU,  97  Ind.  579;  Connelly  v. 
StaU,  60  Ala.  89 ;  Ward  v.  PeopU,  80  Mich. 
116 ;  StaU  v.  Bobinson,  48  La.  Ann.  388 ; 
Laf)sry  v.  Com.  101  Pa.  560 ;  StaU  v.  WhiU, 
88  La.  Ann.  1218;  &aU  y.  GHggs,  84  W. 
Va.  78. 
As  to  right  to  waiver  In  general,  see  — 
Battls  V.  Knapp,  60  N.  H.  862 ;  CrotseU  v. 
Londonderry,  68  N.  H.  49;  Alexandsr  v. 
» Unitsd  Statss,  188  U.  S.  858,  84  L.  ed.  954 ; 
Lynch  v.  Com.  88  Pa.  189,  82  Am.  Rep.  445 ; 
Cim,  y.  Hardy,  2  Mass.  807 ;  StaU  v.  Preseott, 
7  N.  H.  288;  Cooley,  Const.  Lim.  857;  StaU 
v.  Busgell,  59  N.  H.  65 ;  StaU  v.  Cber,  52  N. 
H.  459.  18  Am.  Rep.  88 ;  Com.  v.  MulUn,  97 
Mass.  545 ;  Lord  v.  StaU,  18  N.  H.  178. 

Blodfi^ttt  J*f  delivered  the  opinion  of 

the  court : 

In  criminal  proceedings  a  confession  of  the 
offense  by  the  party  charged  by  a  plea  of 
guilty  is  the  highest  kind  of  conviction  of 
which  the  case  admits  (2  Hawk.  P.  0.  chap. 
81,  ^  1 ;  2  Hale,  P.  0.  225 ;  4  Bl.  Com.  862) ; 
and  subjects  him  precisely  to  the  same  pun- 
ishment as  if  he  were  tried  and  found  guilty 
bv  verdict  (1  Archbold,  Crim.  Pr.  &  PI. 
*110)  ;  and  the  effect  of  a  confession  being  to 
supply  the  want  of  evidence  (King  v.  Hall, 
1  T.  R.  820),  it  is  an  admission  of  every 
material  fact  well  pleaded  in  the  indictment, 
and  authorizes  the  court  having  jurisdiction 
of  the  offense  to  proceed  to  judgment  (4  Bl. 
Com.  829 ;  1  Chitty,  Crim.  L.  429 ;  1  Bish. 
Crim.  Proc.  795).  ''Of  judgments  .  . 
in  criminal  cases  there  are  two  kinds — First, 
such  as  are  fixed  and  stated,  and  always  the 
same  for  the  same  species  of  crime ,  secondly, 
such  as  are  discretionary  and  variable,  ac- 
cording to  the  different  circumstances  of  each 
case.  .  .  .  The  judgment  against  a  man 
or  woman  for  felony  of  death  hath  alwavs 
been  the  same  since  the  reign  of  Hen.  I., 
viz. ,  that  he  or  she  be  hanged  by  the  neck 
till  dead.  .  .  .  As  to  judgments  .  .  . 
which  are  discretionary  and  variable,  accord- 
ing to  different  circumstances,  I  shall  ob- 
serve, in  general,  that  for  crimes  of  an  in- 
famous nature  ...  it  seems  to  be  in 
great  measure  left  to  the  prudence  of  the 
court  to  inflict  such  corporal  punishment,  and 
also  such  flne  and  lien  to  the  good  behavior 
for  a  certain  time,  etc.,  as  shall  seem  most 
proper  and  adeauate  to  the  offense,  from  the 
consideration  of  the  baseness,  enormity,  and 
dangerous  tendency  of  it,  the  malice,  delib- 
eration, and  willfulness,  or  the  inconsidera- 
tion,  suddenness,  and  surprise  with  which  it 
was  committed,  the  age  ...  of  the  of- 
fender, and  all  other  circumstances  which 
may  any  way  aggravate  or  extenuate  the 
guilt."  2  Hawk.  P.  C.  chap.  48,  gg  1.  7,. 
14. 

Prior  to  1887  degrees  of  murder  were  un- 
known in  this  state,  and,  upon  conviction, 
the  invariable  judgment  was  death.  In  that 
year,  by  the  legislative  act  of  Jauuarv  18» 
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which  has  since  been  in  force,  the  crime  of 
murder  was  divided  into  two  degrees,  and 
transferred  from  the  first  class  of  crimes,  in 
which  the  judgment  is  invariable,  to  the 
second  class,  in  which  tlie  judgment  is  vari- 
able. It  was  recognized  as  a  crime  of  differ- 
ent grades  of  enormity,  deserving  different 
penalties,  and  so  the  punishment  was  made 
more  or  less  severe,  according  ^  certain  ag- 
gravating or  extenuating  circumstances.  See 
note.  State  v.  Dawd,  19  Conn.  891.  But  the 
act  did  not  create  any  new  offense,  or  change 
the  definition  of  murder  as  it  was  understood 
at  common  law.  It  merely  mitigated  the 
punishment  in  certain  cases  not  of  the  most 
aggravated  nature ;  and  hence  an  indictment* 
alleging  murder  in  the  same  form  as  at  com- 
mon law  will  support  a  verdict  of  guilty  of 
murder  in  the  first  degree  under  the  act. 
Com,  V.  Desmarteau,  16  Gray,  1 ;  Stats  v. 
IHke,  49  K.  H.  899,  405,  6  Am.  Rep.  638, 
and  authorities  cited ;  Graig  v.  State,  49  Ohio 
St.  415,  16  L.  R.  A.  858.  Such  an  indict- 
ment ^^  sets  forth  .  .  .  the  highest  grade 
of  homicide,  murder  In  the  first  degree,  and 
thereby  includes  the  inferior  grade  of  murder 
in  the  second  de/srree,  in  like  manner  as  an  in- 
dictment for  murder  at  common  law  embraces 
a  charge  of  manslaughter,  which  is  compre- 
hended in  the  allegations  necessary  to  charge 
the  higher  offense.  The  only  difference  In 
the  two  cases  is  that  in  the  latter  the  indict- 
ment charges  two  distinct  offenses,  but  in  the 
former,  as  applied  to  degrees  of  murder, 
only  one  offense  is  charged,  but  in  such  form 
that  it  includes  the  higher  as  well  as  the 
lower  grade,  to  which  different  punishments 
are  attached. "  Oreenv,  Com.  12  Allen,  155, 
178.  Neither  did  the  act  make  any  change 
in  the  effect  of  a  plea  of  guilty.  It  still  con- 
fesses everything  that  is  duly  set  forth,  as  a 
plea  of  not  guilty  puts  in  issue  every  fact 
which  is  comprehended  within  the  averments 
of  the  indictment.  When,  therefore,  this 
defendant  pleaded  guilty  to  the  indictment 
charging  upon  him,  in  common- law  form, 
killing  with  deliberate  and  premeditated 
malice,  his  plea  was  a  confession  that  he 
was  guilty  of  the  common-law  crime  of 
murder,  which  the  statute  has  not  altered, 
and  but  for  which  a  judgment  of  death  would 
have  been  imperatively  required ;  for,  while 
the  statute  in  no  way  detracts  from  the  force 
or  effect  of  the  plea,  it  makes  it  the  duty  of  the 
court  to  ascertain  before  judgment  whether 
the  extreme  sentence  which  would  otherwise 
follow  the  plea  is  warranted  by  the  facts. 
''If  any'  person  shall  plead  guilty  to  an  in- 
dictment for  murder  hereafter  committed,  the 
justices  of  the  court  having  cognizance  of 
the  indictment  shall  determine  the  degree." 
For  this  purpose  an  inquiry  was  necessary 
into  the  circumstances  of  the  defendant's 
crime,  tending  to  show  the  higher  or  lower 
degree  of  enormity  which  the  law  recognizes, 
as  it  is  necessary,  when  a  defendant  pleads 

fuilty  to  an  indictment  for  burglary,  under 
ub.  Stat.  chap.  276,  §  1.  He  is  to  be  im- 
Erisoned  "not  exceeding  twenty-five  years," 
ut  the  court  has  no  means  of  knowing 
whether  the  penalty  should  be  twenty  five  or 
ten  years,  or  the  lowest  possible  limit  of  a 
year  and  a  day,  unless  some  information  is 

22  L.  R.  A. 


given  on  the  subject  at  a  hearing  on  the  de- 
gree of  enormity.    But  nobodv,  it  is  believed, 
ever  supposed  that  such  a  defendant  lias  a 
constitutional  right  to  a  jury  trial  of  this 
question.     It  is  not  an  issue  in  any   legal 
sense,  and  nobody,  it  is  believed,  ever  sup- 
posed that  the  accused  has  a  constitutiooal 
right  to  a  jury  trial  to  determine  whether  he 
shall  be  fined  or  imprisoned,  or  ordered   to 
recognize  to  keep  the  peace  (chap.  278,  ^  20), 
in  a  case  of  assault,  or  be  fined  and  impris- 
oned in  the  county  jail,  or  sent  to  the  state 
prison  (chap.  272,  ^  1),  for  adultery.     And 
certainly  the   generation   which  made   and 
adopted  the  constitution  did  not  understand 
that  the  kinds  or  amounta  of  punishment  to 
be  imposed  by  variable  judgments  are  issues 
triable  by  jury,  for  the  Act  of  February  8, 
1791,  "for  the  punishment  of  certain  crimes,* 
provided  that  a  person  convicted  of  one  crime 
should  be  fined  or  set  on  the  gallows,  and 
might  be  imprisoned ;  that  for  another  offense 
the  convict  should  be  set  on  the  gallows  one 
hour,  with  a  rope  about  his  nedc,  and  one 
end  thereof  cast  over  the  gallows,  and   im- 
prisoned, bound  to  good  behavior,  and  fined« 
and  the  court  should  order  the  person  con- 
victed to  suffer  all  or  part  of  the  foregoing- 
punishments,  according  to  the  circumstances 
and  aggravations  of  the  offense ;  for  another 
offense  the  convict  was  to  be  set  in  the  pi  llory^ 
whipped,  imprisoned,  bound  to  good  behav- 
ior, or  fined,  or  suffer  any  or  all  the  fore^oinir 
punishments,   according   to  the  nature  and 
aggravation  of  the  offense;  for  another  the 
penalty  was  fine,    imprisonment,   or  whip- 
ping, as  the  court,  considering  the  nature 
and  aggravation  of  the  offense,  may  order; 
for  another,  sitting  in  the  pillory,  imprison- 
ment, and  fine,  or  any  or  all  of  these  punish- 
ments, according  to  the  nature  and  aggrava- 
tion of  the  offense.     See  also  Prov.  Laws, 
ed.  1761,   pp.   11-14.     "We  regard   it  as  a 
well-settled  and  unquestioned  rule  of  con- 
struction that  the  language  used  by  the  leg- 
islature in  the  statutes  enacted  by  them,  and 
that  used  by  the  people  in  the  great  para- 
mount law,  which  controls  the  legislature, 
as  well  as  the  people,  is  to  be  always  under- 
stood and  explained  in  that  sense  in  which 
it  was  used  at  the  time  the  constitution  and 
laws  were  adopted. "    Opinion  of  the  J  unices, 
41  N.  H.  551.     If  a  recorded  confession  of 
every  material  averment  of  an  indictment 
puts  the  confessor  upon  the  country,  the  in- 
stitution of  jury  trial  and  the  legal  nature 
and  effect  of  a  plea  of  guilty  have  been  very 
imperfectly  understood,  not  only  by  the  au- 
thors of  the  constitution  and  their  successors 
down  to  the  present  time,  but  also  by  all  the 
generations  of  men  who  have  lived  under  the 
common  law. 

The  necessary  statutory  inquiry  into  the 
circumstances  of  the  defendant's  crime  has 
been  made.  His  plea  has  been  found  to  be 
warranted  by  the  facts,  and  judgment  has 
followed  accordingly.  In  ascertaining  the 
degree  of  his  crime,  he  has  been  fully  heard 
by  himself,  his  witnesses,  and  counsel.  Ev- 
ery facility  has  been  provided  him  at  the 
public  expense  to  present  before  an  impartial 
tribunal  all  the  facts  or  circumstances  tend- 
ing in  any  way  to  mitigate  or  extenuate  his 
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guilt.  No  want  of  competent  intelligenoe 
to  make  the  plea  is  ayerred,  and  no  mistake 
or  miaapprebension  aa  to  its  effect  is  alleged. 
No  eviaence  aeainst  him  la  claimed  to  have 
been  improperly  admitted,  and  no  evidence 
in  his  favor  is  claimed  to  have  been  improp- 
erly rejected.  His  sole  complaint  is  that 
be  has  had  no  trial,  in  the  constitutional 
flense  of  the  word.  But  his  plea  precluded 
such  a  trial.  **The  proceeding  ...  to 
determine  the  degree  of  the  crime  of  murder 
after  a  plea  of  guilty  is  not  a  trial,  nor  has 
the  defendant  any  right  to  have  that  question 
determined  by  a  jury."  People  v.  NoU^  20 
Cal.  164.  The  only  questionremaining  was 
whether  there  were  extenuating  circumstances 
affecting  his  punishment,  and  mitigation  of 
punishment  on  a  plea  of  guilty  is  not  made 
a  question  for  the  jury  by  the  common  law 
or  the  statute  or  the  constitution.  Opinion 
of  the  Justices,  9  Allen,  586.  **  When  a  pris- 
oner on  his  arraignment  hath  pleaded  not 
guilty,  and  for  his  trial  hath  put  himself 
upon 'the  country,  which  country  the  jury 
are,  a  jury  is  impaneled."  8  Bl.  Com.  880, 
352 ;  4  Bl.  Com.  850 :  1  Archbold.  Crim.  Pr. 
«&  PI.  110.  And  while  in  some  states  the 
common  law  has  been  so  altered  as  to  confer 
on  the  jury  who  try  the  general  issue  of 
guilt  the  power  of  deciding  what  punish- 
ment shall  be  imposed  by  a  variable  judg- 
ment, as  well  as  the  power  of  deciding  the 
issue,  and  while  an  innovation  of  this  Kind 
was  introduced  in  this  state  by  the  provision 
of  the  Act  of  1887,  that  "every  jury  who 
shall  find  any  person  guilty  of  murder  here- 
after committed  shall  also  find  by  their  ver- 
dict whether  it  is  of  the  first  or  second  de- 
gree, "  it  has  not  been  enacted  that  there  shall 
be  a  trial  by  jury  to  determine  the  punish- 
ment, when  there  is  no  issue,  and  no  denial 
of  any  allegation  of  the  indictment,  but  a 
general,  UDqualifled  confession  of  guilt  by  a 
plea  of  guilty.  People  v.  Noll,  supra.  Sor 
does  the  constitution  confer  any  such  ritrht. 
^ Trial  by  jury,"  in  article  16  of  the  Bill  of 
Bights,  is  common-law  language,  used  in 
its  common-law  sense.  It  means  trial  by 
twelve  men,  who  return  their  unanimous  ver- 
dict "upon  the  issue  submitted  to  them." 
But  while  the  right  of  every  one  to  have  his 
cause  tried,  or  to  be  tried  himself,  if  accused 
of  crime,  by  a  jury,  is  guaranteed  and  es- 
tablished beyond  the  power  of  the  legislature 
to  abridge  it,  the  constitution  does  not  com- 
pel any  one  to  exercise  the  right  thus  secured, 
and  there  is  no  reason  whatever  to  suppose 
that  its  makers  designed  to  repeal  or  alter 
the  moss-grown  rule  of  the  common  law  "by 
which  a  party  indicted  for  an  offense,  how- 
ever grave  its  nature,  may  enter  a  plea  of 
guilty  thereto,  if  he  sees  fit  so  to  do, "  or  the 
other  no  less  well-established  rule  that  "in 
such  a  case  there  is  no  issue  to  be  submitted 
to  a  jury  on  which  a  verdict  can  be  founded. " 
"  The  trial  by  jury,  secured  to  the  subject  by 
the  constitution,  is  a  trial  according  to  the 
course  of  the  common  law,  and  the  same,  in 
substance,  as  that  which  was  in  use  when  the 
constitution  was  formed."  East  Kingston  v. 
r^wfo,  48  N.  H.  64. 

The  constitutional  rights  of  the  defend- 
ant have  not  been  hampered  or  in  any  way 
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abridged.  Tlie  right  of  trial  by  jury  re* 
main^  to  him  after  the  Act  of  1887,  the  same 
as  before.  The  act  is  not  only  in  perfect 
harmony  with  the  constitution  in  this  re* 
spect,  but,  by  mitigating  the  punishment 
for  murder  in  cases  not  of  the  most  aggravated 
nature,  and  by  giving  an  additional  tribunal 
for  the  ascertainment  of  the  degree,  it  mani* 
festly  conferred  a  benefit  upon  the  defendant, 
instead  of  depriving  him  of  a  right.  By 
pleading  guilty,  he  voluntarily  relinquished 
his  constitutional  right  of  trial  by  jury,  as 
he  would  by  pleading  guilty  to  an  indict- 
ment for  larceny,  arson,  or  any  other  crime. 
It  was  entirely  for  him  to  say  whether  there 
should  be  an  issue  and  a  trial  or  not.  He 
knew  there  would  be  a  trial  if  he  pleaded  the 
general  issue,  and  he  also  knew  that  the 
prosecution  would  not  accept  a  plea  of  guilty 
of  murder  in  the  second  degree.  He  pre- 
ferred to  have  no  issue  and  no  trial,  but  to 
have  a  hearing,  under  the  statute,  in  regard 
to  the  circumstances  of  the  admitted  murder, 
which  he  claimed  would  affect  the  penalty 
for  the  single  and  undivided  crime  of  which 
he  choee  to  be  convicted  on  his  confession. 
This  he  might  lawfully  do.  "The  legisla- 
ture have  the  general  power  to  constitute  new 
tribunals,  and  to  provide  new  modes  of  trial 
for  future  cases,  provided  the  right  to  a  trial 
by  jury,  such  as  the  constitution  intends,  ia 
secured  to  every  one  in  the  last  resort,  in 
every  case  where  it  is  guaranteed  by  the  con- 
stitution." Opinion  ^  t?ie  Justices,  41  N.  H. 
552.  "The  supreme  legislative  power  with- 
in this  state  shall  be  vested  in  the  senate  and 
house  of  representatives,  .  .  .  and  shall 
be  styled  the  'General  Court. '  *  Const,  arts. 
2,  8.  "  The  general  court  shall  forever  have 
full  power  and  authority  to  erect  and  con- 
stitute judicatories  and  courts  of  record  or 
other  courts,  to  be  holden  in  the  name  of  the 
state,  for  the  hearing,  trying,  and  determin- 
ing all  manner  of  crimes,  offenses,  pleas, 
processes,  plaints,  actions,  causes,  matters 
and  things  whatsoever,  arising  or  happening 
within  this  state,  or  between  or  concerning 
persons  inhabiting  or  residing  or  brought 
within  the  same,  whether  the  same  be  crim- 
inal or  civil,  or  whether  the  crimes  be  capi- 
tal or  not  capital,  and  the  said  pleas  be  real, 
personal,  or  mixed,  and  for  the  awarding 
and  issuing  execution  thereon."  Id.  art.  4. 
And,  by  article  5,  "full  power  and  authority 
are  hereby  given  and  granted  to  said  general 
court,  from  time  to  time  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  .  . 
so  as  the  same  be  not  repugnant  to  this  con- 
stitution, as  they  may  judge  for  the  benefit 
and  welfare  of  this  state  and  for  the  govern- 
ing and  ordering  thereof  and  of  the  subjects 
of  the  same."  These  broad  provisions  are, 
for  the  purposes  of  this  inquiry,  restricted 
only  by  the  declarations  of  the  bill  of  rights, 
intended  for  the  better  security  of  persons 
accused  of  crimes  against  arbitrary  and  hasty 
public  prosecutions,  that  "no  subject  shall 
be  arrested,  imprisoned,  despoiled  or  de- 
prived of  his  property,  immunities,  or  priv- 
ileges, put  out  01  the  protection  of  the  law, 
exiled,  or  deprived  of  his  life,  liberty,  or  es- 
tate, but  by  the  judgment  of  his  peers  or  the 
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law  of  the  land ;  •  •  .*  and  that  the  leg- 
islature shall  not  "make  any  law  that  shtul 
subject  any  person  to  a  capital  punishment 
.  .  .  without  trial  by  jury.  Articles 
15.  16. 

It  is  only  necessary,  therefore,  in  order  to 
determine  whether  the  legislature  trans- 
cended its  power  in  the  Act  of  1837,  to  in- 
quire whether  it  is  prohibited  by  the  con- 
stitution. As  we  have  already  seen,  the  right 
of  the  accused  to  a  j  ury  trial  was  not  affected, 
and  we  can  therefore  have  no  doubt  that  the 
proceeding,  whether  it  possesses  the  essential 
attributes  of  a  trial  in  the  common  sense  of 
the  word  or  not,  required  by  the  act  to  ascer- 
tain the  degree  of  the  crime  where  in  an  in- 
dictment for  murder  the  defendant  enters  a 
Slea  of  guiltv,  is  constitutional  and  valid, 
tatutes  of  like  or  similar  import  have  been 
enacted  in  many  of  the  states,  and  have  never 
been  held  to  be  unconstitutional ;  on  the  other 
hand,  they  have  been  repeatedly  and  uni- 
formly held  to  be  constitutional.  Craig  v. 
StaUf  supra;  State  v.  White,  88  La.  Ann. 
1218 ;  8taU  v.  AMm,  Id.  1258 ;  PiBople  ▼. 
NoU,  supra;  People  v.  Lennox,  67  Cal.  118; 
Btate  ▼.  Worden,  46  Conn.  849,  88  Am.  Rep. 
27 ;  Be  Staff,  68  Wis.  285,  53  Am.  Hep.  285 : 
Dailep  v.  State,  4  Ohio  St.  57 ;  Jones  v.  Com, 
75  Pa.  403.  And  see  State  v.  Kaufman,  51 
Iowa,  578,  88  Am.  Rep.  148 ;  SUiXe  v.  8a4ikm, 
89  Minn.  69;  Doflrst  v.  Fwple,  51  111.  286,  2 
Am.  Rep.  801 ;  Leanus  v.  StaU,  86  Md.  257 ; 
SUAe  V.  Moody,  24  Mo.  560 ;  Vfard  v.  People, 
80  Mich.  116 ;  Sarah  v.  StaJU,  28  Ga.  576 ; 
Barns  v.  P«?pfe,  128  111.  585. 

Irrespective  of  the  statute,  however,  the 
defendant's  condition  must  be  held  to  have 
been  according  to  ^the  law  of  the  land." 
The  right  of  the  accused  to  plead  guilty  upon 
his  arraignment  has  been  universally  recog- 
nized from  the  earliest  period  in  the  history 
of  criminal  procedure,  and  from  the  same 
period  the  universally  recognized  effect  of 
the  plea  has  been  to  authorize  the  court  hav- 
ing cognizance  of  the  offense  to  proceed  to 
Judgmeot ;  and  if,  contrary  alike  to  the  ex- 
press and  unambiguous  language  of  the  stat- 
ute and  every  known  rule  of  construction, 
it  was  held  that  the  defendant  had  a  consti  • 
tutional  right  of  trial  by  jury  on  his  plea  of 
guilty,  he  waived  the  right  by  volunterily 
submitting  to  the  tribunal  having  jurisdic- 
tion of  the  offense  the  determination  of  the 
degree  of  his  guilt,  and  must  abide  the  con- 
sequences. ''A  party  may  waive  a  constitu- 
tional, as  well  as  a  statute,  provision  made 
for  bis  benefit."  Lee  v.  Tillotson,  24  Wend. 
837,  85  Am.  Dec.  624,  626,  and  note,  *'In 
our  bill  of  rights  jury  trial  is  a  liberty  re- 

22L.R.A. 


served  by  the  people,  and  excepted  out  of 
their  grant  of  governmental  powers.  .  .  . 
It  is  a  private  right  of  the  subject,  and  not 
a  public  right  of  the  state"  (Wooster  ▼.  PTy- 
mouth,  62  N.  H.  193,  196)  ;  and  it  has  al- 
ways been  so  understood  here  (Dartmouth 
CoUege  Trustees  v.  Woodward,  1  N.  H.  129 ; 
State  V.  Albee,  61  N.  H.  428,  427,  429,  60 
Am.  Rep.  825).  It  is  one  of  the  rights  not 
surrendered  by  the  people  when  they  formed 
themselves  into  a  state,  and  by  its  reservation 
they  exempted  themselves  from  the  authority 
of  the  government  they  created  to  abridge  it. 
The  purpose  was  to  secure  to  suitors  and  per- 
sons  accused  of  crime,  as  individuals,  the 
right  and  privilege  of  having  their  caoaes 
heard  and  aetermined  by  a  jury,  "as  a  pro- 
tection of  the  subject  against  the  goTem- 
ment,  and  of  the  weak  subject  against  the 
powerful  subject  .  .  .  It  is  a  security, 
not  for  the  sovereignty,  the  independence,  or 
the  public  property  of  the  state,  but  for  pri- 
vate life,  private  liberty,  and  private  prop- 
erty, against  all  power,  public  and  private.' 
Wooster  v.  Plymouth,  supra.  The  prohibi- 
tion, in  article  16  of  the  Bill  of  Rights,  of 
''any  law  that  shall  subject  any  person  to 
capital  punishment  .  .  .  without  a  trial 
by  jury,"  must  therefore  be  interpreted  as 
a* protection  of  the  accused,  and  a  security 
for  his  exclusive  benefit,  and,  as  such,  he 
may  avail  himself  of  it,  or  waive  it,  at  his 
own  election.  Jones  v.  Robbins,  8  Gray,  329, 
889,  841.  And  we  fail  to  find  in  that  article, 
or  any  other  provision  of  the  constitution, 
any  language  which  precludes  or  denies  to 
the  accused  the  power  or  option  to  waive  a 
jury  without  authority  of  statute.  But  this 
question  is  not  presented  by  the  case,  and 
consequently  will  not  be  discussed.  It  is 
enougn  that  the  legislature,  in  the  exercise 
of  the  power  with  which  it  is  invested  by 
the  constitution,  has  provided,  at  the  option 
of  the  accused,  a  mode  of  trial  in  capital 
cases  without  the  intervention  of  the  jury. 
and  that  the  defendant  has  availed  hiniae'lf 
of  the  option. 

While  the  defendant's  objection  was  too 
late,  and  gives  him  no  rightful  standing 
here  (Sawtdie  v.  StaU,  66  N.  H.  — ;  Alex- 
ander V.  United  States,  138  U.  S.  858,  34  L. 
ed.  954) ,  his  case  has  nevertheless  been  con- 
sidered as  if  the  objection  had  been  season- 
ably made,  and  we  are  constrained  to  hold, 
without  doubt  or  difference  of  opinion,  that 
the  judgment  against  the  defendant  was  and 
is  in  all  respects  legal  and  valid. 

Motion  for  a  new  trial  denied. 

Doe.  Oh,  J.f  and  AUeB*  /•,  did  not  alt. 
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1*   AppolntlT<e  as  well  as  ^lectlTe  <»lllp 

cem  are  within  Ck)D8t.,  Bit.  6, 1 16,  provldiDfr  that 
offloera  sbaU  hold  aatil  their  sucoeflBors  are  quali- 
fied. 

S.  The  power  of  the  ezeenti^e  ajid  Ju- 
dicial departments  In  a  itate  ROTemment  Is 
a  frrant  not  a  limitation,  while  the  powers  of 
the  legislatiye  deiNiTtment  are  absolute  except  as 
lestTlcted  and  limited  by  the  constitution. 

S*  The  ezeentlT'e  does  not  hawe  any  iu- 
herent  power  of  appointment  of  ofBcera. 

4«  Upon  the  appointment  of  an  ofleer 
to  nil  a  waeancy  **until  the  next  meeting  of 
the  lertolature.^*  under  a  statute  maklnir  no  fur- 
ther provision  as  to  the  inoumbenoy,  the  meeting 
of  the  legislatuTe  does  not  create  another  vacancy 
In  the  office  within  the  meaning  of  Ck)nst.,  arL  4, 
•  7,  authorizing  the  governor  to  fill  a  vacancy 
when  there  is  no  other  provision  made  therefor, 
■inoe  art.  6*  1 16,  provides  that  every  offloer  shall 
hold  **anta  his  successor  is  qualified.** 

'^(January  10,  ISMJ 

PETITION  for  a  writ  of  quo  warranto  to 
determine  by  what  right  respondent  was 
exercising  the  office  of  state  examiner.  Judg- 
fnent  for  defendant. 

The  facts  are  stated  in  the  opinion* 

Jdr.  W.  R.  StoU,  for  relator : 

Laws  of  1890-91,  chap.  84,  %  6,  is  as  fol- 
lows: ''In  case  of  vacancy  in  the  office  of 
state  examiner  by  death,  removal,  or  other- 
wise, the  governor  shall  fill  Ij^e  same  by  ap- 
pointment until  the  next  meeting  of  the  leg- 
islature." 

Whenever  a  vacancy  exists,  for  any  reason 
whatever,  under  the  terms  of  this  section,  the 
governor  shall  fill  the  vacancy  bv  appoint- 
ment, until  the  next  meeting  of  the  legisla- 
ture. 

There  was  no  common- law  rule  upon  the 
subject. 

Throop  on  Public  Officers,  g  826,  stating 
the  common -law  rule  under  the  American 
cases  to  be  that  public  officers  hold  over  until 
the  choice  and  qualification  of  their  success- 
ors is  not  supported  by  the  authorities  cited. 

With  the  single  exception  of  People  v. 
Oulton,  28  Gal.  44,  all  of  the  cases  cited  by 
Throop,  in  so  far  as  they  have  any  applica- 
tion whatever  to  this  question,  were  decided 
on  the  terms  of  constitutions  or  statutes  pro- 
viding that  officers  shall  hold  over  until  tneir 
successors  are  elected  and  qualified. 

People  V.  OtUton,  supra,  was  examined  and 
declared  unsound  in  People  v.  BuU,  46  N. 
T.  65.  7  Am.  Rep.  802. 

In  Philips  V.  Wickham,  1  Paige,  694,  2  L. 


ed.  766,  the  chancellor  says:  "There  are 
undoubtedly,  some  common- law  officers  who 
are  to  be  elected  or  appointed  periodically, 
but  who,  from  the  necessity  of  tiie  case,  con- 
tinue to  exercise  their  functions  until  others 
are  elected  or  appointed  to  fill  their  places. 

1  am  not  aware,"  he  continues,  *'of  any  gen- 
eral principle  of  the  common-law  which  au- 
thorizes all  civil  or  corporate  officers  to  hold 
over  after  the  expiration  of  the  time  for 
which  they  were  elected  until  their  places 
are  supplied  by  others." 

In  People  v.  Tieman,  80  Barb.  197,  the 
court  says :  **  I  know  of  no  common-  law  rule 
by  which  a  public  officer  appointed  or  chosen 
for  a  specific  term,  can  hold  office  beyond  that 
term,  upon  the  failure  of  the  proper  body  to 
appoint  or  elect  a  successor. 

See  also  Ghristian  \,  Oibdee,  68  Miss.  814. 

If  the  official  term  of  a  public  officer  is 
limited  by  law  or  constitutional  provision  to 
a  given  term  of  years  without  the  riji^ht  ex- 
pressly or  impliedly  given,  of  holding  until 
his  successor  is  chosen  and  qualified,  then  in 
case  of  the  failure  to  choose  a  successor,  a 
vacancy  must  occur,  which  may  result  in 
serious  public  inconvenience  and  injury. 
McCrary,  Elections,  g  814  ;  People  t.  Tieman, 
eupra, 

McCrary  declares  that  in  the  United  States 
an  officer*faas  an  implied  right  to  hold  over 
until  his  successor  is  electra  and  qualified 
unless  the  contrary  appears  to  be  the  plain 
requirement  of  the  statute,  citing  — 

i^ate  V.  Wais,  8  Nev.  109 ;  Cordiell  v.  Friz- 
eU,  1  Nev.  180;  Walker  v.  FerriU,  68  Ga. 
612. 

State  V.  WeUe,  supra,  explicitly  follows^ 
without  elaboration  or  argument,  People  v. 
Oulton,  28  Gal.  44. 

Cordiell  v.  FrizeU,  supra,  does  not  sustain 
the  proposition  in  support  of  which  it  is 
cited  by  McCrary. 

Neither  does  Walker  v.  FerriU,  supra,  sus- 
tain the  proposition  in  support  of  which  it 
is  cited  by  McGrary. 

It  is  said  in  State  v.  Harrison,  118  Ind. 
484 :  **  Whether  or  not,  as  a  general  principle 
of  the  common  law,  officers  are  entitled  to 
hold  over  beyond  their  prescribed  terms  with- 
out some  express  provision,  is  not  settled 
upon  autliority.'' 

People  V.  OuUon,  supra,  is  tlie  only  Gali- 
fomia  case  which  decides  that  in  the  absence 
of  constitutional  or  statutory  provisions  an 
officer  has  an  implied  right  to  hold  over  until 
his  successor  is  elected  and  qualified.  All 
other  Galifomia  cases  were  decided  on  the 
terms  of  constitutional  or  statutory  provis- 
ions authorizing  the  officer  in  question  to 
hold  over  until  his  successor  was  elected  or 
qualified. 

People  V.  Fitch,  1  Gal.  619 ;  People  v.   WelU, 

2  Gal.  204 ;  PeopU  v.  Mott,  8  Cal.  502 ;  People 
V.  Beid,  6   Gal.  289;  People   v.    Baine,    Id. 


Nora.— The  above  case  re-enforces  the  line  of 
decisions  which  denies  that  the  power  of  appoint- 
ment  of  officers  is  Inherent  in  the  executive.  It 
mgreee  with  State  v.  Boucher  (N.  Dak.)  21 L.  R.  A. 
COB;  FOX  V.  McDonald  (Ala.)  a  L.  B.  A.  680;  and  State 
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V.  George  (Or.)  16  L.  R.  A.  787,  in  oppoaition  to  State 
V.  Denny  (Ind.)  4  L.  R.  A.  65;  State  v.  Denny  (lDd.> 
4  L.  R.  A.  79:  and  EvansviUe  v.  State  (Ind.)  4  L.  R. 
A.  03. 


See  also  28  L.  R.  A.  732;  29  L.  R.A.  113;  36  L.  R.  A.  127;  38  L.  R.  A.  373; 
43  L.  R.  A.  408. 
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509 ;  Bk>ple  v.  Migner,  7  Cal.  519 ;  People  y. 
Lanadan,  8  Cal.  1 ;  People  v.  AddtMn,  10  Cal. 
1 ;  F^ple  V.  Whitman,  10  Cal.  46 ;  People  v. 
Gameau,  20  Cal.  504;  People  v.  Tilton,  2n 
Cal.  614 ;  People  v.  5w«««,  49  Cal.  407 ;  PeopU 
V.   TVrrtfW,  87  Cal.  475. 

The  only  rule  stiBtained  by  authorities  is 
that  stated  in  People  v.  BvM,  46  N.  Y.  65,  7 
Am.  Rep.  802,  as  follows:  ''One  holding 
an  office,  the  incumbent  of  which  is,  by  its 
tenure,  to  be  annually  or  periodically  ap- 
pointed or  elected,  and  with  no  restrictive 
provision  as  to  the  term,  may  hold  over 
until  his  successor  is  elected  and  qualified." 

In  Hendereon'e  Com  there  is  ^'a  restrictive 
provision  as  to  the  term**  for  which  he  was 
appointed. 

It  may  be  true  that  Henderson  has  since  the 
10th  of  January,  1898,  been  a  de  facto  officer, 
and  his  acts  are  valid  as  against  himself  and 
for  the  protection  of  third  parties  and  the 
public.  But  he  has  not  been  a  ^ legal  in- 
cumbent'* of  the  office.  His  occupancy  of  the 
office  has  not  been  such  as  to  preclude  a 
**  vacancy**  such  as  the  governor  is  authorized 
to  fill. 

StaU  y.  Hovoe,  25  Ohio  St.  598,  18  Am.  Rep. 
S21. 

The  following  cases,  State  v.  Murphy,  82 
Fla.  138,  and  State  v.  Boucher  (N.  Dak.)  21 
L.  R.  A.  539,  have  reviewed,  in  extenso  the 
principles  involved  in  the  cases  which  arise 
under  statutes  containing  various  provisions 
as  to  the  subject  of  vacancies  in  public  of- 
fices, and  are  instructive  in  that  there  has 
been  an  exhaustive  examination  and  discus- 
sion of  authorities. 

State  V.  Boucher,  $tipra,  is  an  authority 
which  directly  sustains  the  contention  of  the 
relator. 

Messre.  Laeey  ft  VaA  Decanter  and  R. 
W»  Breckons  for  respondent. 

Ch^oesbeeky  Oh.  J.,  delivered  the  opin- 
ion of  the  court: 

This  proceeding  is  instituted  in  this  court 
to  determine  the  title  to  the  office  of  state 
examiner,  and  the  cause  is  submitted  on  an 
agreed  statement  of  facts ;  the  original  juris- 
diction of  this  court,  under  the  constitution, 
in  quo  warranto  as  to  state  officers,  being  in- 
voked. The  relator  and  respondent  have  each 
all  the  legal  qualifications  required  of  an 
incumbent  of  the  office.  Shortly  previous  to 
the  20th  day  of  December,  1892,  Joel  Ware 
Foster  was  the  duly  appointed,  constituted, 
•qualified,  and  acting  state  examiner,  and  bad 
resigned  the  office,  and  ceased  to  exercise  its 
duties.  On  that  day,  Amos  W.  Barber,  then 
the  acting  governor  of  the  state,  executed  and 
delivered  to  Harry  B.  Henderson  a  commis- 
sion to  fill  the  vacancy  in  said  office  oc- 
casioned by  the  resignation  of  said  Foster, 
to  hold  the  office  until  the  next  meeting  of 
the  legislature  of  the  state  and  under  such 
appointment  and  commission  said  Henderson 
duly  and  regularly  qualified  as  such  officer, 
and  has  discharged  the  duties  of  said  office 
ever  since,  and  has  received  and  used  the 
emoluments  pertaining  thereto.  The  next 
session  of  the  legislature  occurring  after  the 
appointment  of  the  defendant  convened  Jan- 
uary 10,  1893,  and  adjourned  iine  die,  Febru- 
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ary  18,  1898,  and  during  the  session  of  tlM 
legislature  the  senate  thereof,  while  in  ses- 
sion,   on   the  10th  day  of  January,    18til3» 
adopted  the  following  resolution :    **  Where- 
as, Harry  B.  Henderson,  was  duly  appointed 
and  commissioned  on  December  20,  1892,  by 
Amos  W.  Barber,  the  then  acting  governor 
of  the  state  of  Wyoming,  as  state  examiner, 
to  fill  the  vacancy  occasioned  by  the  resig- 
nation of  Joel  Ware  Foster :    Now,  therefore, 
be  it  resolved  by  the  senate  that  the  said  ap- 
pointment of  the  said  Harry  B.  Henderson  to 
the  office  of  state  ex&miner  be  and  the  same 
is  hereby  advised,  consented  to,   and   con- 
firmed. **    On  February  1,  1893,  during  the 
session  of  the  legislature,  John  £.  Osl>ome, 
the  governor  of  the  state,  transmitted  to  tlie 
senate,  which  was  then  in  session,  his  nom- 
ination of  John  Stone  for  the  office  of  state 
examiner;  and  on  February  18,    1893,    the 
senate  adjourned  iine  die,    without  having^ 
taken  any  final  action  on  said  nomination, 
without  confirming  the  same,   and  without 
either  giving  or  refusing  to  give  its  advice 
and  consent  to  the  appointment  of  said  Stone 
to  the  office.     On  March  8,  1893,  after  the 
adjournment  of  the  legislature,   and  during 
the   interval   between   the  regular  sessions 
thereof  (the  next  ensuing  regular  session  be- 
ing in  1895),  Gov.  Osborne  executed  and  de- 
livered a  commission  to  said  John  Stone,  at- 
tempting to  appoint  him  to  the  office  of  state 
examiner  **i>ice  Harry  B.   Henderson,    term 
expired, **  to  hold  the  office  until  the  next 
meetinfiT  of  the  legislature.    This  commission 
was  not  attested  by  the  secretary  of  state,  nor 
was  the  great  seal  of  the  state  affixed  thereto. 
Stone  never  qualified  or  attempted  to  qiialifj 
as  state  examiner,  and  never  entered  upon  or 
attempted  to  discharge  the  duties  of  the  of- 
fice,  but  thereafter,  and  on  March  23,  1893, 
he  resigned  said  office,  or  attempted  to  resign 
the  same.     On  .August  22,  1893,  and  during 
the  time  intervening  between  the  regular  ses- 
sions of  the  legislature,  €rov.  Osborne  ex- 
ecuted and  delivered  to  the  relator,  Warren 
Richardson,  Sr.,  a  commission  purporting  to 
appoint  the  relator  to  the  office  of  state  ex- 
aminer **  for  the  unexpired  term  of  Harry  B. 
Henderson,  whose  said  office  of  state  examiner 
became  vacant  on  the  10th  day  of  January,  A. 
D.  1893."    The  words  quoted  are  recited  in 
the  commission,  which  contains  the  further 
recital  that  said  Richardson,  the  relator,  was 
appointed  from  the  date  of  tho  commission ; 
that  is,  ^  from  the  22d  day  of  August  A.  D. 
1893.  until  the  next  meeting  of  the  legislature 
of  the  state  of  Wvoming."^  This  commission 
was  not  attested  By  the  secretary  of  state  un- 
der the  great  seal  of  the  state.     The  senate 
never  gave  its  advice  and  consent  to  the  ap- 
pointment of  the  relator  as  state  examiner, 
and  no  nomination  of  relator  for  said  office 
was  ever  made  by  the  governor  to  the  sen- 
ate, and  no  nominationor  appointment  of  the 
relator  to  said  office  was  ever  confirmed  by 
the  senate.     Upon  receipt  of  the  commission, 
the  relator  accepted  the  same,  and  has  ever 
since  been  willing  and  desires  to  enter  upon 
the  duties  of  the  office  of  state  examiner,  but 
has  never  qualified  and  has  never  given  any 
bond  as  such  officer.     The  defendant.  Hen- 
derson, has  at  all  times  refused,  and  still 
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vefuBes,  to  recognize  any  right  of  the  relator 
■to  the  office  of  state  examiner,  and  claims  the 
•viffht  to  hold  said  office,  and  excludes  the 
'Teiator  from  the  rights,  privi leges,  and  emol- 
uments thereof.  There  has  been  no  session 
>of  the  legislature  of  the  state  since  the  ad- 
journment on  February  18,  1893.  The  term 
•of  office  of  Amos  W.  Barber  as  acting  gOY- 
-emor  expired  on  the  2d  day  of  January,  1898, 
and  the  term  of  John  E.  Osborne  as  governor 
-oommenced  on  said  2d  day  of  January,  1898, 
«t  which  time  he  entered  upon  the  discharge 
^f  bis  duties  as  such  governor,  and  has  ever 
since  that  date  been  the  legally  elected, 
qualified,  and  acting  governor  of  the  state. 

The  foregoing  statement  is  a  sufficient  re- 
^ew  of  the  submitted  facts  for  the  deter- 
viination  of  the  questions  involved.  Counsel 
for  defendant  insist  that,  as  the  relator  has 
-never  qualified,  he  is  not  entitled  to  the  office. 
Mod  has  no  standing  in  this  court,  and  is  not 
•entitled  to  any  relief,  and  that,  as  no  reason 
•or  excuse  is  shown  for  the  absence  of  the 
attestation  of  the  secretary  of  state  and  the 
great  seal  of  the  state  from  the  commission  of 
the  governor  to  relator,  the  commission  is  not 
fclly  executed,  and  would  not  be  a  sufficient 
warrant  or  authority  for  the  assumption  of  the 
•office  by  the  relator,  even  if  he  were  other- 
wise  legally  entitled  to  the  same.  These 
questions  we  do  not  care  to  pass  upon  at  this 
-time,  as  it  is  manifest  that,  if  we  should  hold 
that  these  positions  were  well  taken  by  the 
respondent,  the  greater  questions  of  public 
interest  involved  in  the  case  would  be  post- 
(poned.  We  prefer  to  decide  the  main  ques- 
tions involved, — the  right  of  Henderson,  the 
-respondent,  to  hold  over  beyond  the  next 
meeting  of  the  legislature  ensuing  after  his 
appointment,  and  the  authority  of  the  gov- 
pernor  to  appoint  his  successor  during  the 
recess  of  the  senate. 

Provision  is  made  for  the  office  of  state 
-examiner  in  section  14  of  article  4  of  the 
Constitution  of  Ihis  state :  **  The  legislature 
flhall  provide  for  a  state  examiner,  who  shall 
be  appointed  by  the  governor  and  confirmed 
"by  the  senate.  His  duty  shall  be  to  examine 
*the  accounts  of  state  treasurer,  supreme  court 
-elerks,  district  court  clerks,  and  all  county 
treasurers,  and  treasurers  of  such  other  public 
institutions  as  the  law  may  require  and  (he) 
shall  perform  such  other  duties  as  the  legis- 
lature may  prescribe.  He  shall  report  at  least 
onoe  a  year,  and  oftener,  if  reouired,  to  such 
•officers  as  are  designated  by  tne  legislature. 
His  compensation  shall  be  fixed  by  law." 
This  mandate  to  the  legislature  was  promptly 
-obeyed  by  the  enactment  of  a  statute  by  the 
first  state  legislature  entitled  ''An  Act  Pro- 
viding for  the  Office  of  State  Examiner,  De- 
lininff  His  Powers  and  Duties,  Prescribing 
His  Bond  and  Fixing  His  Compensation,^ 
approved  Januarr  10,  1891.  Sess.  Laws  1890- 
"91,  chap.  84.  The  following  sections  of  the 
Act  are  quoted  as  applicable  to  the  case  at 
bar :  **  Section  1.  The  office  of  state  examiner 
is  hereby  created.  Sec.  2.  Such  examiner 
ahall  be  appointed  by  the  governor  by  and 
with  the  consent  of  the  senate.  He  shall  hold 
his  office  for  four  years  and  until  his  sucoes- 
in  office   is  appointed  and  shall  have 
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the  office  of  state  examiner,  by  death,  removal, 
or  otherwise,  the  governor  shall  fill  the  same 
by  appointment  until  the  next  meeting  of  the 
legislature.  The  appointee  to  fill  such  va- 
cancy shall  execute  the  same  bond  and  take 
the  same  oath  as  herein  described,  and  shall 
have  the  same  powers  and  duties  as  a  state 
examiner  appointed  by  the  governor  by  and 
with  the  aavice  and  consent  of  the  senate." 
Much  space  in  the  brief  of  counsel  for  the 
relator  is  devoted  to  the  discussion  of  the  rule 
of  the  common  law  as  to  the  right  of  an  in- 
cumbent of  an  office  to  hold  over  beyond  his 
term,  and  until  the  qualification  of  his  suc- 
cessor. It  attacks  the  position,  evidently 
taken  in  Throop  on  Public  Officers  (at  section 
826) ,  that  the  common-law  rule,  or  the  rule 
in  the  absence  of  any  constitutional  or  stat- 
utory provision,  according  to  the  weight  of 
American  cases,  is  that  public  officers  hold 
over  until  the  choice  and  qualification  of 
their  successors.  The  authorities  cited  in 
support  of  the  proposition  are  discussed,  at 
length,  particularlV  the  position  taken  in 
People  V.  OiUion,  28  Cal.  44,  which  Is  con- 
demned in  the  brief  of  counsel  for  relator  as 
against  the  current  of  authority.  At  page 
562,  19  Am.  &  Eng.  Encyclop.  Law,  the 
matter  is  treated  of  in  the  following  lan- 
guage :  ^  Although  there  is  authority  for  the 
proposition  that  an  officer's  functions  cease 
immediately  upon  the  expiration  of  his  term 
of  office,  the  doctrine  supported  by  the  pre- 
ponderance of  opinion  is  that,  in  the  absence 
of  any  express  or  implied  prohibition  an 
officer  holds  over  after  the  expiration  of  his 
term,  until  a  successor  Is  duly  chosen  and 
qualified.  To  this  general  rule  some  of  the 
authorities  make  an  exception  in  the  case  of 
judicial  officers,  and  possibly,  also,  of  mem- 
bers of  the  legislature,  and  the  executive.  In 
most  of  the  states,  all  doubt  is  removed  by 
constitutional  or  statutory  provisions  that 
when  an  officer  is  elected  or  appointed  for  a 
fixed  term  the  office  shall  not,  on  the  expira- 
tion of  the  term,  become  vacant,  but  the  in- 
cumbent shall  continue  to  hold  until  his  suc- 
cessor is  elected  and  quali  fled.  In  these  juris- 
dictions, consequently,  the  governor  cannot, 
on  the  expiration  of  a  term  of  office,  appoint  a 
new  officer,  but  the  former  incumbent  is  en- 
titled to  hold  over  until  a  duly  qualified 
successor  presents  himself."  The  Supreme 
Court  of  the  United  States  seems  to  be  of  a 
contrary  opinion,  as  it  says  in  the  case  of 
Badffer  v.  United  States,  98  U.  S.  601,  23  L. 
ed.  992 :  "By  the  common  law,  as  well  as  by 
the  statutes  of  the  United  States  and  the  laws 
of  most  of  the  states,  when  the  term  of  office  to 
which  one  Is  elected  or  appointed  expires  his 
power  to  perform  its  duties  cease.''  It  was 
held  in  that  case  that  the  constitution  »nd 
laws  of  Illinois  prescribed  a  different  rule, 
or,  as  is  said  in  the  opinion,  ''The  system  of 
the  state  of  Illinois  seems  to  be  organized 
upon  a  different  principle ;"  and  the  court  ac- 
cordinglv  held  that  a  certain  township  officer 
in  Illinois  continued  in  office,  and  was  not  re* 
lieved  from  his  duties  and  responsibilities  as 
a  member  of  the  board  of  auditors  of  the  town* 
ship  by  his  resignation,  which  had  been  tend* 
ered  to  and  accepted  by  the  proper  author ity» 
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Counsel  for  relator  sums  up  his  position  In 
the  case  in  his  brief  as  follows :  **  There  is 
nothing  in  the  Wyoming  constitution  or  stat- 
utes authorizing  Henderson  [the  respondent] 
to  hold  over  after  the  expiration  of  his  term, 
and  until  his  successor  is  nominated  by  the 
governor  and  confirmed  by  the  senate.  On 
the  authorities,  there  is  no  common-law  rule 
authorizing  him  to  do  so." 

It  is  unnecessary  to  ascertain  or  apply  the 
common-law  rule  in  the  case  at  bar,  as  our 
constitution  regulates  the  matter  generally  in 
a  sweeping  provision  embodied  in  article  6, 
which  counsel  for  relator  seems  to  overlook. 
Section  16  of  the  article  reads  as  follows: 
^  Every  person  holding  any  civil  office  under 
the  state,  or  any  municipality  therein  shall, 
unless  removed  according  to  law.  exercise  the 
duties  of  such  office  until  his  successor  is 
qualified,  but  this  shall  not  apply  to  members 
of  the  legislature,  nor  to  members  of  any 
board  of  (or)  assembly,  two  or  more  of  whom 
are  elected  at  the  same  time.  The  legislature 
may  bv  law  provide  for  suspending  any  offi- 
cer in  his  functions,  pending  impeachment  or 
prosecution  for  misconduct  in  office."  This 
provision  of  the  fundamental  law  is  appli- 
cable to  appointive  as  well  as  elective  officers. 
It  applies  to  the  respondent,  Henderson,  as 
he  undoubtedly  held  a  ** civil  office  under  the 
state,"  and  was  not  one  of  the  excepted  offi- 
cers mentioned, — a  member  of  the  legislature 
or  a  member  of  any  board  or  assembly,  — un- 
less some  other  provision  of  equal  dignity 
can  be  found,  that  will  modify  the  section 
quoted,  or  make  it  inapplicable  to  him. 

It  may  be  contended  that  upon  the  expira- 
tion of  his  term  to  fill  the  vacancy  resulting 
from  the  resignation  of  Foster,  his  prede- 
cessor in  the  office, — that  Is,  upon  the  meet- 
ing of  the  legislature  which  occurred  some 
twenty  days  after  his  appointment, — right  to 
hold  the  office  or  fill  the  vacancy  expired  by 
limitation  of  the  statute,  and  then  the  gov- 
ernor had  the  right  to  appoint  for  the  remain- 
der of  the  unexpired  teim  of  Foster,  the  orig- 
inal incumbent,  under  the  provision  of  sec- 
tion 7  of  article  4  of  the  State  Constitution : 
^When  any  office  from  any  cause  becomes 
vacant,  and  no  mode  is  provided  by  the  con- 
stitution or  law  for  filling  such  vacancy,  the 
governor  shall  have  power  to  fill  the  vacancy 
y  appointment."  The  statute  creating  the 
office  of  state  examiner,  mpra,  makes  no  ex- 
press provision  as  to  how  the  vacancy,  if  it 
can  be  termed  a  vacancy,  shall  be  filled  after 
the  legislature  meets,  either  by  the  governor 
or  by  the  governor  and  the  senate  acting  con- 
currently by  appointment  and  confirmation. 
It  is  also  silent  as  to  the  term  of  the  successor 
of  the  appointee  of  the  governor  to  fill  the 
vacancy  in  the  recess  of  the  legislature.  Is 
this  one  of  the  cases  where  the  governor  may 
appoint  to  fill  a  vacancy  in  the  office?  Did 
the  temporary  and  provisional  appointment 
of  Henderson,  the  respondent,  continue  only 
until  the  legislature  met?  And  did  his  right 
to  the  office  terminate  then,  or  was  he  con- 
tinued in  office  by  virtue  of  the  constitutional 
provision  providing  that  any  person  holding 
a  civil  office  under  the  state,  not  being  a 
member  of  the  legislature  or  a  member  of  a 
board  or  assembly,  two  or  more  of  whom  are 
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elected  at  the  same  time,  shall  exercise  tha- 
duties  of  such  office  until  his  succeaaor  ba» 
qualified?    If  the  office  of  state  examiner 
became  vacant  upon  the  expiration  of  the- 
limited  period  or  term  of  Henderson,  the  ap- 
pointee to  fill  the  vacancy  temporarily,  theD- 
he  had  no  ri^ht  to  exercise  the' duties  of  the 
office,  and,  in  the  absence  of  any  constitu- 
tional or  statutory  provision  for  filling  tbe- 
vacancy  thus  occurring,  the  governor  could 
appoint  under  the  authority  conferred  opoib 
him  by  section  7  of  article  4  of  the  Constitu- 
tion. '  The  legislature  has  the  right  to  de- 
termine what  shall   constitute  a  vacancy, 
whether  the  office  be  filled  by  an  incumbent 
or  not.    This  is  freauently  done  by  statute* 
providing  for  special  elections  where  an  offi- 
cer elect  dies  or  refuses  to  oualify  or  resigns 
before  the  commencement  or  his  official  term, 
and  some  statutes  may  be  found  empo-^vering 
some  officer  or  board  to  fill  the  vacancy  thus- 
created  by  law.     Johruan  v.  Manriy  77  Ya. 
205.     Without  some  statutory  regulation  of 
the  matter  a  vacancy  can  only  exist  in  ai» 
office  where  there  is  no  lawful  incumbent 
occupying  it.    An  office  cannot  be  said  to  be- 
vacant  while  any  person  is  authorized  to  act 
in  it,  and  does  so  act.    People  v.  Van  Ham&, 
18  Wend.  518 ;  Tappan-w.  Gray,  9  Paige,  507, 
4  L.  ed.  794. 

In  the  recent  case  of  8taJU  v.  Murphy^  89* 
Fla.  138,  it  was  held  that  where  county  com- 
missioners are  appointed  by  the  governor  by 
and  with  the  aavice  and  consent  of  the  sen- 
ate, and  their  term  of  office  fixed  at  two  years, 
and  the  governor  recommended  to  the  senate- 
certain  persons  as  county  commissioners,  but 
the  senate  adjourned  m/m  did  without  taking 
action  on  these  nominations,  the  governor  hao 
the  power  to  fill  the  offices  by  appointment, 
as  vacancies  existed  then,  notwithstanding' 
a  constitutional  provision  similar  to  ours, 
which  was  considered  only  to  prevent   an 
hiatus  in  the  office  until  the  appointing  power 
acted.     The  opinion  seems  to  be  bas^  upon 
certain  constitutional  and  statutory  provis- 
ions, modifying  or  neutralizing  a  general 
provision  of  the  constitution  of  Florida  that 
**all  state,  county  and  municipal  officers  shalV 
continue  in  office  after  the  expiration  of  their 
official  terms  until  their  successors  are  duly 
qualified."    This  decision  is  certainly  the 
most  favorable  one  that  can  be  cited  on  behalf 
of  the  relator,  but  we  are  not  satisfied  with 
the  reasoning  of  the  majority  opinion.    Upon 
principle  and  reasoning,  the  dissenting  opin- 
ion of  Mr,  Justice  Mabry  seems  to  be  &e  bet- 
ter view,  and  the  one  in  consonance  with  the 
greater  number  of  authorities.     Under  our 
constitution,  the  governor  is  not  clothed  with 
an  absolute  power  of  appointment  of  state 
officers.     Nearly  all  of  such  officers  are  to 
be  elected  by  the  people,  but  some  <rf  then^ 
the  constitution  expressly  requires  to  be  ap- 
pointed by  the  governor  with  the  consent  of 
the  senate,  such  as  geologist*  engineer,  trus- 
tees of  the  university,  and  the  state  examiner. 
The  legislature  may  provide  for  sndi  othev 
state  officers  not  enumerated  in  the  constitu- 
tion as  are  deemed  necessary  (art.  4,  g  11) » 
and  it  seems  that  in  the  creation  of  suobi  offi- 
cers the  governor  may  be  vested  by  law  witb 
the  sole  power  of  appointing  them,  dispoiS' 
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lug  with  the  consent  of  the  senate.  Sach, 
however,  has  not  been  the  habit  of  the  state  or 
territorial  legislatures  in  creating  new  offi- 
cers, as  such  officials  are  generally  required 
by  the  statutes  to  be  appointed  by  the  gov- 
ernor by  and  with  the  advice  and  consent  of 
the  senate,  except  only  in  cases  of  vacancies. 
The  power  lodged  with  the  >(ovemor  to  fill 
vacancies  in  any  office  is  restricted  to  cases 
where  the  constitution  and  statutes  are  si- 
lent as  to  the  mode  of  filling  them,  and  is 
not  a  plenary  power.  The  executive  is  not 
Tested  with  the  sole  appointing  power,  ex- 
cept as  to  a  few  offices,  and  certainly  he  does 
not  have  any  inherent  power  of  appointment, 
AS  such  power,  in  the  states  of  the  Union, 
is  not  essentially  executive.  The  sovereign 
power  is  in  the  people,  and  not  in  their 
nilers.  The  power  oi  the  executive  and  ju- 
dicial departments  is  a  grant,  not  a  limita- 
tion, while  the  powers  of  the  legislative  de- 
partment are  absolute,  except  as  restricted 
and  limited  bv  the  Constitution  which  the 

gsople  have  adopted.  Stats  y.  Boucher  (N. 
ak.)  21  L.  R.  A.  580.  This  is  elementary, 
and  too  familiar  to  need  elaboration,  that, 
while  the  judiciary  and  the  executive  have 
only  enumerated  powers,  the  sway  of  the 
legislative  department  is  supreme,  except  as 
controlled  by  the  limitations  imposed  by  the 
organic  law.  The  power  of  the  governor  to 
appoint  to  office  must  sprint  from  some  con- 
stitutional grant,  or  some  legislative  grant 
not  forbidden  by  the  constitution,  and  the 
power  bestowed  by  the  constitution  upon  the 
executive  to  fill  vacancies  in  public  offices 
is  one  only  to  be  exercised  where  there  is  no 
constitutional  or  statutory  provision  for  fill- 
ing the  vacancy.  Although  the  act  before 
lis  is  silent  as  to  filling  the  office  after  the 
expiration  of  the  time  allotted  to  the  ap- 
I)Ointee  to  fill  a  vacancy  in  the  office  of  state 
examiner,  the  constitution  is  not.  He  holds 
a  civil  office  under  the  state,  and  continues 
to  exercise  its  duties  until  his  successor  is 
qualified.  This  successor  must  be  one  ap- 
pointed by  warrant  or  authority  of  law,  and 
not  in  the  absence  of  It.  There  would  be  no 
sense  in  the  position  that  a  vacancy  could  be 
created  by  an  attempt  to  fill  a  vacancy,  nor  in 
the  view'that  one  appointee  to  fill  a  vacancy 
could  be  succeeded  by  another  to  fill  the  same 
vacancy,  where  the  provisional  appointment 
is  made  from  the  same  source.  The  vacancy 
is  already  filled  by  the  governor's  appoint- 
ment and  there  is  no  reason  why  the  appointee 
should  be  displaced  by  one  appointed  by  a 
succeeding  governor.  Such  a  succession  in 
office  is  not  contemplated  by  the  constitution 
or  by  the  statute.  In  the  statute  under  con- 
sideration, it  is  plainly  to  be  seen  that  the 
object  in  limiting  the  power  of  appointment 
to  fill  a  vacancy  in  the  office  until  the  next 
meeting  of  the  legislature  was  not  intended 
to  confer  the  power  to  fill  it  beyond  that  time 
upon  the  executive,  but  it  was  evidently  in- 
tended that  the  successor  to  the  provisional 
appointment  should  be  selected  by  the  orig- 
inal source  of  appointing  power,  the  governor 
and  the  senate  acting  concurrently  and  in 
harmony  with  each  other.  Construi  ng  the  act 
reasonably,  the  purpose  in  limiting  the  ten- 
ure of  office  of  the  appointee  to  fill  the  vacancy 
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until  the  assembling  of  the  legislature  was  to 
have  the  office,  not  the  vacancy,  filled  by  the 
governor  and  the  senate.  There  is  no  provis- 
ion for  filling  the  office  for  the  unexpired  term 
of  the  original  and  regularly  appointed  in- 
cumbent, and  in  the  absence  of  such  a  pro- 
vision the  new  appointment  by  the  governor, 
with  the  assent  of  the  senate,  it  seems,  would 
hold  his  office  for  the  full  term,  and  not  for 
the  unexpired  term.  Throop,  Pub.  Off. 
§$  820,  821,  and  cases  there  cited. 

The  appointment  of  the  relator  by  the 
governor,  as  disclosed  by  his  commission,  was 
"^for  the  unexpired  term  of  Harry  B.  Hender- 
son, whose  said  office  became  vacant  on  the 
10th  day  of  January.  1808."    This  recital  in 
the  commission  is  of  no  weight  in  determin- 
ing the  question  before  us,  but  it  illustratea 
the  difficulties  in  the  way  of  determining  a 
vacancy  in  an  office  filled  by  an  incumbent. 
If  the  office  became  vacant  on  the  10th  day  of 
January,  1808,  the  first  day  of  the  session  of 
the  second  state  legislature,  and  the  first  day 
of  the  next  meeting  of  the  legislature  ensuing 
after  the  appointment  of  Henderson  by  Acting 
Governor  Barber,  the  vacancy  occurred  for  no 
other  reason  than  the  expiration  of  Hender- 
son's term,  and  if  his  term  expired  on  that 
day  there  was  no  portion  of  his  unexpired 
term  to  fill.    There  is  no  provision  of  our 
constitution  and  no  provision  of  statute  de- 
claring when  a  vacancy  occurs  in  any  office, 
except  in  the  general   election   law  of  the 
state,  chap.  80,   Sess.  Laws  1800,  which  de- 
clares at  section  45,  when  elective  offices  be- 
come vacant,  **  on  the  happening  of  either  of 
the  following  events  to  the  incumbent  before 
the  end  of  his  term  of  office,   namely :    his 
death,  his  resignation,  his  becoming  insane 
or  nan  compos  mentis^  his  ceasing  to  be  an 
inhabitant  of  the  territory  [state],  or,  if  the 
office  is  local,  his  ceasing  to  be  an  inhabitant 
of  the  district,  town,   ward  or  precinct  for 
which  he  was  elected ;  his  conviction  of  an 
infamous  crime  or  of  any  oflTense  involving 
a  violation  of  official  oath,  iiis  removal  from 
office,  his  refusal  or  neglect  to  take  his  oath 
of  office,  or  to  give  or  renew  his  official  bond, 
or  to  deposit  or  file  such  oath  or  bond  within 
the  time  prescribed  by  law,  and  the  decision 
of  a  competent  tribunal  declaring  his  election 
void."    These  provisions  are  confined  to  va- 
cancies in  elective  offices,  but  even  if  we 
could  enlarge  their  scope,  and  include  ap- 
pointive oflSces,  which  is  doubtful,  there  is 
nothing  in  them  which  would  aid  the  relator 
here.    It  seems  that  no  provision  is  made  for 
special  elections  to  fill  vacancies  in  elective 
offices,  except  where  there  has  been  no  choice 
at  a  general  election  of  any  officer,  not  a  pre- 
cinct officer,  or  when  the  rights  of  a  person 
elected  to  the  office  of  member  of  the  council 
(senate)  or  member  of  the  house  of  repre- 
sentatives shall  cease,  by  death  or  otherwise, 
before  the  commencement  of  or  during  the 
term  for  which  he  shall  have  been  elected. 
Sess.  Laws  1800,  chap.   80,  g  8.    As  to  va- 
cancies occurring  in  other  elective  offices,  by 
statute,  the  board  of  county  commissioners 
have  power  to  appoint,  as  to  county  and  pre- 
cinct offices,  and  the  governor,  as  to  state 
offices,  either  by  force  of  some  statute,   or 
under  the  provisions  of  section  7  of  article  4 
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of  the  Constitution.  Our  statutes  are  not  only 
barren  of  any  proviBion  detenpining  that  a 
vacancy  shall  exist  in  a  public  office  when 
the  term  of  office  ends,  but  we  have  an  ex- 
press constitutional  provision,  applying  to 
all  civil  offices  under  the  state,  and  of  any 
municipality  therein,  except  members  of  the 
legislature  and  certain  boards  or  assemblies, 
coutinuing  the  incumbent  of  an  office  in  the 
discharge  of  his  duties  until  the  qualification 
of  his  successor,  and  this  provision  must  con- 
trol any  statutory  provision.  The  official 
may  not  evade  the  responsibilities  thrust 
upon  him  by  this  constitutional  provision, 
even  b^  resignation.  His  successor  must  pre- 
sent himself,  duly  qualified,  before  the  in- 
cumbent can  release  himself  from  the  inexo- 
rable requirements  of  the  constitution  that  he 
has  sworn  to  support.  Such  cases  may  indeed 
be  rare,  but  the^  may  occur.  The  mandate 
of  the  constitution  precludes  an  interregnum 
in  the  office,  and  was  doubtless  intended  to 
prevent  inconvenience  in  the  public  service, 
bf  keeping  filled  all  the  public  offices  for  the 
dispatch  of  the  public  business.  The  sue* 
cesser  who  is  competent  to  relieve  the  in- 
cumbent must  have  the  right  to  the  office,  and 
be,  the  proper  and  legal  successor  of  the  in- 
cumbent. He  must  be  elected  or  appointed 
at  the  proper  time  by  the  proper  authority, 
either  by  the  people  themselves,  or  by  some 
one  or  more  of  .their  duly  appointed  and  ac- 
credited agents ;  otherwise,  he  cannot  oust  the 
incumbent.  Under  the  Utah  statutes,  where 
sn  election  was  not  held  at  the  time  prescribed 
by  law  for  county  collector,  an  election  at 
another  time  was  held  invalid,  and  the  in- 
cumbent was  held  entitled  to  hold  over  until 
the  election  or  appointment  and  qualification 
of  his  successor ;  and  Paine  on  Elections  (sec. 
227)  was  quoted  with  approval  in  the  opin- 
ion :  "  That  if  there  was  a  vacancy,  in  any 
just  sense,  after  the  expiration  of  the  term, 
and  before  the  election  and  Qualification  of  a 
successor,  the  statute  itself  nils  the  vacancy, 
by  providing  that  the  incumbent  shall  hold 
until  the  election  and  qualification  of  a  suc- 
cessor, and  that  a  failure  to  elect  a  successor 
to  an  office  at  the  expiration  of  its  term  does 
not  create  a  vacancy  to  be  filled  by  appoint- 
ment. .  .  .  The  incumbent  holds  over  for 
an  indefinite  period,  if  no  successor  is  elected 
and  qualified."  People  v.  Eardy,  8  Utah,  68. 
In  People  v.  Lord^  9  Mich.  227,  the  incumbent 
of  the  office  of  probate  judge  died  after  his 
re-election,  and  oefore  his  qualification.  Un- 
der the  provisions  of  the  constitution  of  Mich- 
i|?an,  the  governor  is  to  appoint  a  person  to 
till  the  vacancy  in  that  office  to  continue  until 
a  successor  is  elected  and  qualified,  who  is 
to  hold  his  office  for  the  unexpired  term.  The 
ji^overnor  appointed  one  to  fill  the  vacancy  for 
the  old  term,  and  at  the  expiration  of  such 
term  appointed  another  to  fill  the  vacancy  for 
the  new  term.  The  court  held  the  first  ap- 
pointment valid,  and  that  it  continued  until 
the  vacancy  was  filled  by  a  special  election 
called  pursuant  to  law,  and  that  the  second 
appointment  for  the  vacancy  occurring  in  the 
new  term  was  invalid,  as  prohibited  by  the 
constitution,  the  first  appointee  evidently 
holding  until  a  successor  was  elected  and 
qualified.  HThe  rule  in  this  case  was  followed 
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in  a  later  Michigan  case  {LawrenM  ▼.  Hdrdeff, 
84  Mich.  899) ,  where  a  county  auditor  elect 
died  before  he  had  qualified  and  entered  upon 
the  duties  of  his  office,  and  the  governor  ap- 
pointed one  to  fill  the  vacancy.  It  was  held« 
as  to  this  office,   that  the  governor  had  no 

Sower  to  appoint,  and  that  the  incumbent 
eld  over  until  his  successor  was  elected  at 
a  special  election  provided  by  law.  In  In- 
diana, one  elected  a  township  trustee  at  the 
regular  election  for  township  officers  died  be- 
fore the  vote  was  announced.  An  attempt  was 
made  to  elect  his  successor  at  a  succeeding 

feneral  election,  without  authority  of  law  to 
o  so,  and  also  to  appoint  a  successor  by  the 
county  board.    The  election  and  appointment 
were  held  void,  as  there  was  no  authority  of 
law  for  either,  and  the  incumbent  of  the  ofilce 
was  continued  in  office ;  there  beings  no  va- 
cancy until  the  qualification  of  a  successor 
elected  by  the  same  electoral  txxly  or  constit- 
uency which  elected  the  incumbent,  at  a  time 
authorized  by  law.    Kimherlin  v.  State,  130 
Ind.  120,  14  li.  R.  A.  868.     In  StaU  v.  Bdr^ 
riean,  118  Ind.  434,  a  president  of  the  several 
boards  of  trustees  of  the  benevolent  institu- 
tions  of  the  state  was  elected  by  the  legisla- 
ture for  a  term  of  four  years.    The  act  pro- 
vided that,  if  a  vacancy  should  occur  in  the 
office  when  the  legislature  was  not  in  session, 
the  governor  should  appoint,  the  appoint- 
ment to  hold  good  until  the  next  session. 
The  term  of  the  officer  first  elected  expired 
during  the  session  of  a  legislature  held  four 
years  after  his  election,  but  that  body  ad- 
ioumed  without  electing  a  successor  to  the 
incumt>ent.    The  governor,  being  of  the  opin- 
ion that  the  failure  of  the  legislature  to  elect 
a  successor  ''produced  a  vacancy"  in  the  of- 
fice, appointed  another  to  fill  the  office.     In 
a  contest  for  the  position  by  the  incumbent 
and  the  governor's  appointee,  the  court  held 
that  the  incumbent  held  over,  under  the  pro- 
visions of  the  Indiana  constitution,  and  that 
there  was  no  vacancy,  as  the  incumbent  held 
his  office  by  virtue  of  the  constitutional  pro- 
vision continuing  him  in  office  until   his 
successor  should  oe  elected  and  qualified.    In 
this  case  it  was  held  that  the  constitutional 

E revision  applied  as  well  to  officers  elected 
y  the  legislature  as  to  those  chosen  b^  the 
people,     it  was  further  said  in  the  opinion 
that  "the  word  'vacancy,'  as  applied  to  an 
office  has  no  technical  meaning.  'An  office  is 
not  vacant  so  long  as  it  is  supplied  in  the 
manner  provided  by  the  constitution  or  law 
with  an  incumbent  who  is  legally  qualified 
to  exercise  the  powers  and  perform  the  duties 
which  pertain  to  it:  and,  conversely,  it  is 
vacant,  in  the  eye  of  the  law,  whenever  it 
is  unoccupied  by  a  legally  qualified  incum- 
bent, who  has  a  lawful  right  to  continue 
therein  until  the  happening  of  some  futuro 
event."    The  cases  cited  are:     Stacking  t. 
State,  7  Ind.  826 ;  OoUine  v.  8taU,  8  Ind.  344 ; 
Aken  V.  State,  Id.  484 ;  State  v.  Bemendeffer^ 
96  Ind.  874 ;  Gaeman  v.  State,  106  Ind.  203 ; 
Butl&r  V.  State,  20  Ind.  169 ;  Pee^le  v.  TiU4M\ 
87  Cal.  614 ;  Com,  v.  HanUfy,  9  Pa.  618 :  John- 
ston  y.  WiUon,  2  N.  H.  202.  9  Am.  Dea  50. 
The  court  further  says:    "Of  course,  it  is 
not  to  be  understood  that  an  office  cannot 
become  vacant,  as  respects  the  appointing 


1894. 


Pboplb,  ex  rd,  Richarobon,  ▼.  Hbndebson. 


757 


power,  80  long  as  it  remains  in  the  actual 
physical  occupancy  of  some  one  who  asserts 
a  claim  thereto.  An  office  is  legally  vacant 
unless  the  occupant  has  an  unexpired  right 
or  title,  founded  in  the  constitution  or  law, 
precisely  as  a  house  is  vacant  of  a  lawful 
tenant  in  case  the  lessee,  without  any  pro- 
vision authorizing  him  to  hold  over,  refuses 
to  surrender  at  the  expiration  of  his  term. " 

The  California  cases  are  much  in  point. 
Although  the  earlier  decisions  held  to  the 
contrary,  the  law  of  that  state  is  now  settled, 
by  repeated  decisions,  that  the  incumbent 
holds  over  until  his  successor  is  appointed 
and  qualified  in  the  mode  provided  by  law, 
and  that  the  expiration  of  his  term  does  not 
in  itself  create  a  vacancy.  People  v.  l)/rreU, 
87  Cal.  475,  approving  People  v.  Tilton, 
37Cal.  6U;  People  v.  Biseell,  49  Cal.  407. 
8ome  of  the  cases  in  that  state  are  based 
upon  a  provision  of  the  Political  Code  which 
declares  that  ** every  officer  must  continue  to 
discharge  the  duties  of  his  office,  although 
his  term  has  expired,  until  his  successor  has 
qualified." 

In  the  case  of  People  v.  Bieeell,  supra,  the 
court  held  that  an  incumbent  of  the  office 
held  until  his  successor  in  the  office,  inspector 
of  gas  meters,  was  appointed  by  the  governor 
and  confirmed  by  the  senate,  and  that  Park- 
inson, appointed  bv  the  governor  alone, 
without  the  assent  oi  the  senate,  was  not  his 
successor.  Wallace,  Oh.  J. ,  says  in  his  opin- 
ion: **So  long  as  Bissell,  therefore,  contin- 
ues to  discharge  the  duties  of  his  office  pur- 
suant to  the  requirements  of  section  879  of 
the  Code,  even  though  his  term  of  office  has 
expired,  there  is  no  vacancy  in  the  office,  in 
the  absolute  sense,  nor  in  any  sense  which 
would  authorize  the  governor  to  fill  it  with- 
out consent  of  the  senate  first  had.  Such  a 
vacancy  would  only  be  caused  by  the  resig- 
nation or  death  of  the  incumbent,  or  some 
other  event  by  which  the  duties  of  the  office 
were  no  longer  discharged  at  all,  in  which 
case,  and  in  order  to  prevent  a  failure  of 
public  service,  the  governor  might  appoint 
during  a  recess  of  the  senate.  **  Rhodes,  J. , 
concurring,  said  that  by  virtue  of  the  section 
of  the  Code  the  incumbent  would  continue  to 
discharge  the  duties  of  his  office  until  his 
successor  was  Qualified,  and  that  ^'it  results 
from  this  that  there  was  no  vacancy  in  the 
office,  which  the  governor  was  authorized  to 
fill  by  appointment. "  In  the  case  of  People 
V.  IHltan,  37  Cal.  at  page  624,  the  court 
says,  after  reviewing  at  length  the  California 
cases:  ''The  law,  therefore  provides  in  ex- 
press terms  for  filling  the  office  by  the  old 
incumbent  from  the  date  of  the  expiration  of 
the  term  until  a  successor  is  elected  and 
qualified  in  the  mode  provided  by  law." 
And  again :  ''But  till  a  successor  is  elected 
the  office  is  temporarily  filled  by  the  party 
designated  by  the  law,  and  there  is  no  va- 
cancy, within  the  meaning  of  the  constitu- 
tion, and  no  occasion  for  calling  into  exer- 
cise the  extraordinary  power  of  the  governor, 
which  was  only  given  by  the  constitution  in 
order  that  the  public  interest  might  not  suffer 
for  want  of  a  party  authorized  to  discharge 
the  duties  pertaining  to  a  public  office.  If  a 
vacancy  occurs,  then,  by  the  lapse  of  the  term, 
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the  law  provides  how  it  shall  be  filled  till  a 
successor  is  elected  and  qualified  ;  and  t^at 
is  by  the  old  incumbent,  and  not  by  an  ap- 
pointment by  the  governor. "  Other  cases  lay 
down  the  same  doctrine.  They  have  gone 
over  the  same  ground,  and  it  is  not  necessary 
to  review  them.  Among  them  are  Smoot  v. 
SomernUe,  59  Md.  84 ;  State  v.  Pareshide,  83 
La.  Ann.  984 ;  Brady  v.  ffotoe,  50  Miss.  607 ; 
State  V.  Fagan,  42  Conn.  82 ;  State  v.  Davie, 
45  N.  J.  L.  890 ;  StaU  v.  Brywm,  44  Ohio  St. 
457 ;  StaU  t.  H<nDe,  26  Ohio  St.  588.  18  Am. 
Rep.  321 ;  B<yrton  v.  Buck,  8  Kan.  807 ;  People 
V.  Osborne,  7  Colo.  605 ;  and  the  recent  and 
well-considered  case  of  State  v.  Boucher  (N. 
Dak. )  21  L.  R.  A.  539. 

The  case  of  State  v.  Luek,  18  Mo.  3«S8,  has 
been  much  cited,  even  since  it  was  overruled 
by  the  more  recent  cases  of  State  v.  Seay,  64 
Mo.  89,  27  Am.  Rep.  206,  and  State  v. 
Thomas,  102  Mo.  85.  In  State  v.  Seay  the 
statute  regulated  the  matter  of  the  vacancy 
by  providing  for  the  qualification  of  an  offi- 
cer elect  before  the  commencement  of  his 
term.  The  officer  elect  died  two  days  before 
his  term  began,  but  after  he  had  qualified, 
and  it  was  decided  that  this  created  a  vacancy 
which  the  governor  might  fill  by  appoint- 
ment. The  decision  was  based  upon  the 
peculiar  provision  of  the  Missouri  statute, 
and  upon  the  fact  that  upon  the  expiration  of 
the  incumbent's  term  his  successor  had  been 
elected  and  qualified.  In  State  v.  Thomas 
it  is  said,  in  the  course  of  the  opinion: 
^  The  fact  that  the  incumbent  remains  clothed 
with  official  authority,  in  furtherance  of  a 
wise  provision  of  public  policy  and  of  public 
law,  cannot  enlarge  the  boundaries  of  his 
official  term,  or  arrest  the  operation  of  the 
power  of  appointment  or  of  election.  Of 
course,  these  remarks  are  subject  to  the  con- 
ditions that  the  law  has  provided  for  fliline 
the  office  in  one  of  the  modes  mentioned,  and 
that,  therefore,  the  election  or  appointment 
cannot  be  classed  as  voluntary.** 

A  careful  reading  of  the  numerous  decisions 
of  the  American  courts  on  the  question  is 
convincing  that  the  doctrine  is  too  well  in- 
trenched lo  be  dislodged  at  this  time,  that 
where  a  constitutional  or  statutory  provision 
exists,  permitting  or  commanding  an  incum- 
bent of  an  office  to  continue  in  the  discharge 
of  his  duties  until  his  successor  is  qualified, 
it  must  be  construed  as  controlling  and  the 
expiration  of  the  official  term  cannot  be 
deemed  a  vacancy,  unless  there  is  some  legal 
successor  appointed  or  elected  by  some  com- 
petent authority  to  take  the  place  of  the  in- 
cumbent. His  holding  over  may  be  a  mere 
prolongation  of  the  term  {Oarr  v.  Wilson,  32 
W.  Va.  419,  3  L.  R.  A.  64),  or  be  considered 
a  contingent  extcntion  {People  v.  Whitman, 
10  Cal.  38),  or  as  adding  an  additional,  con- 
tinsrent.  and  defeasible  term  to  the  original 
fixed  term  {SiaXe  v.  Harrison,  113  Ind.  441). 
It  excludes  the  possibility  of  a  vacancy,  and 
consequently  the  power  of  appointment,  ex- 
cept in  case  of  death,  resignation,  ineligi- 
bility, or  the  like.  Qosman  v.  State,  106  Ind. 
208,  and  cases  cited. 

Frequent  reference  is  had  to  the  case  of 
Minston  v.  Wilson,  2  N.  H.  202,  9  Am.  Dec. 
50,  by  courts  entertaining  opposite  views. 
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The  usual  quotation  from  tbe  opinion  is  the 
following  language:  ^It  must  be  obvious, 
also,  that,  when  once  accepted,  no  vacancy 
can  be  said  to  exist  in  the  office  till  the  term 
of  service  expire,  or  till  the  death,  removal, 
or  resignation  of  the  person  appointed.  ^  No 
one  can  seriously  question  the  correctness  of 
this  statement,  but  it  seems  it  has  been 
"warped,  in  many  instances,  from  its  true 
meaning.  Of  course,  no  vacancv  can  occur  in 
an  office  filled  by  an  incumbent  ^  till  the  term 
of  service  expire, "  but  the  question  that  has 
been  a  prolific  source  of  inquiry  is  whether 
or  not  a  vacancy  exists  after  the  term  of  serv- 
ice expires.  It  may  not  be  amiss  to  see  what 
the  decision  was  in  this  leading  case :  John- 
ston was  appointed  collector  at  the  annual 
March  meeting  of  the  town  of  Hillsborough 
and  signified  his  acceptance  of  the  office,  but 
did  not  take  the  oath  of  office.  Nothing  fur- 
ther was  done  upon  the  subject  until  the  en- 
suing month  of  May,  when  the  tax  list  of  the 
town  was  presented  to  Johnston  for  collec- 
tion. He  declined  receiving  it  unless  the 
selectmen  would  furnish  him  an  indemnity 
bond  for  the  nonresident  taxes,  it  then  being 
80  late  as  to  endanger  the  legal  recovery  of 
them.  This  indemnity  was  refused,  and  the 
selectmen,  under  the  impression  that  the  con- 
duct of  Johnston  amounted  either  to  a  resig- 
nation or  nonacceptance  of  the  office,  pro- 
ceeded to  appoint  another  collector,  who  was 
Wilson,  one  of  their  own  number.  The  oath 
was  administered  to  him,  and  he  commenced 
the  collection  of  taxes.  As  some  doubts  arose 
concerning  the  legality  of  Wilson^s  appoint- 
ment, the  town,  at  a  meeting  in  November 
,  of  the  same  year,  called  for  other  purposes 

f massed  a  vote  to  ratify  the  doings  of  the  se- 
ectmen  in  respect  to  Wilson's  appointment. 
No  new  warrant  was  given  to  him,  and  no 
new  oath  was  administered.  He  seized  and 
sold  thereafter  certain  property  of  Johnston 
as  a  distress  for  the  payment  or  his  taxes  for 
the  year.  The  court  lield  that  under  the  stat- 
ute the  selectmen  could  only  fill  a  vacancy 
where  the  town  had  neglected  or  refused  to 
choose  a  collector,  and  "such  collector  could 
only  collect  the  county  and  state  taxes,  not 
the  town  taxes.  The  town  had  not  neglected 
to  fill  the  office.  It  was  also  held  that  the 
appointment  of  the  selectmen,  as  it  was  void, 
could  not  be  ratified  by  the  town  at  the  No- 
vember meeting,  because  the  meeting  was 
called  for  a  different  purpose,  and  the  town 
was  not  legally  ** warned,"  in  the  quaint  lan- 

guage  of  the  law,  and,  further,  that  Wilson 
ad  never  taken  the  oath  after  this  November 
meeting.  At  the  close  of  the  opinion,  how- 
ever, it  seems  to  be  clearly  intimated  that 
the  old  incumbent  of  the  office  of  collector 
would  hold  over  as  Johnston  had  not  been 
Bwom,  and  as  Wilson  had  not  been  legally 
appointed  and  sworn.  The  court  says:  ^^It 
is  therefore  manifest  that  those  town  officers, 
once  chosen  and  sworn,  are  the  only  ones 
qualified  to  perform  official  duties  until  new 
ones  are  sworn,  as  well  as  'chosen  in  their 
room.  *  The  town  is  thus  never  destitute  of 
officers  duly  qualified ;  and  it  cannot  be  rea- 
sonable or  necessary  that,  while  the  offices 
are  already  filled  by  persons  duly  qualified, 
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others,  not  duly  qualified,  should  be  enabled 
to  perform  the  duties  of  them." 

In  the  case  of  Be  Johnson  County  Oomn. 
(Wyo.)  82  Pac.  Rep.  854,  this  court  held 
that  ^'an  old  office  is  vacated  by  death,  res- 
ignation, or  removal.  An  office  newly  cre- 
ated becomes  tpsojaeto  vacant  in  its  creation. ' 
In  that  case  the  statute  creating  the  office  of 
iudge  of  the  fourth  judicial  district  provided 
for  a  temporary  appointment  by  the  governor 
to  fill  the  office.  The  svUabus  to  Uie  case, 
which  was  not  prepared  by  the  coiirt,  is  mis- 
leading. The  statute  conferred,  in  ezpress 
terms,  the  authority  upon  the  governor  to  fill 
the  office  provisionally  by  appointment ;  and 
as  the  legislature  is  antrammeled  as  to  that 
office,  in  this  respect*  by  any  constitutional 
provision,  the  power  conferred  upon  the  gov- 
ernor was  by  the  act  itself,  which  was  held 
constitutional,  and  not  by  the  terms  of  the 
constitutional  provision  requiring  the  gov- 
emor  to  fill  a  vacancy  in  a  public  office  where 
no  mode  is  provided  by  the  constitution  or 
the  law  for  filling  the  same.  The  vacancy 
in  an  office,  which  ma^  be  filled  by  the  gov- 
ernor, under  the  constitution,  arises  in  cases 
of  emergency,  where  there  is  no  person  in  an 
office,  of  lawful  capi^city  to  act  therein,  — sudi 
an  occasion  as  resignation,  disqualification, 
death,  or  the  like,  and  where  there  is  no  pro- 
vision either  in  the  constitution  or  in  any 
statute  for  filling  the  same.  It  would  seem  to 
apply  where  there  was  no  officer  in  the  posi- 
tion, or,  it  may  be,  where  he  is  disqualified  to 
act,  and  does  not  act,  and  there  is  no  method 
pointed  out  by  law  to  fill  the  place.  It  has  no 
reference  to  the  case  of  an  incumbent  in  an  of- 
fice, whose  term,  however  limited,  h&s  ex- 
Sired,  and  who  is  awaiting  his  successor,  for 
is  right  to  the  office  has  not  terminated  and 
cannot  terminate  under  the  constitution  until 
his  successor  appears,  endowed  with  the  nec- 
essary qualifications  that  shall  entitle  him 
to  it,  chief  among  which  must  be  his  ap- 
pointment by  competent  authority  at  the 
proper  time.  Until  that  event  happens,  the 
office  is  filled  by  an  incumbent  who  exercises 
the  duties  of  the  office  under  constitutional 
authority,  and  there  is  no  vacancy. 

It  appears  that  the  senate  did  not  act  npon 
the  nomination  of  Stone  by  Gov.  Osborne, 
possibly  because  it  desired  to  have  Henderson 
continue  in  the  office.  This  is  shown  by  the 
action  of  the  senate  confirming  him.  This 
was  ineffectual,  as  Uie  appointment  of  Acting 
Governor  Barber  was  not  made  to  the  senate, 
but  until  the  legislature  met.  At  that  time, 
a  new  appointment  was  necessary  and  proper, 
as  is  conceded,  -but  such  appointment  could 
then  have  been  made  only  by  Gov.  Osborne, 
by  and  with  the  advice  of  the  senate.  Our 
conclusions  are  that  the  respondent  is  law- 
fully and  constitutionally  authorized  to  dis- 
charge the  duties  of  the  office  of  the  state 
examiner,  and  that  there  has  been  no  vacancy 
in  the  office,  which  the  governor  could  fill  by 
his  appointment  without  the  consent  of  the 
senate. 

TheflntUng  and  judgment  wiU  he  far  th$  di- 
fendant, 

Conawayand  Clark»  «/J.,  ooncor. 
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49TATE  of  Wlsconsfn,  w  rd.  WISCONSIN 
TELEPHONE  CO.,  Appt., 

JANESYILLE  STREET  R.  CO.,  Betpi. 
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!•  An  eleetrie  rallroMl  eompany  wtiMkg 
mtroihg  earrente  oif  electiielty  on  wlA'm 
^rhi^  are  not  iiisiilated»  wblch  direotly 
erosB  telepbooe  wires  wbloh  are  losulated,  may 
be  compelled  to  place  guard  wtrei  where  they 
will  prevent  the  oontBOt  of  the  telephone  and 
ndlway  wliei  In  oaie  of  the  breaking  of  poles  or 
the  falling  of  wireson  aoooontof  etomu  or  other- 
wise,—especially  where  there  la  an  ordinance  r»- 
Qoirinir  saoh  ffoard  wires,  which  the  telephone 
company  has  compiled  with. 

1I«  An  ordliiancie  requiring  gmtfd  wIa'os 
flir  eleetrie  wlA'ee  **  whenever  it  shall  be 
neceaeary  to  cross**  other  electric  wires  applies 
to  wires  already  erected,  since  it  proyides  a  rem- 
edy for  an  existing  evil. 

3«   Bfandamiie  le  the  proper  remedjr  to 

compel  an  eleotrlo  railway  company  to  place 
guard  wires  where  they  will  prevent  dangerous 
contact  of  its  uninsulated  wires  with  the  insulat- 
ed wires  of  a  telephone  company  as  required  by 
ordinance. 

(January  80, 189^) 

APPEAL  by  relator  from  ao  order  of  tbe 
Circuit  Court  for  Rock  County  denying  a 
'writ  of  mandamus  to  compel  defendant  to 
^[rfaoe  guards  over  its  eipctric  wires.    Betened. 

Tbe  facts  are  stated  in  the  opinion. 

MesBr$.  Fethere.  JeflHes  A  Fifleld,  with 
Memn.  Miller,  Neyee  Mb  Miller,  for  ap- 
tpellaot: 

The  ordinance  passed  October  10,  1882.  to 
regulate  tbesbringmg  of  wires,  is  valid,  and  Is 
e  reasonable  exercise  of  thepolice  power  of  tbe 
•etty  of  Janeaville. 

Tbe  presumption  Is  always  in  favor  of  the 
jcaeonableDess  of  tbe  ordinance,  and  unless  it 
Is  unreasonable  on  its  face,  or  is  proved  to  be 
•eo  by  proper  evidence,  the  ordinance  will  be 
upheld. 

1  Beach,  Pub.  Corp.  612;  1  Dill.  Mod.  Corp. 
-f^  819  et  9eq. ;  Com,  r.  Patch,  97  Mass.  221. 

It  seeks  only  to  compel  the  defendant  to  ao 
•tne  and  maintain  its  property  as  not  to  inter- 
fere with  tbe  proper  enloyment  by  others  of  tbe 
■rights  which  they  and  tbe  public  generally 
have  Id  tbe  streets  of  Janesville  and  in  tbe 
property  which  thev  may  possess.  This  is 
^dau'ly  an  exercise  of  tbe  police  power. 

Oooley,  Const.  Lim.  572. 

The  reasonableness  of  regulations,  such  as 
'those  contained  in  tbe  ordinances  in  question, 
'lias  been  established  by  numberless  precedents. 

Tfiarpe  v.  EiUland  4AB.B.  Co,  27  Vt.  140, 62 


Am.  Dec.  625;  TIedeman.Pol.  Powers,  pp.  597- 
599;  PwypU  v.  Squvre,  107  N.  Y.  598:  Wet^Urn  U. 
Teleg.  Co.  v.  Nefut  York,  8  L.  R.  A.  449.  88  Fed. 
Rep.  552;  Ameriean  Bapid  TeUg,  Go,  v.  Hen,  18 
L.  R  A.  454, 125  N.  T.  641;  WUcontin  Teleph. 
Co.  V.  (hhkoth,  62  Wis.  82;  8iaU  v.  Madison 
Street  R  Cb.  1 L.  R  A.  771,  72  Wis.  612. 

The  municipality  may  add  to  or  alter  its  reg- 
ulations of  street  railways  in  the  exerdse  of  its 
police  powers  at  any  time. 

State  V.  Hiibert,  72  Wis.  184;  i^v^  t.  Oream 
City  B.  Go.  59  Wis.  828;  Eeasbe^.  Electric 
Wires,  p.  88;  Van  Hook  v.  Selma,  70  Ala.  861, 45 
Am.  Rep. B5; Mutual  U.  TeUff.Go.v.  G/umoo,  16 
Fed.  Rep.  809;  StaU  v.  Ekist  Orange,  41  N.  J. 
L.  127;  Weeiern.  U.  Teleg.  Go.  v.  Philadel- 
phia (Pa.)  Jan.  28, 1888;  Ameri^'an  U.  Teleg. 
Go.  V.  Harrieon,  81  N.  J.  Eq.  627;  Toledo,  W. 
A  W.  B.  Go,  T.  JaeksonvOle^ai  111.  87,  16  Am. 
Rep.  611;  Sioux  City  Street  B.  Co.  v.  Sioum 
City,  188  U.  8.  98,  54  L.  ed.  898. 

The  petition  states  a  cause  of  action  in  tbe 
relator. 

Marburv  v.  Madieon,  6  U.  B.  1  Cranch,  187, 
2  L.  ed.  60:  Psople  v.  Chicago  A  A,  B  Co.  180 
III.  175;  Union  Pae.  B.  Co.  t.  Hall,  91  U.  8. 
848,  28  L.  ed.  428. 

Mandamus  is  tbe  proper  remedy. 

Marbury  v.  Madison,  supra;  Bob  v.  Barker, 
8  Burr.  1266;  Scott  &  Jarnagin,  Telegraphs, 
g  78;  High,  Extr.  Legal  Rem.  §  820;  Peoj^  v. 
Boston  db  A.B.  O^.  70  N.  T.  669;  Haines  v. 
Peo]^.  19  111.  App.  854;  People  v.  Chicago  db 
A.  B.  Go.  67  111.  118;  Ohio  d  M.  B.  Go.  v.  Peo- 
pie,  121  SL  488;  Indianapolis  db  C.  R  Go.  r. 
State,  87  Ind.  489;  State  v.  Demaree,  80  Ind. 
519;  Clawson  Y.Chicago  db  G.  S.  B.  Co.  95  Ind. 
152;  Cummins  v.  EvansnUe  db  T.  H,  B.  Go.  115 
Ind.  417;  UnionUnon  ▼.  Com.  84  Pa.  298;  Howe 
Y.  Crawford  County  Gomrs.  47  Pa.  ^61;  Beg.  v. 
Luton  Boads  Trustees,  1  Q.  B.  860;  Cambridge 
V.  Charlestown  Branch  R  Go,  1  Met.  70;  Bail- 
road  Gomrs.  v.  Portland  db  0.  Gent,  B.  Go.  68 
Me.  269;  State  v.  NorOieasUm  R  Co.  9  Rich. 
L.  247,  67  Am.  Dec.  551;  State  v.  Wilson,  17 
Wis.  688;  State  v.  Biehter,  87  Wi^.  275;  StaU 
V.  Wood  County  Suprs.  41  Wis.  28;  State  v. 
Chicaoo,  M,  dk  N.  R  Go.  12  L.  R.  A.  180, 
79  Wis.  259;  Peppley.  Boehester  db  S,  L.  R  Go. 
14  Hun,  871;Pe0^  v.  Boehester  db  S,  L.  R  Go. 
76  N.  Y.  294. 

It  cannot  be  said  that  the  relator  in  this  case 
has  another  adequate  remedy  at  law.  To  be 
adequate,  the  remedy  must  practically  compel 
Uie  performance  of  the  act  In  question. 

High,  Extr.  Legal  Rem.  g  17;  Pmier  Twp. 
Overseers  v.  Jersey  Shore  Overseers,  82  Pa.  275. 

It  is  no  bar  to  the  allowance  of  the  writ  that 
the  relator  might  have  an  action  for  damages 
or  for  penalties. 

State  V.  Chicago,  M,  db  N,  B.  Go.  supra;  Pot- 
mn  Place  v.  Tcieka  B.  Co.  51  Kan.  609;  State 
Y.  Jacksonville  Street  B,  Go,  29  Fla.  590. 


NOEB.— The  great  rapidity  with  which  electric 

aremuitiplyinff  in  the  streets  and  elsewhere 

deoisioos  like  that  above  very  important. 

Tlie  above  osse  clearly  shows  tbe  law  as  to  precau- 

SkuoB  against  the  danger  of  crossing  wires,  some  of 

'^hlch  are  charged  with  dangerous  currents. 

Vor  otber  decisions  as  to  the  regulation  of  such 

iKd  L.  R  A. 


wires  and  tbe  prevention  of  danger  therefrom,  see 
Electric  Imp.  Go.  v.  San  Frandsco  (0.  0.  N.  D.  Oal.) 
18  L.  R.  A.  131;  Clements  v.  Louisiana  Eleotrlo 
Light  Oo.  (La.)  10  L.  R.  A.  40;  Butland  EJectrio 
Light  Go.  V.  Marble  City  Bleotilo  light  Go.  (Vt.)  SO 
L.B.A.a3L 


See  also  26  L.  R.  A.  101. 
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M€$sr$,  Jackson  ft  J«rckBoii«  for  respond- 
ent: 

The  ordinance  autliorizing  the  street  railway 
company  to  lay  and  operate  its  tracks  in  the 
streets  of  the  city  of  Janes viUe  was  a  grant  in 
the  nature  of  a  contract. 

And  when  accepted  by  the  railway  company 
and  the  terms  imposed  fully  complied  with 
and  performed  the^  become  a  contract  between 
the  aty  and  the  railway  company. 

Dartmouth  College  Trusteee  v.  Woodward,  17 
U.  8.  4  Wheat  715,  4  L.  ed.  678;  The  Bing- 
hamton  Bridge  Case,  70  U.  8.  8  Wall.  51, 18  U 
ed.  137;  New  Jersey  v.  Yard,  95  V.  8.  104,  24 
L.  ed.  852;  Brooklyn  Cent.  R,  Co,  ▼.  Brooklyn 
City  R.  Co,  82  Barb.  858;  People  y.  Sturtevant, 
9  if.Y.  268, 59  Am.  Dec.586;  ift'Watt  v.  Sharp, 
27  N.  Y.  611,  84  Am.  Dec.  814:  People  y. 
(TBHen,  2  L.  R.  A.  255.  Ill  N.  Y.  1;  Bur- 
lington y.  Burlington  Street  B.  Co,  49  Iowa, 
144,  81  Am.  Rep.  145;  State  y.  Jersey  City,  49 
N.  J.  L.  808;  Houeton  y.  Houston  City  Street 
B,  Co.  88  Tex.  548;  Booth,  Street  Railway 
Law.  S  40;  People  v.  Chicago  W.  D,  B,  Co.  18 
lU.  App.  125;  StaU  y.  Noyes,  47  Me.  189;  StaU 
y.  Corrigan  Consul  Street  R,  Co,  85  Mo.  268, 
55  Am.  Rep.  861;  City  of  Kansas  yr,  Corrigan, 
86  Mo.  67. 

After  the  street  railway  had  accepted  the 
grant  and  constructed  and  put  in  operation  its 
road,  the  terms  and  the  conditions  of  the  grant 
could  not  be  changed  by  the  common  council 
without  the  consent  of  the  street  railway  com- 
pany. 

Milhau  y.  Sharp,  supra;  New  Orleans,  S,  F, 
&  L.  R.  Co.  y.  JJelamore,  114  U.  8.  501,  29  L. 
ed.  244;  People  v.  Chicago  W.  D,  R.  Co.  118 
111.  113;  Brooklyn  Gent.  B,  Co.  y.  Brooklyn  City 
B.  Co,  82  Barb.  858;  Statey.  Jersey  City,  supra; 
New  Orleans  v.  Great  Southern  Teleph,  <fc  Teleg. 
Co.  40  La.  Ann.  41;  Booth,  Street  Railway 
Law,  §  40;  Houston  y.  Houston  City  Street  JR. 
Co.  and  Burlington  y.  Burlington  Street  R.  Co. 
supra;  Coast  Line  R.  Co,  y.  Savannah,  80  Fed. 
Rep.  646;  Horr  &  Bemis,  Mun.  Pol.  Ord.  §  241. 

The  rights  granted  to  and  vested  in  the  rail- 
way by  the  Ordinances  of  1885  and  1891  were 
and  are  property  rights,  and  cannot  be  injuri- 
ously affected  by  any  amendment  or  a  repeal  of 
the  ordinances  granting  them  nor  by  an  inde- 
pendent ordinance,  without  the  consent  of  the 
railway  company. 

Des  Moines  y.  Chicago,  R.  1.  d  P,  R  Co.  41 
Iowa,  569;  Horr  &  Bemis,  Mun.  Pol.  Ord. 
8  241. 

Neither  statutes  nor  ordinances  are  to  be 
giyen  a  retroactiye  effect,  unless  such  is  the  in- 
tention of  the  legislature  or  council  clearly  ex- 
pressed in  the  statute  or  ordinance. 

Cooley,  Const.  Lim.  62,  68;  State  y.  Atieood, 
11  Wis.  422;  Seamans  v.  CarUr,  15  Wis.  548, 
82  Am.  Dea  696;  Austin  v.  Burgess,  86  Wis. 
186;  Finney  v,  Ackerman,  21  Wis.  268;  Dash 
T.  Van  Kleeek,  7  Johns.  477,  5  Am.  Dec.  291; 
Watkins  v.  Haiglit,  18  Johns.  188;  Butler  y. 
Pafmer,  1  Hill,  324;  Johnson  v.  Burrell,  2  Hill. 
238;  McMannis  y.  Butler,  49  Barb.  176;F<7«- 
derpool  y.  U  Crosse  d  J/.  R.  Co  44  Wis.  652; 
Haa  y.  Banks,  79  Wis.  229;  Sutherland,  Stat. 
Constr.  §463;  Cooley,  Const.  Law,  870;  Smith, 
Const.  Law,  §  533. 

The  proceedins  by  mandamus  is  an  "extra- 
ordinary remedy. 

.22  L.  R.  A. 


State  y.  Manitowoc,  52  Wis.  423;  Stats  ▼• 
New  Orleans  db  N.  E.  R,  Co,  42  La.  Ann.  lU 

It  is  an  arbitrary  and  harsh  remedy. 

State  y.  New  UrUans  d  C,  R.  Co.  ^T  Zm. 
Ann.  589;  State  y.  New  Orleans  dN.  B.  R.  Co. 
supra;  Merrill,  Mandamus.  ^  12. 

The  writ  will  only  be  issued  where  there  v^ 
a  specific  legal  right,  to  be  enforced,  or  a 
live  duty  to  be  performed. 

State  y.  WaMngton  County  Suprs.  2 
ney,  552;  State  y.  Larrabee,  8  Pinney.  IM;. 
State  y.  Manitowoc,  52  Wis.  428:  Dement  ▼. 
Rokk&r,  126  111.  174;  Bumstille  Turp.  Co.  T. 
StaU^  8  L.  R.  A.  265,  119  Ind.  882. 

The  relator  must  be  entitled  to  the  predae- 
specific  legal  right  that  he  claims. 

SiaUy.  Elwood,  11  Wis.  18;  Elizabeth  y.  IC^ 
sex  County  Common  Pleas  Ct.  49  N.  J.  L.  8S6;. 
People  y.  Hawkins,  46  N.  Y.  9. 

The  writ  will  not  be  issued  where  the  rigbt 
claimed  by  the  relator  is  doubtful. 

W*ood,  Mandamus,  17;  State  y.  Waskingtom. 
County  Suprs,  2  Pinney,  552;  StateY.  BastingM^ 
10  Wis.  518;  Life  d  F.  Ins.  Co.  ofN.  T.  ▼. 
Wilson,  88  U.  8.  8  Pet.  291,  8  L  ed.  949;  Ree- 
side  y.  Walker,  52  U.  8. 11  How.  272.  13  L.  ed. 
698;  Knox  County  Comrs,  y.  Aspinwall,  65  Ul 
8.  24  How.  876,  16  L.  ed.  735:  Bayard  t. 
United  States,  127  U.  8.  246,  32  L.  ed.  116j 
People  V.  Contracting  Board,  27  N.  Y.  378;. 
People  y.  Booth,  49  Barb.  81,  82  How.  Pr.  17 j 
State  y.  Jacobus,  26  N.  J.  L.  185;  State  y.  War- 
ren Foundry  d  Maeh.  Co.  82  N.  J.  L.  439; 
Bumstille  Tump.  Co,  y.  State,  and  Elizabeth 
y.  Essex  County  Common  Pleas  Ct.  supra:  Peo- 
ple y.  Chenango  County  Suprs.  11  N.  Y.  583;. 
Stats  y.  Hawkins,  supra;  People  y.  Qreenm- 
County  Suprs.  64  N.  Y.  600;  PeopU  y.  Waywtm 
County  Circuit  Judge,  19  Mich.  296;  PeopU -r. 
Presque  Trie  County  Suprs,  86  Mich.  377; 
pU  y.  Campbeli,  72  N.  Y.  496. 

It  was  not  intended  by  the  ordinance  to 
quire  the  railway  company  to  construct  azMi 
maintain  a  guard  wire  four  feet  aboye  th» 
trolley  wire. 

At  the  time  of  the  adoption  of  the  ordinanoe- 
there  were  electric  light  wires,  telegraph  wires, 
telephone  wires,  and  wires  transmitting  electric 
energy  from  generators  to  motors  in  yarioQ» 
factories  and  shops  in  the  city  of  Janesville^ 
and  the  street  railway  wires.  All  of  the  wire» 
are  mentioned  in  the  section  except  the  street 
railway  wires.  The  section  refers  by  name  to 
all  of  these  wires  except  the  street  railwaj 
wires,  which  were  then  in  use  and  had  been 
for  more  than  three  months.  The  omission  of 
the  street  railway  wires  is  significant. 

The  maxim,  expressio  unius  est  &xdu4io  «!» 
terius,  applies. 

Hare  y.  Horton,  5  Bam.  ft  Ad.  715;  Broom^ 
Legal  Maxims,  505;  State  y.  Hastings,  10  Wisw 
525;  Farrall  v.  Sh^a,  66  Wis.  561;  Morey  t. 
Farmers  Loan  d  T.  Co.  14  N.  Y.  302. 

Where  a  statute  is  so  yague  as  to  convey  do> 
definite  meaning  to  those  who  are  to  execute 
it,  it  is  inoperative. 

Drake  y.  Drake,  15  N.  C.  110;  State  ▼.  ParU 
low,  91  N.  C.  550.  49  Am.  Rep.  652. 

Any  safeguard  that  protects  will  be  snfll- 
cient.  The  exercise  of  the  discretion  of  the- 
company  in  determining  what  the  safeguartl 
shall  be.  will  not  be  controlled  by  the  court  bjp 
mandamus. 
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People  ▼.  Highway  Otmrs.  118  111.  239;  SiaU 
w.  Washington  County  Suprs,  2  Pinney,  552. 

The  ordinance  is  penal  in  its  character,  and 
ia  to  be  strictly  construed. 

Stone  V.  Lannon,  6  Wis.  497;  Athin$on  v. 
Goodrich  Transp.  Go.  60  Wis.  141.  50  Am. 
Rep.  352;  Orurnbly  v.  Bardon,  70  Wis.  885;  1 
Beach,  Pub.  Corp.  617;  St,  Louis  v.  Ooebel, 
32  Mo.  295;  Faeijfley.  Seifert,  79  Mo.  210. 

The  M9Tit  will  not  be  issued  where  there  is  a 
remedy  at  law. 

State  y.  Sheboygan  County  Buprs,  29  Wis. 
79;  Shipley  ▼.  Mechanice  Bank,  10  Johns.  484; 
Ex  parte  MeUon,  1  Cow.  417;  People  v.  Brook- 
lyn^ 1  Wend.  818,  19  Am.  Dec.  602;  People  v. 
Ifew  York,  10  Wend.  895;  Peoples.  The  Judges 
€f  Duchess  a  P.  20  Wend.  668;  Ex  parte  Os- 
trander,  1  Denio,  679;  Wood,  Mandamus,  18; 
Loui*viUe  db  N.  A.  R.  Go,  v.  State,  25  Ind.177. 

If  the  ordinance  can  be  so  construed  as  to 
require  the  street  railway  company  to  erect 
and  maintain  a  guard  wire  four  feet  above  its 
trolley,  the  ordinance  is  unreasonable,  and  for 
that  reason  is  inyalid.  and  should  not  be  en- 
forced. 

Eldred  v.  LeaJiy,  81  Wis.  546;  Dunham  v. 
Bochester  Trustees,  5  Cow.  462;  St.  Paul  ▼. 
Traeger,  25  Minn.  248,  88  Am.  Rep.  462;  Hud- 
son V.  Thorne,  7  Paige,  261,  4  L.  ed.  148. 

A  city  may,  when  granting  the  right  of  war, 
attach  any  condition  not  in  conflict  with  its 
delegated  powers;  but  it  cannot  thereafter  im- 
pose new  obligations  or  duties  which  are  not 
necessary  for  the  public  safety  and  conven- 
ience. 

Booth,  Street  Railway  Law,  $  281;  Elec- 
tric R,  Co.  of  Qrand  Rapids  y.  Grand  Rapids, 
84  Mich.  257. 

Regulations  that  unnecessarily  destroy  vested 
rights  and  impose  unnecessary  burdens,  cannot 
\»  imposed,  under  the  guise  of  the  exercise  of 
police  power,  where  there  is  no  real  demand 
for  such  regulations. 

Austin  V.  Murray,  16  Pick.  121. 

The  object  of  a  writ  of  mandamus  is  to  pre- 
vent a  failure  of  Justice. 

People  V.  Greene  Suprs.  12  Barb.  217. 

The  writ  will  not  be  issued  where  compli- 
ance with  it  will  be  attended  with  hardship. 

Moses,  Mandamus,  16. 

It  must  not  be  oppressive  or  burdensome. 

Toledo,  W.  db  TK.  R,  Co.  v.  Jaeksmville,  67 
HI.  87,  16  Am.  Rep.  611;  Northern  Liberties 
Comrs,  V.  Northern  Liberties  Gas  Co.  12  Pa. 
818,  cited  in  note,  11  Am.  Rep.  54;  Ex  parte 
Frank,  52  Cal.  606,  28  Am.  Rep.  642. 

It  must  be  reasonable. 

Hayes  v.  Appleton,  24  Wis.  542;  Barling  v. 
West,  29  Wis.  307,  9  Am.  Rep.  576;  Dunham 
V.  Rochester  Trustees,  Austin  v.  Murray,  Tole- 
do, W.  db  W.  R.  Co.  v.  Jacksonville,  Hudson  v. 
Thorne  and  Ex  parte  Frank,  supra;  Dill.  Mun. 
Corp.  3d  ed.  §  819. 

The  writ  of  mandamus  is  simply  a  discretion- 
ary writ,  and  may  be  granted  or  refused,  in 
the  discretion  of  the  court  or  Judge  to  whom 
the  application  for  ft  is  made. 

Moses,  Mandamus,  18;  Wood,  Mandamus, 
17;  Ex  parte-  Fleming,  4  Hill,  581 ;  High, 
Extr.  Legal  Rem.  §  9;  People  v.  Contracting 
Board,  27  N.  Y.  878;  People  v.  Jk>oth,  49  Barb. 
32,  32  How.  Pr.  17. 

The  discretion  of  the  circuit  court  in  grant- 
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ing  or  refusincr  the  writ  will  not  be  reviewed 
on  appeal  unless  there  is  an  abuse  in  the  exer- 
cise of  this  discretion. 

Pomeroy  v.  State  Bank  of  Indiana,  68  U.  S» 
1  Wall.  592,  17  L.  ed.638;  Mills  v.  McLeod,  94 
Mich.  627;  Dawson  v.  Parsofi,  51  N.  Y.  8.  R. 
980. 

Orton,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  sustaining  the  demurrer  of  the  re- 
spondent to  the  relation  of  the  appellant,  and 
quashing  the  alternative  writ  of  mandamus. 
The  materia]  facts  set  out  in  the  relation  are 
briefly  as  follows:  The  relator,  the  tele- 
phone company,  obtained  its  right  from  the 
state  to  do  business  in  the  city  of  Janesville, 
and  to  erect  and  maintain  poles,  cross  arms, 
and  wires  over  and  through  the  streets,  ways, 
and  alleys  of  said  city,  and  operated  tele- 
phone wires  and  erected  poles  in  the  streets, 
ways,  and  alleys,  with  the  permission,  con- 
sent, and  approval  of  said  city,  from  187d 
until  the  present  time,  at  a  great  expense, 
and  has  now  151  telephones  in  said  city  and 
suburbs.  The  main  trunk  lines  of  the  poles 
and  wires  have  been  and  are  now  maintained 
upon  East,  Main,  and  Milwaukee  streets. 
All  the  rights,  right  of  way,  and  easements 
that  it  had  previously  enjoyed  as  a  telephone 
company  were  confirmed  by  an  ordinance  of 
said  city,  dated  October  10,  1892,  a  copy  of 
which  is  attached  hereto,  and  marked  "*  Ex- 
hibit 1,  ^  and  the  company  has  since  exercised 
and  enjoyed  the  same,  and  all  the  said  lines 
and  poles  have  been  where  they  are  now  for 
years,  with  a  few  exceptions,  and  where  they 
should  be.  The  relator  has  complied  with 
the  statutes  of  the  state,  and  paid  its  license 
fee,  and  has  a  license  to  do  business  as  a  tele- 
phone company.  The  defendant  is  a  corpora- 
tion by  the  laws  of  the  state,  and  obtained 
its  rights  to  operate  a  street  railway  in  said 
city  by  horse  power  by  ordinances  of  said 
city,  dated  October  8  and  November  25,  1885, 
and  operated  the  same  on  the  same  streets 
upon  which  the  relator  had  its  poles  and 
wires,  among  others  East,  Main,  and  Mil- 
waukee streets.  By  an  ordinance  of  the  city, 
dated  December  15,  1891,  the  former  ordi- 
nances were  so  amended  as  to  give  the  de- 
fendant the  riffht  to  use  "electrical  power*^ 
in  operating  Its  street  railway,  and  on  & 
single  or  double  track,  with  all  necessary 
curves,  turnouts,  switches,  poles,  brackets, 
and  wires.  The  defendant  has  erected  its 
poles,  wires,  and  overhead  wires  over  and 
above  the  streets  already  occupied  by  the  re- 
lator in  the  manner  aforesaid,  and,  among 
others,  East,  Main,  and  Milwaukee  streets, 
in  said  city.  The  defendant  company  is  com- 
pelled to  use  very  strong  conductors  of  elec- 
tricity to  run  its  cars,  and  it  uses  main  and 
trolley  wires,  wliich  are  not  insulated,  while 
the  wires  of  the  relator  are  insulated,  and 
though  good  and  sufiicient,  can  only  use  fee- 
ble and  delicate  currents  of  electricity  ia 
telephoning.  The  currents  used  by  the  de- 
fendant are  exceedingly  dangerous  to  prop- 
erty and  persons,  by  setting  fires  to  build- 
ings, and  by  injuring  persons  coming  in 
contact  therewith.     The  poles  of  the  relator 
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Are  liable  to  break,  and  the  wires  to  break, 
luid  fall,  by  the  force  of  storms,  and  cannot 
be  prevented  ;  and,  when  the  wires  do  fall, 
they  make  direct  crosnes  with  the  wires  of 
the  defendant,  and  the  high-tension  currents 
of  electricity  used  by  the  defendant  pass  in 
the  wires  of  the  relator,  and  destroy  its  in- 
struments and  other  property,  and  endanjj^er 
the  health  of  its  employes  and  others,  and 
Are  liable  to  set  fires  in  the  city.  If  the  de- 
fendant had  constructed  its  railway  system 
properly,  it  would  have  placed  "  guard  wires" 
at  not  less  than  four  feet  above  its  trolley 
wires,  and  in  that  manner  prevented  sud^ 
serious  consequences  by  restraining  and  car- 
rying ojff  the  hi^h-tension  currents  safely. 
Such  guard  wires,  so  placed  and  maintained, 
are  the  approved  method  of  ayoiding^or  pre- 
venting the  threatened  mischief.  The  de- 
fendant is  required  to  apply  such  safeguards 
by  an  ordinance  of  the  city,  dated  October 
10,  1892.  The  relator  has  complied  with 
said  ordinance,  and  the  defendant  has  failed 
to  do  so.  This  is  the  substance  of  the  re- 
lation. 

We  are  of  the  opinion  that  the  facts  set  out 
in  the  relation  are  sufficient  to  entitle  the  re- 
lator company  to  the  remedy  asked  for :  (1) 
The  telephone  company  occupied  the  streets 
of  the  city  with  its  poles  and  wires,  and  was 
in  the  safe  and  successful  prosecution  of  its 
business,  under  the  authority  of  law,  and 
**by  the  permission,  consent,  and  approval" 
of  the  city  of  Janesville.  (2)  The  defend- 
ant company  afterwards  sets  its  poles  and 
extends  its  wires  alone  the  same  streets,  so 
that  its  lines  frequently  cross  the  lines  of 
the  relator,  and  in  such  near  contact  as  to 
endanger  the  persons  in  its  employment,  and 
its  property,  and  threaten  the  destruction  of 
its  business.  Has  the  defendant  the  right  to 
do  this,  if  it  is  in  its  power  to  prevent  the 
threatened  mischief?  By  the  common  maxim 
that  one  person  has  no  right  to  use  his  own 
to  the  injury  of  another,  and  b^  the  common 
principles  of  elementary  law,  it  would  seem 
that  it  had  not.  The  defendant  has  intruded 
upon  the  established  business  of  the  relator 
in  such  way  as  to  endanger  it  and  the  persons 
•engaged  in  it,  when,  by  the  adoption  of  such 
a  simple  safeguard,  and  the  only  practicable 
one,  such  danger  can  be  avoided,  and  the 
business  of  both  subsist  to^rether.  Ought 
not  the  defendant  to  be  compelled  to  adopt 
auch  safeguard?  These  facts  are  admitted  by 
the  demurrer.  The  learned  counsel  of  the 
respondent  insists  that  the  relator  had  not 
such  priority  of  its  business,  by  any  right. 
It  is  averred  in  the  relation  that  it  was  es- 
tablished according  to  law,  and  prosecuted 
"  by  the  permission,  consent,  and  approval" 
of  the  city.  That  would  clearly  give  the  re- 
lator a  right,  and  that  right  and  its  enjoy- 
ment were  prior  to  any  right  of  the  defend- 
ant. The  r.elator's  wires  are  up  in  the  streets, 
bearing  sufficient  electrical  power  to  make 
telephonic  communications,  and  the  defend- 
ant crosses  them  in  many  places  with  its 
wires,  bearing  electrical  power  sufficient  to 
propel  the  cars  upon  its  street  railway,  and 
the  first  storm  that  comes  may  blow  down 
the  poles  and  wires  of  the  relator,  and  its 
wires  come  in  contact  with  the  wires  of  the 
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defendant,  where  they  cross  each  other,  and 
become  charged  wth  its  dan^reroos  currents  cf 
electricity,  set  fire  to  the  buildings  in  whidh 
the  telephone  instruments  are  u^,  and  i»- 
iure  other  property,  and  the  persons  employed 
in  the  "Exchange"  and  other  places,  so  as 
to  endanger  or  destroy  the  business  of  the  re- 
lator. Ought  not  the  defendant  to  be  com- 
pelled to  adopt  the  above  safeguards  to  pre- 
vent this  threatened  mischief,  or  to  withdra^w 
its  lines  from  the  vicinity  of  the  relator's 
wires?  The  company  that  caused  the  mis- 
chief ought  to  repair  it. 

Section  7  of  the  Ordinance  of  the  city  dated 
October  10,  1892,  imposes  this  duty  upon  the 
company  using  this  ''electrical  power  sys- 
tem" in  all  cases,  and  requires  it  to  applv 
such  safeguards  under  a  penalty.    But  much 
more  is  it  the  duty  of  such  company  when  it 
is  an  intruder  upon  the  already  established 
business  of  another  company.    The  electric 
force  is  the  most  powerful  and  dangerous 
agency  of  nature,  and,  eyen  when  restrained 
or  controlled  by  the  most  perfect  machinery 
and  appliances,  its  high-tension  currents  are 
extremely  dangerous  in  many  directions.     If 
a  municipal  corporation  has  not  the  inherent 
provisional  or  police  power  to  pass  ordi- 
nances to  regulate  or  restrain  the  use  of  sucii 
a  dangerous  agency  within  the  corporate  lim- 
its, it  certainly  cannot  have  such'  power  for 
any  purpose.    It  is  claimed  that  said  ordi- 
nance has  only  future  operation  or  efiTect. 
In  application  to  the  case,  section  7  of  said 
Ordinance  provided :    **  Wheneyer  it  shall  he 
necessary  to  cross    .    .    .    telephone  line  or 
lines  or  any  wires  used,"  etc.     Has  it  not 
been  necessary  for  the  defendant  company  to 
cross  these  telephone  lines  or  wires  of  the  re- 
lator since  the  passage  of  the  ordinance,  and 
is  it  not  now  necessary  to  do  so?    Then  the 
ordinance,  by  its  terms,  is  applicable  to  this 
case.    The  ordinance  is  made  to  regulate  ex- 
isting things,  and  things  which  continue  to 
exist,  as  the  wires  of  the  defendant  crf^s  the 
wires  of  the  relator.    Whenever,  at  any  time, 
wires  so  cross,  this  safeguard  must  be  ap- 
plied.    The  ordinance  has  a  present  and 
future  effect.    It  is  said  these  wires  crossed 
before  the  ordinance  was  passed.    That  is 
true,  and  they  have  continued  to  cross  eyer 
since,  in  yiolation  of  the  ordinance.    The 
ordinance  does  not  prohibit  the  crossing  of 
such  wires.    It  proyides  the  remedy  for  it 
as  an  existing  eyil,  and  reauires  safeguards 
to  be  so  placed  as  to  avoid  the  danger  to  per- 
sons and  property.    It  is  not  retroactiye  in 
any  sense.    First.  The  ordinance  is  reason- 
able, because  it  requires  that  to  be  done 
which  in  law  and  good  conscience  the  de- 
fendant ought  to  do  for  the  protection  of  the 
relator,   whose  established  business  it  has 
endangered  and  disturbed.     Second.   It   is 
clearly  sustained  under  the  police  power  of 
the  city.    **  The  test  is  whether  it  is  designed 
and  tends  to  protect  some  public  or  private 
right  from  the  inlurious  act  of  the  company  ; 
as  when  it  prohibits  the  running  of  the  cars 
of  one  company  on  any  street  so  near  the 
depot  of  another  railroad  as  to  interfere  with 
safe  and  convenient  access  to  the  latter  road.* 
Tiedeman,  Pol.  Powers,  697-699.    The  stat- 
ute of  New  York,  requiring  telegraphy  tele* 
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phone,  and  electric  wires  to  be  placed  under- 
ground in  streets  in  certain  cities  (Laws  1885, 
chap.  499),  was  upheld  in  People  v.  Squire, 
107  N.  Y.  698;  WeeUm  U.  Teleg,  Oo.  t.  Jfew 
York,  38  Fed.  Rep.  652,  8  L.  R.  A.  449. 
The  right  and  authoritv  in  a  city  *^  to  regu- 
late, control,  and  prohibit  the  location,  laj- 
Ids,  use,  and  management  of  telegraph,  tele- 
phone, and  electric  light  and  power  'wires 
and  poles'  ...  in  order  to  guard  and  se- 
<cure  the  public  safety  and  convenience, "  is 
upheld  in  Wiecaniin  Teieph,  Co.  y.  Oehkoeh, 
02  Wis.  82.  Ordinance  to  reffulate  street 
railways  is  upheld  in  State  v.  Madieon  Street 
R.  Co.  72  Wis.  612,  1  L.  R.  A.  771 ;  and  in 
State  v.  EUbert,  72  Wis.  184. 

Cities  can  regulate  the  placing  of  elec- 
tric wires  in  the  streets.  Keasbey,  Electric 
Wires,  88 ;  Van  Hook  t.  Sdma,  70  Ala.  861, 
45  Am.  Rep.  86;  Mutual  U.  Teleg.  Ob.  ▼. 
Chicago^  16  Fed.  Rep.  809;  StaU  v.  Eati 
Oranae,  41  N.  J.  L.  127;  Western  U.  Teleg. 
Co.  ▼.  Philadd^ia  (Pa.)  12  Atl.  Rep.  144; 
Aineriean  U.  Teleg,  Co.  r.  Earrieon,  81  K. 
J.  Eq.  627;  Toledo,  W.  A  W.  B.  Co.  ▼.  Jack- 
sonvibe,  67  111.  87,  16  Am.  Rep.  611 ;  Sioux 
City  Street  R  Co.  t.  Sioux  City,  188  U.  8. 
98,  84  L.  ed.  898. 

There  can  be  no  question,  at  this  late  day, 
but  that  our  municipal  corporations  may 
make  all  reasonable  regulations  for  the  loca- 
tion and  use  of  electric  wires  in  the  street, 
and  require  all  reasonable  safeguards  for  the 
same.  The  question  is  virtually  so  settled 
in  this  state  by  our  own  decisions.  The  re- 
lator is  entitled  to  sue  out  the  writ  of  man- 
damus to  compel  the  defendant  to  properly 
place  such  guard  wires  as  the  proper  safe- 
guard in  such  a  case  to  protect  its  rights  and 
safety.  The  relator  is  especially  interested 
in  the  defendant's  performance  of  this  public 
duty.  It  is  admitted  to  be  true  that  such 
gusTO  wires  so  placed  are  the  very  best  and 
most  approved  method  of  safeguard  in  such 
case.  This,  then,  is  a  clear  legal  right  to 
be  enforced  by  mandamus.  Mar^ry  y.  Modi- 
eon,  5  U.  8.  1  Cranch,  187,  2  L.  ed.  60; 
Union  Pac.  R  Co.  v.  EaU,  91  U.  8.  848,  28 
L.  ed.  428;  People  v.  Chicago  db  A.  R  Co. 
180  ni.  175. 

There  i«  no  adequate  remedy  in  such  a 


case,  except  by  the  writ  of  mandamus,  to 
compel  the  respondent  company  to  do  what 
it  is  clearly  right  for  it  to  do,  and  that  the 
relator  has  the  right  to  compel  it  to  do.  The 
penalty  enforced  would  not  cure  the  mis- 
chief. Bex  v.  Barker,  8  Burr.  1266;  Scott 
&  Jarnagin,  Telegraphs,  §  78 ;  High,  Eztr. 
Legal  Rem.  g  820 ;  Peojde  v.  Boston  db  A.  R 
Co.  70  N.  Y.  569;  Haines  y.  PeopU,  19  111. 
App.  864 ;  People  v.  Chicago  db  A.  B.  Co.  67 
111.  118;  Ohio  db  M.  B.  Co.  v.  PeopU,  121 
111.  488;  Indianapolis  dt  C.  B.  Co.  v.  State, 
87  Ind.  489;  StaU  v.  Demaree,  80  Ind.  619; 
Uniontown  y.  Com.  84  Pa.  293;  Howe  v. 
Crawford  County  Comrs.  47  Pa.  861 ;  Beg.  y. 
Luton  Boads  Trustees,  1  Q.  B.  860 ;  Cambridge 
y.  Charlestown  Branch  B.  Co.  7  Met.  70 ;  Bail- 
road  Comrs.  y.  Portland  db  0.  C.  B.  Co.  68 
Me.  269,  18  Am.  Rep.  208 :  State  v.  Norths 
eastern  B.  Co.  9  Rich.  L.  247,  67  Am.  Dec. 
661 ;  State  y.  Hartford  db  N.  H.  B.  Co.  29 
Conn.  688;  State  v.  Wilson,  17  Wis.  687; 
StaU  y.  Bichter,  87  Wis.  276 ;  StaU  v.  Wood 
County  Suprs.  41  Wis.  28 ;  StaU  v.  Chicago, 
M.  db  y.  R  Co.  79  Wis.  259.  12  L.  R.  A. 
180;  Porter  Ttop.  Overseers  y.  Jersey  Shore 
Overseers,  82  Pa.  276. 

It  is  said  that  no  such  damages  have  yet 
accrued.  The  relation  very  clearly  shows 
that  such  damage  is  imminent  and  tiireaten- 
ing,  and  the  danger  is  all  the  time  present. 
This  might  be  sufficient  ground  for  an  in- 
lunction  to  restrain  the  defendant  from  cross* 
ing  the  wires  of  the  relator  with  its  wires, «- 
a  much  more  violent  remedy.  The  relator 
does  not  seek  to  prohibit  such  crosses,  but 
only  to  make  them  safe.  The  relator  is  con- 
ducting its  telephone  business  under  constant 
fear  and  apprehension.  Must  it  wait  until 
the  full  extent  of  the  apprehended  conse- 
quences have  been  realized?  The  remedy 
sought  is  clearly  the  proper  one.  The  de- 
murrer of  the  respondent  to  the  relation,  and 
the  motion  to  quash  the  writ,  should  have 
been  overruled. 

Tfu  order  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  with  direction  to 
overrule  the  demurrer  and  the  motion  to 
quash  the  writ,  and  for  further  proceedings 
according  to  law* 
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J.  D.  COLBURN 
Town  of  GROTON. 
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!•  Whofttiar  or  not  the  Mjrment  b^  do- 
Itadaat  of  the  elalm  of  a  third  person 
wae  aa  admlnsiOB  of  llabUlly  so  as  to  be 
provable  In  the  case,  or  was  a  mere  purohase  of 
peace  whidh  cannot  be  proved,  to  a  preliminary 
question  of  fact  for  the  presiding  jnstlce. 

NonL— The  above  not  only  deoidesan  interesting 
qoestlon  of  evidence  but  contains  in  the  opinion  a 
valuable  discussion  of  the  authorities  on  the  sub- 
Jeotk 
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8*  Hie  ezdiudoa  of  erldenee  of  iMiij<- 
ment  of  a  third  peroon*a  claim  as  an 
admiMion  of  liability  is  not  ground  for 
reverml  where  it  does  not  appear  tliat  it  was 
against  the  evidence  to  hold  that  It  was  a  mere 
purohase  of  peace. 

8*  Eyldenoe  that  trawelers  were  acenik 
tomed  to  warn  each  other  to  avoid  meeting 
others  at  a  spot  in  a  highway  where  an  accident 
occurred  is  not  admissible  in  an  action  against 
the  town  to  recover  for  injuries  caused  by  the 
aoddent. 

(March  16, 1800.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Grafton  County  Court  made  during  the  trial 
of  an  action  brought  to  recover  damages  for 
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Senonal  injuries  alleged  to  have  resulted  from 
efendant's  neglect  to  keep  a  highway  in  re- 
pair, which  resulted  in  a  verdict  in  favor  of 
defendant.    Judgment  on  the  verdict. 

At  the  time  of  the  accident  Mrs.  Estes  was 
riding  in  the  vehicle  with  plaintiff  and  received, 
in  Junes,  and  plaintiff  offered  to  show  that  the 
town  had  settled  her  claim  for  damages.  This 
evidence  was  excluded.  Plaintiff  offered  to 
show  that  there  was  a  custom  among  travelers 
to  give  warning  to  othei'S  to  avoid  meetioK  at 
the  place  where  the  accident  occxirred.  This 
evidence  was  excluded. 

Further  facts  appear  in  the  opinion. 

Hr.  S.  B.  Pag^e  for  plaintiff. 

Messrs.  Fliim^  A  Chase,  for  defendant: 

Selectmen  have  no  authority,  ex  officio,  to 
make  any  settlement  with  the  traveler.  If  this 
be  sound,  how  could  the  fact  of  their  doing  so 
be  any  admission  against  the  town  of  its  lia- 
bility ?  The  doctrine  of  Ooffin  v.  Plymouth,  49 
N.  H.  178,  makes  it  hazardous  for  towns  to 
attempt  to  negotiate  or  make  any  settlement  or 
buy  their  peace. 

The  law  encourages  settlements.  Why 
should  it  not  make  it  safe  to  settle  cases  of  the 
kind  under  discussion  and  without  prejudice. 

QHmes  v.  Keene,  62  K.  H.  880. 

Doe»  Oh,  J,,  delivered  the  opinion  of  the 
court: 

In  a  criminal  case,  when  tho  defendant's 
confession  is  offered  as  evidence,  it  is  neces- 
sary to  inquire  whether  it  was  made  under 
the  influence  of  hope  or  fear,  and  for  the 
purpose  of  gaining  some  benefit  or  avoiding 
some  harm  connected  with  the  criminal 
charge.  If  not  made  for  that  purpose,  it  is 
held  to  be  voluntary,  and  is  evidence.  The 
purpose  of  the  confession  is  a  question  of 
fact.  This  distinctly  appears  in  8late  v. 
WentwortK  87  N.  H.  196,  218-220,  and  other 
cases  in  which  the  reported  decisions  contain 
a  full  examination  of  the  evidence  bearing 
on  the  question.  In  State  v.  Howard^  17  N. 
H.  171,  181-185.  the  court  says :  **  We  are 
by  no  means  satisfied  that  judges,  in  their 
anxiety  to  preserve  all  the  rights  of  the  ac- 
cused, have  not  gone  further  in  excluding 
confessions  than  the  principle  required  them 
to  do.  .  .  .  The  principle  of  admission 
and  exclusion  is  well  settled,  and  founded 
upon  a  most  satisfactory  basis.  Confessions 
obtained  by  the  hope  of  favor,  or  by  fear  of 
punishment  are  inadmissible.  It  is  the  hope 
of  escape  from  temporal  punishment  which 
excludes,  and  the  hope  must  be  derived  from 
the  inducements.  .  .  .  The  evidence  is 
rejected  because  the  inducements  may  have 
led  to  a  false  statement,  and  the  confession 
is  therefore  not  entitled  to  credit,  and  not 
because  the  public  faith  is  pledged  by  means 
of  the  promise.  .  .  .  It  is  in  the  appli- 
cation of  this  principle  that  the  difiiculty 
lies;  that  is  to  say,  in  determining  whether 
hopes  have  been  held  out,  or  fears  excited, 
in  the  particular  case.  In  the  present  in- 
stance the  defendant  was  told  that  he  had 
better  tell  the  truth.  It  has  been  supposed 
that  a  party  accused  might,  from  such  a  dec 
laration,  understand  that  it  would  be  better 
for  him  to  confess  himself  guilty.  .  .  . 
But  Mhy  should  any  one  so  understand,  if  he 
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was  in  fact  innocent?    .    .    •    We  do  not 
intend  to  pass  upon  this  question  at  this  time. 
Our.  object  is  to  show  how  slight,  to  say  the 
most,  is  the  probability  that  a  declaration  of 
this  kind  excites  any  hopes  that  should  cast 
a  suspicion  upon  the  truth  of  the  confession 
which  follows  it.     .     .     .    The  hope  here — 
assuming  that  hope  was  excited  bv  the  dec- 
laration of  the  magistrate  that  he  had  better 
tell  the  truth — ^must  have  been  of  the  slight- 
est possible  character,  and  the  circumstances 
which  intervened  between  that  time  and  the 
period  when  he  made  the  confession  which 
was  admitted  can  leave  no  shadow  o(  doubt 
whether  the  last  confession  was  made  tiirough 
some  lingering  belief,  arising  from  the  dec- 
laration of  the  magistrate,  that  if  he  still 
continued  to  confess  he  might  find  favor. 
The  evidence  is  very  strong  upon  this  point. 
.     .     .     We  have  no  hesitation  in  sustaining 
the  ruling.     If  anything  could  have  extin- 
guished the  faint  glimmer  of  hope  which 
might  possibly  have  existed  in  the  first  in- 
stance, these  circumstances  must  have  been 
effectual  for  that  purpose.    In  considering  the 
probable  reason  for  this  last  confession,  we 
must  not  lay  out  of  the  case  the  other  circum- 
stances which  intervened  between  that  and 
the  first.*'    ''The  probable  reason  for"  a  con- 
fession cannot  be  a  question  of  law.     ""  In  the 
earlier  cases  there  has  been  much  conflict  upon 
this  subject,  resulting  in  some  degree  from 
failing  to  recognize  the  question  to  be  largely 
one  of  fact  alone,  to  be  determined  upon  a 
consideration  of  all  the  circumstances  of  the 
case,  instead  of  which,  aome  of  the  cases  seem 
to  have  driven  to  particular  expressions  a 
technical  character,  and  to  have  excluded  the 
confessions  where,  upon  a  consideration  of  all 
the  circumstances,  it  would  not  have  been 
found,  as  matter  of  fact,  that  the  confessions 
were  made  under  the  influence  of  hope  or  fear 
lie  Id  out  by  another.     .     .     .     Whether  the 
confession    .     .     .     was  voluntary  or  not  is 
purely  a  question  of  fact,-r-as  much  so  as 
the   question  whether  a  witness  offered  to 
testify  was  interested  or  not,  or  whether  a 
witness  was  qualified  to  testify  as  an  expert, 
or   whether   the   loss  of  a  paper  has  been 
shown,  so  as  to  allow  the  intro<luction  of  sec- 
ondarv  evidence  of  its  contents.     In  this  and 
the  like  cases,  the  judge  who  tries  the  cause 
must  decide,  although  in  some  instances  he 
may  submit  the  question  of  fact  to  the  jury. 
In  either  case,  whether  the  decision  lie  by 
the  judge  alone,  or  it  be  also  passed  upon  by 
the  jury,  no  exception  lies,  so  far  as  the 
question  is  one  of  fact.     If,  however,  upon 
the  evidence  reported  by  the  judge,  it  clearly 
appears  that  there  was  error  in  his  finding 
upon  the  matter  of  fact,  it  may  be  correcteti, 
as  in  other  cases  where  a  verdict  is  against 
evidence."    8taU  v.  Squires,  48  N.  H.  864. 
869.  370. 

When  it  is  said  that  the  admissibilitjr  of  a 
confession  is  a  **  matter  resting  w^holly  in  the 
discretion  of  the  judge,  upon  all  the  circum- 
stances of  the  case"  (1  Greenl.  E;v.  §  219), 
the  meaning  is  not  that  he  has  arbitrary 
power  but  that  the  question  is  one  of  fact 
**  'Judicial  discretion, '  in  its  technical  legal 
sense,  is  the  name  of  the  decision  of  certain 
questions  of  fact  by  the  court. "    Darling  v. 
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Wutfrurreland,  62  N.  H.  401,  408,  18  Am. 
Rep.  65.  "  Whether  the  confession  made  to 
Leavitt  was  made  in  consequence  of  induce- 
ment held  out  by  Leavitt  was  a  question  of 
lact  to  be  decided  by  the  judges  who  pre- 
sided at  the  trial ;  ana  their  finding  upon  this 
<niestion  is  a  finality,  as  much  as  the  verdict 
■ot  a  jury  upon  a  question  of  fact^"  State  v. 
Pike,  49  N.  H.  899,  407,  6  Am.  Rep.  633. 
*^  The  law  is  too  well  settled  in  this  state  to 
be  considered  an  open  question.  We  do  not 
interfere  witb  the  verdict  of  a  jury,  to  set  it 
Aside  as  against  evidence,  unless  we  are  well 
satisfied  that  it  has  been  procured  through 
corruption,  or  manifest  mistake  in  the  con- 
sideration and  application  of  the  evidence, 
and  that  substantial  justice  has  not  been 
<lone. "    Li^xm  v.  Bath,  21  N.  H.  819,  886 ; 

Wendea  v.  8a1f(yrd,  12  N.  H.  171,  178;  Qould 
▼.  White,  26  N.  H.  178,  188 ;  Clark  v.  First 
Oong,  8oe,  in  Eeene,  45  N.  H.  831,  884; 
HousUm  V.  Clark,  60  N.  H.  479,  488 ;  Jetoell 
^.  Grand  Trunk  Railway,  66  N.  H.  84,  96 ; 
IHiUer  V.  Bailey,  58  N.  H.  71 ;  Smith  v.  Bich- 
4trds,  29  Conn.  282,  244 ;  Hamaker  v.  Eber- 
Uy,   2   Binn.   606,   610,   4  Am.    Dec.    477; 

Wiikinaan  v.  Oreely,  1  Curt.  C.  C.  68 ;  JtCLan- 
<than  V.  Universal  Ins,  Co,  26  U.  S.  1  Pet. 
170.  188,  7  L.  ed.  98,  104 ;  New  Y&7'k  Cent, 
4t  H,  R.  B.  Co.  V.  Fraloff,  100  U.  8.  24,  81, 
^  L.  ed.  681,  634;  Shoemaker  v.  United 
States,  147  U.  S.  282,  806,  806,  87  L.  ed.  170, 
187. 

When  a  case  is  tried  by  the  court,  a  motion 
to  set  aside  the  finding  on  the  ground  that  it 
is  against  the  evidence  ^  stands  upon  the  same 
footing  as  if  Uiere  had  been  a  verdict  of  the 
Jury."  Bumham  v.  McQuesien,  48  N.  H. 
446,  464.  Whether  the  fact  found  by  the 
court  at  the  trial  term  is  that  the  defendant 
is  guilty,  as  in  Bumham  v.  MeQuesten,  or 
that  the  defendant's  confession  was  volun- 
tary, as  in  State  v.  Squires,  a  motion  for  a 
new  trial  on  the  ground  that  the  finding  was 
against  the  evidence  raises  a  question  of  fact 
to  be  decided  by  a  court  upon  due  consider- 
stion  of  the  proof. 

''The  term  'admission'  is  usually  applied 
to  civil  transactions,  and  to  those  matters  of 
fact  in  criminal  cases  which  do  not  involve 
criminal  intent ;  the  term  'confession'  being 
^nerally  restricted  to  acknowledgments  of 

tuilt.  .  .  .  The  rules  of  evidence  are  in 
9th  cases  the  same.  ...  A  distinction 
is  taken  between  the  admission  of  particular 
facts  and  an  offer  of  a  sum  of  money  to  buy 
peace,  for,  as  Lord  Mansfield  observed,  it 
must  be  permitted  to  men  to  buy  their  peace 
without  prejudice  to  them  if  the  offer  should 
not  succeed ;  and  such  offers  are  made  to  stop 
litigation,  without  regard  to  the  question 
whether  anything  is  due  or  not.  If,  there- 
fore, the  defendant  being  sued  for  £100, 
should  offer  the  plaintiff  £20,  this  is  not 
4idmissible  in  evidence,  for  it  is  irrelevant  to 
the  issue.  It  neither  admits  nor  ascertains 
any  debt,  and  Is  no  more  than  saying  he 
would  give  £20  to  be  rid  of  the  action.  But, 
in  order  to  exclude  distinct  admissions  of 
facts,  it  must  appear  either  that  they  were 
•expressly  made  without  prejudice,  or  at  least 
that  they  were  made  under  the  faith  of  a 
pending  treaty,  and  into  which  the  party 

^2  L.  R  A. 


might  liave  been  led  by  a  confidence  of  a 
compromise  taking  place.  .  .  .  It  is  the 
condition,  tacit  or  express,  that  no  advantage 
shall  be  taken  of  the  admission,  it  being  made 
with  a  view  to,  and  in  furtherance  of,  an 
amicable  adjustment,  that  operates  to  exclude 
it.  But  if  It  is  an  Independent  admission  of 
a  fact,  merely  because  it  is  a  fact,  it  will  be 
received."    1  Greenl.  Ev.  §§  170,  192. 

**  An  offer  by  a  party  to  pay  a  sum  of  money 
by  way  of  compromise  of  an  existing  con- 
troversy is  not  to  be  used  as  evidence  against 
him.  But  an  admission  of  particular  facts, 
made  during  a  treaty  for  a  compromise,  may 
be  given  in  evidence  as  a  confession.  .  .  . 
The  reason  why  a  mere  offer  of  money  or 
other  thing  by  way  of  compromise  is  not  to 
be  evidence  against  him  who  makes  it,  is 
very  plain,  and  easily  understood.  Such  an 
offer  neither  admits  nor  ascertains  any  debt, 
and  is  no  more  than  saying  that  so  much  will 
be  given  to  be  rid  of  the  controversy."  San* 
bom  V.  Neilson,  4  N.  H.  501,  508.  609.  "A 
distinct  admission  of  a  fact  during  an  at- 
tempt at  compromise  may  be  given  in  evi- 
dence, though  an  offer  made  for  the  purpose 
of  effecting  a  settlement  cannot  be,  and  the 
reason  for  the  distinction  is  very  satisfac- 
tory." Hamblett  v.  HambUtt,  6  N.  H.  888, 
848.  ^  The  reason  is  that  such  admissions  are 
in  no  way  necessary  to  a  treaty  for  a  com- 
promise, which  is  a  mere  attempt  to  buv  a 
peace,  and  are  supposed  to  be  made  like  other 
admissions,  and  for  some  one  of  the  various 
causes  which  induce  them.  But  the  law  pro- 
tects a  party  seeking  to  purchase  his  peace  by 
denying  to  his  adversarv  the  benefit  of  any 
inferences,  that  might  be  derived  from  an 
attempt  to  do  so,  that  the  cause  of  action 
which  he  seeks  to  compromise  has  some 
foundation  in  truth.**  Rideout  v.  Newton,  17 
N.  H.  71,  78.  That  case  was  assumpsit  on  a 
note  for  $60  purporting  to  be  signed  by  the 
defendant  and  one  L.  The  question  was 
whether  the  note  was  signed  by  the  defendant. 
Subject  to  exception,  the  plaintiff  was  al- 
lowed to  prove  the  following  facts :  The  de- 
fendant and  L.  had  been  connected  in  busi- 
ness to  some  extent.  When  the  writ  was 
served  on  the  defendant,  L.  not  being  present, 
the  plaintiff  demanded  payment  of  other 
claims  which  he  had  against  L.,  amounting 
to  some  one  or  two  hundred  dollars.  The 
defendant  ^ asked  a  person  present  to  advise 
him  as  to  the  propriety  of  compounding  with 
the  plaintiff  for  the  whole,  and  was  advised, 
if  this  note  was  a  genuine  one,  to  offer  the 
plaintiff  a  sum  to  settle  the  whole,  but,  if 
the  note  was  a  forgery,  not  to  pay  a  cent. " 
The  defendant  offered  $25,  and,  on  being  told 
that  was  not  enough,  he  offered  $50,  and  then 
$75.  The  plaintiff's  contention  was,  not  that 
the  mere  offer  of  a  sum  in  settlement  was 
evidence  of  an  admission  that  the  defendant 
signed  the  note,  but  that,  in  view  of  the  ad- 
vice he  asked  and  received,  it  was  highly 
probable  he  made  the  offer  because  the  note 
was  genuine.  "The  defendant,"  says  the 
court,  "upon  being  advised  to  make  an  offer 
provided  his  signature  to  the  note  was  gen- 
uine, but  not  otherwise,  proceeds  to  make  the 
offer.  It  is  said  that  thi s  offer  may  be  shown, 
because  it  is  highly  probable,  from  the  advice 
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be  received,  that  he  would  not  have  made  it 
unless  the  signature  was  so.  But  .  .  . 
such  a  reason  would  extend  to  the  admission 
of  any  other  offer  of  compromise,  because 
such  offers  are  more  apt  to  be  made  in  cases 
in  which  the  party  making  them  is  conscious 
that  the  cause  of  his  adversary  is  well  founded 
than  in  the  oppjosite  cases.  *  The  fact  that  he 
acted  upon  aavice  which  he  had  sought  may 
add  a  very  little  to  the  force  of  such  an  in- 
ference as  is  contended  for,  but  too  little, 
altogether,  to  make  the  case  an  exception  to 
the  highly  salutary,  well  defined,  and  estab- 
lished rule. "  For  this  reason  the  verdict  was 
set  aside. 

When  a  defendant  offers  to  pay  a  certain 
sum  in  settlement,  his  statement  that  he  is  too 
poor  to  pay  more  is  not  sufficient  evidence  of 
an  intention  to  admit  his  liability.  Downer 
V.  Button,  26  N.  H.  888,  844.  PerHns  v. 
Concord  Railroad,  44  K.  H.  228,  was  an  action 
for  injuries  received  by  a  passenger  in  a  col- 
lision on  the  defendants*  road.  The  testi- 
mony of  another  passenger,  who  was  injured 
in  the  same  collision,  that  the  defendants 
admitted  their  liability  for  injuries  caused 
by  the  collision,  was  held  competent  on  the 

ground  (page  225)  that  ''the  liaoility  to  pay 
amages  in  consequence  of  the  accident  ap- 
pears to  have  been  the  matter  distinctly  ad- 
mitted to  the  witness,  as  stated  by  him  in 
evidence.  ^  The  decision  is  an  application  of 
the  rule  that  a  distinct  admission  of  a  fact  is 
not  rendered  inadmissible  by  being  made 
during  a  settlement.  The  preliminary  ques- 
tion alwavs  is,  not  merely  whether  an  ad- 
mission 01  a  fact  was  made  during  a  settle- 
ment or  negotiation,  but  whether  a  statement 
or  act  was  intended  to  be  an  admission.  It 
is  a  question,  not  of  time  or  circumstances, 
but  of  intention.  On  that  question  the  time 
and  circumstances  may  be  material  evidence. 
**•  The  rule  is  strictly  held  tn  this  state  that 
an  offer  to  compromise  is  not  to  be  shown,  on 
account  of  the  tendency  such  a  practice  would 
have  to  discourage  the  settlement  of  disputes. 
But  it  is  at  the  same  time  held,  with  equal 
clearness,  that  any  independent  admission, 
though  made  in  the  course  of  negotiations  for 
a  compromise,  may  be  shown. "  Plummer  v. 
Currier,  52  N.  H.  287,  296 ;  Harrington  v. 
Lincoln,  4  Gray,  668,  567 ;  J>urgin  v.  8omer%, 
117  Mass.  55,  61;  Draper  y.  Hatfield,  124 
Mass.  58,  66 ;  Evans  y.  Smith,  5  T.  B.  Mon. 
863,  17  Am.  Dec.  74.  In  Sanlom  y.  NeiUon, 
4  N.  H.  501,  before  cited,  the  defendant's  re- 
jected offer,  made  during  a  negotiation  for 
an  adjustment  of  the  plaintiff's  claim,  was 
held  to  be  evidence,  because  it  followed  and 
was  based  upon  the  defendant's  express  ad- 
mission of  the  alleged  tort.  Upon  the  testi- 
mon}r,  the  fact  could  be  found  that  the  offer 
was  intended  to  include  a  repetition  of  the 
admission  in  an  indirect  form.     This  view  is 

firesented  in  the  case  put  (page  509)  as  an  il- 
ustration  :  **If  A.  sue  B.  for  $100,  and  B. 
offer  to  pay  $20,  this  offer  shall  not  be  re- 
ceived as  evidence,  because  it  may  have  been 
made  merely  for  the  sake  of  peace,  where 
nothing  was  due.  But  in  such  a  case,  if  B. 
admit  expressly  that  $20  are  due,  and  offer  to 
pay  that  sum,  .  .  .  both  the  admission 
and  the  offer  are  eyidence."  See  Bno^  v. 
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BaUihdder,  8  Cush.  618,  616,  617.  His  offer 
is  evidence  when  made  for  one  purpose,  and 
is  not  eyidence  when  made  for  a  different 
purpose.  In  both  cases,  his  decisive  intent  is 
a  fact  to  be  found  by  weighing  competent 
proof.  **  Before  the  statute  making  parties 
competent  witnesses,  the  ordinary  way  to 
prove  their  intent  or  understanding  was  by- 
circumstantial  eyidence.  But,  now  that  the 
party  himself  is  admitted  to  testify,  there  is 
no  reason  for  confining  his  testimony  to  a 
yariety  of  circumstances  tending  to  show  his 
purpose  or  understanding,  when  he  knows, 
and  can  testify  directly,  what  that  purpose  or 
understanding  was."  Delano  y.  Ooodtnn^  4S 
N.  H.  208,  205,  97  Am.  Dec.  601 ;  Norris  t. 
MorriU,  40  N.  H.  895.  401,  402 ;  Orates  ▼. 
QroMS,  46  N.  H.  828 ;  Hale  y.  Taylor,  Id.  405. 

The  questions  of  law  and  fact  are  the  same, 
whether  an  admission  is  claimed  to  have  been 
made  by  a  payment  or  by  a  rejected  offer.     If 
a  plaintiff  and  his  horse  and  wagon  wers 
injured  in  a  collision  with  a  cart  driyen  bj* 
the  defendant,  and  the  expense  of  repairing 
the  wagon  was  paid  by  the  defendant,  whose 
subsequent  offer  to  pay  a  certain  sum  for  tba 
injury  of  the  horse  was  rejected,  the  question 
might  arise  whether  the  accepted  payment 
and  the  rejected  offer  were  evidence  in  an 
action  for  the  plaintiff's  personal  injury. 
Payment,  or  an  offer  of  payment,  may  be 
made  to  a  plaintiff,  or  to  another  person  hay- 
ing a  claim  so  far  like  the  plaintiff's  that  the 
de?endant*s  admission  of  liability  would  be 
applicable  to  both.     The  payment  or  offer  is 
evidence  of  his  liability,  when  it  is  an  ad- 
mission of  liability.     When  a  pauper  has 
been  supported  by  a  town,  or  the  town  has 
paid  for  his  support,  and  the  act  was  an  ad- 
mission of  liability  and  not  a  purchase  of 
peace,  it  is  evidence  of  the  fact  which  the 
town  intended  to  admit.    The  legal  principle 
applicable  to  a  great  yariety  of  cases  is  that 
intent  is  the  test.     An  offer  of  payment, 
whether  accepted  or  rejected,  is  evidence, 
when  the  party  making  it  understood  it  to 
be,  and  made  it  as,  an  admission  of  bis  lis* 
bility.     It  is  not  evidence  when  he  made  it 
for  the  purpose  of  averting  litigation,    not 
intending  to  admit  his  liability.     *'If  the 
object  be  to  buy  peace,  it  is  plain  such  an 
offer  carries  with  it  no  eyidence  of  the  justice 
of  the  demand ;  and  it  would  have  a  tendency 
to  prevent  amicable  adjustments,   if  such 
offers  were  to  be  used  against  the  party  mak- 
ing them."    Marshy.  (Md,  2 Pick.  285.  290. 

As  his  object  could  not  be  a  matter  of  law, 
and  he  knows  what  it  was,  he  may  testify 
directly  on  that  point.  Confusion  has  arisen 
from  reported  cases  in  which  the  line  between 
law  ana  fact  has  not  been  clearly  drawn.  In 
Abbott  y.  Andreuis,  180  Mass.  145.  the  ques- 
tion whether  an  offer  of  the  plaintiff  was  an 
admission  of  a  fact,  or  a  mere  effort  to  ayoid 
controversy,  was  dealt  with  as  a  ouestion  of 
fact  depending  upon  his  purpose  in  making^ 
the  offer,  and  the  sense  in  which  it  was  un- 
derstood by  both  parties.  But  the  result 
reached  upon  the  examination  of  the  evidence 
of  purpose  and  understanding  was  not  ex- 
pressly stated  to  be  a  conclusion  of  fact 

In  Sanborn  y.  Neilson,  before  cited,  the 
alleged  cause  of  action  which  the  defendant 
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liad  coDfessed  was  a  criminal  offense.  The 
plea  of  ^'Not  guilty**  presented  for  trial  the 
question  that  would  be  presented  bj  the  same 
plea  to  an  indictment  for  the  same  act.  If  a 
retracted  or  executed  offer  of  compensation 
was  induced  by  a  fear  of  a  criminal  prosecu- 
tion and  a  hope  of  escaping  or  lessening  the 
consequences,  it  would  not  be  evidence  in  the 
criminal  case.  If  induced  by  a  fear  of  liti- 
gation and  a  hope  of  buying  peace,  without 
an  intent  to  admit  guilt,  ft  would  not  be 
evidence  in  the  civil  case.  There  is  no  dif- 
ference in  the  nature  of  the  cases  on  which 
it  could  be  held  that  the  motive  was  a  ques- 
tion of  fact  in  one  of  them,  and  that  the  mo- 
ti  ve  and  intent  were  questions  of  law  in  the 
other. 

When  the  evidence  of  intent  is  **  conflict- 
fng,  and  the  result  doubtful,"  the  question 
whether  an  offer  of  payment  was  an  admission 
of  liability  may  be  submitted  to  the  Jury, 
with  instructions  that  they  are  ''to  ascertain 
the  meaning  of  the  party  making  it,  and 
•  .  .  inquire  and  consider  what  were  the 
views  and  intention  of  the  defendant  in  mak- 
ing it;  that  if,  viewing  it  in  this  way,  they 
should  find  that"  it  "  was  intended  bv  him 
as  an  admission  of  a  fact,  then  it"  is  "to 
be  considered  by  them  as  evidence;  other- 
wise, they"  will  ''lay  it  out  of  the  case." 
Bartleti  v.  Bayt,  83  N.  H.  151,  154,  165,  166 ; 
Field  V.  Tenjiey,  47  N.  H.  618.  515,  521 ;  HaU 
V.  Brown,  58  N.  H.  93,  94,  98 ;  Carr  v.  Aih- 
land,  62  N.  H.  665,  668.  The  same  course 
may  be  taken  with  his  payment  of  a  claim 
like  the  plaintiff's  presented  bv  a  third  per- 
son. Eatftman  v.  Amoskeag  Mfg,  Co.  44  N. 
H.  143,  145,  154,  82  Am.  Dec.  201.  The 
question  that  may  be  submitted  to  the  jury  is 
not  a  question  of  law,  when  it  is  decided 
by  the  court.  If  it  is  submitted  to  the  jury, 
and  they  return  a  special  verdict,  finding  tne 
payment  was  or  was  not  an  admission  of  lia- 
bility, the  verdict  on  this  point  is  set  aside, 
when  it  is  against  the  evidence.  A  finding 
of  the  same  fict  by  the  cojirt  is  set  aside  for 
the  same  cause. 

In  Coffln  V.  Plymouth,  49  K.  H.  178,  the 
plaintiff,  Mrs.  Coffin,  claimed  damages  of 
the  town  for  a  personal  injury  caused  by  the 
overturn  of  Mr.  Clark's  wagon,  in  which  she 
was  riding  in  a  highway.  Clark  claimed 
damages  of  the  town  for  the  breakage  of  his 
wagon  on  the  same  occasion,  spoke  to  the 
selectmen,  or  some  of  them,  several  times 
about  it,  and  finally  notified  the  chairman  of 
the  board  that  he  should  sue  the  town  unless 
his  claim  was  adjusted  on  or  before  a  specified 
day.  Thereupon,  he  was  asked  what  was  the 
least  sum  he  would  take  to  settle  the  matter, 
and  he  offered  to  take  what  he  was  oblicred 
to  pay  for  repairing  the  wagon,  $25,  which 
the  first  selectmen  paid,  protesting,  at  the 
time,  that  the  town  was  not  liable.  Subject 
to  exception,  the  payment  of  Clark's  claim 
was  received  as  an  admission  of  liability. 
The  whole  of  the  reported  decision  on  this 
subject  is:  ''A  majority  of  the  court  are  of 
opinion  that  the  evidence  excepted  to  was 
properly  admitted."  No  reason  is  given, 
and  the  only  authoritycited  is  Perkin»  v.  Con- 
€ord  Bailroad,  44  N.  U.  228,  which  is  not  in 
point.   In  that  case  the  ground  of  the  decision 
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was  that  liability  was  ** distinctly  admitted 
to  the  witness,  as  stated  by  him  in  evidence. " 
in  Coffin  Y.  FlyTuouth,  liability  was  distinctly 
denied.  The  validity  of  Clark*s  claim  was 
a  matter  of  opinion. '  However  confident  the 
defendants'  belief  that  they  were  not  liable, 
they  mii^ht  well  act  upon  the  assumption  that 
the  result  of  a  trial  was  doubtful .  Under  the 
circumstances,  the  payment  of  a  sum  less  than 
the  irrecoverable  expense  of  defending  the 
threatened  suit  was  conclusive  evidence  that 
the  object  of  the  payment  was  to  buy  a  peare 
that  would  cost  less  than  litigation.  lu  tlie 
trial  of  Coffin's  Case,  there  was  no  error  of 
law,  and  the  defendant's  exception  raised  no 
question  of  law.  The  verdict  could  not  be 
set  aside  without  a  motion  based  on  an  allega- 
tion that  the  finding  of  the  court  at  the  trial 
was  in  fact  against  the  evidence.  No  such 
motion  was  made,  and  it  does  not  appear  that 
attention  was  called,  at  the  law  term,  to  the 
question  of  fact,  which  was  the  only  question 
on  which  cause  could  be  shown  for  a  new 
trial.  Whether  the  preliminary  question  of 
fact  is  decided  by  the  judge,  or  submitted  by 
him  to  the  jury,  "no  exception  lies,  so  far 
as  the  question  is  one  of  fact.  If  however, 
upon  the  evidence  reported  by  the  judge,  it 
clearly  appears  that  there  was  error  in  his 
finding,  or  in  the  finding  of  the  jury,  upon 
the  matter  of  fact,  it  may  be  corrected,  as  in 
other  cases  where  a  verdict  is  against  the  evi- 
dence." StaU  V.  Squires,  48  N.  H.  864,  860, 
870. 

In  Grimes  v.  Keene,  52  N.  H.  880,  884,  it 
is  said  that  payment  of  a  claim  for  damages^ 
caused  bv  the  same  accident  is  an  admission, 
more  or  less  strong,  that  the  highway,  at  the 
point  in  question,  was  defective,  and  the 
town  in  fault  for  its  being  so ;  that  such  an 
admission  is  necessarily  to  be  implied  from 
the  acknowledgment  and  payment  of  the 
claim,  for  without  the  defect  there  could 
have  been  no  claim.  "If  payment  of  a  claim 
against  the  town  by  the  selectmen  is  an  ad- 
mission of  the  liability  of  the  town,  an  un- 
qualified offer  to  pay  must  be  equally  so." 
Gray  y .  BoUinsford,  68  N.  H.  253,  254.  "  Tho 
town  have  offered  to  pay  him  $25.  .  .  . 
But  this  is  no  proof  tiiat  they  owe  him  any- 
thing." Bikes  V.  Hatfield,  18  Gray,  847,  858. 
The  amount  paid  or  offered  may  be  one  of  the 
circumstances  to  be  weighed  on  the  pre- 
liminary question,  but  the  law  does  not  make 
it  the  test.  An  entire  claim  may  be  paid  to 
avoid  a  lawsuit,  the  payer  intending  to  admit 
nothing  but  his  desire  for  peace,  the  claim- 
ant understanding  that  nothing  else  is  ad- 
mitted, and  both  parties  believing  that  the 
payer  is  not  liable,  or  having  no  opinion  onf 
the  subject.  In  such  a  case  as  Coffin  v,  Ply- 
mouth, a  finding  that  the  payment  of  an  en- 
tire claim  of  t25  was  anything  more  than  a 
purchase  of  peace  would  be  against  the  evi- 
dence. The  proposition  that  an  admission  of 
liability  is  necessarily  to  bo  implied  from  the 
payment  of  a  claim,  or  an  offer  to  pay  it,  is 
contrary  to  the  fact.  "  Compromise"  generally 
signifies  a  settlement  in  which  there  is  con- 
cession on  both  sides.  Used  in  that  sense, 
the  word  does  not  describe  all  cases  in  which 
peace  is  bouffht  without  an  admission  of  li- 
ability, and  Is  not  an  adequate  statement  of 
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the  law.  In  the  present  case  the  pTeliminary 
ouestion  of  fact  for  the  presidine  justice  at 
the  trial  was  whether  the  defendants*  pay- 
ment of  Mrs.  Estes'  claim  in  settlement  of 
her  suit  was  an  admission  of  liability,  or  a 
mere  purchase  of  peace.  As  it  does  not  ap- 
pear that  a  decision  of  that  question  of  intent 
in  favor  of  the  defendant  would  be  against 
the  evidence,  the  exclusion  of  the  payment 
is  not  a  cause  for  a  new  trial. 

In  Aldrich  v.  Monroe,  60  N.   H.   118,   the 
plaintiff's  omission  of  a  usual  precaution,  of 


which  he  micrht  be  found  to  have  had  knowl- 
edge, was  held  to  be  evidence  on  the  quest! od 
whether  he  used  reasonabl  e  care.  In  th  is  case 
the  warnings  given  by  travelers,   which  the 

Slaintiff  offered  to  prove,  were  hearsay  evi- 
ence  of  opinions  concerning  the  sufficiency 
of  the  road  at  the  place  of  the  accident,  and 
were  rightly  excluded. 
Judgment  on  the  verdict, 

Cbu*k»  J, ,  did  not  sit ;  Binghaing  J, ,  dis- 
sented ;  the  othen  concoired. 
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NEWARK  MACHINE  CO.,  P^,  in  Brr., 

KENTON  INSURANCE  CO.  of  Kentucky. 

(00  Ohio  St.  — .) 

1.  A  Talid  contract  of  inaaraaee  may  be 
made  by  parol*  when  not  forbidden  by  stat- 
ute, or  a  provleioD  of  the  oompany^s  charter 
'Which  has  been  brought  to  the  knowledge  of  the 
other  contracting  party;  and,  as  In  other  oases  of 
parol  contracts,  the  assent  of  the  parties  to  the 
terms  of  the  agreement  may  be  shown  by  their 
acts  and  the  attending  circumstances,  as  well  as 
by  the  words  they  have  employed. 

■2.  When  nothing^  Is  said  In  the  ne^rotla- 
tlonfl  about  special  rates  of  Insurance,  or 
special  conditions  of  the  policy,  St  will  be  pre- 

^Headnotes  by  the  Oouar. 


Bumedthat  those  whioh'were  usual  snd  eosCom* 
ary  were  Intended. 

8.  In  determlnln|(f  whether  there  hmm 
been  a  deliTory  of  a  policy*  effect  ^rill 
be  siTen  to  the  Intention  of  the  parclea, 
and  when  the  terms  of  an  executed  policy  haTB 
been  unconditionally  accepted  by  the  iosared* 
and  It  has  thereafter  been  treated  as  In  force  hf 
the  parties.  Its  delWery  will  be  regarded  as  com- 
plete, though  it  remain  in  the  hands  of  the  In- 
surer's agent. 


4.  An  a^ent  anthcirised  to 
tracts  of  Hre  insoranoe  and  tissue  poll- 
des  may  wal^e  payaient  in  cash  of  the 
premiums,  and  give  time  for  their  payment,  un- 
less there  are  restrictions  upon  his  author!^  of 
which  the  insured  has  notice;  and  euoh  waii 
may  be  express  or  implied. 

5*  Where*  under 


Vorm.— Validity  of  oral  inturanee  eontraet. 

There  seems  to  have  been  some  doubt  and  con- 
trariety of  opinion  as  to  the  validity  of  a  parol  con- 
tract of  insurance.  The  last  decision  on  the  subject 
in  some  of  the  states  even  now  indicates  that  such 
M  contract  would  not  be  upheld,  but  the  great 
weight  of  authority  is  thatsuch  contracts  are  valid* 

In  Bell  V.  Western  M.  &  F.  Ins.  Go.,  6  Bob.  (La) 
423, 88  Am.  Dec.  64%  the  court  assumes  that  the 
•contract  of  Insurance  must  always  be  in  writing. 

And  in  Gourtnay  v.  Mississippi  M.  &  F.  Ins.  Oo.«  US 
La.  238,  it  decides  that  a  parol  contract  of  insurance 
Is  invalid. 

In  considering  the  question  of  reforming  a  policy 
to  make  It  correspond  to  the  alleged  contract,  the 
«ourt  raid:  ^  It  is  doubtless  true  that  an  insurance 
•company  cannot  ordinarily  insure  by  paroL** 
Bishop  V.  Clay  F.  &  M.  Ins.  Co.  48  Conn.  107. 

In  an  early  Missouri  case  it  was  stated  that  it 
would  seem  to  be  the  settled  opinion  that  a  policy 
of  Insurance  must  be  In  writing.  Plahto  v.  Mer- 
•chants  &  Mfrs.  Ins.  Co.  of  8t  Louis,  88  Mo.  248, 

In  Lindauer  v.  Delaware  Mut.  Safety  Ins.  Co.,  18 
Ark.  461,  the  court  seems  to  be  opposed  to  the  valld- 
'ity  of  parol  Insurance. 

By  the  Georgia  codcthe  Insurance  and  all  changes 
in  it  must  be  In  writing,  and  in  order  to  permit  the 
•court  to  relieve  one  who  has  acted  on  a  parol  agrees 
meat  it  must  appear  that  the  act  was  in  pursuance 
•of  the  contract,  on  the  faith  of  it,  and  Induced  by 
it.  Slmonton  v.  Liverpool,  L.  &  G.  Ins.  Co.  61  Ga. 
76. 

In  CookerUl  v.  Cincinnati  Mut.  Ins.  Co.,  IB  Ohio, 
148,  It  is  stated  that  all  Insurance  must  be  in  writ- 
ing. 

But  in  Amazon  Ins.  Co.  v.  Wall,  81  Ohio  St  688, 
m  Am.  Hep.  688.  it  Is  stated  that  that  decision  was 
virtually  overruled  in  Dayton  Ins.  Co.  y,  Kelly,  24 
Ohio  St.  846, 16  Am.  Bep.  612. 
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In  Smith  y.  Odlin,  4  Yeates,  468,  the  judges  re- 
fused to  decide  whether  a  parol  insurance  wu  valid 
or  not.  * 

In  Ealnes  v.  Knightly,  Skinner,  66,  it  seems  to  be 
admitted  that  the  Insurance  mlffht  be  made  br 
parol,  but  it  is  decided  that  If  it  Is  put  in  wrttinff 
evidence  is  not  admissible  to  vary  its  terms  by 
showing  adlflterent  parol  agreement. 

In  Perkins  v.  Washington  Ins.  Co.,  4  Cow.  616,  tbe 
company  was  held  llgtde  on  a  contract  made  by  an 
agent  for  a  flre  occurring  before  the  issuance  of  the 
policy,  although  there  does  not  appear  to  have 
been  more  than  a  parol  contraoti  accompanied  by 
a  receipt  for  tbe  premium. 

For  the  purpose  of  demonstrating  that  a  waiver 
of  a  condition  in  a  policy  may  be  by  parol,  the 
court  in  Viele  v.  Germanla  Ins.  Co.,  26  Iowa.  8, 9S 
Am.  Dec.  88,  stated  that  the  better  opinion  aeone 
to  be  that  the  contract  itself  may  be  oral  only. 

In  Rhodes  r.  Railway  Pass.  Ins.  Co.  of  Hartf  ord« 
6  Lans.  71,  it  Is  held  that  a  valid  contract  of  inenr- 
ance  could  be  made  by  parol,  but.  If  not  under  tbe 
circumstances  of  that  case,  there  was  a  valid  agree- 
ment to  Insure  which  would  be  enforced  with  the 
same  effect  In  flavor  of  the  insured  as  though  in- 
surance had  been  actually  effected. 

In  discussing  the  validity  of  a  »parol  promise  to 
renew  a  policy,  the  court,  in  Home  Ins.  Co.  ▼.  Adier, 
71  Ala.  616,  said  that  a  parol  Insurance  Is  valid. 

In  Ellis  v.  Albany  aty  F.  Ins.  Co.,  80  N.  T.  400, 10 
Am.  Rep.  486,  where  the  question  was  as  to  whether 
or  not  a  contract  had  been  made,  the  court  states 
that  whatever  doubts  may  formerly  have  been  eo- 
tertained  as  to  tbe  validity  of  parol  contracts  of 
Insurance  made  by  insurance  corporations,  author- 
ized by  their  charten  to  make  insurance  by  issuloff 
policies,  it  is  now  settled  that  they  ere  valid. 

A  contract  of  insurance  can  be  made  by  parol  un- 
less prohibited  by  statute  or  other  positlTe  legula- 


See  also  42  L.  R.  A.  88;  48  L.  R. 
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tbe  insured  b^  wbich  his  litmxmnoe 

to  be  kept  np  to  a  speeillecl  amomit  by 

renewals  or  new  policies,  it  was  the  custom  of  the 
acrent  to  charge  the  premiums  as  policies  were 
fsBued,  or  renewed,  and  have  periodical  settle- 
ments with  the  insured,  when  the  premiums 
would  be  paid,  a  credit  for  a  premium  so  oharffed, 
to  the  next  period  of  settlement,  may  be  implied. 

(October  81, 18B3L) 

ERROR  to  the  Circuit  Court  for  Licking 
County  to  review  a  ludgment  reversing 
a  judgment  of  the  Court  oi  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
-cover the  amount  alleged  to  be  due  on  a  policy 
^f  fire  insurance.    R^erted, 

The  facts  sufflciently  appear  in  the  opinion. 

Meswn.  Kibler  A  ftibler*  for  plaintiff  in 
^iTor: 

The  principal  questions  in  this  case  are 
<»vered  by  tbe  decision  by  this  court  in  the 
■case  of — 

Oermania  F.  Ins,  €h.  of  if.  7.  v.  Shoemaker, 
-22  Ohio  L.  J.  815. 

In  view  of  that  case  tbe  court  below  erred  in 
•flaying  that  the  verdict  was  against  the  evi- 
-dence. 

l>ibble  V.  Northern  Auur,  Oo,  ef  London,  70 
Mich.  1. 

Prepayment  of  the  premium  can  be  waived. 

Krumrn  v.  Jefferson  F,  Ins,  Co,  40  Ohio  St 
:225;  Bayton  Ins,  Co,  v.  Kelly,  24  Ohio  St.  845, 
15  Am.  Rep.  612;  Little  yr.  Charter  Oak  L. 
Ins,  Co,  88  Ohio  St.  110,  11  Am.  A  Eng.  En- 
-cyclop.  Law,  pp.  808,  809. 

The  policy  could  be  accepted  or  ratified  by 


the  insured  after  the  date  of  its  issue,  and 
it  would  be  good  when  ratified  and  accepted, 
as  the  proof  showed  it  was  on  July  8,  1884, 
and  before  the  fire. 

The  proof  was  not  only  that  the  Norwich 
$5,000  was  canceled,  and  that  the  agent  of  the 
plaintiff  in  error  consented  to  the  cancellation, 
but  that  plaintifiT  in  error  made  no  claim  and 
was  paid  nothing  upon  the  Norwich  $6,000 
policy. 

Von  Wien  v.  Scottish  Union  db  Nat.  Ins.  Oo. 
118  N.  Y.  94. 

It  was  a  question  for  the  Jury  whether  there 
was  a  delivery  of  the  policy. 

It  is  sometimes  a  question  whether  or  not 
delivery  of  the  policy  has  been  made.  But,  of 
this,  the  manual  delivery  of  the  policy  is  not 
decisive.  It  depends  rather  upon  the  intention 
of  the  parties  as  manifested  by  their  acts  or 
agreements,  for  whatever  the  parties  have 
agreed  to  as  regards  delivery,  or  whatever  their 
conduct  shows  to  have  been  considered  as  « 
delivery,  controls. 

11  Am.  &  Eng.  Encyclop.  Law,  p.  285.  and 
cases  cited;  and  see  the  rule  as  laid  down  in 
Union  Mut.  L,  Ins.  Co,  of  Maine  v.  Wilkinson. 
78  U.  S.  18  Wall.  222,  20  L.  ed.  617;  and  in 
Ha/rdmek  v.  StaU  Ins.  Co.  20  Or.  547. 

The  question  was.  What  was  the  intent  of 
Murphy  as  to  the  ddivery  of  the  policy  7  And 
he  may  testify  to  it 

Stewart  v.  StaU,  19  Ohio,  302,  53  Am.  Dec 
426;  WhitAY.  Tucker,  16  Ohio  St  468;  Bidin- 
get  V.  Bishop,  76  Ind.  245;  Seymur  v.  Wilson, 
14  N.  Y.  567;  Vanforth  v.  CarU^,  4  Iowa,  230; 
State  V.  Temple,  88  Yt  88;  Delano  v.  Goodwin. 


-lion.  Relief  F.  Ins.  Co.  v.  Shaw,  94  U.  8.  ffr4. 24  L. 
-«d.  291;  Humphrey  v.  Hartford  F.  Ins.  Co.  9  Rep.  108. 

A  parol  contract  of  fire  insuronoe  itf  valid. 
.Strohn  v.  Hartford  F.  Ins.  Co.  38  Wis.  650. 

A  parol  contract  of  marine  insurance  is  valid. 
Northwestern  Iron  Co.  y.  iEtna  Ins.  Co.  28  Wis.  100, 
-99  Am.  Dec.  145;  Northwestern  Iron  Oo.  v.  MtaSL 
Ins.  Co.  20  Wis.  78. 

It  is  not  necessary  that  any  writlnflr  whatever 
should  have  been  executed.  Palm  v.  Medina 
<k3unty  Mut  F.  Ins.  Co.  20  Ohio,  629. 

And  that  Is  the  rule  generally  lecoirniaed. 

First  Baptist  Church  Trustees  v.  Brooklyn  Fire 
^na.  Co.  19  N.  Y.  005;  Sanborn  v.  Fireman*B  Ins.  Co. 
lA  Gray,  448,  77  Am.  Dec.  419;  Stickley  v.  Mobile 
Ids.  Co.  37  8.  C.  50:  Alabama  Gold  L.  Ins.  Co.  y. 
Mayes,  01  Ala.  168, 9  Kep.  75;  Hamilton  v.  Lycoming 
Mut  Ins.  Co.  5  Pa.  339;  Lingenfelter  v.  Phoenix  Ins. 
•Co.  of  Hartford.  Conn.  19  Mo.  App.  252;  Salisbury 
V.  Uekla  F.  Ins.  Co.  of  Madison,  32  Minn.  460:  West- 
chester F.  Ins.  Co.  V.  Earle,  88  Mich.  143;  Walker  v. 
Metropolitan  Ins.  Co.  56  Me.  871;  New  England  F. 
A  M.  Ins.  Co.  V.  Robinson,  26  Ind.  630;  Amerioan 
Horse  Ins.  Co.  v.  Patterson,  28  Ind.  17;  McKay  v. 
0*Neil,22N.S.  340. 

There  may  be  parol  insurance  to  protect  the  ap- 
-plicant  between  the  date  of  tbe  application  and  the 
issuance  of  the  policy.  Patterson  v.  Benjamin 
Franklin  Ins.  Co.  81  Pa.  454;  Kelly  v.  Common- 
wealth Ins.  Co.  10  Bosw.  82. 

A  usage  that  a  parol  contract  If  made  is  oonsfd- 
•ered  mvalid  wQl  be  repugnant  to  law  and  void. 
Emery  v.  Boston  Marine  Ins.  Co.  188  Mass.  898. 

Insurance  is  not  within  tbe  statute  of  frauds. 
Howard  Ins.  Co.  v.  Owens,  14  Ky.  L.  Rep.  881; 
Walker  v.  Metropolitan  Ins.  Co.  supra. . 

A  oon tract  of  insurance  for  one  year,  including 
its  date,  is  not  made  void  by  tbe  provision  of  tbe 
statute  of  frauds  in  reference  to  contracts  not  to  be 
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performed  within  one  year.  Sanborn  v.  Fireman's 
Ins.  Co.  tupra. 

A  contract  of  insurance  is  not  within  the  statute 
of  frauds  so  as  to  prevent  its  being  changed  bj 
parol.    Phcenix  Ins.  Co.  v.  Spiers,  87  Ky.  280. 

The  statute  of  frauds  does  not  avoid  an  under- 
taking to  insure  against  a  loss  by  fire  of  goods  in 
possession  of  a  carrier  for  transportation,  as  being 
an  undertaking  to  answer  for  the  default  or  mis* 
carriage  of  another.  Mobile  Marine  Bock  &  Mut, 
Ins.  Co.  V.  McMillan,  81  Ala.  711. 

FoUdity  of  parol  eo>ntTatA  assumed. 

In  many  oases  it  is  assumed  that  a  valid  parol 
contract  might  be  made  for  the  purpose  of  decld* 
ing  some  further  question  without  directly  express* 
ing  any  opinion  upon  it.  Audubon  v.  Excelsior 
Ins.  Co.  27  N.  Y^218;  Hallock  v.  Commeroial  Ins. 
Co.  20  N.  J.  L.  20^  Markey  v.  Mutual  Ben.  L.  Ins* 
Co.  118  Mass.  198:  Fitton  v.  Fire  Ins.  Asso.  20  Fed. 
Rep.  760;  Const,  v.  Allegheny  Ins.  Co.  of  Pittsburg, 
8  WalL  Jr.  813, 1  Am.  L.  Beg.  N.  8. 110;  Kobne  v.  In- 
surance Co.  of  N.  A.  1  Wasb.  C.  C.  99;  Eames  v. 
Home  Ins.  Co.  of  N.  Y.  94  U.  8.  821,  24  L.  ed.  290; 
Piedmont  &  A.  Ins.  Co.  v.  Swing,  92  U.  B.  8?7, 28  L* 
ed.  010;  Wainer  v.  Mllf ord  Mut  F.  Ins.  Co.  11 L.  R,  A. 
598, 158  Mass.  335;  Fleming  v.  Hartford  F.  Ins.  Co.  43 
Wis.  010;  Taylor  v.  Phoenix  Ins.  Co.  of  Hartford,  47 
Wis.  800;  Strohn  v.  Hartford  F.  Ins.  Co.  87  Wis.  025, 
19  Am.  Rep.  777;  McCuUy  v.  Pbcenix  Mut.  L.  Ins. 
Co.  18  W.  Va.  782;  Flint  v.  Obio  Ins.  Co.  8  Ohio,  601; 
Tyler  v.  NewAmsterdam  F.  Ins.  Co.  4  Robt.  151;  Mo- 
Cann  v.  iEtna  Ins.  Co.  of  Hartford,  8  Neb.  190; 
Brownlield  v.  Phoenix  Ins.  Co.  85  Mo.  App.  54;  John- 
son V.  Connecticut  F.  Ins.  Co.  84  Ky.  470;  Bennett 
V.  Connecticut  F.  In#  Co.  27  Ohio  L.  J.  15. 

The  validity  of  a  parol  contract  was  assumed  in 
a  case  where  the  question  was  as  to  the  authority 
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48  K«  H..  208,  and  see,  generally  on  this  sub- 

r;,  28  Cent.  L.  J.  271;  Larimore  v.  Wells, 
Ohio  Bt.  13;  Kinruy  v.  FolkerU,  78  Mich. 
687. 

Mr,  R*  D*  MarBhaily  for  defendant  in 
error: 

An  offer  by  one  party  imposes  no  obligation 
upon  another  until  accepted  by  him.  accord- 
ing to  the  terms  in  which  the  offer  is  made. 

May,  Ins.  §  50. 

If  there  has  been  no  payment  of  the  premi- 
um and  no  deliTery  of  policy,  the  contract  is 
prima  fade  incomplete,  and  he  who  claims 
under  it  must  show  that  it  waa  the  intention  of 
the  parties  that  it  should  be  operative,  not- 
withstanding these  facts. 

May,  Ins.  §  66. 

To  constitute  a  valid  contract  of  insurance, 
the  minds  of  the  parties  must  meet  as  to  the 
premises  and  the  risk;  as  to  the  amount  in- 
sured; as  to  the  time  risk  shall  continue;  and 
•a  to  the  premium. 

Finl  Baptist  Church  Trustees  t.  Brooklyn 
F.  2ns.  (fe.28N.T.  158. 

There  was  no  cancellation  of  the  policy  of 
the  Norwich  Union. 

May,  Ins.  §§  67,  69. 

WilUame*  t/l,  delivered  the  opinion  of 
the  court: 

The  facts  of  the  case,  as  shown  by  the  rec- 
ord, and  about  which  t^ere  is  no  coutro- 
Tersy,  are  substantially  as  follows :  On  the 
80th  day  of  June,  1884,  the  plaintiff,  a  cor- 
poration, owned  and  was  operating  a  laree 
manufacturing  plant  in  tiie  city  of  Newark, 


and  had  been  the  owner  and  operator  of  it 
several  years.  The  defendant,  a  fire  insuxano^' 
company,  then  had  an  established  agency  i]» 
Newark,    in  the  charge  of  H.  D.  Murphy, 
who  was  also  the  agent  of  a  number  of  other 
fire  Insurance  companies,  among  them  the 
Norwich  Union  Company.  He  was'a  regularly 
commissioned  agent  of  these  companies,  toA 
was  provided  bv  them  with  blank  applica- 
tions, and  policies  duly  signed  by  the  proper- 
officers,  to  be  filled  up  and  countersigned  by 
him  as  agent,  and  delivered  in  the  course  of 
the  business  of  his  agency,  and  also   witb* 
registers  in  which  to  keep  a  record  of  the 
business,  and  blanks  for  making  reports  or 
the  same  to  the  respective  companies.     H» 
had,  during  the  existence  of  his  acency,  is- 
sued  a  large  number  of  policies  of  different, 
companies  represented  by  him,  to  the  plain- 
tiff, insuring  its  buildings,  machinery,  and 
stock  against  loss  or  damage  by  fire,  one  of 
which  was  a  policy  on  the  stock  for  five- 
thousand  dollars  in  the  Norwich  Union,  is- 
sued, a  short  time  prior  to  June  80,  1884. 
There  was  an  understanding  between    tbe- 
manajcing  officer  of  the  plaintiff  and  Murphy, 
that  the  latter  should  keep  the  insurance  of 
the  plaintiff  up  to  a  certain  amount,  either 
by  renewals,  or  new  policies  in  good  oom- 

Sanies  represented  by  him,  and  his  course  of 
ealing  with  the  plaintiff  under  that  under* 
standing  was  to  charge  up  the  amount  of  tbe^ 
premiums  to  the  plaintiff  when  policies  were- 
issued,  or  renewed,  and  have  periodical  set- 
tlements,  usually  once  a  month,  when  the 
I  premiums  would  be  paid.     The  Norwich^ 


of  the  airent  to  make  the  contraot   Angell  v. 
Hartford  F.  Ins.  Oo.  60  N.  Y.  171. 17  Am.  Bep.  882. 

It  teems  to  have  been  assumed  that  a  parol  oon- 
traot  mlfirtat  be  made  in  Suydam  v.  Oolombus  Ins. 
Oo.  18  Ohio,  tfO. 

Charter  or  sUtiMtoryprovisUms, 

Of  course  the  provisions  of  the  charter  or  statute 
may  preclude  the  risrht  to  make  parol  insuniDoei 
and  such  contracts  would  then  be  unlnf  oroeable. 
Statutes  similar  in  laognage,  but  which  are  some- 
what Indefinite  In  terms  have  been  differently  con- 
strued by  different  courta 

If  the  charter  of  a  mutual  company  provides  that 
no  one  shall  become  a  member  until  he  has  depos- 
ited his  premium  note,  no  parol  contract,  without 
the  deposit  of  such  note,  can  render  the  company 
liable.  Belleville  Hut.  Ins.  Co.  v.  Tan  Wmkle,  12 
N.  J.  Bq.  888. 

Under  rules  of  the  company  that  no  policy 
ehall  be  bindlnflruntO  the  premium  Is  paid,  a  prom- 
ise by  the  treasurer  to  an  applicant  for  Insurance 
that  he  will  see  that  the  premium  Is  paid,  if  any- 
thing should  happen,  will  not  render  the  company 
liable.    Buflum  v.  fV^yette  Mut.  F.  Ina  Co.  8  Allen, 


And  aslmflar  ruling  was  made' In  Mulrey  v.  8haw- 
mut  Mut  F.  Ina  Co.  4  Allen,  118, 81  Am.  Dec.  689. 

In  Somerset  County  Mut.  F.  InaCo.  v.  May,  2  W.  K. 
0. 48,  an  equally  divided  court  affirmed  a  judgment 
In  favor  of  the  applicant,  where  the  one  taking  the 
appUcatlOD  failed  to  notify  the  applicant  of  the  re- 
jection of  the  application,  although  a  by-law  of  the 
oompany  required  the  approval  of  two  directors  to 
•very  application  In  order  to  bind  the  company. 

There  can  be  no  original  and  binding  contract  by 
faiol.  If  the  (barter  provides  that  all  conditions 
■hall  be  printed  or  written  on  the  face  of  the  policy, 
end  the  by-laws  require  that  the  president  shall 
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sign  all  contracta  and  that  aH  applications  shall 
In  writing.    Hennlng  v.  United  Btates  Ina  OoLir 
Mo.  426, 4  Am.  Bep.  388L 

But  this  decision  has  been  modified  If  not  wboltr 
departed  from  by  subsequent  decisions  from  th^ 
same  state.  See  Baiie  y,  SL  Joseph  F.  &  M.  Ina  Oql 
78  Mo.  871;  Lingenfelter  v.  Fhoenix  Ina  Co.  of  Hart- 
ford, Conn.  19  Mo.  App.  202. 

It  has  been  held  that— 

A  provision  In  the  charter  of  a  corporation  tbaa 
the  contract  shall  be  In  writing  or  print  and  under- 
the  seal  of  the  corporation  does  not  prevent  tbe 
making  of  a  binding  oral  contraot  to  issue  a  policy. 
FrankUn  F.  Ina  Co.  V.  Colt,  87  U.  8. 20  WalL  800^  ar 
L.ed.428. 

A  statute  that  Insurance  companies  can  mak*- 
valld  policies  of  Insurance  only  by  having  tlien» 
signed  by  the  president  and  countersigned  by  tii» 
secretary  does  not  prohibit  the  making  of  a  valid 
oral  agreement  to  Insure.  Commercial  Mot.  M. 
Ina  Oo.  V.  Union  Mot  Ina  Co.  of  K.  Y.  00  U.  8.  ]» 
How.  818,16  L.  ed.  686,  affirming  Union  Mut.  Ina. 
Co.  V.  Conunerclal  Mut.  M.  Ina  Co.  2  Curt.  GL  GL 
624. 

A  provision  of  a  charter  that  all  conditions  of  th» 
policies  issued  by  the  company  shall  be  printed  or 
written  on  the  face  of  the  policy  and  that  certain 
named  officers  shall  sign  the  policies  or  contracta 
made  by  order  of  the  directors,  will  not  prevent  tha^ 
oompany  from  making  a  valid  oral  contract.  HflDi^ 
mg  V.  United  States  Ins.  Co.  2  Dill.  26. 

A  provision  that  In  the  absence  of  the  president, 
nollcies  shall  be  signed  by  two  directors  does  noa 
prevent  the  making  of  parol  contracta  Emery  ▼. 
Boston  Marine  Ina  Co.  188  Masa  SB8. 

A  statute  requiring  all  policies  to  be  signed 
not  prevent  parol  insurance.    Walker  v. 
politan  Ina  Co.  66  Me.  871. 

A  provision  of  the  charter  that  poLifdee  shall 
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Union  not  desiring  to  carry  so  large  an  In* 
surance  on  the  plaintiff's  stock,  a  few  days 

Srior  to  the  80th  of  June,  1884,  directed 
[urphy  to  reduce  its  risk  to  12,500.  He, 
thereupon,  on  the  SOth  day  of  June,  1884, 
filled  up,  for  that  amount,  one  of  the  hlank 

golicies  which  that  company  had  furnished 
im,  duly  signed  by  its  proper  officers,  and 
countersignea  it  as  agen^  and  at  the  same 
time  filled  up,  for  the  same  amount,  one  of 
the  blank  forms  of  policy  with  which  the 
defendant  company  had  supplied  him,  duly 
signed  by  Its  officers,  and  countersigned  the 
same  as  its  agent,  ready  for  delivery.  He 
made  the  customary  entries  of  the  issuing  of 
the  policies,  in  the  registers  of  the  respective 
companies,  and  in  that  of  the  Norwich  Union 
an  efitry  also  of  the  cancellation  of  the  five 
thousand  dollar  policy,  In  place  of  which 
the  two  policies  he  had  so  filled  up  were  in- 
tended to  be  substituted.  On  the  2d  day  of 
July,  1884,  he  forwarded  to  the  defendant,  at 
its  home  office,  in  Govin^^ton,  Ken  tuck  v, 
what  is  called  a  daily  report,  in  uhich  be 
gave  the  number  of  the  policy  he  liad  written 
for  the  plaintiff,  its  date,  amount,  and  dura- 
tion, the  rate  and  amount  of  the  premium,  a 
description  of  the  property  insured,  and  other 
particulars  of  the  risk.  This  report  was  re- 
ceived at  the  home  office  July  8,  1884.  The 
Eremium  on  the  live  thousand  dollar  policy 
ad  been  fully  paid  by  the  plaintiff,  and 
when  the  entry  oi  its  cancellation  was  made 
the  policy  had  run  but  a  short  time.  The 
unearned  or  return  premium  was  carried  to 
the  credit  of  the  plaintiff  on  the  books  of  the 


agent,  and  the  amount  of  the  premiums  due 
on  the  two  new  policies  was  charged  to  the 

glaintiff,  by  the  agent,  in  accordance  with 
is  previous  custom.  At  the  next  regular  set- 
tlement between  the  plaintiff  and  the  agent, 
which  was  made  July  7,  1884,  there  was  due 
him  from  the  plaintiff,  on  account  of  premi- 
ums on  various  policies,  the  sum  of  |438.66, 
which  amount  included  the  balance  due  on 
the  policy  of  the  defendant.  The  amount 
due  on  the  account  was  then  paid  by  the 
plaintiff.  When  the  policy  of  the  defendant 
was  written,  and  the  cancellation  entered  of 
the  Norwich  Union  policv,  the  latter  was  in 
the  possession  of  F.  S.  Wright,  cashier  of 
the  First  National  Bank  of  Newark,  as  col- 
lateral. Wright  was  also  vice-president  of 
the  plaintiff,  and  looked  after  its  insurance. 
On  the  80tb  day  of  June,  1884,  after  writing 
and  executing  the  two  new  policies,  and  en- 
tering the  cancellation  of  the  one  for  which 
they  were  intended  to  be  substituted,  the 
agent  called  at  the  bank  to  see  Mr.  Wright, 
take  up  the  policy  so  held  by  him,  and  de- 
liver the  new  ones  in  its  place.  Wright  was 
absent,  and  the  agent  failed  to  see  him.  He 
called  several  times  within  the  next  day  or 
two  with  like  results,  and  did  not  see  Wright 
until  the  evening  of  July  8,  1884,  after  the 
bank  had  closed.  The  agent  then  informed 
Wright  that,  at  the  request  of  the  Norwich 
Union  Co.  he  had  canceled  Its  policy  for 
$5,000  which  Wright  then  held,  and  issued 
to  the  plaintiff  in  its  place,  two  other  poli- 
cies for  $2,500  each,  which  he  proposed  to 
deliver,  and  take  up  the  canceled  policy. 


signed  by  the  president  and  oounterslffned  by  the 
secretary  does  not  prevent  the  maloDg  of  parol  In- 
•uTADce.  New  England  F.  A  M.  Ins.  Go.  v.  Kobin- 
SOD,  25  Ind.  686. 

A  charter  requirement  that  all  polldee  of  insur- 
anoe  must  be  signed,  oounterslffned,  and  sealed 
does  not  prevent  a  parol  airreement  to  insure. 
Davenport  v.  Peoria  Marine  A  F.  Ins.  Oo.  17  Iowa, 

A  requirement  that  the  policies  and  contracts  of 
insurance  shall  be  in  writing  does  not  preveot 
a  parol  contract  of  insorance.  Security  F.  Ins.  Oo. 
of  N.  Y.  V.  Kentucky  Marine  A  F.  Ins.  Co.  7  Busb, 
81, 8  Am.  Rep.  801. 

Permission  to  contraot  in  writing,  signed  and 
eouDtersiirned,  do<>s  not  prohibit  a  parol  contract. 
Cooke  V.  JStiUL  Ins.  Co.  of  N.  Y.  7  Daly,  558. 

But  on  the  other  side  it  has  been  held  that  under 
a  charter  providing  that  the  policies  must  be 
signed  and  oounteisigned  no  parol  insurance  was 
valid.  Spitzer  v.  St.  Marks  Ins.  Co.  6  Duer,  6;  Ban- 
ford  V.  Trust  F.  Ins.  Co.  1 N.  Y.  Legal  Obs.  214. 

Oontraet  to  Insure. 

'  Notwithstanding  the  slight  conflict  of  opinion 
there  is  general  agreement  that  an  agreement  to 
insure  property  need  not  be  in  writing  to  bind  the 
insurer.  Buggies  v.  American  Cent.  Ins.  Co.  114  N. 
Y.  4i5;  Fish  v.  Cottenet,  44  N.  Y.  538;  Campbell  v. 
American  F.  Ins.  Co.  of  Phiiadelphia,  78  Wis.  100; 
fiaile  V.  St.  Joseph  F.  A  M.  Ins.Co.78  Mo.  871 :  Western 
Massachusetts  Ins.  Co. v.  Dufley.  2  Kan.  847;  People's 
Ins.  Co.  V.  Paddon,  8  m.  App.  447;  Hartford  F.  Ins. 
Co.  T.  Wilcox,  07  111.  180;  Mobile  Marine  Dock  ft 
Mut  Ins.  Co.  V.  McMillan,  81  Ala.  711;  Home  Ens. 
Go.  V.  Adler,  77  Ala.  24& 

In  Sandfoid  v.  Trust  F.  Ins.  Co.,  U  Paige.  647, 2  L. 
ed.  281,  the  chancellor  said  he  was  not  prepared  to 
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say  that  there  could  not  be  a  parol  agreement  for 
insurance,  capable  of  enforcement  in  equity. 

At  common  law  a  promise  to  make  a  policy  of  In- 
surance is  not  required  to  be  in  writing.  Commer^ 
cial  Mut.  M.  Ins.  Co.  v.  Union  M.  Ins.  Co.  of  N.  Y.  60 
U.  S.  19  How.  818, 16  L.  ed.  886,  afllrming  Union  Mut. 
Ins.  Co.  of  N.  Y.  V.  Commercial  Mut.  M.  Ins.  Go,  t 
Curt.aa624. 

A  parol  agreement  to  execute  an  open  pOUoy 
to  cover  certain  described  property  is  valid.  flen« 
ing  V.  United  SUtesIns.  Co.  8  DilL  86. 

A  mutual  company  may  make  a  valid  parol  con- 
tract to  insure.  Van  Loan  v.  Farmers  Mut.  F.  Ins. 
ASSO.80N.Y.  880. 

A  contract  for  insorance  is  not  within  the  stat* 
ute  of  frauds  of  Indiana.  Peoria  Marine  ft  F.  Ins. 
Co.  V.  Walser,  22  Ind.  78. 

A  contract  to  Insure  for  three  yean,  the  insur- 
ance to  begin  within  one  year,  is  not  within  the 
statute  of  frauds.  Wiebeler  v.  Milwaukee  Mechan- 
ics Mut  Ins.  Co.  80  Minn.  4B4. 

In  Commercial  Ins.  Co.  v.  Hallook,  27  N.  J.  L. 
646,72  Am.  Dec.  879,  the  court  said:  'The bargain  for 
insurance  is  treated  as  binding  prior  to  the  Issu- 
ance of  the  policy,  when  there  Is  a  completed 
contract,**  without  laying  stress  on  whether  the 
contract  was  in  writing  or  not. 

In  considerlnsr  the  question  of  power  to  reform 
a  policy,  the  court  says  a  contract  to  insure  may 
be  by  parol.  Phoenix  Ins.  Oo.  of  N.  Y.  T.  Byland, 
lL.B.A.6iS.60Md.487. 

AgrumentM  to  Insure  enforced. 

In  some  cases  agreements  to  insure  have  been 
enforced,  without  anything  in  the  case  to  show 
whether  the  contraot  was  in  writing  or  not.  Osr- 
penter  v.  Mutual  Safety  Ins.  Co.  4  Sandf .  Cb.  406,  T 
L.  ed.ll6St  Hebert  T.  Mutual  L.  Ink  Oow  18  IM. 
Bep.807. 
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Wright  replied,  that  was  all  right,  all  he 
wanted  was  to  have  it  so  that  the  amount  was 
the  same,  and  he  (the  agent)  could  call  at 
the  bank  any  time  when  it  was  open,  and 
make  the  exchange,  and  if  he  (Wright)  was 
not  in,  the  person  in  charge  would  make  the 
exchange  for  him.  There  appears  to  have 
been  no  reason  why  the  exchange  was  not 
made  at  the  time  of  the  interview  on  the 
evening  of  July  8,  except  that  the  bank  was 
then  closed.  'So  claim  was  thereafter  made 
by  the  plaintiff  to  the  canceled  policy;  nor 
was  there  any  question,  at  the  trial,  of 
Wriffht's  authority  to  act  for  the  plaintiff, 
or  of  that  of  the  agent,  Murphy,  to  act  for 
the  defendant.  The  property  was  totally  de- 
stroyed by  Are  on  the  6th  day  of  July,  1880. 
i^t  that  time  the  new  policies  had  not  been 
actually  deliverod,  or  the  old  one  taken  up. 
Immediately  after  the  Are,  the  defendant  was 
notified  of  it  by  telegram  from  the  agent, 
who  received  from  the  defendant  the  follow- 
ing response :  **  Yours  received.  Have  tele- 
graphed you  for  list  of  companies  on  stock 
with  us.  The  list  sent  to  Cincinnati  made 
no  mention  of  Kenton,  and  we  were  willing 
to  be  ignored.  George  C.  Coker,  Secretary.^ 
It  was  admitted  on  the  trial,  that  proof  of 
the  loss  was  duly  made  and  filed  with  the 
defendant ;  that  Wright  then  had  no  interest 
in  the  claim,  and,  if  the  plaintiff  was  en- 
titled to  recover,  the  amount  of  the  recovery 
should  be  |2,5(X)  with  interest  from  Septem- 
ber 80,  1884. 

It  does  not  appear  that  the  names  of  the 
companies  in  which  the  new  policies  had 


been  written,  were  mentioned  in  the  inter- 
view between  Wright  and  the  defendant's 
agent,  nor  the  rate  or  amount  of  the  premium, 
nor  the  duration  or  conditions  of  the  policies ; 
and  it  is  claimed  by  the  defendant  that  there 
was,  therefore,  no  mutual  assent  of  the  par- 
ties to  either  of  those  terms,  and  so,  no  com- 
pleted contrsct  of  insurance  between  them. 
It  is  undoubtedly  true  that  those  are  essential 
elements  of  a  contract  of  insurance,  and  if 
there  was  not  a  meeting  of  the  minds  of  the 
parties  upon  them,  the  contract  was  not  con- 
summated, and  no  risk  attached.  But  it  is 
equally  true  that  the  agreement  need  not  be 
expressed  in  words  ^  it  may  be  implied  from 
the  circumstances,  and  conduct  of  the  par- 
ties. 

If  the  case  of  OockeriU  v.  Cincinnati  M^t, 
Jns,  Co.,  16  Ohio,  148,  in  which  it  was  held 
that  a  policy  of  insurance,  to  be  valid,  must 
be  in  writing,  was  not  virtually  overraled 
by  the  case  of  Dayton  ln$.  Co.  v.  Kelljf,  24 
Ohio  St.  846,  as  it  was  said  to  have  been  by 
Okey,  J. ,  in  the  case  of  Amazon  Ins.  Co.  v. 
WaU,  81  Ohio  St.  638,  it  has  been  so  qualified 
by  these  subsequent  cases  as  to  limit  the  rule 
it  announced  to  policies  in  their  strict  tech- 
nical sense,  and  leave  unaffected  by  it  parol 
contracts  of  insurance. 

It  is  now  well  settled  that  a  policy  is  only 
evidence  of  the  contract,  and  the  latter  may 
be  shown  by  parol,  when  the  policy  has  not 
been  written,  or  is  withheld,  unless  such 
contract  is  forbidden  by  statute,  or  a  provision 
of  the  companies'  charter  which  is  brought 
to  the  notice  of  the  other  contracting  party. 


The  IsBuanoe  of  a  poUoy  may  be  enforced. 
Wooddy  V.  Old  Dominion  Tds.  Ck>.  81  Gratt  888. 

6peclflo  performance  may  be  compelled  of  an 
agreement  to  insure.  Gerrlsh  v.  German  Ins.  Go. 
66  N.  H.  866:  Kentucky  Mut.  Ins.  Co.  v.  Jenka,  6 
Ind.96:  Hartford  F.  Ins.  Go.  v.  Farrish,  78  HL  168; 
Franklin  F.  Ins.  Co.  v.  Taylor,  68  Miss.  441. 

The  assured  need  not  compel  an  ezecution'of  the 
poUoy,  but  may  proceed  Immediately  for  the 
amount  of  the  injury.  Rockwell  v.  Hartford  F. 
Ins.  Co.  4  Abb.  Pr.  179. 

Aar^emmU  to  renew  or  extend  the  poliey, 

A  parol  a^rreement  to  renew  an  existing  poUoy 
is  enforceable.  Springer  v.  Anglo-Nevada  ft  Aseur. 
Corp.  88  N.  Y.  8.  R.  648;  Post  v.  ^tna  Ins.  Co.  48 
Barb.  861;  Scott  v.  Home  Ins.  Co.  63  Wis.  X88. 

An  agreement  to  renew  from  year  to  year  until 
notice  shall  be  given  of  the  termination  of  the 
agreement  is  not  within  the  statute  of  frauds. 
First  Baptist  Church  Trustees  v.  Brooklyn  F.  Ins. 
Co.  19  N.  T.  806. 

An  agreement  to  renew  a  policy  which  expires 
about  ten  months  after  the  agreement  is  made,  is 
not  void  as  not  to  be  performed  within  a  year,  al- 
though it  provides  for  the  renewal  each  year 
afterwards  so  as  to  constitute  a  permanent  risk. 
First  Baptist  Church  Trusteeefv*  .Brooklyn  F.  Ins. 
Co.  18  Barb.  60. 

But  it  has  been  held  that-' 

A  promise  to  renew  will  not  support  an  actiont 
unless  the  premium  was  paid  or  tendered.  Crog- 
ham  V.  Underwrlters^Ageucy  of  N.  T.  68  Ga.  109. 

An  agreement  to  renew  a  policy  which  is  to  ex- 
pire in  the  future  will  not  support  an  action  for 
the  loss  in  case  the  policy  is  not  issued,  and  the 
property  is  subseq uently  burned.  Idaho  Forward- 
ing Co.  V.  Fireman*8  Fund  Ins.  Co.  17  L.  U.  A.  686, 8 
Utah,  41. 
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An  agreement  that  an  existing  policy  shall  co^ 
the  interest  of  a  new  owner  may  be  made  by  pazt>L 
Pratt  V,  New  York  Cent.  Ins.  Go.  64  Barb.  688. 

A  valid  parol  agreement  may  be  made  to  indorse 
an  additional  risk  on  a  policy,  which  provided  that 
no  risk  shall  be  binding  until  indorsed  thereon. 
Emery  v.  Boston  Marine  Ins.  Co.  188  Mass.  808. 

A  written  policy  may,  by  parol,  be  made  to  oover 
additional  property.  Kennebec  Co.  v.  Augusta 
Ins.  A  Bkg.  Co.  6  Gray,  £04. 

A  parol  oonflrmation  of  the  policy  to  a  new 
owner  of  the  property  is  valid.  Wood^.  Rutland 
ft  A.  Mut.  F.  Ins.  Co.  81  Vt.  662. 

A  parol  agreement  to  an  assignment  of  a  policy  is 
valid.  Amazon  Ins.  Co.  v.  Wall,  31  Ohio  Bt.  633,  27 
Am.  Rep.  683. 

Contract  not  fuUy  eom^eted. 

A  receipt  for  the  premium  may  be  sufBcient  to 
evidence  the  oontraot.  Ughtbody  v.  North 
American  Ins.  Co.  28  Wend.  18. 

If,  after  an  agreement  to  insure,  the  policy  is 
made  out  and  left  in  the  possession  of  the  agent 
for  a  month,  the  question  is  for  the  jury  whether 
or  not  a  reasonable  time  had  expired,  and  If  so 
whether  or  not  reasonable  exertions  had  been  made 
to  give  notice  that  the  policy  was  ready  for  accept- 
ance and  payment  expected:  and  if  such  is  found 
to  be  the  case  the  contract  may  be  treated  as  at  an 
end.    Baxter  v.  Maasasolt  Ins.  Co.  18  Allen,  88Ql 

Parol  tuperseded  by  written  contracL 
An  oral  contract  cannot  be  relied  on  as  having 
been  made  before  the  loss  occurred.  If  a  written 
one  was  executed,  delivered,  and  paid  for  after- 
wards. Merchants  Mut.  Ins.  Co.  of  New  Orleans 
V.  I^man.  82 U.  8.  16  WaU  664,  211..  ed.246. 

Engltek  decitione. 
In  Mead  v.  Davidson,  8  Ad.  ft  EL  808,  4  Ner.  ft 
JC  701,  1  Harr.  ft  W.  186,  in  holding  the  oom- 
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Ostrander,  Ins.  $S  18.  14;  Richards,  Ins. 
S  140 ;  Relief  Fire  Im.  Go.  of  N.  F.  ▼.  Shaw, 
94  U.  S.  574,  24  L.  ed.  291 ;  Dayt(m  In$.  Co. 
▼.  KeUy,  supra;  Palm  v.  Medina  County  Mut. 
F.  Ins.  Co.  20  Ohio,  529,  587.  And,  as  in 
other  cases  of  parol  contracts,  the  terms  of  the 
agreement,  and  the  assent  of  the  parties  to 
them,  may  be  shown  by  their  acts,  and  the 
attending  circumstances,  as  well  as  the  words 
they  have  employed.  There  was,  in  this 
case,  no  express  agreement  in  regard  to  the 
property  to  be  insured  by  the  new  policies. 
The  property  was  not  mentioned  in  the  in- 
terview between  the  defendant's  agent  and 
Wright.  But,  as  it  was  agreed  the  new  pol- 
icies were  to  be  exchan/^ed  for  the  canceled 
policy,  it  must  have  been  as  clearly  under- 
stood as  if  it  had  been  expressly  stated,  that 
they  were  to  cover  the  property  included  in 
the  canceled  policy.  So,  in  regard  to  the  rate 
and  amount  of  the  premium,  and  form  and 
conditions  of  the  policy.  It  is  not  claimed 
that  the  conditions  of  the  defendant's  poli- 
cies, or  its  rate  of  insurance  are  different 
from  those  of  like  companies ;  and,  it  is  gen- 
erally known  that  the  form  and  conditions 
of  fire  policies  in  use  by  good  companies  do 
not  differ  substantially,  and  the  rates  of  in- 
surftece  are  established,  and  uniform  on  the 
same  classes  of  property.  And  where  noth- 
ing is  said,  in  the  negotiation  for  insurance, 
about  special  rates  or  conditions,  it  may  be 
presumed  that  those  which  were  usual  and 
customary,  were  intended.  In  Richards  on 
Insurance,  2d  ed.  section  42,  it  is  laid  down, 
as  a  general  rule,   that  **  whether  the  con- 


tract of  insurance  is  closed  by  parol  or  by  % 
preliminary  binding  receipt,  the  legal  pre- 
sumption is  that  the  usual  policy  is  to  fol- 
low. "  And  in  the  preceding  section,  the  same 
author  says,  that  it  is  not  necessary  that  all 
the  particulars  of  a  contract  should  be  made 
the  subject  of  express  stipulation,  ''for  it 
may  well  be  understood,  in  the  absence  of 
express  declaration  to  the  contrary,  that  the 
usual  form  of  policy  is  acceptable  to  both 
parties.**  It  was  held  by  the  Supreme  Court 
of  Minnesota,  in  Salisbury  v.  Hekla  Fire  Ins. 
Co.  of  Madison,  82  Minn.  4eM),  that,  ''upon 
an  oral  contract  of  insurance,  where  nothing 
is  said  about  conditions,  if  a  policy  Is  to  be 
issued,  the  parties  are  presumed  to  intend 
that  it  shall  contain  the  conditions  usually 
inserted  in  policies  of  insurance  in  like 
cases."  And  in  Eames  v.  Rome  Ins.  Co.  qf 
JV.  J:.  94  U.  8.  629,  24  L.  ed.  801,  Mr.  Jus- 
ties  Bradley,  says:  ''It  is  sufficient  if  one 
party  proposes  to  be  insured,  and  the  other 
party  agrees  to  insure,  and  the  subject,  the 
period,  the  amount  and  the  rate  of  insurance 
is  ascertained  or  understood,  and  the  pre* 
mium  paid  if  demanded.  It  will  be  pre- 
sumed that  they  contemplate  such  form  of 
policy,  containing  such  conditions  and  lim- 
itations as  are  usual  in  such  cases,  or  have ' 
been  used  before  between  the  parties.  This 
is  the  sense  and  reason  of  the  thing,  and  any 
contrary  requirement  should  be  expressly 
notified  to  the  party  to  be  affected  by  it." 

Upon  the  facts  of  the  present  case,  there 
can  be  but  little  doubt  that  the  contract  of 
insurance  made  by  the  defendant  through  its 


pony  lial^le  on  a  poJloy  executed  after  the  loss  of 
the  ship  had  been  reported,  the  oourt  said:  "Bqulty 
would  have  compelled  the  execution  of  the  policy 
In  accordance  with  the  agreement  which  had  been 
previously  made.** 

But  under  80  Vict,  chap  23,  no  marine  Insurance 
Is  valid,  unless  contained  In  a  stamped  policy, 
lonldes  v.  Paclflo  P.  ft  M.  Ins.  Go.  L.  R.  e  Q.  B.  074, 
41  L.J.Q.a88,iS6L. T.N.  8.490,  L.  a7Q.  B.  617, 
41L.J.Q.  ai90,86L.T.  N.  S.  788,  a  Week.  Rep.  23. 

So  an  agreement  to  execute  a  marlce  policy  can- 
not  be  enforced.  Fisher  y.  Liverpool  Marine  Ins. 
Go  L.  II.  8  Q.  a  400,  tf  L.  J.  Q.  a224,28  L.  (H.  N.  8. 
867, 22  Week.  Rep.  la 

The  above  statute  and  decisions  do  not  seem  to 
apply,  however,  to  Are  policies. 

In  Morocco  Land  A  Trading  Ck>.  v.  Fry,  11  Jur. 
N.  8.  70,  U  L.  T.  N.  a  018,  18  Week.  Rep.  810,  the 
court  refused  to  compel  the  execution  of  a  policy 
In  accordance  with  thelnsurer^s  slip. 

But  In  Christie  v.  North  British  Ins.  Co.,  8  Shaw  & 
D.  860,  It  Is  Intimated  that  insurance  mlffht  be  ef- 
fected without  the  delivery  of  a  policy;  but  It  is 
held  that  the  airent*»  statement  that  the  applicant 
m\ght  hold  himself  Insured  would  not  support  an 
action  as  upon  a  policy,  whether  it  would  support 
another  kind  of  action  or  not. 

In  Maokle  v.  Buropean  Ins.  Co.,  21 L.  T.  N.  8. 102, 
17  Week.  Bep.  067,  the  company  was  held  liable  on 
a  bfndlcir  receipt  for  the  value  of  property  burned 
before  the  policy  issued. 

So  it  has  been  held  that  the  binding  slip  on  an  on- 
stamped  instrument  may  constitute  a  fire  contract. 
Thompwn  v.  Adams,  L.  a  28  Q.  a  Dlv.  801. 

In  Jones  v.  Provincial  Ins.  Oc  10  U.  0.  Q.  B.  477, 
an  action  brought  to  recover  the  amount  alleged 
to  be  due  for  a  fire  loss  was  held  not  to  be  main- 
tainable because  no  policy  had  issued.  The  court 
intimated  that  no  insurance  could  be  effected  by 
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parol;  but  that  there  might  be  an  action  for  fail- 
ure to  deliver  the  policy,  or  In  equity  to  compel 
specific  performance. 

The  date  of  the  issuance  of  the  slip  and  not  that 
of  the  policy  Is  to  he  reirarded  In  determining  the 
question  of  concenlmeot.  LIshman  v.  Northern 
If.  Ins.  Co.  L.  a  lO.a  P.  170:  Cory  v.  Fatten,  L.  R, 
7  Q.  a  804. 

Presumpttnn  as  to  powers  of  agenL^ 
An  agent  of  an  insurance  company  is  presumed, 

in  favor  of  third  persons,  to  have  power  to  bind 

the  company  by  parol  contracts  for  insurance. 

Bauble  v.  ^tna  Ins.  Co.  2  BllL  160;  Taylor  v.  Ger« 

maoia  Ins.  Co.  2  DiU.  288. 
But  the  authority  of  an  agenti  to  make  parol 

contracts  of  Insurance  will   not  be  presumed. 

^tnalns.  Co.  v.  North  Western  Iron  Co.  21  Wis. 

458. 

Oases  not  in  pofnt. 

There  are  cases  in  which  the  question  of  the 
validity  of  parol  Insurance  has  been  raised  but 
which  have  gone  off  on  other  points  seas  to  leave 
that  question  undecided.  i 

In  Putman  v.  Home  Ins.  Co.,  123  Mass.  824,  £6  Am. 
Rep.  OB,  the  question  was  as  to  the  authority  of 
the  agent  to  make  a  temporary  parol  contract 
which  would  bind  the  company. 

For  the  purpose  of  determining  the  priority  be- 
tween two  policies  the  date  of  the  parol  contract 
must  be  considered.  Hubbard  v.  Hartford  F.  Ins. 
Co.  88  Iowa,  820, 11  Am.  Rep.  12b. 

There  are  many  cases  in  which  salts  have  been 
held  not  maintainable  on  the  ground  that  no  con- 
tract had  been  perfected  between  the  parties.  Of 
this  class  of  cases  the  following  are  examples. 
Myers  v.  Liverpool  ft  L.  ft  O.  Ins.  Co.  121  Mass.  888; 
Sargent  v.  National  F.  Ins.  Co.  80  N.  T.  teO;  0*Reill/ 
V.  London  Assur.  Corp.  101 N.  Y.  670w         H.  P.  F. 
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Hi^ent,  with  the  plaintlfP,  was  complete  in 
all  its  terms.  The  plaintiff  had  previously 
arranged  with  the  agent  to  keep  its  insurance 
up  to  a  certain  amount,  in  sood  companies 
for  which  he  was  authorized  to  act.  This 
arrangement  Tirtuallj  left  the  selection  of 
the  companies  to  the  discretion  of  the  agent ; 
and,  acting  under  it,  he  had  written  the  pol- 
icy of  the  defendant  and  the  new  policy 
of  the  Norwich  Union  Company,  each  for 
id, 500,  and  duly  countersigned  ooth  ready 
for  delivery  to  the  plaintiff,  and  entered  the 
cancellation  of  the  policy  which  Wright  had 
in  his  possession,  before  the  interview  of  July 
8.  The  policy  of  the  defendant  was  then 
complete,   containing  a  description  of  the 

Sroperty,  the  amount,  commencement,  and 
uration  of  the  risk,  the  rate  and  amount  of 
the  premium,  and.  all  the  terms  and  condi- 
tions usual  in  sudi  policies.  This  policy, 
and  the  new  policv  of  the  Norwich  Union, 
the  agent  proposed  to  Wright  to  exchange 
for  Uie  canceled  policy,  without  condition  or 
qualification.  The  proposition  was  immedi- 
ately assented  to,  and  accepted,  without  any 
qualification  or  condition  whatever.  The 
terms  of  the  contract  of  insurance  tiius  pro- 
posed by  the  defendant,  through  Its  agent, 
were  definite  and  certain  in  every  particular ; 
they  were  those  set  forth  in  the  policy.  The 
acceptance  was  as  broad  as  the  proposition, 
and  was  therefore  an  acceptance  of  all  the 
terms  and  conditions  of  the  policy  as  it  was 
written.  That  the  plaintiff  chose  to  ac- 
cept the  proposition,  unqualifiedly*  without 
further  inquiry  or  examination,  affords  the 
defendant  no  ground  for  claiming  the  con- 
tract was,  on  uiat  account^  incomplete.  The 
only  reason  the  exchange  was  not  then  made 
was,  that  the  canceled  policy  was  locked  up 
in  the  bank.  The  parties  evidently  regarded 
the  exchange  as  complete ;  and  thereafter,  the 
Agent  was  a  mere  custodian  of  the  policy  in 
question,  for  the  plaintiff,  and  the  actual 
handing  of  it  over  was  not  essential  to  tiie 
risk.  Effect  will  be  given  to  the  intention 
of  the  parties ;  and  what  their  conduct  shows 
they  considered  a  delivery,  must  control,  in 
determining  whether  it  was  made.  Biddle, 
Ins.  g  149 ;  Dibble  v.  Northern  Aseur.  Co.  ^ 
London^  70  Mich.  1 ;  Bodine  v.  Exchange  K 
Ins.  Co.  ofN.  7,  51.N.  Y.  117,  10  Am.  Rep. 
566;  11  Am.  ft  Eng.  Encyclop.  Law,  p.  285. 

It  is  quite  evident  the  agent  considered  the 
policy  of  the  defendant  m  full  force.  He 
reported  it  as  such  to  the  company ;  and  that 
the  latter  so  treated  it,  even  after  the  fire,  is 
shown  by  its  telegram  to  the  agent,  inquir- 
ing what  companies  were  ''on  stock  with  us." 
The  policy  was  on  the  stock  of  the  plaintiff 
in  its  manufactory.  The  manual  surrender 
by  Wright,  of  the  policy  in  his  possession, 
was  not,  we  think,  necessarv  to  effect  its 
cancellation.  His  assent  to  tue  cancellation 
made  by  the  agent  was  sufficient.  It  then 
ceased  to  be  of  any  force,  and  was  so  treated 
by  the  parties. 

The  only  other  ground  upon  which  it  is 
claimed  the  defendant  is  not  liable  is,  that 
the  premium  was  not  paid  until  after  the 
loss  occurred.  Murphy  was  the  dulv  com- 
missioned agent  of  the  defendant,  authorized 
to  make  couiracts  of  insurance,  collect  pre- 
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miums,  and  issue  and  renew  policies;  and, 
to  that  end,  was  furnished  by  the  defendant 
with  printed  forms  of  policies,  signed  in 
blank  by  the  president  and  secretary  of  the 
company,  to  enable  him,  without  conference 
with  them,  to  countersign  and  issue  the  pol- 
icies in  behalf  of  the  company.  It  is  well 
settled  that  such  an  agent  is  the  general  a^nt 
of  the  company,  ana  may,  in  nis  dealmics 
with  those  he  insures,  waive  payment  in  cash, 
of  the  premiums,  and,  indeed,  any  of  the 
conditions  of  the  policy,  except  when  a  re- 
striction upon  his  authority  is  in  some  waj 
brought  to  the  knowledge  of  the  insured.  In 
a  recent  and  valuable  work  on  insurance,  it 
is  said,  that  a  fire  policy  ''does  not  ordinarily 
make  the  payment  of  the  premium  a  condi- 
tion precedent  to  the  validity  of  the  contract, 
and  a  general  agent  may  of  course  extend 
credit  to  the  insured,  or  not,  as  he  chooses. 
The  general  custom  where  credit  is  given,  is 
for  the  agent  to  do  so  on  his  own  responsi- 
bility. Sut  in  case  the  agent  should  make  de- 
fault in  accounting  to  the  company  the  pol- 
icy will  nevertheless  be  valid.  And  though 
the  policy  provide  that  it  shall  not  take  ef- 
fect until  the  premium  is  paid  in  cash,  the 
general  agent  nas  power  to  waive  the  pre- 
mium, ancl  will  be  held  to  have  waivea  it 
if  he  delivers  the  policy  without  enforcing 
payment."  Richards,  Ins.  2d  ed.  g  05.  And 
m  section  08  of  the  same  work,  that  author 
says :  **  hjk  agent  of  a  life  company  who  is 
intrusted  with  the  business  of  closing  the 
contract  by  delivering  the  policy  Is  held  to 
have  an  implied  authority  to  determine  bow 
the  premium  then  due  shall  be  paid,  whether 
by  cash,  or,  as  is  sometimes  done,  by  giving 
credit,  in  which  case  the  agent  becomes  the 
creditor  of  the  insured,  and  the  debtor  of 
insurer.  In  that  event,  though  the  agent 
subsequently  defaulted  and  the  money  never 
reached  the  company,  the  policy  would  still 
be  binding.  By  the  weight  of  authority  the 
agent  is  held  to  have  this  discretionary 
power,  although  the  policy  in  terms  denies 
it ;  but  this  is  based  upon  his  possession  of 
the  document  for  purposes  of  del  i  very,  and 
his  instructions  to  deliver  it,  and  oonse* 
quently  his  power  does  not  extend  to  subse* 
quent  premiums  or  premium  notes."  Boding 
v.  l&tchanffe  F,  In$.  Co.  of  N.  7.  51  N.  Y. 
117,  10  Am.  Rep.  566.  The  authorities  on 
this  subject  are  extensively  collected  in  that 
very  convenient,  and  almost  indispensable 
work,  The  American  and  English  Ency- 
clopedia of  Law,  vol.  11,  page  833.  The 
waiver  «f  the  payment  of  the  premium  in 
cash  is  an  act  within  the  exercise  of  the 
agent's  general  authority  to  issue  policies  and 
collect  the  premiums,  and  such  waiver  may 
1^  either  express  or  implied.  And  when,  as 
in  the  case  before  us,  it  has  been  the  custom 
of  the  agent,  under  an  arrangement  with 
the  insured  by  which  the  latter *s  insurance 
should  be  kept  up  to  a  certain  amount  by 
renewals  or  new  policies,  to  charge  the  in- 
sured with  the  premiums  as  policies  were 
issued  or  renewed,  and  have  periodical  settle- 
ments, when  the  premiums  would  be  paid« 
a  credit  for  a  premium  so  charged,  to  the 
next  period  of  settlement  may  be  fairly  im- 
plied. 
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We  8ce  n^  rcnson,  upon  the  facts  of  this 
,  wby  the  plaintiff  should  not  recover, 
it  did 'in  the  court  of  common  pleas. 


7^  judgment  of  ike  Oireuit  C&urt  U  there- 
fore r&wried,  and  that  of  the  Common  Pleat 
aiflrmed. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  GEORGIA. 


GEORGIA  PACKING  CO.  et  al. 
Mayor  and  Council  of  MACON. 
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!•  A  license  tax  of  $500  per  aimiim  Im- 
posed on  every  person  sellinf^  in  a  city 
may  meat  which  is  not  from  anlmaJs  of  his  own 
raisiDs,  volea  he  rents  a  stall  in  a  public  marlcer, 
while  the  rent  of  such  stall  is  $1S0  per  year  and 
the  market  reguhitlons  are  so  restricted  and  bur- 
densome as  to  preclude  the  reasonable  conduct  of 

.  a  wholesale  business  there,  is  unconstitutional  in 
leepect  to  wholesale  dealers  In  meat  brous  bt  from 
other  states,  by  reason  of  the  necessarily  result- 
inir  discrimination  against  them,  altbough  the 

-  ordinances  on  the  subject  on  tbeir  face  purport 
to  apply  to  vendors  irrespectlye  of  the  places  from 
which  ftt  comes,— especially  where  neither  sales 
nor  inspection  of  meat  are  restricted  to  the  mar- 
ket, and  the  revulatioos  are  clearly  made  for  the 
purpose  of  reyenue  and  not  merely  to  prevent  the 
■ale  of  uninspected  meat. 

3*  The  enforeement  of  eity  ordinaaees 

which  attempt  an  unconstitutional  ioterference 
with  interstate  commerce  may  be*  restrained  l>y 
injunctioa  from  a  federal  court. 

(August  BilARID 

SUIT  to  enjoin  defendants  from  enforcing 
against  complainants  the  provisions  of  a 
'City  ordinance  regulating  the  sale  of  dressed 
Aieats.    Judgment  in  fa/wr  of  eompkUnante, 

Statement  by  Speer,  J.: 

The  complainants  are  wholesale  and  retail 
butchers  in  the  city  of  Macon,  in  this  dis- 
trict.   They  supply  meats  to  the  people  of 
llaooe  and  the  surrounding  country,  dealing 
•exclusively  in  dressed  meats.    They  do  not 
^lauchter.    Five  sixths  of  the  meats  they 
famish  their  customers  are  cattle  reared  in 
western  states,  killed  and  dressed  there,  and 
-shipped   in  refrigerating  cars  to    Macon. 
These  are  of  a  better  quality  than  the  meats 
•obtained  in  the  country  contiguous  to  Macon, 
^and  the  complainants  state  for  tiiat  reason 
would  naturally  be  regarded  with  more  favor 
by  the  public,  if  the  complainants  had  the 
^eqoal  protection  of  the  laws;  but  complain- 
ants insist  that  this  is  not  the  case,  for  that 
tlie  mayor  and  council  of  the  city  of  Macon 
are  depriving  them  of  the  equal  protection 
-of  the  laws,  and  of  due  process  of  law,  and 
-of  the  right  they  have  to  conduct  their  busi- 
•sesB  conformably  to  law.     The  gravamen  of 
the  complaint  is  that  on  the  second  day  of 
.June,  18iB8,  certain  market  regulations  were 

NOTS.— The  opinion  in  the  above  case  very  fully 

preseote  the  subject  of  license  taxes  as  affecting 

IntecBtate  commerce  in  meat,  and  illustrates  it  by 

m  strlkiog  instance'  of  an  unlawful  attempt  to  re- 

•-itrlet  sueh  trade. 
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enacted  for  Macon ;  market  hours  were  pre- 
scribed, as  follows :  In  winter  from  daylight 
until  ten  o*clock.  In  summer  from  8  A.  M. 
to  9  A.  M.  By  the  municipal  law,  winter 
begins  October  1,  and  summer,  April  1 ;  but 
on  Saturdays  the  market  house  is  open  from 
8  o'clock  P.  M.  to  8  o'clock  P.  M.  in  winter, 
and  9  o'clock  in  summer.  These  regulations 
further  provide  that  it  is  unlawful  to  sell  or 
offer  for  sale  any  meats  on  the  streets  or  else- 
where in  the  citv  of  Macon  during  said 
market  hours,  and  heavy  penalties  are  pre- 
scribed for  a  violation  of  this  rule.  Stalls 
are  rented  in  the  market,  but  none  for  a  sum 
less  than  |160  per  annum,  but  although  a 
butcher  may  rent  a  stall,  yet  his  business  is 
practically  destroyed  for  the  ordinance  pro- 
vides  that  no  person  shall  be  permitted  to 
buy  more  at  the  market  than  is  necessary  for 
the  use  of  his  or  her  family,  except  during 
the  last  hour  of  the  market  hours,  and  further 
that  no  person  shall  sell,  or  contract  to  sell, 
to  any  one,  any  article  of  produce  or  meat 
which  is  to  be  delivered  after  market  hours, 
outside  of  the  market  building.  Not  only, 
therefore,  is  complainants'  business  cut  off 
elsewhere  during  the  market  hours,  but  even 
as  renters  of  st^ls  they  claim  they  are  so 
hindered  and  limited  as  to  prevent  them  from 
selling  meats  in  any  considerable  amount  to 
those  who  are  willing  to  bu^.  It  is  further 
provided  by  the  market  ordinances  that  all 
persons,  not  renting  a  stall  at  the  market  for 
the  sale  of  meat,  and  who  shall  sell  any  kind 
of  meat  on  the  streets  of  the  city  of  Macon, 
at  any  time  during  the  day  or  night,   shall 

fay  a  license  tax  of  |500  per  annum,  said 
icense  to  be  paid  In  advance ;  provided,  this 
section  shall  not  apply  to  farmers  bringing 
into  the  city  for  the  purpose  of  sale  the  flesh 
of  any  animal  raised  by  themselves  after 
market  hours.  By  this  last  clause  we  may 
safely  presume  it  is  meant  that  it  shall  not 
apply  to  farmers  bringing  into  the  city  for 
the  purpose  of  sale,  after  market  hours,  the 
flesh  of  any  animal  raised  by  themselves. 

It  is  further  provided  that  after  the  expira- 
tion of  market  hours  every  person  having  any 
product  or  article  for  safe  shall  remove  the 
same  from  the  market  place.  On  account  of 
this  last  provision,  the  complainants  com- 
plain that  they  are  forced  to  haul  their  meats 
to  and  from  the  market  at  great  trouble,  ex- 
pense, and  annoyance.  That  on  account  of 
the  restrictions  and  hindrances  above  men- 
tioned, although  the  market  hours  constitute 
the  principal  portion  of  the  day  when  the 
people  have  ordinarily  been  accustomed  to 
make  their  purchases  of  meat,  yet  the  sales 
at  the  market  do  not  constitute  one  half  of 
the  sales  at  retail  made  after  market  hours  at 
the  complainants'  respective  places  of  busi- 
ness elsewhere  in  the  town,  so  that  a  large 
part  of  their  capitsi  and  time  are  wasted 
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during  market  hours.  That  the  ordinance 
farther  provides  ''that  a  license  shall  be  im- 
posed on  butchers  or  others  who  have  no  stall 
in  the  market  and  who  shall  sell  from  any 
shop  or  wagon  (other  than  nonresidents  sell- 
ing meats  of  their  own  raising)  ;  and  no 
license  shall  be  issued  lor  less  than  five  hun- 
dred dollars."  This,  it  is  alleged,  is  a  dis- 
crimination in  favor  of  the  producers,  of  meat 
raised  in  the  country  tributary  to  Macon, 
and  against  meat  producers  who  make  their 
products  in  the  western  markets,  and  ship 
them  for  sale  to  G^rgia. 

The  license  tax,  exclusive  of  the  market 
ordinance,  for  the  year  1898  upon  wholesale 
dealers  in  meat,  selling  to  the  trade  only, 
is  $25. 

Complainants  aver  that  the  wholesale  meat 
trade  in  Macon  handles  western  meats  only. 
There  is  not  enough  meat  produced  in  the 
country  around  Macod  to  create  a  wholesale 
business,  and  the  tax  operates  to  put  a  burden 
upon  interstate  commerce  and  to  give  an  un- 
due advantage  to  dealers  in  meats  raised  near 
Macon.  If  the  complainants  should  not  rent 
a  stall  in  the  market  house  under  these  or- 
dinances, they  must  pay  a  license  of  $500, 
even  though  they  sell  only  after  the  market 
hours  are  over,  while  farmers  from  the  sur- 
rounding country  may  retain  meats  brought 
into  the  city  without  any  license  whatever. 
The  market  ordinance,  undertaking  to  prevent 
the  sale  of  meat  on  the  streets  of  the  city  of 
Macon  outside  of  market  hours  expressly 
recognizes  such  sales.  It  is  not,  thererore,  an 
ordinance  intended  to  prevent  the  selling  of 
meats  on  any  particular  street  or  in  any  par- 
ticular locality.  Nor  does  it  provide  for  the 
inspection  of  meats  elsewhere  than  at  the 
market,  and  in  point  of  fact  the  ofiQcials  of 
the  city  have  at  no  time  undertaken  to  inspect 
meats  elsewhere  than  in  the  market  house. 
It  is,  then,  not  an  ordinance,  made  for  the 
protection  of  health,  or  for  the  inspection  of 
meats,  or  for  compelling  the  sale  of  meats 
in  a  particular  locality,  which  might  be  done 
under  the  exercise  of  the  police  power;  but 
that  under  the  guise  of  police  regulation,  it 
is  an  ordinance  wholly  for  the  collection  of 
a  revenue.  That  as  such  it  is  in  violation 
of  the  constitution  of  the  state  of  Georgia 
and  of  the  United  States,  in  that  it  pre- 
scribes a  cheaper  license  tax  for  those  who 
sell  in  the  market  and  at  their  regular  place 
of  business,  than  for  those  who  sell  at  their 
regular  place  of  business,  and  no  tax  at  all 
for  farmers  selling  in  the  city  after  market 
hours,  while  handlers  of  western  meats,  not 
stall  holders,  must  pay  a  tax  of  $500  to  sell 
in  the  city  after  market  hours.  The  consti- 
tution of  the  state  of  Georgia  provides  that 
''all  taxation  shall  be  uniform  upon  the  same 
class  of  subjects.**  The  Constitution  of  the 
United  States  provides  that  "  the  citizens  of 
the  different  states  shall  be  entitled  to  the 
equal  protection  of  the  laws.** 

One  of  the  complainants,  W.  L.  Henry, 
has  already  been  arrested  for  offering  whole- 
some western  meats  for  sale  at  his  place  of 
business  and  selling  during  market  hours, 
and  was  tried  before  the  recorder  of  the  mayor 
and  council  of  the  city  of  Macon,  on  the 
charge  that  he  had  sold  meat  at  his  said  place 
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of  business  during  the  aforesaid  market 
hours,  and  was  lined  $25  and  costs.  Thid  wa» 
appealed  to  the  supreme  court  of  the  stata^ 
which  court  held  that  the  ordinance  was 
valid.  The  mayor  and  council  of  the  city 
of  Macon  threaten  to  continue  to  arrest  and 
fine  complainants  every  time  they  undertake 
to  sell,  or  offer  for  sale,  during  market  hours, 
any  meats,  at  their  said  places  of  business. 

Complainants  further  aver  that  they  will 
each  be  damaged  in  very  large  amounts,  ex- 
ceeding the  sum  or  value  of  $2,000,  exclusive 
of  costs. 

The  bill  prays  that  the  court  will  grant  a. 
writ  of  injunction  perpetually  enjoining  and 
restraining  the  defendants,  their  clerks,  at- 
torneys, agents,  servants,  and  employes  fronri 
enforcing  or  endeavoring  to  enforce  against 
complainants  any  penalty  provide  in  said 
ordinances  for  selling  or  offering  for  sale  any 
of  said  meats  at  their  respective  places  of 
business  or  elsewhere  in  the  city  of  Macon, 
otherwise  than  at  said  market  house,  or  from^ 
selling  their  meats  at  any  time  during  said 
market  hours ;  and  be  further  enjoined  from, 
collecting  or  attempting  to  collect  the  license 
fee  fixed  by  said  ordinances  for  the  sale  of 
meats  elsewhere  than  in  said  market  house ;. 
and  further  from  interfering  with  complain- 
ants for  selling  at  any  time  during  market 
hours  such  meats  as  they  may  have  to  offer 
for  sale,  to  all  persons  who  may  there  desire 
to  buy,  and  that  said  market  ordinances  may 
be  decreed  to  be  unconstitutional  and  voicL 
They  ask  for  a  provisional  injunction  pen^ 
dente  lite. 

The  mayor  and  council  of  the  city  of  Ma> 
con  demur  to  the  bill  for  want  of  jurisdic* 
tion  in  this  court  upon  the  ground  that  all 
the  parties  are  citizens  of  the  state  of  Georiria. 
and  further,  because  it  does  not  appear  that 
a  (question  is  raised  depending  upon  the  vio- 
lation of  any  part  of  the  Constitution  of  the 
United  States:  and  they  answer  that  they 
have  the  right  to  regulate  the  selling  of  meat 
in  the  city  of  Macon,  and  to  confine  the  sales 
thereof  to  the  market  house  in  said  city  dur- 
ing market  hours.  They  further  answer  that 
they  have  the  right  to  fix  a  license  for  the  sale 
of  meats  and  other  articles  in  said  city. 
They  deny  that  the  effect  of  the  licenses  se 
fixed  by  them  in  any  way  violates  the  Con- 
stitution or  the  statutes  of  the  United  States. 

No  preliminary  injunction  was  granted, 
and  the  facts  not  being  in  dispute,  the  court 
has  taken  under  advisement  the  matters  pre- 
sented by  the  bill,  the  answer,  and  the  de* 
murrer. 

Mr,  Marion  Erwin  for  complainants. 
Mr.  R,  W.  Patterson  for  defendanti. 

Speer,  J.,  delivered  the  following  opln*- 
ion : 

It  will  be  observed  from  the  ayerments  of 
the  bill  that  there  is  no  attempt  to  prohibit 
the  sales  of  meats  elsewhere  than  in  the 
market  house  of  the  city.  The  ordinances  in 
question,  therefore,  are  not  directed  towards 
the  avoidance  of  the  green  grocers  and  butcher 
shops.  It  cannot,  we  think,  be  denied  that 
it  is  within  the  power  of  the  city  to  fix  one 
or  more  localities  for  the  sale  of  meat     This 
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may  be  done  to  facilitate  inspection  but  since 
by  permission  of  the  city  a  very  larffe  amount 
of  the  meat  is  sold  at  the  butcher  shops,  and 
places  of  business,  elsewhere  than  in  the 
market,  it  is  evident  that  the  prohibition  of 
sales  during  market  hours  at  such  places  is 
noc  intended  to  prevent  sales  of  un-inspected 
meat.  It  is  true  it  appears,  in  .point  of  fact, 
that  the  city  authorities  do  not  inspect  meats 
except  at  the  market  house,  yet  the  ordi- 
nance authorizes  them  so  to  do.  After  provid- 
ing that  **no  person  shall  sell  any  article  not 
wholesome  for  food,"  it  provides  that  "the 
clerk  and  inspector  shall  seize  anv  such 
article  he  may  find  in  the  market  and  cause 
it  to  be  destroyed,  and  the  offender  shall  be 
punished,  etc."  The  meaning  of  the  word 
''market"  in  this  sense  cannot  be  market 
house,  but  in  its  broadest  sense  relates  to  and 
embraces  all  articles  of  food  offered  for  pur- 
chase  or  sale  in  the  city.  The  city  law, 
therefore,  expressly  authorizes  the  mainte- 
nance of  butcher  shops  at  any  place  in  the 
city,  and  further  provides  for  the  inspection 
of  meats  at  such  places.  It  cannot  then  be 
aatisfactorilj  argued  that  these  regulations 
are  made,  either  to  compel  the  concentration 
of  the  meat  business  at  the  market  house  or 
to  facilitate  the  inspection  of  meats.  If  in 
order  to  facilitate  inspection,  the  ordinance 
bad  expressly  forbidden  the  sales  of  meata  in 
the  city,  elsewhere  than  at  the  market  house, 
it  mi|;ht  not  have  been  difficult  to  sustain  its 
constitutionality,  even  though  it  might  have 
^nravely  interfered  with  interstate  commerce. 
8uch  an  ordinance  would  seem  to  be  within 
the  legitimate  police  powers  of  the  city. 
Slaughter- HouK  Gcuei,  88  U.  S.  16  Wall.  86, 
21  L.  ed.  894 ;  Buttkev  Union,  8.  H.  A  L.  8. 
L.  Co.  V.  Chreaeent  City  L,  8.  L,  db  8,  H, 
Co.  Ill  U.  8.  746,  ^  L.  ed.  585.  But  the 
ordinance  not  being  of  this  character,  the  ar- 
gument in  its  support  based  upon  that  theory 
must  lofl^ically  fail.  Vide  opinion  of  Mr. 
Justice  Harlem  in  Minnesota  ▼.  Barber,  186  U. 
8.  329,  84  L.  ed.  461,  8  Inters.  Com.  Rep.  18.i. 
Vide  also  Spellman  v.  Hew  Orleans,  45  Fed. 
Bep.  8 ;  Ez  parte  Kieffer,  40  Fed.  Rep.  899. 

It  is  not  disputed  that  the  business  con- 
ducted by  the  complainants  is  almost  entirely 
that  of  selling  meats  raised  in  the  western 
states.  These  meats  are  transported  to  Macon 
and  stored  and  offered  for  sale  by  moans  of 
lefrigerating  apparatus.  Complainants  thus 
engaged  must  in  obedience  to  the  ordinance 
Tent  a  stall  in  the  market  and  pay  $150  there- 
for. They  must,  if  engaged  as  wholesale 
dealers,  also  pay  a  license  tax  of  |35  for  the 
pfivilege  of  carrying  on  their  business. 
From  these  burdens,  one  who  deals  in  meats 
produced  in  the  surrounding  country  is 
wholly  exempt.  Not  only  is  this  true,  but 
in  the  most  important  hours  for  that  purpose, 
during  the  day,  the  complainants  are  denied 
ike  right  of  making  sales  of  any  amount,  for 
the  reason  that  their  places  of  business  else- 
where than  in  the  market  house  must  be 
closed,  and  in  the  market  house  they  are  per- 
mitted to  sell  to  any  one  person  no  more  than 
enough  for  consumption  in  one  day,  while 
this  is  true,  the  producers  of  meat  in  this 
state  may  sell  beiore  and  after  market  hours 
any  amount  they  please,  without  the  imposi- 
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tion  of  any  tax  or  license  charge  whatever. 
It  cannot  be  denied  that  the  effect  of  this  dis- 
crimination operates  severely  against  the  sale 
of  meat  produced  in  other  states,  and  what- 
ever may  be  the  power  of  the  city  govern- 
ment to  discriminate  between  the  .producer* 
of  meat  in  the  surround! og  country,  and  those 
who  sell  the  same  meat  in  the  city,  they  have 
no  power  to  make  a  regulation  which  oper- 
ates in  favor  of  home  products  and  against 
the  production  of  other  states,  and  such  reg- 
ulations are  in  contravention  of  the  Consti- 
tution of  the  United  States.  Nor  does  it 
matter  how  such  regulations  are  denominated 
or  how  they  are  expressed.  In  the  case  of 
Welton  ▼.  Mimmri,  91  U.  8.  275.  28  L.  ed. 
847,  it  was  declared  by  the  Supreme  Court 
that  a  license  tax,  required  for  the  sale  of 
goods  is  in  effect  a  tax  upon  the  goods  them- 
selves; and  further  that  the  statute  of  Mis- 
souri which  required  the  payment  of  a  li- 
cense tax  from  persons  who  deal  in  the  sale 
of  goods,  wares,  and  merchandise,  which  are 
not  the  growth,  produce,  or  manufacture  of 
the  state,  by  going  from  place  to  place  to  sell 
the  same  in  the  state  and  requires  no  such 
license  tax  from  persons  sellincr  in  a  similar 
way  goods  which  are  the  growtH,  produce,  or 
manufacture  of  the  state,  is  in  conflict  with 
the  power  vested  in  congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states.  Tney  hold  further  that  this 
power  protects  property,  **  which  is  trans- 
ported as  an  article  of  commerce  from  for- 
eign countries,  or  among  the  states,  from 
hostile  or  interfering  state  legislation  until 
it  has  mingled  with  or  become  a  part  of  the 
general  property  of  the  country,  and  pro- 
tects it  even  after  it  has  entered  a  state  fron^ 
any  burdens  imposed  by  reason  of  its  for- 
eign origin."  The  decision  itself  was  pro- 
nounced by  that  venerable  and  illustrioua 
jurist,  Mr.  Justice  Field,  who  for  years  haa 
devoted  his  undoubted  genius  to  an  unswerv- 
ing defense  of  what  he  has  deemed  to  be 
the  rights  of  the  states  against  encroach- 
ments of  the  national  authority.  It  will 
not  be  denied  he  declares  that  that  portion 
of  commerce  with  foreign  countries  and  be- 
tween the  states  which  consists  in  the  trans- 
portation and  exchange  of  commodities  ia 
of  national  importance,  and  admits  and  re- 
quires uniformity  of  regulation.  The  very 
object  of  investing  this  power  in  the  general 
government  was  to  insure  this  uniform- 
ity against  discriminating  state  legislation. 
Tne  depressed  condition  oi  commerce  and  the 
obstacles  to  its  growth  previous  to  the  adop- 
tion of  the  constitution,  from  the  want  of 
some  single  controlling  authority,  has  been 
frequently  referred  to  by  this  court  In  com- 
menting upon  the  power  in  question.  **It 
was  regulated,"  says  Chief  Justice  Marshall, 
in  delivering  the  opinion  in  Brown  v.  Mary- 
land, **\>y  lOTeigu  nations,  with  a  single 
view  to  their  own  interesta;  and  our  dis- 
united efforts  to  counteract  their  restrictions 
were  rendered  impotent  by  want  of  com- 
bination. Congress  indeed,  possessed  the 
power  of  making  treaties;  but  the  inability 
of  the  federal  government  to  enforce  them 
became  so  apparent  as  to  render  that  power 
in  a  great  degree  useless.    Those  who  felt 
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the  injury  arising  from  this  state  of  things, 
and  those  who  were  capable  of  estimating  the 
influence  of  commerce  on  the  prosperity  of 
nations,  perceiyed  the  necessity  of  giving  the 
•control  of  this  important  subject  to  a  single 
government.  It  may  be  doubted  whether 
:any  of  the  evils  proceeding  from  the  feeble- 
ness of  the  federal  government  contributed 
more  to  that  great  revolution  which  intro- 
•duced  the  present  system  than  the  deep  and 
general  conviction  that  commerce  ought  to 
be  regulated  by  congress. "  25  U.  S.  12  Wheat 
446,  6  L.  ed.  688.  He  continues:  ''The 
power  df  the  state  to  exact  a  license  tax  of 
4Uiy  amount  being  admitted,  no  authority 
would  remain  in  the  United  States  or  in  this 
•court  to  control  its  action,  however  unreason- 
able or  oppressive.  Imposts  operating  as  an 
absolute  exclusion  of  the  goods  would  be 
possible,  and  all  the  evils  of  discriminating 
«tate  legislation,  favorable  to  the  interests  of 
one  state  and  injurious  to  the  interests  of 
other  states  and  countries,  which  existed  pre- 
vious to  the  adoption  of  the  constitution, 
might  follow,  and  the  experience  of  the  last 
fifteen  years  shows  would  follow,  from  the 
action  of  some  of  the  states. "  What  a  state 
may  not  do,  it  may  not  authorize  a  city  to 
do.  Mr.  Justice  Miller  in  his  luminous  and 
valuable  lectures  on  the  Constitution,  upon 
exhaustive  consideration  of  authority  ex- 
presses the  6iime  conclusions.  Miller,  Const. 
i§  9.  483-478. 

In  the  case  of  Voight  v.  WrigU,  141  U.  8. 
62,  85  L.  ed.  688,  the  Supreme  Court  passed 
on  this  state  of  facts :  The  state  of  Virginia 
had  enacted  a  statute  which  provided  that  all 
flour  brought  into  the  state  and  offered  for  sale 
therein  shall  be  reviewed,  and  have  the  Vir- 
ginia inspection  marked  thereon,  and  im- 
posing a  penalty  for  offering  such  flour  for 
■sale  without  such  review  or  inspection.  The 
oourt  held  this  to  be  repugnant  to  the  com- 
merce clause  of  the  constitution,  because  it  is 
a  discriminating  law,  requiring  the  inspec- 
tion of  flour  brought  from  other  states  when  it 
is  not  required  for  flour  manufactured  in 
Virginia. 

In  the  case  of  Brimmer  v.  Bebman,  188  U.  S. 
78,  84  L.  ed.  862,  8  Inters.  Com.  Rep.  485,  Mr, 
Justice  Harlan  delivering  the  opinion  of  the 
•court  remarked  :  **  Undoubtedly  a  state  may 
■establish  regulations  for  the  protection  of  its 
people  against  the  sale  of  unwholesome 
meats,  provided  such  regulations  do  not  con- 
Hict  with  the  powers  conferred  by  the  consti- 
tution upon  congress,  or  infringe  on  those 
granted  and  secured  by  that  instrument.  But 
ft  may  not  under  the  guise  of  exerting  its 
police  powers  enact  inspection  laws  and  make 
^discriminations  against  the  products  and  in- 
dustries of  some  states  in  favor  of  the  pro- 
ducts and  industries  of  its  own  or  other  states. 
The  owner  of  the  meats  here  in  question,  al- 
thouc^h  they  were  from  animals  slaughtered 
in  Illinois,  had  the  right  under  the  constitu- 
tion to  compete  in  the  markets  of  Virginia 
upon  terms  of  equality  with  the  owners  of 
lixe  meats  from  animals  slaughtered  in  Vir- 
ginia or  elsewhere  within  one  hundred  miles 
from  the  place  of  sale.  Any  regulation 
which,  in  terms  or  by  its  necessary  operation 
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denies  this  equality  fn  the  markets  of  tte 
state  is,  when  applied  to  the  people  and  the 
products  or  industries  of  other  states,  a  direct 
burden  upon  commerce  among  the  states  and 
therefore  void.  **  Of  this  case  we  may  eaj, 
in  the  language  of  Justice  Bradley :  **  The 
decision  in  the  case  is  so  directly  apposite  to 
the  present  that  it  is  unnecessaiy  to  prolonr 
the  discussion  or  to  cite  further  authorities.* 
Voight  V.  Wright,  supra. 

It  is  clearly  evident  that  the  local  refla- 
tions of  the  citv  of  Macon,  imposing  a  tax 
of  $500,  or  $150  and  other  restrictions  on  the 
selling  of  western  meats  and  nothing  of  the 
kind  on  the  sale  by  producers  of  their  own 
meats  raised  in  this  state,  by  its  necessary 
operation,  denies  to  the  former  equality  in 
the  markets  of  his  state  and  is  a  direct  burden 
upon  the  commerce  among  the  states  and  is 
therefore  void.  See  also  Hannibal  dSt.  J.  R. 
Go,  V.  Huseny  95  U.  6.  465.  24  L.  ed.  527. 
The  language  of  the  ordinance  is :  "  All  per- 
sons not  renting  a  stall  at  the  market  for  the 
sale  of  meat,  and  who  shall  sell  anv  kind  of 
meat  on  the  streets  of  the  city  of  Macon  at 
any  time  during  the  day  or  night,  shall  pay 
a  license  tax  of  $500  per  annum,  such  license 
to  be  paid  in  advance :  Provided  this  section 
shall  not  supply  to  farmers  bringing  into  the 
city  for  the  purpose  of  sale  the  flesh  of  any 
animal  raised  by  themselves  after  market 
hours,"  and  the  Tax  Ordinance  of  1898,  as 
follows :  ''Be  it  ordained  by  the  mayor  and 
council  of  the  city  of  Macon  and  it  is  hereby 
ordained  by  authority  of  the  same,  that  the 
following  licenses  and  special  taxes  shall 
be  leviQcT and  collected  in  the  city  of  Macon 
for  tiie  year  1898 :  Butchers  and  others  who 
have  no  stall  in  the  market  and  who  shall 
sell  from  shop  or  wacon,  other  than  nonresi- 
dents selling  meats  of  their  own  raising,  and 
no  license  shall  issue  for  less  than  five  hun- 
dred dollars."  It  is  true,  the  tax  ordinance 
excepts  from  its  verbal  operation  ''nonresi- 
dents selling  meats  of  their  own  raising, "  but 
since  it  is  evident  that  only  persons  who  can 
avail  themselves  of  this  privilege  are  non- 
residents who  live  in  the  immediate  vicinity 
of  Macon,  it  effectually  excludes  meat  pro- 
ducers from  all  the  other  states. 

Nor  is  this  conclusion  to  be  avoided  merely 
because  this  enactment  purports  to  apply 
alike  to  the  vendors  of  meat  in  this  state  as 
well  as  to  meats  produced  in  other  states,  for 
''the  burden  imposed  by  a  state  upon  inter- 
state commerce  is  not  to  be  sustained  simply 
because  the  statute  imposing?  it  applies  alike 
to  the  people  of  all  the  states,  including  the 

Seople  of  the  state  enacting  such  statute!* 
\rimmer  v.  Eebman,  supra. 
The  case  of  Osborne  v.  Mobile,  83  U.  8.  16 
Wall.  479.  21  L.  ed.  470,  which  seems  to 
hold  a  contrary  doctrine,  has  been  overruled 
in  later  decisions.  See  LeUmp  v.  Mobile,  127 
U.  6.  640,  82  L.  ed.  811,  2  Inters.  Com.  Rep. 
\M\As1iery,  Texas,  128  U.  8.  129.  82  X..  ed. 
868,  2  Inters.  Com.  Rep.  241 ;  Grutchtr  t. 
Kentucky, *iA\  U.  8.  47,  85  L.  ed.  649. 

It  follows  also  that  the  wholesale  tax  for 
the  business  of  meat  selling  within  the  city 
of  Macon  is  void,  the  evidence  showing  that 
this  business  depends  entirely  upon  the  sale 
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of  western  meats,  tTiere  helng  no  pretense  of 
imposing  a  tax  on  home-ouule  meats  sold  in 

For  the  foregoing  reasons  the  defendants 
must  be  enjoin^  from  collecting  these  taxes. 
Because  their  regulations  are  also  unconsti- 
tutional as  imposing  an  unlawful  restriction 
upon  commerce  between  the  states,  they  must 
be  restrained  from  enforcing  or  endeavoring 
to  enforce  the  penalties  provided  in  the  or- 
dinances for  sellinff  or  offering  for  sale  their 
meats  at  their  regmar  places  of  business,  or 
elsewhere  in  the  city  of  Macon,  otherwise 
than  at  the  market  house,  and  from  selling 
their  meats  at  any  time  during  market  hours, 
•s  prohibited  in  said  ordinances,  and  from 


collecting  or  attempting  to  collect  from  com* 

Slainants  the  license  lee  fixed  by  such  or* 
inanoes,  for  the  sale  of  meats  elsewhere  than 
in  the  market  house ;  and  must  be  further  en- 
joined from  preventing  the  complainants, 
who  have  rented  stalls  at  the  market  house, 
from  selling  at  the  market  house  as  much  of 
their  meats  as  thev  may  have  the  opportunity 
to  sell  to  any  and  all  persons  who  may  there 
desire  to  buy.  That  in  so  far  as  the  said 
market  ordinances  are  intended  to  support 
these  restrictions  they  are  unconstitutional 
and  void. 

Zet  the  demwrerbe&vemUed,  and  thsannott 
b$  declared  inavJ/kienL 
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David  M.  WADEINS  ei  al.,  Appte., 

V. 

Carey  WATSON  et  ok 
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Statatory  authority  to  »  married  womp 
an  to  eonvey  her  separate  property 

by  Joining  with  ber  husband  will  not  extend  to 
an  implied  oovenant  of  warranty  bo  as  to  make 
such  deed,  at  least  in  the  abflenoe  of  an  express 
covenant,  operate  on  an  after-aoquired  Interest 
fta  tbe  property,  when  she  owned  only  an  und^ 
vided  portion  at  tbe  time  of  the  con  veyanoa 
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AUESTIONS  certified  hj  the  court  of  Civil 
Vl  Appeals  for  tbe  Yiiih  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme  Court 
in  an  action  brought  to  try  title  to  certain  real 
estate,  in  which  verdict  and  ludffroent  had 
been  rendered  in  favor  of  defenoantSb  AH' 
eteers  returrted  favorable  to  plaintiff^. 

The  facts  are  stated  in  tne  opinion. 

Meure,  R.  R.  Haslewood.  G.  H.  Smith, 
and  Sehlnter  A  AUday*  for  appellants: 

A  deed  which  contains  no  covenants  of 
warranty,  and  which  contains  no  recital  or 
affirmation,  expressed  or  implied,  that  the 
grantor  is  seised  of  tbe  entire  estate  in  the 
property  conveyed,  will  not  pass  an  after-ao- 
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Viym.— Effect  of  covenants'  of  married  women  and 
thebr  estAjpi^el  Ly  deed  or  mortoaoc* 

LiabUUv  on  eovenanU 

A  married  woman  Is  not  llabie  on  ber  covenants 
to  a  deed  ormort^rage  made  jointly  by  herself  and 
husband  in  tbe  absence  of  statute  imposing  such 
liability.  Benton  County  v.  Rutherford,  83  Ark. 
440:  WadleiKh  v.  Olines,  6  N.  H.  17.  23  Am.  Dec.  706: 
If  ioholson  v.  Hemsley.  3  Rarr.  A  MoH.  40O;  Aldririge 
▼.Burhson,  8  Blackf .  201;  Whitbeck  v.Ck)ok,15  Johns. 
•480, 8  Am.  Deo.  272;  Sawyer  v.  LltUe,  4  V t.  414; 
Fletcher  v.  Coleman,  2  Head,  884:  Foster  v.  Wilcox, 
10  B.  I.  448.  14  Am.  Rep.  €88:  Porter  v.  Bradley,  7 
B.  I.  S38;  Deanv.  Shelly,  67  Pa.  428,  96  Am.  Deo. 
286:  Falmouth  Bridge  Co.  v.  Tlbbatts.  16  B.  Mon. 
438;  Lyon  v.  Metcalf ,  12  Iowa,  98;  Strawnv.btrawn, 
60  Dl.  83;  Coloord  v.  Swan,  7  Mass.  281;  Sheiton  v. 
Deerlnff ,  10  B.  Hon.  406;  Den  v.  Crawford,  8  N.  J.  L. 
108. 

And  the  same  was  stated  In  NunnaBy  v.  White,  8 
Het.  (Ky.)  608,  but  was  not  the  question  decided. 

And  the  same  was  stated  in  Barker  v.  Circle,  00 
Ho.  258,  but  the  court  held  in  that  case  that  she  had 
not  acquired  a  paramount  title  but  aim pl>  the  legal 
title  after  ehe  had  conveyed  the  equitable  title  by 
-deed  of  trust,  and  In  such  a  case  the  trustee  took  all 
ber  estate  and  the  subsequent  deed  to  her  Inured  to 
•the  vendee  under  her  deed  of  trust. 

And  Beal  v.  Beal,  79Ind.  280,  holds  that  while  1 
Ind.  Rev.  Stat.  1870,  p.  888.  provides  that  a  wife  is 
not  bound  by  the  oovenant  in  her  deed,  yet  If  she 
■«md  ber  husband  convey  by  warranty  her  land  and 
t«ke  a  note  for  the  purchase  money  when  she  had 
^no  title  to  part  of  the  same,  she  is  estopped  from 
taking  advantage  of  her  own  wrong  and  there 
4s  a  failure  of  consideration  for  the  note. 

But  in  Wotton  v.  Hele,  8  Saund.  180,  1  Mod.  281. 
whfoh  was  a  traoafer  by  fme  and  recovery,  it  was 
held  that  a  warranty  by  husband  and  wife  annexed 


to  an  estate  for  years  In  the  feme  wllllblnd  her,  and 
an  action  of  covenant  will  lie  against  her  after  his 
death,  the  report  saying  the  court  all  thought  an 
action  **well  lay  against  the  defendant  on  her  war- 
ranty in  the  fine  althougb  she  was  a  covert-baron 
and  they  did  not  make  any  scruple  of.  it.**  The 
transfer  by  fine  and  recovery  was  abolished  in 
England  by  Stat.  8*4  Wm.  IV.,  chap.  74. 

And  in  Amos  v.  Cosby,  74  Ga.  706,  it  was  held  tbat 
a  married  woman  having  a  right  to  make  a  lolnt 
warranty  deed  with  her  husband.of  a  homestead  set 
apart  to  bim  under  the  Act  of  1868,  is  equally  bound 
on  her  covenant  of  warranty  against  prior  liens,  as 
she  was  a  usee,  and  not  a  surety  of  the  husband. 

This  case  aeems  to  be  exceptional  and  it  neither 
cites  any  authorities  nor  diaousBes  the  queeiion 
further  than  Is  stated. 

And  tn  Arthur  v.Ca  verly  (Mi<di.)  Dec.  8, 1888,  it  was 
held  that  a  married  woman  uniting  with  her  bus. 
band  in  a  warranty  deed  of  his  property  is  liable  on 
the  oovenant  where  she  obtains  all  the  oonsidera- 
tlon,  which  in  that  case  was  a  conveyance  to  her 
of  other  property.  This  was  on  the  ground  that 
she  was  contracting  with  respect  to  property  to  be 
held  by  her  as  separate  property  and  which  may  be 
bound  by  her  oontraot  in  Michigan. 

And  in  Hobbs  v.  King,  2  Met.  (Ky.)  189,  while  It 
was  said  tbat  a  feme  eooert  cannot  bind  herself  by 
warranty,  yet  it  was  held  that  she  has  power  to 
convey  and  pass  over  her  estate,  and  her  grantor 
by  warranty  will  be  bound  to  her  grantee  under 
her  warranty. 

But  under  Iowa  Bev.  Stat.  1870,  •  2806,providitMr 
that  contracts  may  be  made  by  the  wife  as  though 
she  was  single,  a  married  woman  is  liable  on  her 
covenants  of  warranty  in  a  deed  of  her  own  land» 
Biehmond  v.  TlbUes,  26  Iowa,  474. 

And  she  is  thus  liable  in  Massaobnsetts  since  tb* 
Actof  184ft.    fiasfordv.  Pearson,  7  Allen,  6ML 


See  also  32  L.  R.  A.  201. 
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quired  title,  nor  estop  the  ffrantor  nor  those 
daimihe  under  him  from  claiming  the  after- 
acquired  title,  although  such  deed  assumes  to 
convey  the  entire  estate  by  metes  and  bounds. 

Sayles,  Civ.  Stat.  aru.  660,  567;  March  v. 
^Buyier,  60  Tex.  243;  Rawle,  Covenants  for 
Title,  411;  Tiedeman,  Real  Prop.  729;  Bige- 
low.  Estoppel,  887-889;  2  Herman,  Estoppel, 
p.  742,  par.  607;  Ja4ihion  v.  Wright,  14  Johns. 
193;  Jackion  v.  Hubble,  1  Cow.  616;  Smiley  v. 
Fries,  104  111.  420;  Clark  ▼.  Baker,  14  Cal.  612, 
76  Am.  Dec.  449,  and  authorities  cited;  ¥011* 
Renssdaer  v.  Kearney,  62  U.  8. 11  How.  297, 
18  L.  ed.  708;  French  ▼.  8peneer,  62  U.  8.  21 
How.  228. 16  L.  ed.  97. 

If  Amos  Morrill  knew,  or  under  all  the  cir- 
cumstances ought  to  have  known,  that  Lillias 
Wadkins  only  owned  an  undivided  one-half 
interest  in  the  land  she  assumed  to  convey, 
then  Lillias  Wadkins  and  those  claim inj^  un- 
der her  would  not  be  estopped  from  claiming 
the  after-acquired  title. 

Bigelow,  Estoppel,  4th  ed.  608;  2  Devlin, 
Deeds,  1000;  Campbell  v.  Boaeh,  45  Ala.  667. 

Where  an  interest  i>a6se8  by  a  deed  no 
estoppel  arises. 

Tiedeman.  Real  Prop.  728,  and  authorities 
cited;  Herman,  Estoppel,  26,  and  authorities 
dted;  House  ▼.  MeOarmick,  67  N.  Y.  810. 

A  valid  deed  of  a  married  woman  estops  her 
only  from  denying  it  to  be  a  conveyance;  she 
is  not,  unless  she  can  contract  independently, 
estopped  by  her  covenants  therein,  and  is  not 
estopped  from  setting  up  an  after-acquired 
title. 

14  Am.  A  Eng.  Encyclop.  Law,  pp.  689,  640, 


under  the  head  of  EstoppeU  by  deed;  Prettan  ▼» 
Means,  66  Md.  476;  Den  v.  Demarest,  1  N.  J» 
L.  626;  Jackson  v.  VandtrJieyden,  17  Johns. 
167,  8  Am.  Dec  878;  Wight  ▼.  Sftato,  5  Cush. 
66,  67. 

The  deed  of  a  married  woman  to  her  separ* 
ate  property  will  not  estop  her  or  those  claim- 
ing under  her  from  claiming  an  after  acquired 
title  unless  the  deed  contains  covenants  of 
warranty. 

2  Herman,  Estoppel,  p.  715,  par.  6S2. 

A  married  woman  or  those  claiming  under  her 
cannot  be  estopped  from  claiming  her  separate 
property  which  has  not  been  conveyed  in  the 
mode  pointed  out  by  the  statute  except  vhere 
she  has  been  guilty  of  actual  (intentionali 
fraud. 

Borry  ▼.  Donley,  26  Tex.  788;  Fitzgerald  v. 
Turner,  48  Tex.  82;  Johnson  y, Bryan,  62  Tex. 
628;  Steed  v.  Petty,  66  Tex.  490;  Bigelow» 
Estoppel,  580. 

Mr,  £•  G.  Mel«eaa»  for  appellee: 

When  a  married  woman  joined  by  her  hus- 
band executes  and  delivers  a  deed  to  her  sepa- 
rate real  estate,  in  which  she  conveys  the  land 
itself  as  distinguished  from  conveying  her  in- 
terest in  the  land  for  a  valuable  consideration, 
and  she  and  her  husband  acknowledge  the 
same  with  all  the  formalities  of  law,  such  a 
deed  will  convey  any  title  afterwards  acquired 
by  inheritsnce  to  the  same  land,  whether  said 
deed  contains  a  covenant  of  warranty  or  not; 
and  she  and  her  heirs  are  estopped  from  set- 
ting up  such  after- acquired  title  against  her 
grantee  and  those  claiming  under  such 
grantee. 


And  she  is  also  thus  liable  in  Illinois  slnoethe  Act 
of  1874,  and  N.  Y.  Act  IMS,  Laws  (B,  p.  818,  chap- 
17^  makes  oovenantB  in  deeds  obligatory  on  mai^ 
ried  women. 

Indiana  1  Qavln  ft  Hord  Stat.  258,  provided  that 
a  joint  deed  shall  pass  her  lands  but  not  bind  her  to 
any  covenant  therein. 

Andtnd.  Bev.  SUt.  1881.  1 6117,  provides  that  a 
married  woman  may  be  bound  by  an  estoppel  like 
any  other  person. 

Estovvel  hyrecttdl. 

It  seems  that  a  married  woman  is  not  estopped 
as  against  a  fraudulent  purchaser,  by  recitals  In 
her  deed  stating  that  it  was  made  with  full  knowl- 
edge of  her  rlffhts,  and  under  the  advice  of  able 
counseL    H  ickman  v.  Stewart,  69  Tex.  256. 

Or  by  recitals  in.  a  mortgage  that  advances  had 
been  made,  where  authority  had  been  conferred  on 
her  to  mortgage  her  estate  for  certain  advances. 
Patterson  v.  Fraser,  6  La.  Ann.  688. 

And  is  not  estopped  by  recitals  in  a  deed  of  trust 
from  showing  that  the  consideration  was  a  debt  of 
her  husband  and  not  her  own.  Bank  of  America 
V.Banks,  IQl  U.  S.  240, 26  L.  ed.  860. 

But  in  Jones  v.  Frost,  L.  R.  7  Ch.  App.  778,  42  L. 
J.  Cb.  47, 27  L.  T.  N.  a  466, 20  Week.  Hep.  1025,  it  was 
stated  that  the  recital  in  a  deed  by  a  married  wom- 
an, that  her  father  was  dead  and  that  she  conveyed 
all  Interest  coming  through  him,  would  bmdher  as 
If  she  was  a  ftme  sole,  but  this  was  not  the  question 
decided  in  that  case. 

JBstoppel  hu  townaant  from  aib(iairino  superior  iUXe, 
There  is  some  conflict  of  authority  as  to  the  es- 
toppel of  a  married  woman  In  a  covenant  of  war- 
ranty, some  cases  holding  that  a  wife  uniting 
wltli  a  huslMind  in  a  warranty  deed  of  his  land  is  not 
estopped  from  acquiring  a  superior  outstanding 
itle.    0*Neil  v.  V aoderburg,  25  Iowa,  104s  Chllds  v. 
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MoChesney,  20  Iowa,  481, 80  Am.  Dec.  64S;  Scfaalfner 
V.  Qrutzmacher.  6  Iowa,  187;  Edringtoo  v.  Jefferson, 
58  Ark.  545:  Jackson  v.  Vanderheyden,  17  Johns. 
107. 8  Am.  Dec.  878;  Griffin  v.  Sheffield,  38  Misa.  869, 
77  Am.  Dec.  646;  Sanf  ord  v.  Kane,  8  L.  B.  A.  7U^ 
138  ILL  100.  ar g  24  111.  App.  604. 

In  this  last  case  she  joined  in  the  warranty  solely 
to  pass  her  dower. 

And  a  covenant  made  In  New  York  by  a  married 
woman  in  a  deed  of  her  husband^s  property  in  New 
Jersey  will  not  estop  her  from  taking  and  assign- 
ing a  prior  mortgage.  Wilson  v.  King,  28  N.  J.  Bii» 
160. 

Under  the  New  Jersey  Act  of  1867,  she  may  now 
bind  herself  by  covenants  in  a  deed. 

And  a  purchase-money  mortgage,  made  by  the 
husband  and  wife  of  his  property,  will  not  estop 
her  from  acquiring  a  superior  title,  when  the  pur- 
chase-money mortgage  was  without  oonsideration, 
the  title  having  failed.  Goniales  v.  Hukll,  49  AJa. 
281.  20  Am.  Bep.  288. 

And  a  mortgieige  made  by  the  husband  and  wife 
to  a  third  party,  and  afterwards  assigned  to  her.  is 
a  prior  lien  over  a  subsequent  mortgage  made  by 
the  husband  and  wife,  when  such  mortgagee  had 
notice,  although  the  first  mortgagee  had  given  an 
agreement  to  allow  any  subsequent  mortgage  pri- 
ority, of  which  agreement  the  wife  had  uo  aotpsl 
knowledge  and  believed  she  was  only  releasing  ber 
dower  in  the  second  mortgage.  QiiUg  v.  Maaas,  2a 
N.  Y.  101. 

And  is  not  estopped,  by  the  covenants  of  a  mort- 
gage made  by  ber  husband  and  herself  on  bia  prop- 
erty to  secure  his  separate  debt,  from  aasertlng  a 
claim  of  title  accruing  to  her  from  a  different 
source.  So  In  the  foreclosure  of  a  senior  mortgage 
on  her  lots  Including  land  of  her  husband  for  hi* 
debt,  fthe  is  entitled  to  mve  his  land  sold  first  not- 
withstanding she  may  have  executed  with  her  bus- 
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Eichard9(m  ▼.  Levi,  67  Tex.  865;  Eodgers  t. 
Burchard,  84  Tex.  462,  7  Am.  Rep.  288;  Bige- 
low.  Estoppel,  pp.  883,  851,  852;  Van  Rensse- 
laer ▼.  Kearney,  52  U.  S.  11  How.  297, 18  L.  ed. 
703;  French  Y.  Spencer,  62  U.  8.  21  How.  240, 16 
L.  ed.  100;  Moore  v.  Crawford,  180  U.  S.  122. 
32  L.  ed.  878;  Uoe  w.  Oliver^  2  Smith,  Lead. 
Cas.  *775. 

A  covenant  of  warran^  Is  not  necessary  to 
estop  the  grantor  and  bis  heirs  from  setting  up 
an  ftfter-acquired  title  against  the  grantee.and 
his  privies. 

I)oe  V.  Oliver^  tupra. 

Under  our  statutes  a  marriedVoman  can  as 
effectually  convey  her  separate  estate,  when 
loined  by  her  husband  and  acknowledging  the 
instrument  with  all  the  formalities  of  law,  as 
she  could  as  2^  feme  sole, 

Kev.  Stat.  art.  559. 

The  fact  that  she  was  a  married  woman  at 
the  date  of  the  deed  does  not^therefore  prevent 
ber  from  being  estopped. 

Sayles,  Civ.  Stat,  art  659;  Ryan  v.  Maxey, 
43  Tex.  195;  Fitzgerald  ▼.  Turner,  48  Tex.  79; 
Ualton  V.  Evst,  22  Tex.  155;  Klein  v.  Glass,  58 
Tex.  44;  Clayton  ▼.  Frazier,  83  Tex.  99; 
.Equitable  Mortg.  Co,  ▼.  Norton,  71  Tex.  683; 
ScJiwartz  v.  7'exas  Hat.  Bank,  67  Tex.  217; 
Nash  ▼.  Spofford,  10  Met.  192,48  Am.  Dec. 
425;  Coleard  v.  Swan,  7  Mass.  291;  Rvss  v.  Al- 
paugh,  118  Mass.  869,  19  Am.  Rep.  464; 
Knight  v.  Thayer,  125  Mass.  25. 

Stayton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
Mrs.  Lillias  Wadkins,  joined  by  her  hus- 

band  a  JuDior  mortirage  on  his  land.  Trentman  v. 
Eldridge,  96  Ind.  fi26. 

So  a  married  womao  not  peisonaDy  bound  by  the 
oovenants  Id  a  mortgaffe  made  by  her  husband  and 
herself  is  not  estopped  from  claiming  the  title  to  a 
lot  obtained  in  exchange  for  a  part  of  the  mort- 
flraired  premises,  and  put  In  her  name  before  the 
mortfrasre  is  recorded,  altbourh  the  mortgage  to 
prior  In  date.   Beeves  v.  Howes,  lOi  Ind.  486. 

It  is  not  expressly  stated  whether  she  did  or  did 
not  Join  in  the  covenants. 

But  it  was  held  in  King  v.  Bea,  06  Ind.  1,  that  un- 
der the  statute  enabling  a  wife  to  pass  the  lands 
which  she  holds  in  her  own  right,  by  joining  with 
her  husband  in  the  conveyance  which  purports  to 
convey  the  entire  estate  therein,  she  is  estopped 
from  afterwards  setting  up  any  title  to  the  land 
whether  it  existed  at  the  time  of  the  conveyance  or 
was  subsequently  acquired. 

This  decision  is  orittclsed  In  the  main  case  and 
claimed  to  have  been  overruled  in  Snoddy  v.  Lea^ 
vitt,  105  Ind.  867,  which  holds  that  a  wife  joining  her 
husband  in  a  warranty  deed  of  his  land,  at  a  time 
when  she  was  not  liable  on  a  covenant  of  warranty* 
only  releases  her  inchoate  right  and  Is  not  estopped 
from  flcquiriug  title  subsequently  in  her  own  right. 

This  case  refers  to  King  v.  Bea,  supra,  and  says 
tlio  difference  Is  here  she  only  conveyed  her  in- 
choate rifrht.  but  questions  Scranton  v.  Stewart,  62 
Ind.  C8,  which  Intimated  that  she  might  be  efr- 
Sfrpped  by  deed. 

A.nd  Tost  V.  Hayes,  90  Ind.  418,  holds  that  where 
a  hUf'band  nnd  wife  conveyed  with  covenant  of 
wtirmuty  liis  land  after  it  had  been  sold  under  ex- 
ecution, their  vendee  took  her  inchoate  interest  of 
one  thira  which  under  Indiana  statutes  accrued  at 
the  expiration  of  the  time  for  redemption  under 
the  sale. 

And  it  was  stated  in  Maasie  v.  Sebastian,  4  Bibb, 

22  L.  R.  A. 


band,  executed,  with  all  the  formalities  nec- 
essary to  the  conveyance  of  her  separate  es- 
tate, a  deed,  the  material  parts  of  which  are 
as  follows :  "  Know  all  men  by  these  presents 
that  we,  Andrew  Jackson  Wadkins  and  Lil- 
lias Wadkins,  wife  of  said  Andrew  Jackson 
Wadkins,  and  also  heir  at  law  and  daughter 
of  William  Stoneham,  deceased,  and  his 
wife,  Eliza  Stoneham,  for  and  in  considera- 
tion of  ivro  hundred  and  fiftj[  dollars  paid 
us  by  Amos  Morrill,  the  receipt  whereof  is 
hereby  acknowledged,  have  granted,  bar- 
gained, sold,  and  releajsed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  and  release  unto 
the  said  Amos  Morrill  a  certain  tract  or 
parcel  of  land  situated  in  Grayson  county, 
Texas,  patented  to  Robert  Nail  '[here  follows 
a  complete  and  particular  description  of  the 
entire  tract  of  land,  the  title  to  one  half 
of  which  is  in  controversy,  by  metes  and 
bounds],  containing  eleven  hundred  and 
thirty-six  and  one  half  acres  of  land,  to  have 
and  to  hold  the  said  land,  together  with  all 
and  singular  the  appurtenances,  rights,  in- 
terests, and  hereditaments  to  the  same  belong- 
ing or  in  any  wise  incident  or  appertaining, 
unto  said  Amoa  Morrill,  his  heirs  and  as- 
signs, forever."  This  deed  was  signed  bv 
Lillias  and  her  husband,  both  making  their 
marks.  On  this  deed  the  court  of  civil  ap- 
peals certifies  the  following  questions :  (1) 
**  Where  a  married  woman  owned  as  her  sep- 
arate estate  an  undivided  one*half  interest  in 
a  tract  of  land  (her  brother  owning  the  other 
half),  and  such  married  woman,  joined  by 
her  husband,  conveyed  the  whole  estate  by 

488,  that  a  husband  and  wife  after  their  warranty 
deed  of  his  land  would  not  be  permitted  to  claim 
in  opposition  to  their  deed. 

And  it  Is  also  held  In  some  cases  that  a  married 
woman,  in  the  absence  of  statutory  provisions.  Is 
not  estopped  by  her  covenants  In  a  deed  or  mort- 
gage on  her  property,  from  subsequently  acquir- 
ing asuperior  title  to  the  same  property.  Carpen- 
ter V.  Schermerhom,  2  Barb.  Ch.  814,  5  L.  ed.  656; 
Domlnick  v.  Michael,  4  Sandf.  874:  Teal  v.  Wood- 
worth,  8  Paige,  470, 8  L.  ed.  S86;  Den  v.  Demarest,  21 
N.  J.  L.  625;  Preston  v.  Evans.  66  Md.  476. 

There  Is  some  conflict  on  tills  question  and  some 
states  have  taken  a  difFerent  view,  holding  that 
she  is  estopped  in  such  a  case.  Nash  v.  Spofford,  10 
Met.  198.  48  Am.  Dec.  426;  Hiil  v.  West,  8  Ohio,  222, 
81  Am.  Bee.  442. 

And  the  same  was  held  in  Kelson  v.  Harwood,  8 
Gall  (Va.)  842,  but  In  that  case  the  husband  was 
seised  of  an  estate  in  fee  tail  in  riffht  of  his  wife  and 
sold  the  same  givluir  bond  to  have  an  act  passed 
docking  the  entail,  and  then  husband  and  wife  con- 
veyed by  warranty,  and  an  act  was  passed  but  failed 
to  become  a  law,  by  dissolution  of  the  assembly, 
and  another  one  failed  because  the  governor  with- 
drew from  the  colony  and  the  decision  was  influ- 
enced larsrely  by  this. 

In  Fletcher  v.  Coleman,  2  Head.  884,  it  was  stated 
that  a  wife  joining  her  husband  in  a  covenant  of 
warranty  on  her  land  Is  only  bound  by  estoppel 
from  acquiring  other  title,  but  this  was  not  the 
question  Involved. 

She  Is  estopped  by  her  oovenants  from  procuring 
or  taking  a  superior  title  in  her  husband^s  land  or 
her  own,  where  the  statute  authorizes  her  to  con- 
tract as  a  feme  sole.  Sandwich  Mfg.  Co.  v.  Zellmer, 
48  Minn.  408;  Graham  v.  Meek,  1  Or.  335;  Terkes  v. 
Hadley,  2  L.  R.  A.  863, 6  Dak.  824;  Guertin  v.  Mom- 
bleau,  144  lU.  82. 
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.  «8tate.  In  states  where  such  laws  exist  the 
decisions  must  necessarily  be  other  than  can 
be  made  under  the  laws  of  this  state.  A  usa^e 
appears  to  have  been  established  in  Massa- 
chusetts during  its  early  colonial  period,  and 
before  the  enactment  of  statutes  conferring 
the  power,  under  which  it  was  held  to  be 
lawiul  for  married  women,  Joined  by  their 
husbands,  to  convey  their  lands.  This  usa^e, 
it  was  said,  **has  prevailed  without  inter- 
ruption beyond  the  memory  of  man ;  and  it 
cannot  now  be  disallowed,  without  shaking 
very  many  of  the  existing  titles  to  real  estate, 
and  it  must  now  be  considered  the  law  of 
the  land.  If,  therefore,  the  wife  will  vol- 
untarily join  with  her  husband  in  executing 
a  convevance  of  the  land,  she  is  bound  by 
her  deed,  so  far  as  it  operates  to  pass  her  es- 
tate. ...  To  hold  her  liable  on  the  cov- 
enants cannot  be  necessary  to  the  conveyance 
nor  beneficial  to  her  family,  but  may  be 
greatly  to  her  prejudice.  The  usage,  there- 
fore, has  never  extended  to  make  her  liable 
to  an  action  on  the  covenants  in  the  deed  fur- 
ther than  they  may  operate  by  way  of  es- 
toppel." Fowler  v.  Shearer,  7  Mass.  21.  In 
Colcord  ▼.  Swan^  which  was  an  action  for 
covenant  broken,  brought  upon  covenants  of 
warranty  contained  in  a  deed  made  by  hus- 
band and  wife,  purporting  to  convey  her 
land,  it  was  said  :  ''Her  executing  the  deed 
operates  the  conveyance  of  the  land  ;  but,  al- 
though she  is  estopped  by  her  covenants,  she 
is  not  answerable  in  damages  for  any  breach 
of  them."  7  Mass.  291.  These  cases  are  fre- 
quently cited  in  support  of  the  proposition 
tiiat  a  married  woman  is  estopped  by  her 
deed,  but  in  the  case  of  Wight  v.  5/taw,  6 
Oush.  66,  they  are  held  in  so  far  to  be  dicta.  It 
is  said  in  the  case  last  cited  that  ^  the  cases  of 
FowUr  ▼.  JSIieareVt  7  Mass.  14,  and  of  Colcord 
y.  Swan,  7  Mass.  291,  are  leading  cases  upon 
the  subject  of  conveying  the  lands  of  ^feme 
covert  and  the  origin  oi  the  New  England 
practice  of  conveying  the  wife's  land  by  a 
deed  of  husband  and  wife.  Language  is  used 
in  those  cases  which  might  seem  to  sanction 
the  principle  that  the  wife  would  be  estopped 
by  the  covenant  of  warranty  in  such  a  deed 
from  setting  up  an  after- acquired  title.  Nei- 
ther of  those  cases,  however,  called  for  any 
opinion  upon  that  point,  and  the  language 
is,  therefore,  mere  dicta.  The  first  was  an 
action  of  covenant  broken,  and  it  was  held 
that  the  wife  was  not  bound  by  such  cove- 
nant, and  that  an  action  was  not  maintainable 
against  her.  The  other  case  only  involved 
the  effect  of  such  conveyance  by  husband  and 
wife  of  her  land.  The  court  have  uniformly 
repudiated  any  liability  of  the  wife  on  her 
covenants,  and  this  would  seem  materially 
to  affect  her  liability  to  the  bar  of  estoppel 
which  is  supposed  to  result  therefrom.  The 
nature  of  this  estoppel,  and  the  foundation 
of  it,  were  distinctly  stated  in  the  case  of 
Comstoek'y.  Smith,  13  Pick.  117,  28  Am. 
Bee.  670.  The  prior  case  of  Ifash  v.  Spof- 
ford,  10  Met  193,  48  Am.  Dec.  425,  was  not 
noticed  in  the  opinion,  but  the  cases  are  not  in 
condict  when  the  fact  is  considered  that  the 
property  involved  in  the  case  last  named  was 
lie  Id  by  a  trustee  for  the  sole  and  separate 
use  of  the  wife.     As  to  such  equitable  sepa- 
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rate  estates,   a  different  rule  prevails;  the 
power  of  the  wife  in  such  cases  beings  flocli 
as  the  instrument  creating  the  estate  oonfeis 
upon  the  wife.    The  opinion  in    Wiffht  ▼. 
Shaw,  however,  did  cite  with  approval  tlie 
case  of  Jaekeon  ▼.    Vanderheydent  17  Johns. 
167,  8  Am.  Dec.  878,  upon  the  proposition 
that  a  covenant  of  warranty  does  not   eatop 
the  wife  from  asserting  an  after-acquired 
title.     The  opinion  in  Uomstock  v.  Sniith  so 
clearly  states  what  is  believed  to  be  the  true 
ground  on  which  one  who  has  conveved  land 
with  covenant  of  warranty  or  other  Tike  cot- 
enant  cannot  set  up  after-acquired  title  that 
an  extract  from  it  will  be  inserted  :    "Such 
new  title  will  inure  by  way  of  estoppel  to 
the  use  and  benefit  of  his  grantee,  his  heirs 
and  assigns.     This  principle  is  founded    in 
equity  and  justice,  as  well  as  the  policy  of 
the  law.    It  is  just  that  a  party  should  not 
be  permitted  to  hold  or  recover  an  estate  in 
violation  of  his  own  covenant ;  and  it  is  wise 
policy  to  repress  litigation,  and  to  prevent  a 
circuity  of  actions,  when  better  or  equal  jus- 
tice may  be  administered  in  a  single  suit. 
By  such  a  grant  with  general  warranty  notli- 
ing  passes,  nor,  indeed,  can  possibly  pass, 
excepting  the  title  which  the  grantor  has  at 
the  time  of  the  grant ;  but  he  is  estopped  to 
set  up  a  title  subsequently  obtained  by  him, 
because,   if  he  should  recover  against  his 
grantee,  the  grantee  in  his  turn  would  be  en- 
titled to  an  action  against  the  grantor  to  re- 
cover the  value  of  the  land.    The  principle 
of  estoppel,  therefore,  not  only  prevents  mul- 
tiplicity of  suits,  but  is  sure  to  administer 
strict  and  exact  justice;    whereas,    if   the 
granteo  were  driven  to  his  action  to  recover 
the  value  of  the  land,  exact  justice  might 
not  be  obtained,  because  the  land  might  pos- 
sibly not  be  estimated  at  its  just  value.     If, 
however,  the  grantee  were  not  entitled  to  re- 
cover the  value  of  the  land  on  the  grantor's 
covenant  of  warranty,  then,  in  such  a  case* 
it  is  obvious  that  this  species  of  estoppel 
would  not  be  applicable." 

The  laws  of  the  state  of  Ohio  permitting^ 
and  regulating  the  conveyance  of  lands  be- 
longing to  married  women  being  practically 
the  same  as  the  laws  in  force  in  this  state 
upon  that  subject  in  the  case  of  HiU  v.  Wett, 
8  Ohio.  225,  81  Am.  Dec.  442,  it  was  held 
tliat  a  married  woman  making  a  conveyance 
of  lands  in  accordance  with  the  law  could 
not  bind  herself  by  contract  further  than  this 
was  expressly  authorized  by  the  statute,  and 
that  she  could  not,  through  a  covenant  of 
warranty,  render  herself  liable  in  damages 
for  its  breach ;  but  in  that  case  it  was  held 
that  such  a  covenant  would  estop  her  from, 
asserting  after- acquired  title,  and  that  to  thist 
end  liability  to  damages  for  breach  of  cove- 
nant was  not  necessary.     The  Massachusetts 
cases  before  referred  to  are  cited  as  authority 
for  these  propositions. 

The  laws  in  force  in  Indiana  empowering 
married  women  to  convey  lands  belonging  to 
them,  and  prescribing  the  mode  in  which 
that  might  be  done,  at  the  time  the  facts  ac- 
crued on  which  the  decision  in  King  v.  Rea^ 
66  Ind.  17,  was  made,  are  understood  to  have 
been  practically  the  same  as  tlie  laws  in  force 
in  this  state  upon  that  subject.     A  married 
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woman  and  her  two  children  owned  as  ten- 
ants in  common  a  tract  of  land,  and  she,  in 
the  manner  prescribed  by  the  statute,  made 
a  deed,  in  which  her  husband  Joined,  that 
purported  to  convey  the  entire  interest  in  the 
land  with  warranty  of  title.  Subsequently 
one  of  her  children  died,  and  she  was  one  of 
the  heirs,  and  the  question  was  whether  she 
was  estopped  from  asserting  title  thus  ac- 
quired, and  it  was  held  that,  **  where  a  mar- 
ried woman  joins  with  her  husband  in  a  con- 
veyance of  lands  held  in  her  own  right, 
which  purports  to  convev  the  entire  estate 
therein,  she  is  estopped  from  afterwards  set- 
ting up  any  title  to  the  lands  so  conveyed, 
whether  it  existed  at  the  time  of  making  the 
conveyance  or  was  subsequently  acquired. 
It  was  conceded  that  she  was  not  barred  by 
her  warranty,  but  it  was  held  that  she  was 
estopped  by  her  deed.  It  was  said  that  **  the 
statute  which  enables  her  thus  to  convey, 
during  coverture,  the  lands  held  in  her  own 
right,  imposes  upon  her  as  a  corollary  all 
the  obligations  of  the  conveyance,  save  those 
which  the  statute  itself  excepts ;  for  it  would 
be  an  absurdity  to  say  that  she  had  passed 
her  lands  if  she  could  take  them  back  again ; 
and  the  estoppel  does  not  depend  upon  the 
obligation  of  the  covenant  of  warranty."  In 
so  far  as  the  wife  had  an  estate  in  the  land, 
that  passed  by  the  deed  executed  in  the  man- 
ner prescribed,  and  no  question  of  estoppel 
arose  as  to  that ;  but  the  theory  upon  which 
it  seems  to  have  been  held  that  the  after- ac- 
quired titie  passed  by  estoppel  appears  un- 
sound if  the  common  law  was  in  force  in 
that  state,  for  the  wife's  disabilities  under 
such  circumstances  would  be  those  prescribed 
by  the  common  law,  except  as  they  may  have 
been  removed  by  statute.  The  power  would 
not  be  that  of  a  feme  sole  unless  made  so  by 
statute,  and  her  obligation  would  Decessarilv 
be  measured  by  her  j^ower  to  bind  herself, 
and  the  extent  to  which  she  had  used  that. 
If  the  wife  has  no  power  to  convey  an  estate 
she  assumes  to  convey,  it  must  be  true,  no 
fraud  intervening,  that  her  act  cannot  be 
made  the  basis  of  e&U)ppel ;  for  otherwise  she 


would  be  able  to  accomplish  indirectly  that 
which  the  law  declares  she  shall  not  do  nor 
have  power  to  do.  The  opinion  in  King  ▼. 
Bea,  was  qualified,  if  not  overruled,  in  Snod- 
dy  V.  Leavittt  105  Ind.  859.  In  the  opinion 
in  that  case  It  was  said  that  the  estoppel  re- 
ferred to  in  the  purchase  was  in  pais,  but 
there  was  no  fact  shown  to  make  such  es- 
toppel,  unless  it  be  that  the  execution  of  a 
dc«d  by  a  married  woman,  purporting  to 
convev  a  tract  of  land,  when  she  only  owned 
an  undivided  interest  in  it»  was  of  itself  such 
fraud  as  would  create  an  estoppel.  Such  a 
holding  could  not  have  been  intended  in  the 
last  case,  for  in  that  case  it  was  held  that  a 
wife  who  joined  a  husband  in  the  execution 
of  a  warranty  deed  conveying  his  land,  at  a 
time  when  she  was  not  liable  upon  covenants 
of  warranty,  was  not  estopped  from  assertins 
title  to  the  same  land,  subsequently  acquired 
by  her. 

Under  the  ruling  In  Idndsav  t.  Freeman, 
88  Tex.  259,  covenants  may  be  implied  which 
will  operate  to  preclude  a  person  eui  jurie, 
making  such  a  deed,  and  the  heirs  of  such 
person,  from  asserting  after- acquired  title; 
but  the  rule  announced  in  that  case  can  have 
no  application  in  this,  and  it  is  now  unnec- 
essary to  consider  whether  estoppel  arising 
in  such  cases  is  by  deed  or  in  pais.  If  a 
married  woman  is  not  bound  by  express  war- 
ran  tv  of  title,  she  cannot  be  bound  by  any 
implied  covenant ;  and  it  is  unnecessary  to 
inquire  how  far  she  mav  be  bound  by  ex- 
press covenants  or  recitals  in  deeds  of  a  nat- 
ure such,  if  untrue,  as  to  mislead,  and  there- 
fore fraudulent. 

While  there  is  no  decision  in  this  state 
bearing  directly  on  the  questions  certified, 
the  general  principles  which  must  control  it 
have  been  declared.  Katanaugh  v.  Brotcn,  1 
Tex.   488;  Trimble  v.   MiUer,  24  Tex.   215. 

The  deed  in  question  did  not  pass  the  after- 
acquired  title,  nor  did  it  estop  Mrs.  Wad* 
kins  or  her  heirs. 

Brownt  /.,  did  not  sit  in  this  case. 
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V. 

W.  P.  PURYEAR. 

( Tenn ) 

1*   The  Indorsement  of  the  cheek  of  aji- 
other  to  a  csreditor  in  eettlement  of 


notes  and  an  aeeonnt*  aocompanled  by  a 
surrender  of  the  notes  and  a  receipt  io  full  of  tbe 
account,  will  be  regarded  as  payment,  In  tlie  ab- 
sence of  any  agreement  to  the  contrary. 

8*   The  Indorser  of  »  check  is  released 

by  failure,  for  several  days,  to  present  It  at  a  bank 
In  the  flame  place  during  which  the  bank  fails 
and  tbe  collection  of  the  check  is  rendered  Im- 


SoftE,— Release  of  indorser  of  eheek  by  delay  In 

presentino  it. 

Unreasonable  dday. 

The  Indorser  of  a  check  1b  released  if  the  holder 
does  not  present  tbe  same  for  payment  in  a  reason- 
able time,  eTon  if  there  were  no  funds*to  meet  the 
check. 

So  retaining  a  check  seven  days  before  mailing 
fs  unreasonable  delay.  Northwestern  Coal  Go.  T. 
Bowman,  SB  Iowa,  160. 

And  the  same  was  held  where  the  check  was  sent 
22  L.  R.  A. 


by  a  route  requiring  flye  days*  when  the  bank  was 
only  twenty-seven  miles  distant  and  there  were  two 
daily  mails  between  these  points.  First  Nat.  Bank 
of  Wymore  v.  Miller  (Neb.)  48  Alb.  L.  J.  265, 87  Cent. 
L.  J.  276. 

So  where  the  delay  was  six  days,  and  the  bank 
was  in  the  same  city,  the  indorser  was  released,^ 
Gough  ▼.  Staats,  18  Wend.  6i9;  or  nine  days,— Ooxw 
roll  V.  Sweet,  18  L.  R.  A.  48, 128  N.  T.  10. 

So  where  a  check  would  have  been  paid  if  pre- 
sented, and  it  was  held  from  ITebruary  1,  to  Maroa 
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ponible.  when  there  was  a  deposit  out  of  which 
It  would  have  been  paid  If  promptly  presented. 

8*  The  holder  of  a  cheek  ha4B  the  burden 
of  proTinc^  that  the  Indoraer  was  not 
Injured  by  delay  in  presenting  it  until  after 
the  bank  had  failed,  where  the  indoraer  has 
proved  that  It  was  not  duly  presented  for  pay- 
ment; and  this  is  the  rule  whether  the  suit  is 
brought  on  the  check  or  on  an  Indebtedness,  to 
pay  which  the  check  was  transferred  and  In^ 
dorsed. 

4*  The  extlngniflhment  of  the  UablUty 
of  an  indoraer  of  a  check  by  failure  to 
present  it  until  after  the  bank  has  failed  extin- 
guishes his  liability  also  on  an  indebtedness  for 
payment  of  which  tbe  check  was  indorsed. 


(February  A,  1804.) 

APPEAL  by  ccmplaiDants  from  a  Judgement 
of  the  Chancery  Court  for  Davidsoo 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  bo 
due  upon  an  account.     A,ffinned. 

The  facts  are  stated  in  the  opinion. 

Messr»,  Smith  A  Dickinson,  for  appel- 
lants: 

A  check  of  a  third  person  given  and  ac- 
cepted in  payment  of  a  demand,  and  by  both 
parties  supposed  to  be  good,  but  proviDg 
worthless,  is  not  payment. 

Briggs  v.  Holmes,  118  Pa.  288;  Holmes 
▼.  Briggs,    181  Pa.  283;   Fleig  t.    Sleety  43^ 


SB,  and  no  ffood  reason  showed  for  the  delay.  Miller 
y.  Moeeley,  96  La.  Ann.  667. 

And  the  same  was  held  where  a  bank  retained  a 
post-dated  check  twenty-three  days  after  date,  be- 
fore presenting  the  same  at  a  bank  sixteen  miles 
distant  Mohawk  Bank  v.  Broderiok,  10  Wend.  804, 
18  Wend.  183, 27  Am.  Dec.  Ifit. 

And  the  indorser  was  released  where  a  check  was 
held  Biz  days,  and  would  have  l)een  paid  if  promptly 
presented.  Merchants  Nat.  Bank  of  Poughkeepsie 
T.  Parker,  12  N.  Y.  8.  R.  658. 

And  the  failure  for  three  days  to  present  a  check 
at  the  same  place  where  held  will  release  the  in- 
dorser in  an  action  for  the  debt,  for  which  it  was 
transferred.  If  the  check  would  have  been  paid  on 
presentment.  It  was  also  stated  that  he  was  re- 
leased on  his  indorsement.  Betterton  y.  Boope,  8 
Lea.  216. 

And  where  the  delay  was  three  days  in  the  same 
city,  the  court  held  that  tbe  indorser  as  such  was 
dischargred.  but  that  where  the  drawers  had  failed 
before  the  receipt  of  check  by  the  indorsee,  as  the 
Indorser  was  not  prejudiced,  he  was  still  liable  for 
the  debt,  which  the  check  had  been  transferred  to 
pay,  as  a  worthless  check  would  not  pay  the  debt, 
iilelg  V.  Sleet,  48  Ohio  St.  68, 64  Am.  Rep.  800. 

Where  an  indorsee  held  a  check  two  days,  and  his 
Indorsee  held  it  ten  days,  and  then  it  took  eight 
days  more  to  reach  New  York  where'it  was  payable 
when  4t  could  have  reached  there  in  five  days,  a 
prior  Indorser  was  discharged.  Parker  v.  Roddick, 
86  Miss.  242.  As  to  whether  it  would  have  been  paid 
if  presented  in  time  does  not  appear. 

So  where  it  does  not  appear  whether  there  were 
funds  or  not,  a  delay  of  three  days  in  presentment 
at  the  same  place  releases  the  Indorser.  Westmin- 
ster Bank  v.  Wheaton,  4  R.  L  80;  Veasie  Bank  ▼. 
Winn,  40  Me.  60. 

And  tbe  same  was  held  where  a  poet-dsted  check 
falling  due  on  Sunday  was  presented  on  the  Sat- 
urday before  but  was  not  presented  thereafter. 
Baiter  v.  Burt.  20  Wend.  206.  &S  Am.  Dec.  630. 

And  in  Scboolfleld  v.  Moon,  9  Heisk.  178,  It  was 
Stated  that  the  bolder  must  present  a  check  in  a 
seasonable  time,  or  the  indorser  will  be  released, 
but  this  was  not  the  question  involved. 

Tbeee  cases  showing  that  want  of  diligence  on  the 
part  of  the  holder  will  release  the  indorser  support 
the  main  case. 

Bsasonobls  dsi<xih 

The  indorser  of  a  check  will  not  be  released  If  it 
Is  presented  in  a  reasonable  time.  As  to  what  Is  a 
reasonable  time  will  depend  on  the  circumstances 
of  each  case,  and  a  presentment  of  a  check  on  tbe 
day  after  it  is  drawn  or  received  has  been  held  to 
be  sufficient  diligence.  Shrieve  v.  Duokham,  1  Litt. 
(Ky.)  104;  Rlckford  v.  Ridge,  2  Campb.  687;  Mer- 
chants Rank  v.  Spicer,  6  Wend.  448. 

And  the  same  was  held  where  an  earlier  present- 

88  L.  R.  A. 


ment  would  have  been  useless.   Weddigen  v.  Bos- 
ton Elastic  Fabric  Go.  100  Mass.  422w 

So  an  indorser  is  liable  who  held  a  check  ten  daya 
and  his  Indorsee  presented  it  the  next  day,  where 
the  bank  failed  the  day  of  the  last  Indorsement. 
Small  V.  Franklin  Min.  Ck>.  90  Mass.  277. 

And  there  is  no  release  of  an  indorser  of  a  poet- 
dated  check  intended  to  be  circulated,  indorsed  in 
New  York  city  to  a  resident  of  Pennsylvania  and 
by  him  taken  to  his  place  of  residence  and  promptly 
transmitted  from  that  place,  reaching  Middletown, 
New  York,  seventy-three  miles  from  New  Yoric, 
where  it  was  discounted,  three  days  after  due,  al- 
though the  drawer's  funds  bad  disappeared.  llJd- 
dletown  Bank  v.  Morris,  28  Barb.  (06. 

And  a  payee  indorsing  in  New  York  dty  a  check 
dated  the  17tli,  on  BulTSlo,  New  York,  that  is  re- 
ceived by  the  indorsee  on  the  28th,  and  presented 
August  4th,  when  the  mail  required  three  daya  u> 
transmit  from  New  York  to  Buffalo,  must  explain 
the  delay  between  the  17th  and  28th.  The  delay 
thereafter  is  not  unreasonable.  Smith  t.  Janea,  a> 
Wend.  192, 82  Am.  Dec.  627. 

In  Foster  v.  Paulk,  41  Me.  426.  hi  a  suit  against  a 
drawer,  it  was  stated  that  an  indorser  would  be 
liable  if  payment  was  refused  by  the  drawee  on 
proper  legal  demand. 

And  a  certification  of  check  before  indorsement 
will  not  release  tbe  indorser  If  the  holder  uses  dili- 
gence. Mutual  Nat.  Bank  v.  Rotg6,  28  La.  Ann. 
938,  26  Am.  Rep.  128.  In  this  case  the  check  waa 
presented  the  next  day. 

And  an  indorser  who  admitted  the  check  had  been 
dishonored  and  promised  to  take  it  up  is  liable,  al- 
though the  time  of  presentment  did  not  appear, 
as  this  admission  Is  presumptive  evidence  that  a 
proper  demand  had  been  made.  Tebbetta  v.  Dowd« 
28  Wend.  870. 

And  an  indorser  is  not  released  by  delay  tn  pre- 
sentment of  check  if  he  knew  that  the  drawer  had 
no  funds  and  that  tbe  check  would  not  be  paid.  It 
would  be  otherwise  if  he  believed  that  the  check 
would  be  paid.  Humphries  v.  BickneU,  2LltL  (Ky.; 
298, 18  Am.  Dec.  268. 

But  where  a  check  payable  to  bearer  and  unin- 
dorsed was  transferred  by  a  debtor,  and  there  were' 
no  funds  to  meet  the  check,  and  it  was  held  twenty- 
six  days  and  the  bank  suspended,  the  holder  msy 
sue  on  the  original  debt,  although  the  banker  tes- 
tified that  the  check  would  have  been  paid  if  it  bad 
been  presented  promptly.  Morris  ▼.  Kennedy,  23 
Kan.  406,  83  Am.  Rep.  160. 

This  is  similar  to  Fleig  v.  Sleet,  48  Ohio  St.  68. 64 
Am.  Rep.  800,  and  both  dllTer  from  the  main  case, 
as  In  the  latter  case  there  was  a  fund  to  meet  the 
check. 

And  an  indorser  is  liable  on  assumpsit  on  a  check 
which  had  been  held  a  year  without  demand  and 
there  were  no  funds  when  presented,  where  the 
indorser  *'  waived  demand  and  notice.**  Emery  v. 
Hobson,  62  Me.  678, 16  Am.  Bep.  513,  I.  T. 
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Ohio  St.  58.  54  Am.  Rep.  800 ;  Koonu  t. 
IHgtrict  of  Columbia,  4  Mackey.  889,  54  Am. 
Rep.  278. 

A  check  is  a  mere  request  to  pay  the  bearer 
or  Uie  order  of  the  paye*e.  Until  presented 
and  accepted,  it  is  inchoate  and  vestis  no  title 
or  interest  in  the  i)ayec  to  the  fund. 

Imboden  ▼.  Perrie,  18  Lea,  504. 

Taking  a  note  for  goods  sold  is  a  payment, 
because  it  is  a  part  of  the  original  contract; 
but  paper  is  no  payment  when  there  is  % 
precedent  debt. 

Andrew  ▼.  Qerman  Nat,  Bank,  9  Heisk. 
211,  24  Am.  Rep.  800. 

The  presumption  is  that  a  check  is  not  an 
absolute  payment,  but  it  is  competent  for  the 

fiarties  to  contract  that  it  should  be  an  abso- 
ute  payment. 

SpnngflM  ▼.  Cfrem,  7  Baxt.  801 ;  Bamet 
▼.  8mitX  80  N.  H.  256,  64  Am.  Dec.  290 ; 
Bom  ▼.  First  Nat,  Bank  of  Indianapolis,  7 
L.  R.  A.  442,  128  Ind.  78 ;  Ifalional  Bank  of 
Commerce  ▼.  Chicago,  B.  d  N,  B.  Co,  9  L. 
R.  A.  268,  44  Minn.  224 ;  2  Morse,  Banks  & 
Banking,  §  544;  Dan.  l^eg,  Inst  $  628; 
SUinliart  v.  Ifatumal  Bank  ^  D.  0,  MiUe  4b 
Go.  94  Cal.  862 ;  Syracuse,  B.  d  N.  7.  B.  Co. 
Y.  CoHxTis,  8  Lans.  29. 

Where  a  check  is  transferred  in  settlement 
of  a  debt,  the  implication  of  law  is  that  it 
is  not  to  constitute  an  absolute  discharge  of 
the  debt,  until  the  check  is  presented  by  the 
caned  i  tor  and  paid,  or  certified  on  such  present- 
ment. 

Tiedeman,  Com.  Paper,  g  456 ;  Koones  t. 
District  of  Columbia,  supra. 

Matters  in  avoidance  set  up  -in  an  answer 
must  be  proved  by  the  defendant,  and  if  he 
fail  to  prove  them  the  complainant  will  be 
entitled  to  a  decree. 

Gibson,  Suits  in  Chancery,  g  460 ;  8  Greenl. 
Ev.  g  290 ;  Napier  v.  Blam,  6  Ferff.  108 ; 
Davis  V.  Clayton,  5  Humph.  446 ;  Aiectander 
V.  WaUace,  10  Yerg.  105 ;  Wood  v.  Neely,  7 
Baxt.  586 ;  Qass  v.  Arnold,  6  Baxt.  889 ;  BtaU 
▼.  McAuley,  4  Heisk.  424. 

There  is  no  presumption  that  defendant 
was  injured,  but  Uie  burden  of  proof  is  on 
him  to  show  that  he  suffered  Joss  by  the 
laches  of  complainants. 

Springrfield  v.  Oreen,  supra;  Bradford  ▼. 
Fox,  88  N.  T.  289;  Syraeuee,  B,  d  N.  T.  M. 
Co.  ▼.  Collins,  supra. 

Messrs.  Stokes  A  Stokes*  for  appellee : 

As  to  whether  a  check  is  given  and  taken 
as  payment  of  a  debt  is  a  question  of  fact  to 
be  determined  by  the  actions,  conduct,  and 
language  of  the  parties  at  the  time  of  the 
transaction.  « 

Springfield  ▼.  Oreen,  7  Baxt.  801. 

When  this  new  security  was  given  and  the 
old  one  surrendered  under  the  doctrine  of 
''novation"  the  original  debt  was  extin- 
guished and  complainants  must  look  to  the 
check  and  the  parties  to  it  for  payment. 

Fidelity  Ins.  Trust  ds  S.  D.  Co.  v.  Shenan- 
doah Valley  R  Co.  86  Va.  11 ;  Vancey  v. 
Mauck,  15  Gratt.  800 ;  Oibert  v.  Washington 
CUy,  V.  M.  d  O.  S.  R.  Co.  83  Gratt.  586; 
Stimpson  ▼.  Bishop,  82  Va.  190 ;  Morriss  t. 
Harveys,  75  Va.  726. 

It  is  the  duty  of  the  holder  of  a  check,  if 
he  receives  it  after  banking  hours,  to  present 
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it  during  banking  hours  of  the  next  day,  if 
the  bank  is  located  in  the  same  town ;  if  not» 
then  to  forward  it  next  day  by  mail.  If  he 
fails  to  do  this  and  the  check  afterwards  is 
not  paid,  his  right  as  against  the  indorser  is 
extinguished,  both  as  to  the  check  and  the 
original  indebtedness. 

Planters  Bank  v.  Merritt,  7  Heisk.  198; 
Bchoolfidd  T.  Moon,  9  Heisk.  178. 

The  question  here  is  between  the  holder 
and  the  tndorser  of  the  dieck.  In  such  a  case 
it  is  the  failure  to  prosent  the  check  on  tlie 
next  day  that  extinguishes  the  indorser's  lia- 
bility, and  not  whether  the  indorser  wa* 
damaged  by  the  delay. 

CarroU  ▼.  Sweet,  18  L.  R.  A.  48,  128  N, 
Y.  19. 

If  in  the  case  of  indorser  the  question  of 
damages  could  be  looked  to,  the  Uw  casts 
the  burden  of  proving  that  there  was  no 
damage  upon  the  complainants,  and  sot  upon 
defendant  to  show  that  he  was  damaged. 

Even  as  against  the  makers  of  the  check 
the  law  requires  the  holder  to  make  such 
proof,  and  consequently  there  would  be  still 
greater  reason  for  the  enforcement  of  such  law 
where  the  rights  of  an  indorser  are  involved* 

Planters  Bank  w.  Merritt,  7  Heisk.  198; 
Smith  V.  Miller,  48  N.  T.  171,  8  Am.  Rep. 
690;  8  Am.  &  Eng.  Encyclop.  Law,  p.  216; 
LittU  Y.  Phenix  Bank,  2  Hill,  425;  Stef>en$ 
V.  Park,  78  111.  887 ;  Ford  r.  McOlung,  6  W. 
Va.  166. 

Mr.  Morse  says :  ''The  burden  of  proof  on 
the  holder  to  show  that  the  drawer  was  not 
injured  by  delay  is  shifted,  if  it  is  shown 
that  tihe  drawer  withdrew  the  funds  or  that 
the  drawee  was  insolvent  at  the  time  of  pre- 
sentment. " 

Banks  &  Banking,  g  421,'subsec.  V*" 

If  the  pavee  of  the  check  receive  it  on 
Monday  and  deposit  it  in  his  bank,  present- 
ment must  still  be  made,  in  the  same  place, 
or  the  check  forwarded  to  any  other  place 
where  the  drawee  bank  is,  by  the  payee's 
bank  (as  by  himself)  during  banking  hours 
Tuesday. 

Id.  g  421. 

Snodgrass,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  is  brought  by  bill  In  chancery  on 
an  account  for  $745,  alleged  to  be  due  from 
defendant.  The  defense  was  by  answer  aver- 
ring payment,  and  exhibiting  the  receipt  in 
full  of  the  account  sued  on.  The  defendant 
further  set  up  in  defense  that  the  payment 
was  made  bv  a  check  drawn  in  his  favor  by 
Bulzbacher  ^ros.,  and  indorsed  to  the  com- 
plainant. It  was  insisted  that  this  check, 
which  was  indorsed  on  the  19th  of  June,  1891, 
had  been  accepted  in  payment  of  the  account, 
but  that,  if  only  taken  as  a  means  of  pav- 
ment,  the  check  was  not  presented  until  the 
22d  of  June,  and  until  after  the  failure  of 
the  bank  on  which  it  was  drawn, — the  Nash- 
ville Bavinffs  Bank ;  and  that  the  negligence 
of  the  complainant  in  the  presentment  of  the 
check  had  occasioned  the  loss,  and  that  de- 
fendant was  tihereby  discharged  from  liabil- 
ity on  the  orifirinal  account.  It  was  shown 
in  proof  that  the  account,  which  was  for  a 
little  more  than  $1,100,  was  made  up,  among 
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other  things,  of  two  notes  aggregating  about 
$1,000.  These  notes,  not  due,  had  been 
charged  into  the  account  bj  direction  of  de- 
fendant's agent,  and  for  the  aggregate  of 
something  over  $1,100  a  receipt  in  full  had 
been  taken,  and  these  notes  delivered  up  in 
connection  with  that  receipt.  Other  proof 
was  taken,  and  the  case  heard  by  the  chan- 
cellor, who  dismissed  the  bill,  and  complain- 
ant appealed,  and  assigned  errors. 

The  first  question  to  be  determined  is 
whether  the  indorsement  of  the  check  was 
done  in  payment  of  the  indebtedness.  The 
settlement  of  that  question  depends  upon  the 
intent  of  the  parties  as  evidenced  by  express 
agreement  or  the  facts  and  circumstances 
oi  the  transaction.  The  evidence  on  this 
subject  is  as  follows :  The  member  of  the 
firm  of  Kirkpatrlck  &  Co.,  with  whom  the 
transaction  was  had,  was  asked:  ** Please 
state  whether  or  not  you  took  the  checks  as 
in  themselves  a  payment  [there  were  other 
checks  indorsed  with  this,  not  necessary  to 
be  noticed]  for  the  amount  of  the  account, 
or  how  you  took  them.  A,  I  supposed  that 
the  bank  drafts  and  the  Sulsbacher  check 
wete  good,  and  took  them  expecting  they 
would  be  paid,  and  the  money  so  realized 
would  go  in  payment  of  Puryear's  account 
and  the  cash  I  had  advanced.  I  did  not  take 
them  as  a  payment  of  the  account,  but  only 
as  a  way  oi  paying  it,  and  for  Puryear's  con- 
venience. If  the  checks  were  not  paid,  I,  of 
course,  did  not  expect  the  account  would 
thereby  be  paid. "  It  is  observed  that  he  does 
not  state  what  was  said  between  them,  nor 
deny  what  Puryear's  son  and  agent  (to  be 
subsequently  shown)  testifies  as  to  what  was 
said.  At  most  it  is  but  the  expression  of  his 
present  view  of  the  condition  of  his  mind  at 
the  time  of  the  transaction.  The  son  and 
agent  of  Puryear  testifies,  on  being  asked : 
''What  did  you  say  to  him  when  you  gave 
him  the  check,  relative  to  its  being  a  pay- 
ment on  your  father *s  account?"  **I  did  not 
say  anything,  except  told  him  that  I  wanted 
to  pay  the  account  in  full  as  to  the  amount 
of  It,  and  gave  him  the  Sulzbacher  check  in 
part  payment  of  if  ''Did  Kirkpatrlck  & 
Co.  raise  any  objection  to  taking  the  Sulz- 
bacher check,  or  what  did  they  say,  if  any- 
thing, about  it?"*  "No,  sir;  they  did  not 
make  any  objection,  but  remarked  that  this 
was  good  for  it.**  This,  with  the  delivery 
up  of  the  notes  and  the  receipting  of  the  ac- 
count in  full,  constitute  the  facts  of  the 
transaction  as  developed  in  the  evidence.  It 
will  be  remembered  that  this  is  not  the  case 
of  Puryear  giving  his  own  check  for  his  own 
account,  and  the  law  relating  to  that  condi- 
tion of  facts  need  n6t  be  discussed.  It  is  the 
case  of  the  indorsement  of  a  check  of  another 
to  a  creditor  in  settlement  of  the  account, 
whether  it  be  payment  absolute  or  condi- 
tional, and  to  be  governed  by  the  law  as  to 
such  transfer.  It  is  well  settled  that  the  tak- 
ing of  the  creditor's  check  on  account  is  not 
payment  unless  it  was  so  intended  {Spring- 
fild  V.  Qreen,  7  Baxt.  801),  and  it  is  true 
that  the  taking  of  a  check  of  another  by  a 
creditor  on  account  is  not  necessarily  pay- 
ment, but  must  have  effect  according  to  the 
intention  of  the  parties.     In  the  absence  of 

22  L.  R.  A. 


proof  of  a  special  agreement,  the  giving  up 
or  retention  of  the  original  security  wifl,  in 
general,  be  a  decisive  circumstance  in  de- 
termining that  question,  for  if  the  cn^itor 
meaDS,  in  any  contingency,  to  resort  to  the 
original  indebtedness,  he  will  scarcely  be 
willing  to  surrender  all  evidence  of  tliat  in- 
debtedness to  his  debtor  without  fortifying 
himself  with  some  evidence  of  the  real  nat- 
ure of  the  transaction.  Morris  v.  Harvey, 
75  Va.  726 ;  Fidelity  Itu.  Trust  d  8.  D,  Go. 
V.  Shenandoah  Valley  R.  €h.  86  Va.  1. 

Upon  the   facts  of   this   transaction,    as 
given  by  the  son  and  not  denied  by  the  com- 
plainant, we  are  of  the  opinion  that  the  check 
was  accepted  in  payment.    In  this  connection 
it  is  objected  that  the  pleadings  raised  no 
question  as  to  notes  delivered  up  with  tho 
receipt  when  the  account  was  received,  but 
receipt  for  the  account  is  exhibited  with  the 
answer,  and  the  account  itself  is  proven  by 
exhibit  to  deposition  of  defendant's  witness 
before  quoted  on  another  point,  and  it  ahows 
that  it  was  largely  made  up  of  the  notes 
charged  in  it,  and  the  answer  avers  that  the 
checK  was  delivered  in  payment  of  this  ac- 
count, and  the  proof  so  shows.     Where   the 
creditor  accepts  the  check  of  his  debtor,  it  is 
his  duty  to  make  presentment  and  demand, 
and,  of  course,  the  same  duty  devolves  upon 
him  in  the  acceptance  of  an  indorsed  check, 
which  is  additional  security.     This  check 
was  not,  in  fact,  presented  until  June  22^ — 
after  the  failure  of  the  bank.      Defendant 
averred  in  answer  that  Sulzbacher  Bras,  had 
on  deposit  at  the  time  the  check  was  drawn, 
and  up  to  the  failure  of  the  bank,  an  amount 
sufficient  to  have  paid  the  check,  and  this 
amount  was  lost  to  him  by  the  negligence  of 
the  complainant.     It  is  not  denied  that  if 
these  facts  be  true  (and  the  failure  to  make 
demand  is  proven,  though  no  proof  is  offered 
as  to  the  condition  of  Sulzbacher's  account, 
as  averred)    the  defendant  would  be  dis- 
charged, and  without  proof  of  the  last  one 
he  would  be  dischareed  if  this  was  a  suit 
upon  the  check;  but  it  is  insisted  that^  be- 
ing a  suit  upon  the  original  account,  the 
burden  of  proof  is  not  only  on  the  defendant 
to  show  that  presentment  and  demand  were 
not  made  by  the  plaintiff,  but  that  Sulzbacher 
Bros,  had  the  amount  of  money  on  deposit  to 
pay  it,  and  that  defendant  sustained  the  loea 
of  that  amount  by  reason  of  such  negligence 
in  presenting  the  check.     It  is  the  duty  of 
the  holder  of  a  check,  if  he  receives  it  after 
banking  hours,  to  present  it  during  banking 
hours  01  the  next  day,  if  the  bank  is  located 
in  the  same  town,  as  w^  this  one ;  if  not, 
then  to  forward  it  next  day  by  mail.     If  he 
fails  to  do  this,  and  the  check  is  afterwards 
not  paid,  his  right,  as  against  the  indorser, 
is  extinguished.     Morse,  Banks  &  Banking, 
§  422 ;  Planters  Bank  v.   Merritt,  7  Heisk. 
198 ;  SchodfiM  ▼.  Moon,  9  Heisk.  178. 

It  is  argued,  however,  that  though  the  in- 
dorser's  liability  as  such  is  extinguished,  yet 
if  the  indorser  is  the  original  debtor  his  lia- 
bility on  the  original  indebtedness  is  not  ex- 
tinguished, unless  it  further  appears  that  act- 
ual loss  was  sustained  in  consequence  of  such 
delay ;  and  that  the  burden  of  proof  is  on  the 
debtor  to  go  further,  and  show  suc^  1< 
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This  exact  question  in  express  terms  has  not 
been  adjudicated  in  this  state,  and  there  is  a 
preat  dearth  of  authority  upon  it,  althou/?h 
It  would  seem  to  be  one  which  must  have  re- 
peatedly arisen.  It  is  settled  in  this  state 
apd  many  others  that  in  suits  on  checks, 
where  there  has  not  been  due  demand  and 
notice,  the  burden  of  proof  is  upon  the  holder 
of  the  check  to  show  that  the  drawer  has  sus- 
tained no  injury.  8  Am.  &  £ng.  £ncyclop. 
Law,  and  cases  cited  under  the  note  as  to 
burden  of  proof.  See  PtanUrs  Bank  v,  Mer- 
ritt,  7  Heisk.  177.  The  same  doctrine  has 
been  applied  in  this  state  to  the  case  of  suit 
on  the  original  indebtedness.  Betterton  ▼. 
Rocpe,  8  Lea,  215.  It  is  true  that  in  that 
case  it  appeared  in  fact  that  the  drawer  had 
funds  to  his  credit,  but  this  was  not  the  con- 
trolling point  in  the  case,  and,  besides,  this 
was  the  case  of  a  drawer's  check,  and  not  an 
indorsed  one.  We  think  the  sound  rule  is, 
whether  the  suit  be  on  the  check  indorsed  or 
on  the  original  indebtedness,  and  it  appears 
in  the  proof  that  such  check  was  not  duly 
presented  and  payment  demanded,  where  the 
check  has  been  received  as  absolute  or  condi- 
tional payment,  then  the  burden  of  proof 
shifts  to  the  holder  to  show  that,  notwith- 
standing such  delay,  the  debtor  was  not  in- 
jured. In  the  Merritt  Case,  already  cited,  it 
IS  said  if  tlie  presentment  and  demand  be  not 
properly  made  the  presumption  of  injury 
from  the  negligence  of  the  holder  ulses,  and 
the  anu8  of  showing  that  no  injury  has  re- 
sulted from  delay  to  the  drawer  rests  on  the 
holder.  The  presumption  is  that  the  check 
is  drawn  on  actual  funds. 

It  is  insisted  in  the  argument  of  com- 
plainant that  a  different  rule  is  settled  in  the 
cases  of  Bradford  ▼.  Fox,  88  N.  Y.  289,  and 
Syracuie,  B.  db  29,  T.  R,  Co,  ▼.  CoUins,  8 
Iaus.  29;  but  this  is  an  erroneous  applica- 
tion of  Uiese  cases.  The  first  was  the  case 
of  the  debtor  giving  his  own  check  in  pay- 
ment, which  the  bank  refused  to  certify 
without  explanation,  thus  (!reatiDg  the  in- 
ference that  the  check  was  worthless.  It  is 
true  that  the  court  in  that  case  said  "that 
cases  regarding  the  laches  of  the  holder  in 
demanding  payment  or  in  giving  notice  of 
dishonor,  m  which  the  onus  of  proving  that 
no  damages  accrued  was  upon  the  holder, 
had  no  application,  because  Uiis  action  was 
for  the  collection  of  the  pre-existing  debt, 
and  the  onus  of  proving  payment  was  upon 
the  defcDdant ;  and  that  it  was  not  sufficient 
for  him  to  show  laches  of  the  plaintiff,  but 
he  must  ffo  further,  and  show  that  loss  had 
occurred.^  But  that  was  simply  applying 
the  rule,  which,  as  we  uDderstand  it,  is  ap- 
plied by  courts  holding  that  the  burden  of 
proof,  in  cases  where  the  creditor  has  given 
his  own  check  in  payment  of  his  indebted- 
ness, is  upon  the  holder  to  show  both  de- 
lay and  loss.  Such  holding  puts  the  burden 
upon  him,  not  only  to  show  delay  in  pre- 
sentment of  the  check,  but  loss  to  himself  in 
consequcDce.  If,  however,  payment  absolute 
or  conditional  has  been  made  by  the  check 
of  another,  indorsed  by  the  debtor,  the  fail- 
ure to  present  such  check  and  demand  pay- 
ment properly,  will  release  the  debtor  as  to 
hit  liability  upon  the  check  and  original 
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indebtedness.  Smith  ▼.  MiOer,  48  N.  Y.  171, 
8  Am.  Rep.  690;  Dan.  Neg.  Inst,  g  828, 
cited  and  approved;  Bettert&n  ▼.  Boope,  8 
Lea,  220. 

The  second  case  in  8  Lansing's  Reports, 
cited,  was  also  a  case  where  the  debtor  had 
given  his  own  check,  and  in  which  the  rule 
stated  in  the  Bradford  Case  was  applied; 
put,  too,  upon  the  ground  that  the  action 
was  upon  the  pre-existing  debt,  and  was  not, 
therefore,  concluded  by  proof  of  delay  in 
presentment  of  the  check,  independent  of  any 
proof  of  loss.  They  sustain  the  theory  that 
such  delay  alone  does  not  discharge  the  orig- 
inal debt  of  the  drawer.  But  in  the  case  of 
CarroU  ▼.  Sweet,  128  N.  Y.  19.  18  L.  R.  A. 
48,  a  later  case  from  the  same  state,  and 
from  the  court  of  appeals,  where  provisional 

Sayment  of  a  debt  had  been  made  by  in- 
orsed  check,  it  was  said:  ''The  debt  re* 
mained  until  discharged  by  payment  of  the 
check,  or  by  such  dealiDg  with  the  check  by 
the  plaintiff  as  would  in  judgment  of  law 
convert  what  was  originally  a  provisional 
payment  into  an  absolute  one.  The  check 
was  dated  August  22,  1887,  and  was  drawn 
on  the  Asbury  Park  National  Bank,  and  was 
on  the  same  day  indorsed  and  delivered  by 
the  defendant  to  the  plaintiff  at  the  place 
where  the  bank  was  located.  The  plaintiff, 
on  accepting  the  check,  assumed,  as  between 
himself  and  the  defendant,  an  obligation  to 
present  the  same  to  the  bank  for  payment 
within  the  time  prescribed  by  the  law-mer- 
chant,— that  is  to  say,  not  later  than  the 
next  day  after  its  date, — and,  if  refused,  to 
protest  the  same,  and  give  notice  of  nonpay- 
ment. Smith  ▼.  Janes,  20  Wend.  192,  82 
Am.  Dec.  527.  It  was  not  presented  until 
the  81st  of  August,  nine  days  after  it  was 
received  by  plaintiff.  The  defendant  was, 
by  such  delay,  discharged  from  liability  as 
indorser  of  the  check,  irrespective  of  any 
Question  of  loss  or  injury.  Presentment  in 
Que  time,  as  fixed  by  the  law  merchant,  was 
a  coDdition,  upon  the  performance  of  which 
the  liability  of  the  defendant  as  indorser  de- 
pended, and  this  delay  was  not  excused  al- 
though the  drawer  of  the  check  had  no 
funds,  or  was  insolvent,  or  because  pre- 
sentment would  have  been  unavailing  as  a 
means  of  procuring  payment.  Mohawk  Bank 
V.  Brod&rick.  10  Wend.  804 ;  Qough  v.  Staats^ 
18  Wend.  549.  A  different  rule  obtains  as 
between  the  holder  and  drawer  of  a  check. 
As  between  them,  presentment  may  be  made 
at  any  time,  and  delay  in  presentment  does 
not  discharge  the  liability  of  the  drawer, 
unless  loss  to  him  has  resulted.  Little  v. 
Pfienix  Bank,  2  Hill,  426.  The  action  here 
is  not  upon  the  indorsement  of  the  defend- 
ant, but  upon  tiie  original  indebtedness.  If 
the  discharge  of  the  defendant's  liability 
as  indorser  discharges  also  his  liability  as 
debtor  for  the  original  debt}  the  judgment 
must,  on  that  ground,  be  reversed..  In  Ham- 
ilton v.  Cu7mingham,  2  Brock.  850,  Chief 
Justice  Marshall  considered  the  effect  of  the 
neglect  of  the  holder  of  a  bill  to  give  due 
notice  of  dishonor,  whereby  prior  parties 
thereto  were  discharged  upon  the  liability 
of  the  debtor  for  a  debt  for  which  the  bill 
was  drawn.    After  showing  that  the  author* 
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ities  In  which  the  debtor  had  been  dischari^ 
proceeded  upon  the  theory  that  he  has  sus- 
tained an  actual  loss,  he  reached  the  conclu- 
sion that  the  true  principle  is  'that,  if  a  bill 
be  received  as  provisional  payment,  the  omis- 
sion to  give  defendant  notice  of  its  dishonor 
deprives  the  creditor  of  his  action  on  that 
bill,  but  does  not  compel  him  to  take  it  in 
absolute  payment,  or  deprive  him  of  his  ac- 
tion on  the  original  debt,  further  than  dam- 
age has  been  sustained  actually  or  in  legal 
supposition  by  the  debtor.'  8ee  also,  Oal- 
lagher  ▼.  RoberU,  2  Wash.  C.  C.  191 ;  Fleig 
V.  8leet,  48  Ohio  St.  58,  54  Am.  Rep.  800.^ 
Andrews,  i7.,  who  delivered  the  opinion  in 
that  case,  adds:  **!  am  not  sure  that  this 
doctrine  is  reconcilable  with  expressions  in 
the  opinion  of  this  court  in  8mitk  v.  Miller, 
48  N.  Y.  171,  8  Am.  Rep.  690,  62  N.  Y.  645. »» 
He  then  quotes  from  that  case,  and  shows 
that  judgment  was  therein  rendered  for  the 
defendant  on  two  grounds:  ** First,  in  the 
absence  of  proof  of  demand  and  refusal  and 
notice  to  the  drawer  according  to  the  usual 
course,  there  could  be  no  recovery  upon  the 
draft,  or  upon  the  indebtedness  upon  which 
it  was  given;  and,  second,  on  the  ground  of 


negligence  in  failing  to  present  the  check 
on  the  day  on  which  it  was  given.  The  last 
sTound  stated  was,  upon  the  facts,  a  satis- 
lactory  basis  for  the  judgment,  and  the  same 
principle  was  applied  upon  similar  facts  ia 
Fim  Nat,  Bank  qf  MeadvilU,  Fd,  ▼.  Fkmr{h 
Nat.  Bank  of  New  York  City,  77  N.  Y-  820, 
88  Am.  Rep.  618."  The  court  then  declines 
to  determine  whether  the  cases  cited  were  in 
conflict  or  not,  or  which  class  of  cases  stood 
upon  the  better  reason,  but  gave  the  defend- 
ant a  new  trial  upon  the  facts.  We  think, 
as  therein  indicated,  that  the  extinguishment 
of  liability  as  indorser  on  the  check  was  an 
extinguishment  of  liability  for  the  original 
indebtedness ;  that  when  defendant  had  shown 
such  delay  in  the  presentment  and  demand 
as  discharged  the  indorser,  it  made  out  a  esse 
in  which  he  was  discharged  from  the  original 
indebtedness,  and,  if  any  facts  existed  vrhich 
would  rebut  the  case  thus  made  out,  the  onu» 
shifted  to  the  plaintiff  to  show  them.  See, 
as  to  shifting  of  burden  of  proof  on  analogous 
question,  Morse,  Banks  &  Banking,  §  ^1, 
subsec.  J". 

Tits  judgment  is  ther^are  affirmed,    with 
costs. 
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Clara  H.  SCHMIDT  et  al,  BespU,^ 
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1.  The  words  ''SaAvaparlUa  and  Iron' 
oannot  be  claimed  as  a  trademark  Cor 

a  .medicinal  oompouad  or  bevera^re  including 
sarsaparllla  and  Iron  as  izun^dients  aa  against  an 
alleged  infringing  compound  of  which  the  words 
are  equally  descriptive,  even  if  the  ingredients 
named  are  only  a  small  part  of  the  compound. 

£•  The  use  of  labels*  markst  and  devices 
so  closely  resembUnfi^  those  used  by 
one  claiming^  a  trademark  as  to  deceive 
purchasers  ezerolsiog  ordinary  care  constitutes 
an  infringement  of  his  rights  independently  of 
the  validity  of  the  trademarics  in  question. 

8*  A  palpable  imitation  of  a  label  for 
a  medicinal  eompovnd  called  ''Sarsa- 
parllla and  Iron*'  both  having  the  word  ''sar- 
saparllla** at  the  top  in  large  letters  and  the  word 
**iron**  In  the  border  of  the  lower  half  of  the  label, 
and  both  having  parallel  lines  across  the  middle 
with  the  names  of  the  manufacturers  between 
and  their  monogram  in  the  same  position,  and 
both  having  the  words ''  a  great  blood  purifier** 
and  **cures  all  skin  diseases**  prioted  in  the  lower 
half  of  the  label  while  the  only  material  differ- 
ence in  the  design  and  appearance  of  the  labels  is 
in  their  color,  is  sufflclent  to  constitute  an  in- 
fringement, even  if  there  is  no  valid  trademark 
in  any  of  the  words  copied. 

(December  80, 1888.) 

APPEAL  by  defendants  .Trom  a  Judgment  of 
the   Superior    Court    for   the  City  and 

KOTS.~For   other    specific  instances  of  words 
which  are  held  to  be  common  property  not  subject 
to  trademark,  see  Rum  ford  Chemical  Works  v 
Muth  (C.  C.  D.  Md.)  1 L.  B.  A.  4A,  and  note;  AXC  *** 
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County  of  San  Francisco  in  favor  of  plata- 
tiffs  and  from  an  order  denying  a  molioo  for 
a  new  trial  in  an  action  brought  to  recover 
damages  for  the  alleged  infringement  of  a 
trademark  and  to  enjoin  further  infringemeot. 
Modified  and  affirmed. 

The  facts  sufBcientlyappear  in  the  opinion. 

Messrs.  James  6.  Mag^atret  E.  S.  Salo- 
mon, and  Henry  EickholF*  for  appellants: 

The  words  comprising  the  name  alleged  to 
have  been  adopted  were  and  are  words  in  com- 
mon use,  which  were  and  are  the  common 
property  of  the  whole  people. 

No  one  can  acquire  an  exclusive  right  to  any 
of  those  words  by  adopting  it  as  a  trademark 
unless  It  be  used  arbitrarily  as  a  fancy  name, 
neither  intended  to  designate  qualities  or  in- 
gredients of  the  commodity  to  which  it  is  at- 
tached, nor  to  mislead  the  public  as  to  the 
true  qualities  or  ingredients  of  the  commod- 
ity. 

Browne,  Trademarks,  8  161;  Cal.  Civil 
Code,  8  991;  Oorhin  v.  Qauld,  133  U.  S.  308.  38 
L.  ed.  611;  Amaskeag  Mfg.  Ca.  v.  Trainer,  101 
U.  S.  51,  26  L.  ed.  998;  Delnttare  <k  H.  Canal 
Co.  V.  Clark,  80  U.  S.  13  Wall.  811,  20  L.  ed. 
581;  Eggers  v.  Hink,  63  Cal.  445,  49  Am.  Rep. 
96;  Bnrke  v.  Casnn,  45  Cal.  467,  13  Am,  Rep. 
204;  Wolfe  v.  Goulard,  18  How.  Pr.  64;  Bur- 
nett  V.  Phalon,  9  Bosw.  192;  Amoskeag  Mfg, 
Co.  V.  Spear,  2  Sandf.  599;  Colonial  Life 
Assur.  Co.  V.  Home  d  Colonial  Assur.  Oo.  83 
Beav.  548;  Corwin  v.  Daly,  7  Bosw.  233. 

Words  which  are  merely  descriptive  of  an 
article,  constituting  its  ordinary  and  known 
name,  or  indicating  its  inirredicnts,  mode  of 
composition,  characteristic  properties,  quality, 

Radara  (Tex.)  OL.  R.  A.  liS,  and  note;  Bolander  v. 
Peterson  (OL)  11  L.  B.  A.  860;  Munro  v.  Tous^ 
(N.  Y.)  UL.  B.  A.24«., 


1898. 


Schmidt  v.  Bbibo. 
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nature,  size,  or  the  like,  cannot  be  appropri- 
ated as  a  trademark. 

Sebastian,  Trademarks,  81-86;  Brown  Chem- 
ical Co.  v.  Me^er,  189  U.  S.  540,  85  L.  ed.  247; 
Goodyear^*  India  Rubber  Qlove  Mfg.  Co.  ▼. 
Goodyear  Rubber  Co.  128  U.  S.  598, 82  L.  ed. 
<685:  Amoekeag  Mfg,  Co.  ▼.  Drainer,  supra; 
Fatkinburg  ▼.  Lucy^  85  Cal.  58,  95  Am.  Dec. 
76;  Stokes  y.  Landgraff,  17  Barb.  608;  Amos- 
keag  Mfg.  Co.  ▼.  Bpear,  2  Sandf.  599;  Fetridge 
V.  WeUs,  4  Abb.  Pr.  144;  Phalon  ▼.  Wright,  5 
Phila.  464;  MarshaU  y.  PinklMtn,  52  Wis.  572, 
68  Am.  Rep.  756;  Larrabee  ▼.  Letois^  67  Ga. 
661,  44  Am.  Hep.  785;  Ointer  ▼.  Kinney 
Tobacco  Co.  12  Fed.  Rep.  782;  Avery  v.  Meikle, 
81  Ky.  78;  Cheavin  v.  Walker,  L.  R.  5  Ch.  Div. 
850;  Humphrey's  Specific  Homeopathic  Medicine 
Co.  V.  Wens,  14  Fed.  Rep.  250;  CasioeU  ▼. 
Davis,  68  N.  Y.  223,  17  Am.  Rep.  288;  Van 
Beil  V.  Preseott,  14  Jones  &  6.  542:  Hostetter 
T.  Adams,  10  Fed.  Rep.  888;  Bullock  y.  Cray, 
19  Jour.  Jurisp.  218;  Taylor  v.  Oillies,  59  N. 
Y.  881,  17  Am.  Rep.  m;  Batty  y.  HiU,  1 
Hem.  ^k  M.  264. 

The  rule  ezcludinff  descriptiye  terms  applies 
to  tradenames  as  well  as  traaemarks. 

Delaware  A  H.  Canal  Co.  y.  Clark,  80  U.  S. 
18  Wall.  811.  20  L.  ed.  581 ;  Choynski  y.  Cohen, 
99  Cal.  501,  2  Am.  Rep.  476;  Cohn  y.  Kahn, 
8  Cin.  L.  Bull  154.  26  Alb.  L.  J.  842;  Gray  y. 
£och,  2  Mich.  N.  P.  119. 

To  entitle  to  relief  the  resemblance  must  be 
such  as  to  deceiye  an  ordinary  purchaser  giy- 
ing  such  attention  to  the  same  as  such  a  pur- 
chaser usually  giyes  and  to  cause  him  to  pur- 
chase the  one  supposing  it  to  be  the  other. 

Gorham  Mfg.  Co.  v.  White,  81  U.  8. 14 Wall. 
611.  20  L.  ed.  781;  WalUm  y.  Crowley,  8 
Blatchf.  440. 

That  question  is  one  of  fact  to  be  determined 
upon  evidence. 

Ibid. 

The  unreasonable  delay  on  the  part  of  re- 
spondents in  asserting  any  claim  of  exclusive 
right  in  or  to  the  trademark  or  label,  what- 
eyer  effect  it  may  have  under  our  law  upon  the 
right  to  an  injunction,  certainly  takes  away  all 
equitable  right  to  aoy  accounting  for  damages, 
or  to  any  awarding  of  damages  beyond  that 
which  is  merely  nominal. 

Amoskeag  Mfg.  Co.  y.  Garner,  4  Am.  L.  T. 
N.  8. 176;  Sawyer  y.  Kellogg,  9  Fed.  Rep.  601; 
Isaacson  y.  Thompson,  41 L.  J.  Ch.  101;  Rogers 
y.  Rogers,  81  L.  T.  N.  8.  285;  JSstcouri  y.  Hop 
Essence  Co.  Id.  567;  Harrison  y.  Taylor,  11 
Jur.  N.  8.  408;  Beard  y.  Turner,  18  L.  T.  N. 
a  746. 

Messrs.  John  L.  Boone  and  Lan^horne 
4t  Miller*  for  respondents: 

Respondents  do  not  claim  the  right  to  the 
exclusive  use  of  the  word  "  Sarsaparilla." 
Neither  do  they  claim  the  exclusive  right  to 
the  use  of  the  word  "  Iron." 

What  they  do  claim  is  that  they  adopted  the 
words  '*  Sarsaparilla  and  Iron"  as  a  compound 
name  or  phrase,  to  indicate  or  desi^ate  a  new 
product,  and  that  the  use  of  this  name  or 
phrase  is  foreign  to  any  use  to  which  it  had 
«yer  before  been  applied. 

CetsweU  y.  Davis,  86  How.  Pr.  75. 

The  natural  association  of  these  words  with 
the  article  they  represent  would  be  in  connec- 
tion with  a  medicine  in  the  minds  of  most,  if 
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not  all,  persons.  When,  howeyer,  they  are 
used  to  indicate  a  beyerage,  there  is  no  associa- 
tion whatever  that  will  indicate  the  true  nature 
of  the  article. 

There  may  be  an  ezclusiye  right  in  names 
expressing  qualities  or  attributes  where  form- 
ing part  of  a  device  peculiar  to  the  manu- 
facturer or  yender  of  the  article. 

Cormn  v.  Daly,  7  Bosw.  222 ;  Burton  y. 
Stratton,  12  Fed«  Rep.  696;  Browne,  Trade- 
marks, g  185. 

Tradename  has  been  adopted  to  indicate  a 
mark  or  name  which  has  become  known  and 
established,  as  the  name  of  a  new  product,  so 
as  to  become  identified  with  the  product,  or 
article  tl\at  it  indicates,  whether  the  name 
constitutes  a  true  legal  trademark  or  not.  and 
it  receiyes  its  support  from  the  rule  of  law  that 
one  man  shall  not  be  permitted  to  pass  off  his 
goods  as  and  for  the  goods  of  another. 

McLean  y.Flemina,  96  U.  8. 245, 24 L.  ed.  828; 
Browne,  Trademarks,  chap.  12,  p.  524;  ^  521  «< 
sea.,  also  §  48;  Pierce  y.  Guittard,  68  Gal.  68, 
58  Am.  Rep.  1;  4  Haryard  L.  Rev.  821;  Burton 
y.  Stratton,  12  Fed.  Rep.  696;  MeCann  y. 
Anthony,  Priced  8.  1054;  Levy  y.  Walker,  L. 
R.  10  Ch.  Div.  447;  William  Rogers  Mfg.  Co. 
y.  Rogers  dk  S.  Mfg.  Co.  11  Fed.  Rep.  495;  Cel- 
luloid Mfg.  Co.  y.  Ceitonite  Mfg.  Co.  82  Fed. 
Rep.  94;  Moxie  Nerve  Food  Co.  y.  Raumbaeh, 
82  Fed.  Rep.  205;  Soeiete  Anonyme  de  la  Dis- 
tUlerie  de  la  L.  B.  de  I'A.  de  F.  y.  Western 
Distilling  Co.  48  Fed.  Rep.  416. 

The  yery  fact,  therefore,  that  the  appellants 
are  selliog,  under  the  name  *'  Sarsaparilla  and 
IroD,"  a  beverage  that  is  not  respondents'  pat- 
ented beverage,  is  eyidence  of  fraud  on  their 
part.  Their  beyerage  is  not  "  Sarsaparilla  and 
iron,"  but  an  imitation  of  respondents'  beyer- 
age, and  in  order  to  deceive  the  public  and  keep 
up  the  imitation  and  fraud  they  call  it  **  Sar- 
saparilla and  Iron,"  thus  uniting  every  element 
that  constitutes  a  fraud,  both  upon  the  re- 
spondents and  upon  the  public,  and  carrying 
on  an  unfair  competition  in  business. 

Congress  d  E.  Spring  Co.  y.  High  Rock  Conr 
gress  Spring  Co.  57  Barb.  526. 

A  mere  change  of  color  of  a  label  where  the 
design  is  retained  does  not  relieve  the  party 
from  infringing. 

Browne,  Trademarks,  §  268;  Sebastian, 
Trademarks,  pp.  79,  807;  McLean  y.  Fleming, 
96  U.  8.  245,  24  L.  ed.  828;  Guinness  y.  UU- 
mer,  10  L.  T.  127. 

Paterflon,  /.,  deliyered  the  opinion  of 
the  court  : 

This  is  an  action  for  an  injunction,  and  to 
recover  damages  for  an  infringement  of  plain- 
tiffs' trademark  and  labels.  The  facts  found 
by  the  court  below  are  substantially  as  fol- 
lows :  In  the  year  1887  plaintiffs  commenced 
to  manufacture  and  sell  a  new  and  yalu- 
able  medicinal  compound  or  beyerage,  and 
adopted  and  used  in  connection  with  the  sale 
thereof  the  name  ''Sarsaparilla  and  Iron." 
By  reason  of  the  superior  character  of  the 
medicinal  constituents  employed  in  the  man- 
ufacture of  the  beverage  or  compound  it  be- 
came widely  known  and  highly  esteemed  by 
the  trade,  and  identified  and  distioguished 
by  dealers  and  consumers  under  the  designa- 
tion of  *" Sarsaparilla  and  Iron."   This  name 
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was  not  at  tbat  time  in  ase  or  known  as  a 
designation  of  any  similar  article  of  manu- 
facture on  sale.  For  the  purpose  of  identi- 
fying the  beverage  as  being  of  their  man- 
ufacture, and  to  distinguiSi  it  from  other 
articles  of  a  similar  nature,  plaintiffs  have 
affixed  to  the  bottles  containing  the  same 
their  own  labels,  devices,  and  trademark, 
specimens  of  which  are  attached  to  the 
complaint  herein.  The  article  has  become 
widely  known  to  the  public  and  to  buyers 
and  consumers  thereof  as  the  beverage  man- 
ufactured and  sold  by  the  plaintiffs,  not  only 
through  the  name  "Sarsa pari  11a  and  Iron,'' 
but  through  said  labels ;  and  up  to  the  time 
of  the  infringement,  hereinafter  referred  to, 
large  sales  and  great  profits  had  been  made 
by  the  plaintiffs.  The  defendants,  since  the 
month  of  December,  1888,  willfully  disre- 
garding the  rights  of  the  plaintiffs,  and  with 
the  intention  to  divert  to  themselves  the  busi- 
ness of  the  plaintiffs,  and  the  profits  and 
gains  thereof,  have  fraudulently  prepared, 
sold,  and  now  continue  to  manufacture  and 
sell,  throughout  the  state  of  California,  an 
article  or  beverage  in  imitation  of  the  plain- 
tiffs' beverage,  haviniz:  the  same  taste,  flavor, 
and  appearance  as  plaintiffs'  article,  with 
the  intent  to  deceive  and  defraud  the  public 
and  to  injure  and  defraud  the  plaintiffs. 
They  have  put  their  beverage  in  bottles  and 
packages  similar  to  those  used  by  the  plain- 
tiffs, and  have  labeled  their  bottles  with 
labels,  names,  marks,  and  devices  similar  to 
those  used  by  the  plaintiffs.  Copies  of  these 
labels  are  attached  to  the  complaint.  These 
marks  and  devices  so  closelv  resembled  those 
used  by  the  plaintiffs  as  to  be  calculated  and 
liable  to  deceive  purchasers  and  consumers 
of  plaintiffs'  article,  and  to  lead  them,  al- 
though exercising  ordinary  care  and  pru- 
dence, to  believe  that  the  article  contained 
therein  it  the  plaintiffs'  article,  greatlv  to 
the  diminution  and  damage  of  the  business 
and  profits  of  plaintiffs  derived  therefrom. 
The  defendants'  beverage  in  imitation  of  the 
plaintiffs'  compound  or  beverage  is  inferior 
to  that  put  up  by  the  plaintiffs,  and  by  reason 
thereof  the  reputation  of  plaintiffs'  article 
has  been  greatlv  injured,  but  there  is  no  del- 
eterious or  poisonous  substance  in  the  de- 
fendants' beverage.  By  reason  of  the  wrong- 
ful, acts  of  the  defendants  the  plaintiffs  have 
sustained  damage  in  the  amount  of  $3, 539. 25. 
Upon  these  findings  the  court  concluded  that 
the  plaintiffs  were  entitled  to  an  injunction 
perpetually  restraining  the  defendants  from 
"preparing,  putting  up,  selling,  or  offering 
for  sale  said  or  anj  imitation  of  plaintiffs' 
article,  or  any  article  under  or  bearing  the 
name  of  'Sarsaparilla  and  Iron,'  or  any  arti- 
cle under  or  bearing  a  colorable  or  other  im- 
itation of  said  name,  or  any  article  bearing 
said  false  labels  (Exhibit  B),  or  any  imita- 
tion of  the  said  labels  of  plaintiffs,  or  any 
article  bearing  upon  or  connecting  therewith 
any  of  the  said  names,  devices,  or  trademarks 
of  the  plaintiffs  which  are  shown  upon  said 
labels  or  exhibits.  Also  that  plaintiffs  were 
entitled  to  recover  said  sum  of  $3,589.25  and 
costs."  A  decree  was  entered  accordingly. 
1.  Words  which  are  merely  descriptive  of 
the  character,  quality,  or  composition  of  an 
22  L.  R.  A. 


article  cannot  be  monopolized  as  a  trademark. 
Thus  it  has  been  hela  that  the  words  **Iron 
Bitters"  are  so  far  indicative  of  the  qualities 
of  an  article  as  to  fall  within  the  scope  of 
the  rule  {Brown  ChemiaU  Oo.  v.  Meyer ^  189 
U.  8.  542,  85  L.  ed.  248),  and  that  name  is 
no  more  generic  than  the  name  ''Sarsapar- 
illa  and  Iron."    Our  Code  provides  that  a 
trademark  shall  not  include  any  designation 
''which  relates  only  to  the  name,  quuity,  or 
description  of  the  thing. "   Civil  Code,  §  991. 
Words  in  common  use^are  the  common  prop- 
eHy  of  the  people,  and  no  one  can  acquire  aa 
exclusive  right  to  such  words  by  adopting 
them  as  his  trademark,  unless  they  be  used 
out  of  their  ordinary  acceptation,  and  as  a 
fancy  name.    The  general  rule  is  opposed  ta 
the  use  of  mere  words  as  a  trademark ;  but  if 
all  of  the  words  be  used  under  a  new  com- 
bination in  the  way  of  a  fancy  name  or  des- 
ignation, they  may  constitute  a  valid  trade- 
mark, if  they  do  in  fact  indicate  origin  or 
ownership.     Law'ence  Jffg.  Co,  v.  Tennettee 
Mfg.  Oo.  188  U.  8.  546,  84  L.  ed.  1003.    Wo 
think  the  words  **8arsaparilla  and  Iron"  are 
generic  terms,  and  were  used  for  the  purpose 
of  indicating,  not  so  much  the  origin,  man- 
ufacture, or  ownership  of  the  beverage,  aa 
the  quality  of  the  article  itsel  f.    In  Delaftare 
A  H.  Canal  Oo.  v.  Clark,  80  U.  8.  18  Wall. 
327,  20  L.  ed.  584,  the  court  said:    "True, 
it  may  be  that  the  use  by  a  second  producer, 
in  describing  truthfully  his  product  by  a 
name  or  combination  of  words  already  in 
use  by  another,  may  have  the  effect  of  caus- 
ing the  public  to  mistake  as  to  the  origin  or 
ownership  of  the  property ;  but  if  it  is  just 
as  true  in  Its  application  to  his  goods  as  it 
is  to  those  of  another,  who  first  applied  it, 
and  who,  therefore,  claims  an  exclusive  right 
to  use  it,  there  is  no  legal  or  moral  wrong^ 
done."    We  held  here  that  a  person  is  not 
entitled  to  the  exclusive  use  of  the  worda 
**  Antiquarian  Book  8tore"  as  a  trademark. 
Ohoynski  v.  Oolien,  89  Cal.  501,  2  Am.  Rep. 
476.     See  also  Browne,  Trademarks,  §  164; 
Raggett  v.  Findlater,  L.  R.  17  Eq.  29.     The 
words  **  Sarsaparilla  and  Iron"  describe  in- 
gredients well  known  to  the  public.    The 
word  '^sarsaparilla"  means  a  root,  or  its  ex- 
tract, and  iron,  as  used  in  connection  with 
the  word  "sarsaparilla,"  must  mean  a  solu- 
tion of  the  metal  iron.    But  it  is  claimed  bj 
respondents  that  the  words  **Sar8aparilla  and 
Iron"  do  not,  in  fact,  indicate  the  character, 
kind,  or  quality  of  their  beverage ;  that  it  la 
not  a  composition  of  sarsaparilla  and  iron, 
b\\t  a  solution  of  various  substances ;  that  it 
contains  only  a  small  quantity  of  sarsaparilla 
and  a  small  quantity  of  iron  and  the  name 
was  given  to  the  beverage  only  as  a  name  by 
which  it  might  be  known,  wiUiout  In  any 
way  being  descriptive.    But  it  is  sufiScient 
to  say  in  answer  to  this  claim  that  the  name 
given  to  the  article  is  either  generic,  or  it  is 
of  such  a  character  that  it  can  as  well  be 
applied  to  defendants'  beverage  as  to  the 
plaintiffs' ;  and,  this  being  so,  as  was  said  in 
Velaware  d  H.  Canal  Co.  v.  Clark^  supra^  al- 
though the  use  of  the  name  may  have  the 
effect  of  causing  the  public  to  mistake  as  to 
the  origin  or  ownership  of  the  product,  "if 
it  is  just  as  true  in  its  application  to  his 
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goods  as  it  is  to  those  of  another,  who  first 
applied  to  it,  .  .  .  there  is  no  legal  or 
moral  wrong  done,"  the  words  or  combina- 
tion being  of  such  a  character  as  to  desiirnate 
respc'ctively  well-known  articles  of  com- 
merce. 

2.  it  will  be  observed  from  oar  statement 
of  the  facts  that  the  court  found  the  defend- 
ants willfully,  with  intention  to  divert  to 
themselves  the  business  of  the  plaintiffs,  and 
secure  the  profits  and  gains  thereof,  prepared 
and  sold  large  quantities  of  an  inferior  im- 
itation of  the  defendants'  beverage,  and  in 
doing  so  had  used  lal>e1s,  marks,  and  devices 
so  closely  resembling  those  used  by  the  plain- 
tiffs as  to  deceive  the  purchasers,  ana  lead 
them,  althoueh  exercising  ordinary  care,  to 
believe  that  they  were  purchasing  plaintiffs' 
beverage.  Upon  this  finding  the  plaintiffs 
were  entitled  to  judgment,  independently  of 
the  validity  of  the  trademarks  in  question. 
In  Laufrence  Mfif,  Co.  v.  Teniie99ee  mfg,  Co,^ 
iupra,  Mr.  Chief  Justice  Fuller  said :  **  Un- 
doubtedly an  inferior  and  fraudulent  com- 
petition against  the  business  of  the  plaintiff, 
conducted  with  the  intent  on  the  part  of  the 
defendant  to  avail  itself  of  the  reputation  of 
the  plaintiff  to  palm  off  its  goods  as  plain- 
tiff's, would,  in  a  proper  case,  constitute 
ground  for  relief;'*  and  in  the  course  of  his 
opinion  referred  to  an  English  case,  in  which 
Lord  Justice  Lindley  remarked  that,  ** al- 
though the  plaintiffs' had  no  exclusive  right 
to  the  use  of  the  words  'Stone  Ale'  alone  as 
against  the  world,  or  any  right  to  prevent 
the  defendant  selling  his  gc^s  as  having 
been  made  at  Stone,  *yet,  as  against  a  par- 
ticular defendant,  who  is  fraudulently  using 
or  going  to  fraudulently  use  the  words  with 
the  express  purpose  of  passing  off  his  goods 
as  the  goods  of  the  plaintiffs,  it  appears  to 
me  that  the  plaintiffs  may  have  rights  which 
they  may  not  have  against  other  traders.'" 
A  competing  business  firm  is  bound  to  deal 
fairly  in  placing  its  rival  article  upon  tiie 
market;  and,  if  it  clearly  appears  t<hat  the 
defendants  have  closely  imitated  the  plain- 
tiffs* labels  and  style,  and  have  done  obvious 
damage  to  the  latter's  business  through  the 
unlawful  business  methods  employed,  the 
plaintiffs  are  entitled  to  relief  upon  the 
^ound  of  fraud.  Sperry  v.  Percital  Milling 
Co.  81  Cal,  258;  Pierce  v.  Quitiard,  68  Cal. 
68,  58  Am.  Rep.  1.  Cases  are  not  wan  tine  of 
injunctions  issued  to  restrain  the  use  even  of 
one's  own  name,  where  such  use  is  made 
with  such  additions  as  to  intentionally  de- 
ceive the  public,  and  make  them  believe  he 
is  selling  the  goods  of  another.  McLean  v. 
Fleming,  96  U.  S.  251,  24  L.  ed.  880;  Brvmi 
Chemical  Co,  v.  Meyer ^  supra.  See  also 
Moxie  Nerte  Food  Co.  v.  Baumbach,  82  Fed. 
Hep.  212 ;  California  Fig  8yrup  Co.  v.  Im- 
proved Fig  Syrup  Co.  51  Fed.  Hep.  297 ;  Im- 
proved  Fig  Syrup  Co.  v.  Califoinia  Fig  Syrup 
Co.  54  Fed.  Rep.  178,  7  U.  8.  App.— ;  dleve- 
land  Stone  Co.  v.   Wallace,  62  Fed.  Rep.  438. 

There  is  abundant  evidence  in  the  record 
to  support  the  finding  of  the  court.  The  de- 
fendant's label  is  a  palpable  imitation  in 
form  and  design  of  the  plaintiffs*  label. 
Both  have  the  same  eeneraf  appearance,  ex- 
cept in  color— one  being  blue,  the  other  red. 
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Both  have  crescent- shaped  neck  labels  for  the 
bottle,  lined  and  lettered  in  similar  form. 
Both  have  the  word  "^Sarsaparilla"  at  the  top 
of  the  label  in  large  letters,  and  the  word 
^Iron"  printed  in  the  border  of  the  lower  half 
of  the  label.  Both  have  parallel  lines  run- 
ning across  the  middle  of  the  label  with  the 
name  of  the  manufacturers  between  the  same. 
The  monogram  of  the  defendants  occupies  the 
same  position  upon  their  label  as  the  trade- 
mark of  the  plaintiffs  upon  the  label  of  the 
latter.  Both  labels  have  the  words,  **  A  great 
blood  purifier, "  and  **  Cures  all  skin  diseases, " 
printed  in  the  lower  half  of  the  label.  In 
fact  the  only  material  difference  between  the 
two  labels  in  design  and  appearance  exists  In 
the  colors,  but  Uiis  is  no  defense.  Browne, 
Trademarks,  g  236.  The  difference  in  color 
is  a  mere  probative  fact, — ^a  circumstance  to 
be  considered' by  the  court  in  determining  the 
ultimate  question  as  to  whether  the  defend- 
ants' devices  so  closeljr  resembled  the  plain- 
tiffs' labels  as  to  deceive  the  public.  The 
court  below  has  found  the  fact  that  the  pur- 
chasers have  been  deceived  by  the  acts  of  the 
defendants,  and  we  cannot  say  that  this  find- 
ing is  not  supported  by  the  evidence.  As 
was  said  in  McLean  v.  Fleming,  supra: 
"  What  degree  of  resemblance  is  necessary  to 
constitute  an  infringement  is  incapable  of  ex- 
act definition  as  applicable  to  all  cases.  All 
that  courts  of  justice  can  do  in  that  regard 
is  to  say  that  no  trader  can  adopt  a  trademark 
so  resembling  that  of  another  trader  as  that 
ordinary  purchasers  buying  with  ordinary 
caution  are  likely  to  be  misled."  See  also 
Improved  Fig  Syrup  Co,  v.  California  Fig 
Syrup  Co.  54  Fed.  Rep.  178.  7  U.  S.  App.  — . 
The  testimony  shows  clearly  that  the  size, 
form,  design,  ornamentation,  and  phraseology 
of  plaintiffs'  label  were  studiously  followed 
by  the  defendants  in  the  preparation  of  their 
own,  and  that  the  latter  was  used  and  in- 
tended to  be  used  as  a  close  imitation  of  the 
plaintiffs'  label,  and  for  the  purpose  of  lead- 
ing the  public  to  believe  that  the  beverage 
contained  in  the  bottles  upon  which  the  de- 
fendants' labels  were  placed  was  the  identical 
article  manufactured  by  the  plaintiffs. 

8.  The  appellants  insist  that  the  plaintiffs 
should  not  he  allowed  to  recover  any  dam- 
ages, because  of  the  delay  in  commencing 
this  action.  This  claim  is  set  up  for  the  first 
time  in  this  court,  and  appears  to  be  an  after- 
thought. There  is  nothing  in  the  answer,  or 
in  the  report  of  the  proceedings  at  the  trial 
below,  indicating  an  intention  to  set  up  such 
a  defense.  The  point  ought  to  have  been 
raised  at  least  at  the  time  the  motion  for  a 
nonsuit  was  made,  the  facts  having  come  out 
in  the  evidence  of  the  plaintiffs ;  but  conced- 
ing for  the  purposes  of  the  discussion  that, 
notwithstanding  the  failure  of  the  defendants 
to  set  up  the  plea  of  laches  until  this  time, 
it  should  still  be  considered,  we  think  the 
contention  is  not  supported  by  the  admitted 
facts.  The  action  was  commenced  about  two 
years  after  the  plaintiffs  discovered  the  in- 
fringements, and  the  record  shows  that  plain- 
tiffs had,  prior  to  the  bringing  of  this  ac- 
tion, brought  suit  against  other  infringers, 
and  that  the  defendants  not  only  had  notice 
of  this  prior  litigation,  but  had  changed  the 
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color  of  their  label  on  acoount  of  a  deciBion 
in  the  court  below.  The  doctrine  of  laches, 
as  applied  to  stale  claims  in  matters  of  trust, 
does  not  apply  with  full  force  to  cases  of  in- 
frinfl^ement.     Browne,  Trademarks,  §  685. 

It  follows  from  the  views  we  have  expressed 
that  the  judgment  of  the  court  is  erroneous 
in  two  particulars.  The  plaintiffs  were  not 
entitled  to  a  decree  restraining  the  defendants 
from  preparing,  putting  up,  offering  for  sale, 
or  selling  the  beverage  in  question.  There 
is  nothing  in  the  complaint  upon  which  a 
judgment  awarding  to  plaintiffs  the  ex- 
clusive right  to  manufacture  the  beverage  as 
against  the  defendants  can  be  predicated. 
The  decree  is  also  erroneous  in  so  far  as  it 
enjoins  the  defendants  from  making,  offering 
for  sale,  or  selling  any  beverage  or  article 
under  the  name  of  "Sarsaparilla  and  Iron." 
As  we  have  seen,  the  plaintiff^  have  not  the 
exclusive  right  to  the  use  of  those  words.  In 
other  respects  the  decree  is  correct.  The  re- 
taining portion  of  the  decree  should  simply 


have  enjoined  the  defendants  from  selling  or 
offering  for  sale  any  beverage  or  article  bear- 
ing the  labels  shown  by  Exhibit  B,  attach^ 
to  ihe  complaint,  and  from  selling  or  offering 
to  sell  any  article  or  beverage  under  any 
marks,  signs,  devices,  or  labels  calculated  or 
liable  to  deceive  purchasers  and  consumera 
of  plaintiffs'  article,  or  the  public  generally, 
or  to  lead  them,  while  exercising  ordinary 
care  and  prudence  in  purchasing,  to  believe 
that  the  article  contained  in  the  defendants' 
bottles  and  packages  is  the  plaintiffs'  article. 
The  order  denying  the  defendants'  motion 
for  a  new  trial  is  affirmed.  The  cause  is  re- 
manded, with  directions  to  the  court  below 
to  modify  the  decree  in  accordance  with  the 
views  herein  expressed.  As  so  modified  <Aj 
judgment  will  stand  afflrrndd. 

We  concur :  MeF»rland»  J. ;  Garoutte* 
J,;  Harrison,  J.;  FitB^erald»  J. 

Rehearing  denied. 
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P.  M.  MULDOON.  jBmp*., 
SEATTLE  CITY  R  CO.,  Appt. 

( Wash .) 

!•  One  who  aecepte  »  fti*ee  pans  on  » 
street  railway  with  a  printed  condition  that 


the  oompany  shall  not  be  liable  under  any  elr- 
cumstanoes,  whether  by  neffiigeooe  of  aKrents  or 
otherwise,  for  lojurJes,  Is  bound  by  that  condi- 
tion. 
8.  A  paeeenger^e  standing  on  the  plat- 
form of  the  trail  car  in  a  moTingp 
cable  train  in  acoordanoe  with  custom  Is  nut 
negligence  as  matter  of  law.  In  the  absonce  of 
any  rule  of  the  company  against  It. 


Noza— RiflrTiCa  of  perwn  rfdina  on  pass  or  eon* 
tract  for  free  xmusoos. 

Stodi  drDver, 

A  oarrier  Is  liable  for  negli^enoe  of  its  employ^ 
causing  persona]  injuries  to  a  stock  drover,  who  is 
with  his  stock,  or  riding  on  a  stock  contract,  or 
stock  pass,  where  no  question  is  made  as  to  the  as- 
sumption of  risk  by  the  drover,  or  contract  limit- 
ing liability.  Union  B.  &  Transit  Co.  v.  Shacklet, 
119  lU.  882;  Florida  B.  &  Nav.  Go.  y.  Webster,  26 
Ha.  894. 

And  in  such  a  case  he  is  entitled  to  all  the  rights 
of  a  passenger  for  hire.  Little  Rock  &  Ft.  8.  R.  Co. 
▼.  Miles,  iO  Ark.  208,  48  Am.  Bep.  10;  Waterbury  v. 
New  York  Cent.  &  H.  K.  B.  Co.  17  Fed.  Rep.  672;  Chi- 
cago,  M.  &  St.  P.  B.  Co.  v.  Carpenter,  66  Fed.  Bep. 
461;  Indianapolis  &  St.  L.  B.  Co.  v.  Hotst,  98  U.  S. 
80L  28  L.  ed.  888;  Missouri  Pac.  B.  Go.  v.  Aiken,  71 
Tex.  873. 

And  in  such  a  case  the  oompany  is  liable  for  not 
honoring  the  pass  and  expelling  the  holder  who 
refused  to  pay  fare.  Graham  v.  Pacific  B.  Co.  66 
Mo.  686. 

And  a  company  is  bound  to  exercise  reasonable 
care  and  safety  towards  a  drover  who  was  directed 
to  ride  to  the  stock  yards  with  his  car,  and  was  re- 
quired to  ride  on  an  engine.  Lake  Shore  &  M.  8. 
B.  Co.  y.  Brown,  128  Bl.  162. 

And  a  minor  allowed  to  ride  on  a  stock  pass  is 
entitled  to  the  same  care  as  an  adult,  although  the 
rules  of  the  company  forbid  minors  from  riding  on 
snob  passes.  Texas  if  P.  B.  Co.  y.  Garcia,  62  Tex. 
286. 

But  a  party  obtaining  a  pass  through  fraudulent 
misrepresentations  that  she  is  the  owner  and  ship- 
per of  a  carload  of  stock  when  It  belongs  to  her 
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husband,  who  is  in  charge,  is  not  entitled  to  ride 
on  that  pass.  Brown  y.  Missouri,  K.Sc  T.  B.  Co.  64 
Mo.  696. 

And  a  stock  droyer  guilty  of  contributory  negli. 
gence  cannot  recoyer  for  Injuries  caused  by  neg*- 
ligenoe  of  the  company.  McCorkie  v.  Chicago,  B. 
I.  &  P.  B.  Co.  61  Iowa,  666;  Bichmond  &  D.  B.  COb 
y.  Pickiesetmer.  85  Va.  T88,  89  Va.  889:  Tuley  y. 
Chicago,  B.  &  Q.  B.  Co.  41  Mo.  App.  482.  See  also 
Chicago,  R  &  K.  B.  Co.  y.  Hawk  and  Atohisoii*  T. 
ft  S.  F.  B.  Co.  y.  lindley,  infra, 

Drover^B  vom;  anumino  rMc 

It  seems  that  the  weight  of  authorities  in  this 
country  hold  that  the  carrier  is  liable  for  injuries 
caused  to  the  drover  or  attendant  on  stock,  by 
negligence  of  its  employes,  notwithstanding  that 
under  the  contract  of  carriage  or  the  pesa,  sodi 
person  assumed  all  risk  of  peisonal  injuiy.  Kew 
York  Cent.  EL  Co.  y.  Lockwood,  84  U.  S.  17  WalL 
857, 21 L.  ed.  627;  Flinn  y.  Philadelphia,  W.  ft  a  R. 
Co.  1  Houst.  (DeL)  469;  Indiana  Cent.  B.  Co.  ▼. 
Mundy,  21  Ind.  48,  88  Am.  Dec  839;  Ohio  ft  M.  EU 
Co.  V.  Selby,  47  Ind.  471, 17  Am.  Bep.  719;  Louisville, 
N.  A.  ft  C.  B.  Co.  y.  Faylor,  126  Ind.  128;  OsrroU  ▼. 
Missouri  Pac.  B.  Co.  88  Mo.  289,  67  Am.  Rep.  382; 
Cleyeland.  P.  ft  A.  B.  Co.  y.  Currnn,  19  Ohio  St.  I.  9 
Am.  Bep.  862;  Pennsylvania  B.  Co.  v.  Henderson, 
61  Pa.  815:  Missouri  Pac  B.  Co.  y.  Ivey,  1  L.  B.  A. 
600,  71  Tex.  409. 

So  where  the  contract  released  tbe  oompany 
from  liability  for  personal  injury,  it  was  still  liable 
for  gross  negligence.  Pennsylvania  B.  Go.  y.  Mo- 
Closkey,  28  Pa.  628. 

And  where  the  contract  of  carriage  with  the  stock 
was  by  parol,  it  was  held  that  if  it  had  been  adopt* 
ed  and  signed,  assuming  all  risk  by  the  party,  tfaa 


^oe  also  25  L. 
45  L.  R.  A.  108. 


R.  A.  81,  157,  491;    33   L.   R.   A.   054,   844;    43   L.   R.   A.   210; 
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(Docember  80,  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Andre^r  F.  Barleigrh»  for  appellant: 

In  accepting  a  free  pass  over  the  appellant's 
road  the  respondent  expressly  agreed  to  as- 
sume the  risks  of  injury  resulting  from  the 
negligent  acts  of  appellant's  employ^,  and  has 
thereby  precluded  himself  from  no.w  seeking 
to  invoke  the  doctrine  of  respondeat  euperior 
against  this  appellant. 

OrUwold  V.  New  York  d  N,  E.  B.  Co.  58 
Conn.  371,  55  Am.  Rep.  115;  Quinby  v.  Boston 
di  M.  R  O.  5  L.  R  A.  846,  150  Mass.  365; 
Kinney  v.  Central  R.  Co,  of  N.  J,  34  N.  J. 
L.  613,  8  Am.  Rep.  265;  Baltimore  db  0.  22. 
€o.  V.  SkeeU,  8  W.  Va.  556.  See  also  Bey- 
bolt  V.  New  T<yrk,  L,  E.  <k  W,  R,  Co,  95  N.  Y. 
C32,  47  Am.  Rep.  75;  Biml  v.  New  York  Cent. 
R.  Co,  25  N.  Y.  442,  82  Am.  Dec.  869;  Magnin 
v.  Dinamore,  66  N.  Y.  168. 


Another  class  of  cases  holds  that  in  the  case 
of  a  passenger  Who  is  carried  gratuitously  by 
a  common  carrier  the  cafrier  may,  by  express 
contract,  relieve  himself  for  the  mere  neglect 
or  want  of  ordinary  care  on  the  part  of  the 
carrier  or  of  his  servants  and  employes,  but 
that  he  cannot  relieve  himself  from  liability 
for  ^oss  negligence  on  his  part  or  on  the  part 
of  his  servants  or  employes. 

Illinois  Cent.  K  Co.  v.  Read,  87  HI.  484.  87 
Am.  Dec.  260;  Annas  v.  Milwaukee  d  N.  W. 
R.  Co,  67  Wis.  46,  57  Am.  Rep.  888,  58  Am. 
Rep.  848. 

Gross  neglect  it  defined  as  "the  want  of 
slight  diligence,  or  it  is  the  want  of  that  care 
which  every  man  of  common  sense,  however 
inattentive,  takes  of  bis  own  property." 

Lawson,  Carr.  g  128;  Story,  Bailm.  §  17. 

A  passenger  who  voluntarily  and  unneces- 
sarily rides  upon  the  platform  of  a  railway  car 
assumes  the  risk  which  that  position  imposes 
and  cannot  recover  if  he  is  thereby  injured. 

Pennsylvania  R.  Co.  v.  Langdon,  92  Pa.  21, 
37  Am.  Rep.  651 ;  Rickey  v.  Boston  d  L.  R, 
Co.  14  Allen,  489;  Quinn  v.  lUinois  Cent.  R. 
Co.  61  111.  495;  Buel  v.  New  York  Cent.  R. 
Co.  81  N.  Y.  814,  88  Am.  Dec.  271;   Camden 


same  rule  of  liability  would  apply,  and  the  oom- 
peny  could  not  limit  its  liability  for  ffrofls  negVL- 
genoe.  Lawson  v.  Chica^ro,  St.  P.  M.  &  O.  B.  Oo. 
64  Wis.  447,  54  Am.  Bep.  634. 

And  a  shipper  In  charge  of  a  market  oar,  assum- 
inff  all  risk  provided  the  carrier  would  take  it 
with  a  paaseoffer  train,  did  not  release  the  carrier 
for  ne(rli»reQce.  Lackawanna  &B,EU  Oo.  v.  Ohiene- 
with,  62  Pa.  8S2,  91  Am.  Deo.  168. 

In  International  &  G.  N.  R.  Oo.  v.  Armstrong,  4 
Tex.  Civ.  App.  146,  it  is  stated  that  the  carrier  can- 
not relieve  itself  of  liability  to  the  drover  by  his 
assuming  all  risk,  bat  this  was  not  the  question 
involved. 

So  where  the  oontraot  stipulated  to  **  assume  all 
risk  "  but  the  attendant  did  not  sign  it,  the  railroad 
company  was  liable  for  injury  to  bim  caused  by 
negligence  of  its  employes.  Pitcher  v.  Lake  Shore 
&  M.  S.  R.  CO.  40  N.  Y.  S.  R.  896,  28  N.  Y.  S.  R.  647. 

So  where  the  contract  released  the  railroad  com- 
pany from  all  damages  attending  the  transporta- 
tion of  stock,  bat  did  not  oootain  any  release  from 
personal  injuries,  the  carrier  was  liable  for  injuries 
to  the  attendant,  and  it  was  said  that  the  shipper 
could  not  have  assumed  risk  for  the  attendant  un- 
less he  was  so  authorized.  Porter  v.  New  York,  L. 
E.  &  W.  R.  Co.  69  Hun,  177. 

And  a  stock  attendant  in  charge  of  stock  is  en- 
titled to  aU  the  rights  of  a  passenger.  Indianap- 
olis, B.  &  W.  R.  Co.  V.  Beaver,  41  Ind.  496. 

And  a  plea  that  the  drover  traveled  on  a  ^  free 
paes'*  and  ** assumed  all  risk"  does  not  meet  the 
allegation  of  the  declaration  that  the  pass  was  in- 
cluded in  the  cost  of  freight  transportation.  Ohio 
A  H.  R.  Co.  V.  Nickless,  71  Ind.  271. 

Where  horses  were  injured,  it  was  said  that  81 
Vict.,  cbap.  48,  and  42  Vict.,  chap.  9,  prohibit  rail- 
way companies  from  protecting  themselves  against 
liability  for  negligence  by  notice,  condition,  or 
declaration.  Grand  Trunk  R.  Co.  v.  Vogel.  11  Can. 
Sup.  Ct  Rep.  612. 

And  where  a  shipper  with  his  horse,  who  had 
eontraoted  to  *Moad  and  unload"  at  his  own  risk, 
was  hurt  by  a  concussion  of  the  cars  after  the  end 
of  the  Journey  was  reached,  and  he  had  left  the 
oar  and  came  back  to  look  after  his  horse  and  laid 
down  iu  the  car,  the  carrier  was  held  bound  to  ez- 
oroiso  care.  Orcutt  v.  Northern  Pac.  R.  Oo.  46 
Minn.  868. 
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Under  a  contract  requiring  the  shipper  to  **load 
.  .  .  at  his  own  risk,  and  the  person  riding  free  to 
assume  all  risk,"  the  company  was  liable  for  oaus* 
ing  the  death  of  the  shipper  while  loading,  as  the 
pass  for  the  person  had  not  yet  been  Issued,  and 
might  have  been  intended  for  another  pcurty  to  be 
in  charge  and  not  the  shipper,  who  had  not  started 
on  the  trip,  and  the  stipulation  as  to  shipper*s  risk 
referred  to  stock.  Stinson  v.  New  York  Oenti  R. 
Oo.  32  K.  Y.  388,  88  Am.  Deo.  882. 

A  shipper  of  stock  riding  free  under  a  contract 
to  take  charge  of  the  same  at  his  own  risk  of  per- 
sonal injury,  is  not  a  gratuitous  passenger,  and  the 
company  is  liable  for  injuries  caused  by  gross  neg- 
ligence.   Smith  V.  New  York  Cent.  R.  Op.  24  N.  Y. 

But  this  was  substantially  overruled  in  Biasell  v. 
New  York  Cent  R.  Co.,  26  N.  Y.  442.  82  Am.  Deo- 
809, 29  Barb.  602,  boldiog  that  where  the  cattle  are 
carried  at  a  reduced  rate  and  the  shipper  is  carried 
free,  the  company  may  relieve  itself  of  liability  by 
stipulation  in  contract  for  shipper  to  assume  all 
risk  of  personal  injury.  The  New  York  authori- 
ties, with  the  exception  above  (Smith  v.  New  York 
Cent.  R.  Co.  supra),  follow  the  English  rule  noted 
infra  and  are  recognized  as  in  oonfllct  with  the 
rest  of  the  American  cases. 

And  other  New  York  oases  hold  that  the  raflroad 
company  may  limit  its  liability  by  proviso  in  the 
pass,  *Vassuming  all  risks.**  Boswell  v.  Hudson 
River  R.  Co.  6  Boew.  699. 

So  where  one  was  riding  on  a  stock  pass  and  was 
injured  by  a  stick  of  wood  carelessly  thrown  by 
the  engineer,  the  company  was  not  liable.  Dis- 
tinction is  made  in  this  case  between  Smith  v.  New 
York  Cent.  R.  Co.,  awpra,  in  that  here  a  pass  had 
issued.  Poucher  v.  New  York  Cent.  R.  Co.  49  N. 
Y.  268, 10  Am.  Rep.  864. 

And  the  English  and  Irish  cases  hold  that  the 
carrier  may  secure  exemption  from  liability  by  a 
stipulation  in  the  drover^s  pass,  ** Assuming  aU 
risk.**  MoCawley  v.  Furness  R.  Co.  L.  EL  8  Q.  B.  67, 
4  Moak,  Eng.  Rep.  218,  42  L.  J.  Q.  &  4.  27  L.  T.  N. 
S.  486. 21  Week.  Rep.  140;  Hall  v.  North  Eastern  R. 
Co.  L.  R.  10  Q.  B.  437, 14  Moak,  Eng.  Rep.  261.  44  L. 
J.  Q.  B.  164,  88  L.  T.  N.  S.  806.  28  Week.  Rep.  860; 
Gallin  v.  London  &  N.  W.  R.  Co.  L.  R.  10  Q.  B.  tli, 
12  Moak,  Eng.  Rep.  268,44  L.J.Q.  a88,a0L.T.N. 
S.  560, 28  Week.  Rep.  808;  Duff  v.  Great  Northern 
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di  A.  J3.  Oo,  y.  Eooiey,  99  Pa.  492,  44  Am. 
Rep.  123. 

To  ride  on  the  platform  of  a  street -car  un- 
Dccessarily,  there  heing  seats,  is  DegligeDce. 

Ashbrook  v.  Frederick  Azenue  R,  Co.  18  Mo. 
App.  290;  Andrews  v.  Capitol,  N.  0.  S.  df  8. 
W.  R.  Co.  2  Mackev,  137.  47  Am.  Rep.  266; 
Downey  Y.  ffendrie.w  Mich.  498,  41  Am.  Rep. 
177;  HutchinsoD,  Carr.  2d  ed.  §  653flf;  Clark  v. 
Eighth  Ave.  R.Co.2QN,  Y.  185.  93  Am.  Dec. 
495;  Connolly  v.  Knickerbocker  Ic^  Co,  114  N. 
Y.  104;  Ward  v.  Central  Park,  N.  E.  River 
ye.  Co.  42  How.  Pr.  289;  Roehat  y.  North 
Jludion  County  22.  O.  49  N.  J.  L.  445. 

Messrs.  WUl  H.  Thompson,  Eduard  P. 
Edsen,  and  John  E.  Hamphriesy  for 
respondeDt: 

The  authorities  applicable  to  the  case  are 
collected  under  the  text  in  Negligence  of  Im- 
posed Duties  of  Passenger  Carriers  by  Chas. 
A.  Ray.  §§  80^88. 

The  doctrine  is  thoroughly  discussed  in  the 


cases  of  Gulf,  C.  A  8.  F,  R  Co.  t.  McOawn, 
65  Tex.  643.  and  Ohio  dM.  R,Cd.  ▼.  JSheibm, 
47  Ind.  461.  17  Am.  Rep.  719. 

Id  the  last-named  case  the  court  holds  that 
the  weight  of  authority  is  against  the  position 
that  the  company  can  exempt  itself  from  neg- 
ligence by  a  contract  made  with  the  person 
using  a  free  pass. 

See  Cooley,  Torts,  2d  ed.  pp.  825-^7; 
Bishop,  Non  Cont.  L.  §§  1074,  1160,  1191;  3 
Sutherland,  Damages,  1st  ed.  pp.  214,  2^;  2 
Parsons,  Cont.  p.  249;  Beach,  Contrib.  Neg. 
2d  ed.  §  165;  Greenhood.  Pub.  Pol.  pp.  5lS- 
515;  Christenson  ▼.  American  Exp.  Co.  15 
Minn.  280|  2  Am.  Rep.  l22;Rose  v.  DesMoinet 
Valley  R.  Co.  89  Iowa,  249;  Sbearm.  &  Kedf. 
Neg.  3d  ed.  g  274:  Patterson,  Railway  Accident 
Law,  p.  419;  LouitviUe,  N.  A.  dt  C.  R.  Co.  v, 
Faylor,  126  Ind.  126. 

It  is  not  negligence  per  m  for  a  person  to  ride 
upon  the  platform  of  a  street-car. 

Sutherland  y.  Standard  Life  d  Ace.  ln%.  Co, 


R.  Ck>.  L.  R.  4  Ir.  178, 41  L.  T.  N.  8. 107;  Neville  v. 
Cork,  etc.  R.  Go.  9  Ir.  L.  J.  Rep.  60. 2  Gent  L.  J.  868. 

And  a  railroad  company  is  not  liable  on  the  con- 
tract or  on  the  eyidenoe,  where  the  stock  drover 
on  a  free  pass  assumes  all  risk,  except  from  irross 
carelessness  of  the  railroad  company,  and  his  con- 
tributory negligence  is  the  cause  of  t^e  injury. 
Chicago,  B.  &  N.  R.  Co.  t.  Hawk,  86  III.  App.  327. 

See  also  MoGorkle  v.  Chicago,  R.  L  &  P.  R.  Co.  61 
Iowa,  666. 

So  where  a  stock  drover  riding  on  a  pass  **as- 
sumlng  all  risk"  who  was  injured  while  on  top  of 
tbe  car  assisting  in  making  up  the  train,  cannot 
recover  on  account  of  contributory  negligence. 
The  question  of  risk  assumed  Is  not  discussed.  At- 
chison, T.  ft  8.  P.  R.  Co.  y.  Lindley,  6  L.  R.  A.  616, 
42  Kan.  714. 

JDxfjpTttis  agenls^  netivhoyi,  and  the  like. 

An  express  agent  or  a  newsboy  permitted  to  ride 
under  a  contract  without  paying  fare  is  regarded 
according  to  tbe  weight  of  authority  as  an  ordi- 
nary passenger,  and  the  carrier  is  liable  for  an  in- 
jury caused  to  such  person  by  the  negligence  of 
the  employ^  of  such  carrier.  Yeomans  y.  Contra 
Costa  Steam  Nav.  Co.  44  CaL  71. 

And  the  same  was  held  where  the  express  com- 
pany released  the  carrier  and  guaranteed  against 
any  liability  for  damage  to  its  agents.  Kenney 
v.  New  York  Cent.  &  H.  R.  R.  Co.  125  N.  Y.  422; 
Brewer  y.  New  York,  L.  B.  &  W.  R.  Co.  11 L.  R.  A- 
488, 124  N.  Y.  50. 

So  where  the  contract  was  that  the  carrier  as- 
sumed no  liability.  Blair  v.  Erie  R.  Co.66  N.  Y. 
818, 23  Am.  Rep.  55. 

And  the  same  was  held  where  a  party  having  the 
right  to  sell  pop-corn  under  a  contract  for  pay  was 
killed  while  riding  on  a  pass  which  stipulated  that 
he  assumed  all  risk,  Mass.  Gten.  Stat.  chap.  63, 1 97, 
rendering  corporations  liable  for  causing  death  of 
passenger  by  gross  negligence.  Com.  v.  Vermont 
ft  M.  R.  Co.  108  Mass.  7. 

So  where  the  contract  with  a  telegraph  company 
provided  that  the  railroad  company  would  pass, 
free,  employes  If  they  have  passes,  the  evidence 
that  a  foreman  had  a  pass  for  himself  and  twelve 
men  was  properly  excluded  in  an  action  for  injury 
to  one  of  the  men  where  there  was  no  proof  that 
the  pass  had  any  stipulations  exempting  the  car- 
rier from  liability.  Elliott  v.  New  York  Cent.  & 
H.  R.  R.  Co.  83  N.  Y.  S.  R.  661. 

The  court  held  also  that  a  stipulation  releasing 
tbe  carrier  in  general  terms  from  responsibility 
would  not  extend  to  acts  of  negligence. 
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And  it  Is  no  defense  that  the  plaintiff  who 
injured  was  an  express  messenger  carried  under  a 
contract  with  the  company,  which  contract  re- 
quired him  to  take  a  hazardous  place.  Pennsyl- 
vania Co.  y.  Woodworth,  26  Ohio  St.  58S. 

But  a  party  who  is  not  in  the  employ  of  the  ejc- 
press  company  riding  in  tbe  express  car  attempt- 
ing to  learn  the  route  and  aasisting  the  messenger, 
is  not  entitled  to  the  rights  of  a  passenger.  Union 
Pac  R.  Co.  v.  Ntohols,  8  Kan.  606, 12  Am.  Rep.  475. 

In  Canada  where  the  manager  of  the  news  route 
released  the  railroad  company  from  ail  risk,  the 
carrier  is  released  from  liability  for  injuriug  a 
newsboy  by  a  projecting  timt)er,  while  the  boy  was 
on  the  depot  platform.  Alexander  v.  Toronto  9t 
N.  R.  Co.  88  U.  C.  Q.  a  474.  86  (7.  a  Q.  a  453. 

Rut  where  such  assistant  signed  a  contract  as- 
suming all  risks,  and  the  injury  was  not  caused  t^ 
fraudulent,  willful,  or  reckless  misconduct,  such 
stipulation  reUeves  tbe  carrier.  Higgins  y.  New 
Orleans,  M.  &  a  R.  Co.  28  La.  Ann.  183.  ''ee  also 
Woodruff  y.  Great  Western  R.  Co.  Wra,  and  caaea 
next  following,  as  to  contracts  for  pasa. 

CwnplUMfntary  or  vraiviUms  pass. 

The  authorities  are  not  agreed  as  to  the  liability 
of  a  carrier  where  the  passenger  is  injured  while 
riding  on  a  free  pass,  with  a  proviso  that  the  bold- 
er assumes  all  risk,  some  authorities  holding  that 
the  company  is  not  exempted  from  grross  negli- 
gence. Bllnois  Cent.  R.  Co.  y.  Read,  87  1U.  484,  87 
Am.  Dec.  260. 

And  a  special  plea  that  plaintiff  rode  on  a  free 
p&«  limiting  the  liability  of  the  carrier,  was  bad 
as  it  did  not  contain  any  direct  denial.  ELimball  v. 
Rutland  &  B.  R.  Co.  26  Yt.  247, 62  Am.  Dec.  667. 

And  Ohio  Code,  9 1807,  provides  that  every  rail- 
road company  shall  be  liable  for  damages  caused 
by  mismanagement  of  employ^  all  contracts 
to  the  contrary  notwithstanding.  Roae  y.  Dea 
Moines  Valley  R.  Co.  89  Iowa,  246. 

And  In  Massachusetts  n  carrier  is  bound  to  ex- 
ercise the  same  degree  of  care  to  one  riding  on  a 
free  pass  as  though  he  had  paid  his  fare  if  there  i» 
no  express  stipulation  to  the  contrary.  Todd  ▼. 
Old  Colony  &  F.  River  R.  Co.  8  Allen,  18,  80  Am. 
Dec.  49, 7  Allen,  207,  83  Am.  Deo.  679. 

And  the  same  rule  is  applied  by  some  oourts 
where  he  ^'assumed  all  risk."  Grand  Trunk  R.  Co. 
of  Canada  v.  Stevens,  95  (7.  S.  656, 24  L.  ed.  686:  Ja- 
cobus V.  St.  Paul  &  C.  R.  Co.  20  Minn.  125, 18  Am.  Rep. 
}60;  Gulf,  C.  &  S.  F.  R.  Co.  v.  v.  McGown,  65 Tex.  643; 
Pennsylvania R.  Co.  v.  Butler,  57  Pa.  836;  Buffalo, 
P.  &  W.  R,  Co.  V.  O'Hara  (Pa.)  12  W.  N.  a  478. 


Sw  111  so  45  L.  R.  A.  380. 
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aowa)  23  Ins.  L.  J.  85;  Mebt  t.  ».  Paul  Oity 
R.  Oo.  (MioD.)  Jan.  10,  IdQZiQmweUY.Weti 
Street  d  If.  E.  Efectrio  R.  (h,  fi  Wash.  46; 
Seal  V.  LmeU  iSb  2>.  Street  E,  Co,  157  Mass. 
414;  Willmott  v.  Oorrigan  Coneol.  Street  R.  Co. 
106  Mo.  585;  OMo  dt  M,  R.  Co,  v.  Stansberry, 
182  Ind.  538;  Beach,  Contrib.  Neg.  2(1  ed. 
p.  881,  §  298;  Fleek  v.  Union  R.  Co,  184  Mass. 
481;  NiAan  ▼.  Brooklj/n  City  d  If.  R,  Co.  87 
N.  Y.  68,  41  Am.  Rep.  846;  ThirUenih  d 
Fifteenth  Street  Pdes,  R.  Co,  ▼.  Boudrou,  92 
Pa.  475.  87  Am.  Rep.  707;  Oeiiz  v.  Milwaukee 
City  R,  Co.12  Wis.  807;  City  Railway  Co.  ▼. 
Lee,  50  N.  J.  L.  485;  Meeeel  ▼.  Lynn  dt  B.  R 
Co.  8  Allen,  284,  20  Gent.  L.  J.  pp.  104-106. 

Stiles*  J,,  delivered  the  opinion  of  the 
court: 

In  this  case  the  bare  legal  question  Is  up 
for  determination  whether  a  person  riding 
upon  a  public  street-car,  upon  a  free  pass, 
can  recover  for  personal  injuries  suffered  by 


him  through  the  negligence  of  the  Btreei- 
railroad  company's  servants,  when  the  pasi 
had  printed  upon  the  back  of  it  such  a  con- 
dition as  the  following :  **'  The  person  accept- 
ing this  pass  assumes  all  risl&s  of  accidents, 
and  expressly  agrees  that  the  company  shall 
not  be  liable,  under  anv  circumstances, 
whether  by  negligence  of  their  agenta  or 
otherwise,  for  injury  to  the  person,  or  for 
loss  or  injury  to  the  property  of  the  person, 
using  this  pass."  It  is  a  general  rule  that 
carriers  of  passengers  for  hire  cannot  contract 
against  their  liability  for  damages  for  in- 
juries to  their  passengers,  and  this  rule  has 
been  frequently  held  to  be  none  the  less  op- 
erative when  the  evidence  of  the  passenger's 
right  to  travel  was  put  in  the  form  of  a  free 
pass,  if  in  fact  there  was  a  consideration  for 
the  issuance  of  it.  New  York  Cent,  R,  Co,  ▼• 
Lockwood,  81  U.  8.  17  Wall.  357,  21  L.  ed. 
627 ;  Grand  Trunk  R  Go.  of  Canada  v.  Stev- 
ens,  95  U.  8.  655,  24  L.  ed.  585.    The  casea 


Bat  other  cases  hold  that  the  carrier  Is  not  liable 
toa  passenger  usinff  a  free  pass  with  a  stipulation 
••asBumiQir  all  risk."  Oriswold  v.  New  York  ft  N. 
R  B.  Co.  68  Oonn.  87U  66  Am.  Bep.  116:  Quimby  v. 
Boston  &M.  B.  Co.  5L.B.  A.  84«,  160  Mass.  865;  Kin- 
ney V.  Central  B.  Co.  of  N.  J.  88  N.  J.  L.  407, 90  Am. 
Beo.  676,  84  K.  J.  L.  618, 8  Am.  Bep.  866;  Perkins  v. 
New  York  Cent.  R  Co.  24  N.  Y.  196, 83  Am.  Dec.  282: 
Wells  V.  New  York  Cent  B.  Co.  24  N.  Y.  181,  afTff  26 
Barb.  641;  Sntberiand  v.  Great  Western  B.  Co.  7  U« 

cap.  400. 

These  oases  sustain  the  position  of  the  main  case 
that  suoh  a  oontraot  absolves  the  company  from 
llabUlty. 

And  in  suoh  a  ease  the  purchase  by  the  traveler 
of  a  ticket  entltlinsr  him  to  a  seat  in  the  drawIuR- 
room  oar  will  not  ohanse  the  exemption  of  the 
railroad  company.  Ulrlch  v.  New  York  Cent.  & 
H.  B.  B.CO.  108  N.  Y.  «0.  reversinff  18  Daly,  129. 

In  Wisconsin  a  railroad  company  is  not  liable  for 
the  death  of  a  party  holding  a  free  pass,  oontain- 
ingr  a  proviso  *%9Bumlng  all  risk"  when  the  injury 
was  caused  by  want  of  ordinary  care,  unless  the 
aame  was  made  a  crime  or  was  oaused  by  willful 
neglects  Under  Wis.  Bev.  Stat.,  M  4367-4298.  a  car- 
rier cannot  stipulate  against  negligence  which  is  a 
crime.  Annas  v.  Milwaukee  &  N.  W.  B.  Co.  67  Wis. 
46. 87  Am.  Bep.  888, 68  Am.  Bep.  848. 

And  while  a  carrier  cannot  limit  his  liability  in 
Ohio  yet  he  can  In  New  York,  and  such  a  contract 
made  in  New  York  will  be  upheld  in  Ohio.  Knowl- 
ton  V.  Erie  B.  Co.  19  Ohio  St.  260,  2  Am.  Bep.  89S. 

A  party  riding  in  New  Jersey  on  a  pass  assum- 
ing all  risk,  which  pass  was  issued  on  the  consider- 
ation of  a  lease  of  a  pleasure  resort  by  his 
employer  from  the  carrier,  has  all  the  rights  of  a 
passenger.  Camden  &  A.  B.  Go.  v,  Bausoh  (Pa.) 
Jan.  24, 1887. 

But  injury  caused  by  the  slamming  of  a  door  is 
not  euffloient  proof  of  negligence  Co  render  a  rail- 
road company  liable.  Hospes  v.  Chicago,  M.  IkBt, 
P.  B.  Co.  29  Fed.  Bep.  768. 

Right  of  a  party  totheuaeofa  pan. 

The  carrier  is  only  liable  for  gross  negligence 
where  a  party  Is  Injured  while  using  a  free  pass 
that  was  issued  to  another  person  and  was  not 
transferable.  Toledo,  W.  ft  W.  B.  Co.  v.  Beggs,  86 
m.  80, 28  Am.  Bep.  613. 

And  the  same  rule  of  law  was  applied  where  the 
pass  was  written  for  **B.  Price"  instead  of  **R 
Bice,**  and  it  was  a  question  for  the  Jury  whether 
the  holder  was  the  proper  party.  Bice  v.  Illinois 
Cent.  B.  Co.  22  111.  App.  648. 
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And  where  a  pass  was  used  by  a  reporter  on 
^'BelPs  JAfe"  which  was  issued  to  another  and  non^ 
transferable,  it  was  properly  submitted  to  the  Jury 
whether  or  not  the  railroad  which  issue**  the  pass^ 
and  caused  him  injury,  was  not  accustomed  to 
carry  other  reporters  of  the  same  paper  on  similar 
passes.  Great  Northern  B.  Co.  v.  Harrison,  10 
Bxch.  876, 12  a  B.  676, 26  Eng.  L.  &  Bq.  448. 

And  the  setting  aside  a  verdict  for  $6,000  for 
ejectinga  holder  of  a  free  pass,  who  refused  to  sign 
the  condition  on  the  back  of  the  ticket  assuming 
all  liability  is  not  an  abuse  of  discretion.  Blllott  v* 
Western  &  A.  B.  Co.  68  Ga.  464. 

But  where  a  party  was  killed  riding  on  atraln« 
and  he  had  a  pass  on  his  person  issued  to  anotber 
and  had  a  check,  and  was  recognized  as  a  passenger, 
the  nresumptJon  is  that  he  was  lawfully  on  the 
train  and  that  the  falling  of  the  bridge  causing  the 
accident  occurred  through  the  negligence  of  the 
company.  Louisville,  N.  A.  iir  C  B.  Co.  v.  Thomp- 
son, 107  Ind.  442. 

A  woman  tendering  a  slip  of  paper  claiming  it  to 
be  a  pass,  but  which  la  not,  may  be  ejected  for  not 
paying  fare.  Chicago,  R.  I.  &  P.  B.  Co.  v.  Herring, 
5.111.69. 

Where  the  defense  is  that  the  party  killed  on  a 
train  was  using  a  free  pass  which  "assumed  all 
ride"  a  replication  is  good  which  states  that  such 
pass  was  issued  to  the  holder  under  a  contract  for 
right  of  way  over  abridge  of  which  he  was  a  direct- 
or. Woodruff  V.  Great  Western  B.  Co.  18  U.  C  Q. 
R420. 

And  it  was  a  question  for  the  Jury  whether  a 
railroad  company  should  have  issued  without  ap- 
piication  a  ticket,  under  a  contract  in  considera- 
tion of  land  entitling  one  of  the  Arm  to  a  ticket  and 
transportation.  Knopf  v.  Bichmond,  F.  &  P.  B. 
Co.  85  y a.  760. 

But  in  a  similar  case  It  was  held  that  It  was  the 
company*s  business  to  see  that  a  ticket  was  issued. 
If  any  was  necessary.  Grimes  v.  Minneapolis,  L.  ft 
M.  B.  Co.  87  Minn.  66. 

A  receiver  of  a  railroad  Is  not  authoriaed  to 
bind  the  subsequent  owners  of  the  road,  by  a  paroi 
agreement  to  give  a  pass  for  life  as  part  considera- 
tion for  land  conveyed.  Martin  v.  New  York,  8. 
ft  W.  B.  Co.  88  N.  J.  Eq.  109. 

Cases  as  to  liability  for  injuries  to  employes  of 
the  carrier  carried  on  contracts  or  passes  are  not 
Included  herein. 

As  to  liability  for  injuries  to  postal  clerks,  see 
note  to  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Ketebam 
Ond.)  19  L.  B.  A.  889.  L  T. 
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above  cited  ezpresfily  refrain  from  any  ex- 
pression of  opinion  as  to  what  the  law  would 
be  were  the  pass  purely  a  gratuity,  with  a 
condition  against  liability.  There  are  doz- 
ens of  such  cases  as  New  York  Cent.  B,  Co, 
V.  Lockwood,  in  the  reports,  and  the  language 
of  many  of  them  is  fully  strong  enough  to 
Justify  counsel  in  claiming  that  they  would 
cover  the  case  of  a  gratuitous  pass  with  con- 
ditions. However,  nearly  all  of  them  are 
cases  where  drovers  or  other  shippers,  being 
under  the  necessity  of  accompanying  their 
shipments  of  stock  or  other  merchandise  to 
properly  care  for  it  while  in  transit,  were 
granted  transportation  without  payment  of 
fare  eo  nomine,  but  where  the  Federal  Supreme 
Court  found  that  there  was  a  valuable  con- 
sideration, and  therefore  a  contract  of  car- 
riage for  hire.  But  of  all  the  cases  called  to 
our  attention,  or  discovered  by  us  in  a  some- 
what extended  examination  of  the  subject, 
there  are  but  eight  where  the  naked  question 
of  liability  under  a  free  pass  with  conditions 
was  presented.  There  may  be  some  others, 
but  they  are  most  likely  to  be  found  in  New 
York  and  Illinois,  where  the  right  of  a  carrier 
to  contract  against  liability  has  lon^  been  rec- 
ognized in  some  form  or  other.  lUtnoia  Cent 
B,  Co,  ▼.  Bead  (1865),  87  111.  484,  87  Am. 
Dec.  260,  held  that  a  passenger  traveling  on 
such  a  pass  could  not  recover ;  also,  Kinney 
V.  Central  B,  Co,  of  N,  J,  (1869),  84  N.  J. 
L.  618,  5  Am.  Rep.  265.  Jojedbue  v.  St,  Paul 
d  a  B.  Co,  (1873),  20  Minn.  125  (Gil.  110), 
18  Am.  Rep.  860,  held  the  opposite,  as  did 
Boee  V.  Des  Moines  VaUey  B.  Co,  (1874) ,  89 
Iowa,  246,  OHeiDold  v.  New  York  dk  N,  B, 
B.  Co.  (1885),  58  Conn.  871,  55  Am.  Rep. 
115 :  and  Annas  v.  Milwaukee  d  N,  W.  B.  Uo. 
(1886),  67  Wis.  46,  57  Am.  Rep.  388,  58 
Am.  Rep.  848,  held  there  could  be  no  re- 
covery. Gulf,  C.  &  8,  F.  B.  Co.  V.  McGown, 
(1886),  65  Tex.  643,  followed  Minnesota  and 
Iowa;  but  Quimby  v.  Boston  d  M,  B,  Co, 
(1890) ,  150  Mass.  865,  5  L.  R.  A.  846,  decided 
against  recovery. 

The  Iowa  case  was  largely  based  upon  a 
statute  of  that  state,  which  was  construed  to 
prohibit  any  attempt  at  limitation  by  the 
carrier.  We  have  j2:iven  these  cases  in  their 
order  of  time,  so  that  it  may  be  seen  that 
there  is  no  absolute  weight  of  authority  on 
this  subject.  The  language  of  the  most  of 
the  text- books,  of  which  a  dozen  or  more 
have  been  cited,  is,  so  far  as  any  opinion  is 
expressed,  for  the  most  part  favorable  to  a 
right  of  recovery  in  such  cases;  but  Beach 
on  Contributory  Negligence  (sec.  172)  and 
Patterson's  Railway  Accident  Law  (page 
505)  are  the  only  books  of  this  class  which 
give  any  consideration  to  the  cases  above 
cited. 

There  can  be  no  question  as  to  the  pro- 
priety of  that  rule  of  law  which  prohibits  a 
common  carrier  from  forcing  upon  any  per- 
son who  deals  with  it  in  its'public  capacity 
a  condition  against  liability  arisinj^  from 
its  own  negligence.  The  very  idea  ofa  pub- 
lic or  common  carrier,  with  its  features  of 
monopoly  and  right  of  eminent  domain,  bears 
with  it,  to  the  "modem  mind,  the  duty  of 
conveying  passengers  with  safety,  so  far  as 
its  own  acts  are  concerned,  upon  the  pay- 
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ment  of  reasonable  compensation.     The  dutx 
which  the  carrier  owes  to  the  public  and  U> 
the   individual   is  to   perform   the   service 
safely,  without  any  limiting  conditions ;  and 
therefore  such  conditions,  when  the  imposi- 
tion of  them  is  attempted,  violate  an  implied 
duty,  and  are  justly  held  void.     But  when 
the  intending  passeneer  proposes  to  the  car- 
rier that  it  do  Bometiiing  for  him  which  it. 
is  not,  under  any  conceivable  circumstances, 
required  by  law  or  duty  to  do,  viz.  to  carry 
him  without  any  compensation  whatever,  and 
when  the  whole  matter  is  at  the  option  of 
either  party  to  agree  or  not,  it  is  difficult  to 
see  whv  public  policy  should  step  in,  and 
deny  the  right  of  the  carrier  to  limit  its 
chances  of  loss  in  the  operation,  even  though  a 
careless  servant  cause  unintentional  injury  to 
the  passenger.    The  theory  that  the  granting 
of  passes  upon  conditions  like  this  will  tend 
to  demoralize  the  servants  of  railway  and 
other  carriers,  and  thereby  imperil  the  limba 
and  lives  of  paying  passengers,  seems  to  us 
mere  fancy ;  and  yet  this  is  about  the  only 
consideration  urged  by  those  courts  whicb 
hold  that  there  is  a  public  policy  in  the  way 
of  such  agreements.     Absolutely  gratuitous 
passes  represent  but  an  infinitesimal  portion 
of  the  mileage  actually  traveled,  and  of  all 
the  passengers  carried  but  an    infinitcaimal 
number  are  injured  by  the  carrier's  negli- 
gence.   The  precautions  adopted  by  managers 
and  employes  of  land  and  water  transporta- 
tion companies  are  not  gauged  by  the  facL 
that  there  may  be  free  passengers  aboard,  and 
never  will  be  while  the  doctrine  of  respondeat 
superior  has  its  present  healthy  existence. 
(Donsiderations  of  business  success,  of  com- 
petition,  of  the  preservation  of  expensive 
machinery,  of  continuance  in  employment, 
of  the  safety  of  their  own  lives  and  *Iimbs, 
and,  to  some  extent  at  least,  of  humanity, 
have  incalculably  more  influence  upon  th& 
servants  of  these  carriers  in  making  them 
CMreful  than  any  thought  of  damage  suits  in 
favor  of  free  passengers.     It  is  only  in  the 
rarest  instances  that  disasters  of  this  kind 
occur  through  recklessness,  or  through  any 
other  cause  than  the  innate  weakness  of  hu- 
man nature,  which  cannot  forever  maintain 
a  perfect  guard.    The  cases  from  Massachu- 
setts,  New  Jersey,   and   Wisconsin,   above- 
cited,  seem  to  us  to  present,  by  conclusive 
argument,  the  better  reason  on  this  subject, 
and  we  .adopt  the  views  therein  expressed, 
and  hold  that  the  person  who  accepts  a  pass 
with  such  conditions  indorsed  on  it  as  those 
alleged  in  this  case  is  bound  by  their  terms. 
It  follows  that  the  demurrer  to  the  first  de- 
fense should  have  been  overruled. 

The  nonsuit  asked  by  appellant  was  prop- 
erly refused.  We  do  not  think  it  can  be  said 
that  it  is  negligence  per  se  for  a  passenger  to 
stand  upon  me  front  platform  of  the  trail  car 
in  a  moving  cable  train,  in  the  absence  of 
any  rule  or  the  company  against  it,  and 
where  it  has  been  the  custom  for  passengers, 
to  occupy  that  position.  Doubtless  there  is 
more  liability  that  accidents  will  occur 
where  a  car  is  propelled  by  cable  than  where 
horses  are  used,  but  common  experience  haa 
not  discriminated  between  the  two  to  the  ex* 
tent  of  changing  the  rule  of  law.    In  moat 
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cases  of  this  class  the  question  of  contribution 
is  one  for  the  Jury.  wilU  ▼.  Lynn  dt  B.  R, 
Co.  129  Mass.  851 ;  Ifcian  ▼.  Brookipn  City  di 
If,  B,  Co.  87  N.  T.  68,  41  Am.  Rep.  845. 

If  the  question  of  the  conditional  pass  be 
not  in  the  case,  and  the  Jury  find  that  the 
appellant  was  negligent  in  causing  the  sud- 
den stoppage  of  tno  car,  and  that  no  failure 
of  respondent  to  use  ordinarv  care  to  preserve 
himself  from  Uie  danger  ox  such  accidents 


contributed  proximately  to  pro(*uce  his  in- 
jury, then,  upon  a  new  trial,  respondent  will 
be  entitled  to  recover ;  otherwise  ^le  will  not. 
Judgment  reversed^  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
the  first  defense,  and  proceed  with  a  new 
trial. 

Dunbar*  Ch.  J.,  and  Hoyt»  Seottt  and 
Anders*  JJ,,  concur. 


MISSOURI   SUPREME   COURT. 


STATE  of  Missouri,  ex  rd.  Adam  FLICK- 

INGER, 

V. 

Daniel  D.  FISHER. 


(. 


.Ma. 


.) 


A  dentist,  though  having  »  diploma  fWna 
a  reputable  dental  college  and  on  the  roll 
of  dental  Burseons  and  registered  aooordlofr  to 
law,  is  not  exempt  from  Jury  duty,  under  Rev. 
Stat.  1860, 1  e08^,  as  a  **praotitioner  of  medicine.** 

(December  S,  1808.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  recognize  relator's 
exemption  from  jury  duty  on  the  ground  that 
he  was  a  doctor  of  dental  surgery.     Denied, 
The  facts  nre  stated  in  the  opinion. 
Mr.  Selden  P.  Speneer  for  relator. 
Mews,   W.  C.    Marshall   and  W.   L. 
Bruce  for  respondent. 

Sberwood»  t7. ,  delivered  the  opinion  of 
the  court: 

In  this  original  proceeding  for  a  man- 
damus, the  single  question  presented  is 
whether  the  relator,  a  dentist,  «nd  who  ap- 
pends to  his  name  ^'D.  D.  8.,"  is  liable  to 
do  jury  duty  under  the  laws  of  this  state. 
Among  those  exempt  under  the  general  laws 
of  this  state  is  "a  person  exercising  the  func- 
tions of  a  .  .  .  practitioner  of  medicine.'' 
Rev.  Stat.  1889,  §  6062.  Under  the  provis- 
ions of  section  8,  article  21,  of  the  Scheme 
and  Charter  (Rev.  Stot.  1889,  p.  2162), 
''every  male  citizen  of  this  state,  resident  in 
such  city,  sober  and  intelligent,  of  good  rep- 
utation, over  twenty-one  years  of  age,  and 
not  exempt  from  jury  duty  by  the  general 
laws  of  this  state,  or  otherwise  disqualified 
or  excused  as  provided  in  this  act,  shall  be 
deemed  to  be  qualified  for  and  subject  to  the 
performance  of  jur^  duty  under  the  provis- 
ions hereof."  Section  9  of  the  same  article 
then  proceeds  to  define  who  are  exempt  from 
jury  duty,  and  among  them  specifies  a  person 
who  is  actually  exercising  the  functions  of 
**a  practitioner  of  medicine.**  Of  laws  in 
pari  materia  with  those  mentioned  is  chapter 


110,  Bev.  Stat.  1880,  p.  1612.  This  chapter 
is  entitled,  ''Medicine,  8urgery,and  Dentist- 
ry,** and  consists  of  three  articles, — the  first 
**  Medicine  and  Surgery ;"  the  second,  **  Dis- 
position of  Human  Boiaies ;"  and  the  third, 
**  Dentistry. "  These  articles  were  originally 
separate  acta,  approved  at  different  times. 
Laws  1888,  p.  114,  approved  February  20; 
Id.  p.  115,  approved  April  2 ;  and  Laws  1887, 
p.  215,  approved  March  81,  relating  to  dead 
bodies.  Those  acts,  however,  like  the  di- 
versified contents  of  the  great  sheet,  knit  at 
the  four  comers,  that  Peter  saw  in  his  vision* 
have  been  gathered  together  in  all  their  in- 
congruity m  the  present  revision,  and  now 
form  chapter  110.  Section  6871,  article  1,  of 
that  chapter  provides  that  ''every  person 
practicing  meaicine  and  surgery,  in  any  of 
their  departments,  shall  possess  the  qualifica- 
tions required  by  this  article,**  to  wit:  If 
the  applicant  is  a  graduate  of  medicine,  he 
must  present  his  diploma  to  the  state  board 
of  health,  etc.  ;  ancl  thereupon  that  board  is- 
sues its  certificate  to  the  applicant,  and  such 
diploma  and  certificate  are  made  conclusive 
of  the  right  of  the  holder  of  the  same  to 
practice  medicine  in  this  state.  Other  pro- 
visions are  inserted  in  the  section  with  re- 
spect to  the  steps  necessary  to  be  taken  by 
those  who  are  not  graduates  of  medicine,  but 
who  also  desire  to  practice  it,  etc.  To  this 
end  two  kinds  of  certificates  are  provided  to 
be  issued  by  the  board, ^one  for  graduates 
who  possess  diplomas,  and  the  other  for  those 
not  graduates  who  have  stood  a  succesflful 
examination  before  the  board  as  to  their 
qualifications.  Without  such  certificate  of 
one  sort  or  the  other,  no  one  can  lawfully 
practice  medicine  and  surgery  in  any  of  their 
departments  in  this  state.  State  v.  Gregory^ 
83  Mo.  123,  58  Am.  Hep.  565.  Section  6881 
of  the  same  chapter  and  article  denounces 
certain  penalties  against  those  who  shall 
practice  medicine  or  surgery  in  this  state 
without  complying  with  the  provisions  of 
this  article,  to  wit,  a  fine  of  not  less  than 
$50,  nor  more  than  $500,  or  by  imprisonment 
in  the  county  jail  not  less  than  thirty,  nor 
more  than  three  hundred  and  sixty-five  days, 
or  by  both  such  fine  and  imprisonment.     Sec- 


Nora.— The  above  case  presents  a  question  that 
to  somewhat  difficult  as  weU  as  new,  bat  which  Is 
hable  to  arise  in  almoBt  any  Jurisdiction.  The  status 
of  dentists  as  memhets  of  the  medical  profession 
under  recent  statutes  regulating  their  business  and 
requiring  a  license  for  its  exercise  is  subject  to  some 
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doubt  as  the  disagreeing  opinions  In  the  above  case 
iodicate. 

For  Judicial  review  of  action  of  boards  in  respect 
to  such  licenses,  see  no/U  to  Iowa  Eclectic  Medical 
College  Aaso.  v.  Scbrader  (Iowa)  20  L.  R.  A.  866^ 
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tion  0880  of  article  8,  entitled  ''Dentistry/ 
makes  it  unlawful  for  any  person  to  practice 
dentistry  or  dental  surgery  in  this  state  with- 
out being  the  possessor  of  a  diploma,  etc.  No 
provision,  however,  is  made  for  the  presenta- 
tion of  such  diploma  to  the  board  of  health, 
nor  for  any  examination  by  that  board  of  the 
applicant  touching  his  qualifications.  The 
applicant  simply  presents  his  diploma  to  the 
county  clerk  or  city  register,  as  the  case  may 
be,  and  receives  a  certificate,  which  is  made 
''prima  facie  evidence  of  the  right  of  the 
holder  to  practice  under  this  article. "  Sec- 
tion 6893  of  that  article  prescribes  a  penalty 
for  violating  the  provisions  of  such  article, 
to  wit,  by  a  fine  not  less  than  $25,  nor  more 
than  $200.  These  different  penalties  under 
articles  1  and  8  evidently  ^o  to  show  that  the 
legislature  regarded  the  violation  of  article 
1  by  a  phvsician  as  a  more  serious  offense, 
and  therefore  to  be  punished  more  severely, 
tJian  a  violation  of  article  8  by  a  dentist.  In 
a  word,  by  those  very  penalties  they  drew  a 
distinction  between  a  doctor  and  a  dentist. 
Relator  relies  on  a  certificate  obtained  UDder 
the  provisions  of  article  8  aforesaid,  from  the 
city  register,  on  presentation  to  the  latter  by 
relator  of  his  diploma,  which  certificate, 
among  other  things,  states  that  relator's  name 
had  been  entered  on  the  *'roll  of  dental  sur- 
ffeons**  in  the  city  register's  office.  Look- 
ing at  all  these  statutory  provisioDS  bearing 
on  the  point  in  hand,  the  question  mentioned 
at  the  outset  recurs  to  the  mind :  Do  those 
provisions,  or  any  of  them,  exempt  relator 
from  the  performance  of  jury  duty?  The 
general  laws  of  this  state,  as  already  seen,  as 
well  as  the  provisions  of  sections  8  and  9  of 
the  Scheme  and  Charter,  exempt  only  certain 

Sersons  from  the  performance  of  that  duty. 
[as  relator  brought  himself  within  any  ex- 
emption therein  contained?  The  prevalent 
rule  In  construing  statutes  is  that  the  expres- 
sion of  one  thinjT  is  the  exclusion  of  another. 
Anderson,  Law  Diet.  *^ Expi^easio,^  etc.  An 
express  exception,  exemption,  or  saying  ex- 
cludes all  otliers  (Brocket  v.  Ohio  &  P.  R, 
Co.  14  Pa.  241,  53  Am.  Dec.  534).  and,  when 
a  general  rule  has  been  established  by  a  stat- 
ute with  exceptions,  the  courts  will  not 
curtail  the  former,  nor  add  to  the  latter,  by 
implication  (Sutherland,  Stat.  Constr.  g  828 ; 

?y8on  V.  Brition,  6  Tex.  224;  Roberts  v. 
arboro,  41  Tex.  450 ;  United  States  v.  XHek- 
son,  40  U.  8.  15  Pet.  165,  10  L.  ed.  698). 
Here  relator  claims  the  force  and  benefit  of  a 
certain  exception  which  he  asserts  t^kes  his 
case  out  of  the  operation  of  the  general  stat- 
ute which  compels  the  performance  of  Jury 
duty  by  all  male  citizens,  resident,  etc.  In 
order  to  avail  himself  of  such  exception  he 
must  show  that  his  case  falls  strictly  within 
it,  since  exceptions,  privileges,  and  exemp- 
tions are  not  favored  in  the  law.  And  in  this 
investigation  the  familiar  rule  laid  down  by 
Lord  Bacon  is  peculiarly  apposite,  ^  that,  as 
exceptions  strengthen  the  force  of  a  general 
law,  so  enumeration  weakens,  as  to  thinizrs 
enumerated.**  Page  ▼.  Allen,  58  Pa.  838,  98 
Am.  Dec.  272.  Service  on  juries  is  one  of 
the  general  burdens  imposed  upon  the  male 
citizens  of  a  state,  and  all  men  who  receive 
the  advantages  of  government  are  bound  to  I 
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contribute  to  its  support,  and  "  none  can  claim 
exemption  unless  the  exemption  be  so  clearly 
expressed  in  the  statute  as  to  admit  of  no 
other  construction. "  Miller  y.  JSirkpatriek, 
29  Pa.  226.  The  state  has  an  inherent  and 
indisputable  right  to  the  service  of  all  her 
male  citizens  as  jurors,  and  therefore  any 
statute  which  strips  the  government  of  any 
portion  of  its  preronttive  in  this  regard,  by 
givinff  exemption  from  this  general  burden 
should  receive  a  strict  construction.  Acad- 
emy of  Fine  Arts  y.  Philadelphia  Oauntw^  28 
Pa.  496.  Here  it  cannot  be  successfally 
claimed  that  relator  finds  any  exemption  in 
the  terms  of  the  statute,  for  certainly  he  is 
not  a  "practitioner  of  medicine  and  surgery 
in  any  of  their  departments,  **  as  defined  in 
section  6871,  nor  does  he  exhibit  the  quali- 
fications required  by  that  section,  to  wit,  a 
diploma  from  a  legally  chartered  medical  in- 
stitution in  good  standing  and  a  certificate 
from  the  board  of  health.  His  contention, 
stripped  of  all  verbia&re  and  disguises,  and 
stated  baldly  and  boldly,  simply  is  that,  in- 
asmuch as  he  possesses  a  diploma  granted 
him  by  a  reputable  dental  college,  and  a 
certificate  of  the  city  register  showing  the 
filing  of  that  diploma,  and  the  enrollment 
of  his  name  on  the  ''roll  of  dental  surgeons,* 
that  therefore  he  is  entitled  to  the  same  ex- 
emptions from  jury  service  as  if,  instead  of 
qualifying  under  the  provisions  of  section 
6889,  he  had  actually  qualified  under  those 
of  section  6871.  This  contention,  for  reasons 
already  given,  cannot  prevail ;  it  will  not 
bear  a  moment's  scrutiny.  Either  relator  is 
a  practitioner  of  medicine  and  surgery,  or  he 
is  not.  If  not,  that  determines  this  litigation 
against  him.  If  he  is  such  practitioner,  then 
this  fact  avails  him  nothing  until  he  compl  ies 
with  the  terms  and  conditions  of  section  6871 
and  its  associate  sections.  The  law,  by  the 
terms  it  employs,  means  a  lawful  "practi- 
tioner of  medicine,**  not  one  who  fails  to 
comply  with  its  requirements.  Relator 
makes  no  pretense  of  such  compliance.  The 
statute  in  question  being  couched  in  unam- 
biguous terms,  its  words  are  to  be  taken  *^  in 
their  plain  or  ordinary  and  usual  sense.* 
Rev.  Stat.  1889,  §  6570. 

Relator  evidently   feels  unsteady  on   hit 
logical  legs  if  his  sole  reliance  is  to  be  on  the 
statutory  exemptio'is  heretofore  noted,  and  so 
he  resorts  to  the  lexicographers,  and  quotes 
from  the  Century  Dictionary,   where  **  den- 
tist is  thus  denned:    ''One  whose  profes- 
sion it  is  to  clean  and  extract  teeth,  repair 
them  when  diseased,  and  replace  them,  when 
necessary,  by  artificial  ones ;  one  who  prac- 
tices dental  surgery  and  mechanical   den- 
tistry; a  dental  surgeon.*    If  relator  had 
delved  more  deeply  into  the  science  of  defi- 
nitions, and  had  turned  another  page  of  the 
same  work,  he  would  have  found :   ^Chiron- 
odist.     One  who  treats  diseases  or  malforma- 
tions of  the  hands  or  feet;  especially  a  sur- 
geon for  the  feet,  hands  and  nails ;  a  cutter 
or  extractor  of  corns  and  callosities ;  a  cora 
doctor.  **    So  tiiat  if  relator  is  exempt  from 
Jury  duty  because,  as  he  says,  he  ''treats, 
professionally,  diseases  of  the  oral  cavity,* 
so  also  is  his  less  pretentious  profeasiona' 
brother,  who  with  equal  scientific  skill  treats 


1898. 


dTATK,  ex  rd,  Flickingeb,  t.  Fisqbb. 


801 


difleases  or  malformations  of  the  hands  or 
feet,  and  who  is  content  to  be  dubbed  ''com 
doctor."  Certainly,  the  argument  and  the 
definition  which  would  support  the  exemp- 
tion of  the  dentist  as  a  " practitioner  of  med- 
icine and  surgery"  would  also  equally  sup- 
port that  of  his  cognate  scientist,  albeit  of 
humbler  professional  pretensions.  The  dis- 
position of  persons  to  magnify  and  exalt  their 
callings  or  occupations  has  become  wonder- 
fully prevalent  in  these  latter  days.  He  who 
shoves  a  jack  plane  and  wields  a  saw  is  no 
longer  a  ** carpenter"  but  an  ''architect  and 
builder ;"  tiie  solicitor  of  orders  from  our  re- 
tail merchants  is  no  longer  a  ''drummer," 
but  a  "commercial  traveler;**  and  the  lo- 
quacious individual  who  scrapes  your  chin 
is  no  longer  a  "barber,"  but  a  "tonsorial 
artist."  But  this  euphemistic  style  of  dress- 
ing things  in  different  and  more  high- 
sounding  verbiage  does  not  alter  their  essen- 
tial nature,  nor  have  the  least  tendency  to 
evade  the  force  and  effect  of  the  statutes 
pointing  out  those  who  are  subject  to  jury 
duty,  and  those  exempt  therefrom. 

The  premises  considered,  frtf  luAd  ihat^  on 
the  facts  presented  in  this  record,  relator  i$  not 
exempt  from  jury  duty,  and  hence  deny  the 
peremptory  vrrit, 

B»relay»  Gajitt*  and  Bur^eas,  JJ,,  con- 
cur. 

Braee«  J,,  dissenting: 

The  question  for  our  consideration  upon 
the  return  in  this  case  is  whether  the  relator, 
who  is  a  graduate  of  a  reputable  college  of 
dental  siu'gery,  duly  registered,  and  en&;aged 
in  the  practice  of  dentistry  and  dental  sur- 
gery in  the  city  of  St.  Louis,  is  exempt 
from  jury  service  under  the  provisions  of 
section  9,  article  21,  of  the  law  governing 
courts  in  the  city  of  St.  Louis,  and  section 
6062,  Rev.  Stat.  1889,  which,  upon  this  sub- 
ject, are  the  same  in  substance.  The  (ques- 
tion turns  upon  the  meaning  of  the  provision 
that  "no  person  exercising  the  function  of 
practitioner  of  medicine  shall  be  compelled 
to  serve  on  any  jury."  The  subject  of  the 
qualification  of  jurors,  and  the  exemption  of 
certain  citizens  from  jury  service,  has  al- 
ways, in  this  state,  been  purely  a  subject  of 
statutory  regulation ;  the  first  act  having  been 
passed  by  the  territorial  legislature  in  3808, 
before  the  common  law  of  England  was  intro- 
duced into  the  territory  (1  Terr.  Laws,  p. 
198,  g  2),  in  which  "practitioners  of  physic" 
were  exempted  from  service  on  juries.  This 
law  was  repealed  in  1810,  and  a  new  one 
passed,  by  which  "all  persons  exercising  the 
function  of  practitioner  of  physic"  were  ex- 
empted. This  continued  to  be  the  law  until 
after  the  admission  of  the  territory  into  the 
Union  as  a  state,  when  in  1825  a  new  act 
was  passed,  providing  that  "  no  person  exer- 
cising the  functions  of  a  practitioner  of 
physic  shall  be  compelled  to  serve  on  any 
grand  or  pnetit  jury."  This  act  was  revised 
in  1885,  in  which  revision  the  provision 
reads:  "No  person  exercising  the  functions 
of  a  practitioner  of  ohysic  shall  be  com- 
pelled to  serve  on  a  jury."  Rev.  Stat.  1835, 
p.  848,  §  9.     In  the  revision  of  1845  it  ap- 
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pears  in  precisely  the  same  language  as  In 
the  revision  of  1885  (Rev.  Stat.  1845,  p  627, 
g  9),  and  also  in  the  revision  of  1855,  except 
tne  word  "physic"  was  changed  to  "medi- 
cine ;"  and,  as  thus  changed,  the  provision 
has  been  carried  into  every  revision  since. 
So  that  the  law  on  this  subject  is  not  only  ex- 
clusively statutory,  but  is  the  same  as  it  has 
always  been  since  the  sovereignty  of  tlie 
state  be^an.  Service  upon  a  jury  of  the 
country  is  a  privilege  as  well  as  a  duty,  and, 
however  regarded  by  the  individual  in  any 
particular  case,  is,  in  fact  and  in  law,  a 
position  of  honor  and  trust,  charged  with 
the  gravest  responsibility,  from  the  discharge 
of  the  duties  of  which  no  citizen  ought  to  be 
exempted  who  is  personally  fit  for  tlie  posi- 
tion, except  for  the  general  welfare.  Ex- 
emption from  jury  service  is  not  granted  as 
a  personal  favor,  but  for  the  public  comfort 
and  convenience,  and  in  the  light  of  this 
reason  for  its  existence  should  the  law  gov- 
erning such  service  be  interpreted  and  ad- 
ministered. While  the  law  on  this  subject, 
and  the  reason  for  its  existence,  remains  the 
same  to-day  as  on  the  day  of  its  first  enact- 
ment, its  application  now  is  not  so  simple 
as  it  was  in  the  beginning,  and  for  many 
years  thereafter.  While  the  early  practition- 
ers of  medicine  in  the  state  were  not  neces- 
sarily M.  D.  *s  or  doctors  of  medicine  in  the 
technical  sense  of  the  schools,  they  were  all 
called  "doctors,"  and  as  such  exercised  the 
functions  of  doctors  of  medicine,  surgeons, 
and  dentists,  and  generally  treated  indiscrim- 
inately all  the  ailments  that  human  flesh  and 
bone  is  heir  to,  whether  external  or  internal, 
according  to  the  light  they  possessed ;  and 
such  continued  to  be  the  case  down  to  the 
memory  of  the  present  generation,  and  doubt- 
less still  remains  so  in  many  of  the  rural 
districts  of  the  state.  But  in  the  cities  and 
more  populous  districts  we  find  now  the 
functions  formerly  exercised  by  the  doctor  or 

Sractitioner  of  medicine  of  the  olden  time 
ivided  up  and  exercised  by  specialists,  each 
confining  himself  generally  to  the  practice 
of  a  particular  branch  or  department  of  the 
science,  such  as  surgeons,  dentists,  oculists, 
aurists,  etc.  While  dentistry,  as  an  inde- 
pendent calling,  may  have  had  an  humble 
and  comparatively  recent  origin,  it  has  now 
become  a  very  important  branch  of  medical 
science  (Address  N.  S.  Davis,  M.  D. ,  Pres. 
Am.  Med.  Asso) ,  and  there  are  but  few  who 
have  arrived  at  the  age  of  those  who  are 
usually  called  to  serve  as  jurors  who  would 
not  testify  that,  when  the  exercise  of  its 
functions  become  necessary,  it  is  as  exigent 
as  the  exercise  of  most  of  the  other  functions 
of  the  general  practitioner.  The  fact  that 
this  branch  of  the  medical  profession  has 
^own  to  such  proportions  as  to  have  its  own 
independent  colleges,  and  to  confer  its  own 
degrees,  and  that  it  has  become  necessary 
that  its  practice  should  be  regulated  by  stat 
ute  (2  Kev.  Stat.  1889,  chap.  110,  art.  8), 
indicates  the  importance  of  the  exercise  of  its 
functions  to  the  public  welfare.  The  fact 
that  it  is  regulated  in  a  separate  article  and 
as  an  independent  calling  from  that  of  an 
M.  D.  does  not  in  any  manner  affect  the 
character  of  those  functions.    When  in  1874 
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the  legiBlatare  first  began  the  regulation  of 
the  practice  of  medicine  by  general  law, 
they  were  careful  to  preserve  the  exercise  of 
the  functions  of  the  old  practitioner  of  medi- 
cine to  him,  by  exempting  him  from  the 
operation  of  its  provisions  (Laws  1874,  p. 
Ill,  §  8 ;  Laws  1877,  p.  848,  g  1)  ;  and, 
whatever  changes  may  have  been  made  in 
the  law  since  on  this  subject,  the  question 
of  jury  service  or  exemption  therefrom  is  not 
treatea  therein,  and  they  have  nothing  to  do 
wiUi  the  question  in  hand.    The  relator, 


under  the  present  law,  is  authorized  to  exer- 
cise all  the  functions  thus  reco^rnized  that 
belong  to  his  department  of  medicine.  They 
are  now  more  extensive,  more  important,  and 
more  exigent  to  the  public  welfare  than  they 
ever  were  before.  He  is  within  the  purview 
of  both  the  letter  and  reason  of  the  law  that 
exempts;  "a  practitioner  of  medicine"  from 
jurj  duty,  and  should  have  a  peremptory 
writ  commanding  his  discharge.  Id  these 
views.  Black,  CK  J.,  and  MaefkrlaAe» 
i7.,  concur. 


TEXAS  SUPREME  COURT. 


LTONS-THOMAS   HARDWARE    CO.    et 

aL,  App(s., 

PERRY  STOVE  MANUFACTURING  00. 

et  al. 


(. 


.Tex. 


.) 


1.   A  preDarential  deed  of  trust  ezecnt* 
ed  by  a  private  tradinf^  eorporation 


after  lie  insolTeacy  and  oeastng  to  cmnj  oa 
busiDesB  without  any  Intention  of  resumlns  Is 
void  as  against  unseciired  oreditois  of  tbe  oat^ 
poration. 

8.  Statutorsr  authority  of  a  corpora- 
tion to  hold*  purchase*  and  sell  prop- 
erty as  the  ^* purposes"  of  tbe  uorporatioa 
sliali  require  applies  only  to  powers  to  be  used 
while  the  corporation  Is  carrying*  on  bustnea^ 
and  does  not  give  power  to  execute  apreferenr 


THaoL^Preferences  among  crtdUon  given  Z>v  In- 
eoivent  corporations. 

It  is  generally  held  that  a  corporation  may  make 
an  assignment  of  all  Its  property  for  the  pajrment 
of*  creditors,  in  the  absence  of  any  statutory  re- 
striction. Pope  V.  Brandon,  2  Stew.  (Ala.)  401,  20 
Am.  Dec.  49;  Thorington  ▼.  Gould,  68  Ala.  401:  De- 
Gamp  V.  Ai  ward,  62  Ind.  468:  Merrlck'v.  Bank  of  the 
Metropolis,  8  Gill,  60:  Sargent  v.  Webster,  18  Met 
487. 46  Am.  Dec.  743:  Shock  ley  ▼.  Fisher,  76  Mo.  488; 
Chew  ▼.  Blllngwood,  88  Mo.  260,  66  Am.  Rep.  429; 
Arthur  v.  Commercial  &  R.  Bank,  9  Smedes  &  M. 
884, 48  Am.  Dec.  718,  reversing  Smedes  &  M.  Ch. 
207;  Smith  v.  Clinton  Co.  12  N.  H.  431;  Lamb  v. 
Cecil.  25  W.  Va.  288,  and  in  nearly  all  other  cases  in 
which  the  question  Is  Involved  and  which  are  cited 
to  other  propositions  in  this  note. 

[n  some  states,  as  in  New  York,  the  statutes  have 
prohibited  any  transfer  of  property  after  or  in 
oon temptation  of  insolvency. 

Under  a  statute  authorizing  "any  person*'  to 
make  an  assignment  for  creditors,  it  is  held  that 
the  word  **  person  **  applies  to  a  corporation. 
Shock  ley  v.  Fisher,  76  Mo.  488. 

The  power  of  a  board  of  directors  without  au- 
thorization of  the  stockholders  to  make  such  an 
assignment  is  somewhat  in  dispute,  but  that  ques- 
tion will  not  be  entered  upon  here  as  the  subject 
of  preferences  only  is  here  considered. 

When  the  assignment  of  a  corporation  for  cred- 
itors involves  any  preference  between  the  credit> 
or8«  the  question  becomes  a  somewhat  disputed 
one,  although  the  early  cases  seemed  generally  to 
regard  the  right  to  make  preference  as  inhering  in 
the  right  to  make  an  assign  ment.  The  earlier  oases 
therefore  uphold  preferences  in  such  cases  with 
but  very  little  discussion  of  the  question. 

Among  these  early  cases  were  Dana  v.  Bank  of 
United  States,  5  Watts  &  S.  228;  Warner  v.  Mower, 
11  Vt.  880:  Burr  v.  McDonald,  8  Gratt.  215;  Ex  parte 
Conway,  4  Ark.  848:  Rlngo  v.  Biscoe,  13  Ark.  568; 
Catlin  V.  Eagle  Bank,  6  Conn.  283;  New  Haven  Sav. 
Bank  v.  Bates,  8  Conn.  605;  Bank  of  United  States 
V.  Huth,  4  B.  Mon.  423;  Lexington  L.  &  M.  F.  Ins. 
Co.  V.  Page,  17  B.  Mon.  412,  66  Am.  Dec.  165:  State  v. 
Bank  of  Maryland,  6  Gill  &  J.  205,  28  Am.  Dec  661. 

In  United  States  v.  Bank  of  United  States,  8  Rob. 
CLa.)  262,  in  which  Pennsylvania  law  governed,  it 

22  L.  R.  A. 

Sc'e  also  22  L.  R.  A.  817;  23  L.  R. 
27  L.  R.  A.  367,  562;   29  L.  R.  A.  830, 
L.  R.  A.  820;  44  L.  R.  A.  766. 


was  held  that  such  preferences  were  valid  in  Penn- 
sylvania. 

In  Town  v.  Bank  of  River  Raisin,  8  DooirL 
(Mich.)  680,  such  preferences  by  insolvent  corpora* 
tions  are  disapproved  by  the  court,  but  held  lawful 
in  the  absence  of  legislative  prohibition. 

And  this  decision  is  followed  in  Covert  v.  BogeiSt 
88  Mich.  868, 81  Am.  Rep.  819. 

In  Hopkins  v.  Gallatin  Tump.  Co.,  4  Humph.  40X 
an  assignment  of  all  the  property  of  a  oorporatlon 
by  way  of  mortgage  was  upheld,  although  it  mui 
to  secure  only  part  of  the  debts. 

In  Schroeder  v.  Mason,  26  Mo.  App.  ISO,  a  trans- 
fer of  property  in  payment  of  a  valid  debt,  al« 
though  creating  in  effect  a  preference  of  that  cred- 
itor is  held  valid. 

So  in  the  case  of  a  transfer  of  securities  creating 
a  preference,  it  is  held  that  such  preferencaes  ar» 
not  unlawful.    Ahl  v.  Rhoada,  84  Pa.  819. 

In  Commercial  Nat.  Bank  v.  Burch,  40  HI.  App. 
606,  it  is  said  to  be  by  no  means  settled  that  an  in- 
solvent corporation  may  not  prefer  pardoolar 
creditors. 

And  in  Belchwald  v.  Commercial  Hotel  Oo.«  108> 
HI.  489.  it  Is  held  that  an  insolvent  corporation  may 
make  such  preferences  in  the  absence  of  statutory 
restrictions,— especially  where  the  law  under 
which  the  corporation  was  created  oonfers  tbe 
right  to  acquire  and  transfer  property  with  the 
same  rights  as  an  individuaL 

Again  in  Ragland  v.  McFall,  187  111.  81,  it  is  held 
that  a  corporation  may  prefer  a  creditor  and  turn 
over  property  in  payment  of  his  debt,  if  done  In 
good  faith  without  any  fraudulent  purpose. 

In  Arkansas  it  is  established  that  an  insolvent 
corporation  may  make  preferences  among  its  cred- 
itors, and  this  doctrine  is  followed  by  a  federal 
court  in  that  state.  Gould  v.  Little  Rock,  M.  R.  & 
T.  R.  Co.  62  Fed.  Rep.  680L 

The  court  In  that  case  says:  **  The  establlsbed 
rule  In  that  state  is  in  harmony  with  the  general 
though  not  quite  uniform  current  of  authorities 
{n  this  country  on  the  question." 

In  Iowa  it  is  well  settled  that  an  insolvent  corpo- 
ration may  lawfully  mortgage  all  Its  property  for 
the  security  of  a  portion  of  its  debts,  even  thoug^h. 
nothing  is  left  for  the  payment  of  those  unsecurM^ 
Rollins  v.  Shaver  Wagon  &  G.  Co.  80  Iowa,  880. 

A.  618:  24  L.  H.  A.  54S;  2.)  L.  R.  A.  746; 
31  L.  R.  A.  26o,  407;  39  L.  R.  A.  254;  43 
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tialdeed  of  aaslgiiment  after  intolTenoy  and  pov 
manent  oeasatlon  of  buslDess. 

8*  The  '^tnudneas**  of  a  eorporatloa* 
witliln  a  atertiitory  authority  to  con- 
tract In  *MtB  authorised  basineas**  cannot  be 
oonfltrued  to  include  the  maldnir  of  a  preferen- 
tial deed  of  trust  after  the  corporation  has  be- 
come ioaolvent  and  ceased  to  carry  on  its  opera- 
tions, without  any  intention  of  resumlnir* 

(November  lA,  1888.) 

aUESTIONS  CERTHPIED  by  the  Court 
of  Civil  Appeals  for  the  Second  Supreme 
Judicial  District  for  the  opinion  of  the  Su- 
preme Court  in  an  action  brought  to  set  aside 
certain  chattel  mortgages  given  by  the  Lyons- 
Thomas  Hardware  Company  as  a  fraud  upon 
their  creditors,  in  which  a  judgment  had  been 
rendered  in  favor  of  plaintiffs  and  defendant 
had  appealed  to  the  Court  of  Civil  Appeals. 
Arkawers  favorable  to  plaintiff's  given. 

On  November  9,  1889,  the  Lyons-Thomas 
Hardware  Co.,  a  private  trading  corporation, 
being  insolvent,  made  certain  chattel  mort- 
gages in  which  they  preferred  the  claims  of 
certain  other  creditors,  and  the  assets  of  the 
corporation  were  transferred  to  L.  P.  Harrison 
as  trustee.     Plaintiffs  filed  a  creditors'  bill 


askiog  the  appointment  of  a  receiver,  and  that 
the  assets  be  paid  to  all  the  creditors  ratably 
attacked  the  mortgages  as  void  for  want  of 
power  to  make  them,  because  the  corporation, 
heins  a  private  trading  corporation  and  insolv- 
ent, having  ceased  to  be  a  **  going  concern," 
could  not  prefer  its  creditors  or  pledge  its 
property  to  part  of  them  only,  its  assets  being 
a  trust  fund  for  the  payment  of  all  creditors 
ratably.  The  mortgages  were  declared  void, 
and  the  mortgagees  appealed.  The  case  was 
transferred  from  the  supreme  court  to  the 
court  of  civil  appeals  ana  that  court  certified 
the  questions  indicated  in  the  opinion  of  the 
supreme  court  to  the  supreme  court  for  an- 
swer. 

Further  facts  appear  in  the  opinion. 

Messrs.  Mazey»  Lig^htfoot  ft  Denton 
and  Dudlev*  A  Moore  for  appellants. 

Messrs.  Hale  A  Hale  and  T.  S.  Hill, 
with  Messrs.  Ross  A  Scott,  H.  D.  Mc- 
Donald, and  Park,  Ownby  ft  Dailey,  for 
appellees: 

An  insolvent  private  corporation,  when  it 
ceases  to  carry  on  its  business,  with  no  inten- 
tion to  continue  its  legitimate  business,  and 
not  having  the  ability  to  do  so,  cannot  pledge 
its  assets  or  make  a  valid  mortgage,  preiening 


In  Maryland  it  Is  held  that  a  corporation  In  fail- 
ing drcumstanoes  may,  like  any  other  debtor,  un- 
less restrained  by  some  express  provision  in  its 
charter,  make  a  preference  among  oredltois  on  an 
asBifrnment  of  its  property  to  trustees.  State  v. 
Bank  of  Maryland.  6  GlU  ft  J.  206,  26  Am.  Dec.  66L 

In  MiBSiBsippi  it  is  held  that  an  insolvent  corpora- 
tion may  make  a  preferential  assignment  for  cred- 
itors. Palmer  v.  George  W,  Hutchison  Grocery 
Go.  (Miss.)  Oct.  17, 18BB. 

In  Michigan  It  is  not  unlawful  for  an  insolvent 
oorporation  to  give  preferences  to  creditors  by  way 
of  mortgage.  Bank  of  Montreal  v.  Potts  Salt  & 
Lumber  Co.  90  Mich.  845. 

In  Warner  v.  Littlefleld,  80  Mich.  839,  a  chattel 
mortgage  made  to  one  who  was  not  himself  a 
creditor,  giving  a  preference  to  creditors  of  an  in- 
solvent corporation,  was  attacked  on  the  ground 
that  it  constituted  a  general  assignment  for  cred- 
itors, but  was  upheld. 

Sheldon  v.  Mann,  85  Mich.  866,  made  substantial- 
ly the  same  decision  m  respect  to  several  chattel 


A  chattel  mortgage  creatmg  a  preference  is  up- 
held in  Michigan,  although  made  at  substantially 
the  same  time  as  a  general  assignment,  if  the  mort>- 
gagee  does  not  know  of  the  contemplated  aaslgn- 
ment.    Whipple  v.  Stebbins,  67  Mich.  507. 

The  case  of  Kendall  v.  Bishop,  76  Mich.  684,  held 
that  an  mstrument  called  a  chattel  mortgage  con- 
stituted in  effect  a  transfer  of  all  the  property  of 
the  msolvent  corporation,  and  was  a  general  as- 
signment ill  tSLOt,  But  this  case  is  distinguished  in 
Sheldon  v.  Mann,  85  Mich.  866,  and  later  cases  hold- 
ing that  a  chattel  mortgage  is  not  necessarily  an 
assignment  for  creditors  within  the  prohibition  of 
tlie  statute,  because  it  is  made  in  trust. 

But  a  chattel  mortgage  made  as  part  of  the  same 
transaction,  in  which  an  assignment  for  creditors 
is  made  by  an  insolvent  oorporation,  must  be  re- 
garded as  part  of  such  assignment,  and  cannot  be 
allowed  to  create  a  preference  which  the  assign- 
ment cannot  give  directly.  Bumham  v.  Hasklns, 
T»  Mich.  86. 

A  chattel  mortgage  by  an  Insolvent  corporation 
cannot  be  upheld  when  it  was  given  under  an  ar- 
rangement for  the  immediate  filing  of  a  bill  in 
equity  and  the  appointment  of  a  receiver  and  the 

22  L.  a  A. 


transfer  of  the  business  of  the  corporation,  which 
could  not  be  done  by  an  assignment  for  creditors. 
Merchants  &  M.  Nat.  Bank  v.  Kent,  48  ICich.  296. 

In  the  circuit  court  of  the  United  States  sitting 
in  Nebraska  it  is  held  that  a  private  oorporation  in 
a  failing  condition  has  the  same  common-law  right 
that  a  natural  person  has  to  prefer  creditors  by  way 
of  payment  or  security.  Allis  v.  Jones,  45  Fed. 
Rep.  148. 

The  doctrine  that  a  corporation,,  in  the  absence 
of  statutory  restriction,  has  authority  to  prefer 
creditors  Is  approved  in  Coats  v.  Donnell,  94  N. 
Y.  168,  which  upholds  a  preference  made  by  an  in- 
solvent foreign  corporation  on  the  ground  that  the 
statutory  restrictions  upon  preferences  by  insolv- 
ent corporations  do  not  apply  to  foreign  corpora- 
tions. 

Forster  v.  MuUanphy  Planing  Mill  Co.,  16  Mo^ 
App.  150,  although  holding  merely  that  a  pref  eiw. 
ence  was  not  a  fraud  which  would  sustain  an  at- 
tachment, is  quoted  in  Scbroeder  v.  Mason,  25  Mc 
App.  190,  as  authority  for  the  doctrine  that  an  in- 
solvent corporation  may  make  a  preference  among- 
creditors:  and  it  is  said  the  corporation  and  Its 
creditor  may  by  united  voluntary  action  do  what 
the  creditor  alone  could  do  by  virtue  of  tbe  law 
relating  to  attachment,  and  therefore  a  transfer  of 
property  by  an  insolvent  corporation  in  payment 
of  a  bona  fide  debt  is  upheld,  although  creating  a 
preference. 

In  New  Jersey  it  is  held  that  under  the  law  as  it 
has  stood  since  the  revision,  corporations  like  in- 
dividuals can  prefer  creditors,  although  insolvent. 
Bergen  v.  Porpoise  Fishing  Co.  41  N.  J.  Eq.  288; 
Wilkinson  v.  Bauerle,  Id.  685:  Vail  v.  Jameson,  Id. 
648. 

The  New  Jersey  decisions  are  probably  influenced 
to  some  extent  by  the  fact  that  preferences,  and  in- 
deed any  sale  or  transfer  of  tbe  property  of  a  cor- 
poration after,  or  m  contemplation  of  insolvenc}'* 
had  been  expressly  prohibited  by  statutory  pro- 
visions, which  had  been  omitted  from  tbe  revision 
of  the  statutes. 

Undor  this  statute  while  it  existed,  which  origi- 
nally became  law  February  16. 1829,  various  deais- 
ions  were  made  denying  the  validity  of  such  pref* 
erenoes.  Coryell  v.  New  Hope  Delaware  Bridge 
Co.  9  N.  J.  Bq.  457;  Van  Wagenan  v.  Paterson  Sav. 
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a  portion  of  Its  creditors  to  the  exclusion  of 
the  other  creditors,  but  in  such  case  its  assets 
are  a  trust  fund  held  by  it  for  the  payment  of 
its  creditons,  ratably,  and  such  creditors  have 
au  equitable  ben  on  the  assets  to  secure  such 
ratable  payment,  and  its  directors  are  then 
trustees  for  the  creditors. 

Rev.  Stat  art.  606;  Jejferwn  Nat,  Bank  ▼. 
Texas  Invest,  Co.  74  Tex.  486;  Panhandle  Nat. 
Bank  v.  Emery,  78  Tex.  605;  Lang  v.  Dough- 
erty,  74  Tex.  231;  Seals  v.  Bak»r,  70  Tex.  391; 
Tobin  Canning  Co.  v.  Fraser,  81  Tex.  407; 
aawyer  v.  Hoag,  84  U.  S.  17  Wall.  610,  620, 
21  L.  ed.  781,  735;  Sanger  v.  Upton,  91  U.  8. 
56,  64,  28  L.  ed.  220,  228;  Upton  y.  TriHleock, 
91  U.  8.  45,  28  L.  ed.  203;  Morgan  County  v. 
AUen,  103  U.  B.  508,  509,  26  L.  ed.  501,  502; 
Baring  v.  Dabney,  86  U.  8.  19  Wall.  10,  22  L. 
ed.  95;  Bie/iardson  ▼.  Oreen,  183  U.  8.  44,  38 
L.  ed.  622;  Wabash,  8t.  L.  dt  P,  B.  Co.  v. 
Bam,  114  U.  8.  587,  594.  29  L.  ed.  235,  238; 
Graham  v.  La  Crosse  dk  M.  B.  Co.  102  U.  8. 
148,  161,  26  L.  ed.  106,  111;  2  Morawetz, 
Priv.  Corp.  §§  787,  803,  861-^63:  Wait,  In- 
solvent Corp.  gg  142.  144,  146;  Cook,  8tock 
&  Stockholders,  g  661;  Angell  &  A.  Priv. 
Corp.  ^  600;  1  Pom.  Eq.  Jur.  g  410;  Taylor, 
Priv.  Corp.  gg  668,  669;  1  Jones,  Liens,  g§  84- 


86;  Thompson,  Liability  of  Stockholders, 
g  267;  KankaJcee  Woolen  StiU  Go.  v.  Kampe,  38 
Mo.  App.  229;  Stats  v.  Broekman,  89  Mo.  Appw 
181;  Bmse  v.  Merchants  Nat,  Bank,  5  L.  R.  A. 
878,  46  Ohio  St.  493:  Olney  v.  Conanieui  Land 
(^.  6  L.  R.  A.  861,  16  R.  I.  597;  Haywood  ▼. 
Liveoln  Lumber  Co.  64  Wis.  689:  Boan  v.  Winn, 
98  Mo.  608,  19  Am.  &Eng.  Corp.  Cas.  103; 
\^iUiams  v.  Jackson  County  Patrons  of  Hus- 
bandry, 28  Mo.  App.  132;  Marr  v.  Bank  of 
West  Tennessee,  4  Coldw.  471;  Eppright  ▼. 
JSickerson,  78  Mo.  490:  Cftew  v.  Alingwood^ 
86  Ma  260,  56  Am.  Rep.  429;  Hightou>er  ▼. 
MuHtain,  8  Ga.  506;  Foster  v.  MuUanphy  Plan- 
ing MUl  Co.  92  Mo.  79:  Beach  v.  Miller,  19  Am. 
&  En|?.  Corp.  Cas.  98;  Bouton  v.  Dement,  128 
ni.  142, 19  Am.  &  Eng.  Corp.  Cas.  811;  Fowen 
V.  Hamilton  Paper  Co.  60  Wis.  28,  8  Am.  A 
Eng.  Corp.  Cas.  269;  TurnbttUy.  Prentiss  Lum- 
ber Co.  65  Mich.  887,  8  Am.  &Eng.  Corp.  Cas. 
257;  Hopkins  v.  Johnson,90  Pa.  69;  MeDonneU 
V.  Alabama  Cold  L.  Ins.  Co.  85  Ala.  401,  26 
Am.  &  Eng.  Corp.  Cas.  261 ;  Hovoe  v.  Sattford 
Fork  db  na  Co.  44  Fed.  Rep.  281;  ConsoU- 
dated  Tank  Line  Co.  v.  Kansas  City  Varnish 
Co.  45  Fed.  Rep.  7. 

Insolvent  corporations  which  have  ceased 
to  do  business  in  this  state,  or  anywhere  else. 


Bank,  10  N.  J.  Bq.  18;  Wells  v.  Bahway  White  Bub- 
berOo.l9N.  J.BQ.4fl2. 

In  West  Virflrinla  the  oonrt,  while  holding  that 
an  InsofYent  corporation  havlnir  ceased  to  do  busi- 
neas  has  the  same  power  as  an  Insolvent  Individual 
to  prefer  a  creditor  In  a  general  assifiranient  of  all 
Its  property  for  the  payment  of  debts,  declared 
that  it  would  hold  the  contrary  doctrine  If  It  was 
free  to  do  so.  Pyles  v.  BiveiBlde  Furniture  Go.  80 
W.  Va.  128. 

Tbe  court  based  this  decision  on  the  fact  that  by 
an  early  Vlrerlnla  decision  (Burr  v.  McDonald,  8 
Oratt.  286)  It  was  established  as  the  law  in  that 
Jurisdiction  that  a  corporation  could  make  such 
piefereuces,  except  when  restrained  by  statute; 
and  that  the  only  statute  reBtrlctinir  such  prefer- 
ences applied  to  mining  and  manufacturing  com- 
panies merely,  and  that  this  statute  had  not  been 
in  force  for  many  years. 

Preferences  prohfbited. 

Preferences  are  in  fact  allowed  to  creditors  who 
are  not  members  of  tbe  corporation  by  nearly  all 
tbe  cases  in  which  the  question  has  been  decided. 
The  actual  conflict  on  this  point  is  very  slight  and 
the  main  case,  Ltons-Thomas  Habdwabb  Go. 
▼.  Pbrbt  Stove  Mfg.  Go.  is,  although  not  alone 
In  denying  such  preference,  supported  by  very  few 
cases. 

Tbe  leading  prior  case  on  this  point  was  Bouse  v. 
Merchants  Nat.  Bank,  6  L.  B.  A.  878,  46  Ohio  St.  488, 
which  did  decide  broadly  that  Insolvent  corpora- 
tions cauDOt  give  preferences  by  mortgage,  and 
did  not  limit  the  decision  to  any  class  of  creditors. 
But  from  the  report  of  the  case  it  appears  that  the 
mortgage  was  authorized  by  tbe  same  resolution 
that  ordered  a  general  assignment  for  creditors, 
and  that  one  defense  set  up  in  tbe  answer  was  that 
the  mortfirage  secured  an  individual  debt  of  the 
president  of  the  corporation.  Still  these  elements 
do  not  seem  to  have  been  regarded  and  the  decision 
is  fairly  made  on  the  doctrine  that  any  preferences 
by  an  insolvent  corporation  which  has  ceased  bus- 
iness are  unlawfuL 

Following  the  doctrine  of  Bouse  v.  Merchants 
Kat.  Bank,  aupra^  the  Supreme  Court  of  the  United 
States  held  that  in  a  case  arising  in  the  circuit 
court  of  tbe  United  States  in  Ohio  mortgages  made 
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by  an  Insolvent  trading  corporation  to  prefer  sonae 
of  Its  creditors  were  Invalid.  George  F.  Smith 
MiddUngs  Purlfler  Co.  v.  MoGroarty,  las  U.  8.  287, 
84  L.ed.846. 

But  in  this  case  the  president  of  the  oorporatloB 
was  In  fact  one  of  the  preferred  creditors.  In  ad- 
dition to  this  the  court  expressly  declared  that  the 
Ohio  law  must  govern. 

Again  In  Kankakee  Woolen  Mill  Go.  v.  Kampe, 
88  Mo.  App.  228,  it  was  said  that  a  corporation  hope- 
lessly Insolvent  cannot  make  a  preference  anaony 
its  creditors,  whether  they  are  directors  or  atrma- 
erers.  But  here  also  tbe  case  involved  a  preference 
to  a  director. 

In  Haywood  v.  Lincoln  Lumber  Go.,  64  Wis.  630, 
the  mortgage  to  secure  directors  was  authorteed 
by  a  vote  when  a  majority  of  the  quorum  vote 
were  interested  as  creditors.  But  it  Is  said  in  the 
case  that  an  Insolvent  corporation  can  make  '*no 
preferences  to  any  one  of  the  creditors,  much  leas 
to  the  directors  or  trustees,  as  such.**  The  oourt 
sasrs  that  it  has  found  this  principle  reoogniaed  In 
every  case,  but,  as  will  be  seen,  there  are  numerous 
cases  in  which  the  principle  is  fully  denied. 

Other  cases  denying  preferences  have  been  those 
In  which  the  attempted  preferences  were  to  offioera 
or  members  of  the  corporation  or  else  those  In 
which  the  statutes  prohibited  preferences. 

In  Wisconsin  the  statute  makes  every  aaslgnment 
void,  if  It  gives  any  preference  to  one  creditor 
over  another,  except  for  wages.  Gonlee  laimber 
Go.  V.  Blpon  Lumber  ft  Mfg.  Go.  66  Wis.  4SL 

Under  the  Georgia  statute  transfere  to  create 
preferences  by  a  corporation,  which  la  insolvent, 
or  in  contemplation  of  Insolvency,  are  prohibited. 
Hightower  v.  Mustain,  8  Ga.  606u 

And  under  a  similar  statute  mortgages  creating 
preferences  are  Invalid.  Gentral  B.  ft  Bkg«  Go.  v. 
Ciaghom,  1  Speers,  Bq.  645. 

The  reinsurance  by  a  New  York  Infomnoe  com- 
pany of  all  policies  Issued  from  Its  home  oflloe  when 
it  was  involved  in  consequence  of  heavy  leases  sus- 
tained in  the  Ghicago  fire,  and  when  the  company 
was  in  fact  insolvent,  although  this  was  not  known 
to  the  ofiQcers,  made  as  a  temporary  expedient, 
with  the  expectation  of  resuming  the  relnauraoos 
policies  when  the  Ghicago  losses  were  adjusted, 
was  held  to  constitute  a  preference  In  favor  of 
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except  wliere  allowpd  to  do  so  by  stAtute,  and 
-wbich  bave  do  iotention  nor  the  ability  to  go 
on  and  carry  out  tbe  objects  of  tbeir  creation, 
bave  no  rigbt  to  execute  mortgages  preferring 
their  creditors,  having  no  lien  on  their  assets, 
but  in  such  case  the  creditors  have  a  lien  in 
equity  and  tbe  assets  are  in  sucb  case  a  trust 
fund  for  tbe  payment  of  tbe  debts  ratably,  and 
its  directors  or  managers  are  trustees  for  the 
creditors,  and  hold  the  assets  for  that  purpose. 

TMn  Canning  Co.  v.  Fraaer,  81  Tex.  407; 
M&rgan  Ctmnty  v.  Allen,  108  U.  B.  508,  609, 
26  L.  ed.  502:  1  Jones.  Liens,  §s^  84-88. 

Creditors  of  an  insolvent  corporation  which 
baa  ceased  to  carry  on  the  business  for  which  it 
was  created,  have  a  right  in  equitv  to  file  a 
creditor's  bill  to  arrest  an  illegal  dr  fraudulent 
transfer  of  its  assets,  and  to  recover  tbem  from 
whomsoever  they  may  be  found  in  possession 
of,  without  first  baving  reduced  tbeir  claims 
to  judgment,  and  in  such  case  they  bave  a 
lien  in  equity  on  the  assets  and  can  follow  them 
and  take  them,  unless  they  bave  passed  into 
tbe  hands  of  an  innocent  purchaser,  for  a  val- 
uable consideration  without  notice. 

Kankakee  Woolen  MiU  Co.  v.  Kampe,  88  Mo. 
App.  229;  Story.  £q.  §§  827,  835,  861;  lnne$  v. 
Lannnq,  7  Paige.  688,  4  L.  ed.  288. 


An  insolvent  corporation,  wben  it  intends  to 
immediately  cease  to  do  business,  or  further 
carry  out  the  objects  of  its  creation,  bas  no 
right  to  convey  all  its  assets  to  a  trustee,  giv- 
ing preference  to  a  portion  of  its  creditors,  nor 
can  it  thus  prefer  its  members  and  stoclc- 
holders. 

See  2  Morawetz,  Priv.  Corp.  §§  861-868; 
Panhandle  Ifat.  Bank  v.  Emery,  78  Tex.  498; 
Thompson,  Liability  of  Stocliboldert,  §  267; 
McDonnell  v.  Alabama  Gold  L,  Ins,  Co,  8S^ 
Ala.  401.  26  Am.  &  £ng.  Corp.  Cas.  261 ;  Cen^ 
tral  Agr,  d  M,  Aeao.  v.  Alabama  Gold  L,  Ins.. 
Co,  70  Ala/ 120.  8  Am.  &  £ng.  Corp.  Cas.  78; 
Slee  V.  Bloom,  19  Jobna.  466;  Briggt  v.  Penni^ 
man,  8  Cow.  887. 

Stayton*  Oh.  /.,  delivered  the  opinion  of 
tbe  court : 

The  questions  submitted  by  tbe  court 
of  civil  appeals  for  decision  are:  "  (1) 
Whether  or  not  a  preferential  deed  of  trust 
executed  by  a  private  trading  corporation 
(chartered  in  July,  1884,  under  general  law) 
after  it  has  become  insolvent,  and  conse* 
quently  ceased  to  carry  on  its  business,  with* 
out  anv  intention  of  resuming  tbe  enterprise, 
is  void  as  against  tbe  unsecured  creditors  ox 


those  Insured  by  the  home  pclloies  to  the  extent 
that  the  premiams  paid  for  reiDSuranoe  dlmlDlsbed 
the  fund  applicable  to  the  payment  of  all  losses; 
and  suob  insurance  was  a  violation  of  2  N.  Y.  Rev. 
Stat.  6th  ed.  619.  M  9, 10,  prohibiting  the  transfer  of 
tbe  effects  of  a  oorporatlou  In  contemplation  of 
insolveocy  with  Intent  to  give  a  preference.  Oaaa- 
erly  v.  Manners,  9  Hun,  606. 

The  invalidity  of  a  transfer  of  a  mortgage  as  s^ 
curlty  by  an  insolvent  corporation  vdll  not  defeat 
the  mortgage  in  tbe  hands  of  a  bona  tide  purchaser. 
Hoyt  V.  Sheldon.  8  Bosw.  287. 

The  knowledge  as  to  Insolvency  of  a  creditor  re- 
oeiying  a  transfer  or  payment  made  by  an  insolv- 
ent corporation,  or  in  contemplation  of  insolv- 
ency, with  Intent  to  give  a  preference  will  not 
prevent  such  preference  from  being  invalid. 
Brouwer  v.  Harbeck,  9  N.  T.  604. 

A  pledge  of  securities  to  secure  the  payment  of 
bonds  Issued  by  an  insolvent  corporation  to  obtain 
funds  for  use  In  its  business  will  not  constitute  an 
unlawful  transfer  or  assignmenc  under  the  New 
York  statute,  if  not  made  with  intent  to  prefer  one 
creditor  over  another,  but  with  an  honest  expecta- 
tion to  continue  business  and  pay  all  debts.  Curtis 
v.Leavltt,15N.Y.U0. 

So  one  who  takes  a  chattel  mortgage  in  good 
faith  from  a  corporation  which  Is  insolvent,  but 
alive  and  active.  Is  as  fully  protected  as  if  dealing 
with  an  iodlvidual.  Manhattan  Brass  Ck>.  v.  Web- 
ster Glass  ft  Q.  Co.  97  Mo.  App.  146. 

And  a  mortgage  by  a  corporation  which  is  in  fact 
insolvent  will  not  be  regarded  as  an  invalid  pref- 
erence If  that  is  not  its  Intent;  but  if  it  was  given 
merely  to  obtain  an  extension  of  credit  and  the 
company  was  then  endeavoring  to  carry  on  Its 
business.  Damarln  v.  Huron  Iron  Co.47  Ohio  St.  581. 

But  the  question  what  transfers  must  be  regarded 
as  made  in  contemplation  of  insolvency,  or  when  a 
corporation  is  to  be  deemed  insolvent  is  not  entered 
upon  in  this  note. 

Although  an  insolvent  corporation  in  New  Jersey 
may  prefer  creditors,  a  mortgage  creating  such  a 
preference  pending  a  suit  to  wind  up  tbe  affairs  of 
tbe  corporation,  in  which  an  Injunction  against 
mortgage  or  other  disposal  of  its  property  had 
been  issued,  is  invalid.  Bissell  v.  Besson,  47  N.  J. 
Bq.  680.         , 
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Preferences  by  a  bank  which  is  insolvent,  or 
made  in  contemplation  of  insolvency,  are  prohibit 
ed  by  special  act  in  Georgia.  Code,  1 4420.  Hill  v* 
Western  &  A.  R.  Co.  86  Ga.  284. 

An  insolvent  bank  which  transfers  securities  in 
payment  of  drafts  on  which  a  loan  had  been  ob- 
tained makes  an  assignment  which  is  prohibited 
by  1  N.  Y.  Rev.  Srat.  608, 1 4  (pt.  1.  chap.  18,  titie  4). 
E«bin8on  v.  Bank  of  Attica.  21 N.  Y.  400. 

A  transfer  of  bills  of  exchange  by  an  Insolvent 
bank  to  a  depositor,  with^intent  tu  give  bim  a  pref- 
erence, cannot  be  upheld  on  the  ground  that  his 
depoeiCB  had  been  received  after  the  bank  officers 
knew  of  its  Insolvency,  where  the  bills  of  exchange 
were  not  a  part  of  tbe  deposits  made  by  him.  At- 
kinson V.  Rochester  Printing  Co.  114  N.  Y.  168. 

Payment  of  a  check  by  a  bank  while  it  continues 
in  business,  to  a  depositor  ignorant  of  Irs  Insolv- 
ency, is  not  within  tbe  prohibition  of  the  New 
York  statute  against  a  transfer  or  assignment  in 
contemplation  of  insolvency.  Dutcher  v.  Import- 
ers &T.  Nat.  Bank.  60  N.  Y.  &. 

By  U.  S.  Rev.  Scat.,  5242.  assignments  or  transfers 
by  an  insolvent  national  bank  and  to  prefer  cred- 
itors and  attachments  against  such  banks  from 
state  courts  are  made  unlawful,  but  the  interpreta- 
tion and  application  of  that  section  constitutes  a 
distinct  subject,  which  is  not  here  entered  upon* 

StocKh/oHdefn  om  prtf  erred  creditors. 

Where  Insolvent  corporations  are  allowed  to 
make  preferences  among  creditors,  a  stockholder 
may  be  a  preferred  creditor.  Burr  v.  McDonald* 
8  Gratt.  215;  Lexington  L.  &  M.  F.  Co.  v.  Page.  17 
B.  Mon.412.6d  Am.  Dec.  165;  Reicbwald  v.  Com- 
mercial Hotel  Co.  106  lU.  430. 

And  a  stockholder  may  obtain  such  preference 
by  transfer  of  property.  Reicbwald  v.  Commer^ 
cial  Hotel  Co.   supra. 

But  in  Swepson  v.  Exchange  &  D.  Bank,  0  Lea* 
718,  it  was  held  that  the  sole  stockholder  of  an  in- 
solvent bank  could  not  take  a  conveyance  of  its 
property  in  payment  for  his  debt  to  the  exclusion 
of  other  creditors. 

Insolvency  of  a  corporation  will  not  prevent  a 
creditor  from  getting  security  if  he  can  while  tbe 
corporation  is  a  going  concern  and  tbe  directors 
intend  to  continue  business,  even  if  he  might  push 
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iuch  corporal]  on.  (2)  If  a  private  corpora- 
tion, under  such  circumstances,  has  the  same 
power  to  prefer  its  creditors  as  an  individual, 
whether  such  preferential  deed  is  void  in  law 
because  of  the  fact  that  the  stockholders,  di- 
rectors, and  other  officers  of  the  corporation, 
who  executed  in  the  name  of  the  corporation, 
are  liable  as  sureties  and  indorsers  on  the 
preferred  claims."  Both  questions  present  a 
case  in  which,  on  account  of  insolvency,  the 
corporation  had  ceased  to  carry  on  business, 
and  had  no  intention  at  any  time  to  resume, 
when  the  instrument  was  executed  through 
which  preference  was  intended  to  .be  given. 
The  corporation  was  one  having  no  powers 
other  than  such  as  are  given  by  the  laws  of 
this  state  regulating  incorporation  under  the 
general  law,  whicn  of  course  will  embrace 
powers,  although  not  exi>ressl7  eiven,  that 
are  necessary  to  the  exercise  of  tnose  which 
are.  It  is  contended,  however,  that  such 
corporations  have  all  the  powers  to  give 
preferences  which  a  person  has,  so  long  as 
the  corporate  existence  continues,  unless  such 
power  is  denied  by  the  common  law  or  bv  the 
statutes  of  this  state ;  and,  in  support  of  this 
proposition,  reference  is  made  to  the  opin- 
ion in  case  of  Biche  v.  Asbury  Baikoap  {Jar- 


rioffe  Iran  Oo,,  L.  R.  0  Gxch.  208,  in  which 
the  court  was  considering  the  powers  con- 
ferred on  corporations  created  under  general 
acts  of  parliament.  In  the  course  of  the 
opinion,  referring  to  the  case  of  Sutton  JBm- 
piUU,  10  Coke,  80,  it  was  said  that  was  'an 
express  authority  that  at  common  law  it  It 
an  incident  to  a  corporation  to  use  its  com- 
mon seal  for  the  purpose  of  binding  itself  to 
anything  to  which  a  natural  person  coald 
bind  himself,  and  to  deal  with  its  property 
as  a  natural  person  might  deal  with  his  own ; 
and,  further,  that  an  attempt  to  forbid  this, 
on  tJie  part  of  the  king,  even  by  express  neg- 
ative words,  does  not  oind  the  law.  .  .  . 
I  take  it  that  the  true  rule  of  law  is  that  a 
corporation,  at  common  law,  has,  as  an  in- 
cident given  bv  law,  the  same  power  to  con- 
tract, and  subfect  to  the  same  restrictions, 
that  a  natural  person  has."  The  question 
involved  in  that  case  was  whether  a  certain 
transaction  was  vUra  vires^  and  its  solution 
depended  on  the  question  whether  corpora- 
tions incorporated  under  the  general  law  had 
the  same  powers  as  what  may  be  termed 
"common- law  corporations."  On  appeal  to 
the  house  of  lords,  it  was  held  that  a  com- 
pany created  a  corporation  under  the  general 


his  claim  to  judflrment  and  force  the  oorporation 
into  hquidation.  Oommeroial  Kat.  Bank  v.  Baroh« 
40Ill.App.6O& 

Dfreetorv  and  offietif*  a»  preferred  oredMors. 

The  most  eeriouB  oonfllct  between  the  courts  on 
the  questioD  of  pref  ereaoes  by  Insolvent  corpora- 
tions is  in  reference  to  the  preference  of  debts  of 
directors.  In  a  few  states  the  doctrine  that  cor- 
porations may  prefer  creditors  is  followed  to  its 
full  extent,  and  preferences  to  the  directors  them- 
selves, althouflrh  obtained  by  virtue  of  their  superi- 
or knowledge  of  the  condition  of  the  corporation, 
are  upheld.    Such  is  the  law  in  Miohiffan. 

A  mortffaire  by  an  insolvent  corporation  in  trust 
to  secure 'debts  on  which  the  directors  are  liable  as 
indorsers  is  held  by  the  circuit  court  of  the  United 
States  in  Michigan  to  be  valid.  Hills  v.  Stookwell 
ft  D.  Furniture  Go.  23  Fed.  Bep.  432. 

See  also  Bbowr  v.  Grand  Bapids  ParziOB  Fua- 
KrruBB  Co.  post,  — , 

In  RueU  v.  Buckingham,  16  Iowa,  284,  86  Am. 
Dec.  610,  which  is  one  of  the  leading  cases  cited  in 
support  of  the  allowance  of  preferences  to  direct- 
ors, the  director  obtained  his  preference  by  a  pur- 
chase of  property  of  the  corporation  for  more 
than  its  real  value,  and  in  addition  to  the  dia- 
oharge  of  his  own  debt  assumed,  as  part  of  the 
consideration  for  the  property,  the  payment  of 
other  debts.  But  it  Is  said  in  that  case  :  ^'Being 
an  officer  in  the  corporation  did  not  deprive  Buell 
of  the  right  to  enter  into  competition  with  other 
creditors,  and  run  a  race  of  diligence  with  them, 
availing  himself  in  the  contest  of  bis  superior 
knowledge  and  of  the  advantages  of  his  position  to 
obtain  security  for  the  payment  of  his  debt.** 

This  is  established  law  In  Iowa  and  the  fact  that 
a  preference  by  an'insolvent  corporation  Is  exer- 
cised in  favor  of  directors  or  shareholders  is  im- 
material, although  they  may  have  voted  for  the 
proposition  to  secure  their  own  debts.  Warfleld 
V.  Biarshall  Ck)unty  Canning  Co.  72  Iowa,  867;  Gar- 
rett V.  Burlington  Plow  Co.  70  Iowa,  607,  60  Am. 
Bep.  46L 

In  Virginia  also  preferences  to  directors  are  up- 
held.   Planters  Bank  v.  Whittle,  78  Va.  787. 

In  Lamb  v.  Cecil,  26  W.  Va.  288,  a  preference  to 
directors  of  an  insolvent  bank  was  held  invalid, 
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where  it  was  obtained  by  a  transfer  of  discounted 
bills  of  the  bank  in  excess  of  the  cashier's  autbor- 
Itv. 

This  case  was  followed  by  Lamb  v.  Panndl,  2B  W. 
Ya.  668. 

In  Lamb  v.  Laughlin,  26  W.  Va.  806,  dfreetoi*  of 
a  bank  were  held  guilty  for  a  breach  of  tmat  and 
also  fraud,  where  they  kept  the  bank  open  after  it 
was  insolvent  to  receive  depcaits,  which  th^  took 
in  payment  of  their  own  deposita. 

So  a  deed  of  trust  to  secure  directors  was  held  In 
Hope  V.  Valley  City  Salt  Co.,  26  W.  Ya  780.  to  be 
fraudulent  both  in  law  and  fact. 

But  the  validity  of  preferences  as  sncb  in  T^est 
Virginia  is  settled  in  favor  of  the  preferences, 
though  with  much  reluctance  without  maklnar  or 
discussing  any  exception  in  respeot  to  direotozs  in 
the  case  of  Pyles  v.  Riverside  Furniture  Go.,  90  W. 
Val28L 

In  Blissourl  it  was  said  In  the  case  of  Foster  ▼. 
Mullanphy  Planing  Mill  Go.,  02  Ma  70,  that  a  deed 
of  trust  preferring  creditors  of  an  insolvent  cor- 
poration is  valid  even  though  such  creditora  are 
directors  of  the  corporation. 

But  the  question  actually  decided  was*  that  an 
unlawful  preference  by  an  insolvent  oorporation 
for  the  benefit  of  directors  is  not  a  fraudulent  con- 
veyance which  will  constitute  the  basis  of  an  at- 
tachment under  the  Missouri  statute  as  a  fraud  on 
creditors.  This  was  also  the  decisfon  of  the  court 
of  appeals.  Forster  v.  Mullanphy  Planing  MIU 
Go.  16  Mo.  App.  160. 

The  court  holds  that  a  frandulent  oonveyanoe 
which  will  justify  an  attachment  must  be  utterly 
void  as  to  creditors  and  not  merely  voidable,  so 
that  It  will  create  a  resulting  trust  in  favor  ;of  the 
creditors. 

Other  Missouri  cases  do  not  agree  with  the  broad 
doctrine  stated  in  the  above  case  (02  Mo.  70).  It 
was  held  in  WiUiams  v.  Jackson  County  Patrons 
of  Husbandry,  28  Mo.  App.  182,  by  the  court  of 
appeals  a  little  before  the  decision  in  82  Mo.  70,  that 
after  a  oorporation  Is  recognised  to  be  Insolv- 
ent and  has  ceased  business  directors  cannot 
make  preference  of  their  own  claims  against  It  Co 
the  exclusion  of  other  creditors. 

And  in  Roan  v.  Winn,  08  Mo.  606,  It  was  held  that 
deeds  by  an  insolvent  bank  to  a  stockholder  and 
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law  providing  for  Toluntary  incorporation 
was  not  a  corporation  possessed  of  inherent 
common-law  riglits,  but  was  limited  to  the 
powers  properly  embraced  under  the  law  in 
the  memorandum  of  association.  Jibury 
MaUway  Garriaae  dt  Iran  Co,  ▼.  Eiehs,  L.  K. 
7  H.  L.  658.  The  English  acts  regulating 
incorporation,  as  do  the  acts  in  force  in  this 
state  on  that  subject,  prescribe  the  powers 
corporations  organized  under  them  mav  ex- 
ercise, and  it  ought  to  be  deemed  settled  law 
that  they  have  only  such  powers  as  the  acts 
under  which  they  are  created  confer  upon 
them.  Atty-Oen.  y.  Oreat  Northern  B.  Go. 
1  Drew.  &  S.  154;  Bvenfldd  v.  Mid-Bussex 
B,  Co.  ^  DeG.  <&  J.  286 ;  Oreen  Bay  dt  M, 
R.  Co,  Y.  Union  Steamboat  Co.  107  U.  S.  100, 
27  L.  ed.  413 :  T/umuu  t.  West  Jeney  R.  Co. 
101  U.  S.  81.  25  L.  ed.  951. 

In  the  case  last  cited  it  was  contended,  as 
in  this,  that  a  corporation  created  as  sug- 
gested in  Uie  questions  submitted  may  do 
any  act  not  expressly  or  impliedly  prohibited 
by  its  charter,  as  might  corporations  at  com- 
mon law,  but  in  reply  to  this  it  was  said : 
**  We  do  not  concur  m  this  proposition.  We 
take  the  general  doctrine  to  be,  in  this  coun- 
try, though  there  may  be  exceptional  cases 


and  some  authorities  to  the  contrary,  that 
the  powers  of  corporations  organized  under 
legislative  statutes  are  such,  and  such  only, 
as  those  statutes  confer.  Conceding  the  rule 
applicable  to  all  statutes,  that  what  is  fairly 
implied  is  as  much  granted  as  what  is  ex- 
pressed, it  remains  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  and 
that  the  enumeration  of  these  powers  implies 
the  exclusion  of  all  others.^  In  Head  v. 
Providence  In».  Co.,  6  U.  B.  9  Cranch,  127, 
2  L.  ed.  220,  it  was  said:  ''An  individual 
has  an  original  capacity  to  contract  and  bind 
himself  iu  such  manner  as  he  pleases.  .  .  . 
But,  with  those  bodies  which  have  only  a 
legal  existence,  it  is  otherwise.  The  act  of 
incorporation  is  to  them  an  enabling  act.  It 
gives  them  all  the  power  they  possess.  It 
enables  them  to  contract."  In  Davie  v.  Old 
Colony  R.  Co.,  ISl  Mass.  259,  41  Am.  Rep. 
221,  it  was  said  that  a  corporation  **is  not 
vested  with  all  the  capacities  of  a  natural 
person,  or  of  an  ordinary  partnership,  but 
with  such,  only,  as  its  charter  confers ;"  and 
it  may  be  doubted  if  the  English  decisions 
assert  any  other  rule,  except  as  to  corpora- 
tions existing  by  prescription,  whose  exist- 
ence, as  wel  1  as  powers,  must  be  determined 


director  fn  oonsideration  of  a  surrender  of  paid-up 
stock  are  fraudulent preferenoes,  when  the  Insolv- 
ency of  the  bank  was  known  to  htm  at  the  time. 

The  mere  factof  a  stockholder's  availing  himself 
of  bis  superior  advantages  to  obtain  security  of 
debts  due  to  himself  to  the  exclusion  of  other 
creditors  is  held  in  Whitwell  v.  Warner,  20  Yt^  426. 
not  to  constitute  a  constructive  fraud,  which  will 
make  the  stockholders  individually  liable  for  other 
debts  of  the  corporation.  In  this  case  the  validity 
of  the  preference  itself  is  not  directly  questioned, 
but  the  question  Involved  was  the  Individual  lia- 
bility of  stockholders. 

In  Smith  V.  Skeary,  47  Gonn.  47,  it  was  held  that 
directors  had  a  perfect  right  to  receive  payment  of 
tiielr  debts,  although  the  corporation  was  insolv- 
ent, but  In  that  case  It  seems  to  have  been  sup- 
posed at  the  time  that  the  corporation  was  able  to 
pay  all  its  debts. 

But  the  great  weight  of  authority  denies  the 
right  of  directors  of  a  corporation  to  take  advan- 
tage of  their  position  to  obtain  preferences  for 
themselves  or  unsecured  debts.  Olney  v.  Conanl- 
out  Land  Go.  6  L.  R.  A.  391,  16  R.  I.  607;  Corey  v. 
Wadsworth  (Ala.)  June  14, 1892;  Gibson  y.  Trow- 
bridge Furniture  Go.  (Ala.)  June  15, 1892;  Clay  y. 
Towle,  78  Me.  86;  Haywood  v.  Lincoln  Lumber  Co. 
64  Wis.  639;  First  Nat.  Bank  of  Stevens  Point  v. 
Knowles,  67  Wis.  873;  Hays  v.  Citizens  Bank,  51 
Kan.  635;  Smith  v.  Putman,  61  N.  H.  632;  Richards 
V.  New  Hampshire  Ins.  Co.  48  N.  H.  283;  Lippin- 
oott  V.  Shaw  Carriage  Go.  25  Fed.  Hep.  577;  Howe 
V.  Sanford  Fork  &  Tool  Go.  44  Fed.  Hep.  231; 
Thompson  v.  Huron  Lumber  Co.  4  Wash.  600; 
Coons  V.  Tome,  9  Fed.  Rep.  532;  Koehler  v.  Black 
BiverFall8lronCo.67U.  S.  2  Black,  715,  17  L.  ed. 
889;  Gillet  v.  Moody,  8  N.  T.  479. 

The  fact  that  stockholders  authorized  a  mort- 
gage giving  a  preference  to  directors  of  an  Insol- 
vent corporation  Is  InunaterlaL  Howe  v.  Sanford 
Fork  &  Tool  Co.  fupra. 

Thus,  the  president  of  an  insolvent  corporation 
cannot  acquire  a  preference  over  other  unsecured 
creditors  by  accepting  on  his  claim  bonds  secured 
by  mortgage.  Sicardl  v.  Keystone  Oil  Co.  149  Pa. 
148. 

So  acts  of  the  directors  of  an  insolvent  corpora- 
tion creating  a  preference  In  favor  of  a  certain 
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firm  of  which  one  of  the  directors  was  a  member 
and  was  present  co-operating,  or  consenting,  or 
acquiescing  In  the  transaction,  cannot  be  upheld. 
Bradley  v.  FarwoU,  Holmes.  433. 

Trustees  of  an  Insolvent  corporation  cannot  sell 
its  property  to  themselves,  or  any  one  of  their 
number,  nor  pay  off  their  own  claims  against  the 
company  m  pr^erence  to  those  of  other  creditors. 
Third  Nat  Bank  of  Buffalo  v.  Elliott,  42  Hun.  121. 

A  mortgage  by  an  Insolvent  corporation  to  ob- 
tain a  loan  for  the  payment  of  debts  may  be  upheld 
so  far  as  the  proceeds  of  the  loan  were  legitimately 
uwd  by  the  corporation,  lUthough  It  is  Invalid  as 
to  that  part  the  proceeds  which  were  used  to  pay 
debts  on  which  directors  were  liable,  thus  consti- 
tuting preferences  to  them.  Corbett  v.  Woodward, 
6  Sawy.  403. 

Directors  who,  by  executing  a  mortgage,  secure 
to  themselves  advantages  not  common  to  all  the 
stockholders,  are  held.  In  Koehler  v.  Black  River 
FaUs  Iron  Co.  67  U.  S.  2  Black,  715,  17  L.  ed.  839,  to 
be  guilty  of  an  unauthorized  act  violating  their 
trust;  but  in  this  case  the  invalidity  of  the  mort- 
gage was  asserted  by  the  corporation  itself,  as 
being  in  effect  a  fraud  by  the  directors  on  other 
stockholders. 

A  preference  given  to  the  estate  of  a  deceased 
director  and  president  of  an  insolvent  corporation 
by  a  t)oard  consisting  of  three  directors,  two  of 
whom  were  brothers  of  the  decedent  and  the  other 
the  agent  of  his  estate,  was  held  unlawful  In 
Adams  v.  Kehlor  Mill  Co.  85  Fed.  Rep.  433. 

A  transfer  of  the  property  of  a  corporation  to  a 
creditor  by  an  officer  and  manager  of  the  corpora- 
tion, who  is  personally  liable  for  the  debt  as  a 
guarantor,  indorser,  or  Joint  maker  of  notes,  made 
without  authority  or  sanction  of  the  board  of  di- 
rectors, is  in  effect  a  preference  to  him  and  is  in- 
valid. Goodyear  Rubber  Co.  v.  Geo.  D.  Scott  Co. 
(Ala.)  June  21, 1892. 

Security  given  by  an  insolvent  corporation  for 
debts  upon  which  directors  are  themselves  liable 
as  indorsers,  being  in  fact  a  preference  to  them, 
is  Invalid.  Consolidated  Tank  Line  Co.  v.  Kaneas 
City  Varnish  Co.  46  Fed.  Bep.7;  Consolidated  Tank 
Line  Go.  v.  Kansas  City  Varnish  Go.  48  Fed. 
Rep.  204. 

Securities  given  by  an  Insolvent  corporation  to  a 
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by  long  and  uninterrupted  exercise  of  cor- 
porate franciiise.  If  the  power  thus  used  be 
for  sufficient  length  of  time  as  unrestricted 
in  business  as  is  that  of  a  natural  person,  the 
same  reason  exists  for  presuming  that  a  grant 
of  such  power  was  at  some  remote  period 
made  as  for  presuming  the  existence  of  a 
erant  of  corporate  franchise  from  its  exercise 
for  a  great  number  of  years.  It  is  probably 
true  that  English  courts,  in  speaking  of 
"corporations  by  the  common  law/*  refer 
only  to  those  that  have  exercised  corporate 
powers  from  time  immemorial,  and  it  may 
be  safely  assumed  that  no  mere  trading  cor- 
poration was  ever  thus  classified.  Although 
requested  to  do  so,  if  possible,  counsel  have 
been  unable  to  furnish  any  decision  by  an 
English  court,  except  the  one  before  referred 
to, — which,  as  we  have  seen,  was  expressly 
overruled, — in  which  it  was  held  that  a  cor- 
poration created  under  the  actis  of  parliament 
regulating  the  formation  and  business  of 
companies  with  corporate  powers  had  any 
such  powers  as  are  here  claimed  for  trading 
corporations  created  under  the  general  laws 
of  this  state;  and,  in  view  of  the  learning 
and  industry  of  counsel,  we  feel  authorized 
to  conclude  that  no  such  decision  exists. 


Whether  such  transactions  as  are  act  out 
in  the  questions  propounded  are  consistent 
with  rules  recognized  by  courts  of  law  as. 
well  as  by  courts  of  equity,  and  by  them  en- 
forced for  the  preservation  of  rights  and  re- 
dress of  wrongs,  will  be  considered  hereafter. 

The  broad  proposition  that  a  corporation 
created  under  the  general  laws  of  this  state 
mav  do  any  act  in  reference  to  its  property 
which  a  natural  person  may  do  with  his  is 
expressly   negatived   by   the   statute.     The 
memorandum  of  association  termed  by  thfr 
statute  the  ^charter"  is  required  .to  state  "the 
purpose  for  which  it  is  formed. "    Rev.  Stat, 
art.  567.    This  requirement  is  not  solely  that 
evidence  may  be  thus  furnished  that  the  com- 
pany is  one  intending  to  pursue  a  bu8ine8S> 
for  which  the  statute  permits  incorporation, 
but  is  also  intended  for  the  protection  of  those 
who  may  become  stockholders  or  creditors, 
who  are  entitled  to  know  in  what  business- 
the  corporation  may  engage,  for  without  this- 
tbey  cannot  know  the  extent  of  its  powers, 
nor  the  hazards  to  which  they  may  be  legally 
exposed.     The  statute  further  provides  that 
**  no  corporation  created  under  the  provisions- 
of  this  title  shall  employ  its  stock,  means, 
assets  or  other  property,  directly  or  indi- 


flnn  of  which  the  vlce-preflident  of  the  corpora- 
tion, who  was  a  member  of  the  board  of  directors, 
was  a  member,  constitute  an  unlawful  preference 
as  to  other  creditors  not  provided  for.  Bradley  v. 
Converse,  4  aiff.  375. 

A  deed  of  trust  constituting  an  Invalid  prefer- 
ence of  debts  on  which  directors  are  liable  Is  also 
Invalid  as  to  another  debt  secured  thereby,  where 
the  attorney  who  drew  the  deed  and  advised  con- 
oernlnff  it  was  prosecuting  the  latter  claim  against 
the  insolvent  corporation  and  deoUned  to  act  un- 
less his  claim  was  included  In  the  deed.  Consoli- 
dated Tanlc  Line  Co.  v.  Kansas  City  Varnish  Co. 
46Fed.  Rep.  7. 

The  directors  of  an  insolvent  corporation  cannot, 
to  the  prejudice  of  any  of  its  creditors,  by  mort- 
gage upon  its  assets.  Indemnify  one  or  more  of  their 
own  body  against  loss  as  surety  for  the  corpora- 
tion upon  liabilities  already  Incurred,  where  such 
indemnity  had  not  been  agreed  upon  as  an  Induce- 
ment to  the  incurring  of  such  liabilities.  The  ina- 
bility to  indemnify  a  director  In  such  case  extends 
to  the  cosurety  of  a  director,  Inasmuch  as  the  In- 
demnity of  one  would  operate  to  the  benefit  of 
both.  Lowry  Bkg.  Co.  v.  Empire  Lumber  Co.  (Ga.) 
May  2, 1893. 

A  mortgage  to  Indemnify  a  director  as  surety  of 
the  corporation,  which  constitutes  as  to  him  an  In. 
valid  preference,  cannot  be  held  valid  as  to  the 
creditor  for  whose  debt  the  director  is  a  surety. 
Being  void  as  to  both  malcer  and  mortgagee.  It 
cannot  be  valid  by  way  of  subrogation  in  favor  of 
the  creditor.    Ibid, 

But  security  given  to  directors  of  a  corporation 
after  It  became  insolvent  may  be  upheld,  if  given 
for  advances  by  the  directors  made  u  nder  an  agree- 
ment for  such  securities.  Btout  v.  YaegerMillCo. 
18  Fed.  Rep.  802. 

The  denial  of  the  right  of  directors  to  obtain  a 
preference,  after  knowledge  of  the  insolvency  of 
the  corporation,  is  generally  based  on  the  doctrine 
that  the  assets  of  the  corporation  as  soon  as  it  be- 
comes meolvent,  constitute  a  trust  fund,  and  that 
the  directors  are  trustees  of  such  fund.  Roseboom 
V.  Whittaker,  182  111.  81:  Beacb  v.  Miller,  130  III.  162; 
Corey  v.  Wadsworch  ( A.la.)  June  14,  1892;  West  v. 
West  Bradley  &  C.  Mfg.  Co.  9  N.  Y.  8.  B.  255,  and 
other  cases  above  cited. 
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Preferences  by  legal  proceedtnge. 

A  creditor  is  not  precluded  from  obtaining  an. 
attachment  against  a  corporation  which  Is  still 
doing  business  by  the  fact  that  he  knows  it  to  be 
Insolvent.  White  P.  &  P.  Mfg.  Co.  v.  Pettes  Im- 
porting Co.  80  Fed.  Rep.  864;  Breene  v.  Merchants 
&  M.  Bank,  11  Colo.  97. 

Judgments  in  attachment  suits  do  not  constitute 
an  unlawful  preference  against  an  insolvent  cor- 
poration, although  it  was  Insolvent  when  the  at- 
tachment was  levied.  Boseboom  v.  Whittaker^ 
182I1L81. 

An  attachment  on  the  property  of  an  insolvent 
corporation  is  not  in  valid  because  of  Its  insolvency, 
and  the  void  appointment  of  a  receiver.  Jones  v. 
Bank  of  Leadvllle,  10  Colo.  464.  But  see,  as  to  di- 
rectors, infra. 

Merely  suffering  a  default  In  an  action  to  which 
there  is  no  valid  defense  does  not  constitute  an  un- 
lawful preference  by  an  Insolvent  corporation. 
Yamum  v.  Hart,  119  N.  Y.  101;  Klngsley  v.  First 
Nat.  Bank  of  Bath,  81  Hun,  889. 

It  is  said  in  Stratton  v.  Allen,  16  N.  J.  Bq.  238,  that 
it  cannot  be  denied  that  a  corporation,  as  well  as  an 
individual,  may,  independently  of  the  statute,  con- 
fess Judgment  in  order  to  prefer  creditors;  but  it 
was  held  in  that  case  that  such  a  preference  oould 
not  be  supported  under  the  New  Jersey  statute. 
But  see  irifra^  as  to  judgments  confessed  to  direct- 
ors. 

Judgments  entered  in  aceordanoe  with  offers  of 
Judgment  by  the  defendant,  although  in  aotiona 
regularly  commenced  by  process,  oonstStute  un- 
lawful preferences,  if  the  defendant  is  a  oorpora- 
tion  known  to  be  Insolvent  at  the  time  of  the  offers, 
under  the  New  York  statute,  which  declares  an  as- 
signment or  transfer  by  a  corporation  in  contem- 
plation of  Insolvency  void.  Klngsley  v.  First  Na- 
tional Bank  of  Bath,  tupm, 

A  Judgment  against  an  insolvent  corporation  ob- 
tained by  its  secretary  on  an  offer  of  Judgment 
in  an  action  begim  by  him  is  held  to  constitute  an 
unlawful  preference,  under  N.Y.  Rev.  Stat.,  pt.  1, 
cbap.  18,  title  4,  S  4.  National  Broadway  Bank  v. 
Wessell  Metal  Co.  69  Hun,  470. 

A  judgment  obtained  against  a  corporation  in 
favor  of  the  wife  of  the  president  of  the  company, 
who  enabled  her  to  obtain  it  by  having  a  summons* 
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TCctly,  for  any  other  purpose  "whatever,  than 
to  accomplish  the  objects  of  its  creation." 
Rev.  Stat.  art.  589.  The  objects  of  its  crea- 
tion are  none  other  than  sach  as  are  named 
In  the  charter.  A  natural  person  may  make 
any  disposition  of  his  property  not  forbidden 
by  law,  and  may  make  any  contract  lawful 
within  itself ;  but,  under  the  plain  terms  of 
the  statute  referred  to,  a  private  corporation 
has  no  such  power.  The  statute  enumerates 
the  powers  of  private  corporations  existing 
under  it,  and  they  will  be  here  noticed.  It 
declares  that  they  shall  have  power  ''to  hold, 
purchase,  sell,  mortgage,  or  otherwise  convey 
such  real  and  personal  estate  as  the  purposes 
of  the  corporation  shall  require,  and  also  to 
take,  hold,  and  convey  such  other  property 
real,  personal,  or  mixed  as  shall  be  requisite 
for  such  corporation  to  acquire  in  order  to 
btain  or  secure  the  payment  of  any  indebt- 
edness or  liability  due  or  belonging  to  the 
corporation."    Rev.  Stat.  art.  675. 

^o  such  restrictions  upon  the  power  of 
natural  |>er8ons  to  acquire,  hold,  or  dispose 
of  property  exist;  and  the  manifest  purpose 
of  this  statute  was  not  so  much  to  confer 
power  on  such  corporations  to  hold,  purchase, 
sell,  or  mortgage  property  necessary  for  the 


proper  transaction  of  the  business  named  in 
the  charter  as  to  restrict  the  power  of  cor- 
porations to  hold,  buy,  sell,  or  mortgage, 
subject  to  one  exception, — to  such  property 
as  mav  be  reasonably  necessary  to  the  legiti- 
mate business  of  the  particular  corporation  ; 
for  without  such  an  express  grant  of  power 
the  incorporation  of  a  company,  with  author- 
ity to  carry  on  a  specifled  business,  would 
carry  with  it  power  to  hold,  purchase,  sell, 
mortgage,  or  otherwise  convey  property  nec- 
essary to  that  business.  Power  to  hold,  pur- 
chase, and  sell  property  would  be  absolutely 
necessary  to  the  business  of  any  trading  cor- 
poration, and  power,  thro  igh  mortgage  r 
like  conveyance,  to  acquire  means  with 
which  to  purchase  property  necessary  to  carry 
on  the  business,  would  also  exist.  It  will 
be  observed  that  the  powers  mentioned  in  the 
sta:  ite  are  authorized  to  be  exercised  in  re- 
lation to  such  property  "as  the  purposes  of 
the  corporation  shall  require,"  and  they  are 
all  powers  ordinarily  necessary  to  be  exer- 
cised while  a  business  is  in  active  operation, 
with  a  view  to  obtain  the  results  contem- 
plated when  a  corporation  is  created ;  and  tho 
exercise  of  some  of  them,  as  the  powers  to 
hold  and  to  purchase  such  property  as  the 


served  upon  himself,  in  order  to  obtain  a  prefer- 
ence over  other  claims  while  the  oorporatlun  was 
insolvent,  is  invaUd,  if  he  knew  of  its  Insolvent 
condition.  West  v.  West  Bradley  ft  C  Utg.  Ca  9 
N.  Y.  8.  R  266. 

A  judgmcDt  obtained  against  an  insolvent  corpo- 
ration by  a  stockholder  and  director,  who  has  been 
made  a  trustee  for  the  ooUection  of  debts  owin^r  by 
the  corporation,  which  Is  in  effect  a  preference  for 
indebtednesB  to  one  who  is  the  president  and  trustee 
of  the  company,  amounts  to  an  unlawful  prefer- 
ence, under  the  New  York  statute  prohibiting  an 
assiirnment  or  transfer  in  contemplation  of  insolv- 
ency, or  while  Insolvent.  King  v.  Union  Iron  Go. 
83  N.  Y.  8.  R.  645w 

A  director  cannot  take  advantage  of  his  superior 
means  of  information  to  secure  his  debt  against 
the  corporation,  either  by  confession  of  judgment 
or  otherwise.  Hill  v.  Pioneer  Lumber  Go.  SIL.  R. 
A.  600,118  N.  C.178. 

A  Judgment  confessed  by  a  corporation  when  its 
Insolvency  was  known  by  a  Judgment  note  In  favor 
of  a  majority  of  its  board  of  directors  who  bad  paid 
indebtedness  of  the  corporation  as  guarantors,  con- 
stitutes an  unlawful  preference  as  to  other  credit- 
ors.   Uoseboom  v.  Whittaker,  132  IlL  8L 

And  directors  are  denied  the  right  to  get  a  pref- 
ereace  bv  a  Jadgment  note  for  themselves,  or  as 
agents  for  others,  in  Atwater  v.  American  Bzoh. 
Nat.  Bank,  40  III.  App.  501. 

A  Judgment  confesMd  to  a  director  on  the  eve 
of  the  insolvency  of  a  corporation  was  denied  a 
preference  in  Stratton  v.  Allen,  16  N.  J.  Eq.  229. 

So  Judgments  taken  by  directors  on  obligations 
given  to  themselves  when  the  corporation  was  in- 
solvent, with  a  view  to  a  preference,  were  held  to 
be  not  entitled  to  any  preference,  in  Uopkin*8 
App.  90  Pa.  00. 

Although  an  officer  of  an  insolvent  corporation 
may  bring  an  action  against  it  as  creditor,  a  levy 
on  his  Judgment  with  a  view  to  selling  property  of 
the  corporation  to  pay  his  debt  is  indirectly  a 
transfer  of  the  property  of  the  company  for  his 
benefit  and  is  illegal  under  the  New  Fork  statute, 
which  prohibits  the  transfer  of  any  of  the  property 
of  an  insolvent  corporation  to  any  officer,  or  stock- 
holder, directly  or  indirectly.  Kiogsley  v.  First 
Nat.  Bank  of  Bath,  81  Hun,  889. 
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Under  N.  Y.  Bev.  Stat.,  pt.  l  chap.  IB,  title  4,  (  4, 
,  prohibiting  any  transfer  of  its  property  or  choses 
in  action  to  any  officer  or  stockholder  directly  or 
indirectly,  a  director  of  an  insolvent  corporadon 
cannot,  by  attachment  even,  although  acting  in 
distinct  hostility  to  the  other  directors  and  officers 
of  the  company,  acquire  a  preferential  lien.  Tbroop 
V.  Hatch  Lithographic  Q>.  126  N.  Y.  580. 

But  in  Iowa,  following  the  general  doctrine  al- 
lowing any  preference,  a  director  may  pursue  his 
remedy  against  the  corporation  by  attachment, 
although  he  knows  the  company  is  insolvent,  espe> 
dally  where  be  has  recently  become  a  member  of 
the  corporation  and  is  not  responsible  for  its  con- 
dition. Rollins  V.  Shaver  Wagon  &  a  Go.  80  Iowa» 
880. 

This  doctrine  Is  also  recognized  In  New  York  ex- 
cept as  affected  by  statute.  Thus  the  director  of  a 
f oreigD  corporation  is  allowed  the  remedy  of  at- 
tachment against  the  corporation  wben  Insolvent 
on  the  ground  tbattbe  provisions  of  the  New  York 
statutes  as  to  Insolvent  corporations  do  not  apply 
to  foreign  corporations.  HUl  v.  Knickerbocker 
electric  Light  &  P.  Co.  45  N.  Y.  S.  R.  761. 

On  examination  of  tho  decisions  it  is  dear  that 
the  weight  of  authority  is  overwhelmingly  in  favor 
of  the  legality  of  preferences  to  ordinary  crediiors 
except  as  restricted  by  statute,  and  overwhelm- 
ingly against  the  validity  of  such  preferences  wben 
made  in  favor  of  directors.  Therefore  the  two 
cases  reported  here  with  which  this  note  Is  con- 
nected represent  the  two  extremes  of  the  doc- 
trine and  are  both  in  conflict  with  the  weight 
of  authority.  Tbe  Texas  case,  Ltons-Thomaa 
Hardwabi  Co.  v.  Pxbby  Srovn  Mfo.  Co.,  denies 
tbe  validity  of  any  preference,  while  the  federal 
case.  Brown  v.  Grand  Rapids  Furniturb  Co., 
holds  (and  correctly  so  far  as  the  law  of  Michigan 
is  concerned)  that  preferences  even  to  directors 

are  valid. 

Remedies. 

The  assignee  of  an  insolvent  corporation  cannot 
have  relief  in  equity  to  set  aside  a  payment  by  the 
corpomtion  to  its  treasurer  on  the  ground  of  trust, 
but  may  have  equitable  relief  on  the  ground  of  his 
fraud.    Taylor  v.  Taylor.  74  Me.  582. 

In  State  v.  Brockman,  89  Mo.  App.  181,  it  is  held 
that  the  payment  by  an  insolvent  corporation  of  a 
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business  of  the  corporation  may  require, 
would  be  necessary  or  permissible,  looking 
to  the  rights  of  stockholders  and  creditors, 
only  when  the  business  was  being  carried  on. 
If  a  corporation  be  created  with  power  to  man- 
ufacture cotton  or  woolen  goods,  its  power 
to  buy  and  hold  raw  material  while  the  bus- 
iness was  carried  on  would  be  clear.  But 
suppose  such  a  corporation  to  become  insolv- 
ent, and  on  that  account  to  cease  business, 
with  intent  never  to  resume  it.  Would  it  be 
contended  that  it  had  power  to  buy  and  hold 
wool  or  cotton  for  purposes  of  speculation? 
The  statute  answers  the  question.  Some  of 
the  powers  mentioned,  however,  may  be  as 
advantageously  used  in  winding  up  the  af- 
fairs of  a  corporation  as  in  carrying  it  on, 


and  these  are  the  powers  to  sell,  mortgsge, 
and  otherwise  convey ;  but  it  most  be  kept 
in  mind  that  the  exercise  of  these  powers*  if 
we  look  alone  to  the  statute  under  oonsidera- 
tion  as  their  source,  is  authorized  only  in  ref- 
erence to  such  property  "as  the  purposes  of 
the  corporation  require"  to  be  sold,  mort- 
gaged, or  otherwise  conveyed.  If  these  pow- 
ers stood  alone,  it  ought  to  be  held  that  tihey 
might  be  exercised  whenever  necessary  or 
advantageous  to  sell,  mortgage,  or  otherwise 
convey,  as  in  winding  up  the  aflfalrs  of  a 
private  corporation ;  but  standing  in  connec- 
tion, as  they  do,  with  powers  relatlni^  to  tiie 
same  property,  which  can  be  exercised  upon 
such  property  only  when  it  is  necessary  to 
carry  on  the  corporate  business  then  con- 


debt  by  a  transfer  of  property  ooostitutlng  a  pref- 
erence, although  constitution  a  breach  of  trust, 
oould  not  be  assailed  by  another  creditor  in  defense 
of  ao  action  brought  by  the  purchaser  based  on  a 
levy  by  the  defendant.  See  also  Foster  v.  Mul- 
Unphy  Planing  Mill  Co.  92  Mo.  79. 

Althouarh  equity  may  interfere  to  prevent  un- 
just preferences  by  an  insolvent  corporation,  an 
execution  creditor  attempting  to  enforce  his  claim 
to  the  disadvantage  and  exclusion  of  other  cred- 
itors Is  not  entitled  to  enforce  his  execution  against 
personal  property  sold  to  another  creditor  in  pay- 
ment of  a  just  debt  of  the  corporation,  on  the 
ground  that  such  sale  oonstltuted  a  preference, 
unless  he  can  show  that  more  property  was  trana- 
f erred  than  was  necessary  to  pay  the  debt  at  a  fair 
valuation.    Lang  v.  Dougherty,  74  Tex.  226. 

So  property  purchased  by  a  director  to  obtain  a 
preference  over  other  creditors,  although  subject 
to  a  trust  In  equity,  cannot  be  reached  by  such 
creditors  by  execution.    Beach  v.  Miller,  180  HI.  162. 

The  illegality  of  a  preference  obtained  against  an 
Insolvent  corporation  upon  an  offer  of  judgment 
wlU  not  render  the  plaintifl  in  that  action,  who  en- 
forced his  execution  against  the  property  of  the 
corporation,  liable  in  an  action  at  law  to  another 
creditor  who  is  thereby  prevented  from  obtaining 
satisfaction  of  his  Judgment,  firaem  v.  Merchants 
Nat.  Bank,  127  N.  Y.  608. 

The  court  says  the  proceeds  of  the  sale  on  execu- 
tion may  proi>erly  have  been  made  the  subject  of 
contest,  and  also  suggests,  but  does  not  decide  the 
question,  whether  an  action  for  money  had  and 
received  would  lie  against  the  creditor  who  had 
obtained  the  unlawful  preference  in  favor  of  the 
creditor  who  had  been  thereby  prevented  from  ob- 
taining satisfaction  of  his  judgment. 

The  case  of  Marr  v.  Bank  of  West  Tennessee,  4 
Ck)ldw.  476,  which  is  cited  in  numerous  instances 
among  others  in  the  main  case,  as  an  authority  on 
this  subject,  related  merely  to  the  right  of  judg- 
ments against  an  insolvent  bank  to  priority  in  dis- 
tribution of  the  assets  of  the  bank. 

That  class  of  oases  is  not  considered  in  this  note. 
The  question  here  considered  is  that  of  the  power 
of  a  corporation  to  create  preferences  among  its 
creditors  as  distinguished  from  any  question  of 
priorities  created  by  law,  without  any  intent  on  the 
part  of  the  corporation,  after  it  had  become  insolv- 
ent, to  prefer  one  creditor  over  another. 

English  dedtiona. 

In  England  the  right  of  a  corporation  to  prefer 
creditors  is  fully  established  except  as  restricted 
by  statute. 

In  Re  Wincham  Ship  Building,  B.  ft  8.  Co.,  L.  B. 
9  Ch.  Div.  822.  it  is  declared  that  directors  are  not 
trustees  for  creditors,  and  that  there  is  therefore 
nothing  to  prevent  them  from  paying  a  debt  of  the 
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company  on  which  they  are  Indlvldoally  liable  In 
preference  to  other  debts,  even  where  a  Judgment 
had  already  been  obtained  against  them  for  the 
debt.  In  this  case  directors  passed  a  reMluClon 
recommending  the  payment  of  amounts  due  on 
the  shares,  and  in  accordance  therewith  themselves 
paid  the  sums  due  on  their  shares  to  a  person  act- 
ing without  authority  for  the  secretary,  who  gave 
them  a  receipt  for  the  money  and  applied  it  in 
payment  of  the  debt  of  the  company  on  wfaic^ 
they  were  liable.  It  was  held  that  this  payment 
was  good  and  relieved  the  directors  from  forclier 
liability  on  their  shares;  and  that  It  did  not  ooostl- 
tute  a  fraudulent  preference  within  the  meaning 
of  section  164  of  the  Oompany*B  Act  of  ISBS,  bat 
that  it  was  made  in  the  ordinary  course  of  busi- 
ness. 

This  section  164  provided  In  substance  that  any 
conveyance,  mortgage,  payment,  or  other  act  re- 
lating to  property,  which  in  the  case  of  an  Individ- 
ual trader  would  be  deemed  a  fraudulent  prefer- 
ence in  the  event  of  his  bankruptcy,  would  be  ao 
regarded  in  the  case  of  a  corporation  In  the  event 
of  its  being  wound  up. 

But  in  Gkislight  Improvement  Oo.  v.  Terrell,  I*. 
B.  10  Eq.  168.  it  is  held  that  directors  of  an  Insolvent 
company  cannot  obtain  a  preference  by  an  assiini- 
ment  of  all  its  property  in  their  favor,  although 
they  are  pressmg  the  company  on  their  claims,  but 
that  such  an  assignment  is  an  unlawful  preference 
within  section  164  of  the  Gompany*S  Act.  It  Is  said 
in  that  case  that  they  are  '^trustees  for  creditors 
to  tills  extent,  that  they  are  bound  to  apply  all  the 
assets  for  the  benefit  of  the  creditors  as  far  as  tliey 
will  extend.** 

That  section  164  applies  only  in  case  of  a  winding 
up  is  decided  in  Wilmott  v.  London  Celluloid  Oo^ 
L.  B.  84  Ch.  Div.  147, 66  L.  J.  Ch.  89.  56  L.  T.  N.  S. 
696, 86  Week.  Bep.  146,  holding  that  until  a  winding 
up  petition,  while  the  business  is  going  on,  it  has 
no  application.  Therefore  the  application  by  di- 
rectors of  insurance  money  received  for  the  de- 
struction of  property  of  the  company  to  the  direct- 
ors* own  debts  was  not  a  fraudulent  prefoence 
within  that  section. 

But  the  application,  after  a  petition  for  winding 
up,  of  a  debt  due  by  the  corporation  In  payment  for 
shares  held  by  one  who  had  purchased  the  debt 
constitutes  a  fraudulent  preference.  Be  Land  D^ 
velopment  Asso.  L.  B.  89  Ch.  Div.  289,  S7  L.  J.  Qu 
977,  69  L.T.N.  8.419, 86  Week.  Bep.  818,1  Meg.  69. 

So  in  Bngland  a  corporation  may  give  security  on 
its  entire  property  to  quiet  a  creditor*s  demands, 
where  no  winding  up  of  the  company  Is  oontem- 
plated.    Re  Patent  File  Co.  L.  B.  6  Ch.  App.  88. 

Although  a  preference  is  Involved  in  the  applica- 
tion to  a  stockholder*s  liability  of  a  daim  against 
the  corporation,  such  set-ofl.ls  a.question  which  is 
not  here  considered.  BL  A.  B. 
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tinulng,  it  may  be  doubted  if  the  statute  un- 
der consideratioD  has  any  application  to  the 
winding  up  of  the  affairs  of  an  insolvent  cor- 
poration that  has  ceased  to  do  business.  If 
by  the  word  **  i)urpo6es''  be  meant  the  busi- 
ness or  occupation,  in  all  its  phases,  which 
the  corporation,  by  it-s  charter,  is  empowered 
to  Dursue,  as  is  meant  by  the  word  ''purpose*' 
In 'that  part  of  the  statute  requiring  ''tbe 
purpose  for  which  it  is  formed*^  to  be  stated 
in  the  charter,  then  it  is  evident  that  the 
statute  has  application  only  to  powers  to  be 
used  while  the  business  for  which  the  corpo- 
ration was  gi  ven  existence  is  carried  on.  The 
power  of  a  trading  corporation  to  sell  or  to 
mortgage  property  to  raise  means  to  pay  its 
debts  during  its  active  life,  or  after  it  has 
become  insolvent  and  ceased  business,  is  not 
controverted,  but  that  is  not  the  immediate 
question  under  consideration ;  for  the  present 
inquiry  is,  Does  the  statute  now  under  con- 
sideration, as  claimed,  expressly  or  by  nec- 
essary implication,  confer  on  a  corporation 
circumstanced  as  was  the  hardware  company 
power  to  make  the  conveyance  in  question? 
If  such  a  power  existed,  we  are  of  opinion 
that  it  must  be  found  elsewhere. 

The  statute  further  provides  that  private 
corporations  have  power  ''to  enter  into  any 
obligation  or  contract  essential  to  the  trans- 
action of  its  authorized  business. "  Rev.  Stat. 
art.  575.  This  statute  must  be  considered  in 
connection  with  the  one  just  passed  from, 
and  with  any  other  relating  to  the  powers  of 
private  corporations,  in  order  to  understand 
and  arrive  at  the  legislative  intent.  It  will 
be  observed  that  this  statute  empowers  such 
corporations  to  enter  into  any  contract  or  ob- 
ligation whatever,  with  only  one  restriction, 
which  is  that  the  contract  or  obligation  must 
be  essential  to  the  transaction  of  the  corpora- 
tion's authorized  business.  What  was  the 
authorized  business  of  the  private  corporation 
making  the  conveyance  in  question?  That 
business  was  authorized  which  its  charter 
stated  it  was  formed  to  pursue.  What  was 
that  business?  ''Business''  is  defined  to  be 
"that  which  busies,  or  that  which  occu- 
pies the  time,  attention,  or  labor  of  one,  as 
his  principal  concern,  whether  for  a  longer 
or  shorter  time;  employment;  occupation." 
Webster.  "  'Business'  is  a  word  of  large 
signiflcation,  and  denotes  the  employment  or 
occupation  in  which  a  persnu  is  engaged  to 
procure  a  living.*  Goddard  v.  Chaffee^  2 
Allen,  895,  79  Am.  Dec.  796.  "It  is  the 
synonym  of  'employment,'  signifying  that 
which  occupies  the  time,  attention,  and  labor 
of  men  for  the  purpose  of  a  livelihood  or 
profit."    Martin  v.  &aU,  59  Ala.  86. 

The  corporation  making  the  conveyance  in 
question  was  a  private  trading  corporation, 
the  business  of  which  consisted  in  buying 
and  selling  for  profit  in  the  ordinary  course 
of  mercantile  business.  That  was  its  busi- 
ness, within  the  meaning  of  the  statute ;  and 
when  that  ceased,  without  intent  to  resume, 
the  business  no  longer  existed,  and  no  con- 
tract thereafter  made  could  be  essential  to 
the  transaction  of — the  doing  of— that  busi- 
ness. The  mere  act  of  paying  or  securing  an 
indebtedness  can  never  become  a  business. 
This  statute  is  broader  than  that  before  no- 
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ticed,  and  evidently  was  intended  to  apply 
only  to  such  contracts  and  obligations  as  it 
might  become  necessary  to  assume  or  make 
in  carrying  on  the  business  for  which  incor- 
poration was  given.  One  applies,  in  terms, 
to  power  over  property  necessary  to  be  held 
or  purchased  to  carry  on  the  corporate  busi- 
ness, and  to  property  necessary  to  sell,  mort- 
gage, or  otherwise  convey  for  a  like  purpose, 
wnile  the  other  applies  to  every  kind  of  ob- 
ligation or  contract  necessary  to  be  made  or 
assumed  because  essential  to  the  transaction 
of  its  authorized  business. 

The  statute  further  provides  that  "  corpora- 
tions shall  have  power  to  borrow  money  on 
the  credit  of  the  corporation,  not  exceeding 
its  authorized  capital  stock,  and  may  execute 
bonds  or  promissory  notes  therefor,  and  may 
pledge  the  property  and  income  of  the  cor- 
poration." Rev.  Stat.  art.  577.  Was  it,  by 
this  statute,  intended  to  confer  power  on  a 
corporation  to  borrow  money,  and  incum- 
ber its  property  to  secure  its  payment,  when 
the  corporation,  because  of  insolvency,  had 
ceased  to  do  business,  with  intent  not  to  re- 
sume? The  limitation  on  the  sum  to  be  bor- 
rowed, evidently  based  upon  the  presumed 
ability  to  pay  to  that  extent,  and  the  fact 
that  the  pledging  of  the  income  is  authorized, 
would  seem  to  forbid  the  belief  that  a  cor- 
poration so  circumstanced  was  contemplated 
Dy  the  act,  for  such  a  corporation  would  have 
no  income  to  pledge. 

These  are  all  the  provisions  of  the  statute 
affecting  the  powers  of  private  corporations, 
and  it  certainly  is  true  that  they  do  not  con- 
fer upon  them,  in  reference  to  corporate  prop- 
erty, that  unrestricted  power  a  natural  per- 
son has  over  his  own.  No  parts  of  the  acts 
of  the  legislature  affecting  private  corpora- 
tions, carried  into  the  Revised  Statutes  or 
subsequently  enacted,  except  chapter  5,  title 
20,  Rev.  Stat.,  seem  to  have  application  to 
the  winding  up  of  the  business  of  an  insolv- 
ent corporation  after  it  has  ceased  to  do  busi- 
ness, with  intent  not  to  resume,  nor  do  they 
undertake  to  declare  the  rights  of  creditors 
under  such  circumstances,  but  do  seem  to 
apply  only  to  the  creation,  organization, 
powers,  f^eneral  manas^ement,  and  like  mat- 
ters looking  to  the  right  to  carry  on,  and  the 
active  transaction  of,  the  business  for  which 
incorporation  is  given  in  the  particular  in- 
stance ;  and  for  this  reason  such  parts  of  the 
statute  cannot  be  looked  to  in  order  to  deter- 
mine the  rights  of  creditors,  or  the  powers 
that  may  be  exercised  by  the  corporation  un- 
der such  circumstances.  Such  rights  and 
powers  must  bo  determined  by  the  general 
principles  of  law  applicable  to  the  condi- 
tions, if  they  be  not  controlled  by  statute. 

Among  other  things,  chapter  5,  title  20, 
Rev.  Stat.,  provides  that  "upon  the  dissolu- 
tion of  any  corporation  already  created  by  or 
under  the  Jaws  of  this  state,  unless  a  receiver 
is  appointed  by  some  court  of  competent  au- 
thority, the  president  and  directors,  or  man- 
agers of  the  affairs  of  the  corporation  at  the 
time  of  its  dissolution,  by  whatever  name 
they  may  be  known  in  law,  shall  be  trustees 
of  the  creditors  and  stockholders  of  such  cor- 
poration, with  full  power  to  settle  the  affairs, 
collect  the  outstanding  debts  and  divide  the 


619 


Texas  Supremb  Ooubt. 


Hot., 


money  and  other  property  among  the  stock- 
holders after  paying  the  debts  due  and  owing 
by  such  corporation  at  the  time  of  its  disso- 
lution as  far  as  such  money  and  property  will 
enable  them :  and  for  this  purpose  they  may 
maintain  or  defend  any  judicial  proceeding. 
Bey.  Stat.  art.  606.  These  trustees  are  made 
responsible  to  creditors  and  stockholders  to 
the  extent  of  property  and  effects  that  shall 
haye  come  into  their  hands.  Hey.  Stat.  art. 
607.  By  ''dissolution,"  as  here  used,  is 
meant  that  result  which  follows  the  expira- 
tion of  time  limited  by  its  charter,  or  the 
result  of  a  judgment  of  a  court  of  competent 
jurisdiction  declaring  the  dissolution.  Rey. 
Stat.  art.  604.  The  mere  insolyeucy  of  a  cor- 
poration, followed  by  cessation  of  business, 
with  no  intent  to  resume,  will  not  operate 
what  is  technically  known  as  ''dissolution ;" 
but  it  has  been  held  in  many  cases,  with 
much  reason,  that  such  condition  of  aifairs 
will  confer  on  creditors  practically  the  same 
rights  as  they  would  haye  under  technical 
dissolution.  Slee  y.  Bloom,  19  Johns.  466, 
10  Am.  Dec.  378;  Briggs  v.  Penniman,  8 
Cow.  887,  18  Am.  Dec.  454 ;  Bank  of  P&ugh- 
keep&ie  y.  IbboUon,  24  Wend.  478;  Carey  y. 
Cincinnati  d  C,  R.  Go.  5  Iowa,  857 ;  Moore 
T.  Whitcomb,  48  Mo.  543 ;  State  8av,  Amo.  y. 
Kellogg,  52  Mo.  588. 

Article  606,  Rey.  Stat.,  establishes  the 
proposition  that  a  trusteeship  exists  in  eyery 
case  of  dissolution  to  which  it  is  applicable, 
and  this  necessarily  fixes  upon  the  property 
a  trust  primarily  for  the  payment  of  debts; 
and  we  see  no  good  reason,  so  far  as  creditors 
are  concerned,  why  the  facts  shown  to  exist 
by  the  certificate  before  us  should  not  be 
given  the  full  effect  technical  dissolution 
would  have.  If,  however,  that  article  is  to 
be  limited  in  its  operation,  it  indicates  the 
legislatiye  policy  in  such  cases.  This  is  il- 
lustrated by  other  legislation.  Wheneyer  a 
sale  is  made  of  the  roadbed,  track,  franchise, 
and  chartered  powers  and  privileges  of  a 
railroad  corporation,  unless  a  receiyer  be  ap- 
pointed, the  directors  or  managers  are  made 
trustees  for  the  creditors  and  stockholders  of 
the  sold -out  company,  with  full  power  to 
administer  the  unsold  estate  first  for  the  ben- 
efit of  creditors,  and  to  them  are  responsible 
to  the  extent  of  property  received.  Rey. 
Stat.  art.  4264.  When  there  is  a  trustee 
clothed  with  such  power  over  property,  a 
trust,  strictly,  exists,  which  the  cestui  que 
trust  may  enforce.  This  is  an  instance  of  a 
trust  on  corporate  property  in  behalf  of  cred- 
itors, where  there  has  been  no  dissolution  of 
the  corporation ;  and  this  is  simply  because 
the  property  is  no  longer  used,  or  intended 
to  be  used,  for  the  corporate  purpose  for 
which  it  was  originally  acquired. 

While  the  general  rule  is  that  the  insolv- 
ency of  a  corporation  will  not  authorize  the 
appointment  of  a  receiver  at  the  suit  of  a 
creditor,  so  long  as  it  is  honestly  carrying 
out  the  business  for  which  it  was  incorpo- 
rated, still  such  appointment  may  be  made 
if  the  creditor's  right  is  imperiled  by  a 
threatened  misappropriation  of  assets;  and 
this  is  upon  the  ground  that  the  corporate 
property  is  a  trust  fund  to  which  the  cred- 
itor has  the  right  to  look  for  payment  of  the 
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debt  due  him.    By  a  recent  statute  the  ap- 
pointment of  a  receiver  is  authorized  wbei^ 
a  corporation  is  insolyent,  or  in  imminent 
danger  of  insolvency,  as  when  it  has  been  dis- 
solved.    Sayles*  Ciy.  Stat.  art.  1461.  With- 
out considering  whether  there  may  be  im- 
plied limitations  to  this  statutory  rale,  it 
illustrates  the  fact  that  in  this  state  mere  in- 
solvency of  a  corporation  has  been  made  & 
ground  for  the  appointment  of  a  receiver, 
doubtless  for  the  purpose-of  enforcing  claims 
against  the  corporate  property  in  behalf  of 
creditors  which  could  not  be  thus  enforced 
without  recognition  of  the  fact  that  the  prop- 
erty is,  at  least  in  a  limited  sense,  a  trust 
fund  to  which  creditors  haye  the  right  to  re- 
sort.    A  limited  partnership,  under  the  stat- 
utes of  this  state,  in  a  respect  material  to* 
the  Questions  before  us  in  this  case,  is  yery 
similar  to  a  corporation.    The  special  partner 
is  liable  for  debts  of  the  partnership  only  to 
the  extent  of  the  fund  contributed  by  him  to 
the  partnership,  as  is  the  stockholder  in  & 
corporation  liable  only  to  the  extent  of  hia 
stock  subscription;   but  the  legislature  of 
this  state,  reco^izing  that  all  creditors  of 
such  a  partnership  haye  equal  claim  upon 
the  assets  of  such  a  firm  when  insolyent  or  in 
contemplation  of   insolyency,   has  declared 
that  **  eyery  sale,  assignment,  or  transfer  of 
any  property  or  effects  of  the  partnership^ 
when  insolvent  or  in  contemplation  of  in- 
solyency, or  after  or  in  contemplation  of  in- 
solvency of  any  partner,  with  the  intent  of 
giving  a  preference  to  any  creditor  of  such 
partnership  or  insolvent  partner  over  other 
creditors   of    such   partnership;   and    eyery 
judgment  conferred,  lien  created  or  securely 
given  by  any  such  partnership  under  the  like 
circumstances  and  wi*h  like  intent,— shall  be 
yoid  as  against  the  creditors  of  such  partner- 
ship."   Sayles'   Ciy.   Stat.  art.  8460.     This. 
statute  simply  giyes  legislative  sanction  to 
the  proposition  often  asserted  and  sometimea 
denied,  in  cases  of  insolvent  corporations, 
that  when  there  is  no  personal  liaoility  for 
a  debt,  and  the  creditor  must  look  to  a  fund 
such  as  the  capital  of  a  corporation,  that  such 
fund  is  a  trust  fund,  if  the  corporation  is  in- 
solvent and  has  ceased  business,  to  which  the 
creditor  may  resort  on  terms  of  eouality  with 
other  creditors  who  acquired  no  lien  prior  to 
the  time  the  trust  character  attached.     This 
statute  makes  a  broad  application  of  that 
rule,  eyen  when  there  is  a  personal  liability 
on  the  part  of  the  general  partners,  on  the 
ground  that  as  to  the  special  partner  there  is 
no  personal  liability.    The  succeeding  article 
denies  the  rig^ht  even  of  the  general  or  special 
partner,  under  such  circumstances,  to  make 
any  sale,  assignment,  or  other  transfer  of,  or 
to  create  any  fien  on,  property  of  the  general 
or  special  partner,  with  intent  to  give  a  cred- 
itor of  himself  or  of  the  partnersliip  a  pref- 
erence over  the  other  partnership  creditors. 
Sayles'  Civ.  Stat.  art.  8461. 

tinder  the  statutes  in  force  in  this  state, 
if  an  insolyent  corporation,  in  contemplation 
of  an  assignment  under  the  statute,  wiUi  in- 
tent to  giye  preference  to  one  creditor,  should 
convey  to  him  property  of  the  corporation, 
this  would  be  invalid  as  to  other  creditors, 
and  the  property  would  pass  to  the  assignee 
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tinder  a  subsequent  assignment  for  the  benefit 
•of  all  creditors,  unless  the  person  so  taking 
took  under  circumstances  that  would  consti- 
tute him  a  bona  fide  purchaser,  which  could 
not  well  be  if  the  corporation  was  insolvent, 
And  was  known  to  have  ceased  business  on 
that  account ;  for  such  knowledge,  of  itself, 
would  seem  sufficient  to  put  the  purchaser  on 
inquiry.  Sayles'  Civ.  Btat.  art.  dSi.  This 
statute  further  illustrates  the  fact  that  the 
.property  of  an  insolvent  corporation  is  deemed 
m  this  state  a  trust  fund,  and  emphasizes  the 
Tight  of  all  of  its  creditors  to  equality  in 
•distribution  of  its  assets,  as  SRainst  all  other 
•creditors  who  had  not  acquired  superior  right 
^rioi  to  known  insolvencv. 

In  the  application  of  principles  illustrated 
1>y  this  statute,  ought  the  fact  that  the  in- 
-solvent  corporation  subsequently  made  no 
l^eneral  assignment,  and  made,  in  effect,  only 
anortgages  conveyinj^  all  of  its  property,  as, 
from  the  papers  certified  by  the  court  of  civil 
appeals,  appears  to  have  been  the  case,  to 
effect  the  rights  of  the  parties?  The  mort- 
/(ages,  if  sustained,  would  give  proferences 
41S  fully  as  would  absolute  conveyances,  and 
41 11  of  the  corporate  property,  if  not  more 
than  sufficient  to  pay  the  preferred  claims, 
would  pass  from  tne  corporation  as  fullv  as 
would  It  by  subsequent  assignment.  These 
statutes  have  been  referred  to,  not  because 
■an^  of  them,  in  terms,  declare  the  law  ap- 
plicable to  the  questions  propounded,  but 
because  they  indicate  the  trend  of  legislation 
-on  some  essential  matters  involved  in  the 
<^uestions,  and  tend  to  support  the  proposi- 
tion, through  analogies,  that  the  assets  of  an 
insolvent  corporation,  which  has  ceased  to 
-carry  on  busineas,  and  does  not  intend  to  re- 
sume, is  a  f'^nd  from  which  all  creditors  not 
secured  by  valid  liens  existing  before  the 
condition  was  fixed  have  the  right  to  be  paid 
on  terms  of  perfect  equality.  If  such  a  fund 
be  a  trust  fund,  then  the  assets  of  a  corpora- 
tion so  circumstanced  are  trust  funds,  and 
those  whose  right  and  duty  it  is  to  admin- 
ister such  a  fund  are  trustees. 

We  have  seen  that  such  corporations  as  the 
hardware  company,  in  England  and  in  this 
state,  have  not  the  same  powers  in  reference 
to  property  owned  by  them  for  corporate  pur- 
poses as  have  natural  persons,  and  that  in 
this  state  there  is  no  statute,  expressly  or  bv 
necessary  implication,  conferring  on  such 
<sorporations  power  to  make  preferential  mort- 
gages or  like  conveyances,  when  in  the  con- 
'Sition  assumed  in  the  questions  propounded ; 
and  the  question  arises  whether,  under  the 
general  principles  of  law  or  equity  appli- 
cable to  such  a  condition,  such  a  power  ex- 
ists. No  En^l  i  sh  decisi  on  has  been  furnished 
in  which  the  questions  involved  arose  or  were 
discussed ;  and  it  is  probably  true  that  the 
laws  of  that  country  in  regard  to  insolvent 
corporations  and  persons  have  been  such,  for 
three  centuries  past,  that  no  claim  would  be 
made  in  the  courts  of  that  country  that  such 
conveyances  as  the  questions  submitted  refer 
to  were  valid  afrainst  other  creditors.  We 
take  it  for  granted  that  all  English  courts, 
under  the  laws  of  that  country,  would  hold 
all  such  attempted  preferences  unauthorized 
and  illegal,  when  made  by  an  insolvent  cor- 
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poration  circumstanced  as  was  the  hardware 
company,  and  therefore  seek  no  further  for 
authority  from  that  source.  It  would  be  a 
useless  consumption  of  time  to  review  the 
many  American  decisions  bearing  on  the 
questions  submitted,  for  it  must  be  conceded 
that  they  are  clearly  in  conflict,  and  that  on 
each  side  of  the  question  may  be  found  many 
decisions  made  by  courts  eminent  for  learn- 
ing and  conservatism;  but  reference  will  be 
made  to  a  sufficient  number  on  each  side  of 
the  question  to  show  the  grounds  on  which 
these  conflicting  decisions  rest. 

Catiin  ▼.  EagU  Bank,  6  Conn.  23»,  is  a 
leading  case,  and  is  understood  to  rest  on 
substantially  the  same  facts  presented  in  the 
first  question  certified,  except  that  it  does 
not  appear  that  there  was  no  intention  to  re- 
sume the  corporate  business.  While  conced- 
ing that  such  corporations  derive  tJieir  pow- 
ers solely  from  their  charters,  it  was  sssumed 
that  an  insolvent  corporation  which  had 
ceased  to  do  business  had  the  same  power  in 
the  management  and  disposition  of  its  prop- 
erty as  h^  natural  persons,  and  that  for  this 
reason  the  officers  of  such  corporation  might 
prefer  creditors.  It  was  further  held  that 
under  such  circumstances  no  trust  relation 
existed  between  the  managing  officers  of  the 
corporation  and  creditors,  and  that  no  trust 
attached  to  the  property  of  the  insolvent  cor- 
poration in  behalf  of  creditors.  In  Dana  v. 
Bank  of  United  States,  5  Watts  &  8.  ^23,  pref- 
erence was  given  to  named  creditors  through 
conveyance  of  property  in  trust  to  be  sold  for 
their  benefit,  when  the  corporation  was  in- 
solvent ;  but  it  does  not  appear  that  this  was 
done  after  the  corporation  had  c-eased  to  do 
business,  or  that  this  made  cessation  of  busi- 
ness necessary,  nor  that  this  was  contem- 
plated. The  court  held  that,  under  the  prin- 
ciples of  the  common  law,  such  corporations 
had  certain  powers  enumerated,  and  power  to 
do  all  other  acts  that  a  natural  person  had, 
unless  restrained  by  its  charter  or  some  other 
act.  In  the  course  of  the  opinion  it  was  said  : 
'^  Although  there  are  some  restrictions  plsced 
on  the  bank  by  tlie  act  establishing  it,  yet  it 
cannot  be  pretended,  or  at  most  cannot  be 
shown,  that  the  bank,  or  its  president  and 
directors,  are  either  expressly  or  impliedlv 
restrained  from  giving,  directly  or  indi- 
rectly, preference  to  some  of  its  creditors  over 
others ;  and,  not  being  restrained  in  this  re- 
spect by  this  or  any  other  act,  it  must  be 
deemed  to  have  the  same  power  to  make  a 
distinction  between  its  creditors,  and  to  give 
preferences  to  some  of  them  over  others,  that 
any  natural  person  has."  In  Wilkinson  v. 
BauerU,  41  N.  J.  Eq.  686,  it  appeared  that 
the  directors  of  a  corporation  transferred  all 
of  its  assets  to  one  of  its  directors  after  it  be- 
came insolvent.  The  sale  was  made  to  give 
preference,  and  this,  by  other  creditors,  was 
claimed  to  be  illegal  as  to  them,  but  the 
court  said :  "The  correctness  of  this  view, 
and  the  success  of  the  contention  now  made, 
depend  upon  the  legislation  now  in  force  re- 
specting this  subject ;  for  if  there  be  no  leg- 
islative prohibition  against  the  transfer  of 
corporate  property,  or  its  use  in  preferring 
creditors  after  insolvency,  no  reason  can  be 
given  why  such  transactions  should  be  in- 
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validated  which  would  not  also  ioTalidate 
the  like  traosactioDs  of  individuals.*'  It  was 
held  in  that  case,  however,  as  the  purchaser 
was  a  director  who  took  part  in  the  transac- 
tion, that  it  was  incumbent  on  him  to  show 
that  he  paid  fair  value  for  the  property, 
or  otherwise  he  should  be  held  responsible 
for  the  difference  between  that  and  the  price 
paid.  In  I^les  v.  Biverfnde  Furniture  Oo,, 
80  W.  Ya.  128,  it  was  held  that  an  insolvent 
corporation,  having  ceased  to  do  business, 
has  the  same  power  as  an  insolvent  individ- 
ual to  prefer  a  creditor  in  a  general  assign- 
ment of  all  its  property  for  the  payment  of  its 
debts;  but  it  seems  this  decision  was  con- 
trolled by  a  statute,  but  for  which  the  court 
would  have  held  otherwise,  as  is  shown  in 
the  opinion,  as  well  as  by  the  cases  of  Lamb 
V.  LaugfUin,  25  W.  Va.  800,  and  Lanib  v. 
Cecil,  28  W.  Va.  658.  In  Warfield  v.  Mar- 
HuM  County  Canning  Co,,  73  Iowa,  670,  it  is 
said,  speaking  in  a  case  in  which  the  effect 
of  a  mortgage  to  directors  was  to  defeat  the 
cl  aims  of  other  cred  i  tors :  **  The  mortgagees, 
it  is  true,  were  officers  and  stockholders  of 
the  corporation ;  but.  notwithstanding  that 
fact,  they  had  the  right  to  procure  the  cor- 
poration to  execute  the  mortgage,  although 
other  creditors  of  the  corporation  are  unable 
to  obtain  the  payment  of  their  indebtedness. 
Corporations  can  make  contracts  and  trans- 
fer property,  possessing  the  same  powers  in 
such  respects  as  private  individuals.  Code^ 
§  1059.  Such  is  the  rule  in  the  absence  of  a 
statute,  and  therefore  it  has  the  ri^ht  to  pre- 
fer one  creditor  to  another.  2  Morawetz, 
Priv.  Corp.  §  803.  The  fact  that  the  pref • 
erence  is  exercised  in  favor  of  directors  or 
shareholders  of  the  corporation  is  immaterial, 
although  the  director  or  shareholder  may  have 
voted  for  the  proposition,  and  the  security 
given  was  to  secure  an  indebtedness  to  him- 
self." The  facts  of  that  case,  it  is  proper  to 
say,  may  not  have  been  practically  the  same 
as  those  made  the  basis  of  the  questions  pro- 
pounded, but  it  tends  to  show  the  grounds 
of  decision,  holding  that,  at  all  times  prior 
to  technical  dissolution,  corporations  have 
power,  when  insolvent,  to  give  preferences 
even  to  directors.  Many  other  cases  mijght 
be  referred  to,  bearing  on  both  states  of  fact 
presented  in  the  questions  propounded,  but 
those  already  noticed  give  substnntiallv  the 
^rounds  on  which  rest  all  the  opinions  hold- 
ing such  transaction  legal. 

HouM  V,  MercJiante  Nat.  Bank,  46  Ohio  St. 
498,  5  L.  R.  A.  878,  involved  the  facts  pre- 
sented in  the  first  question  propounded,  and 
in  that  case  the  doctrine  that  corporations 
have  the  same  power  over  corporate  property 
as  have  natural  persons  was  den  ied.  Approv- 
ing the  principles  announced  in  Wo^  v. 
Dummer,  8  Mason,  811 ;  Sanger  v.  Upton,  91 
U.  8.  56,  23  L.  ed.  220,  an :  Curran  v.  Ar- 
kansas 56  U.  8.  15  How.  812,  14  L.  ed.  709,— 
and  quoting  with  approval  from  the  opin- 
ion, It  was  held  ''that  where  a  corporation 
for  profit  .  .  .  becomes  insolvent,  and 
ceases  to  carry  on  its  business,  or  further 
pursue  the  purposes  of  its  creation,  the  cor 
p(  rate  property  constitutes  a  trust  fund  for 
the  equal  benefit  of  the  corporate  creditors, 
in  r  roportion  to  the  amounts  of  their  respect- 
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ive  claims,  and  that  it  cannot  then,  by  pledge 
or  mortgage  of  the  property  to  some  of  ui 
creditors  as  security  for  antecedent  debts, 
without  other  consideration,  create  valid 
preferences  in  their  behalf  over  the  other 
creditors,  or  over  an  assignment  thereafter 
made  for  the  benefit  of  creditors.*  The  case 
of  Marr  v.  Bank  of  West  TennuMt,  4  Coldw. 
471,  involved  substantially  the  same  facts, 
and  therein  the  same  rules  were  announced, 
with  citation  of  many  cases.  The  case  of 
Appleton  V.  TurTUniU,  84  Me.  73,  rested  on 
facts  which  made  it  necessary  to  determine 
the  character  of  the  assets  of  an  insolvent 
corporation,  and  the  rights  of  its  creditors, 
and  in  the  opinion  it  was  said :  "It  is  too 
firmly  established  at  the  present  day  to  be 

auestioned  that  the  capital  stock  of  a  corpora- 
on  is  a  trust  fund  for  the  payment  of  ita 
debts.  It  is  a  substitute  for  the  personal  li- 
ability of  the  individual  members  of  private 
partnerships,  and  those  who  deal  with  the 
corporation  have  a  right  to  rely  upon  ita 
capital  stock  for  their  security.  Unpaid 
stock  is  as  much  a  part  of  the  assets  of  the 
corporation  as  the  money  that  has  been  paid 
in  upon  it.  .  .  .  Durlne  the  existence  of 
the  life  of  the  corporation,  it  is  a  trust  to  be 
managed  for  the  li«nefit  of  the  stockholders ; 
but,  in  the  event  of  its  dissolution  or  insolv- 
ency, it  becomes  a  trust  fund  for  the  benefit 
of  Its  creditors.  If  in  such  case  the  assets 
are  not  sufficient  to  pay  all  its  debts  in  full, 
each  creditor  is  equitably  entitled  to  receive 
a  ratable  share  of  the  assets  which  remain. 
.  .  .  In  such  cases  the  doctrine  laid  down 
by  the  courts  for  thirty  years  is  that  they 
must  pay  up  their  shares  in  full,  and  are 
entitl^  only  to  a  ratable  distribution  of  all 
the  company's  assets,  and  are  to  receive  divi- 
dends upon  their  claims  against  the  corpora- 
tion in  common  with  other  creditors.  Mora- 
wetz, Priv.  Corp.  §  861;  Cook,  Stock  A 
Stockholders,  §  198.  The  rule  was  settled 
by  the  Supreme  Court  of  the  United  States 
in  8awy^  ▼.  Boag,  84  U.  8.  17  Wall.  WO, 
21  L.  ed.  781 ;  where  the  court  says :  '  The 
debt  which  the  appellant  owed  for  his  stock 
was  a  trust  fund  devoted  to  the  payment  of 
all  the  creditors  of  the  company.  As  soon 
as  the  company  became  insolvent,  and  this 
fact  became  known  to  the  appellant,  the  right 
of  set-off  for  an  ordinary  debt,  to  its  full 
amount,  ceased.  It  became  a  fund  belonging 
equally,  in  equity,  to  all  the  creditors,  and 
could  not  be  appropriate  by  the  debtor  to 
the  exclusive  payment  of  his  own  claim.' 
Scovill  V.  Thayer,  105  U.  S.  148,  152,  26  L. 
ed.  968,  972 ;  Sanger  v.  Upton,  91  U.  S.  56, 
28  L.  ed.  220 :  Stockton  v.  Mechanics  d  L,  Scf, 
Bank,  82  N.  J.  Eq.  163,  167;  WilliamM  t. 
Traphagen,  88  N.  J.  Eq.  57;  Wheeler  ▼. 
Mllar,  90  N.  Y.  858.  The  same  rule  pre- 
vails in  England,  as  may  be  seen  in  the  lead- 
ing decision  of  Orisseu's  Case,  L.  R.  1  Ch. 
App.  528.  If  the  defendant's  rights,  as  well 
as  his  duties,  were  to  be  determined  by  the 
conimon  law  alone,  it  is  evident  that  the 
defense  interposed  in  this  case  could  not 
prevail.**  In  Kankakee  Woolen  Mill  Co.  ▼. 
Kampe,  88  Mo.  App.  229,  the  general  ques- 
tions involved  In  this  case  were  considered; 
and  after  stating  the  general  powers  of  a  oor* 
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poration  while  carrying  on  its  business,  and 
the  right  to  protection  persons  obtaining 
preferences  in  ^ood  faith  would  be  entitled 
to,  ilie  court  said :  ''But  these  principles  are 
only  applicable  to  what  may  be  termed  or 
designated  as  'going  concerns.'  They  can> 
not  be  applied  to  insolvent  corporations.  By 
this  we  do  not  wish  to  be  understood  as  de- 
ciding that  a  corporation  that  is  financially 
embarrassed  will  be  deprived  of  the  right  to 
deal  with  its  corporate  property  in  a  legiti- 
mate and  proper  way ;  but  we  do  say  that 
■when  the  corporation  is  hopelessly  insolvent, 
and  there  is  no  reasonable  or  well-founded 
hope  for  a  continuation  of  its  business  and 
these  facts  are  known  to  it«  officers  and  di- 
rectors, then  all  of  the  assets  of  the  corpora- 
tion become  a  trust  fund  in  the  hands  of  the 
directors,  to  be  administered  by  them  as 
trustees  or  agents  for  the  equal  benefit  of  all 
the  creditors  of  the  concern,  and  any  at- 
tempted preference  in  favor  of  the  directors 
themselves,  or  of  a  stranger,  will  not  be  up- 
held. Williams  v.  Jackson  County  Patrons 
of  Husbandry y  23  Mo.  App.  132;  Boan  v. 
Winn,  98  Mo.  603;  Foster  v.  Mnllanphy 
Planing  MUX  Co.  92  Mo.  79. "  The  same  rea- 
sons for  denying  an  insolvent  corporation,  so 
circumstanced,  power  to  give  preferences,  are 
announced  with  much  clearness  and  force  in 
the  following  cases:  Olney  v.  Oonanieut 
Zand  Co.  16  R.  I.  597,  5  L.  R.  A.  861 ;  Bay- 
icood  ▼.  Lincoln  Lumber  Co.  64  Wis.  689; 
Beach  ▼.  Miller,  180  111.  162;  Corey  v.  Wads- 
worth  (Ala.)  11  So.  Rep.  850;  TurnbuU  v. 
Prentiss  Lumber  Co.  55  Mich.  887 ;  Adams  v. 
KeMor  Milling  Co.  85  Fed.  Rep.  483 ;  Horn  v. 
Sanford  Fork  dh  Tool  Co.  44  Fed.  Rep.  281 ; 
Consolidated  Tank  Line  Co.  v.  Kansas  City 
Varnish  Co.  45  Fed.  Rep.  7. 

The  line  of  decisions  first  referred  to,  in 
snbstance,  holds  that  insolvent  corporations, 
even  though  they  have  ceased  to  do  business, 
have  the  same  power  to  give  preferences  as 
have  natural  persons,  on  the  theory  that,  un- 
less their  charters  forbid  this,  it  is  an  im- 
plied power;  but  this  seems  indefensible 
under  the  rules  applicable  to  the  construc- 
tion of  charters  such  as  may  be  granted  to 
private  corporations  under  the  general  laws 
m  force  in  this  state.  The  power  is  not  ex- 
pressly given,  and  it  cannot  be  implied,  for 
it  is  not  necessary  to  the  accomplishment  of 
any  purpose  for  which  such  corporations 
may  be  created.  While  such  a  corporation 
is  carrying  on  its  business,  it  has  power  to 
buy  on  credit  such  property  as  to  secure  such 
services  or  funds  as  may  be  reasonably  nec- 
essary for  the  transaction  of  its  legitimate 
business,  and,  to  secure  indebtedness  thus 
incurred,  may  give  mortgages  or  other  se- 
curity, and  thus  give  preferences,  although 
in  fact  insolvent.  The  exercise  of  such  a 
power  may  often  be,  not  only  beneficial,  but 
necessary  for  the  continuance  or  prosperity 
of  the  business;  but  no  such  necessity  can 
exist  where  the  business  has  been  abandoned. 
Self-interest,  while  the  business  is  honestly 
carried  on,  will  ordinarily  be  sufficient  to 
prevent  abuse  of  what  is  then  a  right ;  but 
where  the  business  has  ceased,  on  account  of 
insolvency,  stockholders  have  no  further  ben- 
eficial interest  in  the  corporate  assets,  and 
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they  have  no  right  or  power,  directly  or 
through  the  managing  officers,  through  pref- 
erences, in  effect,  to  pay  or  secure  some  of 
the  creditors  at  the  expense  of  others,  if  the 
law  be  that  the  assets  of  an  insolvent  corpo- 
ration, that  has  ceased  business,  with  no  in- 
tent ever  to  resume,  are  a  fund  held  in  trust 
for  creditors,  for  in  such  a  fund  all  creditors 
have  equal itjT  of  right,  unJcss,  prior  to  the 
condition  which  gives  that,  one  or  more  have 
acquired  right  to  priority. 

The  second  class  of  cases  to  which  reference 
has  been  made  seems  conclusively  to  establish 
the  proposition  that  the  assets  of  a  private 
corporation  circumstanced  as  was  the  hard- 
ware company  at  the  time  its  directors  at- 
tempted to  give  preferences  are  a  trust  fund 
held  for  the  benefit  of  creditors, — a  fund 
which  they  have  the  right  to  have  converted 
into  money,  and  that  distributed  among  them 
ratablv.  The  reasons  for  holding  the  assets 
of  such  an  insolvent  corporation  to  be  a  trust 
fund  for  the  payment  of  its  debts  are  set  forth 
so  clearly  and  fully  that  we  will  not  under- 
take to  restate  them,  or  to  give  additional 
reasons,  but  will  simply  refer  to  some  of  the 
opinions  giving  the  grounds,  among  which 
are  the  following :  Wood  v.  Lhimmer,  3  Ma- 
son, 808;  Curran  v.  Arkansas,  56  U.  8.  15 
How.  315,  14  L.  ed.  710;  Sanger  v.  Upton, 
91  U.  8.  60,  23  L.  ed.  222 ;  Marr  v.  Bank  of 
West  Tennessee,  4  Coldw.  476;  Sawyer  v. 
Soag,  84  U.  8.  17  Wall.  610,  21  L.  ed.  781; 
Morgan  County  v.  AUen,  103  U.  8.  508,  26 
L.  ed.  501.  The  subject  is  elaborated  by 
elementary  writers.  Tavlor,  Priv.  Corp. 
654-659;  Morawetz,  Priv.  Corp.  780-803; 
Wait,  Insolvent  Corp.  142-157;  Waterman, 
Corp.  120-140 ;  Cook,  Stock  &  Stockholders, 
199 ;  Angell  &  A.  Priv.  Corp.  600-604. 

Whatever  technical  objections  may  be 
urged  in  the  use  of  the  words  "trust"  and 
"trustee"  in  such  a  connection  is  a  matter  of 
no  iihportance,  for  the  substance  of  the  matter 
is  that  the  word  "trust"  is  used  to  express 
the  fact  that  creditors  of  an  insolvent  corpo- 
ration have  the  right  to  have  the  specific 
property  owned  by  the  corporation  subjected 
to  the  payment  of  the  sums  due  them ;  and 
the  word  "trustees"  is  used  to  give  expres- 
sion to  the  fact  that  the  directors  and  other 
managing  oflicers  of  such  a  corporation,  law- 
fully having  possession  and  control  of  such 
assets,  are  under  obligation  so  to  apply  them. 
If  more  appropriate  terms  be  suggested, 
courts,  no  doubt,  will  be  willing  to  adopt 
them.  All  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  understood  to 
hold  that  those  terms  properly  describe  the 
relation  between  creditors  of  an  insolvent  cor- 
poration and  its  assets,  and  officers  lawfully 
controlling  them,  and  to  give  the  usual  effect 
to  such  relations;  but  it  is  suggested  that 
the  opinion  in  Qeorge  F.  Smith  Middlings 
Purifier  Co.  v.  MeQroarty,  186  CJ.  S.  241,  84 
L.  ed.  848,  casts  a  doubt  upon  this  subject, 
or  suggests  limitations  that  would  affect  the 
questions  involved  in  this  case.  The  opin- 
ion is  not  so  understood,  and  it  may  be  true 
that  the  real  difficulty  some  courts  may  have 
had  was  not  so  much  any  doubt  upon  the 
question  whether  the  assets  of  an  insolvent 
corporation  were  a  trust  fund  which  credit. 
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ore  had  a  right  to  nave  sublected  to  payment 
of  sums  due  them,  as  was  It  od  account  of  a 
doubt  as  to  the  time  when,  and  circumstances 
under  which,  such  right  so  attached  as  to  cut 
off  all  power  of  directors,  or  even  of  stock- 
holders,  to  confer  upon  any  person,   as  a 
creditor,  by  way  of  preference,  a  right  in- 
consistent with  the  right  of  all  creditors  to  a 
ratable  distribu^on  of  the  proceeds  of  such 
assets,  as  against  all  other  creditora  not  hold- 
ing  legal  priorities.     The  cases  cited  in  the 
opinion  referred  to  will  be  noticed,  with  a 
view  to  illustrate  the  fact  that  no  limitation 
of  the  general  rule  was  intended,  as  well  as 
to  show  when  that  court  has  underetood  the 
rule  to  become  operative  as  to  creditors.    In 
case  of  Qraham  v.  La  Oroste  dt  M.  B,    Oo., 
102  U.  8.  148,  26  L.  ed.  106,  it  appeared  that 
a  solvent  corporation,  with  no  fraudulent  in- 
tent, disposed  of  landis  for  an  inadequate  con- 
sideration, and  a  subsequent  creditor  souji^ht 
to  apply  the  rule  in  his  favor,  but  the  court 
held  that  he  could  not  question  the  transac- 
tion.   The  court,  however,  said :    **  When  a 
corporation  becomes  insolvent,  it  is  so  far 
civilly  dead  that  its  property  may  be  ad- 
ministered as  a  trust  fund  for  the  benefit  of 
its  stockholders  and  creditore.    A  court  of 
equity,  at  the  instance  of  the  proper  parties, 
will  tiien  make  those  funds  trust  funds, 
which,  in  other  circumstances,  are  as  much 
the  absolute  property  of  the  corporation  as 
any  man's  property  is  his."    In  JiieJiardsdn 
V.  Qreen,  183  U.  8.  80,  88  L.  ed.  516,  it  ap- 
peared that   Richardson   loaned   a  sum  of 
money  to  a  railroad  company,  and  as  a  bonus 
therefor  received  shares  of  paid-up  stock  and 
bonds,  and  was  given  practical  control  of 
the  board  of  directora ;  and  he  afterwards  re- 
ceived other  bonds  as  further  collateral,  when 
he  proposed  to  make  further  advances,  if  800 
other  bonds  were  put  in  his  hands  as  col- 
laterals.    This  was  done,  but  he  advanced 
no  more  monev,  and  after  the  insolvency  of 
the  company  he  claimed  to  hold  the  bonds 
last  mentioned  and  thone  given  as  further 
collaterals  to  secure  the  sum  lent.     When 
these  things  occurred,  he  was  acting  as  treas- 
urer of  the  company.    It  was  held  that,  as 
between  him  and  other  creditore  of  the  com- 
panv,  he  could  not,  under  the  circumstances, 
hold  them  as  collateral  for  his  debt.     The 
bonus  was  also  held  to  be  illegal.    The  court 
quoted  with  approval  so  much  of  the  opinion 
in  Oraham  v.  La  Grosse  <fe  M.  R.  Go.  as  has 
been  inserted,  and  from  the  opinion  in  the 
case  of  Waboih,  St.  L.  iSt  P.  R.  Go.  v.  Ham, 
114  U.    8.  587,  29  L.  ed.  235,   as  follows: 
"The  property  of  a  corooration  is  doubtless 
a  trust  fund  for  the  payment  of  its  debts,  in 
the  sense  that  when  the  corporation  is  law- 
fully dissolved,  and  all  its  business  wound 
up,  or  when  it  is  insolvent,  all  its  creditore 
are  entitled,  in  equity,  to  have  their  debts 
paid  out  of  the  corporate  property  before  any 
distribution  thereof  among  its  stockholders. 
It  is  also  true,  in  the  case  of  a  corporation, 
as  in  that  of  a  natural  person,  that  any  con- 
veyance of  property  of  the  debtor  without 
authority  of  law,  and  in  fraud  of  existing 
creditore,  is  void  as  against  them."    And  the 
court  then  said  that  ^'the  principle  underly- 
ing all  of  the  decisions  wnich  we  have  cited 
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apon  this  point  is  that  the  capital  stock  of 
a  corporation,  when  it  becomes  insolvent,  is, 
in  law,  assets  of  the  corporation,  to  be  ap- 
propriated to  the  pavment  of  its  debts,  and 
that  creditore  have  the  right  to  assume  that 
the  stock  issued  by  a  corporation  and  held 
by  its  stockholdere  as  paid-up  stock  had  been 
paid  up,  or,  if  unpaid,  that  a  court  of 
equity,  at  the  instance  of  the  proper  parties, 
could  require  it  to  be  paid  up." 

In  Fogg  v.  Blair,  188  U.  8.  584,  88  L.  ed. 
721,  also  cited,  it  appeared  that  a  railroad 
company,  in  purchasing  the  road  and  prop- 
erty of  another  company,  agreed  to  pay  a 
claim  held  by  a  person  against  the  latter 
company,  but  in  no  way  secured  by  lien  on 
its  property,  and  after  tiie  sale  the  holder  of 
that  claim  sought  to  give  it  priority  over  a 
mortgage  made  by  the  purchasing  company 
to  secure  an  issue  of  bonds;  but  the  court 
held  that  this  could  not  be  done,  and  in  the 
course  of  the  opinion  said :  **  We  do  not 
question  the  general  doctrine  Invoked  by  the 
appellant,  that  the  property  of  a  railroad  is 
a  trust  fund,  for  the  payment  of  its  debts, 
but  do  not  perceive  any  place  for  its  appli- 
cation here.  That  doctrine  only  means  that 
the  property  must  flret  be  appropriated  to 
the  payment  of  the  debts  of  the  company, 
before  any  portion  of  it  can  be  distributed  to 
the  stockholdere.  It  does  not  mean  that  the 
property  is  so  affected  by  the  indebtedness  of 
the  company  that  it  cannot  be  sold,  trans- 
ferred, or  mortgaged  to  bona  fide  purchaaen 
except  subject  to  the  liability  of  being  ap- 
propriated to  pay  that  indebtedness."  The 
case  of  Pet&rs  v.  Bain,  188  U.  8.  670,  33  L. 
ed.  606,  while  it  asserts  the  general  rule  as 
to  the  tnist  character  of  the  assets  of  a  cor- 
poration, and  the  relation  of  directors  to  that 
and  to  creditore,  seems  to  have  no  applica- 
tion to  any  question  involved  in  questions 
submitted. 

In  so  far  as  the  rights  of  creditore  of  an  in- 
solvent corporation  are  concerned,  there  ex- 
ists no  good  reason  for  making  any  distinc- 
tion between  unpaid  subscriptions  for  stock 
and  other  corporate  assets ;  for  each  belong 
to  the  fund  from  which  creditore  are  entitled 
to  be  paid.  As  we  have  before  seen,  in  so 
far  as  the  rights  of  creditore  are  concerned, 
the  consequences  of  technical  dissolution  oc- 
cur when  the  corporation  is  in  the  condition 
set  forth  in  the  questions  propounded,  and  in 
additiim  to  the  authorities  cited  on  that  point 
the  following  are  now  added :  Oraham  v. 
Txi  Orom  c&  M.  B.  Go.  102  U.  8.  161,  26  L. 
ed.  Ill ;  Wabash,  St.  L.  d  P.  B,  Go,  v.  Ham, 
114  U.  8.  587,  29  L.  ed.  285 :  Gorey  v.  Wads- 
worth  (Ala.)  11  So.  Rep.  853.  In  the  case 
last  cited,  after  announcing  the  general  prin- 
ciples governing  the  assets  of  an  insolvent 
corporation,  the  court  answered  a  question 
involved  in  cases  of  that  character  as  fol- 
lows :  "  At  what  stage  of  a  corporation's  af- 
faire must  it  be  pronounced  insolvent,  so  as 
to  bring  it  within  the  principles  we  have  de- 
clared? It  is  not  enough  that  its  assets  are 
insufilcient  to  meet  all  its  liabilities,  if  it 
be  still  prosecuting  its  line  of  business,  with 
the  prospect  and  expectation  of  continuing 
to  do  so, — in  other  words,  if  it  be,  in  gooa 
faith,  what  is  sometimes  called  a  'going' 
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buBinefls  or  establishment.  Many  successful 
corporate  enterprises,  it  is  believed,  have 
passed  through  crises  where  their  property 
and  effects,  if  brought  to  present  sale,  would 
not  have  discharired  all  their  liabilities  in 
full.  We  feel  safe  in  declaring  that  when  a 
corporation's  assets  are  insufficient  for  the 

gajment  of  its  debts,  and  it  has  ceased  to  do 
uslness,  or  has  taken,  or  is  in  the  act  of  tak- 
ing, a  step  which  will  practically  incapac- 
itate it  for  conducting:  the  corporate  enter- 
f^rise  with  reasonable  prospect  of  success,  or 
ts  embarrassments  are  such  that  early  sus- 
pension and  failure  must  ensue,  then  such 
corporation  must  be  pronounced  insolvent." 
The  case  made  by  the  questions  propounded 
bring  it  clearly  within  so  much  of  the  rule 
tiius  stated  as  may  be  safely  adopted,  and  it 


is  not  now  necessary  to  inquire  whether  other 
parts  should  be  qualified.  The  condition  of 
the  corporation,  set  forth  in  the  questions 
propounded,  under  the  long- recognized  rules 
of  equity,  conferred  upon  evei^  unsecured 
creditor  of  the  corporation  the  risrht  to  a  rat* 
able  share  of  the  proceeds  of  all  the  assets  of 
the  corporation,  not  subject  to  priorities  law* 
fully  existing  when  this  condition  arose; 
and  we  therefore  answer  Uuit  neither  the 
stockholders  nor  directors  of  the  insolvent 
corporation  had  lawful  power,  under  the  facts 
stated,  to  make  a  preferential  deed  of  trust, 
whereby  any  creditor,  whether  a  stockholder, 
director,  or  other  officer  of  the  corporation, 
or  not,  could  acquire  a  preference,  and  that 
the  attempted  preference  would  be  invalid 
as  to  other  creditors  of  the  corporation. 


UNITED  STATES  CmCCTT  COURT  OP  APPEAIA 


Willard  8.  BROWN  et  al.,  Appti., 

V. 

GRAND  RAPIDS  PARLOR  FURNITURE 

CO.  €i  al. 

(68FM.Bep.£88.) 

1.^  Whether  ehattel  mortg^ai^ea  are  Toid 
wm  csommon-law  wuuigjuMkentm  giving  pref- 
erenoes  to  creditors  Is  a  question  of  local  law, 
upon  which  a  federal  court  will  follow  the  state 
dedsloDB. 

8«   A  federal  csonrt  will  fbllow  the  latest 

.  dedflioiui  of  the  rapreme  ooort  of  the 

■tate  tts  to  the  validity  of  mortgages,  although 

a  different  decision  by  that  court  was  regarded  as 

the  law  when  the  mortgages  were  made. 

8.  A  cshamfl^  of  decision  as  to  the  TaUd- 
ity  of  a  certain  kind  of  mort^a^^s  made 
after  some  instruments  of  the  kind  were  made 
whereby  they  are  upheld  does  not  impair  the  ob- 
ligation of  a  contract  between  themort^ragorand 
a  creditor  who  gave  him  credit  when  under  the 
existing  decisions  such  mortgages  would  be  held 
void. 

4«   The  fitet  that  one  of  the  debts  secured 
k  by  chattel  mortg^ai^  was  dne  at  the  time 
the  mortgage  was  given  does  not  nullify  the  de- 
feasance clause  so  as  to  make  the  instrument  ab- 
solute before  demand  and  refusal  to  pay. 

6*  A  resolution  authorising  ofllcers  of  a 
corporation  '*to  secure  any  and  all 
other  creditors**  after  a  person  named  does 
not  require  that  a  mortgage  executed  in  pur- 
suance thereof  should  secure  all  other  creditors, 
but  the  word  *^and"  has  the  meaning  of  *'or.** 

6.  A  director  who  is  a  bona  fide  credit- 
or of  a  corporation  may  be  made  a  preferred 
creditor,  where  preferences  to  any  creditors  are 
lawfuL 

7.  The  fitct  that  directors  and  stock- 


holders of  a  corporation  wote  to  g^wm  m 
nkortgwkg^  preferring  themselves  as  credltois 
does  not  render  it  mvalid. 

(October  2, 188IU 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Southern  Division  of  the  Western  District 
of  Michigan  in  favor  of  defendant  in  a  suit 
brought  to  set  aside  certain  chattel  mortgages 
^iven  by  the  defendaDt  corporations  as  being 
in  fraud  of  other  creditors.    Affirmed. 

Before  Jackson  and  Taft,  Oireuit  Judges 
and  Barr,  District  Judge, 

Statement  by  Tall.  Oireuit  Judge: 
This  was  an  appeal  from  a  decree  of  the 
circuit  court  for  the  western  district  of  Mich- 
igan, southern  division.  The  bill  was  filed 
by  Willard  S.  Brown,  Jacob  G.  De  Turk, 
and  John  T.  Brown,  citizens  of  the  state 
of  Pennsylvania,  against  the  Grand  Rapids 
Parlor  Furniture  Company,  a  corporation  of 
Michigan,  and  other  defendants,  the  bene- 
ficiaries of  certain  mortgages  made  b^  the 
furniture  company  to  secure  debts  owing  to 
them.  The  bill  was  for  the  purpose  of  setting 
aside  these  mortgages,  as  made  by  the  furni- 
ture company  to  hinder,  delay,  and  defraud 
creditors,  and  also  as  bein^  assignments  in 
violation  of  the  assignment  Taw  of  Michigan, 
and,  further,  as  invalid  because  made  by  the 
directors  of  tbe  furniture  company  to  secure 
debts,  in  the  payment  of  which  the  directors 
had  a  personal  interest.  The  Grand  Rapids 
Parlor  Furniture  Company  had  been  organ- 
ized in  April,  1886,  in  the  name  of  the 
I  Strahan  &  Long  Furniture  Company,  with  a 


KoTB.— The  above  case  with  the  one  preceding 
present  the  extremes  of  doctrine  on  the  subject  of 
preferences  among  creditors  of  insolvent  corpora- 
tions. The  above  case  is  unquestionably  correct  as 
an  exposition  of  Mlchifran  law,  but  is  contrary  to 
the  overwhelming  weight  of  authority  so  far  as  it 
aUows  preferences  to  directors  of  an  insolvent  cor- 
poration. The  theory  that  such  directors  constl- 
tote  tmstees  for  oreditors  after  the  tnsolvenoy  Is 
^3L.R.A. 


adopted  in  all  but  a  very  few  Jurisdictions,  as  a 
shown  in  the  note  to  the  Texas  case,  preceding 
(Ltons-Thomas  Habdwars  Oo.  v.  Psbrt  Srova 
Mto.  Ck>.  ante,  90SS).  Tbe  Texas  case  on  the  other 
hand  goes  to  the  other  extreme  and  is  also  in  con* 
flict  with  the  weight  of  authority  in  denying  the 
right  of  an  insolvent  corporation  to  make  prefer- 
ences in  favor  of  any  creditors,  although  there  Is  no 
statutory  restriction  on  the  subjeob 
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capital  stock  of  about  $10, 000.  The  company  | 
was  organized  by  Harry  W.  liOng,  defendant 
herein,  and  others.  Lonc's  share  of  the 
stock  was  $5,000,  to  p&y  for  which  he  bor- 
rowed money  of  his  wife,  Margaret,  another 
defendant,  to  whom  he  gave  his  note  for  the 
amount.  In  January,  1889,  the  name  of  the 
company  was  changed  to  the  Grand  Rapids 
Parlor  Furniture  Company.  The  captial  of 
the  company  was  increased  so  that  the  paid- 
up  capi  tal  amounted  to  $21 ,  500.  Harry  Long 
presented  his  wife  with  128  shares.  She  be- 
came the  owner  of  40  other  shares,  making 
her  the  holder  of  168  shares.  Her  husband, 
then,  was  the  owner  of  282  shares ;  she  held 
168 ;  W.  J.  Long,  Jr. ,  brother  of  Harry,  held 
189  shares;  James  M.  Pierce,  200  shares; 
Harry  Hubbard,  20  shares;  and  John  E. 
Moore,  1  share.  The  Long  brotliers  and 
Thomas  M.  Pierce  were  directors.  At  various 
times,  Harrv  Long  had  loaned  the  company 
money,  so  that  in  March,  1891,  he  held  its 
notes  for  $6,800.  Li  that  month,  Mrs.  Long, 
who  held  separate  property  of  her  own,  re- 
ceived from  her  father  and  her  uncle,  and 
managed  by  J.  W..  Champlin,  became  nerv- 
ous lest  the  ownership  of  the  stock  might 
subject  her  to  a  liability,  under  the  statutes 
of  Michigan,  to  the  payment  of  labor  claims 
against  the  corporation,  and  she  therefore 
desired  to  part  with  her  stock.  Her  husband 
purchased  the  stock,  and  paid  off  an  obliga- 
tion of  his  own,  owing  to  his  wife,  by  trans- 
ferring all  the  notes  which  he  held  against 
the  corporation,  for  $6,800.  A  day  or  two 
after,  a  bank  in  Qrand  Rapids  having  refused 
to  renew  a  note  of  the  company  for  $8,000, 
upon  which  Harry  Long  was  indorser,  Mrs. 
Jjoufr  was  induced  to  give  to  the  company 
some  street-railway  stock  which  she  owned, 
valued  at  $8,000,  to  enable  the  company  to 
renew  the  notes  with  the  collateral,  and, 
further,  to  agree  to  let  the  company  have 
$1,000  additional  when  needed,  on  condition 
tiliat  it  would  give  her  security,  whenever 
she  might  demand  it,  for  the  entire  debt, 
including  the  $6, 800  as  well  as  the  new  loans. 
At  a  stockholders'  meeting  a  resolution  was 
passed,  authorizing  the  directors  to  comply 
with  this  condition,  and  the  $3,000  of  street- 
railway  stock  was  delivered  in  March,  1891. 
The  other  $1,000  was  never  called  for.  In 
July,  1891,  the  company  was  asked  to  pay  a 
$1,000  note  held  by  Clara  M.  Pierce,  wife 
of  Thomas  M.  Pierce,  one  of  the  directors. 
Lei2:al  proceedings  were  threatened,  to  collect 
the  note.  The  company  had  no  money  to 
pay  it.  Harry  Long  notified  his  wife,  who 
was  at  Mackinac,  that  she  ought  to  demand 
security,  and  she  at  once  made  such  demand. 
Judge  Champlin,  also,  was  advised,  and  he 
superintended  the  obtaining  of  the  security. 
The  mortgage  was  drawn  by  Moore  &  Wilson, 
and  covered  all  the  merchandise  and  assets 
of  the  company,  with  the  exception  of  the 
bills  receivable.  On  the  same  day,  somewhat 
later,  Harry  Long  directed  Moore  &  Wilson 
to  make  a  mortgage  to  Charles  M.  Wilson, 
trustee,  to  secure  labor  debts ;  a  note  to  the 
Fifth  National  Bank  for  $1,000 ;  a  note  to  the 
Fourth  National  Bank  for  $5,000;  Clara  M. 
Pierce,  $1,000;  Asa  Denison,  $1,000;  North- 
western Trimming  Company,   $888;  J.   V. 
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Farwell  Company,  $807 ;  W.  and  J.  Bloan, 
$667.  Harry  Long  was  indorser  on  the  notes 
for  $6,800  held  by  his  wife,  and  also  upon 
the  notes  held  by  the  Fifth  and  Fourth  Na- 
tional Banks ;  and  upon  those  held  by  Deni- 
son, the  Northwestern  Trimming  Company, 
J.  v.  Farwell  Company,  and  by  Bloana.  W. 
J.  Long  was  indorser  on  the  paper  at  the 
Fourth  National  Bank.  All  the  stockholders, 
as  has  been  already  stated,  were  personally 
liable  for  the  labor  debts.  The  two  mortgages 
were  executed  July  18,  and  were  filed  July 
20 ;  the  one  at  9 :25  A.  M. ,  and  the  other  at 
9: 28  A.  M.  July  21.  Judge  Champlin,  as  the 
agent  for  Mrs.  Long,  and  Wilson,  as  the 
trustee  for  the  creditors  named  in  the  mort- 
gage to  him,  took  possession,  jointly.  On 
the  28th  of  July  the  complainants  filed  this 
bill  on  behalf  of  themselves,  and  other  cred- 
itors similarljr  situated.  Wilson,  the  trus- 
tee, was  appointed  receiver,  and  has  brought 
into  court  $21,500  as  the  fund  realized  from 
the  assets  of  the  defunct  corporation.  The 
debts  of  the  corporation  amount  to  about 
$87,000.  If  both  mortgages  are  sustained  as 
valid,  they  will  more  than  consume  the  assets 
of  the  corporation.  The  circuit  court  held 
that  the  mortgages  were  valid,  and  entered 
a  decree  dismissing  the  bill. 

Messrs,  Edw&rd  Tagg^art  and  Arthur 
C.  Denisont  for  appellants: 

When  the  corporation  becomes  insolvent  the 
stockholders  cease  to  have  any  real  interest, 
and  the  creditors  become  the  actual  benefi- 
ciaries. From  that  time  on  they  are  the  real 
parties  in  interest,  and  it  must  be  their  privi- 
lege to  avoid  any  irregular  or  unauthorized  ac- 
tion by  those  in  nominal  charge  of  the  assets. 
The  election  to  avoid  always  rests  with  the 
principal,  the  beneficiary;  and  in  this  corpora- 
tion the  creditors,  not  the  stockholders,  occupy 
that  position. 

Hoyt  V.  Thompson,  6  N.  Y.  883;  Despatch 
Line  qf  Packets  ▼.  BeUamy  Mfg,  Co.  18  N.  H. 
205,  87  Am.  Dec.  208;  Wiggin  v.  First  FreemXL 
Baptist  Church  in  LoufeU,  8  Met  801;  Swenff 
V.  Sugar  Btf.  Co.  80  W.  Va.  448;  Lingle  v. 
National  Ins,  Co.  46  Mo.  109;  Thomas  v.  Dnntn- 
ville.  Ft,  K,  dP,  R.  Co.  109  U.  8.  622,  27  L. 
ed.  1018;  Turin  Lick  OH  Co,  of  West  Virginia 
v.  Marhury,  91  U.  8.  687,  23  L  ed.  828. 

The  mortgages  were,  in  fact,  a  secret  lien, 
and  invalid  as  such. 

Smith  V.  Graft,  12  Fed.  Rep.  861;  GvU  v. 
Griffith,  2  Md.  Ch.  270;  BUnnerhasseU  v.  Bher- 
man,  105  U.  8.  117,  26  L.  ed.  1085. 

The  mortgages  amounted  to  an  assignment 
for  the  benefit  of  creditors,  and,  as  preferences, 
were  invalid. 

1.  The  company  was  insolvent,  and  the  busi- 
ness to  be  wound  up. 

2.  The  two  mortgages  were  one  transaction. 
8.  They  covered  all  its  property. 

4.  They  were  to  a  trustee  for  the  benefit  of 
creditors,  with  preferences. 

The  making  of  such  conveyances  as  these 
has  often  been  said  to  be  a  declaration  of  in- 
solvency. 

Two  tests  are  given  in  the  books.  One  is 
the  ability  to  pay  current  debts  as  they  become 
due. 

Dutchtr  ▼.  Wright,  94  U.  B.  657, 24  L.  ed.  181. 
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The  other  test  is  the  comparative  amoants 
of  assets  aod  liabilities. 

Burrill  on  AssignmcDts,  5th  ed.  g  2,  defines 
Toiantary  assin^Dinents  for  the  benefit  of  credi- 
tors as  *'  transfers  without  compulsion  of  law, 
by  debtors,  of  some  or  all  of  their  property  to 
an  assignee  or  assignees  in  trust,  to  apply  the 
Sftme,  or  the  proceeds  thereof,  to  the  payment 
of  some  or  all  of  their  debts." 

The  mortgage  to  Mrs.  Long  was  a  part  of 
the  same  transaction  with  the  trust  mortgage, 
and  the  trust  mortgage  would  never  have  oeen 
suspected  to  be  anything  but  an  assignment, 
except  that  it  was  marked  ''mortgage  on  the 
back  and  contained  a  defeasance  clause. 

Danner  v.  Breicer,  69  Ala.  191;  WatU  y. 
Eufaula  Nat.  Bank,  7«  Ala.  474;  Ordwap  v. 
White,  80  Ala.  244;  Winner  y.  Eayt,  66  Wis. 
227,  57  Am.  Rep.  257;  Bonns  v.  Carter,  22 
Neb.  495;  WiOu  v.  Walker,  22  S.  C.  108,  58 
Am.  Bep.  706;  Avstin  v.  M&rris,  28  S.  C.  893; 
Earkrader  v.  Leiby,  4  Ohio  St.  602;  Dickson 
Y.  Raitmn,  6  Ohio  St.  218;  Straw  v.  Jenke,  6 
Dak.  414;  Peuzel  Go.  v.  Jelt,  54  Ark.  428;  Max- 
toell  Y.  Simonton.  81  Wis.  685;  Marshall  y. 
Liringston  Nat,  Bank,  11  Mont.  851. 

The  question  of  what  is  an  assignment,  irre- 
spective of  any  state  statute,  is  one  of  general 
commercial  law,  and  the  Supreme  Court  of 
the  United  States  has  expressed  a  controlling 
opinion. 

WhiU  Y.  Ootzhausen,  129  U.  8.  829,  82  L. 
ed.  677. 

Howell's  Statutes,  §  8789,  says:  "All  as- 
signments commonly  called  common-law  as- 
signments for  the  benefit  of  creditors  shall  be 
void,  unless  the  same  shall  be  without  pref- 
erences, etc." 

Although  an  instrument  having  a  defeasance 
clause  cannot,  as  matter  of  law,  be  said  to  be 
an  assignment. 

If  facts  appear  outside  of  the  instrument  It- 
self which  tend  to  prove  that  the  instrument 
was  made  with  the  intention  of  having  the  ef- 
fect of  a  common-law  assignment  or  with  the 
intention  of  evading  the  statute,  then  it  becomes 
a  question  of  fact  for  tlie  Jury. 

Warner  y.  LiUUfield,  89  Mich.  829;  Fit^^ 
fferald  y.  MeOandlish,  Id.  400. 

There  are  seYeral  important  features  in  the 
trust  mortgage  to  Mr.  Wilson  which  bear  on 
the  intent  and  serve  to  distinguish  it  from 
Warner  y.  Littlefield,  supra, 

1.  The  mortgage  gave  to  the  trustee  the  im- 
mediate right  of  possession. 

DaggeU  v.  MeClintoek,  56  Mich.  54;  JB^fffles- 
tony.  Mundy,  4  Mich.  295. 

2.  It  gave  the  power  of  private  sale,  full, 
perfect,  and  complete,  to  be  instantly  exer- 
cised, without  any  notice  to  anybody. 

3.  The  so  called  defeasance  clause  is  made 
of  no  eifect  by  the  insecurity  clause.  The 
mortgagee  may  foreclose  and  sell  at  any  mo- 
ment. 

4.  It  was  intended  to  and  did  operate  to  end 
the  company's  business. 

5.  The  mortgagor  selected  his  own  attorney 
as  trustee. 

6.  In  case  of  default,  it  was  the  duty,  not 
the  privilege,  of  the  trustee  to  sell. 

7.  There  was  no  defeasance.  The  condition 
was,  "  if  the  party  of  the  first  part  shall  pav 
or  cause  to  be  paid  the  debts  above  mentioned, 
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at  maturity,  then  this  instrument  shaU  lie 
void,  etc.  One  of  these  notes  was  to  Clara  M. 
Pierce,  and  was  then  three  weeks  past  matu- 
rity, and  the  threat  of  lis  possible  collection 
was  the  cause  of  the  collapse. 

The  state  rule  is  not  obligatory  upon  this 
court. 

Qoddard  v.  ffapgood,  25  Yt.  860,  60  Am. 
Dec.  272;  Dickson  v.  BatMon,  5  Ohio  St.  224; 
Goodrich  v.  Downs,  6  Hill,  438;  Barney  y.  Orif- 
Jin,  2  N.  T.  871. 

If  the  Michigan  rale  is  to  be  followed,  it 
must  be  that  rule  in  force  when  the  contract 
was  made. 

Thompson  y.  Perrine,  108  IT.  8.  806,  26  L. 
ed.  612;  Ober  v.  OaUag/ier,  98  U.  8.  207,  28  L. 
ed.  881;  Burgess  v.  Seligman,  107  U.  S.  83,  27 
L.  ed.  865;  Anderson  v.  Santa  Anna  Twp.  116 
U.  S.  865,  29  L.  ed.  686:  BoUes  y.  Brimfeld, 
120  U.  8.  764,  80  L.  ed.  788. 

The  rule  in  the  federal  courts  was  settled  at 
the  time  the  rights  here  involved  accrued  that 
an  insolvent  debtor  could  not  make  a  prefer- 
ential assignment  in  the  form  of  a  mortgage. 

Dwight  V.  ScranUm  db  W»  Lumber  Co,  82 
Mich.  624. 

The  rule  in  the  state  courts  was  also  settled, 
and  to  the  same  effect. 

The  rule  in  the  state  court,  if  not  so  settled, 
was  at  least  not  definitely  fixed  against  us,  hue 
was  uncertain. 

Frankfort  Lumber  Co,  July,  1888;  Farmer 
BoUer  MiU,  May.  1890;  Merchants  d  Mfrs, 
Nat.  Bank  v.  £ent  Circuit  Judge,  48  Mich. 
298;  BoUins  v.  Van  Baalen,  56  Mich.  610; 
Dicightv.  Scranton  cfe  W.  Lumber  Co.  67  Mich. 
507;  £endaa  v.  Bishop,  76  Mich.  684;  Bum- 
ham  V.  Baskins,  79  Mich.  85;  Atkinson  v. 
Weidner,  Id.  575;  Sheldon  v.  Mann,  85  Mich. 
265. 

The  mortgages  were  invalid  as  being  an  at- 
tempt, by  the  managers  of  an  insolvent  cor- 
poration, to  secure  the  debts  upon  which  they 
were  personally  liable,  to  the  exclusion  ot 
other  creditors. 

Wood  Y.  Dummer,  8  Mason,  808;  Upton  v. 
Tribileock,  91  U.  S.  47,  28  L.  ed.  204;  Union 
Nat.  Bank  of  Chicago  v.  Douglass,  1  Mc- 
Crary,  90;  New  Eaten  v.  City  Bank  of  New 
Eaven,  81  Conn.  106;  Chicago,  R  i.  d  P,  BCo. 
V.  Howard,  74  U.  S.  7  Wall.  409,  19  L.  ed.  120; 
New  Albany  V.  Burke,7S  U.S.  11  WaU.  106, 20 L. 
ed.  159;  Wabash,  St,  L.  d  P.  B,  Co.  v.  J?am,114 
U.  8.  594,  29  L.  ed.  288:  Curran  v.  Arkansas, 
56  U.  8.  15  How.  804,  14  L.  ed.  705;  Sanger 
v.  Upton,  91  U.  8.  61.  23  L.  ed.  222;  Taylor, 
Priv.  Corp.  §  654,  ei  seq.;  Morawetz,  Priv. 
Corp.  2d  ed.  §  787. 

Bein^  themselves  creditors  or  personally  lia- 
ble as  mdorsers,  they  cannot  secure  to  them- 
selves advantage  not  common  to  the  others  in 
equity. 

Taylor,  Priv.  Corp.  §  759;  Moraweta,  Priv. 
Corp.  8  'J'^'J';  Wait,  Insolvent  Corp.  §  1A2;  Cook, 
Stork&  Stockholders,^ 661; Beach,  Priv.  Corp. 
^  241;  Bichards  v.  New  Eampshire  Ins,  Co,  48 
N.  H.  268;  Smith  v.  Putnam,  61  N.  H.  682;  Ot- 
ney  v.  Conanieut  Land  Co,  5  L.R.  A.  861, 16  R. 
1.  697;  Eaywood  v.  Lincoln  TAimher  Co,  64  Wis. 
639;  Beach  v.  MiUer  (111.)  Jan.  19,  1888;  Marr 
V.  Union  Batik,  4  Coldw.  484;  Boan  v.  Winn, 
98  Mo.  508;  Williams  v.  Jackson  County  Pa- 
trons of  Eusbandry,  23  Mo.  App.  182;  Lamb  v. 
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LaftghUn,2n  W.  Va.  821 ;  Pphtt  v.  RiwmdB  Fwr- 
niiure  Go.  90  W.Ytk.  128;  Tayhr  v.  Tayhr,  74 
Me.  582. 

In  tbe  federal  courts,  tbe  rule  has  been 
tbougbt  to  be  tborou^bly  settled,  findinfira  suf- 
ficient basis  in  several  cases  in  tbe  supreme 
court. 

Koehler  v.  Bl<iek  River  FaV%  Iron  Oo.  67  U. 
S.  8  Black,  716.  17  L.  ed.  889;  Drury  v.  Mil 
tMvkee  d  8.  R  Co.  74  U.  8.  7  Wall.  299, 
19  L.  ed.  40;  JSatoyer  t.  Eoag,  84  IT.  8.  17  Wall. 
610,  21  L.  ed.  781. 

Tbe  various  circuit  courts  tbrougbout  tbe 
country  in  a  series  of  decisions  bave  recog- 
nized and  applied  the  rule  in  question. 

Bradley  v.  Fnrwell,  Holmes,  488;  Bradley 
V.  Converse,  4  Cliflf.  879;  Corbett  v.  Woodward, 
6  8awy.  408;  Goons  v.  Tome,  8  Fed.  Rep.  682; 
Stout  V.  Jaeger  MiUing  Co.  18  Fed.  Rep.  802; 
LippineottY,  Shaw  Carriage  Co,  25  Fed.  Rep. 
577;  Adims  v.  KekUyr  AfiUing  Co.  86  Fed.  Rep. 
486;  Botoe  t.  Sanford  Fork  &  Tool,  Co.  44  Fed. 
Rep.  281:  Consolidated  Tank  Line  Co,  ▼.  Kan- 
sas City  Varnish  Co,  45  Fed.  Rep.  7. 

Mr.  John  E.  More*  for  defendant  Long, 
and  Messrs.  King^sley  &  Kleinhaus,  for 
defendant  Wilson,  appellees: 

Under  the  law  of  Michigan,  an  insolvent 
debtor  may  pay  or  secure  one  or  more  of  his 
creditors  in  preference  to  others. 

Sheldon  v.  Mann,  85  Mich.  266;  Warner  v. 
Litilefield,^y[\ch.  829;  Ohnstead  v.  Afattison, 
45  Mich.  617;  Beineman  v.  Bart,  55  Mich.  76; 
Sweetzer  v.  Bigby,  63  Mich.  13;  Field  v.  Fisher, 
65  Mich.  606;  WMppU  v.  Stebbins,  67  Mich. 
507. 

Tbe  question  of  the  construction  and  effect 
of  a  statute  of  a  state  regulating  assignments 
for  the  benefit  of  creditors,  is  a  question  upon 
which  the  decisions  of  the  highest  court  of  the 
state,  establishing  a  rule  of  property,  are  of 
controlling  authority  in  the  courts  of  the 
United  States. 

South  Branch  Lumber  Co,  v.  Ott,  142  U.  8. 
622,  85  L.  ed.  1137. 

The  statute  of  Michigan  relating  to  assign- 
ments provides  that  **  all  assignments,  com- 
monlv  called  common-law  assignments  for  tbe 
benefit  of  creditors,  shall  be  void  unless  the 
same  shall  be  without  preferences  between 
such  creditors,  etc." 

Bollins  V.  Van  BaaZen,  56  Mich.  610,  refer- 
ring to  this  statute,  says:  "  It  should  be  con- 
strued as  it  reads,  as  applying  only  to  what 
purport  to  be  common-law  assignments." 

Prior  to  KendaU  v.  Bishop,  76  Mich.  634,  it 
had  been  held  in  a  number  of  cases  that  where 
an  assignment  bad  been  in  fact  made  and 
preferences  had  been  given  by  way  of  mort- 
gages immediately  preceding  the  making  of 
the  assignment,  the  mortgages  might,  under 
certain  circumstances,  be  treated  as  part  and 
parcel  of  the  assirament  and  therefore  void 
under  thastatute;  but  in  no  case  had  the  court 
so  held,  except  where  an  instrument  which  on 
its  face  purported  to  be  an  assignment,  had  been 
in  fact  given.  In  KendaU  v.  Bishop  a  mort- 
gage was  made  bv  a  corporation  to  a  trustee  to 
secure  certain  indebtedness  and  contained 
some  clauses  which  are  pot  contained  in  an 
ordinary  form  of  a  chattel  mortgage.  Justice 
Campbell,  delivering  tbe  opinion  of  tbe  court, 
held  this  instrument  to  be  a  general  assign- 
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ment,  basing  his  defermlnatinn  upon  differ- 
ences between  that  insirumeui  and  an  ordinary 
chattel  morlga^. 

See  also  Atkinson  v.  Weidn^r,  79  Mich.  575. 

The  decision  of  KendaU  v.  bishop  was  a  sur^ 
prise  to  the  profession,  and  in  direct  conflict 
with  tbe  former  decisions  of  the  court.  It  was 
a  mis  ake  of  law  which  the  court  bood  set  about 
correcting. 

8/ieldon  v.  Mann,  85  Mich.  265;  Bresson  v. 
Musselman,  86  Mich.  186;  Warner  v.  lAttfo- 
field,  89  Mich.  829;  Fitzgerald  v.  MeCanfilish, 
Id.  400;  Bank  of  Montreal  v.  The  J.  E.  Potts 
.Salt  df  Lumber  Co.  90  Mich.  845;  Weber  v. 
Cfiilds,  90  Mich.  498;  Warren  ▼.  Dwyer,  91 
Mich.  414. 

The  position  of  the  court  now  is  that  an  in- 
strument in  form  a  mortgage  cannot  be  held  to 
be  a  jzeneral  assignment. 

It  IS  contendeathat,  inasmuch  as  the  bill  m 
this  case  was  filed  while  KendaU  7.  Bishofthnd 
Atkinson  v.  Weidner,  supra^  stood  as  the  latest 
exposition  of  the  assignment  law  by  the  su- 
preme court  of  Michigun,  the  doctrine  therein 
announced  should  control  in  the  determina- 
tion of  this  case,  instead  of  that  announced  in 
the  later  cases. 

Defendants  insisted  that  the  court  should 
follow  the  late  cases,  which  have,  in  fact» 
overruled  KendaU  v.  Bishop. 

LefflngweU  v.  Warren,  67  U.  8.  2  Black,  599, 
17  L.  ed.  261. 

It  was  further  urged  that  whether  tbe  mort- 
gages in  this  case  amounted  to  a  general  as- 
signment or  not,  they  were  void  for  tbe  reason 
that  they  were  given  by  an  insolvent  corpora- 
tion to  certain  of  its  creditors,  while  other 
creditors  got  nothing.  This  contention  was 
based  upon  what  is  known  as  the  *'trust  fund* 
theory,  viz.:  that  the  assets  of  an  insolvent 
corporation  are  a  trust  fund  which  must  be 
ratably  distributed  amongst  all  its  creditors. 

Wait,  Insolvent  Corp.  §  162;  Rouse  v.  Mer^ 
chants  Nat,  Bank,  5  L.  R.  A.  878,  46  Ohio  SL 
498;  The  George  T,  Smith  Middlings  Purifier 
Co.  V.  McOi-oarty,  186  U.  8.  287, 84  L.  ed.  846; 
Hospes  V.  Northwestern  Mfg,  dk  Car  Co,  15  L. 
R.  A.  470,  48  Minn.  174. 

The  trust  fund  theory  does  not  prevail  ia 
Michigan. 

Town  V.  Bank  of  River  Raisin,  9  DougL 
(Mich.)  530;  TumbuU  v.  Prentiss  Lumber  Co, 
55  Mich.  896;  Kendall  v.  Bishop,  and  Bank  of 
Montreal  v.  The  J.  E.  Potts  Salt  A  Lumber  Co. 
supra. 

The  morigaees  In  this  case  are  not  bad  be- 
cause given  by  an  insolvent  corporation  to  se- 
cure some  of  its  debts  for  which  ita  directors 
are  liable. 

Twin- Lick  OU  Oo,  of  West  Virginia  v.  Mar- 
bury,  91  U.  8.  587,  28  L.  ed.  828;  Qre.en  v. 
Chicago,  S.  d  C.  B.  Co.  reported  under  ttie 
name  of  Richardson  v.  Green,  133  U.  S.  80,  83 
L.  ed.  516;  Bills  v.  SiocktreU  d  2>.  Furniture 
Co,  28  Fed.  Rep.  482:  Taylor  County  Ct.  v. 
Baltimore  d  0,  R,  Co,  85  Fed.  Rep.  161: 
Combination  Trust  Co.  v.  Weed,  2  Fed.  Rep. 
24;  Gould  v.  LittU  Rock,  M.  R.dT.B.Co.^ 
Fed.  Rep.  680. 

In  Michigan  it  is  lawful  for  an  insolvent  cor- 
poration to  prefer  a  stockholder  or  director. 

Bank  of  Montreal  v.  The  J.  E,  Potts  Salt  S 
Lumber  fo.,  and  KendaU  v.  Bishop,  supru. 


189a. 


Bbown  y.  Gband  Rapids  Paslob  Fubnitubs  Go. 


821 


It  was  urged  tbat  tbe  question  here  inyolTed 
was  the  relation  of  aGorporaiion  to  its  directors 
aai  their  lespectiye  rights  and  duties,  and  was, 
thererore,  a  queatlon  of  eeneral  law,  upon 
which  the  courts  of  the  United  States  were  at 
liberty  to  adopt  their  own  rule  of  decision,  re- 
gardless of  tbe  rule  adopted  by  tbe  highest 
court  of  the  state.  This  contention  cannot 
prevail. 

Etheridge  ▼.  Bperry,  1S9  U.  S.  266, 85  L.  ed. 
171;  ClaOarne  County  v.  BrooJc$,  111  U.  8. 
400.  28  L.  ed.  470;  Detroit  ▼.  Otiborne,  185  U. 
B.  492,  84  L.  ed.  260;  AUen  t.  FairbarJu,  45 
Fed.  Rep.  445,  85  Gent.  L.  J.  822. 

It  is  now  held  with  practical  unanimity  by 
all  tbe  courts  that  an  iosolvent  corporation  like 
an  individual  may  prefer  its  creditois,  in  tbe 
abseoce  of  any  statutory  prohibition.  It  is  also 
held  with  like  unanimity  in  tbe  later  cases  that 
a  corporation  may  deal  with  its  directors.  If 
these  two  propositions  be  conceded  to  be  law, 
it  seems  Impossible  to  evade  the  conclusion  that 
an  insolvent  corporation  may  prefer  a  director. 

BBToen  V.  Forjxnse  Fishing  Co.  42  N.  J.  Eq. 
897;  Stratton  y.  AUen,  16  N.  J.  Eq.  283;  Cenr 
iral  B,  d  Bkg,  Co,  of  Georgia  v.  ulaghorn,  1 
8peers,  Eq.  545;  Planters  Bank  of  Farmville 
▼.  WhiUle,  78  Va.  737;  Buell  y.  Buckingham, 
16  Iowa,  284,  85  Am.  Dec.  516;  BaUam  v. 
Indianola  Hotd  Co,  56  Iowa.  179;  WhitweU  t. 
Warner,  20  Vt.  444;  CaUin  v.  Eagle  Bank  of 
Nm  Baten,  6  Conn.  288:  Smith  v.  Skeary,  47 
Conn.  47;  Aslihursfs  App,  60  Pa.  290:  Gor- 
don T.  Preston,  1  Watts,  885,  26  Am.  Dec.  75; 
Ihincomb  t.  New  York,  H.  d  N,  fi,  Co.  84  N. 
Y.  190. 

Tbe  following  cases  support  the  contention 
that  an  insolvent  corporation  cannot  prefer  its 
dir  ecto  rs  * 

Stout  V.  Taeger  Milling  Co.  18  Fed.  Rep. 
802;  Lippincott  v.  8haw  Carriage  Co,  25  Fed. 
Rep.  577;  Coons  v.  Tome,  9  Fed.  Rep.  582; 
Corhett  V.  Woodward,  5  Sawy.  408;  Bradley 
V.  Converse,  4  Cliff.  379;  Bradley  v.  Farwell, 
Holmes,  433;  Adams  v.  Kehlor  Milling  Co. 
85  Fed.  Rep.  483;  Bowe  v.  Sanford  Ftrrk  d 
Tool  Co.  44  Fed.  Rep.  231;  Consolidated  Tank 
Line  Co,  v.  Kansas  City  Varnish  Co,  45  Fed. 
Rep.  7;  Haywood  v.  Lincoln  Lumber  Co.  64 
Wis.  638;  Beach  v.  Miller  (Dl.)  Jan:  19,  1888. 

In  all  these  cases  will  be  found  a  misapplica- 
tion of  the  trust-fund  principle. 

Taft»  Circuit  Judge,  delivered  the  opinion 
of  the  court : 

It  is  not  contended  on  behalf  of  the  com- 
plainants that  the  debts  which  the  mortgages 
in  question  were  given  to  secure  are  not  valid 
debts  of  the  company,  with  the  exception  of 
the  note  held  by  Clara  M.  Pierce  for  $1,000. 
Whether  the  Pierce  note  is  a  valid  obliga- 
tion is  not  material  on  this  issue,  because 
the  other  secured  debts,  if  the  mortgages  are 
held  valid,  are  more  than  enough  to  consume 
the  fund  in  court.  There  is  no  charge  of 
actual  bad  faith  made  with  reference  to  the 
giving  of  these  mortgages.  The  contention 
of  the  complainants  is  that  these  mortgages 
should  be  held  to  be  invalid— First,  because 
they  are,  in  effect,  common- law  assignments, 
with  preferences,  as  t>etween  creditors,  and 
are  therefore  void  under  the  Statute  of  Mich- 
igan (8  How.  Stat,  g  8739)  which  provides 
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that  ''all  assignments  commonly  called  com* 
mon-law  assignments  for  the  benefit  of  cred* 
itors  shall  be  void  unless  the  same  shall  be 
without  preference  as  between  such  creditors, 
and  shall  be  of  all  property  of  the  assignor 
not  exempt  from  execution ;'"  second,  because 
the  mortgages  were  given  by  an  insolvent 
corporation  to  secure  debts  in  which  the 
stockholders  and  directors,  whose  votes  made 
the  mortga||;es  the  act  of  the  corporation,  had 
a  personal  interest  in  them,  as  grantors  there* 
of. 

1.  The  question  whether  these  chattel  mort* 
gages  are  void,  as  common- law  assignments 
givine  preference  to  creditors,  under  the  stat- 
ute oi  Michigan,  is  a  question  purely  of 
local  law.  This  is  expressly  decided  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Eth&ridge  v.  Sperry,  189  U.  S.  266, 
85  L.  ed.  171.  Mr.  Justice  Brewer,  speaking 
for  the  court,  said  in  that  case : 

''While  chattel  mortgages  are  instruments 
of  general  use,  each  state  has  a  right  to  de- 
termine for  itself  under  what  circumstances 
they  may  be  executed,  tbe  extent  of  the  rights 
conferred  thereby,  and  the  conditions  of  their 
val idi ty.  They  are  i nstruments  for  the  trans* 
fer  of  property,  and  the  rules  concerning  the 
transfer  of  property  are,  primarily,  at  least, 
a  matter  of  state  regulation.  We  are  aware 
tbat  there  is  a  great  diversity  in  the  ruling 
on  this  question  by  the  courts  of  the  several 
states ;  but,  whatever  may  be  our  individual 
views  as  to  what  the  law  ought  to  be  in  re- 
spect thereto,  there  is  so  much  of  a  local 
nature  entering  into  chattel  mortgages  that 
this  court  will  accept  the  settled  law  of  each 
state  as  decisive  in  respect  to  any  case  arising 
therein. " 

There  can  be  no  doubt  that,  under  the  de- 
cisions of  the  supreme  court  of  Michigan,  the 
mortgages  in  question  here  are  not  violations 
of  the  statute  forbidding  preferences  in  com- 
mon-law assignments.  It  is  said  that  at  the 
time  these  mortgages  were  executed,  under 
the  then  last  decision  of  the  supreme  court  of 
Michigan,  in  Kendall  v.  Bishop,  76  Mich. 
634,  these  mortgages  would  have  been  in- 
valid, and  that  the  law  of  the  state,  which 
this  court  should  follow  with  respect  to  the 
mortgages,  is  the  law  which  was  in  force  as 
then  expounded  by  the  supreme  court.  Con- 
ceding, for  the  purposes  of  the  argument,  that 
under  the  case  of  Kendall  v.  Binfuyp,  supra, 
these  mortgages  must  be  held  invalid,  we  are 
of  opinionlbat,  if  subsequent  decisions  of  the 
supreme  court  have  reversed  the  principle  an* 
nounced  in  that  case,  we  should  follow  those 
subsequent  decisions.  Tbe  right  of  tbe  com- 
plainants and  their  general  creditors  to  take 
the  mortfraj?es  was  a  remedy,  and  not  a  con- 
tractual right ;  and  there  is  nothing  in  this 
case  to  show,  or  justify  a  presumption,  that 
the  debts  represented  by  the  complainants  and 
other  unsecured  general  creditors  were  con- 
tracted on  the  fuith  of  the  inability  of  the  cor- 
poration to  prefer  creditors  by  chattel  mort- 
gage. Certainly,  it  would  not  impair  their 
contracts  of  indebtedness  if  the  legislature 
of  Michigan  had  repealed  the  statute  making 
common-Taw  assignments  with  preferences 
void.  If  so,  the  law  of  the  state  of  Michigan, 
which  we  are  to  administer,  is  the  law  of  the 
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ftate,  as  expounded  by  its  hiffbest  tribunal, 
wben  tbe  remedy  comes  to  us  for  our  enforce- 
ment. It  was  decided  in  'Warner  v.  Little- 
field  that  a  debtor,  though  insolvent,  might 
secure  a  creditor,  for  the  payment  of  a  pre- 
existing debt,  by  a  mortgage  upon  all  his 
property,  although  he  should  have  numer- 
ous creditors  who  were  unsecured,  and  that 
neither  the  fact  of  the  debtor's  insolvency, 
nor  the  knowledge  of  the  creditor  of  that  fact, 
would  defeat  or  impair  a  mortgage  security 
taken  for  an  honest  debt ;  that^tlFe  fact  that 
the  mortgagee  was  not  the  creditor  of  the 
mortgagor,  and  that  the  mortgage  was  exe- 
cuteain  trust  to  secure  certain  specified  cred- 
itors the  amounts  of  their  several  claims,  did 
not  tend,  in  any  degree,  to  give  the  instru- 
ment the  character  of  a  common- la  wa^wign- 
ment ;  that  if  the  instrument  was  a  convey- 
ance given  upon  condition,  as  a  security  for 
a  pre-existing  debt,  and  contained  no  trust  in 
its  body,  whereby  the  property  was  with- 
drawn from  the  right  of  the  mortgagor  or 
others  to  redeem,  who  ordinarily  have  such 
right  in  cases  of  chattel  mortgages,  or 
whereby  the  title  of  the  property  was  placed 
beyond  the  reach  of  execution  as  to  any  sur- 
plus, then  the  instrument  was  a  chattel  mort- 
gage, but  if  it  conveyed  the  absolute  title  to 
a  trustee  for  the  b8Defit  of  creditors,  and  thus 
placed  the  property  and  surplus  beyond  the 
reach  of  creditors,  it  was  a  common- law  as- 
signment; that  the  question  whether  the  in- 
strument was  a  chattel  mortgage,  or  an  as- 
signment for  the  benefit  of  creditors,  must  in 
all  cases  be  determined  as  a  question  of  law, 
upon  the  contents  of  such  instrument,  and  not 
from  any  outside  testimony ;  and  that  unless 
the  convevanco,  upon  its  race,  purported  to 
convey  all  of  the  debtor's  property  to  secure 
certain  preferred  creditors,  by  an  absolute 
title,  the  court  was  not  at  liberty  to  declare 
it  a  common -law  assignment.  The  case  of 
Wamer  v.  LittleflOd,  89  Mich.  829,  only  fol- 
lowed the  case  of  Sheldon  ▼.  Mann,  86  Mich. 
206,  and  was  followed  by  the  supreme  court 
in  Bank  of  Montreal  v.  7%6  J.  B,  Potte  Salt  db 
Lumber  Co. ,  90  Mich.  846.  It  is  not  disputed 
that  the  mortgages  in  this  case  have  the  ordi- 
nary form  of  a  chattel  mortgage  under  the 
statutes  of  Michigan.  Tlysy  nave  the  defeas- 
ance clause,  and  the  necessary  legal  import  of 
their  language  is  that  the  absolute  title  does 
not  pass  to  the  person  named  as  mortgagee, 
but  only  a  title  on  condition ;  leaving  m  the 
mortgagor  the  right  to  redeem  the  same,  and 
in  tbe  general  creditors  the  right  to  levy  upon 
the  equity  of  redemption.  Reliance  ishaa  on 
the  fact  that  one  of  the  notes  under  the  second 
mortgai^e  was  due  at  the  time  the  mortf^age 
was  given.  The  language  of  the  defeasHUce 
clause  of  that  mortgage  was  as  follows :  **  To 
have  and  to  hold  the  same  forever ;  provided, 
always,  and  the  condition  of  these  presents  is 
such,  that  if  the  said  party  of  the  first  part 
shall  pay  or  cause  to  be  paid,  the  debts  above 
mentioned,  with  interest  thereon,  at  matur- 
ity, then  this  instrument  and  said  notes  shall 
be  void  and  of  no  effect,  and  said  party  of  the 
first  part  agrees  to  pay  the  same  according- 
ly." 
We  do  not  think  the  defeasance  clause  is 
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rendered  null  and  yoid  by  reason  of  the  fact 
that  one  of  the  debts  secured  by  the  mortgage 
was  due  at  the  time  the  mortgage  was  given. 
The  sensible  construction  of  ue  defeasanoe 
clause  would  seem  to  be  that  the  mortgage 
would  not  become  absolute  until  after  de- 
mand for  the  payment  of  the  note  subsequent 
to  the  giving  of  the  mortgage  and  a  refusal  to 
pay.  Reliance  is  had  by  the  complainants  on 
certain  language  of  the  supreme  court  of 
Michigan  in  the  case  of  Warner  v.  Littlefieid, 
already  referred  to,  as  follows:  "The  ques- 
tion as  to  whether  the  instrument  is  a  chattel 
mortgage,  or  an  assignment  for  the  benefit 
of  creditors,  must,  in  all  cases,  be  determined 
as  a  question  of  law  upon  the  contents  of 
such  instrument,  and  not  upon  anv  testimony 
which  appears  outside  of  such  instrument  ; 
and  unless  the  conveyance,  upon  its  face, 
purports  to  convey  all  of  the  aebtor's  prop- 
erty to  secure  some  creditors,  in  preference 
to  others,  by  an  absolute  title,  the  court  is 
not  at  liberty  to  declare  it  a  common- la^v  as- 
signment ;  and  if  the  facts  appear  outside  of 
the  instrument  Itself,  and  tend  to  prove  that 
tbe  instrument  was  made  with  the  intention 
of  having  the  effect  of  a  common- law  assijoi- 
ment,  or  with  the  intention  of  evading  the 
statute,  then  it  becomes  a  question  of  fact, 
for  the  jury  to  decide,  and  not  for  the  court. " 
It  is  said  here  that  the  facts  dehors  the  in- 
strument show  that  it  was  intended  by  the 
parties  to  be  a  common-law  assignment, 
though  on  its  face  it  was  only  a  chattel  mort- 
gageT  That  the  effect  of  a  mortgage  which 
conveys  all  the  property  of  an  insolvent 
debtor  to  a  trustee,  with  power  to  sell,  and 
distribute  the  proceeds  among  the  preferred 
creditors,  whose  claims  exce^  the  value  of 
the  property  conveyed,  is  practically  the 
same  as  a  common- law  assignment,  was,  of 
course,  obvious  to  the  court  rendering  the 
above  opinion.  It  cannot,  therefore,  be  con- 
strued to  mean  that  because  a  chattel  mort- 
gage has  the  effect  of  a  common- law  assign- 
ment, in  that  it  disposes  of  all  the  property 
of  the  debtor,  witii  perference  to  certain 
creditors,  the  debtor  himself  intended  a  com- 
mon-law assignment.  It  may  be  a  little  dif- 
ficult to  say  what  distinction  the  court  did 
have  in  mind,  in  the  above  language.  It  was 
probably  referring  to  a  case  where  there  it 
some  secret  agreement  between  the  debtor  and 
the  mortgage  creditors,  dispensing  with  the 
obligation  of  the  defeasance  clause,  so  that 
the  mortgage,  on  its  face,  does  not  express 
the  real  agreement  between  the  parties. 
There  is  nothing  in  this  case  to  show  that 
the  mortgage  was  not  a  bona  fide  attempt  to 
secure  pre-existing  indebtedness.  Its  effect, 
in  view  of  the  impossibility  and  improba- 
bility that  the  corporation  could  ever  redeem 
the  property,  was  necessarily  to  transfer  the 
property  to  a  trustee,  who  should  sell  it,  and 
distribute  the  proceeds  as  an  assignee  under 
a  common- law  assignment  would.  But  it  is 
not  shown,  and  we  cannot  infer,  that,  if  the 
corporation  or  any  attaching  creditor  had  seen 
fit  to  redeem  the  property  by  paying  the  debts 
secured  by  the  mortgage,  there  would  have 
been  resistance  on  the  part  of  any  secured 
creditors  to  an  enforcement  of  this  right  se- 
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cured  by  the  mortgage.  We  are  very  clear, 
ander  the  cases  cited,  that  in  Michigan  the 
mortgages  are  yalid. 

Objection  is  made  that  the  mortgages  were 
not  authorized  by  the  directors  and  stock- 
holders, as  given.  It  seems  to  us  that  they 
are  quite  within  the  resolution  passed  by  the 
stockholders.  The  recital  in  tne  resolution 
made  the  consideration  for  giving  the  mort- 

gage  the  advancing  of  the  additional  $8,000 
y  Mrs.  Long,  to  assist  the  corporation,  and 
the  agreement  to  advance  $1,000  more,  when 
required.  The  other  $1, 000  was  not  required 
by  any  one  connected  with  the  corporation, 
and  it  cannot  be  said;  therefore,  that  she  did 
not  comply  with  her  full  contract,  entitling 
her  to  the  mortgage.  The  resolution  author- 
ized the  secretary  and  treasurer  to  secure  any 
and  all  other  creditors  by  mortgages  subject 
to,  and  subsequent  to,  the  mortgage  to  Mrs. 
Long.  It  is  said  that  this  required  a  mort- 
gage which  should  secure  all  other  creditors. 
We  do  not  think  so.  It  was  evidently  the  in- 
tention to  give  the  right  to  secure  any  other 
creditors,  the  word  **  and'*  having  the  meaning 
of  ''or,"  in  that  connection. 

2.  We  now  come  to  the  question  whether 
the  fact  that  Harry  and  W.  J.  Lonp:,  di- 
rectors, were  interested  as  guarantors. and  in- 
dorsers  upon  moat  of  the  notes  secured  by  the 
mortgages,  and  were  directors  and  stock- 
holders in  the  corporation,  and  as  such  voted 
to  give  the  mortgages,  renders  the  mortgages 
Invalid.  The  question  has  been  directly 
decided  by  the  supreme  court  of  Michigan 
against  the  contention  of  the  complainants. 
In  the  case  of  Bank  cf  Montreal  v.  The  J.  E, 
PotU  Salt  d  LumJb&r  Go,,  90  Mich.  845,  mort- 
gages which  secured  directors,  given  by  an 
insolvent  corporation,  were  held  to  be  valid. 
Said  the  supreme  court  (Montgomery,  </.); 
"Nor  is  the  law  of  this  state  that,  as  soon  as 
a  corporation  becomes  insolvent,  the  directors 
of  the  corporation  become  trustees  for  all  the 
creditors  alike,  in  such  sense  as  to  prevent 
their  giving  valid  security  by  way  of  pref- 
erence to  one  of  the  directors  or  stockholders. 
We  are  aware  that  the  decisions  of  the  various 
states  are  not  uniform  as  to  this  question,  and 
that  a  number  of  very  eminent  text- writers 
have  deprecated  a  state  of  the  law  which 
admits  of  such  preferences.  But,  to  adopt 
the  language  of  Dillon,  t/.,  in  BueU  v.  Buck- 
ingham, 16  Iowa,  284,  85  Am.  Dec.  516,  this 
condition  of  ttie  law  'may  constitute  a  good 
legislative  reason  for  giving  priority  to  out- 
side creditors,  but  the  legislature  must  fur- 
nish the  remedy. '  In  the  case  referred  to,  it 
was  held  that  being  an  officer  of  the  corpora- 
tion did  not  deprive  Buell  of  the  right  to 
enter  into  competition  with  other  cr^itors 
and  run  a  race  of  diligence  with  them.  See 
also,  Hallam  v.  Indianola  Hotel  Co.  66  Iowa, 
179 ;  Garritt  v.  BwrlingUm  Plow  Go,  70  Iowa, 
697,  69  Am.  Rep.  461 ;  Smith  v.  Skeary,  47 
Conn.  64 ;  Gatlin  v.  Bagle  Bank  of  New  Uaven, 
6  Conn.  288 ;  Gentral  R,  <t  Bkg.  Co.  of  Georgia 
▼.  Glaghom,  1  Speers,  Eq.  645 ;  Planters  Bank 
ef  FarmviUe  v.  Whittle,  78  Va.  789 ;  Leavitt 
▼.  Oxford  d  G.  Silver  Min.  Go,  8  Utah.  265 ; 
WhitweU  V.  Warner,  20  Vt.  444«;  Holt  v. 
Bennett,  146  Mass.  487 ;  Twin-Lick  Oil  Go.  of 
West  Virginia  v.  Mwrbury,  91  U.  S.   687.  28 

28  L.  R.  A. 


L.  ed.  828 ;  Wilkinson  v.  BauerU,  41  N.  J. 
Eo.  685." 

To  the  cases  cited  in  the  above  opinion  may 
be  also  added  Hille  v.  StockweU  db  D.  Fur- 
nitwre  Go.  28  Fed.  Rep.  482 ;  Taylor  County 
Gt.  V.  Baltimore  dk  0.  R,  Go.  85  Fed.  Rep. 
161 :  Gould  V.  IdUle  Bock,  M.  K  dh  T.  R.  Co. 
52  Fed.  Rep.  680 ;  StraUon  v.  AUm,  16  N. 
J.  £q.  288 ;  Duncomb  v.  New  York  d  H.  B. 
Co.  84  N.  Y.  190. 

Several  cases  have  been  cited,  some  of  them 
decisions  of  circuit  courts  of  the  United 
States,  in  which  it  has  been  held  that,  while 
it  is  lawful  for  a  corporation  to  prefer  cred- 
itors, it  is  not  equitable  or  permissible  for 
directors  of  a  corporation  to  prefer  them- 
selves, even  if  they  are  bona  fide  creditors, 
because  they  are  trustees.  It  may  be  conceded 
that  the  trust  relation  justifies  and  requires 
courts  of  equity  to  subject  preferences  oy  an 
insolvent  corporation  of  its  own  directors  to 
the  closest  scrutiny,  and  places  Uie  burden 
upon  the  preferred  director  of  showing,  be- 
yond question,  that  he  had  a  bona  fide  debt 
against  the  corporation ;  but  we  do  not  see 
why,  if  a  corporation  may  prefer  one  credit!^ 
over  others,  it  may  not  prefer  a  director  who 
is  a  bona  fide  creditor.  Preferences  are  not 
based  on  any  equitable  principle.  They  go 
by  favor,  and  as  an  individual  may  prefer, 
among  his  creditors,  his  friends  and  relatives, 
so  a  corporation  may  prefer  its  friends. 

There  are,  ashas  been  said,  several  decisions 
in  the  federal  courts  upholding  the  opposite 
doctrine,  but  no  such  aecision  has  been  ren- 
dered by  the  Supreme  Court  of  the  United 
States.  The  Supreme  Court  of  the  United 
States,  in  several  cases,  has  held  that  the  sub- 
scriptions of  its  stockholders  are  a  trust  fund 
for  the  payment  of  its  creditors,  in  so  far  that 
the  corporation  may  not  release  stockholders 
from  payment  thereof  (Seovill  v.  Thayer,  105 
U.  S.  148,  26  L.  ed.  968)  ;  but  it  has  as  yet 
not  announced  the  doctrine  that  the  assets  of 
a  corporation  are  a  trust  fund  for  equal  dis- 
tribution among  its  creditors.  For  a  full 
review  of  the  cases,  see  the  opinion  of  Mr. 
Justice  Brewer  in  HoUins  v.  Brierjield  Goal  d 
Iron  Co.,  150  U.  S.  871,  37  L.  ed.  1118  (de- 
cided by  the  Supreme  Court  of  the  United 
Stotes  November  20,  1898) .  That  court  has 
not  announced  the  doctrine  that  a  corporation 
may  not  prefer  one  of  its  creditors,  and  it  has 
not  announced  the  doctrine  that  a  corporation 
may  not  prefer  as  a  creditor  one  of  its  di- 
rectors. In  the  case  of  The  George  T.  Smith 
Middlings  Purifier  Go.  ▼.  McGroarty,  186  U. 
S.  287,  84  L.  ed.  846,  the  Supreme  Court  of 
the  United  States  followed  the  supreme  court 
of  Ohio  in  holding  that  the  assets  of  an  in- 
solvent corporation  were  a  trust  fund  for 
equal  distribution  among  its  creditors ;  but 
they  did  so  expressly  on  the  ground  that  this 
was  the  decision  of  the  supreme  court  of 
Ohio,  founded  on  the  constitution  and  statute 
law  of  that  state  with  reference  to  corpora- 
tions. The  opinion  of  Mr.  Justice  Gray  con- 
tains a  very  broad  intimation  that  there  is  no 
general  equitable  principle  requiring  such 
equal  distribution  among  the  creditors  of  the 
corporation.  All  the  decisions  of  the  Supreme 
Court  of  the  United  States  relied  on  and  re- 
ferred to  as  sustaining  the  view  that  the  bona 
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fide  debt  of  a  director  of  a  corporation  may 
not  be  paid  in  preference  to  the  debt  of  some 
other  creditor  are  cases  where  the  directors 
were  guilty  of  fraud  in  procuring  the  pay- 
ment of  their  own  debts  by  fraudulent  wast- 
ing of  the  assets  to  accomplish  the  preference. 
Such  were  the  cases  of  Drury  v.  Milwaukee  A 
8.  R.  Co.  74  U.  8.  7  Wall.  299,  19  L.  ed.  40; 
KoelOer  v.  Black  River  FaUs  Iron  Go.  67  U. 
8.  2*  Black,  715,  17  L.  ed.  839 ;  Jaekson  v. 
Lvdeling,  88  U.  8.  21  Wall.  616,  22  L.  ed. 
492.    There  is  no  such  element  in  this  case. 


It  has  been  argued  that  upon  this  question 
the  court  should  reach  a  conclusion  as  upon  a 
doctrine  of  general  law,  and  not  be  goFemed 
by  the  decisions  of  the  supreme  court  of 
Michigan.  Whether  this  be  true  or  not.  It 
is  the  duty  of  the  court,  where  the  matter  is 
one  of  doubt,  to  lean  towards  the  decision  of 
the  state  court. 

ne  decree  of  the  court  below  ii  ajfirmed,  at 
the  costs  of  the  appellants. 


VERMONT  SUPREME  COURT. 


MaryB.  BATES, -4rp<., 
E.  W.  HORNER  et  dL 

(65Yt.471.) 

Trustees  of  a  ▼illa^e  in  pnrehasinir  a 
ledg^  of  rock  and  Totin^  to  locate  a 


stone  crusher  there  act  ofliffsially*  sad 

are  not  personally  liable  to  one  whose  hone  was 
frightened  by  tiie  stone  orusber,  where  they  did 
not  participate  as  laborers,  operatives,  or  super- 
intendents In  settinff  up  and  operadnff  the  croab- 
er. 

(May  2S,  1808.) 


NOTB—Perwmal  UoZHZify  of  "MohMoay  qffieert  for 

neoUoence^ 
"L  Nature  of  their  office, 
2.  CapacHy  in  uiMcti  liable. 
8.  Dutitertq[uiTed  of  them, 
i.  MinisterUjl  duties. 
6b  FoundaiUm  of  VabQity. 
8.  Principles  exempting  from  lidMMfft 

a.  Oeneral.. 

b.  Error  of  judgmenL 

c.  Matters  of  discretion* 

d.  Necessity  of  funds. 

e.  Order  of  thecourL 

7.  Necessity  of  notice, 

a.  To  officers, 

b.  To  land  ovmers, 

8.  PHncipZM  nurf  ainina  liotilittiL 

9.  State  decisions. 

10.  For  acts  of  predecessors  or  sueeessofB, 

11.  Fnractsof  employis, 

12.  Adjoining  toums. 
18.  CaruOs, 

14.  OriminalUahHity, 

].  Nature  of  their  office. 

Road  supervisorB  are  pubJio  oflScers  and  not  mere 
accents  of  the  county  commissioners.  Anne  Arundel 
County  Oomrs.  y.  Durali,  54  Md.  860, 80  Aol  RepJ88. 

Hiirhway  surveyors  are  public  officers,  wliose 
duties  and  authority  are  prescribed  by  statute,  and 
are  not  by  statute  agents  of  their  towns.  White  v. 
PhiUipsitoQ.  10  Met.  108;  Walcott  v.  Swampsoott,  1 
Allen,  101;  Barney  v.  Lowell,  98  Mass.  670. 

In  Bates  v.  Rutland,  9  L.  R.  A.  868, 8S  Yt.  178 
street  commissioners  were  held  public  officers  and 
not  asrents  or  servants  of  the  municipality. 

Tbeir  powers  and  duties  being  prescribed  by 
statute  are  independent  of  the  town,  and  cannot 
be  directed,  controlled,  or  removed  by  the  town, 
and  the  officers  are  not  amenable  to  the  town  for 
the  manner  in  which  they  discharge  the  trust  re- 
posed in  them  by  law,  nor  can  the  town  exercise 
any  right  of  selecting  the  servants  or  agents  by 
whom  surveyors  shall  perform  their  work.  Wal- 
cott V.  Swampsoott,  supra;  Waldron  v.  Haverhill, 
143  Mass.  682. 

Highway  commissioners  are  a  quasi  corporation, 
and  suit  by  or  against  them  should  be  brought 
In  their  official  and  not  in  their  individual  names. 
Lang  V.  Soifell,  88  111.  App.  824:  iiutland  Highway 
Oomrs.  V.  Dayton  Highway  Comrs.  60  111.  68. 

No  execution  should  issue  against  highway  com- 
missioners, they  being  a  municipal  corporation. 
23  L.  H.A. 


Lange  t.  Soifell,  supra;  B^ansas  y.  Juntgeo,  84  HL 
800 

2.  CapaciJby  in  uihJUSh  lUMe, 

As  public  officers  acting  for  the  public  alonei 
they  are  exempt  from  personal  liability,  but  if  en- 
gaged in  snedal  employment  with  duties  of  a  mors 
private  character  concerning  individuals,  as  well 
as  the  public,  they  are  liable  to  private  actiona. 
Robinson  ▼.  Rohr,  2  L.  R.  A.  888, 78  Wis.  486. 

They  must  act  as  Independent  public  offioera,  and 
not  as  tbe  agents  of  the  corporation.  Conrad  v. 
Ithaca  VillHge  Trustees,  18  N.  Y.  158;  Hiokok  t. 
Plattsburgh  Village  Trustees,  reported  In  note,  li 
N.  Y.  168. 

The  responsibility  for  repairs  in  highways  in  gen- 
eral rests  upon  the  officers  individuaUy  having 
charge  thereof,  and  not  upon  the  townships.  Leoni 
Twp.  V.  Taylor,  20  Mich.  168;  Marathon  Twpt.  t« 
Oregon  Twp.  8  Mich.  879. 

The  civil  remedy  for  miscondnot  in  office  Is  ra> 
stricted,  and  depends  exclusively  upon  the  natare 
of  the  duty  which  lias  been  violated.  Wilson  v. 
New  York,  1  Denio,  6I»,  43  Am.  Dec  719L 

8.  Duties  required  of  Vhem, 

Oommissionera  of  highways  are  charged  with  tbe 
duty  of  acting  with  vigilance  and  watchfulness  tn 
ascertaining  tbe  condition  of  the  highways,  and 
they  must  exercise  proper  care  in  their  mainte- 
nance in  a  reasonably  safe  condition  for  all  ordi- 
nary tra«'eL    Embler  v.  Wallkill,  67  Hun,  884. 

A  reasonable  degree  of  watchfulness  In  asoeiw 
taining  the  condition  of  their  roads  and  prevent- 
ing their  dilapidation  is  ail  that  is  required  by  law 
of  highway  commisslonors.  Hicks  v.  iJhafTee.  IS 
Hun,  293,  where  an  InsptHstion  of  a  bridge  failed  to 
disclose  a  defect,  which  nothing  but  the  total  r^ 
moval  of  the  bridge  could  have  shown. 

To  the  same  effect.  Barton  v.  Ssrracuse.  88  N.  Y. 
87;  McCarthy  v.  Syracuse,  48  N.  Y.  194;  Hover  v. 
Barkhuof,  44  N.  Y.  118;  Bostwick  v.  Barlow,  14 
Hun,  177. 

Such  degree  of  watchfulness  extends  to  ascerw 
taining  the  condition  of  the  structure  from  time 
to  time  and  preventing  the  same  from  becoming 
dilapidated  or  obstructed.  McCarthy  v.  Syraouss, 
46  N.  Y.  196. 

They  must,  with  reasonable  care  and  fidelity.  di§> 
charge  tbe  duties  they  have  solemnly  sworn  to 
perform.   Hover  v.  Barkhoof ,  supni. 

They  are  bound  to  make  repairs  and  remove  ol^ 
structions  interrupting  and  impeding  tralBo.  Qiif- 
flth  V.  Follett,  20  Barb.  6^ 


See  also  31  L.  R.  A.  174;  45  L.  R.  A.  79;  47  L.  R.  A.  752. 
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APPEAL  Irf  plaintiff  from  a  judgment  of 
the  Rutland  County  Court  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendants'  negligence.  Af" 
firmed. 

The  facts  are  stated  in  the  opinion. 

MtMTt,  Georgpe  £•  I«awrei&ee  and  J. 
C.  Baker  for  appellant. 

Me»9n,  Butler  Sa  Moloney  for  appel- 
lees. 


Start,  Jl,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  evidence  tended  to  show 
that,  wnile  she  was  riding  in  the  village  of 
Rutland,  her  horse  became  frightened  and 
unmanageable  by  reason  of  the  appearance 
and  noise  caused  by  the  operation  of  a  stone 
crusher,  located  partly  on  the  land  of  one 
Engram,  and  partly  within  the  boundaries 
of  the  hij^hway,  and  a  little  beyond  the  vil- 
lage limits ;  that  the  horse,  by  reason  of  be- 


A  person  aaramtaff  the  duties  and  powers  of  a 
pubUcoflloerby  ooDtraot  with  tbe  state  becomes 
responsible  for  special  damage  occasioned  by  bis 
nejrliffeDoe.  Kobinsoa  v.  Chamberlain,  84  N.  T. 
88e,90  Am.  Deo.  718;  Fulton  F.  Ins.  Go.  v.  Baldwin, 
87  N.  Y.  MS;  Johnson  v.  Balden,  47  N.  Y.  180: 

They  are  reqaired  to  direct  the  work,  to  make 
repairs,  as  determined.  MoOordv.  Hiffb,84  Iowa, 
886;  Laoour  v.  New  York,  8  Doer,  406;  Lloyd  v.  New 
York,  6  N.  Y.  809,  65  Am.  Deo.  847:  Camden 
V.  Mulford,  26  N.  J.  L.  66;  Rochester  White  Lead  Co. 
T.  Bochester,  8  N.  Y.  406, 68  Am.  Deo.  816. 

Surve)  ors  of  hlsrhways  have  a  ricrht  to  remove 
soil  or  flravel  from  one  part  of  thehiirhway  to  an- 
other,  for  the  making  of  a  public  road  and  fort-he 
repair  of  the  same,  so  as  to  make  it  safe  and  oon- 
▼enient  for  public  travel  without  liability  to  the 
owner  of  the  soil.  Denoiston  v.  Clark,  125  Mass. 
21(1;  Adams  v.  Emerson,  6  Pick.  56;  Phillips  v.  Bow- 
en,  7  Gray,  21;  Barr  v.  Leicester,  181  Mass.  241; 
Jackson  v.  Hathaway,  15  Johns.  447,  8  Am.  Dec. 
SB3;  Fish  v.  Rochester, 6  Paige,  208, 8  L.  ed.  881;  Bis- 
sell  r.  Collios,  28  Mich.  277,  15  Am.  Bep.  217:  Bax- 
Bter  V.  Winooskl  Turap.  Co.  22  Vt.  114,  62  Am.  Dec 
84;  Cole  v.  Drew.  44  Yt.  49,8  Am.  Bep.  868:  Chapin 
V.  Sullivan  Railroad,  89  N.  H.  664, 75  Am.  Dec.  287; 
Aldrich  v.  Drury,  8  B.  L  554,  5  Am.  Bep.  624;  New 
Haven  v.  Sargent^  88  Cono.  50. 9  Am.  Bep.  860. 

In  Hovey  v.  Mayo,  48  Me.  822,  the  right  was  ex- 
tended to  the  removal  of  soil  from  one  highway  to 
another  within  their  Jurisdiction. 

If  the  authority  of  a  public  officer  to  act  is  defined 
by  statute,  all  who  contract  with  him  will  be  pre- 
sumed to  know  the  extent  of  his  authority  and 
cannot  allege  Ignorance  as  a  ground  for  charging 
him  with  excessive  daty  or  authority,  unless  such 
officer  knowingly  mislead  the  other  party.  New- 
man V.  Sylvester,  42  Ind.  106. 

A  commissioner  obesing  the  demands  of  a  valid 
statute  is  not  liable  in  damages  for  the  error  of 
aaseesoTS.    Hampton  v.  Hamsber,  86  N.  Y.  S.  R.  841, 

They  have  no  authority  .excepting  as  to  highways 
and  roads  upon  land.    Austin  v.  Carter,  1  Mass.  281. 

The  duty  imposed  upon  such  offlcrs  should  be  a 
personal  one,  and  not  only  one  which  he  is  under 
obligation,  but  clothed  with  ability,  to  perform 
both  in  the  means  furnished  to  him  and  the  legal 
authority  to  act  irrespective  of  superior  officers. 
Nowell  V.  Wright  8  Allen,  166,  80  Am.  Dec.  62. 

The  General  Statutes  of  Maseachnsetts,  chap.  44, 
9  8,  give  surveyors  of  highways  authority  to  re- 
move obstructions  such  as  buildings  upon  a  high- 
way.  Morrison  v.  Howe,  Morrison  v.  Clemence, 
120  Ma9S.  665. 

In  an  action  of  trespass  against  the  commission- 
ers of  a  highway  for  the  alteration  of  a  road,  it  was 
held  that  the  act  of  such  commissioners  in  laying 
out  the  same  was  not  a  special  and  statutory  au- 
thority, and  that,  therefore,  it  must  appear  by  the 
proceedings  or  by  proof  aliunde  that  they  had 
Jurisdiction.   MiUerv.  Brown,66N.  Y.888. 

4.  Minigte/ridl  dvlies. 

Tbe  work  of  repairing  highways  is  ministerial. 
Harris  v.  Carson,  40  HL  App.  147. 
Where  ministerial  duties  are  cast  upon  officers 
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exercising  Judicial  functions,  the  violation  of  suoh 
ministerial  duty  being  absolute,  certain,  and  im- 
perative incurs  a  dvil  responsibility.  Wilson  v. 
New  York,  1  Denlo,  665,  48  Am.  Dec.  719;  Bochester 
White  Lead  Co.  t.  Bochester,  8  N.  Y.  468.  68  Am. 
Dea  816:  Hutson  v.  New  York,  5  Sandf.  889;  Peck 
V.  Batavia,  82  Barb.  684;  Olmsted  v.  Dennis,  77  N. 
Y.  878;  Pleroy  v.  Averill,  87  Hun,  861;  White  t. 
Phillipston,  10  Met.  109;  Harris  v.  Carson.  «ui»ra; 
McCord  V.  High,  24  Iowa,  886;  Lacour  v.  New  York, 
8  Duer,  406;  Lloyd  v.  New  York,  5  N.  Y.  869, 65  Am. 
Dec.  847;  Camden  v.  Mulford,26  N.  J.  L.  66:  Teamey 
v.  Smith,  86  111.  891;  Mills  v.  Brooklyn.  82  N.  Y.  489; 
Bobinson  v.  Bohr,  2  L.  B.  A.  866, 78  Wis.  486;  Hover 
V.  Barkhoof,  44  N.  Y.  118. 

Bven  though  by  the  Act  of  1881,  chap.  96, 1 81,  a 
city  was  declared  not  liable.  Pieroy  v.  Averill, 
suprck 

For  the  neglect  of  an  imperative  duty  there  is  a 
civil  liability.  Adsit  v.  Brady,  4  HUl,  680,  40  Am. 
Dec.  805;  Shepherd  v.  Lincoln.  17  Wend.  2S0:  Bob- 
inson V.  Chamberlain.  84  N.  Y.  897,  90  Am.  Dec.  718; 
Fulton  F.  Ins.  Co.  v.  Baldwin,  87  N.  Y.  648:  Hicks  v. 
Dom,  42  N.  Y.  47, 68. 

They  must  discharge  their  ministerial  duties  in  a 
careful,  prudent  manner,  without  infringing  oo 
the  rights  of  others,  or  unnecessarily  injuring 
them.  Hicks  v.  Dom  and  Bochester  White  Lead 
Ca  V.  Bochester,  sui^ra;  Bobinson  v.  Chamberlain, 
84  N.  Y.  889,  90  Am.  Dea  718;  Barton  T.  Syracuse, 
86  N.  Y.  57. 

The  general  principle  is,  that  where  a  duty  of  a 
ministerial  character  is  imposed  by  law  upon  a 
public  officer  or  corporation  a  negligent  omisBlon 
to  perform  the  duty  creates  a  liability  on  the  part 
of  such  officer  or  corporation  for  the  damages 
which  individuals  may  sustain  by  reason  of  suoh 
omission,  and  that  such  liability  may  be  enforced 
in  a  dvil  action  by  the  injured  party.  McCarthy 
V.  Syracuse,  46  N.  Y.  196. 

When  authorized  by  law  to  exercise  a  merely 
mlnisteria]  act  within  a  certain  limit,  he  must  obey 
the  law  to  the  letter,  otherwise  he  violates  it. 
Allen  V.  Com.  88  Va.  94. 

A  ministerial  officer  charged  by  statute  with  an 
absolute  and  certain  duty,  is  liable  for  negligence. 
Clark  V.  Miller,  54  N.  7. 628. 

Even  though  he  refrained  from  action  upon  the 
honest  belief  that  the  statute  charging  such  duty 
was  unconstitutionaL    IZ>id. 

The  act  of  a  public  officer  in  changing  the  cross- 
ing of  a  stream  is  ministerial  in  Its  nature,  and  it  is 
his  duty  to  perform  it  so  as  not  to  injure  others. 
McCord  V.  High.  24  Iowa,  886. 

Persons  with  Judicial  functions  exercising  minis- 
terial acts  are  liable  for  damages  for  neglect.  Fer- 
guson V.  Earl  of  Klnnoull,  2  Clark  &  F.  26L    ' 

6^  VovmtUAion  of  tloZKKtv* 

Duty  and  responsibility  go  along  with  power  and 
opportunity.    Harris  v.  Carson,  40  III.  App.  147. 

A  public  officer  who  is  bound  to  do  for  othen 
that  which  is  beneticia]  to  them  must  so  perform 
it.  Mason  t.  Fearson,  60  0.  S.  9  How.  248,  18  L.  ed. 
125. 
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cominff  so  frightened  and  immaDageable, 
went  aown  an  embankment,  overturned  the 
carriage,  and  severely  injured  the  plaintiff. 
The  plaintiff's  evidence  also  tended  to  show 
that  the  stone  crusher,  as  erected,  located, 
and  operated,  was  a  public  nuisance  to  trav- 
elers upon  the  highway,  and  that  the  defend- 
ants had  to  do  with  its  location,  erection, 
and  operation  on  that  occasion.  The  right 
to  maintain  and  keep  in  repair  the  streets 
and   highways   in  tiie   territory    embraced 


Neffliffenoe  is  the  gist  of  the  aodon.  Wanren  v. 
dement,  Zi  Hun,  472. 

It  is  not  neoessary  to  shofr  that  such  ofSoer  aoted 
willfully  or  maUcloasly.  Olmsted  v.  Dennis,  77  N* 
Y.  880:  Day  v.  Grossman.  1  Hun,  970;  Warren  v. 
Clemen r,  guvrcu 

NeRrll^enco  may  be  predicated  of  an  omfaslon  to 
perform  a  duty  enjoininir  personal  supervision  and 
care,  as  weU  as  of  an  improper  performance  of 
such  daty.    Bostwick  v.  Barlow,  14  Hun,  177. 

The  controlling  element  in  the  question  of  such 
liability  is,  that  the  act  complained  of  was  a  mis- 
feasance. Nowell  V.  Wright,  8  Allen,  Ittl,  80  Am. 
Dea  9Z;  Bell  v.  Joaselyn,  8  Gray,  800,  88  Am.  Dec 
741. 

Their  liability  depends  upon  the  powers  con- 
ferred and  the  duties  imposed  upon  them,  and  the 
means  at  their  command  to  perform  such  duties. 
House  V.  Montgomery  Ck)unty  Comrs.  60  Ind.  680, 
28  Am.  Bep.  667;  Perry  v.  Bamett,  66  Ind.  609. 

A  violation  of  the  duty  impoeed  by  statute  must 
be  shown.   Smith  t.  Wright,  S7  Barb.  60. 

The  question  in  ail  cases  is.  What  was  the  par- 
ticular nature  of  the  office  or  agency  held  by  the 
defendant,  and  how  far  his  personal  responsibility 
attached  in  reference  to  the  matter  complained  of 
as  causing  the  injury.  Nowell  v.  Wright,  8  Allen, 
166, 80  Am.  Dec.  6& 

The  belief  of  the  commissioners  that  they  have 
exercised  and  used  all  means  necessary,  or  in  the 
sufficiency  of  the  structure,  is  of  no  consequence 
or  materiality  in  a  defense  to  such  action.  Hover 
▼.  Barkhoof ,  44  N.  Y.  11& 

And  it  matters  not  that  such  belief  controverts 
any  qnestion  of  mala  JUies  or  malice,  the  question 
being  negligence  or  no  negligence.   iMd. 

Where  the  Imue  is  negligence,  motives  of  good 
faith  are  immaterial,  ibid.;  Bobinson  v.  Rohr,  2 
L.U.A.866,  78  Wis.  486. 

The  question  is  one  for  the  Jury.  Stack  v.  Bangs, 
6  Lans.  888. 

6.  Priitc(p2«8  exempting  frtym  UcUHUty, 
a.  QeneralL 

The  principle  giving  the  public  the  right  to  enter 
upon  land  adjoining  the  highway,  doing  as  little 
damage  as  possible,  and  to  remove  an  obstruction, 
is  applicable  to  the  case  of  the  highway  surveyor. 
Johnson  v.  Dunn,  184  Mass.  522,  where  such  obstruc- 
tion caused  the  highway  to  be  flooded. 

In  Sutton  V.  Clarke.  6  Taunt.  20,  it  was  held  that 
they  were  not  liable  to  an  action  where  tbere  was 
no  emolument  for  their  services,  in  the  absence  of 
malice  where  they  aoted  to  the  best  of  their  skill 
and  diligence,  and  upon  the  best  Information  they 
could  procure. 

Whenever  a  person  sued  sets  up  a  defense  that  be 
was  an  officer  of  the  government,  acting  under 
color  of  law,  it  plainly  devolves  upon  him  to  show 
that  tbe  law  which  he  invokes  authorized  the  par- 
ticular act  in  question  to  be  done,  and  that  he 
acted  in  good  faith.  Flanders  v.  Tweed,  88  U.  S.  16 
WaU.  604,  21  L.  ed.  888;  Bobinson  v.  Bohr,  2  L.  B.  A. 
866,  78  Wis.  4801 

He  must  show  that  his  acts  were  necessary  for 
the  construction,  repair,  or  preservation  of  the 
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within  tbe  limito  of  the  village  of  Rutland 
is  given  to  the  village  bj  its  charter,  and 
the  regular  officers,  elected  by  the  Tillage, 
having  control  of  such  mainteDance  and  re- 
pair, are  a  president  and  eight  trustees.  Tbe 
trustees  are  authorized  by  the  charter  to  ap- 
point a  street  commissioner,  and,  by  the 
charter,  it  is  made  tbe  dutv  of  the  street  com- 
missioner to  superintend  the  construction  and 
repair  of  streets,  walks,  culverts,  sewers,  and 
drains,  subject  to  the  authority  and  direction 


road,  and  that  the  work  was  done  at  ffae  proper 
place.  Conwell  v.  Bmrie,  4  Ind.  209,  a  case  of  dam- 
age  sustained  through  the  oonstruoiion  of  a  co^ 
vert 

His  actions  must  be  within  the  scope  of  his  au- 
thority, in  order  to  free  him  from  liability.    Ihtd. 

He  must  exercise  his  powers  bona  fide,  and  In  a 
proper  discharge  of  his  duty  to  the  pubUa    IMcL 

If  the  acts  are  done  within  the  scope  of  his  au- 
thority, they  do  not  become  illegal  by  reason  of  tiM 
motive  influencing  them.  Benjamin  v.  Wheeler, 
8  Gray,  409:  Denniston  v.  Clark,  125  Mass.  216;  Opbara 
V.  Marsh,  128  Mass.  646. 

The  duties  of  every  public  officer  charged  wtth 
having  public  work  done  to  be  paid  for  by  pablle 
money,  is  to  take  care  that  tbe  work  is  performed 
on  terms  most  advantageous  to  the  publia  State 
V.  Kern,  51 N.  J.  L.  250. 

If  such  officers  exercise  reasonable  diligenoe  and 
effort,  no  willful  failure,  neglect,  or  refusal  to  di^ 
charge  bis  duty  can  be  imputed  to  him.  Parker  v. 
State, »  Tex.  App.  878;  Moore  v.  State,  27  Tex.  Appb 
489. 

There  is  no  duty,  however,  imposed  upon  hfgl^ 
way  commissioners  to  use  their  own  persoaal  ex- 
ertions to  repair  or  to  guard  the  defects,  by  means 
of  information  as  to  the  defects.  Lament  t. 
Height,  44  How.  Pr.  1. 

Commissioners  were  held  to  be  exempt  from  pri- 
vate action,  not  being  a  corporation  and  having  no 
corporate  funds.    McKenxle  v.  Chovin,  1  MoMuU. 

They  are  not  liable  for  consequential  Injuriee  re- 
sulting from  an  act  within  their  authority.  Bol- 
ton V.  Crowther,  4  DowL  ft  B.  195, 2  Bam.  ft  CL  TOJ!* 
a  case  of  negligence  under  Turnpike  Act. 

The  injuries  must  not  be  consequentlaL  EtasS 
Biver  Oas  Light  Co.  v.  Donnelly,  93  N.  Y.  56L 

There  is  no  liability  when  the  injury  la  not  proxi- 
mate or  consequent  upon  tbe  defendant's  act*  Day 
v.  Crossman,  1  Hun,  570, 4  Thomp.  ft  C.  124. 

No  private  action  for  want  of  repairs  will  He 
against  a  commissioner  of  a  dIstrioL  McKenzie  v. 
Chovin,  supra. 

When  the  surveyor  has  aoted  in  good  faith,  the 
land  owner's  remedy  is  against  tbe  township  trua- 
tees,  under  1  Uev.  Stat.  1876, 1 16,  p.  868.  SpiUnogle 
V.  Ward,  64  Ind.  80,  following  McOsker  v.  fiurreU, 
55  Ind.  426. 

Where  a  village  charter  made  a  village  a  separate 
road  district  with  Its  trustees  as  commissioners  uf 
highways,  with  powers  similar  to  town  oommis- 
sioners,  it  was  held  that  they  were  not  independent 
public  officers  but  agents  of  tbe  vlUagei.  Weed  t. 
BallstonSpa,  78  N.  Y.  889. 

b.  Error  ofjudameriL 

Ministerial  and  other  public  officers,  thoogli  net 
employed  in  the  ordinary  administration  of  Justioei. 
when  called  upon  by  law  to  exercise  a  delltienita 
Judgment,  are  not  responsible  for  mere  errors  of 
Judgment  In  the  absence  of  corruption  or  malice. 
Austin  V.  Bichardson,  1  Gratt.827:  Allen  v.  Com.  68 
Ya.  94;  State  v.  Kern,  51 N.  J.L.  2B9;  State  v.  StarW 
up,  80  N.  J.  L.  428. 

If  such  officers*  aols  are  within  their  Jnrisdlotloii, 
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of  the  trustees.  By  an  ordinance  adopted  by 
the  village,  it  is  made  the  duty  of  the  trust- 
ees to  appoint  a  street  commissioner,  who 
shall  hare  in  charge  the  building  and  repair- 
ing of  all  streets  and  sidewalks  4n  the  vil- 
lage, the  purcbasinff  of  material,  and  pro- 
curing of  labor,  under  the  direction  of  the 
trustees ;  and  it  is  provided  that  all  highway 
money  shall  be  expended  by  orders  drawn  in 
favor  of  the  street  commissioners.  The  de- 
fendants were,  at  the  time  of  the  injury  com- 


plained of,  trustees,  and  had  been,  with  one 
other,  appointed  by  the  president,  a  street 
committee  of  the  trustees.  The  trustees  pur- 
chased stone  to  be  crushed  for  use  upon  the 
streets  and  highways  of  the  village,  taken 
from  the  ledge  where  the  crusher  was  set  up 
and  operated.  It  was  conceded  in  argument 
that  the  trustees  voted  to  locate  the  stone 
crusher  at  the  ledge. 

The  case  of  Bates  v.  Rutland,  «2  Vt.  178. 
9  L.  R.  A.  868,  was  an  action  in  which  the 


exercised  with  an  honesty  of  parpose,  with  an  in- 
tention of  avoiding  unnecessary  injury,  there  is  no 
personal  liability  for  an  error  in  Judgment  in  the 
selection  of  location,  or  the  mode  of  construction. 
Smith  V.  Gould,  50  Wis.  S81.  a  case  of  construction 
of  a  diteh  to  preserve  the  highway  under  Wis.  Bev. 
Stat.  1 1236. 

Malice,  oppression,  or  arbitrary  action  must  be 
abown.  Green  v.  Swift,  47  Gal.  590,  a  case  of  a  navi- 
gable river. 

When  bound  onder  penalty  to  act,  and  that  upon 
their  own  Judgment  in  mattprs  some  whereof  are 
quasi  Judicial  it  is  unjust  and  contrary  to  public 
policy  to  hold  them  liable  for  an  error  of  Judgment. 
McOsker  v.  Burroll,  65  Ind.  425. 

A  supervisor  acting  within  the  scope  of  his  au- 
thority, in  good  faith,  is  not  liable  to  an  action  in 
his  natural  capacity  for  acts  done  In  his  official 
capacity.    IMd. 

If  hJs  opinion  is  honest,  he  will  not  be  liable  even 
though  it  be  erroneous.    Ibid, 

To  the  same  effect  are  Guter  v.  Harrison,  6  Blackf . 
138;  Boyd  v.  Blaisdell,  15  Ind.  78;  Gonwell  v.  Bmrie, 
4  Ind.  806. 

0.  Matten  o/  dfseretfon. 

The  best  Judgment  and  discretion  must  be  used, 
and  though  punishable  for  their  corrupt  acts,  yet 
they  are  not  civilly  liable  for  the  execution  of  the 
trust  reposed  in  them.  Wilson  v.  New  York,  1 
Denio,  506, 48  Am.  Deo.  719. 

Where  their  powers  are  discretionary  to  beexer* 
ctoed  or  withheld  according  to  the  offlcer*s  own 
views  of  necessity  and  propriety,  they  are  Judicial, 
and  he  will  be  exempt  from  responsibility  for  the 
motive  influencing  him,  and  the  manner  of  per- 
formance. Jbid.;  Cole  v.  Medina  Village  Trustees, 
27  Barb.  818;  Peck  v.  Batavia,  8K  Barb.  834.  But  see 
HcCord  V.  High.  84  Iowa,  886. 

Where  the  discretiouaryacts  were  done  honestly, 
even  though  injury  resulted,  highway  commission- 
ers were  held  not  liable  for  negligence,  malice  or 
wantonness  not  being  shown.  Yealy  v.  Fink,  43 
Pa.  812,  88  Am.  Dec  666;  a  case  of  damsges  to 
water  rights  caused  by  the  construction  of  a  cause- 
way instecu)  of  a  bridge. 

Commissioners  are  not  liable  for  acts  done  within 
the  scope  of  their  authority,  no  malice  beiogshown. 
Burton  v.  Fulton,  40  Pa.  151. 

Such  officers  are  not  liable  for  an  act,  the  doing 
of  which  lies  in  their  discretion,  unless  they  act 
with  malice.  Bdwards  v.  Ferguson,  78  Mo.  666: 
Beed  V.  Conway,  80  Mo.  88;  Upham  v.  Marsh.  188 
Mass.  546:  Bay  State  Brick  Co.  v.  Foster,  115  Mass. 
431;  Bennlston  v.  Clark.  185  Mass.  816;  Benjamin  v. 
Wheeler,  8  Gray,  400, 15  Gray,  486;  Burr  v.  Leicesten 
181  Mass.  843;  Morrison  v.  Howe,  Morrison  y.  Clem- 
enoe,  180  Mass.  566;  Johnson  v.  Dunn,  184  Mass.  588; 
Wilson  V.  iiew  York,  Cole  v.  Medina  Village  Trus- 
tees, and  Peck  v.  Batavia,  tupra:  Baker  v.  State, 
87  Ind.  4B5;  McOsker  v.  Burrell,  66  Ind.  486:  Carter 
V.  Harrison,  5  Blackf.  188;  Boyd  v.  Blaisdell,  15  Ind. 
78:  Con  well  v.  Bmrie,  4  Ind.  806;  Teamey  v.  Smith, 
86  UL  891;  Cubit  v.  O'Dett,  51  Mich.  847:  Kendall  v. 
Stokes,  44  l^.  S.  8  How.  1(0,  11  L.  ed«  613:  Allen  v. 
Com.  88  Va.  M;  Laoour  v.  New  York,  8  Duer,  406; 
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Griffith  V.  FoUett,  80  Barb.  680;  Urquhart  v.  Og- 
densburg,  91  N.  Y.  07,  48  Am.  Bep.  665:  Hines  v. 
Lockport,  60  N.  Y.  888:  Mills  v.  Brooklyn,  88  N.  Y. 
489;  Waldron  v.  Berry,  61 N.  H.  186. 

The  exercise  of  good  faith  in  the  use  of  such  dis- 
cretion will  be  presumed.  Garllnghouse  v.  Ja- 
cobs, 88  N.  Y.  897. 

In  all  such  cases  the  question  is,  Did  the  surveyor 
or  officer  perform  the  act  bona  fide  in  the  discharge 
of  his  duty  '*aooording  to  the  best  of  his  abilities.** 
Waldron  v.  Berry,  supra. 

The  discretion  of  a  highway  officer  as  to  how  and 
where  he  wiU  expend  highway  labor  Is  limited  by 
the  rights  of  individuals,  for  a  violation  whereof  he 
is  liable.   Teamey  v.  Smith,  and  Cubit  v.  G^Dett, 

Where,  however,  the  discretion  has  been  exer- 
cised, and  the  improvement  made,  the  duty  to  keep 
in  repair  is  ministerial  and  for  its  neglect  an  action 
of  damage  will  lie.    Hines  v.  i^ockport,  tupra. 

For  mere  incidental  damages,  where  their  acts  are 
exercised  with  dtscretioo,  such  officers  are  not  lia- 
ble.   Bowe  V.  Addison,  84  N.  H.  806l 

AUtw  if  wanton,  malicious,  or  improper.  IbfcL, 
a  case  of  an  improper  bar  across  a  highway. 

The  decision  of  such  commissioners  as  to  what 
constitutes  an  obstruction  In  a  highway  is  conclu- 
sive. Morrison  v.  Howe,  Morrison  v.  Clemenoei 
Denniston  v.  Clark,  and  Johnson  v.  Dunn,  supra. 

And  so  with  respect  to  the  necessity  of  repairs, 
their  motives  not  being  important.  Denniston  v. 
Clark,  and  Johnson  v«  Dunn,  supra. 

The  only  remedy  open  to  the  land  owner  fOr  an 
injury  occasioned  by  their  action,  is  under  the 
statute.    Jbid. 

In  a  case  where  the  surveyor  of  a  highway  took 
material  from  the  body  of  the  same  and  deposited 
it  upon  his  own  land  for  the  purpose  of  lowering 
the  road  at  that  point,  upon  suit  brought  by  adjoin- 
ing owners  for  breaking  and  entering,  the  court 
held  that  the  surveyor  was  not  liable  as  he  acted 
within  the  scope  of  his  power  and  discretion,  his 
decision  that  such  removal  wss  necessary  being 
conclusive  upon  all  parties.  Upham  v.  ]iforsli« 
Morrison  v.  Howe.  Morrison  v.  demence,  and  Bay 
State  Brick  Co.  v.  Foster,  Mupro,  to  the  same  effect. 

Their  Judgment  as  to  the  removal  of  earth  or 
gravel  from  one  portion  of  a  highway  to  another, 
or  to  a  diHerent  road  within  their  Jurisdiction,  is 
also  conclusive  as  to  the  necessity  of  the  action. 
Denniston  v.  Clark,  185  Mass.  816:  Benjamin  v. 
Wheeler.  8  Gray,  409, 15  Gray,  486;  Bay  State  Brick 
Co.  V.  Foster,  115  Mass.  481;  Morrison  v.  Howe,  Moiv 
risen  v.  Clemenoe,  180  Mass.  665;  Burr  v.  Leicester, 
181  Mass.  841. 

Such  officers  were  held  not  liable  for  damage  oc- 
casioned by  the  flow  of  water  on  plalntifr*s  land 
through  the  raising  of  the  grade  of  the  street,  the 
court  holding  that  their  powers  were  Judicial  and 
discretionary.  Wilson  v.  New  York,  1  Denio,  685, 
48  Am.  Dec  719. 

Where  the  members  of  a  common  council  exeiw 
else  a  legal  discretion,  there  is  no  individual  liabil- 
ity, either  dvil  or  criminal,  in  the  absence  of  cor- 
ruption.   Baker  v.  State,  77  Ind.  485. 

The  mere  fact  that  an  officer  is  clothed  with  dl^ 
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plaintiff  souffbt  a  recovery  on  account  of  the 
injury  complained  of  in  this  case;  and  in 
that  case  it  was  held  that  the  officers  by  whom 
the  work  was  being  prosecuted  were,  for  this 
purpose,  public  officers,  and  that  the  Tillage 
was  not  liable. 

The  liability  of  public  officers  to  indiTid- 
uals  for  negligence  in  the  exercise  of  official 
powers  and  the  performance  of  official  duties 
IS  fully  discussed  in  DanieU  v.  Hathawa/y, 
65  Vt.  — ,  and  it  is  unnecessary  to  repeat  what 


is  there  said.  That  case  and  the  cams  thers 
cited  are  sufficient  authority  for  holding  that 
the  defendants  are  not  liable,  proTid^  in 
the  matter  complained  of,  they  were  in  the 
exercise  of>  strictly  official  powers  and  the 
performance  of  slrictlT  official  duties.  In 
the  purchase  of  the  leoge,  and  advising  and 
voting  to  there  locate  the  stone  crusher,  the 
defendants  were  in  the  exercise  of  strictly 
official  powers  and  duties ;  and,  if  they  acted 
without  corruption  or  malice,  they  are  not 


cietloQ  in  the  method  of  perf  ormlnir  his  work  will 
not  render  his  acts  Judicial.  MoCord  v.  Hi^h,  24 
Iowa,  886. 

d.  NecetBtty  of  fundi. 

The  duty  of  surveyors  or  oommisaionersof  high- 
ways with  respeot  to  the  repair  of  the  aame  extends 
only  so  far  as  the  funds  will  allow.  Garlinfirhouse 
V.  Jaoobfl,  29  N.  Y.  287. 

Their  obliiration  is  qaalifled  and  not  absolute,  de- 
pending upon  funds  or  their  means  of  acquiring 
them.  Smith  v.  Wrii^t,  27  Barb.  821;  Flynn  v. 
Hurd,  118  N.  Y.  19;  Galen  v.  Clyde  A  Rose  PL  Road 
Go.  27  Barb.  648;  Hutson  v.  New  York,  6  Sandf .  288. 

If  Buob  oiBoers  have  funds,  or  the  authority  to 
procure  them,  and  nefflect  their  duty,  make  no  ef- 
fort to  procure  them,  they  are  liable  for  damages. 
Warren  v.  Clement,  24  Hun,  472;  Hover  v.  Bark- 
hoof,  44  N.  Y.  118;  Olmsted  v.  Dennis,  77  N.  Y.  882; 
Lament  v.  Haight,  44  How.  Pr.  8;  Hutson  v.  J^ew 
York,  9  N.  Y.  168,  60  Am.  Dec.  626;  Ha«radom  v. 
Raux,  72  N.  Y.  688;  Adsit  v.  Brady,  4  Hill,  680,  40 
Am.  Dec  806;  Garlinghouse  v.  Jacobs,  supra;  Rob- 
inson V.  Chamberlaia.  84  N.  Y.  402, 00  Am.  Dec.  718. 

Highway  oommissionera  are  responsible  civilly 
for  injuries  resulting  from  neglect  if  funds  are  pro- 
vided. People  V.  Esopas  Town  Auditors,  74  N.  Y. 
810;  People  v.  Little  Valley  Town  Auditors,  76  N. 
Y.316. 

Their  liability  is  Individual  for  any  wrong  they 
may  commit  or  for  any  injury  occasioned  through 
neglect,  provided  they  have  funds  sufficient  for 
the  purpose.  People  v.  Little  Valley  Town  Audi- 
tors, supra. 

When  the  means  are  at  hand,  or  under  their  con- 
trol, their  duty  becomes  absolute  and  they  are  li- 
able for  negligence.  Hutson  v.  New  York,  6  Sandf. 
288. 

To  be  liable  they  must  be  provided  with  funds 
by  their  towns,  or  specially  commanded  and  em- 
powered by  the  statute  to  perform  the  work. 
Flynn  v.  Hurd,  and  Galen  v..Clyde  &  Rose  PI.  Road 
Co.  supra. 

The  absence  of  funds  or  the  legal  means  of  pro- 
curing them,  will  excuse  their  liability.  Hines  v. 
Lookport,  60  N.  f.  288. 

Funds  or  the  means  of  acquiring  them  must  be 
proved.    Day  v.  Grossman,  1  Hun,  670. 

The  general  rule  that  the  plaintiff  must  show  ad- 
equate means  in  the  defendant  does  not  apply 
where  the  officer  has  been  guilty  of  misfeasance  to 
the  special  damage  of  the  plaintUT.  Bennett  v. 
Whitney,  94  N.  Y.  802;  Rector  v.  Pieroe,  8  Thomp. 
ft  C.  416  (where  the  plaintifTs  intestate  met  death  by 
beingdrivenoir  the  bridge  in  a  carriage);  Shepherd 
V.  Lincoln,  17  Wend.  260. 

Having  the  necessary  funds  in  hand  or  under 
control,  commlBsioners  are  bound  to  repair  bridges 
that  are  out  of  repair,  they  having  notice  of  their 
condition,  with  reasonable  and  ordioary  care  and 
diligence;tand  if  they  omit  this  duty  they  are  liable 
to  Individuals  who  sustain  special  damage  from 
such  neglect.    Hover  v.  BarkhooC,  44  N.  Y.  118. 

The  commissioners  of  highways  in  the  city  of 
New  York  have  funds  for  the  repair  of  highways 
within  their  control,  orif  not,  have  it  within  their 
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power  to  obtain  them,  and  therefore  their  duty 
becomes  absolute  and  they  are  liable  for  a  negtoot 
thereof.   Hutson  v.  New  York,  6  Sandf.  288. 

A  reasonable  official  diligence  to  obtain  the  fundi 
when  the  power  to  apply  them  is  conferred,  ahoald 
be  shown  in  order  to  Justify  exoneration,  when 
such  commissioners  have  knowledge  of  defects  and 
unsafe  condition  of  roads  or  bridges,  or  the  ap- 
proaches thereto.  Lament  v.  Halght,  44  How.  Pr. 
1;  Warren  v.  Clement,  24  Hon,  472. 

The  neglect  to  acqaire  funds  after  notioe  of  tha 
defect,  or  to  repair  upon  the  town^  credit  where 
he  can  do  so,  will  render  the  oommlasioner  llabla 
Lament  v.  Height,  wprcu 

It  Is  for  the  defendant  to  prove  the  want  of 
means.  Weed  v.  BaUston  Spa.  78  N.  Y.  828;  Adsit 
V.  Brady,  4  Hill,  680, 40  Am.  Dec.  80!i;  Hines  v.  I<ook- 
port,  60  N.  Y.  286;  Brie  v.  Schwingle,  22  Pa.  384,  68 
Am.  Dec  87. 

If  the  defendant  can  show  that  he  baa  no  means 
or  funds  for  repairs,  and  no  power  to  repair  upon 
credit,  he  has  a  good  defense  to  an  action  for  neg- 
ligence. Ghirlinghouse  v.  Jacobs,  29  N.  T.  287; 
Hover  v.  Barkhoof,  supra. 

In  order  to  escape  liability  they  must  not  only 
show  want  of  funds,  but  also  the  use  of  every  en- 
deavor to  obtain  the  same.  Warren  v.  Clement» 
supra. 

Yet  they  have  a  discretion  in  the  application  of 
such  funds.    Garlinghouse  v.  Jacobs,  supra. 

Their  discretion  in  the  dispensation  of  suoh  funds 
extends  to  the  most  urgent  needs,  in  the  exercise 
of  which  they  are  not  liable.  Monk  v.  New  Ut- 
recht, 104  N.  Y.  652;  Garlinghouse  v.  Jacobs,  and 
Hover  v.  Barkhoof,  euprcu 

In  People  v.  Adsit,  2  Hill,  619.  it  was  held  that  it 
must  be  shown  that  the  commissioners  had  funds 
or  the  means  to  defray  expenses,  before  an  Indict- 
ment would  lie  against  them. 

Since  the  New  York  Act  of  1881,  Laws,  chap.  TOO, 
it  must  be  averred  that  the  town  had  funds  or  the 
means  of  obtaining  them.  Bveleigh  v.  Hounafleld, 
84  Hun,  14a 

The  same  principles  were  applied  to  a  case  where 
damages  were  claimed  by  reason  of  the  stoppage 
of  navigation,  through  the  negligent  acts  of  the 
^fendant  under  a  contract  wit^  the  state  inuring 
for  the  benefit  of  all.  Briggs  v.  New  York  Cent.  * 
H.  R.  R.  Co.  80  Hun,  29L 

An  allegation  of  funds  was  held  not  neoessary  in 
an  action  for  negligence  against  a  canal  commit 
sioner.   Griffith  v.  FoUett,  20  Barb.  620. 

Where  the  commissioners  were  clothed  with  the 
power  to  obtain  the  means  for  the  rebuilding  of  a 
bridge,  but  refused  to  exerdse  it  and  resolved  to 
put  it  oflT  tm  the  following  spring,  the  court  held 
them  liable  fordamage  to  the  plalotur*s  horsps  oc- 
casioned by  their  negligence.  Hover  v.  Barkhoof, 
44  N.  Y.  118,  following  Robinson  v.  Chamberlain.  8ft 
N.  Y.  880,  90  Am.  Dea  718;  Adsit  v.  Brady,  4  fliU, 
680,  40  Am.  Dec.  806. 

Such  liability  exists  In'the  absence  of  contribu- 
tory negligence  on  the  clalmant*8  part.  Hover  v. 
Barkhoof,  supra;  Warren  v.  Clsment,  24  Hun,  47S; 
Olmsted  v.  Dennis,  77  N.  Y.  882;  Lament  v.  Height, 
44  How.  Pr.  3;  Hutson  v.  New  York,  9  N.  Y.  168,  68 
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accountable  to  an  indlTidnal  for  damages  re- 
sulting from  such  acts.  In  purchasing  the 
ledge,  and  Toting  to  locate  the  stone  crusher, 
the  trustees  were  adopting  measures  and  plans 
for  the  improTement  and  repair  of  the  streets 
and  highways.  It  was  their  duty  to  adopt 
plans  for  this  purpose.  In  so  doing,  they 
were  required  to  exercise  judgment  and  dis- 
cretion ;  and  if,  by  reason  of  their  failure  to 
exercise  the  highest  degree  of  judgment  and 
discretion,  their  plans  were  defective,   and 


could  not  be  executed  without  creating  a 
public  nuisance,  or  endangering  the  traveling 
public,  they  are  not  accountable  to  a  private 
person  for  damages  resulting  from  Uie  adop- 
tion of  such  plans. 

In  Robinaon  v.  Rohr,  78  Wis.  486,  2  L.  R. 
A.  866,  it  is  said  that  a  board  of  street  com- 
missioners, when  they  determine  upon  the 
work,  and  adopt  plans  and  specifications  of 
it,  act  as  public  officers,  exercising  judicial 
and  legislative  powers;  and  they  are  not 


Aid.  Dec.  8SM;  Hamdom  v.  Raaz,  72  N.  Y.  685: 1  Rev. 
Stat.  867, 1  26;  8  Bev.  Stat.  150, 11  84,  85;  Laws  1874, 
chap.  200;  Laws  1875,  obap.  48S. 

Where  such  oommlssionen  oenoot  be  charged 
with  any  fault  or  nefrligenoe  in  respect  to  the  f  uads 
there  is  no  liability.    Smith  v.  Wrtj^ht,  27  Barb.  681. 

The  plaintiff  must  aver  and  prove  the  posBeasion 
of  funds,   ibid. 

Such  oommisBionera  are  liable,  after fluffldent  no- 
tice of  the  defects,  if  they  have  or  are  able  to  pro- 
cure the  funds.  Baboock  v.  Olfford,  29  Hun,  186; 
Hover  v.  Barkhoof  and  Warren  v.  dement,  aupra; 
N.  Y.  Laws  1866,  chap.  108. 

e.  Order  of  the  court. 

An  order  of  the  county  court  directing  an  over- 
seer  to  open  a  road  in  his  district  protects  him  from 
an  action  of  trespass  and  damage  by  the  land  own- 
er.   Patten  v.  Welirhtman,  51  Mo.  482. 

Into  the  regularity  of  the  proceedings  of  the 
county  court  in  locatfog  a  road  a  Jury,  in  a  subse- 
quent action  by  the  land  owner, 'have  no  power  to 
look  or  inquire.    Ibid. 

If  the  court  has  power  and  nothing  appears  ille- 
gal, such  officers  ought  not  to  be  held  for  the 
oourt*s  errors.  Peery  v.  Oill.  86  Mo.  App.  685; 
Howard  v.  Clark.  48  Mo.  844;  Brown  v.  Harris,  52 
Mo.  806:  Fatrack  v.  Von  Gerichte,  10  Mo.  App.  425. 

After  a  road  has  been  laid  out  by  viewers,  and 
their  report  approved  by  the  court,  an  order  Issues 
to  the  supervisors  to  open  the  same  for  public  use, 
and  in  the  execution  of  such  order  they  are  pro- 
tected.   Wagner  v.  Salzburg,  182  Pa.  638. 

If  they  vary  the  directions  or  do  not  act  lawfully, 
they  are  as  liable  to  the  party  injured  thereby  as 
any  other  trespasser  would  be,  but  so  long  as  they 
keep  the  terms  of  the  order,  neither  they  nor  the 
township  they  represent  are  liable  for  what  is  law- 
folly  done.   JMd. 

Such  officer  is  not  presumed  to  know  of  an  error 
In  the  order  of  the  court  directing  improvements. 
Peery  v.  Gill,  tupra. 

They  are  not  liable  for  erroneous  orders  of  the 
eounty  courts  opening  a  road.  Yeager  v.  Carpen- 
ter, 8  Leigh,  154, 81  Am.  Dec.  665. 

The  origin  or  cause  of  the  irregularity  or  error 
tn  the  Judgment  of  the  court  cannot  increase  or 
lessen  the  officer's  liability.  Crenshaw  v.  Snyder, 
117  Mo.  167;  Wnlker  v.  likens,  24  Mo.  208;  Evans 
V.  Haef  ner,  29  Mo.  14L 

If  an  order  of  the  county  court  opening  a  road 
Js  void,  the  entry  of  the  overseers  is  a  trespass  up- 
on realty  over  which  a  Justice  has  no  Jurisdiction. 
-Cookrum  v.  Williamson,  58  Ark.  181. 

Where  damages  had  not  been  assessed  under  the 
Missouri  Act  of  March  8, 1851,  it  was  held  that  the 
fact  did  not  entitle  the  owner  of  the  land  to  main- 
tain trespass  against  those  entering  the  land  under 
jin  order  of  the  county  ooqrt  and  cutting  timber 
upon  the  line  of  the  located  road*  Walker  v.  Lik- 
ens, supra. 

In  Walker  v.  Likens,  aupr€i,  the  owner  of  land 
was  not  allowed  to  malntam  trespass  against  the 
overseer  of  a  road,  acting  under  the  orders  of  the 
county  court,  in  proceeding  to  open  a  road  over 
the  plaintiff^s  land,  even  though  no  consent  of  the 
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owner  was  shown  upon  the  oommlssionefs*  report, 
or  that  proper  steps  bad  been  taken  to  oondenm 
the  land. 

In  Lingo  v.  Burford,  112  Mo.  149,  the  court  re- 
fused to  restrain  the  overseer  from  proceeding  to 
o|>en  a  public  road  over  and  through  the  plaintiff's 
land,  the  county  court  having  found  that  due  no- 
tice had  been  given  according  to  law«  pursuant  to 
section  7707  of  the  Beviaed  Statutes  of  Missouri  of 
1880. 

Where  suit  was  brought  for  the  removal  of  a 
fence,  whereby  the  plaintiff^  personal  property 
was  injured  by  stock  trespassing,  the  court  held 
that  if  the  order  of  the  county  court  opening  the 
road  was  valid  and  binding  upon  the  land  owner, 
then  the  road  overseer,  who  entered  pursuant 
thereto,  had  authority  to  remove  the  fence  where 
it  obstructed  the  highway  without  becoming  re> 
sponsible.    Gockrum  v.  Williamson,  supnx. 

Where  a  constitutional  safeguard  was  set  at 
naught.,  the  remedy  was  not  considered  as  lying  in 
an  action  against  the  officer  who  was  acting  in  coi^ 
f  ormity  to  the  orders  of  the  court,  having  Jurl^ 
diction.    Walker  v.  Likens,  24  Mo.  2061 

7.  Necessity  of  notice. 
a.  TooJBHeers. 

A  notice  of  defects  Is  not  necessary.  Conroy  v. 
Gkile,  5  Lans.  844,  47  N.  Y.  665;  Stack  v.  Bangs,  6 
Lans.  268 ;  McCarthy  v.  Syracuse,  46  N.  Y.  107. 

Actual  notice  of  a  defect  is  not  necessary.  If 
such  defect  is  notorious  and  presumably  known, 
such  notice  will  be  presumed.  Uequa  v.  Bochea- 
ter,  45  N.  Y.  180,  6  Am.  Bep.  62;  Weed  v.  Bails- 
ton  Spa,  76  N.  Y.  8S0 :  Biveny  v.  Elmira,  61  N.  Y. 
606:  Hume  V.  New  York,  47  N.  Y.  680. 

The  liability  may  be  established  without  notice, 
as  their  ignorance  would  prove  Tper  se  neglect  of 
duty.    Boetwlck  v.  Barlow.  14  Hun,  177. 

The  rule  is  not  limited  to  cases  of  actual  notice, 
as  their  ignorance  might  be  culpable.  Hover  v. 
Barkhoof,  44  N.  Y.  118. 

The  duty  imposed  by  1 N.  Y.  Bev.  Stat.,  501,  I  1, 
is  not  discharged  by  waiting  for  notice  of  defects 
and  by  repcUrlng  after  notification.  Bostwlck  v. 
Barlow,  supra. 

Where  notice  of  the  unsafe  character  of  a  bridge 
was  received  twelve  months  prior  to  the  accident, 
the  court  held  the  commissioner  liable  for  negli- 
gence, the  neglect  of  duty  being  his  own  exclusive 
act  and  wrong.    Lament  v.  Haight,  44  How.  Pr.  1. 

b.  To  land  oioner. 

Before  surveyors  can  remove  a  fence  or  obstmo- 
tion  in  a  public  highway,  other  than  an  immediate 
obstruction,  they  are  required,  under  section  905 
of  the  Iowa  Be  vised  Statutes,  to  give  six  months* 
notice  to  the  property  owner.  Mosier  v.  Vincent, 
84  Iowa,  478. 

No  matter  whether  the  fence  existed  prior  or 
subsequent  to  the  making  of  the  highway.    Ibid. 

And  such  surveyors  cannot  Justify  their  action 
by  the  map  under  8  890  of  such  Revised  Statute, 
unless  the  road  existed  de  facto  or  de  jure  in  the 
locus  in  quo.  Ibid. ;  Campbell  v.  Kennedy,  84  Iowa. 
484. 
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amenable  to  any  one  except  the  public  for 
any  error,  negligence,  or  mere  misfeasance 
in  matters  within  their  jurisdiction. 

In  Wheeler  v.  Wiyrautter,  10  Allen,  591,  it 
la  said  that  the  city,  by  its  properly  author- 
ized agents,  is  charged  with  the  public  duty 
of  constructing  and  maintaining  the  public 
streets.  It  must  construct  and  maintain  them 
in  such  places  and  in  such  manner  as  the 
public  convenience  and  necessity  require.  It 
must  provide  for  the  disposal  of  the  surface 


water  which  falls  upon  them,  and,  in  the 
discharge  of  this  duty,  neither  the  city  nor 
its  agents  can  be  proceeded  against  in  an 
action  of  tort  for  damages  sustained  by  a 
private  citizen.  In  Urquhart  y.  Ogdtnsburg, 
91  N.  T.  67,  43  Am.  Rep.  655,  it  was  held 
that  a  municipal  corporation  is  not  liable 
for  an  Injury  to  a  traveler  upon  its  streets 
resulting  from  the  construction  of  a  sidewalk 
upon  an  erroneous  plan  prepared  or  approved 
by  its  common  council ;  that  the  rule  ia  well 


Aod  reasonable  notloe  to  remove  a  fence  which 
eauses  an  obstruction  must  be  nrlven.  Blackburn 
y.  Powers,  40  Iowa,  68L 

Reasonable  notloe  is  Buon  notloe,  and  for  such  a 
leoffth  of  time,  as,  under  all  the  faots  and  circum- 
stances of  the  case,  may  be  found  reasonably 
proper  to  enable  the  plaintiff  in  the  ordinary  man- 
ner to  properly  and  carefully  remove  the  fence 
without  unneoessary  injury  thereto,  or  to  the 
premises  or  crops  enclosed  thereby.  iZKd.,  follow- 
ing Moaier  v.  Y  tnoent,  supra. 

Where  notice  was  given  the  land  owner  of  the 
flllag  of  a  petition  for  opening  a  road,  and  a  final 
Judgment  had  thereon,  the  court  held  that  the 
laild  owner  had  no  remedy  against  the  overseer 
for  damages,  as  depriving  him  of  his  property 
without  due  process  of  law,  the  order  not  being 
void  upon  Its  face,  either  through  recital  of  relin- 
quishment of  the  right  of  way,  or  failure  to  desig- 
nate the  time  of  taking  possession,  the  latter  being 
a  mere  irregularity.  Crenshaw  y.  Snyder,  117  Mo. 
107. 

8.  PrincivHeswatainlnoUdbilitv. 

An  action  will  He  against  the  public  ofSoer  for 
acts  of  omission  or  commission  causing  injury. 
Henly  v.  Lyme  Regis,  6  Ring.  9L 

They  were  held  responsible  for  negligence,  in 
Rochester  White  Lead  Ck>.  v.  Rochester,  8  N.  Y. 
463, 63  Am.  Deo.  816;  Railey  v.  N«^w  York,  8  Hill, 
581, 88  Am.  Dec.  609. 

At  common  law,  commissioners  were  personally 
liable  for  the  consequence  of  their  own  negligence, 
and  not  the  town  for  which  they  were  neither 
agents  nor  servants:  but  by  legislative  enactments 
towns  are  now  liable  where  commissioners  would 
be.    Embler  y.  Wallkill,  67  Hun,  884. 

Where  their  acts  are  invasive  of  private  rights 
they  are  liable  personally  in  cases  where  there  is 
no  other  remedy,  and  that,  without  proof  of  malice 
or  an  intention  to  Injure.  MoOord  v.  High,  24 
Iowa,  886. 

Rut  if  their  actions  are  not  bona  fide,  but  negli- 
gent and  corrupt,  they  are  personally  liable  for 
damages  occasioned  thereby,  notwithstanding  that 
under  1  Rev.  Stat.  1876,  p.  866  (I  16  of  the  Act  of 
March  6,  I860),  the  remedy  is  by  way  of  assessment 
of  damaaes.    MoOsker  v.  Rurrell,  66  Ind.  426. 

In  Rartiett  v.  Crozier,  15  Johns.  260,  it  was  held 
that  where  an  injury  is  suffered  by  the  act  of  a 
public  oflScer,  contrary  to  his  duty,  the  injured 
party  might  maintain  an  action  on  the  case  against 
him. 

The  right  of  action  should  be  confined  to  oases 
where  the  services  of  the  officer  are  not  gratuitous 
or  coerced,  but  voluntary  and  attended  with  com- 
pensation, and  also  where  the  duty  to  be  per- 
formed Is  entire,  absolute,  and  perfect.  Rartiett 
y.  Crozier,  17  Johns.  460.  8  Am.  Dea  428. 

The  ground  of  reversal  in  Rartiett  v.  Crozier,  17 
Johns.  460.  8  Am.  Dec.  428,  was  not  on  account  of 
the  broad  statement  of  the  doctrine,  as  laid  down 
in  the  court  below,  but  because  it  did  not  apply  to 
the  case  of  overseers  of  highways,  no  such  respon- 
siblhty  attaching,  they  not  being  clothed  with  au- 
thority or  charged  with  an  absolute  duty. 
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Where  the  breach  is  that  of  a  private  duty  to  an 
individual,  an  action  lies  for  its  abuse  in  case  In- 
jury ensues,  but  if  such  duty  is  public,  no  private 
liabiUty  attaches  at  common  law,  even  though  the 
public  be  more  or  less  injured.  Sussex  County 
Chosen  Freeholders  v.  Strader,  18  N.  J.  L.  106.  86 
Am.  Dec  680,  where  damagres  were  sought  for  the 
value  of  a  horse  which  fell  off  a  bridge,  but  relief 
was  denied,  the  only  remedy  being  hy  present- 
ment. To  the  same  effect,  Cooley  v.  Bssex  Ghosen 
Freeholders,  27  N.  J.  L.  416. 

For  personal  negligence  in  the  performance  of 
the  work  required  of  them,  they  are  personally 
liable  should  injury  occur.  Harris  v.  Otrson,  40 
111.  App.  147 ;  Teamey  v.  Smith,  86  DL  801;  Skinner 
V.  Morgan,  21  HI.  App.  200:  Allen  v.  Michel,  88  HI 
App.  818. 

But  at  common  law  their  action  must  be  wanton, 
malicious,  or  improper.  Adams  y.  Richardson,  43 
N.  H.  212. 

A  person  assuming  the  duties  and  Invested  with 
the  powers  of  a  public  officer  is  liable  for  injuries 
sustained  through  his  negligence.  Rennett  v. 
Whitney,  94  N.  Y.  80S,  a  case  of  unguarded  and  un- 
lighted  opening  temporarily  made  in  the  street 

The  public  officer  who  undertakes  to  destroy  pri- 
vate property  under  the  claim  of  great  public  or 
overruling  necessity  takes  upon  himself  the  bur- 
den of  proving  the  necessity  of  his  action.  Russell 
V.  New  York,  2  Denlo,  476;  Hicks  v.  Doni«  42  N.  Y. 
47,68. 

In  Adsit  y.  Rrady,  4  Hill,  680,  40  Am.  Deo.  tn, 
public  officers  acting  contrary  to  their  duty,  either 
by  way  of  nonfeasance  or  misfeasance,  were  held 
liable  for  injuries  occasioned  thereby.  Bailey  v. 
New  York,  8  Hill,  68L,  88  Am.  Dec  600,  to  the  same 
effect. 

So  they  are  liable  for  acts  done  outside  thetr  au- 
thority.   Railey  v.  New  York,  suptio. 

A  civil  action  will  lie  by  any  one  sustaining  pecu- 
liar damages  by  reason  of  the  nonfeasance  where- 
ever  an  indictment  would  lie.  Hutson  y.  New 
York,  6Sandf.  280. 

Where  an  officer  of  a  corporation  performs  an  il- 
legal act,  resulting  in  injury  to  another,  he  Is  lia- 
ble. Peck  V.  Cooper,  112  111.  192, 54  Am.  Rep.  281; 
Robinson  v.  Rohr,  2  L.  R.  A  866, 78  Wis.  486. 

When  the  duties  imposed  by  law  upon  highway 
offloers  are  not  discharged,  and  injury  results  to  a 
traveler  wilhout  his  fault,  he  has  a  cause  of  action 
for  the  damages  sustained.  Embler  y.  WallklU,  87 
Hun,  884. 

Where  a  statute  imposed  an  affirmative  doty  to 
repair  and  to  present  vouchers,  commissioners  of 
highways  were  held  liable  as  a  quasi  corporation, 
and  that  indlviduaUy.  Raboook  y.  Oifford,  29  Hun. 
186. 

In  Hathaway  v.  Hlnton,  40  N.  0. 248,  tuoh  oflHoNS 
were  held  liable  for  speolal  damages. 

In  Reardslee  v.  FrenOh,  7  Conn.  126,  18  Am.  Dec. 
86,  the  court  held  the  party  removing  an  obstruc- 
tion liable  for  wanton  and  unneoessary  deetruotlon 
of  property. 

When  he  Is  liable  for  a  lawless  act,  aU  of  his  assist- 
ants are  liable  with  him  for  the  consequent  lajoiy. 
Cubit  v.  0*Dett,  61  Mlch.aiT. 
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settled  that,  where  power  is  conferred  upon 
public  officers  of  a  municipal  corporation  to 
make  improvements,  such  as  streets  and  sew- 
ers, and  keep  them  in  repair,  the  dutr  to 
make  them  is  quasi  judicial  or  discretionary, 
involving  a  determination  as  to  their  neces- 
sity, requisite  capacity,  and  location :  tind 
that,  for  a  failure  to  exercise  this  power,  or 
an  erroneous  estimate  of  the  public  needs,  no 
civil  action  can  be  maintained. 

In  Larudng  v.  Toolan,  87  Mich.  152,  Cooley, 


Ch,  J, ,  in  delivering  the  opinion  of  the  court» 
said :  "In  planning  public  works,  a  munic- 
ipal corporation  must  determine  for  itself  to 
what  extent  it  will  /ruard  against  possible  ac- 
cidents. Couits  and  iurors  are  not  to  sa^  it 
shall  be  punished  in  damages  for  not  Riving 
the  public  more  complete  protection,  for  that 
would  be  to  take  the  administration  of  mu- 
nicipal aflEairs  out  of  the  hands  to  which  it 
has  been  intrusted  by  law." 
The  evidence  did  not  tend  to  show  that  the 


The  absence  of  bad  faith  is  no  ezense,  but  may 
be  an  agirravation.    Jbid. 

It  is  not  necessary  to  prove  suob  a  defective  con- 
dition as  to  be  apparent   Stack  v.  Bangs,  6  Lans. 


It  i6  BufBoient  If  the  defects  could  taave  been  dis- 
covered by  reasonable  examination.    Ihid. 

A  party  contracting  with  a  municipal  corpora- 
ttOD  to  keep  any  portion  of  a  street  in  repair,  con- 
tracts witb  the  poblio  and  is  liable  for  an  injury 
sustained  through  his  negligence.  McMahon  v. 
Second  Ave.  R.  Go.  11  Hun,  847. 

Drains  cannot  be  cut  so  as  to  flood  the  property 
of  private  owners.  Cubit  v.  O^Dett.  mapra:  Ashley 
V.  Port  Huron,  96  Mich.  286, 24  Am.  Rep.  652. 

Bach  commiasioners  have  power  to  remove  trees 
which  interfere  with  the  making  of  a  road,  but 
are  liable  in  trespass  if  they  use  the  timber,  and  the 
value  thereof  may  be  assessed  against  them  as  dam> 
ages.    Tucker  v.  Eldred,  6  B.  L  404. 

So  street  commissioners  have  been  held  liable  for 
damages  done  by  the  removal  of  lateral  support 
for  adjacent  lands.  Busklrk  v.  Strickland,  47  Mich. 
889.  the  injury  being  the  direct  and  mimediate  re- 
sult of  their  acts. 

A  road  surveyor  cannot  Justify  his  action  in  pull- 
ing down  a  house  or  building  as  an  obstruction  to 
a  highway,  upon  the  ground  that  it  is  done  in  the 
exercise  of  his  duty,  where  he  uses  his  cloak  of  of. 
floe  for  the  purpose  of  injuring  the  plaintiff.  Wild- 
ing V.  Hough,  87  lowQ,  446. 

A  state  contractor,  who  has  a  right  to  do  all  that 
the  state  might  do  in  the  progress  of  work,  would 
not  be  Justified  in  casting  material  upon  the  prem- 
ises of  a  private  owner,  as  the  state  could  not  in- 
trude upon  the  lawful  possession  of  a  citizen,  ex- 
cept as  provided  by  law.  St.  Peter  v.  Denlson,  68 
N.  Y.  416. 17  Am.  Rep.  268;  Hay  v.  Oohoes,  2  N.  Y. 
160,  61  Am.  Dec.  270. 

So  where  the  obstruction  or  deiapldated  condi- 
tion is  the  result  of  use  which  ought  to  have  been 
anticipated,  and  could  have  been  guarded  against 
by  occasional  examination  and  cleansing,  the  omis- 
sion to  perform  such  duties  was  held  a  neglect  of 
duty  rendering  the  oiflcer  liable.  McCarthy  v. 
Syracuse,  40  N.  Y.  196;  Barton  v.  Syracuse,  86  N.  Y. 
64. 

They  are  charged,  as  a  public  duty,  with  keepmg 
public  bridges  in  repair,  and  such  duty  is  compel- 
lable.   State  V.  Demaree,  80  Jnd.  622. 

Where  it  is  sought  to  recover  for  injuries  sus- 
tained by  the  neglect  of  highway  commissioners  in 
the  repairs  of  bridges,  it  must  be  alleged  that  the 
commissioners  neglected  to  give  directions  for  re- 
pairs, or  that  the  bridge  was  over  a  stream  inters 
secting  the  highway.   Smith  v.  Wright,  27  Barb.62L 

The  duty  of  such  commissioners  with  respect  to 
bridges  not  over  a  stream  is  simply  one  to  give  di- 
rections to  repair,  while  as  to  those  over  streams 
intersecting  highways.  It  is  to  cause  them  to  be 
kept  in  repair.    IMd, 

Where  sewer  commissioners  acted  carelessly  and 
negligently  in  discharging  their  statutory  duty, 
they  were  held  liable  for  their  acts  in  the  absence 
of  due  care.  Jonea  v.  Bird,  6  Bam.  J^  Aid.  887, 1 
DowL  J^  R.  407. 
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9.  8taU  deeigUmg, 

Under  the  Galif omia  Acts  of  3farch  26, 1865, 1 9, 
and  AprU  28, 1856, 1  6,  if  any  damage  results  from 
the  neglect  to  keep  county  bridges  In  repair,  it 
must  be  sought  either  against  the  road  supervisors 
or  the  overseers  personally.  Huffman  v.  San 
Joaquin  Oounty,  21  Cal.  486. 

The  fact  that  an  overseer  has  the  authority  of 
the  road  commissioners  to  open  a  road  will  not 
protect  the  former  where  the  laying  out  is  lUegaL 
Guptall  V.  Teft,  16  lU.  365. 

Not  only  the  commissioners  themselves,  but  oth- 
ers who  would  seek  a  Justification  under  their  or- 
ders, must  take  the  responaibillty  of  showing  that 
a  case  existed  Justifying  the  Issuing  of  their  order. 
IMd. 

And  It  has  been  held  that  they  are  liable  even  if 
misled  as  to  the  true  line  of  a  road  which  they  are 
authorized  to  open.    Beyer  v.  Tanner,  29  UL  18& 

In  Teamey  v.  Smith,  86  HL  881,  they  were  held 
personally  liable  for  the  negligent  construction  of 
a  drain  or  ditch  and  of  a  grade  or  embankment, 
which  caused  surface  water  to  flow  upon  plalntUTS 
land. 

Where  highway  commissioners  cut  down  a  fence, 
part  of  which  was  shown  to  be  within  the  lines  of 
the  highway,  the  court  held  they  could  not  Justify 
the  trespass  as  being  done  in  the  laying  out  or 
opening  of  the  public  way.  Shoup  v.  Shields,  116 
IU.488. 

Under  the  HllnoiB  statutes,  the  oommlsslonen 
**have  charge  dt  the  roads  and  bridges  of  their  ra- 
speotlve  towns**  and  are  required  '*to  keep  the 
same  in  repair  and  to  improve  them  so  tar  as  prac- 
ticable.** Hurd*s  Rev.  Stat.  1889,  chap.  121, 12;  Harris 
V.  Carson,  40  111.  App.  U7. 

In  Lynn  v.  Adams,  2  Ind.  148,  it  was  held  that  the 
Indiana  statute  gave  no  right  of  personal  action 
against  an  overseer  of  roads  for  damages  resulting 
from  neglect  of  duty.  To  the  same  effect.  Wabash 
&  E.  Oanal  Trustees  v.  Spears,  16  Ind.  441,  79  Am. 
Dec.  444;  Morrison  v.  McFarland,  61  Ind.  206. 

Under  Ind.  Rev.  Stat.  1848,  chap.  16,  18  86,  87,  sur- 
veyors are  required  to  keep  highwajrs  in  their  dis- 
tricts in  repair,  and  for  that  purpose  have  power 
to  enter  upon  any  lands  adjoining  or  near  to  such 
highway,  and  to  construct  ditches  and  drains  nec- 
essary for  the  construction  or  repair  of  such  high- 
way.    Qonwell  v.  Bmrie,  4  Ind.  209. 

Where  by  statute  a  surveyor's  duty  only  ex- 
tended to  small  repairs,he  was  held  not  bound  to  ra. 
pair  a  defect  Involving  extraordinary  expenditure, 
a  duty  to  make  small  repairs  not  embracing  those 
requiring  extraordinary  expenditure.  Wilson  v. 
Jefferson  Oounty,  18  Iowa,  181. 

In  McCord  v.  High,  24  Iowa,  896,  road  supervisors 
were  held  liable  for  injuries  done  In  the  construe- 
tion  of  a  crossing  by  the  diversion  of  a  stream. 

A  statute  authorizing  road  overseers  to  enter  up- 
on any  uncultivated  land,  unincumbered  by  a  crop, 
will  not  protect  an  entry  of  such  overseers  upon 
cultivated  land,  even  though  no  crop  be  growing 
or  standing  thereon.  Barrett  v.  Nelson,  29  Kan. 
694,  a  case  of  trespass  upon  wheat  stubble. 

Where  curb-stones,  the  original  property  of  the 
plaintiff,  were  removed,  carried  away,  and  sold  by 


VeBMOHT  SUFJIBMH  CODBT. 


1Ut» 


defendants  acted  oorruptl j  or  malicioiuly,  or 
that  they  acted  in  a  capacity  other  than  that 
of  public  officers,  in  the  exercise  of  strictly 
official  powers  and  the  performance  of  official 
duties;  and  the  jury,  by  a  special  verdict, 
have  found  that  the  action  of  the  defendants 
on  that  occasion,  and  in  locating  and  operat- 
ing the  stone  crusher,  was  taken  in  their  ca- 
pacity of  street  committee  and  trustees,  in 
ffood  faith,  according  to  their  best  judgment. 
It  is  stated  in  the  exceptions  that  the  plain- 


tiff's CTidence  tended  to  show  that  the  defend- 
ants had  to  do  with  the  location,  erection, 
and  operation  of  the  stone  crusher,  but  it 
doe»  not  appear  that  they  had  any  more  to  do 
with  it  than  other  members  of  the  board  of 
trustees.  For  aught  that  appears  in  the  ex- 
ceptions, the  acts  of  the  defendants  in  respect 
to  the  location,  erection,  and  operation  or  the 
stone  crusher  were  all  official  acts.  It  ap- 
pears that  the  trustees  purchased  the  ledfre, 
and  voted  to  there  locate  the  stone  criuJier. 


the  defendant,  upon  the  ooostruotlon  of  a  drain 
ouivert,  the  court  hetd  the  plaintlfT  entitled  to 
recover.   Musaeey  v.  Davis,  64  Me.  861. 

Where  the  roads  were  charged  by  statute  with- 
in the  care  of  such  oommlssioaers,  they  were  held 
responsible,  their  duties  being  defined  and  the 
means  of  performance  provided  by  the  statute. 
Anne  Arupdel  County  Comrs.  v.  Duokett,  80  Md. 
tfS,  88  Am.  Dea  697. 

In  Maryland  thelr^  liability  attaches,  not  by  rea- 
son of  the  common  law,  but  under  the  statute. 
Anne  Arundel  County  Comrs.  v.  Duvall,6A  Md. 
8B0, 80  Am.  Rep.  803. 

In  Calvert  County  Comrs.  v.  Gibson,  86  Md.  280, 
the  court  held  that  such  action  was  not  taken  away 
by  1 8,  chap.  890,  of  the  Statutes  of  1868,  permlttlnflr 
the  bond  of  a  supervisor  to  be  pot  In  evidence  for 
the  benefit  of  those  injured. 

The  only  remedy  in  Massaohusetts'to  a  party  who 
suffers  damages  from  the  action  of  a  highway  sur- 
veyor* Is  under  Gen.  Stat^  chap.  44, 6110, 80. 

If  the  town  should  be  bound  to  pay  a  fine  for  any 
deficiency  of  such  surveyor,  the  latter  would  be 
liable  to  the  town  therefor.  If  such  deficiency  was 
created  by  bis  fault  or  neglect.  White  v.  Phi  111  p- 
ston,  10  Met.  108;  Mass.  Uev.  Stat.  chap.  16,  H  88, 
84. 

The  only  remedy  allowed  to  a  party  mjured  by 
the  action  of  a  surveyor  of  highways,  who  without 
the  written  consent  of  the  selectmen,  causes  a  wa- 
tercourse, oocasioned  by  the  wash  of  water  from 
the  highway,  to  be  conducted  along  the  highway 
and  within  Its  limits  so  as  to  Injure  the  plaintiff  \n 
the  use  of  his  property.  Is  under  M  6  and  6  of  chap. 
8^  Rev.  StaL    Benjamin  v.  Wheeler,  16  Gray,  486. 

And  evidence  that  such  work  was  done  in  a 
wanton  and  Improper  manner  Is  not  admissible. 
Benjamin  v.  Wheeler,  8  Gray,  400,  his  motives  not 
making  his  actions  lUegaL 

Where  the  defendant  had  exclusive  management 
and  direction  in  the  attending  of  a  drawbridge, 
his  position  not  being  merely  honorary,  or  gratui- 
tous, but  a  salaried  one,  with  full  control,  the 
statutes  requiring  him  to  furnish  all  necessary  as- 
sistance for  the  opening  and  dosteg  of  the  draw- 
bridge, and  for  the  lighting  thereof,  the  court  held 
such  defendant,  not  being  dependent  upon  his  su- 
perior, the  means  furnished  him  being  ample,  was 
personally  liable  for  an  injury  sustained .  by  the 
improper  shutting  of  the  gates  and  hanging  out  of 
lanterns,  as  required  by  the  Statutes  of  1866,  chap. 
888,  and  of  1850,  chap.  186.  No  well  v.  Wright,  8  Allen, 
166,  80  Am.  Deo.  62. 

And  the  wantonness  or  improper  conduct  of  the 
highway  surveyors  in  such  an  action,the  court  held, 
did  not  affect  the  plalntifTs  right,  and  evidence 
thereof  was  not  admissible.  Benjamin  v.  Wheeler, 
16  Met.  486. 

Where  under  Stat.  1808,  chap.  887,  stones  were 
removed  with  gravel  from  a  gravel  pit  out  upon 
plalntiff*8  land  by  the  selectmen  and  placed,  some 
upon  the  roadside  and  some  upon  other  land  of 
plaintiff,  the  court  held,  the  acts  of  the  surveyor 
not  having  been  wanton,  but  necessary  and  inci- 
dental to  the  convenient  and  proper  use  of  such 
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pit,  there  was  no  liability.  Hatch  v.  Hawkea.  188 
Mass.  177. 

Where  the  surveyor  of  highways  removed  stonea 
from  a  gravel-pit  laid  out  upon  pUUntUTs  land, 
pursuant  to  Stat.  1800,  chap.  887,  for  wbleh  the 
plamdfl  claimed  damages  as  not  coming  within  the 
terms  **earth  and  gravel,**  the  court  held  such  ac- 
tion would  not  lie,  as  the  terms  necessarily  laoluded 
stones  suitable  for  the  construction*  repair,  or 
Improvement  of  such  streets.    Ibid. 

As  public  officen  highway  surveyors  are  Hahle  to 
severe  penalties  for  failure  to  perform  their  official 
functions  under  Gen.  Stat.,  chap.  18,  M  74, 75w  Wai- 
oott  V.  Swampscott,  1  Allen,  KKU  Johnson  v.  Dann. 
134  Mass.  628. 

Where  the  aots  of  a  surveyor  of  highways,  to  re- 
moving an  obstruction  upon  plaiutiff*s  land  which 
flooded  the  highway,  caused  lands  of  the  plain  cdT 
to  be  flooded,  the  court  held  there  was  no  liabilitTi 
the  acts  of  the  surveyor  being  necessary  and  duo 
care  not  to  cause  needless  injury  being  ezerdsed. 
Johnson  v.  Dunn,  supra. 

Where  the  committee  of  a  school  authorised  ilie 
town  surveyor,  under  the  powers  conferred  upon 
them  by  Pub.  Stat,  chap.  44, 1 46,  to  fell  a  tree  upon 
Its  lot  adjoining  the  highway,  the  court  held 
there  was  no  liability  to  the  plaintiff  at  work  upoti 
the  highway  for  injuries  sustained  by  the  fall  of 
the  tree.    McKenna  v.  Kimball,  146  Mass.  666. 

Where  a  general  direction  is  given  to  the  seieoU 
men  over  the  work  of  highway  surveyon  In  their 
respective  districts,  to  see  that  the  money  apprt^ 
priated  to  such  districts  Is  carefully  and  Judldoualy 
expended,  the  responsibility  of  doing  the  work,  di- 
recting the  laborers  and  taking  ohaige  of  the  re- 
pairs, is  that  of  the  highway  surveyor.  Pratt  v. 
Weymouth,  147  Mass.  846;  Benjamin  v.  Wheeler,  U 
Gray,  486;  Pub.  Stat.  chap.  68,  S  8. 

In  Nile's  Highways  Comrs.  v.  Martin,  4  Miob.  56T« 
60  Am.  Dea  888,  commissioners  were  sued  as  a 
quasi  corporation  under  chapter  118  of  the  Bevtoed 
Statutes,  for  the  damages  for  the  non-repatr  of  a 
bridge  on  the  highway,  and  the  oourt  held  that  the 
act  did  not  authorise  any  action  against  township 
officers  by  their  name  of  office,  except  for  aots  done 
or  for  contracts  made  by  them  while  acting  wltbia 
the  scope  of  their  official  duty  and  authority,  and 
that  the  action  being  brought  for  neglect  of  official 
duty,  they  were  only  liable  individually  and  not 
officially  as  a  quasi  corporation. 

In  Saga  v.  Laurain,  10  Mich.  187,  highway  coin* 
misstoners  were  held  not  liable  when  aodng  within 
their  Jurisdiction  and  violating  no  law. 

Where  the  board  of  works  and  contractors  were 
sued  for  changing  the  grade  of  a  street  without  the 
consent  of  council,  they  were  held  liable  In  tree, 
pass.    Lamed  V.  Briscoe,  68  Mloh.  808. 

Road  overseers  and  not  the  county  boards  are 
liable  for  damages  resulting  from  the  non-repair 
of  roada  Sutton  v.  Gsrroll  County  Board  of  F(>> 
Hoe,  41  Miss.  886. 

The  party  oontraodng  with  the  county  polioe 
board  for  the  repair  of  a  bridge  was  held  respon- 
sible.   TMd. 

In  MoOonnell  v.  Dewey,  6  Neb.  886,  the  oomthaM 
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By  this  purchase  and  vote,  it  may  be  said 
that  the  defendants  had  to  do  with  the  loca- 
tion, erection,  and  operation  of  the  stone 
crusher ;  but  the  act  of  purchasing  the  ledge 
and  voting  to  there  locate  the  stone  crusher 
were  official  acts.  It  does  not  appear  that 
there  was  any  testimony  tending  to  show 
that  the  defendants  went  upon  the  streets, 
and  participated  in  the  execution  of  the  or- 
ders of  the  trustees,  or  that  the^  aided,  as- 
sisted, participated  in,  or  superintended  the 


erection  or  operation  of  the  stone  crusher. 
We  cannot  presume  that  they  performed  other 
than  strictly  official  acts  for  the  purpose  of 
finding  error  in  the  rulings  of  the  court  be- 
low. Error  must  affirmatively  appear.  If 
there  was  evidence  tending  to  show  that  they 
became  laborers,  operatives,  or  superintend- 
ents in  the  matter  of  setting  up  and  operating 
the  stone  crusher,  it  should  be  so  stated  in 
the  exceptions.  Unless  there  was  such  evi- 
dence, the  court  should  have  ordered  a  ver- 


there  was  no  private  action  against  a  supervisor, 
bis  acts  and  duties  being  of  a  public  nature,  the 
legislature  alone  defining  and  regulating  the  du- 
ties and  responsibilities  of  such  an  oflBcer. 

Where  a  highway  was  laid  out  by  tbe  selectmen 
of  the  town  for  the  expressed  purpose  of  counte- 
nancing the  nonpayment  of  toll,  the  court  held 
them  liable.  Third  Tump.  Road  Proprs.  in  New 
Hampshire  v.  Gbampney,  2  N.  H.- 190. 

Where  pLaintUTs  contention  was  that  the  road 
was  not  within  the  route  laid  out,  the  court  held 
that  the  monuments  must  govern  and  not  courses 
and  distances.    Miller  v.  Silsby,  8  N.  H.  474. 

An  injury  sustained  through  tbe  wrongful  act  of 
a  surveyor  may  be  compensated  by  action  of  tres- 
pass or  by  criminal  indictment.  Adams  v.  Rich- 
ardsoD,  43  N.  H.'212;  Comp.  Stat  chap.  62,  §  18. 

Where  an  act  provided  that  any  ditch  next  or  op- 
posite to  a  dwelling,  yard,  or  private  way  must  be 
properly  covered  so  as  not  to  obstruct,  the  court 
held  the  surveyor  personally  liable  for  an  uncov- 
ered trencher  ditch  which  obstructed  the  passage 
of  the  highway,  his  acts  being  m  violation  of  law. 
Waldron  v.  Berry,  51 N.  H.  186. 

The  duty  of  overseers  to  open,  clear  out,  and 
work  the  roads  is  imposed,  not  by  an  order  of  the 
township  committee,  but  by  an  act  of  tbe  legislat- 
ure, and  the  act  not  tbe  order  of  the  committee  en- 
joins the  overseer  to  open,  clear  out,  amend,  or  re- 
pair, as  the  exigency  of  the  case  may  require. 
State  V.  Monmouth  Plank  Road  Go.  96  N.  J.  L.  90; 
State  V.  HoUiday,  8  N.  J.  L.  262. 

Commissioners  of  highwasrs  were  held  liable  in 
Clark  V.  Phelps,  4  Cow.  180,  for  laying  out  and  open- 
ing a  road  through  tbe  plaintifTs  buildings  and 
property,  the  Act,  2  Re  v.  Laws,  270,  6§  1, 16,  regulat- 
ing highways  not  authorising  such  steps. 

Tbe  duty  of  repairing  was  expressly  enjomed  up- 
on them  by  the  second  section  of  the  New  York 
liSws  of  1853,  chap.  609,  p.  1140,  in  case  of  an  unsafe 
bridge  or  culvert.    Hover  v.  Barkhoof,  44  N.  Y.  113. 

Now  the  Laws  of  New  York  of  1881,  chap.  700, 
I  1,  impose  the  liability  of  all  damages  to  per- 
sons or  property,  by  reason  of  defective  highways 
or  bridges  in  cases  where  the  commissioner  of  high- 
ways would  previously  have  been  liable,  upon  the 
several  towns,  instead  of  upon  such  commissioners, 
and  by  section  2  of  the  same  Act  such  damages  are 
a  charge  upon  tbe  town. 

Section  tbree  gives  a  right  of  action  by  the  town 
over  and  against  the  commissioners  in  cases  where 
the  defect  in  a  highway  or  bridge  has  been  caused 
by  the  misconduct  or  neglect  of  the  oommissioner 
of  highways. 

By  section  four.  If  the  commissioners  have  acted 
In  good  faith  and  the  defects  have  not  been  caused 
by  their  willful  misconduct  or  neglect,  the  board  of 
town  auditors  have  power  to  audit  and  allow  such 
Judgment 

Section  five  provides  that  such  commissionezB 
shall  not  be  relieved  from  any  criminal  liability  In 
oases  where  by  law  they  were  previously  subject 
thereto. 

A  party  recovering  a  Judgment  against  ^uch  com- 
missioners cannot  compel  the  board  of  town  audi- 
tors to  audit  and  allow  such  Judgment  as  a  valid 
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I  claim  against  the  town.  People  v.  Little  Valley 
Town  Auditors,  75  N.  Y.  816;  People  v.  Esopus 
Town  Auditors,  74  N.  Y.  310. 

Where  the  facte  showed  that  the  relator  was  the 
chief  eugineer  of  certain  work,  and  also  engineer 
of  the  department  of  public  works,  by  the  action 
of  the  chief  of  that  department  and  his  own  con- 
currence, it  was  held  that  he  was  responsible  for 
acts  done  in  the  duty  he  had  assumed  and  might 
have  refused.    People  v.  Campbell,  82  N.  Y.  247. 

Where  a  city  charter  provided  that  its  officers 
should  be  liable  for  damages  ^'  sustained  by  reason 
of  willful  neglect"  the  court  held  the  common-law 
liability  for  simple  negligence  still  remained.  Ben- 
nett V.  Whitney,  94  N.  Y.  802. 

Tbe  responsibility  atf acbes  for  the  non-perform- 
ance of  any  duty  imposed  by  law.  In  Dunlap  v. 
Knapp,  14  Ohio  St  64, 82  Am.  Dec.  468.  the  court  held 
that  the  only  remedy  against  such  an  ofBcer  was 
under  the  statute  for  the  penalty  imposed,  and  not 
civilly. 

But  in  Beckwith  v.  Beckwith,  22  Ohio  St.  180,  the 
supervisors  were  held  liable  in  trespass  for  enter- 
ing  and  digging  upon  plaint! fl^s  land  under  the  re- 
survey  for  tbe  straightening  of  a  road,  the  record 
of  resurvey  not  protecting  them,  no  order  being 
given  as  in  a  case  of  a  new  road  opened. 

Where  a  ditch  was  constructed  so  as  to  divert  the 
waters  of  a  river  from  one  part  of  a  riparian  pro- 
prietor's land  to  another,  thereby  changing  the 
condition  and  cutting  away  part  of  the  bank,  com- 
pensation was  allowed  as  tbe  taking  was  within 
sections  1286, 1237,  Wis.  Rev.  Stat.  Smith  v.  Gould, 
61  Wis.  31. 

10.  For  aeU  of  predeeesaon  or  auccenors. 

The  successors  in  oflioe  are  not  liable  for  the  de- 
faults of  their  predecessors.  Lament  v.  Haight,  44 
How.  Pr.  1. 

The  misconduct  of  predecessors  in  oifice  is  not 
chargeable  upon  public  oflScers  acting  as  quasi 
trustees,  each  being  answerable  for  his  own  de- 
faults.   Vose  V.  Reed,  54  N.  Y.  657. 

A  supervisor  will  not  be  held  liable  for  the  negli- 
gence of  his  successor  in  not  repairing  a  dam  con- 
structed by  the  former  whereby  the  landowner's 
lands  are  flooded.  McOsker  v.  Burrell,  66  Ind.  425. 


IL  ForaeUof  emptovia. 

Such  officers  are  liable  for  the  acts  of  their  dep- 
uties.   Blunt  V.  Sheppard,  1  Mo.  219. 

The  party  authorizing  a  trespass  is  equally  liable 
with  him  who  occasions  the  act.  State  v.  Smith, 
78  Me.  260.  67  Am.  Rep.  802. 

A  road  supervisor  is  liable  for  the  unskillful  or 
negligent  acts  of  persons  employed  by  him  in  the 
repair  of  tbe  road.  Anne  Arundel  County  Comrs. 
T.  Du  vail,  54  Md.  850, 89  Am.  Rep.  308. 

If  a  public  OfBcer  directs  or  authorizes  the 
wrongful  act  of  bis  sub-agent,  or  if  the  latter  does 
not  hold  any  ofSce  known  to  the  law,  but  his  ap- 
pointment is  private  and  discretionary  with  the 
officer,  the  latter  is  Uable  for  such  acts.  Bly  v. 
Parsons,  66  Conn.  88. 

The  superior  offloer  cannot  be  Indifferent  to  or 
Irresponsible  for  what  he  knows  his  inferior  is  do- 
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diet  for  the  defendants,  and  the  plaintiff  has 
not  been  harmed  by  the  failure  of  the  court 
to  charge  as  requested,  or  by  the  charji^e  as 


given.  It  does  not  affirmatively  appear  that 
there  was  any  testimony  tending  to  show  that 
the  defendants  were  ever  at  the  led^e  where 


lug  or  inteoding  to  do,  and  oannot  prevent  or  con- 
trol.   Harris  v.  Carson.  40  HL  App.  147. 

What  is  done  by  an  overseer  as  such  upon  the 
hiffbways  in  his  district,  with  the  knowledge  of 
oommlsslonerm  must  be  presumed  to  have  been 
done  with  their  approval  uotll  the  contrary  is 
shown.    Ibid. 

But  such  officers  are  not  responsible  for  the  mis- 
conduct or  malfeasance  of  those  they  are  obliged 
to  employ.  Bailey  v.  New  York,  8  Hill,  636, 88  A  m. 
Deo.  689. 

The  relations  of  commissioners  to  overseers  un- 
der the  Illinois  Statute,  IS  90, 91,  are  those  of  su- 
periors. Hl^er  V.  Bockford,  86  lU.  886;  Harris  v. 
Oarson,  supra. 

Where  street  commissioners  disregard  the  city 
charter  and  adopt  plans  and  specifications  for  cer- 
tain work,  undertake  to  carry  them  out  practical* 
ly,  and  do  the  work  themselves,  employing  agents 
and  servants  to  execute  the  plans  and  speciflca- 
tJons  manually,  they  act  in  a  mlulsterial  capacity 
and  are  liable  for  Injuries  sustained  through  the 
negligence  of  the  employ^  of  the  board.  Bobln- 
Bon  V.  Bohr.  2  L.  B.  A.  866, 73  Wis.  486. 

Where  notice  of  an  obstruction  to  a  highway  was 
given  to  a  selectman,  who  directed  a  private  per- 
son **to  cut  the  bush  and  trees  and  make  the  roads 
passable  at  as  little  expense  as  possible"  leaving  It 
to  his  discretion  what  to  cut,  such  selectman  was 
held  liable  to  the  land  owner  for  unnecessary  cut- 
ting.   Ely  V.  Parsons,  tuprtu 

In  Anne  Arundel  County  Comrs.  v.  DuvaU,  mc- 
pro,  the  county  commissioners  were  held  not  liable 
for  damages  occapioned  by  the  acts  of  a  laborer 
employed  upon  the  highway  by  the  supervisor. 

In  trespass  for  breaking  and  entering,  by  taking 
a  short  cut  over  plaintiff's  land,  defendants  act- 
ing, one'  as  the  officer  of  the  town  and  the  other 
as  servant  directing  and  assisting  in  repairs  of  a 
bridge,  the  court  held  the  defendants  not  liable 
unless  they  authorized  the  action  or  directed  it. 
Bacheller  v.  Plr.kham,  68  Me.  258. 

In  McGuire  v.  Grant,  25  N.  J.  L.  856, 67  Am.  Dec 
49,  where  committeemen  ordered  the  doing  of  an 
act,  lawful  in  itself,  by  workmen  under  orders  and 
directions  of  an  officer  of  the  corporation,  with 
whom  the  committeemen  had  no  connection,  they 
were  held  not  liable  for  injuries  resulting  from  the 
work. 

In  an  action  of  trespass  quare  elawum  fregH 
against  the  surveyor  of  highways,  the  defendant 
was  held  liable  for  damage  done  to  plalntiff*s 
grass  through  the  reliingof  trees  which  fell  and  re- 
mained upon  the  latter^s  land,  the  acts  being  those 
of  the  surveyor's  servants  within  the  limits  of  the 
road,  done  within  his  view  and  impliedly  assented 
to,  no  orders  being  given  for  their  removal.  Elder 
V.  Bemis,  2  Met.  699. 

The  surveyors  are  responsible  where  the  statute 
gives  a  remedy  against  them  for  the  non-perform- 
ance of  those  duties  usRigced  to  them,  or  for  mis- 
feasance in  the  discharge  of  them,  but  they  are  not 
responsible  as  the  mere  agents  or  servants  of  the 
town.    White  v.  Philllpston,  10  Met  108. 

But  the  common-law  rule,  that  the  agent  is  liable 
over  to  bis  principal  for  damages  occasioned 
through  his  negligence,  does  not  apply  to  such  a 
case,  and  a  Judgment  against  a  town  in  a  civil  ac- 
tion is  no  ground  for  a  suit  against  such  officer. 
i2>id. 

12.  Adjoining  Uyum%, 

In  Bryan  v.  Landon,  5  Thomp.  &  C.  694,  the  high- 
way commissioners  of  two  adjoining  towns  were 
held  Jomtiy  liable  for  the  want  of  repair  of  a 
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bridge  over  a  stream  dividing  the  two  towns,  ttiey 
having  sufficient  funds. 

Where  a  commissioner  repaired  abridge  wfttioat 
giving  notice  to  the  commissioners  of  the  towns 
Jointly  liable,  it  was  held  that  they  could  not  re- 
cover the  proportion  of  the  expense,  because  of 
the  failure  to  comply  with  the  requirements  of  the 
state  statute.    Plyiin  v.  Hurd,  118  N.  Y.  19. 

Even  though  the  commissioners  notified,  con- 
sented to  the  making  of  the  repairs  and  thereafter 
united  in  the  operations,    ibid. 

18.  Canals. 

The  liability  of  a  canal  commissioner  depends 
upon  the  nature  of  the  duty  imposed  upon  him  by 
the  statute,  and  If  this  be  Imperative  he  is  liable 
for  damages  for  negligence.  Griffith  ▼.  Follett,  20 
Barb.  6^. 

He  is  liable  for  the  neglect  of  duty  in  his  private 
capacity.    iZHd. 

Under  the  New  York  Act  of  1867,  chap.  077,  f  %t 
canal  contractors  are  liable  to  mdividuala  for  neg* 
ligeiice  in  the  repair  of  canal  bridges.  Gonroy  v. 
Gale.  5  Lans.  844, 47  N.  Y.  66S. 

It  is  the  duty  of  a  contractor  for  canal  repairs, 
under  the  New  York  Laws  of  1866.  chap.  886,  f  8,  to 
ascertain  at  his  peril  what  ought  to  be  done,  not 
only  to  put,  but  to  keep,  the  bridges  In  repair. 
Ibid,:  French  v.  Donaldson,  67  N.  Y.  486. 

A  contractor  under  a  state  contract  for  tlie  en- 
largement of  a  canal  cannot  claim  any  delegation 
of  sovereign  power  enabling  him  to  conflacate 
property  to  public  use  permanently  or  temporarily, 
no  right  being  given  by  the  contract,  and  there- 
fore his  rights  are  no  more  than  those  of  other  in- 
dividuals. St.  Peter  v.  Denison,  68  N.  T.  4111,  17 
Am.  Bep.  258. 

The  mere  fact  that  the  act  was  necessary  wHI  not 
Justify  a  canal  contractor  in  trespassing  upon  pri- 
vate lands;  he  must  have  the  right  to  use  such 
lands.*  IWd. 

Superintendents  of  canal  repairs  must  stop  any 
breaches  and  remove  obstructions  without  waiting 
orders  from  the  commissioners,  or,  in  default,  will 
be  held  liable  for  damages  occasioned.  Adsit  v. 
Brady,  4  H1U,  680,  40  Am.  Dec.  80S. 

A  canal  contractor  was  held  personally  liable  for 
damage  done  to  pialntifTs  land  by  reason  of  a  blast 
from  the  canal  bed,  even  though  no  negrUgence 
was  shown.    St.  Peter  v.  Denison,  supm. 

It  has  been  held  that  the  liability  of  such  oon- 
tractor  is  not  affected  by  the  appointment  of  a  au- 
perintendent.    French  v.  Donaldson,  aupfo. 

In  Johnson  v.  Belden,  2  Lans.  488.  a  canal  con- 
tractor was  held  liable  for  negligence  for  non- 
repair of  the  gates  of  a  lock,  although  the  same 
were  opened  by  the  boat  captain,  the  latter  believ- 
ing the  same  unsafe. 

The  proprietors  of  a  canal  who  were  bound  to 
construct  It,  so  that  rafts  of  a  given  size  oould 
pass,  were  held  liable  for  damage  done  to  plain- 
tiff *s  raft  which  answered  such  description,  by  rea- 
son of  the  canal  not  being  sufficient  to  pass  such 
raft.  BIddle  v.  Proprietors  of  Locks  and  Canala,  7 
Mass.  160, 6  Am.  Dec  86. 

Where  the  defendant,  a  superintendent  of  canal 
repairs,  was  by  law  (1  Bev.  Btat.  Edm^  ed.  p.  238i, 
1 100),  bound  to  keep  the  canal  in  repair,  there  be- 
ing no  discretion  about  the  matter,  the  court  held 
his  duty  was  Imperative,  for  the  neglect  of  wblcli 
he  was  liable  for  damages,  his  acts  being  mini*. 
teriaL    Hicks  v.  Dom.  42  N.  Y.  46,  68L 

Where  such  superintendent  undertook  to 
stroy  the  plalntlff*s  boat  claiming  the  act  as 
sary,  the  court  held  that  the  right  did  not 
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the  stone  cnisher  was  set  np  ftnd  operated. 
It  does  appear,  from  one  of  the  special  ver- 
dicts, that  the  stone  crasher  was  being  oper- 
ated by  help  hired  by  the  street  commis- 
sioner,  in  the  interest  of  the  village,  on  the 
afternoon  of  July  12,  1888,  in  the  presence  of 


the  street  commissioner  and  the  defendants, 
who  were  present  as  a  street  committee  of  Uie 
trustees  to  observe  its  operation,  and  to  con- 
sult with  the  street  commissioner  about  its 
work  and  other  matters  connected  with  the 
maintenance  and  repair  of  the  highways, 


■Imply  on  aooount  of  oonyenlenoe  or  economy,  as 
all  other  expedients  should  have  been  first  tried, 
and  further  that  such  action  cast  upon  falm  the 
burden  of  provin^r  the  expediency  or  necessity  of 
his  action,  tbid^  BuaseU  v.  M^w  Tork,  8  Denio, 
47fi. 

Where  the  canal  board  had  a  statutory  authority 
to  contract  for  canal  repairs  and  yave  the  contract- 
or the  Like  duties  and  poweis  that  superintendents 
had,  it  was  held  that  said  contractor  was  liable  for 
damage  occasioned  to  plaintilTs  boat  throuff  h  nev- 
Ifyence  in  not  repairing,  after  notice  of  defects. 
Robinson  v.  Chamberlain,  M  N.  Y.  889. 90  Am.  Deo, 
718:  Fulton  F.  Ins.  Go.  v.  Baldwin,  87  N.  Y.  648; 
Johnson  v.  Belden,  47  N.  T.  180. 

U  OnmtnalUabOnif. 

Public  officers  of  every  grade  and  description 
may  be  impeached  or  Indicted  for  official  miscon- 
duct and  corruption.  WHaon  v.  New  York.  1 
Beuio,  608, 48  Am.  Dec.  719. 

Officers  of  municipal  corporations  may  makiQ 
ttiemselves  personally  liable  for  their  crimes  or 
torts.    Chandler  v.  Bay  8t.  Louis.  67  Miss.  888. 

A  road  overseer  is  only  charged  with  reasonable 
diligence  and  effort  In  the  discharge  of  his  duty, 
and  cannot  be  held  criminally  liable  for  failing  to 
keep  the  road  in  repair,  where  it  is  shown  that  to 
do  so  with  the  means  available  to  him  is  impossi- 
ble. Parker  v.  State.  89  Tex.  App.  878;  Moore  v. 
State,  87  Tex.  App.  439. 

A  failure  to  keep  a  public  highway  in  repair  by 
those  who  have  assumed  that  duty  from  the  state, 
BO  that  it  is  unsafe  to  travel  over,  is  a  public  nui- 
sance, making  the  party  bound  to  repair  liable  to 
Indictment  therefor  and  to  an  action  at  the  suit 
of  any  one  who  has  sustained  special  injury.  Bob- 
inson  v.  Chamberlain,  84  N.  Y.  888, 00  Am.  Bee.  718; 
Lansing  v.  Smith,  8  Cow.  161;  Smith  v.  Wright,  84 
Barb.  170;  Pierce  v.  Dart,  7  Cow.  609;  Shepherd  v. 
Uncoln,  17  Wend.  260;  Adsitv.  Brady,  4  Hill,  680, 
40  Am.  Dec  806;  Lyme  Begls  v.  Henley.  1  Bing.  N. 

If  a  deficiency  exists  in  the  highways  of  a  dis- 
trict, which  is  occasioned  by  the  fault  of  such  offi- 
cer, he  may  be  prosecuted  by  mdictment.  White 
V.  Phillipston.  10  Met.  108. 

They  are  bound  to  take  the  most  advantageous 
terms  for  the  performance  of  the  work,  and  for 
any  corrupt  or  willful  dealing  in  the  placing  of  a 
contract  payable  in  public  money,  they  are  oriml- 
naliy  liable.   State  v.  Kern,  61 N.  J.  L.  869. 

A  willful  and  corrupt  award  of  a  contract  for  pub- 
lic work,  on  terms  less  advantageous  than  others, 
would  be  a  neglect  and  breach  of  duty,  such  as 
would  constitute  official  misbehavior  indictable  at 
common  law.  Ibid^  State  v.  Startup,  88  N.  J.  L. 
428. 

A  corporation  or  individual  who  is  bound  to  re- 
pair a  public  highway  or  navigable  river,  is  liable 
to  Indlotmen  t  for  the  neglect  of  such  duty.  People 
T.  Albany,  11  Wend.  688, 87  Am.  Dec.  06. 

8uperv1s3rs  are  liable  to  indictment  for  neglect' 
tug  to  open  a  public  highway,  duly  laid  out  in  their 
respective  townships.  Com.  v  Belter,  78  Pa.  101; 
Oraffins  v.  Com.  8  Penr.  ft  W,  602;  Edge  T.  Com.  7 
Pa.  275:  PhUlips  v.  Com.  44  Pa.  197. 

The  opening  of  a  wroag  road  is  no  defense  to  an 
iDdlotment  for  neglect  to  open  a  highway  there  be- 
ing no  compliance  with  the  legal  duty  of  super- 
Tisors.    Com.  v.  Johnson,  184  Pa,  686u 
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For  any  material  change  in  the  line  of  a  road 
directed  by  an  order  of  the  court,  supervisors  are 
liable  to  indictment,  although  they  follow  lineti 
made  by  their  predecessors.   ItUL 

If  such  judicial  acts  are  corrupti  such  officer  Is 
liable  to  be  impeached  or  indicted,  but  no  civil  ac- 
tion will  lie  on  behalf  of  the  party  injured.  Wil- 
son V.  New  York,  1  Denlo,  606, 48  Am.  Deo.  719. 

If  the  board  of  public  works  has  been  forbidden 
by  statute  to  contract  for  cleaning  the  streets  with- 
out previous  advertisement  of  the  same,  the  doing 
of  such  prohibited  act  willfully  and  with  evil  in- 
tent constitutes  a  criminal  offense  and  an  indict- 
ment charging  the  members  of  the  board  engaged 
thereon  is  sufficient.  State  v.  Startup,  and  State  v. 
Kern,  sttpra. 

And  in  New  Jersey,  this  liability  la  not  taken 
away  or  affected  by  section  160  of  the  Statute  of 
March  81,  1871,  Pamph.  Laws.  p.  1094.  State  v. 
Kern,  SI  N.  J.  L.  200. 

Indictment  against  oommissloners  of  a  town  for 
neglectingtokeep  the  highways  In  order  must  set 
forth  the  matters  by  reason  of  which  the  obliga- 
tion has  been  Imposed  on  them,  when  there  is  no 
public  law  imposing  the  duty  upon  them.  State  v. 
Halifax,  16  N.C.  846. 

The  mdictment  must  also  charge  specifically 
which  of  the  duties  imposed  has  been  neglected. 
XMd. 

Where  the  information  charged  the  defendants 
with  permitting  a  nuisance  by  reason  of  non-repair 
of  a  bridge,  so  that  it  became  unfit  'for  public  use 
describing  them  as  '^trustees  of  the  Wabash  is  Brie 
Canal,**  the  court  held  the  same  bad  as  not  showing 
that  the  road  or  the  bridge  crossed  the  canal,  and 
for  not  showing  how  they  became  possessed  of  the 
right  or  duty  to  repair.  Butler  v.  State,  17  Ind.  460. 

The  duty  is  imposed  by  statute,  under  a  penalty, 
and  mdictable  under  the  South  Carolina  Act  of 
J82S.    McKenzie  v.  Chovin,  1  McMuU.  L.  288. 

In  Hill  V.  Stete,  4  Sneed,  448,  they  were  held  in- 
dividually liable  to  indictment  for  neglect  of  re* 
pairs,  their  action  being  an  official  nonfeasance. 

But  in  State  v.  Barksdale,  6  Humph.  164,  they 
were  held  not  Uable  to  indictment. 

The  latter  case  is  distinguished  from  Hill  ▼.  State, 
supra,  the  presentment  not  setting  out  the  names 
of  the  persons  or  board  holding  office  nor  charging 
neglect  of  official  duty. 

In  order  to  warrant  a  conviction  of  an  overseer 
of  a  public  road  under  article  409  of  the  Texas 
Penal  Code,  for  failure,  neglect,  or  refusal  to  per- 
form the  duties  of  his  office,  it  must  be  shown  that 
such  failure,  neglect,  or  refusal  on  his  part  was 
willful,  that  iB,  done  with  evil  intent,  with  legal 
malice,  without  legal  Justification,  and  with  no 
reasonable  ground  to  believe  his  action  legaL 
Parker  v.  State,  29  Tex.  App.  872;  Moore  v.  State, 
27  Tex.  App.  489. 

In  Thornton  v.  Springer,  6.  Tex.  687,  they  were 
held  not  liable  in  damages,  but  only  for  the  penalty 
Imposed  by  Stat.  184B,  H  4,  5,  p.  99. 

The  motion  should  state  the  appointment  and 
notification  thereof  and  continuous  non-repair  for 
twenty  days.    Thornton  v.  Springer,  supra. 

In  Bex  V.  Dean,  2  Maule  &  S.  80,  they  were  held 
liable  to  indictment  for  not  obeying  the  order '  of 
the  sessions  court,  dlrectiog  the  laying  out  of  a 
road  as  a  public  road,  and  also  to  proceedings  by 
way  of  a  mandamua  by  the  party  entitied  to  the 
road.  KW. 
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Streets,  and  lanes.  There  is  nothing  in  this 
finding  that  shows  that  the  testimony  tended 
to  prove  that  the  defendants  participated  in 
the  operation  of  the  stone  crusher,  or  that 
they  acted  other  than  in  an  official  capacity. 
It  was  their  duty  to  inform  themselves  in  re- 
gard to  the  necessity  of  repairs  upon  the 
streets  and  the  best  methods  of  making  them, 
in  order  that  they  might  act  intelligently  as 
members  of  the  board  of  trustees.    It  is  un- 


necessary to  pass  upon  the  rulings  of  the 
court  upon  questions  relating  to  the  admia- 
sion  and  rejection  of  evidence.  If  all  the 
evidence  offered  by  the  plaintiff  had  been  ad* 
mitted,  and  all  evidence  objected  to  by  the 
plaintiff  had  been  excluded,  it  would  still 
have  been  the  duty  of  the  court  to  have  or- 
dered a  verdict  for  the  defendunta. 
Judgment  ajjirmed. 


OREGON  SUPREME  COURT. 


Emma  COOPER,  Rapt., 


V. 


Calistia  PHIPPS  et  al.,  Appts. 


(. 


.Or. 
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1.  Evidence  Is  inadml88lble«  <n  an  action 
for  libel  Id  obargioK  the  plaintlfl  with  unohas- 
tlty,  of  her  sreneral  reputation  for  virtue  and 
obastlty,  where  no  actaok  is  made  upon  It. 

8.  A  witness  in  as  action  is  not  liable 
for  libel*  unless  it  is  shown  afBrmatively  that 
her  statements  were  not  pertinent  to  the  matter 
in  progress,  and  were  spoken  maliciously  and 
with  a  view  to  defame  the  one  claiming  to  be  in- 
jured thereby. 

(July  17, 1B08^ 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  in 


favor  of  plaintiff  in  an  action  brought  to 
cover  damages  for  the  alleged  publication  of  a 
libel.    Reversed, 

Tbe  facts  sufficiently  appear  in  the  opinion. 

Messrs.  William  M.  Colviif  and  P.  P. 
Prim  Sb  Son,  for  appellants: 

Tbe  law  presumes  the  character  and  public 
reputation  of  the  plaintiff  to  be  good,  and  of 
the  best,  until  it  is  attacked,  and  she  can  safe- 
ly rest  upon  that  presumption.  Without  in- 
troducing any  evideoce,  her  reputation  and 
character  stood  without  qualification  or  defect 
and  no  evidence  that  she  could  offer  coold 
add  to  or  increase  its  force  and  virtue. 

Hitchcock  V.  Miwre,  70  Mich.  112:  CarnttaU 
V.  Richardson,  Ryan  &  M.  305;  Matthetts  v. 
Bttntley.  9  N.  H.  146;  Stow  v.  Content^  3 
CoDn.  825,  8  Am.  Dec.  189;  Bamfield  v.  Masaey, 
1  Campb.  460;  Dodd  v.  Iiorris,  8  Campb.  519; 
Eoughtaling  v.  Eeldarhouse,  2  Barb.  149;  New- 


"SOTE.— Privilege  of  wttness  as  to  defamatory  teetU 

mony. 

The  genetal  doctrine  of  American  cases,  like  that 
above  reported,  istbat  the  testimony  of  a  witness 
Is  prl  vUegred  so  long  as  it  is  pertinent  to  tbe  case, 
or,  as  expressed  In  some  cases,  unless  be  wander 
from  tbe  point  and  maliciously  beap  slander  on  an- 
otber.    Mor^n  v.  Bootb,  13  Busb,  400. 

So  tbe  defendant  m  a  slander  suit  may  show  to 
negative  malice  that  tbe  words  were  spoken  by 
him  as  a  witness  in  a  judicial  prooeediner.  Nelson 
V.  Kobe,6Blttckf.  804. 

Tbe  pertinent  testimony  of  a  witness  is  absolutely 
privileged.    Hutcbinson  v.  Lewis,  76Ind.  6K. 

And  It  is  sufficient  prima  facie  as  a  defense  for 
uttering  defamatory  words  to  sbo  w  that  tbey  were 
spoken  by  a  defendant  as  a  witness.    IMd. 

Tbe  belief  of  a  witness  tbat  his  answers  are  per- 
tinent relieves  bim  from  liability  for  an  action  of 
slander.  Steinecke  v.  Marx,  10  Mo.  A  pp.  681;  White 
V.  Carroll,  42  N.  Y.  161,  1  Am.  Bep.  608.  See  also 
Suydam  v.  Moffatt,  infra. 

A  witness  is  absolutely  privileged  in  making  an- 
iwers  material  to  tbe  case  and  believed  to  be  true, 
even  though  he  is  actuated  by  malice  as  well  as  by 
purpose  to  perform  bis  duty  as  a  witness.  Llles  v. 
Ckister,  42  Ohio  St  68L 

The  k)elief  of  a  witness  as  to  the  relevancy  of  bis 
testimony  in  such  a  case  is  a  question  for  tbe  Jury. 
White  V.  Carroll,  supra. 

Answers  of  a  witness  which  are  relevant  and 
honestly  made  are  privileged.  Lanning  v.  Christy, 
80  Ohio  St.  115, 27  Am.  Rep.  481. 

Pertinent  tesrimony  of  a  witness  is  privileged,  no 
matter  if  the  witness  is  actuated  by  ill  wilL  Cal- 
kins V.  Sumner,  18  Wis.  193,  80  Am.  Deo.  788. 

For  pertinent  answers  a  witness  can  claim  privi- 
lege, but  not  BO  as  to  voluntary  slander  wbiob  is 
not  pertinent  to  tbe  case.  Barnes  v.  McCrate,82 
Me.  442. 
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But  a  witness  is  liable  for  impertinent,  malignant 
words  spoken  by  bim  without  believing  them  to  be 
true.    Smith  v.  Howard,  28  Iowa,  61. 

Words  spoken  by  a  witness  with  malicioaB  In- 
tent to  defame  and  which  are  not  pertinent  to  the 
case  may  constitute  slander.  Hastings  v.  Luak,  22 
Wend.  410. 84  Am.  Dec  880. 

Defamatory  statements  not  pertinent  to  tlie  ^ 
suefl  nor  believed  to  be  so  by  tbe  witness,  but  tai- 
jeoted  by  him  voluntarily  and  maliciously  for  tbe 
purpose  of  defaming  and  injuring  another,  sre  not 
privileged.    Shadden  v.  McElwee,  86  Tenn.  146l 

In  Grove  v.  Brandenburg,  7  Blatchf .  234.  defam- 
atory words  spoken  by  a  witness  were  held  on  de- 
murrer to  be  privileged,  although  It  was  alleswd 
that  the  witness  did  "falsely,  corruptly,  and  mali- 
ciously swear.**    But  see  later  Indiana  case,  st^pnu 

A  declaration  for  slander  in  testimony  as  to  the 
character  of  a  witnesR  on  an  attempt  at  impeach- 
ment was  held  in  Cook  v.  Cook,  100  Mass.  194,  to  be 
insufScient  for  laokof  necessary  averments  as  to 
damages,  but  the  question  of  privilege  was  not 
considered. 

Testimony  of  a  witness,  who  Is  also  tbe  defend- 
ant, in  a  suit  for  damages  for  discharging  an  em- 
ploy^ as  to  his  reason  for  such  discbarge,  ia  pnv^ 
leged.    Fagan  v.  Fries,  SO  UL  A  pp.  286. 

A  malicious  statement  by  a  witness  which  Is  not 
necessary  to  the  answei  of  a  question,  but  made 
to  show  excuse  for  failure  to  remember  oertaiu 
matter.  Is  privileged.  Hunckel  v.  Yonelfl,  60  Md. 
179.  affirmed  on  rehearing.  Id.  106. 

In  this  case  a  majority  of  tbe  court  approves  the 
English  rule  of  absolute  privilege  for  a  witoeas 
from  a  civil  action  for  libel  for  anything  stated  In 
tbe  character  of  a  witness,  even  though  f  abe  and 
malicious,  but  tbe  case  does  not  necessarily  decide 
what  would  be  the  result  if  a  witness  volunteered 
utteriy  Irrelevant  defamation  which  oonld  In  no 
respect  be  regarded  as  testimony  m  the  ease.    IMd. 


See  also  25  L.  R.  A.  100. 
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ell.  Defamation,  Slander  &  Libel,  p.  828; 
Oaugh  ▼.  8t.  John,  16  Wend.  646;  Anderson  ▼. 
Long,  10  Qerf.  &  R.  55;  1  Whart.  Ev.  2d  ed. 
g§  47-60;  Miles  v.  Fflrn*<?m,  17  Ind.  245,  79 
Am.  Dec.  477;  MeCahe  v.  Platter,  6  Blackf. 
405:  Howard  v.  Patrick,  43  Mich.  121;  Fahey 
V.  Grotty,  63  Mich.  388;  /xi/to  v.  Davenport, 
50  Minn.  99;  OroasdaU  y.  Bright,  6  Houst. 
(Del.)  52. 

The  rule  of  evidence  as  to  such  cases  is  to 
impose  on  the  plaintiff  the  onvs  of  rebutting 
those  presumptions  flowing  from  the  seeming 
obligations  and  situation  oi  the  parties,  and  to 
require  of  him  to  bring  home  to  the  defendant 
the  existence  of  malice  that  is  malice  in  fact, 
as  the  true  motive  of  his  conduct. 

Townshend,  Slander  &  Libel,  4th  ed.  §  209, 
p.  296;  King  T.  Hoot,  4  Wend.  118,  21  Am. 
Dec.  109. 

Under  the  allegations  of  plaintiff's  complaint, 
it  is  shown  therein  that  Calistia  Pbipps  was 
conditionally  privileged  when  she  uttered  and 
published  the  allegtS  libel,  and  the  plaintiff 
could  not- recover  any  damaeres  in  this  case, 
unless  the  plaintiff  could  show  by  a  prepond- 
erance of  the  evidence  that  Calistia  Phipps 
was  actuated  b^  actual  malice,  or  malice  In 
fact  against  plamtiff. 

See  Kent  v.  Bongartz,  16  R.  L  72;  Folkard's 
SUrkie,  Slander  &  Libel,  p.  255. 

L-nder  the  pleadings,  the  plaintiff  was  not 
entitled  to  recover  at  all,  without  proving  that 
the  words  were  uttered  and  published  with 
actual  malice  against  said  plaintiff. 

IIa*^tings  v.  Lusk,  22  Wend,  410,  84  Am. 
Dec.  330;  Townshend,  Slander  &  Libel,  p.  296, 


g209;  Cooke,  Defamation,  28,  81,  60;  Newell, 
Defamation,  Slander  <&  Libel,  p.  324,  §  28; 
Starkie,  Slander  &  Libel,  229,  292.  See  Folk- 
ard's  Starkie,  Slander  <fe  Libel,  p.  262,  note  6; 
Lavfson  v.  IJieks,  38  Ala.  279,  81  Am.  Dec.  49; 
Calkins  V.  Sumner,  13  Wis.  193,  80  Ara.  Dec 
738;  Fans  v.  J^rke,  9  Dana,  128,  83  Am. 
Dec.  538;  King  r.  Boot,  supra. 

Messrs.  Lionel  R.  Webster  and  Fran^ 
cis  Fitchy  for  respondent: 

A  witness  testifying  in  a  court  who  mali- 
ciously defames  another  with  the  intent  to  in- 
jure the  reputation  of  such  other;  or  expose 
him  or  her  to  public  hatred,  contempt,  or  ridi- 
cule, if  such  testimony  is  false  and  its  falsity 
is  known  by  the  witness,  is  not  protected  from 
civil  action  for  libel  because  of  the  privilege  of 
a  witness 

Townshend,  Slander  &  Libel.  §  223;  Shad- 
den  V.  MeElwee,  86  Tenn.  146;  Hutchinson  ▼. 
Iau^,  75  Ind.  65;  1  Hilliard,  Torts,  322; 
Cooley,  Torts,  210;  Nelson  v.  Babe,  6  Blackf. 
204;  Orove  v.  Brandenburg,  7  Blackf.  234; 
M<yweT  V.  Watson,  11  Vt.  536, 34  Am.  Dec.  704. 

The  American  rule  modifies  that  enforced 
in  Enerland. 

WhiU  V.  CarrcU,  42  N.  T.  161,  1  Am.  Rep. 
505:  Smith  v.  Howard,  28  Iowa,  51;  Barnes  v. 
McGraU,  32  Me.  442. 

In  slander  and  libel  charging  plaintiff  with 
being  unchaste  she  may  prove  on  her  direct 
case  that  her  general  reputation  for  chastity 
and  virtue  is  cood. 

1.  To  sup^rt  the  presumption  that  it  is 
good. 

2.  Gases  of  slander  and  libel  are  exceptions 


A  witness  who  is  obliged  to  answer  iDterrojira- 
tories  of  a  legislative  committee  is  privileged  In 
giving  his  answers,  although  they  are  defamatory. 
Terry  v.  Fellows,  21  La.  Ann.  870. 

Testimony  griven  In  an  investifratlon  legally  held 
by  the  common  council  of  a  city  is  privfiegred,  so 
that  it  cannot  be  deemed  a  repetition  of  a  previous 
Blander  by  the  witness,  showinir  express  malice. 
McLauflrhlin  v.  Charles.  00  Hun,  230. 

The  immunity  of  a  witness  in  a  Judicial  proceed- 
ing from  an  action  for  defamation  is  not  alfeoted 
by  Miss.  Code,  §  1001,  which  makes  insulting  words 
actionable.   Vemer  y.  Vemer,  64  Miss.  8ieL 

Enffiish  oases. 

Early  English  cases  considered  the  relevancy  or 
pertinency  of  testimony  as  material  in  determin- 
fngr  the  question  of  privilege. 

It  was  held  in  Revls  v.  Smith,  18  C.  B.  120,  that 
words  of  a  witnece  relevant  to  a  case  are  privileged, 
and  that  the  testimony  of  a  witness  is  prima  fade 
privileged. 

8o  testimony  in  a  slander  case,  that  the  plaintiff 
is  a  common  Uar,  given  to  reduce  the  amount  of 
his  recovery,  is  privileged.  Harding  v.  fiulman, 
Brownl.  2;  Harding  v.  Bodman,  Hutton.  11. 

And  a  witness  who  on  a  former  trial  had  testi* 
fled  as  an  expert  that  a  certain  signature  was  a  for- 
gery, and  bad  been  severely  criticised  by  the  Judge 
in  that  case,  and  wben  asked  in  the  later  trial  if  be 
bad  read  what  the  Judge  said  persisted  in  saying, 
although  the  court  tried  to  stop  him,  that  the  sig- 
nature was  forged,  is  within  the  rule  giving  privi- 
lege for  words  spoken  in  testimony,  as  these  words 
were  a  part  of  bis  evidence  and  spoken  in  defense 
of  his  own  character,  which  was  in  some  decree 
impugned  by  the  question  asked  bim.  Seaman  v. 
Nethercllft,  L.  B.  2  C.  P.  Div.  68,  affirming,  L.  B.  1 
C.  P.  Div.  6«0l 

22  L.  R.  A. 


But  in  Kennedy  v.  Hilliard,  10  Ir.  C.  L.  Rep.  lOS,  1 
L.  T.  N.  S.  578,  it  is  declared  more  broadly  that  an 
action  will  not  lie  for  words  spoken  in  evidence. 

And  in  Dawkins  v.  Rokeby,  L.  E.  7  H.  L.  7i4.  af- 
firming L.  R.  8  Q.  B.  256),  the  testimony  of  a  witness 
is  held  to  be  absolutely  privileged,  although  it  is 
immaterial,  irrelevant,  and  given  mala  fide,  without 
reasonable  or  probable  cause.  In  this  case  it  is  ex- 
pressly declared  that  the  same  rule  of  privilege 
exists  aa  to  Judges,  counsel,  witnesses,  and  parties. 

This  is  in  accord  with  the  absolute  privilege, 
declared  in  Munster  v.  Lamb,  L.  B.  11 Q.  B.  Div.  668, 
to  exist  in  respect  to  words  of  counsel,  even  If 
both  malicious  and  irrelevant. 

The  privilege  of  witnesses  extends  to  a  person 
testifying  before  a  committee  of  tiie  house  of 
commons.  GofBn  v.  Donnelly,  L.  EL  0  Q.  B,  Div. 
807.    See  also  Terry  v.  Fellows,  21  La.  Ann.  878. 

Also  to  testimony  of  a  person  taken  before  a 
military  court  of  inquiry,  which  has  no  power  to 
administer  an  oath.   Dawkins  v.  Bokeby,  supra, 

AjBMavUs  and  depositions. 

Statements  in  a  depoeltion,  tending  to  charge  a 
person  with  arson,  made  by  a  witness,  subpoenaed 
before  a  fire  marsball  having  Jurisdiction  of  the 
matter,  are  privileged.  NewUeld  v.  Copperman, 
10  Jones  &  S.  20Z. 

Words  spoken  in  an  affidavit  pertinent  to  the 
matter  involved  in  a  Judicial  proceeding  are  priv- 
ileged.   Warner  v.  PaJne,  2  Sandf .  105. 

Thus  an  afBdavit  for  attachment  which  is  perti- 
nent is  privileged.  Johnson  v.  King,  04  Tex.  282; 
Spaids  V.  Barrett,  57  Dl.  280, 11  Am.  Rep.  10. 

So  an  affidavit  in  chsncery  is  privileged.  Daw- 
ling  V.  Wen  man,  2  Show.  440. 

And  an  affidavit  in  support  of  an  answer  to  an 
application  for  injunction  is  privileged,  tf  perti- 
nent.   Hart  V.  Baxter,  47  Mich.  198. 
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to  the  general  rule  forbidding  sach  proof  io 
civil  actionfl. 

8.  To  enhance  damages. 

3  Sutherland,  Damages,  p.  665;  2  Greenl.  Ev. 
8  275;  1  Whart.  Ev.  8d  ed.  §§  47-50;  1  tiedgw. 
Damages,  8tb  ed.  g  52;  2  Sedgw.  Damages, 
8th  ed.  ^^  445-452;  8  Am.  &  Eng  Encyclop. 
Law,  112.  and  note;  0' Bryan  v.  (y Bryan,  18 
Mo.  16,  58  Am.  Dec.  128;  Williams  v.  Haig,  8 
Bich.  L.  862,  45  Am.  Dec.  774;  Adami  v.  Law- 
son,  17  Gratt.  250,  94  Am.  Dec.  455;  Stone  v. 
Varney,  7  Met.  86,  89  Am.  Dec.  762. 

Actual  ill  will  or  malice  will  enhance  the 
damages,  but  need  not  be  shown  to  entitle 
plaintiff  to  recover. 

8  Sutherland,  Damages,  p.  642;  Hill's  Code, 
§  2029. 

Defendants  are  presumed  to  have  used  the 
words  in  the  meaning  in  which  they  would 
ordinarily  be  accepted  and  understood,  under 
the  circumstances  and  in  the  connection  in 
which  they  were  used.  If  under  these  condi- 
tions the  words  would  convey  to  a  person  of 
ordinary  understanding  the  charge  of  unchas- 
tity,  such  meaning  must  be  accepted. 

Townshend,  Slander  &  Libel,  p.  144, 
|§  140,  note  1,  144,  282,  884,  891;  WiUox  v. 
Moon,  63  Vt.  481;  18  Am.  &  Eng.  Encvclop. 
Law,  879-881;  Kedrolitansky  v.  Jfiebaum,  70 
Cal.  216;  Datie  v.  Sladden,  17  Or.  259;  Froctor 
T.  Otoens,  18  Ind.  21,  81  Am.  Dec.  841;  Good- 
rich V.  Uooper,  97  Mass.  1,  98  Am.  Dec.  50; 
BtalUngi  v.  Heuman,  26  Ala.  800,  62  Am.  Dec. 
728;  Little  v.  Barlow,  26  Ga.  428, 71  Am.  Dec. 
219. 


J.,  delivered  the  opinion  of  the 
court: 
This  appeal  is  brought  to  reverse  a  judg- 


ment for  $5,000  recovered  by  plaintiff  in  an 
action  for  libel  against  the  defendants.  It 
is  charged  that  in  a  certain  suit  for  divorce 
and  for  the  custody  of  a  minor  child,  pend- 
ing in  the  superior  court  for  the  county  of 
San  Francisco,  state  of  California,  between 
the  defendant  William  Phipps,  as  plaintiff, 
and  Minnie  Phipps,  a  sister  of  the  plaintiff 
herein,  asdefenaant,  Cal isti a  Phipps,  one  of 
the  defendants  herein,  was  called  and  testi- 
fied as  a  witness,  and  in  response  to  the  fol- 
lowing intcrroflratory  of  counsel,  **Has  t^e 
defendant  been  in  the  habit  of  running  around 
with  other  men?"  answered  :  **Tes,  sir ;  two 
young  men  came  and  rented  a  house,  and  she 
and  her  sister  [meaning  this  plaintiff]  lived 
with  them,  and  kept  house  for  them  :  did  this 
about  two  months.  All  the  neighbors  talked 
about  their  scandalous  conduct. "  That  this 
testimonj^  was  reduced  to  writing  by  the  court 
commissioner,  and  was  duly  filed,  at  the  in- 
stance of  the  defendant  William  Phipps,  and 
became  a  part  of  the  records  and  files  of  said 
court.  That  defendant  meant  by  said  words 
to  accuse  the  plaintiff  of  being  an  unchaste 
woman,  and  of  having  lived  in  notorious, 
lewd,  and  lascivious  cohabitation  with  some 
man  to  plaintiff  unknown.  That  such  state- 
ment was  false,  malicious,  and  defamatory, 
and  was  made  with  malice,  and  with  the  in- 
tent to  defame  the  plaintiff,  and  at  the  in- 
stigation and  request  of  the  defendant  Wil- 
liam Phipps.  The  answer  admits  that  the 
defendant  Calistia  Phipps  testified  as  alleged 
in  the  divorce  suit,  but  denies  the  other  al- 
legations of  the  complaint,  and  afflrm<itivelT 
alleges  that  such  testimony  was  given  with 
a  firm  belief  in  its  truth,  in  answer  to  an  in- 
terrogatory propounded  to  her  by  counsel, 


And  the  belief  of  the  affiant  that  the  matter  in 
bis  affidavit  for  a  motion  is  pertinent  makes  It 
pn vileffed.    Suydam  v.  Hoflat,  1  Saodf .  4Q0. 

But  a  witness  may  be  charged  with  orimlnai 
libel  in  maklnflT  malicious  defamation  in  an  affi- 
davit which  is  not  pertinent  to  the  matter  involved 
in  the  proceedinir  although  the  presumption  In 
respect  to  testimony  is  in  favor  of  the  prlvileflre. 
Com.  V.  Culver.  1  Pa.  L.  J.  Rep.  861. 

The  charfire  in  an  affidavit  that  another  witness 
is  ffuilty  of  perjury  is  privileged.  Warner  ▼.  Paine, 
mij>ra. 

An  affidavit  to  support  a  motion  for  a  new  trial 
attacking  the  character  of  a  witness  for  veracity  is 
privUeged.    Burke  v.  Ryan,  86  La.  Ann.  961. 

In  Rex  V.  Salisbury,  1  Ld.  Haym.  841,  it  was  held 
that  the  publioation  of  an   affidavit  containing  i 
soandal  was  indictable  as  tending  to  a  breach  of  the 
peace;  but  the  report  does  not  show  what  is  meant ; 
by  the  publicatlon.whether  It  was  published  other- 
wise than  by  pleading  or  affidavit  in  court  or  not. 

An  affidavit  in  support  of  a  summons,  though 
defamatory  as  tea  third  person,  is  not  actionable* 
Henderson  v.  Broomhead,  4  Hurlst.  &  N.  560. 

Erie,  J.,  said  in  respect  to  this  affidavit  that  it  did 
not  appear  certain  that  It  was  Irnslevant.    Other  ! 
judges  spoke  generally  as  to  the  pii  vUckc  of  words 
used  in  judicial  proceedings.    But  see  Dawkins  v. 
Bokeby,  L.  R.  7  H.  L.  744.  alfg.  8  Q.  R  266. 

An  affidavit  filed  in  support  of  a  motion  is  privi- 
leged so  far  as  It  is  pertinent,  or  believed  to  be  so 
by  the  affiant  upon  reasonable  grounds.  Hyde  v. 
McCabe,  lOOMo.  412. 

A  charge  in  an  affidavit  filed  in  opposition  to  a 
motion  for  security  for  costs  to  the  effect  that  tiie 
person  who  made  the  affidavit  in  favor  of  the  mo- 
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tion  aUeging  Insolvency  was  corruptly  guiltv  of 
willfully  false  swearing.  Is  notsuffldently  relevant 
to  be  privileged,  and  the  belief  in  Its  relevancy, 
which  can  excuse  the  person  who  made  it.  is  a  ques- 
tion of  fact.   JMd. 

An  affidavit  showing  cause  against  a  rule  n<sf  for 
criminal  Information  for  sending  a  challenge  to  a 
person  who  obtains  the  rule  is  privileged  in  setting 
forth  any  matters  respecting  the  past  oondact  of 
such  person  as  the  affiant  may  think  would  diain- 
ollne  the  court  to  favor  the  application.  Doyle  v. 
O^Doherty,  Oar.  &M.  418. 

Pertment  allegations  In  an  affidavit  were  also 
held  privileged  in  Astley  v.  Younge,  2  Burr.  8U7. 

An  affidavit  that  an  attorney  had  disclosed  con- 
fidential communications  is  relevant  and  tber^ 
fore  privileged,  when  presented  Id  defense  of  a 
motion  to  strike  out  an  allegation  of  the  defendant 
in  a  suit  for  compensation,  that  the  attorney^  serv- 
ices were  abortive  and  of  no  value.  Garr  v.  8ei- 
den,  4  N  Y.  91. 

An  affidavit  volunteered  for  the  purpose  of  in- 
ducing a  governor  to  revoke  a  warrant  issued  to 
the  agent  of  another  state  in  preoeedingsfor  the 
rendition  of  a  fugitive,  being  a  proceeding  Cdram 
non  itidfcs,  is  not  privileged.  Hosmer  v.  Lo veland, 
19  Barb.  116. 

An  affidavit  by  a  physician  that  a  person  is  in- 
sane, made  in  a  proceeding  properly  and  legally 
instituted  under  the  statute,  is  privileged,  but  it  is 
otherwise  with  a  certificate  to  that  effect  volun- 
tarily made  by  a  physician  and  not  required  or 
authorized  by  law.  Perkins  v.  Mitchell,  81  Barb. 
461. 

An  affidavit  presented  to  a  magistrate  accusing 
a  person  of  crime  is  privileged.    Hartsook  v.  Bed- 
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and  without  Bialice  or  ill  will  towards  plain- 
tiff herein,  and  that  such  tesiimony  was  rel- 
evant to  the  issue  involved  in  said  suit. 

The  first  assignment  of  error  necessary  for 
us  to  consider  is  that,  as  a  part  of  plaintiff's 
case  in  chief,  evidence  in  her  behalf  was  ad- 
mitted, tending  to  show  that  her  general  rep- 
utation for  virtue  and  chastity  was  good. 
At  the  time  this  evidence  was  offered  and  ad- 
mitted, no  attack  had  been  made  by  defend- 
ants, either  in  the  pleadings  or  otherwise, 
upon  the  character  of  the  plaintiff;  and  it 
was  then  and  there  stated  by  their  counsel, 
in  open  court,  and  in  the  hearing  of  the  jury, 
that  her  reputation  for  virtue  and  chastity 
was  admitted  to  be  of  the  best,  and  that  no 
attack  would  be  made  thereon  during  the 
trial,  nor  was  any  such  attack  made.  There 
la  some  conflict  in  the  authorities  as  to 
whether,  in  an  action  for  libel  or  slander, 
the  plaintiff  may  give  in  evidence  his  good 
character,  without  it  first  having  been  at- 
tacked by  the  defendant  either  in  the  plead- 
ings or  evidence.  "  But  the  better  opinion, " 
flays  Mr.  Wharton,  ''is  against  this  conces- 
flion,  on  the  ground  that  the  law  presumes  a 
party's  character  good,  and  that  it  is  super- 
fluous for  him  to  prove  that  which  is  pre- 
sumed." Whart.  £v.  g  47.  And  again  savs 
the  same  author:  "It  would  be  manifestly 
improper  to  permit  a  party  suing  for  dam- 
ages to  put  in  evidence,  as  reason  why  he 
should  have  heavy  damages,  that  bis  char- 
acter is  good :  First,  the  law  assumes  all 
characters  to  be  good,  and  there  is  no  use  in 
proving  that  which  is  thus  assumed ;  sec- 
ondly, to  make  good  character  the  basis  of 
rec'ivcry  would  he  equivalent  to  saying  that 
a  person  with  a  bad  character  can  tie  injure'd 
with  impunity;  thirdly,  a  collateral  Issue 


would  be  provoked,  which  would  bear  hard 
upon  many  deserving  cases.  For  these  and 
other  reasons  the  courts  have  refused  to  per* 
mit  such  evidence  to  be  put  in. "  Section  60. 
This  we  think  the  better  doctrine,  and  the 
one  supported  by  the  weight  of  authority. 
The  law  presumes  the  plaintiff's  character  to 
be  good  until  it  is  attacked,  and  she  may 
safely  rest  upon  this  presumption,  and  no 
evidence  that  she  may  offer  can  add  to  or  in- 
crease its  force  or  virtue.  See  Hitcheoek  t. 
Moore,  70  Mich.  112,  and  note,  and  3  Am. 
&  Ensr.  Encyclop.  Law,  112,  where  the  au- 
thorities are  fully  collated,  and  to  which 
reference  may  be  had  by  any  one  desiring  to 
pursue  the  investigation. 

The  next  assignment  of  error  is  in  the  in- 
struction to  the  jury  that  ''actual  ill  will  or 
malice  will  enhance  the  damages,  and  may 
be  shown  for  that'  purpose,  but  need  not  be 
shown  to  entitle  the  plaintiff  to  recover." 
This  was  manifest  error,  under  all  the  au« 
thorities.  While  there  is  some  conflict  in 
the  adjudged  cases  as  to  whether  witnesses 
are  absolutely  exempt  from  liability  to  an 
action  for  defamatory  words  uttered  or  pub- 
lished in  the  course  of  judicial  proceedings, 
it  is  agreed  by  all  the  authorities  that  they 
are  oresumptively  so;  and  before 'a  witness 
can  be  held  liable  in  a  civil  action  this  pre- 
sumption must  be  overcome,  by  showing 
affirmatively  that  such  statements  were  not 
only  false  and  malicious,  but  that  they  were 
not  pertinent  to  the  issues,  and  not  in  re- 
sponse to  questions  asked  by  counsel.  It 
seems  to  be  the  settled  doctrine  of  the  Eng- 
lish courts  that  statements  made  b^  a  witness 
in  the  course  of  a  judicial  investigation  are 
absolutely  privileged,  to  that  extent  that  no 
action  for  libel  or  slander  will  lie  therefor. 


diok,  6  BlaolEf.  286,  88  Am.  Dec.  141;  Sanders  v. 
BoUlnson,  2  Strobh.  L.  447;  Briggs  v.  Byrd,  84  N.  a 
837. 

In  Sanders  v.  RolUnson  the  deoteon  Is  put  on  the 
ground  that  the  remedy,  if  any,  is  for  maUclous 
prosecution. 

In  Shock  V.  McCbesney,  4  Feates,  607, 2  Am.  Deo. 
415,  alao  It  was  held  ttiat  words  charging  a  crime 
as  the  basis  of  an  action  by  a  Justice  of  the  peace 
are  not  tbe  basis  of  an  action  for  slander,  although 
tbe  defendant  is  discharged  without  an  indictment, 
but  the  remedy  is-  by  malicious  prosecution. 

So  an  affidavit  for  a  search  warrant  is  held  in 
Vauase  v.  Lee,  1  Hill,  L.  197,  26  Am.  Dec.  168,  not 
to  create  a  liability  for  llbei,  because  the  remedy, 
if  any,  is  for  malicious  prosecution. 

And  words  spoken  to  a  magistrate  on  application 
for  a  warrant  for  felony  are  not  actionable,  if 
epoken  in  good  faith  for  tbe  purpose  of  instituting 
prodfeedings.  Bunton  v.  Worley,  4  Bibb,  88,7  Am. 
Dec.  786. 

So  a  complaint  to  the  grand  Jury  charging  per- 
jury cannot  constitute  an  actionable  libel.  Kidder 
V.  Farkhurst,  8  Allen,  883. 

An  alBdavit  charging  perjury  as  the  foundation 
-of  a  warrant  for  an  arrest  is  not  the  basis  of  an  ac- 
tion for  libel,  even  if  false  and  maiioious.  Francis 
V.  Wood,  76  Ga.  648. 

Bnt  in  Pierce  v.  Oard,  88  Neb.  888,  it  is  held  that 
reasonable  and  probable  grounds  for  believing 
that  a  crime  has  been  committed  are  necessary  to 
create  a  privilege  in  statements  charging  a  crime 
made  on  application  to  a  magistrate  for  a  warranti 

And  a  complaint  to  a  magistrate  of  felony  to  ob- 
tain a  warrant  not  made  in  belief  of  its  truth,  but 
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for  an  ulterior  private  purpose,  such  as  the  en- 
forcement of  a  personal  claim,  is  held  libelous* 
Hill  V.  Miles,  9  N.  H.  14. 

The  exhibition  of  articles  of  peace  to  a  magi^ 
trate,  being  a  proceeding  in  a  court  of  Justice,  is 
pri\ileged.    Cutler  v.  Dixon,  4  Oo.  Rep.  14. 

So  defamatory  declarations  to  the  magistrate  in 
swearing  articles  of  peace  against  a  person  were 
held  privileged,  even  if  malicious,  although  they 
could  be  used  to  show  malice  in  slander  made 
outside  the  court.  Ooslin  v.  Cannon,  1  Uarr.  (DeL> 
8. 

Words  spoken  in  good  faith  to  an  officer  for  the 
purpose  of  giving  a  person  accused  into  his  cus- 
tody, or  in  making  a  complaint  to  a  magietratOt 
were  held  not  actionable.  In  Johnson  v.  Bvans,  8 
Bsp.  82. 

Words  spoken  by  the  complainant  in  a  criminal 
case,  reiterating  the  charge  when  the  parties  are 
brought  before  the  magistrate,  made  in  answer  to 
the  defendanVs  questions,  will  be  regarded  as 
spoken  in  the  Judicial  proceeding  and  subject  to 
the  privilege.  Allen  v.  Crof oot,  2  Wend.  615,  20 
Am.  Dec.  647. 

Although  a  person  maybe  privileged  in  charging 
another  with  felony  before  a  magistrate,  he  is  lii^ 
ble  for  slander  tf  he,  before  commencing  the  prose- 
cution, stated  tbe  same  charge  to  other  persons 
and  also  repeated  them  after  an  acquittal  of  the 
person  charged  before  the  magistrate,  whether  the 
charges  are  made  to  those  present  at  the  examina- 
tion or  others.  Burllngame  v.  Burllngame,  8  Cow. 
141. 

For  libel  by  defamatoiy  words  In  pleading,  see 
noU  to  Bandall  v.  Hamilton  (La.)ante, 648,  B.  A. B. 


640 


Oregon  Sup&bme  Coubt. 


July, 


Townshend,  Slander  &  Libel,  $  228;  Qoffln 
T.  DanneUy,  L.  R.  6  Q.  B.  Div.  807 ;  Sea- 
man  v.  Netlimrclift,  L.  K.  2  C.  P.  Div.  53; 
Dawki'M  V.  Bohsby,  L.  R.  8  Q.  B.  25d.  L. 
B.  7  H.  L.  744. 

In  this  country,  many,  and  perhaps  a  ma- 
jority, of  the  courts  have  refused  to  adopt 
the  absolute  and  unqualified  privilege  of  a 
witness,  as  laid  down  by  the  English  courts; 
but  it  is  agreed  that  a  witness  is  absolutely 
privileged  as  to  everything  said  by  him, 
having  relation  or  reference  to  the  subject- 
matter  of  inquiry  before  the  court,  or  in  re- 
sponse to  questions  asked  by  counsel,  and 
presumptively  so  as  to  all  his  statements. 
But  some  of  the  cases  hold  that  if  he  abuse 
his  privilege  by  making  false  statements, 
which  he  knows  to  be  impertinent  and  im- 
material, and  not  responsive  to  questions 
propounded  to  him,  for  the  purpose  of  mali- 
cious defamation,  he  may,  upon  an  affirma- 
tive showing  to  that  effect,  be  held  in  dam- 
ages for  libel  or  slander.  Rice  v.  Coolidge, 
121  Mass.  893,  28  Am.  Rep.  279 ;  Wdte  ▼. 
Carroll,  42  N.  Y.  161,  1  Am.  Rep.  603; 
Smith  V.  Howard,  28  Iowa,  51 ;  Barnes  v. 
McGraU,  82  Me.  442;  Hutchinson  v.  Lewis, 
75  Ind.  55 ;  Cooley,  Torts,  211 ;  Newell,  Def- 
amation, Slander  &  Libel,  449 ;  Hoar  v. 
Wood,  8  Met.  198 ;  Mower  v.  Watson,  11  Vt. 
586,  84  Am.  Dec.  704 ;  Shadden  v.  McElwee, 
86  Tenn.  146. 

In  Odeers  on  Libel  and  Slander  (pa^^e  191), 
it  is  said :  **A  witness  in  the  box  is  abso- 
lutely privileged  in  answering  all  the  ques- 
tions asked  him  by  the  counselon  either  side ; 
and,  even  if  he  volunteers  an  observation  (a 

Eractice  much  to  be  discouraged),  still,  if  it 
as  reference  to  the  matter  in  issue,  or  fairly 
arises  out  of  any  question  asked  him  by  coun- 
sel, though  only  going  to  his  credit,  such  ob- 
servation will  also  be  privileged.  But  a  re- 
mark made  by  a  witness  in  the  box,  wholly 
irrelevant  to  the  matter  of  inquiry,  uncalled 
for  by  any  question  of  counsel,  and  intro- 
duced by  the  witness  maliciously,  for  his 
own  purposes,  would  not  be  privileged,  and 
would  also,  probably,  be  a  contempt  of 
court.**  So,  also,  in  Hoar  v.  Wood,  svpra, 
Chief  Justice  Shaw  said  :  "  We  take  the  rule 
to  be  well  settled  by  the  authorities  that 
words  spoken  in  the  course  of  judicial  pro- 
ceedings, though  they  are  such  as  impute 
crime  to  another,  and  therefore,  if  spoken 
elsewhere,  would  import  malice,  and  be  ac- 
tionable in  themselves,  are  not  actionable,  if 
-they  are  applicable  and  pertinent  to  the  sub- 
ject of  inquiry.  The  question,  therefore,  in 
such  case,  is  not  whether  the  words  spoken 
are  true,  not  whether  they  are  actionable  in 
themselves,  but  whether  they  were  spoken 
in  the  course  of  judicial  proceedings,  and 
whether  they  were  relative  and  pertinent  to 
the  cause  or  subject  of  inquiry."  And  in 
Mower  v.  Watson^  supra,  Mr,  Chiej  Justice 
Redfield,  after  an  extended  examination  of 
the  authorities,  says:  "From  the  foregoing 
cases  the  true  ground  of  the  privilege  is 
readily  deduced.  Prima  facie,  the  party  or 
his  counsel  is  privileged  for  everything 
spoken  in  court.  If  any  one  considers  him- 
self aggrieved,  in  order  to  sustain  an  action 
for  slander,  he  must  show  that  the  words 
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spoken  were  not  pertinent  to  the  matter  Uien 
in  progress,  and  that  they  were  spoken  mali- 
ciously, and  with  a  view  to  defame  liim. 
So  that  if  the  words  spoken  were  pertinent 
to  the  matter  in  hand  the  party  and  counsel 
may  claim  full  immunity  from  an  action  of 
slander,  however  malicious  might  have  been 
his  motive  in  speaking  them.  So,  too,  if  the 
words  were  not  pertinent  to  the  matter  in  is- 
sue, yet  if  the  party  spoke  them  bona  fide, 
believing  them  to  be  pertinent,  no  action  ot 
slander  will  lie.  So  that  the  plaintiff,  in 
order  to  maintain  this  action,  must  prove- 
First,  that  the  words  spoken  were  not  perti- 
nent to  the  matter  then  in  hand ;  and,  sec- 
ondly, that  they  were  not  spoken  bona  fide." 

So  that  whether  we  adopt  the  rule  as  pre- 
vailing in  England,  or  as  modified  by  some 
of  the  courts  of  this  country,  it  is  apparent 
that  under  either  view  the  instruction  that 
proof  of  actual  malice  was  not  necessary  to 
enable  plaintiff  to  maintain  this  action  was 
clearly  erroneous.  The  words  complained  of 
were  spoken  by  defendant  when  a  witness  in 
a  judicial  proceeding,  in  response  to  an  in- 
terrogatory of  counsel,  and,  under  the  rule 
most  favorable  to  the  plaintiff's  contention, 
were  presumptively  privileged,  and  before 
this  presumption  can  be  overcome  the  plain- 
tiff must  show  affirmatively  that  they  "were 
not  pertinent  to  the  matter  then  in  progress, 
and  that  they  were  spoken  maliciously,  and 
with  a  view  to  defame  her.** 

We  think  it  unnecessary  to  notice  at  this 
time  the  other  assignments  of  error,  and  Hie 
judgmeiit  of  the  court  below  will  be  revertedy  and 
a  new  trial  ordered. 


STATE  of  Oregon,  EetpL^ 

V. 

A.  J.  ADAMS.  Appt. 
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Seduction  aeeompliflhed  on  promise  of 
.marriage  conditioned  on  preg^nancj 

resulting:  is  uot  within  a  statute  making  seduction 
under  promise  of  marriage  a  crimlDal  offense. 

(December  26, 1808.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  convicting  defendant  of  seduction  un- 
der promise  of  marriage.     Reversed, 

The  facts  sufficiently  appear  in  the  opin- 
ion. 
Mr.  M.  L.  Pipes  for  appellant.         * 
Messrs.  Georee  £•  Chamberlain,  Atty- 
Oen,,  and  W.  TT Hume,  Hist.  Atty,,  for  the 
State. 


!»  J,,  delivered  the  opinion  of  the 
court: 

The  defendant  brings  this  appeal  from  a 
judgment  of  conviction  of  the  crime  of  aeduc- 

NoTB.— The  above  case  seems  to  be  very  neariy 
novel  and  disapproves  the  only  caae  cited  on  the 
subject.  The  court  says  it  has  been  unable  to  find 
any  other  ease  in  points  The  decision  Is  therefore 
an  Important  addition  to  the  law  of  the  subject 
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tioD  under  promise  of  marriage.  The  evi- 
denoQ  shows  that  the  prosecutrix,  who  is 
about  twenty-seven  years  of  age,  came  to 
Portland  in  January,  1891,  from  Council 
Bluffs,  in  Iowa,  where  some  two  years  before 
fihe  had  been  acquainted  and  had  kept  com- 
pany for  a  few  months  with  defendant.  In 
April  or  May  after  her  arrival  in  Portland, 
she  again  met  the  defendant  on  several  oc- 
(^asionsatthehomeof  a  mutual  friend,  where 
Bbe  was  accustomed  to  visit,  and  was  'fre- 
quently accompanied  by  him  on  her  return 
atler  these  visits  to  the  place  where  she  was 
working  as  a  domestic.  On  one  of  these  oc- 
casions, in  either  April  or  May,  1891,  the  de- 
fendant solicited  her  to  go  with  him  to  Port- 
land Heights,  to  which  she  first  objected,  but 
finally  consented,  and,  after  arriving  at  the 
end  of  the  car  line,  they  walked  around  the 
heights,  and  what  occurred,  as  told  in  her 
own  language,  is  that  **he  teased  me  and 
teased  me  until  he  induced  me  to  give  up  to 
him.  He  said,  if  he  hurt  me  in  any  way,  he 
would  see  me  through  and  marry  me.     If  be 

fot  me  in  a  family  way,  he  would  marry  me. 
told  him  my  intention  was  not  to  marry  at 
all.  He  promised,  if  he  hurt  me,  if  he  got 
me  in  any  different  way,  he  would  see  me 
through,  "or  see  that  I  was  cared  for,  and  do 
what  was  right;  promised  just  as  much  as 
to  say,  *I  will  marry  you. '  Said  he  never 
would  hurt  me.  He  promised  both  before  and 
after  that,  if  he  hurt  me  in  any  way,  he  would 
see  me  through,  and  see  that  1  was  taken  care 
of ;  just  as  much  as  to  say,  *I  will  marry 
Tou. '  "  The  immoral  relations  thus  estab- 
lished continued  at  frequent  intervals  until 
a  few  months  before  the  trial,  in  July,  1898, 
and  resulted  in  pregnancy,  and  the  birth  of 
a  stillborn  child  on  the  4th  of  May,  1898. 
The  only  evidence  given  on  the  trial  of  a 
promise  of  marriage  or  of  the  seduction  was 
that  of  the  prosecutrix,  as  above  detailed,  and 
which  defendant  contends  is  insufficient  to 
prove  the  crime  charged,  because,  as  he  con- 
tends, seduction  accomplished  under  a  prom- 
ise of  marriage,  to  be  performed  only  on 
condition  that  pregnancy  resulted  from  the 
intercourse,  is  not  within  the  statute.  The 
statute  provides  that  "  if  any  person,   under 

ftromise  of  marriage,  shall  seduce  and  have 
llicit  intercourse  with  any  unmarried  female 
of  previous  chaste  character,  such  person, 
upon  conviction,  shall  be  punished,  etc.  And 
a  subsequent  marriage  of  the  parties  is  a  de- 
fense to  the  yiolation  of  this  section.** 

It  will  be  observed  that  mere  illicit  inter- 
course is  not  an  offense  under  this  statute,  nor 
is  seduction  alone  made  a  crime,  but  the  se- 
duction under  a  subsisting  promise  of  mar- 
riage of  an  unmarried  woman  of  previous 
chaste  character.  The  gist  of  the  offense  is 
that  the  seduction  shall  be  accomplished  un- 
der or  by  means  of  a  ^omise  of  marriage 
which  is  unfulfilled.  Without  the  promise 
there  can  be  no  crime  under  this  statute, 
however  reprehensible  the  conduct  of  the  man 
may  be.  A  promise  of  marriage,  and  her 
reliance  upon  it,  must  be  the  means  of  induc- 
ing the  woman  to  surrender  her  virtue.  She 
must  be  drawn  aside  from  the  path  of  virtue 
she  is  then  pursuing  and  induced  to  yield  to 
the  solicitations  of  her  seducer,  by  means  of 
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and  under  the  influence  of  a  promise  of  mar- 
riage, upon  the  performance  of  which  she  in 
good  faith  had  a  right  to  rely.  Nothing  less 
will  satisfy  this  statute.  Its  object  is  not  to 
punish  illicit  intercourse,  but  the  seducer 
who  by  means  of  a  promise  of  marriage  de- 
stroys'the  chastity  of  an  unmarried  female  of 
previous  chaste  character,  and  who  thus 
draws  her  aside  from  the  path  of  virtue  and 
rectitude,  and  then  fails  and  refuses  to  fulfill 
his  promise.  It  is,  however,  not  necessary 
that  the  promise  should  be  so  technically 
valid  as  to  sustain  a  civil  action  for  breach 
of  promise;  and  although  it  may  be  condi- 
tioned upon  immediate  intercourse,  tiius  ren- 
dering it  void  in  a  civil  proceeding,  because 
founded  upon  an  immoral  consideration,  it 
is  still  held  sufficient  to  sustain  a  criminal 
prosecution  if  the  woman  in  good  faith  relied 
upon  it  and  was  thereby  deceived.  Kenyon 
v.  People,  26  N.  Y.  203,  84  Am.  Dec.  177 . 
Boyce  v.  People,  55  N.  Y.  644 ;  Callahan  v. 
State,  68  Ind.  198,  80  Am.  Rep.  211 ;  PeopU 
y.  De  Fore,  64  Mich.  693.  In  such  case,  the 
mutual  promise  of  the  woman  is  implied  from 
her  yielding  to  the  solicitations  of  her  se- 
ducer under  his  promise  of  marriage  and  the 
promise  becomes  absolute.  But  when  the  se- 
duction is  accomplished  by  means  of  a  prom- 
ise of  marriage,  to  be  performed  only  upon 
the  condition  that  the  intercourse  results  in 
pregnancy,  no  promise  of  the  woman  can  be 
implied  from  such  yielding,  and  it  seems  to 
us  the  contract  smacks  too  much  of  a  corrupt 
and  licentious  bargain  to  fall  within  thie  stat- 
ute. How  can  it  be  claimed  that  a  pure- 
minded  women  is  led  astray  and  her  ruin  ac- 
complished under  a  promise  of  marriage 
which,  with  her  assent,  amounts  to  nothing 
more  than  a  mutual  agreement  to  engage  in 
illicit  relations  so  long  as  pregnancy  does  not 
result,  and  which  neither  party  expects  nor 
intends  shall  be  fulfilled  except  upon  the 
happening  of  an  event  which  may  never  oc- 
cur? Take  the  case  of  a  woman  who  yields 
under  a  promise  of  marriage  by  a  married 
man,  to  be  performed  on  the  death  of  his 
wife,  could  it  be  seriously  contended  that 
such  a  case  would  be  within  the  statute?  And 
yet  it  is  difficult  to  conceive  any  difference 
m  principle  becweon  the  case  suggested  and 
the  one  at  bar.  The  statute  is  not  intended 
as  an  act  to  punish  a  man  who  prevails  upon 
a  woman  to  gratify  his  lust  by  a  promise  of 
marriage  of  such  a  character.  Its  plain  ob- 
ject is  to  protect  the  innocent  and  confiding 
from  being  betrayed,  and  surrendering  to  her 
destroyer  all  that  is  estimable  in  woman, 
under  the  belief,  based  upon  what  she  sup- 
poses to  be  an  honorable  proposal  of  mar- 
riage, to  be  performed  in  any  event,  that  to 
yield  is  but  to  anticipate  the  time  when  the 
act  will  be  lawful.  Its  design  is  to  protect 
the  chaste  woman  from  the'  assaults  of  a 
wicked  and  designing  man,  who  makes  use 
of  the  most  potent  of  all  seductive  arts  to  win 
the  love  and  confidence  of  a  woman  by  pro- 
fessions of  love  and  marriage,  and  not  one 
who  is  willing  to  gratify  her  own  lustful 
desires,  stipulating  only  that,  if  her  shame 
is  likely  to  become  exposed,  it  shall  be 
shielded  by  marriage.  It  recognizes  that  a 
woman,  confiding  in  what  she  supposes  to  be 
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an  honorable  promise  of  a  future  marriaj^e, 
nnd  relying  upon  it,  is  peculiarly  defenseless 
against  the  solicitations  and  persuasions  of 
him  to  whom  she  is  betrothed,  and  has  con 
sequently  provided  for  the  punishment  of 
him  who,  by  means  of  such  a  promise,  is 
guilty  of  betraying  that  confidence  to  the 
utter  ruin  and  disgrace  of  the  female,  and  the 
scandal  of  society.  It  was  passed  in  the  in- 
terest of  good  morals,  and  not  as  a  cover  for 
licentiousness.  The  words,  **  under  promise 
of  marriage,  seduce,  **  it  seems  to  us,  mani- 
festly contemplate  that  the  seduction  must  be 
accomplished  by  means  of  an  absolute  prom- 
ise of  marriage,  or  one  which  becomes  ab- 
solute the  moment  the  woman  yields.  Any 
other  construction  would  defeat  the  purpose 
of  the  statute,  and  render  it  a  cover  for  li- 
centiousness. In  this  case  the  improper  rela- 
tions continued  between  the  prosecutrix  and 
defendant,  apparently  without  objection  on 
her  part,  for  more  than  a  year  after  she  is  al- 
leged to  have  been  seduced,  and  yet  during 
all  that  time  there  was  no  subsisting  promise 
of  marriage.  The  defendant,  under  such  cir- 
cumstances, was  guilty  of  no  crime  for  which 
he  could  he  punished  under  the  statute,  for 
the  condition  upon  which  his  promise  was  to 
be  performed  had  not  happened,  and  there 
was  consequently  no  broken  promise  for 
which  he  could  be  punished.  The  object  of 
the  statute  is  not  to  punish  a  man  who  se- 
duces a  woman,  and  then  marries  her,  but  to 
punish  one  who  uses- the  promise  as  a  means 
of  inducing  the  woman  to  submit  to  his  lust- 
ful desires,  and,  after  his  purpose  is  accom- 
plished, abandons  his  victim  to  her  disgrace 
and  shame.  If  tlie  prosecutrix  was  seduced 
at  all,  it  was  at  the  time  the  first  connection 
took  place,  but  there  was  no  promise  of  mar- 
riage then,  for  the  contingency  upon  which 
it  was  to  become  absolute  did  not  happen 


until  long  after,  and  consequently  the  prom- 
ise did  not  precede  the  intercourse,  which 
is  esssential  to  consti tute  the  crime.  The  only 
case  cited,  or  which  we  have  been  able  to 
find,  on  the  question  presented  by  this  rec- 
ord, is  PeopU  V.  Hustis,  82  Hun,  58,  in 
which  two  of  the  three  Judges  of  the  second 
department  of  the  supreme  court  of  the  state 
of  New  York,  in  a  ver^  brief  opinioB,  held 
that  seduction  accomplished  under  a  promise 
of  marriage  conditioned  on  pregnancy  result- 
ing thereafter  is  within  a  statute  similar  to 
ours.  This  decision  seems  to  have  been  based 
upon  the  proposition  that  tiie  question  had 
already  been  aecided  by  the  court  of  appeals 
in  Kenyon  v.  People,  supra,  and  in  Boifce  y. 
People,  eupra;  hut  neither  of  these  cases  go 
to  the  extent  of  holding  the  doctrine  for 
which  they  are  cited,  but  only  that  a  prom- 
ise of  marriage  on  condition  of  immediate 
intercourse  is  sufficient,  because  the  law 
implies  a  mutual  promise  by  the  woman 
from  her  yieldinar,  and,  the  condition  being 
thereby  fulfilled,  the  promise  becomes  ab- 
solute. But  when  the  promise  is  conditional, 
depending  on  pregnancy,  the  condition  may 
never  happen,  ana  consequently  the  defend- 
ant may  never  be  under  any  obligation  to 
marry  the  prosecutrix.  He  is  not  under  a 
proniise  to  marry  at  the  time  of  the  seduc- 
tion, and  may  in  fact  never  be.  And  hence 
it  seems  to  us  the  cases  referred  to  do  not 
Sustain  the  doctrine  announced  in  People  v. 
HuHU,  and  we  are  unwilling  to  regaid  that 
case  as  controlling  authority. 

This  conclusion  renders  unnecessary  an  ex- 
amination of  any  of  the  other  questions  raised 
on  this  appeal,  and  the  judgment  of  the  eouri 
below  is  therefore  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  aa 
not  inconsistent  with  this  opinion. 


MICHIGAN  SUPREME  COURT. 


John  J.  SPEED,  Relator, 

V, 

Common  Council  of  the  City  of  DETROIT 

et  (U. 


.Mich. 


.) 


1.  A  writ  of  prohibition  lies  to  prevent  a 
oommon  oouncil  from  proceedinir  to  remove  a 
oity  counselor  without  any  lawful  power  to  do 
so. 

8.  Bfiecondnct  of  a  person  before  ap- 
pointment to  office  constitutes  no  ground  for 
hlsremovaL 

8«  Power  to  remove  a  city  connselor  is 
not  implied  in  Act  1803,  6  8,  providing  that  on 
ezphrauoD  of  the  term  of  office  '*of  the  city  coun- 
selor or  the  city  attorney  or  their  resignation 

— ^■^^-^^—  — ^^^^^^^^— ^^^— ^^— .^^^^^»— ^ 

NOTB.— The  riRht  of  summary  removal  of  officers 
IB  annotated  with  the  case  of  Trainer  v.  Wayne 
County  Auditors  (Mich.)  16  L.  K.  A.  06,  and  the  ques- 
tion is  presented  also  in  the  more  recent  case  of 
State  V.  Johnson  (F\au)  18  L.  B.  A.  410. 

For  the  removal  by  a  city  council  of  the  president 
of  the  body,  see  State  v.  Riichli  (Minn.)  19  L.  B.  A. 
779l 

2d  ji.  a  A. 


thereof  or  removal  therefrom**  saeh  officer  sihall 
deliver  papers  and  books  to  his  successor,  eep^ 
oialiy  since  the  dty  attorney  is  by  law  subject  to 
removal 

4*   Power  to  remoTO  a  city  conneelor  is 
not  inherent  in  the  conunon  couaell  of  a 

city  where  the  appointment  of  the  counselor  for 
a  definite  term  is  given  to  the  mayor  abeolutely 
witbout  providing  for  his  removaL 

(January  6, 18M.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  defendants  from  proceed- 
ing with  an  investigation  of  charges  preferred 
agAinst  petitioner  for  the  purpose  of  having 
him  removed  from  the  office  of  counselor  to 
the  city  of  Detroit.  Writ  granted  and  mo- 
tion to  vacate  denied, 

Messrs,  Hoyt  Post  and  John  D.  Coih 
elyt  for  relator : 

The  power  of  suspension  and  removal  ra* 
f erred  to  in  chapter  4  covers  all  officers  ap- 
pointed or  elected  under  the  charter  of  1^8L 

The  conferrioc  of  express  authority  in  ra- 
lation  to  a  certain  subject  excludes  any  im* 


See  also  24  L.  R.  A.  201,  336. 


18M. 


6fbbd  y.  Detroit. 
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plication  that  a  different  and  additional  au- 
thority exists  not  fairly  within  the  limits  of 
the  terms  in  which  the  express  authority  is 
conferred. 

McCUntoch  ▼.  Laing,  19  Mich.  800 ;  Qal- 
pin  V.  Abbott^  6  Mich.  48 ;  Perry  t.  OJieboy- 
ifan,  55  Mich.  250;  Crawford  r,  Sdo  and 
Weh9ter  Twp.  Boards,  24  Mich.  248 ;  PeopU  v. 
Ingliam  County  Treasurer,  86  Mich.  416. 

Although  the  power  to  remove  a  corporate 
officer  from  his  office  for  reasonable  and  just 
cause  is  one  of  the  common- law  incidents  of 
all  corporations,  it  is  universally  held  that 
it  is  a  power  which  is  possessed  only  by  the 
whole  body  of  corporators  which  can  only 
be  exercided  by  an^  representative  body  or 
committee,  like  directors,  trustees,  or  the 
common  council,  or  anythinj?  short  of  the 
whole  body  of  corporators,  when  it  has  been 
expressly  delegated  to  them  by  the  whole 
body  or  by  the  charter. 

State  Y.  Jersey  City,  25  N.  J.  L.  580 ;  19 
Am.  A  Eng.  Encyclop.  Law,  582a/  State  v. 
Milwaukee  Cliamber  ojt  Commerce,  20  Wis.  64 ; 
Willcock,  Mun.  Corp.  pp.  246.  247.  §g  629, 
684,  688 ;  People  v.  Hurlbut,  24  Mich.  69.  9 
Am.  Rep.  103. 

The  power  of  removal  is  not  the  exercise 
of  a  legislative  function  but  is  in  its  essence 
of  a  judicial  character. 

Dvllam  Y.  Willson,  58  Mich.  892,  51  Am. 
Rep.  128;  Stoekwell  v.  WhiU  Lake  Twp. 
Board,  22  Mich.  841 ;  People  y.  Stuart,  74 
Mich.  411. 

The  exercise  of  the  power  of  removal  of  an 
officer  being  of  a  judicial  nature,  while  all 
the  formalities  of  court  need  not  be  observed, 
the  essential  requisites  of  judicial  procedure 
must  be  observed. 

DuUam  y.  Willson,^  and  People  y.  Stuart, 
mipra. 

It  may  be  fairly  presumed  as  to  all  of  the 
matters  charged  excepting  as  to  the  occurrence 
on  the  14th  of  October,  that  they  all  trans- 
pired during  the  petitioner's  former  term  of 
office.  As  such  thev  are  not  the  subject  of 
charges  for  misconduct  during  his  present 
term  and  he  cannot  now  be  removed  therefor. 

StaU  Y.  Jersey  City,  25  N.  J.  L.  586 ;  Cam, 
Y.  Shawr,  8  Watts  &  S.  838. 

The  trial  bodv  in  case  of  removal  for  cause 
must  consist  of  all  the  officers  in  whom  the 
power  of  removal  is  vested.  He  cannot  be 
tried  by  a  committee  of  the  common  council. 

Jac!c»ontilU  v.  Allen,  25  111.  App.  54 ;  An- 
dreary  v.  King,  Tl  Me.  224. 

Messrs,  Jasper  C.  Oatep  and  Charles 
Flowers*  with  Mr,  Edwin  F.  Gonely  for 
defendants. 

Chrant*  J.^  delivered  the  opinion  of  the 
court: 

The  relator.  Speed,  was  duly  appointed 
city  counselor  and  head  of  the  department  of 
law  in  the  city  of  Detroit.  July  16,  1893, 
and  entered  upon  the  duties  of  the  office. 
This  appointment  was  made  under  Act  No. 
419  of  the  Local  Acts  of  1898,  entitled  ''An 
Act  Supplementary  to  the  Charter  of  the  City 
of  Detroit,  and  to  rrovide  for  a  Law  Depart- 
ment of  Said  City."  Under  the  decision  in 
B^ed  V.  Detroit,  97  Mich.  198  (rendered  Oct. 
87,  1898).  Mr.  Speed's  appointment  was  de- 
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dared  valid,  and  the  council  directed  to  ap- 
prove his  bond.  Thereafter  the  mayor  of  the 
city  lodged  charges  with  the  common  coun- 
cil against  Mr.  Speed,  for  which  he  asked 
said  council  to  remove  him..  The  council 
appointed  a  committee  to  investigate  these 
charges,  whereupon  the  relator  fll^  this  pe- 
tition, asking  for  the  writ  of  prohibition 
against  the  procedure  of  the  council.  The 
writ  was  granted,  subject,  however,  to  a 
motion  to  vacate  it  on  cause  shown.  The  re- 
spondents made  answer  to  the  petition,  and 
moved  to  vacate  the.  order.  The  principal 
question  in  the  case  is  the  power  of  the  coun- 
cil to  remove  the  city  counselor  for  cause, 
but  two  preliminary  matters  will  be  first  de- 
termined. 

1.  It  is  suggested,  rather  than  seriously  in- 
sisted, by  the  learned  counsel  for  the  respond- 
ents, that  the  writ  of  prohibition  does  not  lie 
in  the  present  case,  for  the  reason  that  the 
commun  council  was  proceeding  in  a  politi- 
cal or  administrative  way,  rather  than  in  any 
other.  They  cite  Mechem,  Pub.  Off.  1019, 
1020;  High,  Extr.  Legal  Rem.  783,  769; 
BurcJ^  V.  Mardwieke,  28  Oratt.  51 ;  People  v. 
Lake  County  IHst,  Ct,  6  Colo.  584 ;  Smith  v. 
Wiitney,  116  U.  S.  167,  29  L.  ed.  601.  The 
rule  laid  down  by  these  learned  authors  is 
that  the  writ  lies  only  to  prevent  the  unau- 
thorized exercise  by  courts  and  officers  of 
judicial  powers,  and  does  not  lie  to  restrain 
executive  or  ministerial  action ;  and  the  au- 
thorities above  cited,  together  with  others, 
are  cited  in  support  of  the  proposition.  In 
People  V.  Lake  County  Dist,  Ct.  the  power  to 
remove  for  certain  causes  was  expressly  con- 
ferred upon  the  city  council  of  Leadville. 
No  doubt,  therefore,  existed  of  the  jurisdic- 
tion of  the  council  in  the  matter.  In  Bureh 
V.  Hardwieke,  the  power  was  also  expressly 
conferred  by  the  charter  upon  the  mayor  to 
suspend  or  remove  officers  for  misconduct  in 
office  or  neglect  of  duty.  In  Smith  v.  Whit- 
ney, the  writ  was  invoked  to  prohibit  the  sec- 
retary of  the  navy,  and  a  general  court  mar- 
tial of  naval  officers,  to  try  the  relator  upon 
charges  which  had  been  preferred  against 
him.  In  all  these  cases  the  respondents  were 
proceeding  under  the  express  authority  of 
law,  and  they  are  therefore  clearly  inappli- 
cable to  the  present  case.  The  writ  lies  ''to 
prohibit  the  exercise  by  an  Inferior  tribunal 
or  officer  of  judicial  powers  with  which  he 
is  not  legally  vested,"  and  "to  prevent  ac- 
tions in  excess  of  the  jurisdiction  conferred 
by  law,  and  not  to  regulate  or  control  the 
manner  in  which  a  lawful  jurisdiction  shall 
be  exercised."  Mechem,  Pub.  Off.  1013, 
1014. 

Under  the  constitution  the  legislature  may 

firovide  for  the  removal  of  municipal  officers, 
t  certAinly  has  never  been  regarded  in  this 
state  that  the  officer  or  body  upon  whom  this 
power  is  conferred  acts  in  a  purely  politi- 
cal, administrative,  or  legislative  capacity. 
Such  officer  or  body  acts,  and  must  of  neces- 
sity act,  in  a  quasi  judicial  capacity,  and 
the  method  of  procedure  must  be  of  quasi 
judicial  character.  Stocku>ell  v.  White  Lake 
Twp.  Board,  22  Mich.  841 ;  Dullam  v.  Wil- 
son, 53  Mich.  892,  51  Am.  Rep.  178 ;  PeapU 
Y.   Stua/rt,   74  Mich.    411;  FuUer  v.    B^s 
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(Mich.)  57  N.  W.  Rep.  88.  Such  officer  or 
body  then  becomes  an  inferior  tribunal, 
amenable  to  the  writ  of  prohibition,  when 
acting  in  exercise  of  the  jurisdiction  con- 
ferred. In  such  cases  it  is  of  little  conse- 
quence what  name  is  given  to  the  power  con- 
ferred. The  name  cannot  relieve  it  of  its 
essential  character.  It  would  be  a  reproach 
to  the  law  if  it  did  not  provide  a  speedy 
remedy  by  which  such  tribunals  can  be  pro- 
hibited from  the  exercise  of  an  excess  of  au- 
thority, or  of  an  authority  which  they  do  not 
f possess.  We  are  of  the  opinion  that  the  writ 
ies  in  the  present  case.     State  v.   Duluth 

(Minn.)  55  N.  W.  Rep.  n%\Pe<ypleyr.  (Jooper, 
57  How.  Pr.  416;  1  Dill.  Mun.  Corp.  253. 
2.  While  it  appeared,  upon  the  argument, 
to  be  conceded  that  the  sufficiency  of  the 
charges  is  not  here  in  issue,  still  we  deem  it 
proper  to  say  that  the  charges  preferred,  so 
far  as  they  relate  to  the  acts  of  Mr.  JSpeed 
committed  before  his  appointment  to,  and  in- 
duction into,  this  office,  are  clearly  beyond 
the  jurisdiction  of  the  respondents  to  deter- 
mine. There  is  no  provision  in  the  consti- 
tution nor  in  the  laws  which  prevents  a  per- 
son from  holding  office  for  misconduct  in 
anotlier  office  which  he  held  prior  to  the  one 
to  which  he  was  elected  or  appointed.  We 
have  been  unable  to  find  any  authority  which 
justifies  a  removal  for  such  previous  miscon- 
duct. The  misconduct  for  which  any  officer 
may  be  removed  must  be  found  in  his  acts 
and  conduct  in  the  office  from  which  his  re- 
moval is  sought,  and  must  constitute  a  legal 
cause  for  his  removal,  and  affect  the  proper 
administration  of  the  office.  There  is  no  re- 
striction upon  the  power  of  the  people  to 
elect,  or  the  appointing  power  to  appoint, 
any  citizen   to  office,   notwithstanding  his 

Srevious  character,  habits,  or  official  mi  scon - 
uct.  IState  V.  Jersey  City,  25  N.  J.  L.  586 ; 
Com,  V.  8Jiaver,  3  Watts  &  8.  888.  In  Owi. 
V.  Shaver  it  was  held  that  the  trial,  convic- 
tion, and  sentence  of  a  sheriff  for  the  offense 
of  bribing  a  voter  previously  to  his  election 
to  the  office  did  not  disqualify  him.  In  State 
V.  Jersey  City  it  was  held  that  the  expulsion 
of  an  alderman  for  receiving  bribes  aid  not 
disqualify  him  for  election  to  the  same  office. 
See  also  State  v.  Duluth,  supra;  Crawford 
v.  Sdo  and  Webster  Twp,  Boards,  24  Mich. 
248 ;  Richards  v.  Clarksburg,  30  W.  Va.  502 ; 
1  Dill.  Mun.  Corp.  §  252,  and  note;  State  v. 
Jersey  City,  25  N.  J.  L.  536.  This  may  be 
a  proper  subject  for  lee^islative  consideration, 
but.  until  the  legislature  shall  choose  to  dis- 
qualify persons  from  holding  office  for  such 
reasons,  they  can  constitute  no  cause  for  re- 
moval. It  was  settled  in  the  case  of  Speed 
V.  Detroit,  sup7'a,  that  the  mayor  could  not 
revoke  the  appointment  when  once  made, 
and  that  neither  he  nor  the  common  council 
possessed  the  power  to  remove  at  will.  That 
case  was  ably  argued,  and  received  the  most 
careful  examination  by  this  court.  We  see 
no  occasion  to  change  our  views,  or  to  ques- 
tion the  soundness  of  the  conclusions  then 
reached.  Counsel  for  respondents,  in  their 
brief  upon  the  application  for  a  rehearing, 
concede  that  "there  is  no  provision  whatever 
for  the  removal  of  an  appointive  officer  upon 
charges,  nor  for  the  trial  of  such  charges;" 
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but  the^  contend  (1)  that  the  power  of  re- 
moval IS  necessarily  implied  from  the  lan- 
guage used  in  the  Acts  of  1893 ;  and  (2)  that 
the  power  of  removal  for  cause  is  implied 
from  the  charter  and  from  the  nature  of  the 
municipal  organization.  The  only  reference 
to  removal  from  office  in  the  Act  of  1898  is 
found  in  section  8,  which  reads  as  follows: 
"Upon  the  expiration  of  the  term  of  office  of 
the  city  counselor  and  the  city  attorney,  or 
their  resignation  thereof  or  removal  there- 
from, such  officer  shall  forthwith,  on  de- 
mand, deliver  to  his  successor  in  office  all 
deeds,  leases,  contracts,  and  other  papers  and 
books  in  his  hands  belonging  to  the  corpora- 
tion, or  delivered  to  him  by  the  corporation 
or  any  of  its  officers,  and  all  papers  Id  ac- 
tions prosecuted  or  defended  by  him.  or  which 
are  pending  and  undetermined."  From  this 
language  it  is  argued  that  the  power  of  re- 
moval for  cause  is  necessarily  implied,  and 
the  case  of  State  v.  Somers  (]Seb.)  53  N.  W. 
Rep.  146,  is  cited  in  support  of  the  proposi- 
tion. The  provision  of  the  statute  of  Ne- 
braska then  before  the  court  for  construction 
reads  as  follows:  "Said  commissioner  of 
health  shall  be  appointed  by  the  mayor,  sub- 
ject to  the  approval  of  a  majority  of  the 
council,  and  shall  hold  office  for  a  term  of 
two  years  from  the  date  of  appointment,  un- 

1  ess  sooner  removed  or  reti red. "  This  stat  ute 
was  amended  so  as  to  read  as  follows :  "*  All 
officers  appointed  by  the  mayor  and  confirmed 
by  the  council  shall  hold  the  office  to  w^hich 
they  may  be  appointed  until  the  end  of  the 
mayor's  term  of  office  and  until  their  suc- 
cessors are  appointed  and  qualified,  unless 
sooner  removed  or  the  ordinance  creating  the 
office  shall  be  repealed,  except  as  otherwise 
provided  in  section  IQ^."  Construing  these 
provisions  together,  it  was  held  that  the  right 
of  removal  was  •impliedly  retained  in  the 
hands  of  the  mayor,  not  in  the  council.  The 
difference  between  the  two  statutes  is  appar- 
ent. In  that  case  the  appointment  was  un- 
til the  end'of  the  mayor's  term,  unless  sooner 
removed,  while,  in  the  present  case,  section 

2  of  the  Act  conferring  the  power  of  appoint- 
ment is  as  follows :    "He  (the  city  oouDselor 
and  the  head  of  the  legal  department  of  the 
city)  shall  be  appoint^  by  the  mayor  on  or 
before  the  third  Tuesday  in  June  for  the  term 
of  three  years  from  the  1st  day  of  July  next 
succeeding  his  appointment."    In  State  ▼. 
Somers  the  clause  in  regard  to  removal   is 
coupled  directly  with  the  appointment,  in 
the  same  section,  and  no  other  object  than  the 
removal  of  the  officer  is  apparent  from   the 
language.    But  in  this  case  it  is  obvious  that 
the  sole  purpose  of  section  8  is  to  provide 
for  a  surrender  of  the  books  and  papers  to 
their  proper  custodian  in  the  event  of  a  law- 
ful successor  to  the  office,  and  it  is  fairlv  to 
be  inferred  that  this  purpose  was  in  the  leg- 
islative  mind   in   adopting  the  enactment. 
Any  other  conclusion  would  do  violence  to 
the  rules  of  construction.     This  act  was  sup- 
plementary to  the  charter  of  the  city  of  De- 
troit, and  its  sole  object  was  the  creation  of 
a  new  department.     It  is,  in  its  character,  an 
independent  act,  and,  in  the  absence  of  con- 
trolling language  referring  to  the  charter* 
the  ranguage  of  the  act  must  prevail.    The 
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character  of  this  department  and  the  office  of 
the  city  counselor  will  be  referred  to  here- 
after. There  would  be  more  force  in  this 
proposition  of  counsel  if  there  were  no  offi- 
cer mentioned  in  the  act  to  which  the  term 
"removal"  might  apply,  but  the  city  attorney 
is  elected,  and,  under  the  express  provisions 
of  the  charter,  may  be  removed  **for  corrupt 
or  willful  malfeasance  or  misfeasance  in 
office,  or  for  willful  neglect  of  duty,  upon 
charges  which  must  be  tried,  and  to  which 
the  officer  shall  have  the  ri^ht  to  make  his 
defense."  Charter,  §  18.  This  act  recog- 
nizes the  city  attorney  in  his  status  as  an 
elective  officer,  and  therefore  the  provisions 
of  the  charter  to  his  amotion  apply.  But, 
as  to  the  city  counselor  and  the  head  of  the 
legal  department,  he  is  a  new  officer  created 
by  the  act,  to  be  appointed  under  the  act, 
wliose  duties  are  specifically  defined  by  it, 
whose  term  of  office  is  fixed,  and  whose  ap- 

fiointment  is  lodged  solely  in  the  mayor, 
f  the  Nebraska  case  were  applicable  to  the 
facts  of  this  case,  it  would  follow  that  the 
power  of  amotion  was  lodged  in  the  mayor 
to  remove  at  will,  and  this  question  has  been 
decided  in  Speed  v.  Detroit^  svpra. 

Is  the  power  to  remove  the  city  counselor 
appointed  under  this  act  inherent  in  the  mu- 
nicipal corporation  or  in  its  governing  body, 
the  common  council?  Judge  Dillon,  in  his 
valuable  work  on  Municipal  Corporations 
(sec.  181 ;  Id.  4th  ed.  §  243) ,  states  that  the 
question  of  implied  removal  by  municipal 
corporations  has  not  been  judicially  settled 
in  this  country,  and  ventures  the  opinion 
that,  in  the  absence  of  any  express  or  implied 
lestriclions  in  the  charter,  such  power  exists. 
It  is  also  stated  in  the  opinion  in  Richards  v. 
Clarktimrg,  80  W.  Va.  496,  which  is  largely 
relied  on  by  respondents'  counsel,  decided 
in  1887,  that  the  court  was  unable  to  find  a 
single  case  in  the  United  States  where  this 
question  has  been  decided.  The  charter,  in 
that  case,  appears  to  have  been  entirely  silent 
in  regard  to  the  removal  of  officers,  and  par- 
ticular stress  seems  to  have  been  laid  upon 
the  broad  powers  conferred  by  tlie  statutes  of 
West  Virginia  upon  the  common  councils  of 
towns  and  villages.  Under  the  facts  of  this 
case,  however,  we  are  not  required  to  enter 
upon  an  extended  discussion  or  determina- 
tion of  this  question.  The  tendency  of  the 
decisions  in  this  country  Is  to  regard  munici- 
pal corporations  as  an  aid  to  the  state  govern- 
ment, and  to  limit  their  powers  to  those 
which  are  expressly  derived  from  the  consti- 
tution and  from  legislative  enactments,  and 
to  those  implied  powers  only  which  are  nec- 
essary to  carry  out  the  powers  thus  conferred. 
The  highest  tribunal  in  this  country  has  de- 
clared the  well-established  rule  on  this  sub- 
ject in  Ottawa  v.  Ga/rey,  108  U.  8.  121,  27 
L.  ed.  674.  Chief  Justice  Waite,  speaking 
for  the  court  in  that  case,  said  :  ** Municipal 
corporations  are  created  to  aid  the  state  gov- 
ernment in  the  regulation  and  administration 
of  local  affairs.  They  have  only  such  pow- 
ers of  government  as  are  expressly  granted 
to  them,  or  such  powers  as  are  necessary  to 
carry  into  effect  those  that  are  granted.  No 
powers  can  be  implied,  except  such  as  are 
essential  to  the  objects  and  purposes  of  the 
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corporation  afl  created  and  established. "  See 
also,  Taylor  v.  Bay  City  Street  R,  Co.  80 
Mich.  77 ;  PwfiU  v.  Eurlbut,  24  Mich.  69,  9 
Am.  Rep.  108.  In  this  last  case  Justice 
Christiancy  said :  "But  the  common  council 
of  the  city  is  not  the  city,  nor  the  legal  en- 
tity known  as  the  corporation  of  the  city. 
It  18  itself  but  a  public  board  for  municipal 
purooses,  with  just  such  powers  (not  lor- 
bidaen  by  the  constitution)  as  the  legisla- 
ture have  thought,  or  may  hereafter  think, 
proper  to  confer."  In  discussing  the  power 
of  a  common  council  to  expel  a  member,  the 
supreme  court  of  New  Jersey  recognized  the 
power  of  a  corporation  at  common  law  to  ex- 
pel a  member  for  sufficient  cause,  and  in  its 
opinion  said:  **But  the  jurisdiction  exer- 
cised in  this  case  is  not  derived  from  the 
common  law.  The  common  council  is  not 
the  corporation,  and,  whatever  powers  a  mu- 
nicipal corporation  may  have  to  remove  or 
expel  a  member  for  cause  at  common  law, 
it  IS  clear  that  the  corporation  itself  has  not 
by  any  by-law  delegated  any  of  them  to  the 
common  council,  and  thai  oody,  therefore 
cannot  avail  itself  of  the  common-law  juris 
diction  vested  as  an  inherent  right  in  Uie 
corporation  itself  to  expel  a  member  of  their 
own  body.  The  council  derives  its  jurisdic- 
tion from  the  charter  of  the  corporation. "  It 
is  argued  that  the  power  of  removal  of  the 
city  counselor  is  necessary  in  order  to  pro- 
tect the  interests  of  the  city  from  an  incom- 
petent or  corrupt  incumbent,  and  therefore 
it  must  be  inferred  that  the  legislature  rec- 
ognized this  power  as  existing.  Courts  may 
not  surmise  or  speculate  as  to  legislative 
enactments.  With  the  reasons  for  conferrinsr 
or  withholding  a  power  the  courts  have  no 
concern.  They  must  interpret  the  statute  as 
they  find  it.  The  same  argument  was  made 
in  Peopie  v.  Woodruff,  82  N.  Y.  365.  After 
stating  the  serious  consequences  which  it 
was  claimed  would  be  entailed  upon  the  com- 
munity under  the  interpretation  given,  the 
court  said :  *'To  obviate  these  alarming  and 
startling  results  it  is  contended  that  we  are 
to  imply  and  infer  an  intent  on  the  part  of 
the  legislature  to  have  the  power  lodged  in 
the  comptroller,  in  the  first  instance,  remain 
with  and  to  be  exercised  by  him  whenever 
the  exigency  should  arise  which  might  call 
for  it.  It  is  a  dangerous  principle  to  im^ly 
power  when  it  is  not  conferred  by  legislative 
authority  in  clear  and  distinct  terms.  It  is 
always  competent  for  the  legislature  to  speak 
clearly  and  without  equivocation,  and  it  is 
safer  for  the  judicial  department  to  follow 
the  plain  intent  and  obvious  meaning  of  the 
act,  rather  than  to  speculate  upon  what  might 
have  been  the  views  of  the  legislature  in  the 
emergency  which  may  have  arisen.  It  is 
wiser  and  safer  to  leave  to  the  legislative 
department  to  supply  a  supposed  or  actual 
casus  omissus  than  attempt  to  do  it  by  judi- 
cial construction." 

The  position,  character,  and  duties  of  the 
officer  created  by  the  act  are  important  con- 
siderations upon  the  principle  under  discus- 
sion. He  is  required  to  be  an  attorney  of  five 
years*  practice,  to  give  a  bond  of  $5,000  for 
the  faithful  performance  of  his  duties,  and 
to  devote  his  entire  time  to  the  duties  of  the 
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ofiBoe.  He  must  therefoie  abandon  all  his 
other  legal  business.  He  is  made  the  lesral 
adviser,  not  only  of  the  common  council,  But 
of  all  the  other  departments  of  the  city  gov- 
ernment and  the  boards  thereof,  except  the 
board  of  police  commissioners.  It  is  appar- 
ent ^at  the  legislature  contemplated  that  a 
man  of  high  standing  and  character  in  his 
profession  should  be  appointed  to  this  im- 
portant position.  Is  it  reasonable  to  infer 
that  the  legislature  intended  to  (place  this 
important  office  beyond  the  control  or  fear  of 
any  other  department?  That  such  a  man 
should  become  incompetent,  corrupt,  and 
neglectful  of  his  duties  would  be  an  excep- 
tion to  the  rule.  If  it  be  said  that  the  ex- 
ception might  arise,  it  may  likewise  be  said 
that  in  the  chaniite  of  administrations,  when 
the  political  complexion  of  the  common  coun- 
cil might  change,  false  charges  might  be 
made  for  political  purposes  in  order  to  re- 
move the  incumbent,  and  replace  him  by 
another  of  the  same  political  faith  as  the 
council.  Experience  has  demonstrated  that 
there  is  at  least  as  much  daneer  of  the  one 
as  of 'the  other.  These  consiaerations  may 
have  had  weight  with  the  legislature.  The 
reasons  for  a  fixed  term  without  the  power 
to  remove  may  have  had  greater  weight  with 
legislators  dian  the  risli  of  malfeasance  or 
misfeasance  on  the  part  of  the  officer.  They 
may  well  have  deemed  it  important  that  the 
head  of  such  a  department  should  be  free 
from  all  fear  of  removal  or  interference  on 
the  part  of  the  common  council.  If,  how- 
ever, it  was  ecuiu  omisstu  on  the  part  of  the 
legislature,  it  is  one  which  the  legislature 
and  not  the  courts  must  supply. 

No  support  for  the  position  of  respondents 
can,  we  think,  be  found  in  the  charter  itself. 
The  subject  of  removals  is  completely  cov- 
ered by  its  provisions,  and  excludes  removals 
in  any  other  manner  than  is  there  i)rovided. 
Elective  officers,  with  few  exceptions,  can 
be  removed  for  cause.  This,  under  the  well- 
established  rule,  excludes  the  power  to  re- 
move at  will.  Certain  appointive  officers, 
under  the  charter,  can  be  removed  at  will 


"without  charges  or  trial.*  Charter,  g  19. 
This  likewise  excludes  the  power  to  remove 
for  cause.  Where  the  power  to  remove  at 
will  is  given,  the  law  does  not  contemplate 
that  the  officer  may  be  put  to  the  expense  of 
a  trial  for  cause,  and  have  charges  of  official 
misconduct  placed  before  the  public.  Dill. 
Mun.  Corp.  g  245 ;  State  t.  Jersey  GUy^  25 
N.  J.  L.  686;  Qjfied  v.  Detroit^  aupra^  and 
authorities  there  cited  ;  State  v.  Somere,  ntpra; 
Crawford  v.  Scio  and  Webster  Twp.  Boards^ 
24  Mich.  248. 

In  Fe&ple  v.  Ingham  County  Trea>surer,  85 
Mich.  416,  it  is  said:  *'The  general  statote 
concerning  removals  contains  no  provision 
applicable  to  superintendents  of  Uie  poor. 
Hence,  there  would  seem  to  be  no  provision 
for  the  removal  of  these  officers  except  the 
specific  regulation  in  the  supervisors*  act. 
It  would  seem  that  the  legislature  meant  to 
confer  on  the  supervisors  a  power  to  remove 
on  the  two  specified  grounds,  but  had  no  in- 
tention to  give  the  right  on  any  other  ground, 
or  to  delegate  to  the  supervisors  a  discretion- 
ary general  power  to  remove.  The  provision 
in  the  supervisors*  act,  in  so  far  as  it  applies 
to  superintendents  of  the  poor,  would  be 
rendered  entirely  gratuitous  if  a  general  au- 
thority to  remove  were  to  be  implied,  or 
should  be  considered  as  a  consequence  of  the 
power  to  appoint."  It  is  also  sifniificant 
that  the  act  gives  the  common  council  no 
voice,  either  in  the  appointment  or  confirma- 
tion of  the  city  counselor.  The  absolute  aa- 
thority  and  the  entire  responsibility  of  his 
appointment  are  fiven  to  the  mayor  without 
power  of  removal  at  will  or  for  a  cause. 
There  is  nothing  in  the  act  which  shows  any 
intention  on  the  part  of  the  legislature  to 
confer  such  power  upon  the  common  council ; 
nor  do  we  think  such  power  is  inherent  in 
the  council,  which  is  the  governing  body  of 
the  municipal  corporation,  and  derives  its 
powers  from  express  legislative  enactment. 

77ie  motum  to  ijoeate  the  order  must  therefore 
be  denied,  teith  cost*. 

The  other  Justices  concor. 


OHIO  SUPREME  COURT. 


Cyrus  B.  BAIRD,  Plfi.  in  Err.^ 

V, 

Lewis  B.  HOWARD. 

(61  Ohio  St.  -—J 

*!•  Where  possession  of  personal  prop- 
erty has  been  obtained  by  means  of  a 
eontract  made  with  one  who*  by  reason 

*HeadnoteB  by  the  Coxjrt. 

NoTB.— As  to  the  rlffht  of  a  person  to  recover  for 
property  obtained  from  him  by  fraudulent  pur- 
chase, without  formal  rescission  of  the  Invalid  oon- 
traot  or  retumlnjr  the  consideration  that  he  may 
have  received,  the  above  case  is  somewhat  analo- 
gouB  to  a  replevin  suit  by  such  a  defrauded  vendor. 
As  to  replevin  In  such  a  case,  without  returning 
ooDBlderatlon,  see  note  to  Slason  v.  Hill  (R.  L)  21 L. 
R.A.801 
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of  his  intoxication*  was  without  capacity  to 
enter  into  a  vaUd  afirreement,  and  the  person  ob- 
tainin^r  the  property  knew  of  the  other's  inca- 
pacity when  the  contract  was.  made,  the  traneao- 
tion  is  fraudulent:  The  party  thus  deprived  of 
his  property  may  regard  the  possession  as  wrong* 
f  ul;  and  if  the  possessor  ola^ns,  or  exercises  do- 
mlQiun  over  the  property,  to  the  ezclusioo  of 
the  right  of  the  other,  the  latter,  at  his  election, 
may  treat  the  transaction  as  a  conversion  of  the 
property,  and  the  institution  of  an  action  to  re- 
cover the  value  of  the  property  so  oonverted 
constitutes  such  an  election. 

8.   Insnch  case  no  formal  rescissiott  of 

the  invalid  contract  is  neoessaiT'  b^ 

fore  bring^d^  the  action;  and  if  the  con- 
sideration, in  whole  or  in  part,  has  been  paid  so 
the  party  deprived  of  his  property,  no  offer  to 
return  It  is  necessary  to  enable  him  to  maintain 
the  action,  but  the  measure  of  damages  wiU  be 


See  also  25  L.  R.  A.  37. 
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the  differenoe  t)etween  the  value  of  the  propertj 
delivered  and  oonsideration  reoeived. 

8*  In  snch  eaaet  upon  the  trial  of  mn 
iflsne  respectlncf  the  eapaeltgr  of  a 
partyt  ^7  reason  of  his  Intoxication,  to  enter 
mto  a  contract,  it  is  competent  to  introduce.  In 
bis  behalf,  evidence  of  decJarations,  respecting 
the  value  of  the  property,  made  by  him  recently 
before  the  contract  was  made,  while  he  was 
sober. 

(irebruary  27,  1804.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  reversing  a 
Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  set 
aside  a  contract  by  which  plaintiff  sold  to  de- 
fendant certain  property,  on  the  ground  that  at 
the  time  of  the  transaction  he  was  so  intoxi- 
cate as  to  be  incapacitated  to  do  business. 
Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Tamart,  with  Mr.  E.  S. 
Dowell*  for  plaintin  m  error: 

A  contract  made  in  such  a  state  of  intoxica- 
tion as  to  deprive  the  party  of  his  discretion 
and  ordinary  judgment  will  be  set  aside  in 
equity,  although  theother  party  had  no  agency 
in  producing  the  intoxication. 

French  v.  French,  8  Ohio,  214,  81  Am.  Dec 
4A1;  Holland  ▼.  Bamee,  58  Ala.  88,  25  Am. 
Rep.  595. 

A  drunkard  is  not  incompetent  like  an  idiot 
or  one  generally  insane.  He  is  simply  incom- 
petent upon  proof  that  at  the  time  of  the  act 
challenged  his  understanding  was  clouded  or 
his  reason  dethroned  by  actual  intoxication. 

Van  Wyck  v.  Brother,  81  N.  Y.  260. 

A  contract  made  by  one  who  is  drunk,  or  of 
unsound  mind,  so  as  to  be  incapable  of  under- 
standing its  effect  while  not  void  is  generally 
voidable  at  bis  option. 

Pollock,  Cont.  ed.  1886,  by  Wald,  p.  98, 
note  e£  and  cases  cited;  also  p.  94,  note  a  and 
cases  cited.  See  also  7  Wait,  Act.  &  Def .  pp. 
167-1^9,  subject  Intoxication. 

Intoxication  to  such  an  extent  as  to  deprive 
a  contracting  party  of  the  use  of  his  reason  has 
in  many  cases  been  treated  as  a  temporary  in- 
sanity, having  the  same  effect  upon  a  contract 
entered  into  during  its  continuance  as  if  arising 
from  any  other  cause. 

Miller  v.  Fi7ilei/,  26  Mich.  249, 12  Am.  Rep. 
806,  Johnson  v.  Barmon,  94  U.  B.  878,  24  L. 
ed.  271. 

One  who  executes  a  contract  for  the  purpose 
of  defrauding  another  will  not  be  protected 
•gainst  it  when  it  is  used  against  himself. 

6  Lawson,  Rights,  Rem.  &  Pr.  §  2858;  Ban- 
JbVv.  Simpson,  19  Pa.  471.  57  Am.  Dec.  668; 
Cdlumfms  db  T.  B.  Co.  v.  Stein/eld,  42  Ohio  St. 
455;  Gould  V.  Cayuga  County  Nat.  Bank  of 
Auburn,  99  N.  T.  833;  Strong  v.  Strong,  10-4 
N.  Y.  69;  Bowen  v.  MandeviOe,  95  N.  Y.  237; 
Krumm  v.  Beach,  96  N.  Y.  898;  Whitney  v. 
Allaire,  4.Denio,  554:  Eerr,  Fraud  &  Mistake, 
ed.  1872,  by  Bump,  p.  880;  Smith  v.  Patterson, 
88  Ohio  St.  70. 

When  there  is  evidence  tending  to  show 
fraud  or  undue  influence  then  the  conduct  and 
declarations  of  the  testator  not  only  at  the  time 
of  its  execution  but  before  and  after  are  rel- 
evant for  the  purpose  of  manifesting  his  mental 
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qualities  and  dispesition  and  consequent  sus- 
ceptibility to  the  fraud  or  undue  influence. 

Abbott,  Trial  Ev.  ed.  1880,  p.  122,  1  70:  Id. 
8  63,  pp.  115,  116;  Mooney  v.  Olsen,  22  Kan.  09; 
Whart.  Ev.  §§  268,  269;  Parker  v.  LocAmon, 
115  Mass.  72;  Potter  v.  Pafdmn,  188  Mass.  427; 
Kent  V.  StaUt,  42  Ohio  St.  426. 

Mr.  A.  D.  MetB,  for  defendant  in  error: 

Vendor  cannot  sue  to  recover  damages  by 
reason  of  intoxication  or  fraud.  His  remedy 
is  to  sue  to  rescind  contract;  and  he  must  re- 
turn purchase  money  if  paid  and  demand  his 
E roper ty  back;  if  not  returned  he  must  reclaim 
is  property  by  electing:  First,  to  replevy; 
second,  sue  for  value  of  bis  property  held  by 
vendee 

Weed  V.  Page,  7  Wis.  508;  Bliss  v.  Cottle,  82 
Barb.  823;  Lacker  v.  Bhoades,  45  Barb.  499; 
Rowley  V.  Bigelow,  12  Pick.  812,  23  Am.  Dec 
607;  Masson  v.  Boret,  1  Dcnio,  78, 48  Am.  Dec. 
651;  Lloyd  v.  Brewster,  4  Pai^e,  540,  8  L.  ed. 
558,  27  Am.  Dec.  88;  i^iewart  v.  Emerson,  52 
N.  H.  801;  Ryan  v.  Brant,  42  111.  78;  Moriarty 
V.  Stofferan,  89  111.  528;  1  Benjamin,  Sales, 
Corbin's  ed.  p.  569,  §  649,  note  14;  Newniark, 
Sales,  §895;  Camahan  v.  Hughes,  108  Ind.  225; 
IHetz  V.  Sutclijfe,  80  Ey.  650,  8  Am.  &  Eng. 
Encyclop.  Law,  p.  847;  Chitty,  Cont.  8th  Am. 
ed.  p.  856. 

The  vendor  must  exercise  his  right  to  reBcind 
for  fraud  on  the  vendee's  part  within  a  reason- 
able time,  and  he  cannot  affirm  in  part  and  re- 
scind in  part. 

LappY.  Ryan,  88  Mo.  App.  486;  Baird  v. 
Neu>  York,  96  N.  Y.  567 ;  8  Am.  &  Eng. 
Encyclop.  Law,  p.  805;  Wingate  v.  King,  28 
Me.  85;  Key  v.  Jennings,  66  Mo.  856;  Bradshaw 
V.  Tales,  67  Mo.  221;  Bstes  v.  Reynolds,  75  Mo. 
568;  Campau  v.  Van  Dyke,  15  Mich.  871; 
Kribbs  v.  Downing,  25  Pa.  899;  Davis  v. 
Stuard,  99  Pa.  295;  WiUoughby  v.  Moulton,  47 
N.  H.  205;  Williamson  v.  New  Jet  sey  Southern 
R,  Go.  28  N.  J.  Eq.  277,  29  N.  J.  Eq.  811; 
Clough  V.  London  it  N.  W.  B.  Co.  L.  K  t 
Exch.  84;  Cobb  v.  Ba^flM,  46  N.  Y.  586;  Mas- 
son  V.  Bovet,  1  Denio,  69,  48  Am.  Dec.  651; 
Voorhees  v.  Barl,  2  Hill,  288,  38  Am.  Dec.  588. 

Vendor  cannot  rescind  the  contract  and  at 
the  same  time  retain  the  consideration  in  whole 
or  in  part;  he  must  rescind  tn  toto.  Where  the 
vendor  would  rescind  the  contract  on  account 
of  the  fraud  of  the  purchaser,  it  is  his  duty  to 
restore  what  he  has  received  in  payment  before 
he  can  sustain  an  action  or  recover  the  goods 
sold. 

Coolidgs  v.  Brigham,  1  Met.  p.  547;  Miner  v. 
Bradley,  22  Pick.  457;  Perley  v.  Batch,  28  Pick, 
286,  84  Am.  Dec.  56:  Voorhees  v.  Earl,  supra; 
Baker  ▼.  Bobbins,  2  Denio,  138:  Weed  v.  Page, 
supra;  Oufhingy.  Wyman,  88  Me.  5v''9;  Cook  v. 
Oilman,  34  K.  H.  556;  Chitty,  Cont.  11th  Am. 
ed.  1092,  note  **A." 

The  law  requires  two  persons  at  least  to  make 
a  contract.  If  Baird  was  entirely  incapaci- 
tated, by  reason  of  intoxication,  to  make  a 
contract,  then  there  never  was  a  valid  contract 
between  Baird  and  Howard,  and  which  Baird 
could  elect  to  repudiate  for  fraud  or  affirm  it 
But  Baird  could  not  afterwards  ratify  it  and 
keep  the  $1,000  and  claim  $600  by  way  of 
damages.  Or,  in  other  words,  say  he  was  sober 
and  the  contract  good  for  $1,000,  and  that  he 
was  intoxicated  and  incapacitated  for  $600l 
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1  Story,  Eq.  Jur.  §§  230.  281 ;  Pom.  Spec. 
Perf.  §  184;  1  Addison,  Cent.  §  191. 

Bradbury,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  now  plaintiff  in  error,  set 
forth  his  claim  in  the  court  of  common  pleas 
in  an  amended  petition  as  follows:  ^'The 
plaintiff  now  comes  and  by  leave  of  the 
court,  first  had  and  obtained,  and  files  this 
his  amended  petition  in  this  case,  and  says : 
That  on  the  18th  day  of  August,  A.  D.  1886, 
the  plaintiff  was  intoxicated  to  such  an  ex- 
tent, that  by  reason  thereof  he  was  totally 
unable  and  unfit  to  make  or  enter  into  a  valid 
contract  of  any  kind.  That  the  defendant, 
then  well  knowing  the  condition  of  the  plain- 
tiff, and  that  he  was  then  intoxicated  to  such 
an  extent  that  he  was  wholly  unfit  and  un- 
able by  reason  thereof  to  make  or  enter  into 
a  valid  or  binding  contract,  and  then  intend- 
ing to  cheat  and  defraud  the  plaintiff,  bar- 
gained with,  and  then  induced  and  procured 
Sie  plaintiff,  while  so  intoxicated,  to  sell 
and  deliver  to  him,  the  defendant,  the  undi- 
vided one-half  interest  in  all  the  livery  stock, 
consisting  of  horses,  carriages,  harness, 
whips,  robes  and  all  other  property  then 
owned  by  the  plaintiff  and  one  Jerome  T. 
Baird  as  partners  under  the  firm  name  of 
Baird  &  Son.  That  said  undivided  one-half 
interest  in  said  livery  stock,  so  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  was 
then  of  the  value  of  $1, 600 :  yet  the  defendant, 
then  well  knowing  that  the  said  undivided 
one- half  interest  in  said  livery  stock  was  of 
the  value  of  $1,600,  and  then  intending  to 
cheat  and  defraud  the  plaintiff,  induced  and 
procured  the  plaintiff,  while  so  intoxicated 
as  aforesaid,  to  sell  and  deliver  said  undi- 
vided one-half  interest  in  s:iid  livery  stock  to 
the  defendant  for  the  sum  of  $1,000  and  no 
more ;  and  while  so  intoxicated  and  intend- 
ing to  cheat  and  defraud  the  plaintiff,  the 
defendant  caused  and  procured  the  plaintiff 
to  enter  into  a  written  contract  between  him 
and  the  plaintiff  wherein  and  whereby  it  ap- 
pears that  the  plaintiff  sold  and  delivered 
said  one  undivided  halt  interest  in  said  livery 
stock  to  the  defendant  for  the  sum  of  $1,000 
and  no  more.  The  plaintiff  savs  that  if  he 
had  been  sober  and  capable  of  transacting 
such  business  on  said  18th  day  of  August, 
1886,  ha  would  not  have  entered  into  said 
written  contract  with  the  defendant,  and 
would  not  have  then  sold  and  delivered  his 
said  undivided  one-half  interest  in  said  livery 
stock  to  the  defendant  for  less  than  $1,600 
cash.  That  his  said  undivided  one-half  in- 
terest in  said  livery  stock  was  then  worth  the 
sum  of  $1,600  cash,  and  that  the  sum  of 
$1,000,  the  amount  paid  by  the  defendant  to 
the  plaintiff  therefor  at  the  time  and  in  the 
manner  aforesaid,  was  a  grossly  inadequate 
price  and  consideration  therefor  and  the  de- 
fendant then  well  knew  it.  That  the  de- 
fendant then  well  knew  that  $1,000  was  a 
grossly  inadequate  price  and  consideration 
for  the  said  undivided  one  half  of  said  livery 
stock,  and  then  knew  that  if  the.plaintiff  was 
sober  and  capable  of  transacting  such  busi- 
ness as  that  of  selling  and  disposing  of  his 
interest  in  said  livery  stock,  that  the  plain- 
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tiff  would  not  then  have  accepted  the  sum  of 
$1,000  as  a  full  consideration  for  his  interest 
in  said  livery  stock,  which  he  had  sold  and 
delivered  to  defendant  as  aforesaid,  but  in- 
tending to  cheat  and  defraud  the  plaintiff, 
the  defendant  purchased  from  the  plaintiff, 
the  said  interest  in  said  livery  stock  for  the 
sum  of  $1,000  as  in  the  manner  aforesaid, 
and  which  stock  the  plaintiff  then  delivered 
to  defendant.  The  plaintiff  says  that  by 
reason  of  the  premises  he  has  been  cheated, 
wronged,  and  defrauded  by  the  defendant  out 
of  the  sum  of  $600. 

"The  plaintiff  therefore  prays  judgment 
against  the  defendant  for  the  sum  of  six 
hundred  dollars  with  interest  from  August 
18,  1886." 

To  this  petition  a  demurrer  was  interposed 
by  the  defendant,  which  the  court  of  common 
pleas  overruled,  and  to  which  ruling  the 
defendant  excepted.  An  issue  of  fact  was 
then  joined  between  the  parties,  upon  the 
trial  of  which  the  plaintiff  offered  to  prove 
the  price  that  he  had  placed  upon  the  livery 
stock  before  the  sale,  while  sober.  The  de- 
fendant objected  to  its  admission  ;  his  objec- 
tion being  overruled  and  the  evidence  ad* 
mitted,  he  entered  an  exception  thereto.  It 
was  upon  these  two  grounds  that  the  circuit 
court  reversed  the  judgment ;  that  court  hold- 
ing that  the  amended  petition,  as  aboye  set 
forth,  did  not  disclose  a  cause  of  action,  and 
that  evidence  of  the  value  the  plainti£f  had, 
while  sober,  placed  upon  the  property  just 
previous  to  the  sale  was  not  admissible. 

1.  In  support  of  the  holding  of  the  circuit 
court  that  the  amended  petition  did  not  state 
a  cause  of  action,  counsel  contends  that  plain- 
tiff's only  remedy  was  to  rescind  the  con- 
tract, which  he  could  accomplish  in  either 
of  two  ways :  1,  by  a  suit  in  equity ;  2,  by 
an  offer  to  return  the  consideration  he  had 
received,  coupled  with  a  demand  for  the 
restoration  of  his  own  property,  after  which, 
if  the  defendant  did  not  consent  to  a  restora- 
tion, an  action  in  replevin,  or  in  trover 
would  lie.  That  these  remedies  were  open 
to  the  plaintiff  is  apparent,  and  is  in  fact 
admitted  by  his  counsel ;  but  he  contends  for 
still  another,  namely  the  right,  without  a 
prior  formal  rescission  of  the  contract,  to 
maintain  an  action  to  recover  the  difference 
between  the  value  of  the  property  and  the 
price  received.  Such  an  action  could  not  be 
regarded  as  being  on  the  contract;  for  in- 
stituting an  action  directly  on  the  contract 
would  1^  an  affirmation  of  it,  and  if  the  con- 
tract should  be  afilrmed  he  could  not  recoyer ; 
for,  according  to  its  terms,  he  had  been  fully 
paid.  The  institution  of  such  an  action 
might  be  regarded,  perhaps,  as  a  rescission ; 
but  if  the  defendant's  possession  was  right- 
ful, up  to  the  moment  of  the  filing  of  the 
petition,  the  principle  upon  which  that  pos- 
session would  be  instantly  transformed  into 
a  wrongful  one,  is  not  very  apparent.  If  its 
unlawful  character  grew  out  of  the  rescis- 
sion, the  defendant  should  have  been  afforded 
an  opportunity  to  restore  the  property  before 
being  held  a  wrongdoer.  If,  however,  the 
method  by  which  the  defendant  obtained  pos- 
session was  wrongful,  there  would  be  con- 
sistency in  holding  the  possession  thus  o6- 


imi 


BaJRD  ▼.  HOWABD. 


848 


tallied  to  bave  been  wroBgfal  at  its  incep- 
tion. 

The  petition  aTers  that  the  defendant,  with 
intent  to  cheat  and  defraud  the  plaintiff,  in- 
dnoed  the  latter  to  enter  into  the  contract 
under  consideration,  and  to  delirer  to  the 
defendant  the  property  involved  in  the  con- 
troversy, with  knowledge  that  the  plaintiff 
was  **  unfit  and  unable  to  make  or  enter  into 
a  valid  contract,"  because  his  senses  were 
dulled  by  intoxication.  The  demurrer  ad- 
mitted this  to  be  true.  It  thus  appeared  not 
merelv  that  a  contract  had  been  made,  but 
that  the  defendant  had  secured  the  possession 
of  the  plaintiff's  property  by  knowinicly 
taking  fulvantage  of  the  latter's  temporary 
incapacity.  Hm.  possession  been  taken  while 
the  plaintiff's  senses  were  overcome  b^  sleep, 
no  one  would  deny  that  such  a  possession  was 
wrongful.  The  difference  between  the  char- 
acter of  a  possession  secured  by  the  lat- 
ter method,  and  one  deliberately  obtained 
through  the  medium  of  an  invalid  contract, 
made  with  one  whose  senses  the  possessor 
knew  at  the  time  wore  stupefied  by  excessive 
intoxication,  is  one  of  degree  rather  than 
principle.  That  in  the  former  case  the  trans- 
action would  involve  a  trespass,  and  present 
none  of  the  features  peculiar  to  contracts, 
while  in  the  latter  case  it  took  the  form  of  a 
contract,  is  a  distinction  possessing  little  if 
any  material itjr  in  this  connection.  The 
fraud  inhering  in  the  one,  should  be  deemed 
a  substantial  equivalent  to  the  force  involved 
in  the  other,  method  of  obtaining  possession. 
Each  is  wrongful.  To  secure  the  possession 
of  property  by  means  of  a  contract  made  with 
Its  owner,  by  one  who  at  the  time  knew  him 
to  be  incapable  of  entering  into  a  contract, 
constitutes  a  fraud. 

In  such  case,  it  is  true,  a  contract  exists 
which  the  incapacitated  party  has  an  option 
to  aflLrm  or  rescind.  But  because  the  one 
j)arty  may  exercise  this  option,  it  does  not 
follow  that  the  other  party  may  compel  its 
exercise  as  a  condition  precedent  to  obtaining 
any  relief.  If,  when  restored  to  capacity, 
the  former  is  satisfied  with  the  contract,  and 
wished  to  enforce  its  provisions,  he  can  affirm 
and  maintain  an  action  upon  it ;  if  he  had, 
in  fact,  received  a  substantial  part  of  the  con- 
sideration secured  to  him  by  the  contract, 
and  wished  to  recover  possession  of  the  prop- 
erty with  which  he  had  been  induced  to 
part,  he  should  be  required  to  rescind  the 
contract  and  restore  that  part  of  the  consider- 
ation which  had  been  paid  him,  for  he  should 
not  be  allowed  to  retain  the  latter  and  at  the 
aame  time  recover  possession  of  the  former. 

Where  one  person,  ignorant  of  the  inca- 
pacity of  another  person  deals  with  the  latter 
and  obtains  possession  of  his  property,  the 
possession  of  the  former  should  not  be  deemed 
wrongful  until  the  contract  was  rescinded  and 
a  demand  for  the  property  made  upon  him. 
The  mutual  riehts  or  liabilities  of  persons 
thus  situated,  nowever,  should  not  be  the 
measure  of  the  rights  and  liabilities  of  par- 
ties, where  the  possession  of  the  property  of 
•one  has  been  wrongfully  obtained  by  the 
ether.  The  wrongful  acts  by  which  posses- 
aion  was  secured  became  material  factors  in 
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determining  the  question.  If  a  pofvessioii 
thus  obtained  is  continued  under  circum- 
stances from  which  it  may  be  fairly  inferred 
that  the  party  in  possession  is  exercising 
dominion  over  the  property  to  the  exclusion 
of  the  right  of  the  party  wrongfully  dispos- 
sessed, the  latter  may  rekard  such  acts  as  con- 
stituting a  conversion  (»  the  property. 

We  have  found  no  case  In  all  respects 
similar  to  the  one  under  consideration,  but 
in  a  number  of  well-considered  cases,  courts 
have  held  that  where  the  purchase  of  goods 
has  been  effected  by  false  representations  the 
vendor  may  maintain  trover  against  the 
vendee  without  demand.  I%ur$f<m  v.  Blanch- 
ard,  33  Pick.  18,  88  Am.  Dec.  700 ;  Green  v. 
RueeeU,  5  Hill,  188 ;  Thompean  v.  Boee,  16 
Conn.  71,  41  Am.  Dec  131 ;  Noble  v.  Adams, 
7  Taunt.  59 ;  BritM  ▼.  WiUnwre,  3  Dowl.  ^ 
R.  755. 

In  the  procedure  prescribed  by  our  civil 
code  all  tne  ancient  common-law  actions  are 
abolished;  all  are  merged  into  one  ** civil 
action",  and  even  if  the  facts  stated  in  the 
petition  did  not  disclose  a  technical  conver- 
sion they  constitute  fraud  to  the  injury  of 
the  plaintiff,  as  we  have  seen.  The  remedy 
should  be  as  broad  as  the  injury.  The  party 
guilty  of  the  fraud  should  not  be  allowed  to 
Siiela  himself  by  a  contract  procured  in  this 
way  and  insist  upon  immunity  for  the  fraud 
until  the  contract  has  been  formally  re- 
scinded. 

3.  The  principal  dispute  between  the  par- 
ties at  the  trial  in  the  court  of  common  pleas 
related  to  the  competency  of  the  plaintiff  to 
make  a  contract  at  the  time  the  one  in  con- 
tention was  entered  into.  One  means  of  as- 
certaining this,  was  to  contrast  him,  as  he 
conducted  and  expressed  himself  on  that  day, 
with  himself  as,  according  to  his  conduct, 
his  opinions  and  expressions,  he  appeared  on 
other  days  when  known  to  be  duly  sober. 
That  a  few  days  before  the  sale,  at  a  time 
when  he  was  sober,  he  had  placed  upon  the 
property  a  value  that  widely  varied  from 
that  at  which  it  was  sold,  reflected  upon  the 
extent  that  his  judgment  had  been  affected 
by  the  liquor  he  had  drank. 

That  such  evidence  might  be  considered  by 
the  jury  for  some  other  and  improper  pur- 
pose, as,  for  instance,  in  determining  the 
value  of  the  property  and  the  damages,  does 
not  render  its  admission  erroneous.  If  com- 
petent for  any  purpose  it  was  admissible. 

Whenever  it  becomes  necessary  to  inquire 
into  the  mental  condition  of  a  person,  and 
there  are  other  issues  in  the  cause,  much  evi- 
dence is  usually  admitted  which,  but  for  that 
issue,  would  be  incompetent;  and  in  such 
cases  the  court,  upon  the  request  of  a  party, 
should  caution  the  jury  to  limit  its  effect  to 
the  issue  to  which  it  is  lawfully  applicable. 

The  charge  of  the  court  is  not  printed  in 
the  record ;  but  we  should  presume  that  the 
trial  court  did  its  duty,  and  therefore  either 
limited  to  its  proper  office  the  evidence  ob- 
jected to,  or  if  requested  by  the  defendant, 
would  have  done  so. 

Judgment  of  the  Circuit  Court  reverted  and 
that  of  the  Common  Pleas  t^fflrmedm 
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*  1.  If  a  contract  of  B^ene^  im  entered 
into,  and  the  principal  asreea  to  ftir- 
nish  to  the  ag^ent  on  consig^nment  cer- 
tain manofttctnred  articles*  at  a  stipu- 
lated price,  to  be  paid  for  when  sold,  such 
artioles,  when  bo  furnished,  remain  the  property 
of  the  prlnoipal  until  sold  to  a  bona  fide  pur- 
chaser, and  they  cannot  be  executed  and  sold  to 
pay  the  debts  of  the  a^ent,  and,  if  so  sold,  the 
purchaser  gets  no  title  to  any  such  articles  as 
against  such  principal. 

8*  The  agent's  rig^ht  to  a  lien  tor  commis- 
sion and  expenditures  is  one  personal  to  himself, 
not  transferable,  and  he  alone  has  the  right  to 
take  advantage  of  it. 

(November  4, 1896.) 

ERROR  to  the  Circait  Court  for  Ohio  Conner 
to  review  a  judj^^ment  in  favor  of  defend- 
ant  io  an  action  brought  to  recover  for  a  safe, 
or  its  value.    Beversea, 

Statement  by  Dent»  J,: 
On  the  2l8t  day  of  April,  1890,  the  Barnes 
Safe  &  Lock  Company  entered  into  a  written 

^Headnotes  by  Dsnt,  J, 


contract  of  agency  with  the  Globe  Contnct 
Company  as  follows,  to  wit : 

**  Articles  of  agreement  between  the  Barnes 
Safe  &  Lock  Company,  of  Pittsburgh,  Pa., 
composed  of  Thomas  Barnes,  of  the  first  part, 
and  the  Globe  Contract  Company,  of  Wheel- 
ing, W.  Ya.,  a  corporation  of  the  state  of 
West  Virginia,  of  the  second  part,  witness- 
eth,  that,  for  and  in  consideration  of  the 
party  of  Uie  second  part  assuming  the  agency 
for  the  manufactures  of  the  party  of  the  first 
part  in  the  territory  hereinafter  mentioned, 
the  party  of  the  first  part  hereby  agrees  that 
the  party  of  the  second  part  shall  have  the 
privilege  of  selling  their  fire  and  burglar 
proof- safes,  vault  doors,  etc.,  in  the  city  of 
Wheeling,  W.  Ya.  ;  also  throughout  the  state 
of  West  Virginia ;  also  in  Green,  Fayette, 
and  Washington  counties,  in  the  state  of 
Pennsylvania;  and  also  in  Belmont.  JefiFer- 
son,  and  Columbiana  counties,  in  the  state 
of  Ohio,— the  state  of  West  Ya.  and  Bel- 
mont, Jefferson,  and  Columbiana  counties, 
Ohio,  to  be  considered  as  exclusive  territory 
of  the  party  of  the  second  part,  but  Green. 
Fayette,  and  Washington  counties,  in  the 
state  of  Pennsylvania,  to  be  considered  as 
open  territory ;  and  the  party  of  the  first  part 
shall  credit  the  party  of  the  second  part  with 
the  regular  discounts  as  hereinafter  set  forth 
upon  all  work  shipped  into  the  exclusive 
territory  before  mentioned  during  the  con- 


NoTB.~JRe6«rTatton  of  tiUe  in  bcMmentB  for  sole, 
OS  against  creditors  of  baUor  and  haUee. 

Conditional  9ale8  of  goods  to  he  resold. 

Generally  a  wholesale  dealer  furnishing  goods  on 
a  obntract  that  the  title  should  not  pass  until  the 
iroods  are  paid  for  will  be  protected  as  a^rainst  the 
creditors  of  the  party  receiving  the  same.  Rogers 
V.  Whltebouse,  71  Me.  25SZ;  Powell  v.  Preston,  1  Hun, 
618. 

Each  case  must  largely  depend,  however,  on  the 
particular  wording  of  the  contract  and  theciroum- 
itances  under  which  it  was  made. 

And  the  same  was  held  where  a  purchaser  in  good 
faith  bought  out  an  entire,  stock  of  the  retailer. 
Burbank  v.  Grooker,  7  Gray,  168, 66  Am.  Dec  470. 

So  where  goods  are  held  by  a  peddler  on  a  con- 
tract of  sale,  he  to  account  for  all  goods  sold,  the 
goods  unsold  are  not  liable  for  his  debts.  Morss  v. 
Stone,  6  Barb.  610. 

So  the  title  does  not  pass  in  a  contract  appoioting 
a  party  an  agent  to  sell  machines,  tbe  agent  guar- 
anteeing the  payment  for  all  machines,  and  to  pay 
for  all  unsold  machines  at  the  end  of  the  contract, 
in  good  notes,  the  machines  to  remain  the  property 
of  the  shipper  until  paid  for  under  the  contract. 
South  Bend  Iron  Works  v.  Cottrell,  81  Fed.  Kep. 
25A;  Conable  v.  Lynch,  45  Iowa,  84. 

And  wherever  the  property  of  the  principal  can 
be  specifically  distinguished  from  that  of  tbe  factor 
the  right  of  the  principal  shall  prevail  over  tbe 
possession  of  the  latter.  Price  v.  Ralston,  2  DaU. 
10, 1  Am.  Dec  260. 

And  where  liquor  was  furnished  to  a  retail  dealer 
on  a  contract  to  pay  for  all  sold,  and  the  profits  of 
the  retail  trade  to  belong  to  him,  the  losses  to  be 
borne  by  him,  and  all  unsold  beer  to  be  returned, 
the  title  did  not  pass  so  as  to  subject  the  beer  held 
by  the  retailer  to  his  debts.  Meldrum  v.  Snow,  9 
Pick.  441,  20  Am.  Dec  480:  Lewis  v.  McCabe,  48 
Oonn.  141, 44  Am.  Bep.  217;  Mack,v.  Story,  67  Conn. 
407. 
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But  In  Ludden  v.  Hasen,  81  Barb.  660,  a  delivery 
of  liquor  to  be  retailed  and  to  be  paid  for  when 
sold,  the  title  to  remain  in  wholesale  dealer  until 
sold,  was  held  to  be  fraudulent  as  against  the  cred- 
itors of  the  retailer,  and  subject  to  his  debts.  Hie 
contract  was  held  merely  colorable,  with  a  view  to 
the  suit  after  levy,  the  court  saying:  '*The  retain- 
ing of  the  renewed  ownership  by  the  plaintiir  wa» 
a  mere  farce,  and  could  have  served  no  honest  pur^ 
pose;"  and  the  retailer  was  not  to  sell  as  agent  or 
on  commission,  but  was  to  deal  with  the  goods  a» 
his  own,  and  such  dealing  was  Inoonaistent  witb 
the  ownership  of  the  seller. 

This  case  was  followed  by  Bonesteei  v.  Flack,  41 
Barb.  4%.  A  similar  case  where  the  court  held  the 
bill  of  sale,  as  set  out  In  the  invoice,  to  be  abso- 
lute and  not  susceptible  of  parol  proof  contradioU 
ing  its  terms. 

In  the  case  of  Meldrum  v.  Snow,  suptti,  some 
stress  was  laid  on  the  custom  of  brewers  and  tlie 
fact  that  a  stock  had  to  be  supplied  in  cold  weather 
as  it  cannot  be  removed  In  warm  weather  without 
injury.  The  court  further  said:  *'And  it  betng 
beneficial  to  the  community  to  introduce  the  use  of 
beer,  public  policy  would  Justify  us  In  favoring  tbe 
custom." 

And  under  an  order,  **F.  B.  .  .  .  ship  us  .  .  . 
for  which  we  agree  to  pay  for  as  stated  below 
*.  .  .  F.  B.  are  not  responsible  for  overohargea  in 
freight,  injury.or  losses  in  transit ...  we  agree  to 
pay  for  all  wagons  sold  for  cash  as  soon  as  sold;  if 
sold  on  time  we  will  indorse  and  forward  the  note» 
...  If  any  wagons  remain  unsold  twelve  montha 
from  invoice  to  pay  for  tbe  same  and  dose  the 
consignment,"  the  goods  were  liable  for  debts  of 
retail  dealer.    Fish  v.  Benedict,  74  N.  Y.  SIS. 

And  under  a  contract  of  delivery  of  goods  the 
title  not  to  pass  until  resold,  where  the  oiigf  oa) 
owners  agreed  with  the  assignee  for  erediton  of 
retailer,  that  the  goods  on  hand  should  be  sold  bat 
not  to  release  the  claim  of  any  creditor  for  goods 


See  also  32  L.  K.  A.  2()0;  30  L.  R.    A.  285;   47  L.  R.  A.  601. 
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tinuance  of  this  agreement,  whether  the  or- 
ders therefor  shall  come  through  the  party  of 
the  second  part  or  otherwise. '  The  party  of 
the  first  part  further  agrees  that  on  all  safes 
or  other  work  sold  by  the  party  of  the  first 
part  from  the  date  hereof  to  the  Westiug- 
house  interests  of  Pittsburgh,  Pa« ,  the  party 
of  the  second  part  is  to  be  credited  with  one 
half  the  amount  received  oyer  the  discounts 
hereinafter  set  forth,  less  the  cost  of  deliver- 
ing the  safes  on  upper  floors,  no  charge  to 
be  made  party  of  the  second  part  by  party  of 
the  first  on  safes  delivered  to  the  Westing- 
house  interests  on  the  ground  floors  in  Pitts- 
burgh only.  The  party  of  the  first  part 
fiprants  to  the  party  of  the  second  part  the 
following  discounts  from  their  regular  price 
list,  copy  of  which  is  hereto  attached  and 


made  port  hereof,  viz. :  From  the  prices 
mentioned  in  pages  nine,  eleven,  and  thir- 
teen, seventy  per  cent,  and  fifteen  per  cent 
off,  and  the  same  discounts  from  any  other 
prices  named  in  said  price  list,  except  that 
the  burglar-proof  part  of  any  combination, 
fire  and  burglar- proof  safes  shall  be  calcu- 
lated at  ten  cents  per  pound  of  actual  weight, 
and  except,  further,  that  four  tumbler  iron- 
case  locks  for  burglar-proof  work  shall  be 
charged  for  extra," at  twelve  dollars  each; 
four  tumbler  brsss-case  locks  for  burglar- 
proof  work  shall  be  charged  for  extra,  at 
fourteen  dollars  each ;  and  end- gear  burglar- 
proof  locks  shall  also  be  charged  for  extra. 
The  party  of  the  first  part  further  agrees  to 
furnish  the  party  of  the  second  part  with  a 
stock  of  safes  on  consignment,  said  safes  to 


tn  con8ifmee*s  hands  on  oommlsBioa,  the  claim  of 
tbe  wholesale  dealer  afralnst  the  goods  was  gone,  as 
these  goods  were  not  held  oncommisBion.  Jordan 
▼.  Baster,  S  IlL  App.  78. 

CcnstgnnuntM, 

Generally  the  title  does  not  imus  to  consignee 
when  goods  are  consigned  to  be  sold  and  If  sold  to  be 
accounted  for  at  a  given  price,  and  the  goods  are 
not  liable  for  consignee's  debts.  Colorado  Soap 
Go.  V.  Bums.  2Golo.  App.  89;  Con  verse  ville  Co.  v. 
Gbambersburg  Woolen  Co.  14  Hun,  009;  Chester- 
field  Mfg.  Co.  V.  Dehon,  5  Pick.  7.  16  Am.  Deo,  387: 
Walker  v.  Butterlck,  105  Mass.  287. 

So  where  the  goods  coosigned  are  to  be  held  as 
the  property  of  the  consignor.  Blood  v.  Palmer, 
U  Me.  ai,  SO  Am.  Dec.  547. 

So  where  the  goods  did  not  reach  consignee. 
Alexander  v^Tomlinson,  4U  Ark.  SIS. 

So  where  the  consignee  was  to  receive,  hold,  sell, 
•ooount  for,  and  pay  over  the  proceeds  less  his 
oomi>ensation  as  agent,  and  cash  sales  only  were 
contemplated,  no  title  passed,  notwithstandiDg 
Invoices  sent  denoted  terms  of  a  sale.  National 
Bank  of  Augusta  v.  Goodyear,  90  Ghu  — 

So  where  consignor  was  to  stock  consignee  with 
eoal,  wood,  and  bark  to  k>e  sold  at  retail,  the  con- 
signee to  be  paid  90  cents  a  ton  for  doing  the 
InislneBS  and  the  consignee  to  purchase  from  the 
consignor  such  as  may  be  required,  and  to  account 
monthly,  and  consignor  to  fix  the  price,  retail  and 
wholesale  not  above  the  lowest  market  price. 
Audenried  v.  Betteley,  8  AUen,  808. 

And  title  did  not  pass  to  consignee  where  he  was 
to  sell  at  a  certain  price  and  to  have  a  commission 
on  each  machine  sold  and  to  guarantee  the  notes 
taken  and  unsold  machines  to  be  paid  for  in  notes 
or  stored  for  consignor  at  his  option.  Weir  Plow 
Co.  V.  Porter,  fiS  Ma  tS. 

The  title  does  not  pass  in  a  shipment  of  bullion 
made  without  notice  to  oonrignee,  tbe  proceeds  to 
be  credited  when  a  sale  shall  be  made,  to  advances 
previously  made  by  the  consignee,  and  tbe  con- 
signee cannot  replevy  the  same  from  the  sheriff 
attaching  for  the  debts  of  the  shipper,  before  de- 
livery. First  Nat.  Bank  of  Helena  v.  McAndrews,  ft 
Mont  885, 61  Am.  Bep.  51. 

Tbe  main  case  is  supported  by  the  decisions 
above. 

And  the  question  of  title  was  for  the  jury  where 
consignor  contracted  to  supply  and  ship  |1,500 
worth  of  goods  to  be  insured  for  the  consignor  and 
If  consignment  exceeded  $1,500  the  consignee  was 
to  execute  notes  for  the  same,  and  at  tbe  end  of 
two  years  tbe  consignee  was  to  keep  all  the  goods 
on  hand.    Reissner  v.  Oxley,  80  Ind.  660. 

So  it  is  a  question  for  the  jury  whether  a  ship- 
nent  is  a  sale  or  consignment,  where  it  was  made 
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on  the  following  ordCR  **Offioeof  . . .  general  mer- 
chandise broker.  Consignments  solicited.  And 
dealer  in  wagons,  grain,  hay,  mill  feed,  eta  .  •  . 
Please  send  me  following  .  •  .  ship  as  soon  as  pos- 
sibla  as  I  need  the  goods  right  now.  Want  fresh 
goods,**  etc.   Simpson  v.  Pegram,  108  N.  C.  407. 

This  appears  to  be  an  exceptional  case,  arising 
on  tbe  construction  of  printed  letterheads. 

And  the  provision  of  W.  Ya.  Code,  1 18,  chap.  100, 
that  if  a  person  transacting  business  as  a  trader 
with  the  addition  of  the  words  'factor,"  *'agent** 
etc.,  and  shall  fail  to  disclose  his  principal. the  sroods 
shah  be  liable  for  his  debts,  is  not  intended  to  in- 
clude the  case  of  an  agent  holding  and  selling  ma- 
chinery on  commission  with  the  business  siflrn  W. 
M— ,  **Mfr8.  Agent.**  Brown  Mfg.  Co.  v.  Deerlng, 
85  W.  Ya.  866. 

But  where  the  co  ntract  said:  **  The  agents  of 

are  its  customers  who  are  engaged  in  selling  Its 
pianos  .  .  .  Such  customers  are  not  agents  in  any 
sense  known  to  the  law  ...  it  is  agreed  that  tbe 
pianos  specified  in  this  bill  are  bought  and  sold  up- 
on the  conditions  herein  set  forth.**  Although  the 
contract  also  said  the  goods  were  consigned  to  be 
sold  for  consignors  and  on  their  account,  and  the 
pianos  to  remain  the  exclusive  property  of  the  con- 
signors, it  was  held  to  be  a  fraudulent  agreement 
as  to  creditors  of  the  consignee.  Chickering  v. 
Ba8tre88,180lII.20S. 

And  property  held  by  consignees  is  liable  for  their 
debts  where  it  was  sold  for  cash  to  them  with  tbe 
privilege  of  returning  the  unsold  part,  although 
the  contract  read,  "  to  act  as  agents  and  sell  for  our 
account  such  consignments  as  they  might  order 
from  time  to  time.**  Had  field  v.  Berry  .28  Ill.App.878. 

This  was  construed  to  mean  that  the  consignees 
might  pay  for  the  unsold  goods  with  tbe  goods  on 
hand,  thus  making  it  a  sala 

So  where  consignee  was  to  settle  for  all  goods  on 
hand  at  the  end  of  the  year  by  giving  his  note  and 
tbe  goods  were  furnished  at  scheduled  prices  f.  o. 
b.,  the  vendors  could  make  no  claim  to  the  goods 
sold  or  removed  from  their  warehouse  by  the  bank- 
rupt, or  assert  any  specific  claim  to  the  proceeds. 
Re  Linf ortb,  4  Sawy.  870. 

And  the  title  passed  when  consignee  could  sell  at 
bis  own  prices  not  le^s  than  trade  prioa  and  on 
sales  made  he  was  to  pay  a  certain  price,  and  he 
made  a  sale  of  £roods  ordering  them  shipped  direct 
to  third  party,  and  bills  were  made  out  gainst 
consignee,  who  then  failed.  The  consignor,  having 
obtained  possession  of  tbe  proceeds  of  sala  was 
liable  to  bankrupt*8  assignee.  Mutter  v.  Wheeler, 
8  Low.  Deo.  846. 

In  this  note  cases  of  deposit  of  grain  with  a  miller 
or  warehouseman  to  be  mixed  with  other  grain 
and  cases  of  delivery  of  material  to  be  manufaot* 
nred  before  sale  are  omitted.  !•  T. 
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be  paid  for  to  the  party  of  the  first  part  when 
sold  by  party  of  the  second  part,  and  all 
safes,  etc. ,  sold  direct  by  party  of  the  second 
part,  to  be  paid  for  to  party  of  the  f  rst  part 
In  thirty  days,  by  New  York  draft.  The 
party  of  the  nrst  part  also  agrees  to  paint  the 
name,  *The  Globe  Contract  Co.,  Genl.  Agts., 
Wheeling,  W  Va., '  beneath  their  own  name, 
*The  Barnes  Safe  &  Lock  Co.,'  on  all  safes 
and  other  work  shipped  under  this  agree- 
ment into  the  territory  of  the  party  of  the 
second  part.     It  is  understood  that  all  prices 

fiven  in  price  list  are  f.  o.  b.  cars  at  Pitts- 
urgh.  Pa.  In  consideration  of  the  forego- 
ing, the  party  of  the  second  part  hereby 
agrees  to  assume  the  aeency  for  the  manu- 
factures of  the  party  of  the  first  part  in  the 
territory  herein  named,  and  agrees  to  work 
said  territory  with  diligence  during  the  con- 
tinuance of  this  agreement.  This  agreement 
may  be  terminated  by  either  party's  giving 
to  the  other  thirty  days'  written  notice  of 
their  intention  of  so  doing,  and  at  the  end  of 
thirty  days  this  agreement  shall  be  con- 
sidered as  canceled.  In  witness  whereof,  the 
said   parties   haye  hereunto   attached  their 

hands  and  seals,  this day  of , 

1890 :  the  terms  of  this  agreement,  howeyer, 
to  haye  effect  as  if  agreement  were  dated 
April  21,  1890.  Barnes  8afe  &  Lock  Co. 
[Seal].  Thomas  Barnes.  Witness:  JohnH. 
Kewell.  Attest:  John  M.  Sweeney,  Secy. 
Globe  Contract  Co.  W.  D.  Updegraff,  Prest. 
P.  R.  Stewart,  Genl.  M^." 

This  agency  was  continued  until  the  8d 
day  of  Noyember,  1890,  when  the  Barnes 
Safe  &  Lock  Company  sent  the  Globe  Con- 
tract Company  the  following  notice  of  the 
cancellation  of  the  agency,  to  wit : 

**  Barnes  Safe  and  Lock  Company  (Succes- 
sors to  Thomas  Barnes  &  Burke  A  Barnes), 
Manufacturers  of  Improved  Fire  and  Burglar 
Proof  Safes,  Vault  Doors,  and  Bank  .Locks. 
124,  126,  127,  129,  and  181  Third  Aye.,  be- 
tween Wood  and  Smithfield  Streets.  (Dic- 
tated.) Pittsburgh,  Pa.,  Noy.  8rd,  1890. 
The  Globe  Contract  Co.,  Wheeling,  W.  Va.— 
Gentlemen :  We  hereby  notify  you  in  writ- 
ing that  the  contract  that  exists  between  us 
under  date  of  April  21st,  1890,  is  canceled, 
according  to  the  terms  of  the  said  contract. 
Please  send  us  statement  by  return  mail  of  the 
safes  that  you  now  haye  on  hand  ;  also,  at  the 
same  time,  send  us  N.  Y.  draft  f6r  tiie  safes 
you  haye  already  sold  from  those  we  haye  sent 
yuu  from  time  to  time :  also  please  adyise  us 
what  you  intend  doing  about  the  safes  you 
haye  left.  We  thought,  in  making  this  con- 
tract with  you,  that  you  would  be  able  to  do 
us  some  good  work.  We  are  sorry  that  this 
step  has  to  be  taken,  but  under  the  circum- 
stances, and  in  justice  to  our  interests  in  the 
territory  we  laid  aside  for  you,  we  hereby 
notify  you  that  the  said  contract  is  canceled. 
Tours,  truly.  Barnes  Safe  «&  Lock  Co.  Jno. 
H.  Newell." 

To  which  the  following  reply  was  sent : 

"The  Globe  Contract  Company,  Wheeling, 
W.  Va.  Electrical  and  Mechanical  Engineer- 
ing and  Contracting  Plans  and  Estimates 
Furnished  on  Application.  Wheeling,  W. 
Va.,  Nov.  7,  1890.  Barnes  Safe  &  Lock  Co., 
Pittsburgh,  Pa.— Gentlemen :  Yours  of  3d 
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inst.  to  hand,  and  contents  noted.  We  will 
prepare  statement  of  sales  and  safes  on  hand, 
and  in  mean  time  will  expect  statement  from 
you  of  work  sold  In  the  territory  held  by  us 
of  which  we  have  had  no  statement  as  yet, 
though  we  have  asked  for  It  repeatedly,  and, 
while  we  have  kept  an  account  of  such  as 
came  to  our  knowledge,  we  naturally  reason 
that  we  have  not  all  of  it  on  our  booka. 
Please  attend  to  this  at  once,  and  on  receipt 
of  same  we  will  submit  our  statement.  As 
to  safes  in  stock,  you  are  the  party  to  decide 
as  to  them,  since  ^ou  wish  to  oiscontinue  the 
agency.  They  will  be  at  your  disposal  at 
any  time  after  we  have  adjusted  matters  as 
outlined  above.  Very  respectfully,  etc. 
Globe  Contract  Ck>.  F.  R.  Stewart,  Genl. 
Mgr." 

Thus  matters  were  allowed  to  rest  between 
them  until  the  9th  day  of  July,  1891.  The 
safe  in  controversy,  being  one  of  the  safes 
consigned  to  the  Globe  Contract  Company 
under  the  agreement  aforesaid,  was  levied  on 
and  sold  by  an  execution  creditor  as  the 
property  of  the  Globe  Contract  Company, 
and  the  defendant  in  error,  Bloch  Bros.  To- 
bacco Company,  became  the  purchaser  there- 
of. The  purchasers  then  wrote  the  following 
letter  to  the  Barnes  Safe  &  Lock  Company : 

"The  Bloch  Bros.  Tobscco  Co.,  Wheeling, 
W.  Va.  Wheeling,  W.  Va.,  July  17,  1891. 
Barnes  Safe  &  LK)Ck  Co.,  Pittsburgh  Pa. : 
We  purchased  the  other  day  at  constable  sale, 
one  of  your  safes  that  was  owned  by  the 
Globe  Contract  Co.,  which  company  failed. 
The  safe  was  never  used.  It  is  a  bnrg^lar 
chest  safe.  No  80,255.  We  purchased  the 
same  to  put  in  our  vault,  and,  upon  measur- 
ing the  same,  find  it  is  about  8  inches  too 
wide.  The  object  of  this  letter  is  to  inquire 
if  we  could  not  exchange  this  safe  for  an- 
other one  of  such  a  sisse  that  we  could  get  in 
our  vault.  An  early  answer  will  oblijce 
yours,  truly.  The  Bloch  Bros.  Tobacco  Oo." 

Thereupon  the  safe  company  immediately 
brought  an  action  of  detinue  for  the  safe,  or 
the  value  thereof , —$200, — before  Justioo 
George  Arkle,  who  on  the  12th  dav  of  Oo- 
tober,  1891,  rendered  judgment  for  the  plain- 
tiff. From  this  j udgment  the  defendant  com- 
pany appealed  to  the  circuit  court  of  Ohio 
county,  and  on  the  18th  day  of  February, 
1892,  the  circuit  court,  neither  party  reqnir- 
IDS  a  jury,  heard  the  evidence,  and  gave 
juagment  for  the  defendant.  The  plaintiff 
then  applied  for  and  obtained  a  writ  of  error, 
bringing  the  controversy  before  this  court. 

Mestn,  White  A  Allen*  for  plaintiff  in 
error; 

Where  a  contract  is  to  receive  and  sell  goods 
it  is  a  contract  of  bailment  and  not  of  sale. 

Walker  v.  Butteriek,  105  Msss.  288;  Weir 
Plow  Co.  ▼.  Porter,  82  Mo.  23;  8  Am.  A  Eng. 
Encyclop.  Law,  42. 

A  contract  obligating  one  of  the  parties  to 
push  the  sale  of  the  other's  coal  for  one  year 
and  to  pay  for  all  he  ma^  order  at  an  agreed 
price  but  not  requiring  him  to  take  any  defin- 
ite amount,  is  not  a  contract  of  purchase  and 
sale,  but  an  agency. 

Cannon  Com  Co,  t.  Taggart,  1  Colo.  Appc 
60. 
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The  fact  that  the  Globe  Contract  Company 
may  have  been  required  t^  the  contract  to 
collect  in  its  own  name  from  peraoos  to  whom 
it  aold  does  not  make  it  a  purchaser. 

Oheaterfiad  Wg.  Co.  y.  Dehon^fS  Pick.  7. 
16  Am.  Dec  867;  ^rict  y.  BaUtan,  2  DalL  60, 
1  Am.  Dec.  260. 

The  testimony,  in  so  far  as  it  details  facts, 
shows  that  this  company,  if  engaged  in  busi- 
ness at  kit,  was  dmpty  professing  to  act  as 
agent  for  sale  of  safes,  electrical  instruments, 
etc.,  and  was  in  the  basioess  of  mechanical 
and  civil  engineering,  constructing  electrical 
apparatus,  etc  This  being  so  it  was  not  a 
trader  wiihin  the  definition  of  that  term. 

Brat9n  Mfg.  Oo.  v.  Deerina,  85  W.  Ya.  2S9. 

"The  Globe  Contract  Company**  was  a 
West  Virginia  corporation. 

The  purposes  for  which  it  was  chartered  and 
to  which  it  was  limited  are  clearly  set  forth  in 
its  charter  as  follows:  '*for  the  purpose  of  con- 
tracting for  and  doing  eneineenng  work  and 
construction  of  any  and  aU  kinds,  and  of  con- 
ducting a  general  manufacturing  business." 
How  could  it  conduct  the  business  of  ''a  trad- 
er?" 

Thomoi  ▼.  Weit  Jtfrmn  22.  Co,  101 U.  8.  71, 
25  L.  ed.  060. 

A  lien  for  commissions  is  a  personal  privi- 
lege and  can  only  be  enforced  when  the  goods 
are  in  possession  of  the  agent  or  factor,  and 
not  after  possession  in  him  has  ceased.  It  is 
possession  and  possession  alone,  which  gives 
the  right  and  power  to  enforce  such  a  lien. 
Aa  soon  as  possession  ends  the  lien  ends. 

MatneUUM  Mfg,  Co.  v.  Morgan^  12  Neb.  68; 
RMnmm  v.  Larrabee,  68  Me.  116;  BaiUy 
Y.  Quint,  22  Yt.  474;  Vinal  v.  Qpaffwd,  189 
Mass.  127. 

The  factor's  right  to  a  lien  is  a  personal  priv- 
ilege and  cannot  be  transferred,  nor  can  the 
question  arise  between  any  one  but  the  princi- 
pal and  the  factor. 

8  Am.  &  £ng.  Encyclop.  Law,  889;  Amu  v. 
PaimfT,  42  Me.  197,  66  Am.  Dec.  278;  Oakw 
Y.  Mo€fn^  24  Me.  214,  41  Am.  Dec.  879;  Win- 
Ur  Y.  Coii,  7  N.  T.  288,  67  Am.  Dec.  522; 
amy  V.  Buggefordy  8  Pick.  78,  19  Am.  Dec. 
808;  Jena  v.  BindcUr,  2  N.  H.  821, 9  Am.  Dec. 
75;  Dflvbigny  v.  DuvtU,  5  T.  R.  606. 

Mr,  W.  P.  Hubbard*  for  defendant  in  er- 
ror: 

1.  This  safe  was  sold  by  the  plaintiff  to  the 
Globe  Contract  Company.  This  safe  was  fur- 
nished under  the  second  part  of  the  agreement, 
and  that  contract,  whether  we  look  at  its  lan- 
guage or  real  nature,  constituted  a  sale  and  not 
an  agency.  Here  the  Globe  Contract  Company 
and  not  the  final  customer  was  to  pay  the  plain- 
tiff for  the  safe;  it  could  sell  at  prices  fixed  by 
itself,  its  profits  being  the  difference  between 
that  price  and  the  price  to  it  fixed  by  the  eon- 
tract;  it  was  to  pay  the  freight,  for  the  prices 
of  the  plaintiff  were  f .  o.  b.  cars  at  Pittsburgh. 
The  Globe  Contract  Company  had  thirty  days 
in  which  to  pay,  whether  the  customer  paid  it 
in  cash  or  took  a  year's  credit. 

Braunn  v.  KeaUy,  146  Pa.  519;  Chteker- 
ing  Y.  Batires9,  180  Dl.  206;  Blow  v.  8pear,  48 
Mo.  496,  97  Am.  Dec.  412;  MeArihur  v.  WO- 
der,  8  Barb.  66;  Sterling  Organ  Oo.  v.  Hotue, 
25  W.  Va.  90. 

In  determining  whether  the  transaction  be* 
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tween  the  plaintiff  and  the  Globe  Contract 
Company  was  a  bailment  or  a  sale,  the  rule 
applicable  is  that  where  the  article  delivered  is 
to  be  returned,  the  transaction  is  a  Dai  1  men t, 
and  the  title  remains  with  the  bailor.  Where 
there  is  no  obligation  to  return  the  specidc  ar- 
ticle, and  another  thing  of  equal  value  may  he 
returned,  the  receiver  becomes  debtocto  make 
the  return,  the  transaction  is  a  stde  and  the  ti* 
tie  is  changed. 

Reherd  v.  CUm,  86  Ya.  874;  Jjonergan  y. 
Stefoart,  56  Dl.  44;  Ettrd  v.  West,  7  Cow.  752; 
JIfaUory  v.  WiUie,  4  N.  Y.  76;  Avetin  v.  Selig- 
man,  18  Fed.  Rep.  519;  lUehardion  v.  Olmelead^ 
74  Dl.  218. 

2.  Even  if  the  safe  could  be  considered  not  aa 
sold  but  as  in  the  hands  of  the  Globe  Contruct 
Company  as  the  plaintiff's  agents,  the  latter 
bad  a  lien  for  the  balance  due  them,  and  the 
plaintiff  not  having  paid  that  balance  cannot 
recover. 

Arthur  y.  TngeU,  11  L.  R  A  557,  84  W. 
Ya.  642;  Minor,  Inst  p.  449;  1  Am.  &  £ng» 
Encyclop.  Law,  428. 

8.  The  plaintiff  stood  by  and  saw  this  safe 
sold  to  defendant  as  the  properljr  of  the  Globe 
Contract  Company  without  malnnganj  claim. 

4.  If  this  safe  was  the  property  of  the  plain- 
tiff in  the  bands  of  the  Globe  Contract  Compa- 
ny, as  his  agent,  it  washable  to  levy  and  sale  as 
the  property  of  the  Globe  Contract  Conipany 
under  chapter  100,  section  18,  of  the  Code. 
The  Globe  Contract  Company  was  a  person 
(Code,  chap.  18,  ^  17,  d  9)  transacting  busi- 
ness as  a  trader  in  its  own  name,  and  this  safe 
was  acquired  or  used  in  such  business. 

Even  if  the  Globe  Contract  Company  had 
not  corporate  capacity  to  buy  and  sell,  the 
plaintiff  would  be  estopped  to  say  so. 

5.  If  the  effort  of  the  plaintiiT  was  to  sell 
this  safe,  reserving  the  title  until  the  same  is 
paid  for  or  otherwise,  such  reservation  is  void 
under  section  8,  chapter  74,  of  the  Code. 

Htrryford  v.  Davis,  102  U.  8.  285,  26  L.  ed. 
160. 

Dent,  J.,  deliyered  the  opinion  of  the 
court: 

The  counsel  for  the  defendant  maintaina 
that  the  judgment  of  the  circuit  court  should 
be  affirmed,  because :  (1)  The  safe  had  been 
sold  by  the  plaintiff  to  the  Globe  Contract 
Company.  (2)  If  that  were  not  so,  and  the 
safe  was  in  the  hands  of  the  Globe  Contract 
Company  as  plaintiff's  agents,  the  latter  had 
a  lien  for  the  general  balance  due  them,  and 
the  plaintiff,  not  having  paid  that  balance, 
cannot  recover.  (8)  The  plaintiff  stood  by 
and  saw  the  safe  sold  as  property  of  the  Globe 
Contract  Company  without  making  any 
claim.  (4)  The  Globe  Contract  Comp«T>v^ 
a  trader,  not  having  complied  with  the  >- 
visions  of  section  18,  chap.  100,  of  the  Cuuc, 
this  safe,  acquired  and  uqed  in  its  business, 
was  liable  for  its  debts.  (5^  If  the  contract 
was  as  claimed  by  plaintiff,  it  was  an  attempt 
to  sell  goods,  reserving  the  title,  and  such 
reservation  is  void,  under  section  8.  chap. 
74,  of  the  Code. 

On  an  examination  of  many  decisions  relat- 
ing  to  contracts  of  this  kind,  we  find  them 
apparently  contradictory  and  hard  to  recon- 
cile ;  some  holding  that  goods  delivered  un- 


854 


West  Yiboinia  Supbemb  Ooubt  of  Afpbala. 


KCT., 


der  similar  contracts  are  mere  bailments  for 
the  purpose  of  sale;  others,  that  they  are 
sales  with  reservation  of  title,  and  therefore 
void,  under  the  usual  recording  acts,  as  to 
creditors.  But  from  all  the  general  rule  is 
deducible  that  the  court  must  determine,  from 
the  wording  of  the  contract  itself  and  the 
circumstances  surrounding  it,  the  true  inten- 
tion of  the  parties  in  making  it ;  and  if  the 
contract  was  entered  into  in  the  form  of  an 
agency  contract,  for  the  purpose  of  evading 
the  statute  requiring  all  reservations  of  title 
to  be  recorded,  then  it  should  be  held  void 
as  to  creditors.  Such  was  the  determination 
of  the  court  in  the  case  of  CJdckering  v. 
Bastrets,  180  111.  206.  But  where  there  is  no 
attempt  at  evasion,  but  the  contract  is  one 
of  pure  agency,  providing  for  a  consignment 
of  goods  to  be  paid  for,  at  a  fixed  price,  out 
of  die  proceeds  of  the  goods  when  sold,  this 
is  a  bailment  for  sale,  and  not  a  sale  with 
reservation  of  title,  and  the  title  remains  in 
the  consignor  until  the  goods  are  sold  to  a 
bona  fide  purchaser  for  value.  Walker  ▼. 
Buiteriek,  105  Mass.  238 ;  Weir  Plow  Co,  v. 
Porter,  82  Mo.  23 ;  Middleton  v.  Stone,  111 
Pa.  589;  Dwndo  v.  Poulds,  105 Pa.  74.  "Or- 
dinar! Iv,  if  goods  are  'consigned'  for  sale, 
it  is  a  bailment,  and  not  a  sale  to  the  con- 
sienee.  The  goods  do  not  become  his  prop- 
erty or  liable  for  his  debts,"  ''even  though 
consigned  on  a  del  credere  commission. "  And 
the  fact  that  the  goods  consigned  were  in- 
voiced at  a  stated  price  does  not  itself  con- 
stitute the  transaction  a  sale,  unless  the  terms 
of  the  consignment  be  such  as  to  make  the 
consi^^nee,  when  the  goods  are  sold,  the  pur- 
chaser and  principal  debtor  for  the  goods. 
Benjamin,  Sales,  6th  ed.  p.  7 ;  also,  8  Am. 
&  Eng.  Encyclop.  Law,  840.  Applying  these 
principles  to  this  case,  we  find  that  the  con- 
tract entered  into  was  one  of  pure  agency, 
without  any  attempt  or  thought  of  evading 
the  statutory  law  relating  to  the  recordation 
of  instruments  when  sales  are  made  reserving 
the  title,  but  a  consignment  of  safes  was 
mode  to  the  Globe  Contract  Company,  as  such 
agent,  and  not  in  any  sense  a  purchaser,  to 
have  on  hand  to  sell  for  the  Barnes  Safe  & 
Lock  Company,  whenever  a  purchaser  could 
be  secured  on  not  exceeding  thirtv  days*  time. 
If  no  sales  were  made,  uien  there  was  no 
purchaser,  and  the  safes  could  only  be  re- 
turned to  the  consignor.  If  a  sale  was  made, 
the  title  passed,  not  through  the  consignee, 
but  direct  from  the  consignor  to  the  pur- 
chaser; and  the  price  passed  through  the 
hands  of  the  consignee  to  the  consignor,  after 
deducting  all  over  a  given  amount  to  pay 
commissions  and  expenses.  It  is  true  that 
the  consignee  could  have  become  the  pur- 
chaser of  any  of  the  safes,  at  any  time  it 
might  wish  to  do  so,  by  accounting  for  or 
paying  the  fixed  price  according  to  the  con- 
tract to  the  consignor ;  and,  when  the  con- 
signor gave  notice  of  cancellation,  it  gave 
the  opportunity  to  the  consignee  to  bea)me 
the  purchaser  of  any  unsold  safes,  but  this 
the  consignee  refused  to  do,  but  notified  the 
consignor  that  the  safes  were  at  its  disposal 
as  soon  as  the  i.v  ;ounts  between  them  were 
properly  adjusted.  The  consignor  may  have 
been  guilty  of  some  negligence  in  not  taking 
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steps  at  once  after  the  cancellation  of  the  con- 
tract to  recover  possession  of  the  safea,  but 
not  so  as  to  divest  it  of  its  title,  as  it  was 
wai  ting  for  the  statement  from  its  agent.  And 
there  is  no  suflScient  evidence  to  show  that 
it  stood  by  and  saw  the  safe  sold  as  the  prop- 
erty of  the  Globe  Contract  Company  without 
making  claim.  On  the  contrary,  the  proof 
clearly  shows  that  it  had  no  niowl^ge  of 
the  levy  or  sale  until  the  letter  written  it  by 
the  defendant  in  this  case,  informing  it  of 
the  purchase,  and  wanting  to  trade  it  for  a 
different  sized  safe. 

It  is  hardly  worth  while  to  notice  the  fourth 
proposition  of  defendant's  counsel, — that  the 
Globe  Contract  Company  was  a  "trader,* 
within  the  provisions  of  section  18,  chap. 
100,  of  the  Cfode, — because  the  Globe  Ocmtimct 
Company  did  not  do  business  as  a  trader  with 
the  addition  of  the  words  "factor,"  "agent,* 
and  "company,"  or  "&  Co.,"  within  the 
meaning  and  contemplation  of  the  statute, 
but  it  was  doing  business  in  its  corporate 
name,  and,  while  transacting  other  business, 
it  undertook  to  act  as  an  agent  for  the  Barnes 
Safe  &  Lock  Company,  which  fact  was 
plainly  painted  on  every  safe  handled  by  it 
as  such  agents.  This,  being  a  bailment,  and 
not  a  sale  with  reservation  of  title,  as  here- 
tofore determined,  does  not  come  under  the 
provisions  of  section  8,  chap.  74,  of  the  Code. 
To  sustain  the  position  taken  hy  the  defend- 
ant, his  counsel  quotes  the  law  virtually  as 
set  out  in  syllabus  1,  Ohickering  v.  BaaHrtm^ 
180  111.  206 :  "  (1)  Contract— Whether  a  Sale 
or  Mere  Bail ment.  Where  the  identical  thing 
delivered  is  to  be  restored  in  the  same  or  an 
altered  form,  the  contract  is  one  of  bailment ; 
but  when  there  is  no  obligation  to  restore  the 
specific  article,  and  the  person  receiving  it 
is  at  liberty  to  return  another  thing  of  equal 
value,  he  becomes  a  debtor  to  make  a  return, 
and  the  title  to  the  property  is  changed, — it 
Is  a  sale. "  The  same  law  is  laid  down  in 
Benjamin  on  Sales,  6th  ed.  p.  5,  in  these 
words :  "  On  the  other  hand,  it  is  now  well 
settled  that  if  the  contract  clearly  contem- 
plates, either  by  express  provision  or  by  es- 
tablished usage  of  the  ousiness,  that  Uie 
identical  thing  received  will  not  be  retu^ed, 
but  only  iU  equivalent,  either  in  the  same 
form  received,  or  in  some  manufactured  con- 
dition, or  else  paid  for  in  money,  at  the  op- 
tion of  the  receiver,  the  transaction  is  a  sale 
or  exchange.  The  title  passes  immediately 
on  delivery,  and  the  risk  is  on  the  re- 
ceiver." 

This  law,  while  it  holds  good  as  to  certain 
kinds  of  bailments,  has  no  application  what- 
ever to  that  class  of  bailmenu  Known  as  "  con- 
signments for  sale,"  and  was  therefore  im- 
properly applied  in  the  Illinois  case  atx>ve 
referred  to.  To  so  apply  it  is  to  do  away 
with  all  bailments  with  power  to  sell,  be- 
cause there  is  no  obligation  in  such  case  to 
restore  the  specific  article,  but  only  the  value 
thereof  in  money,  after  a  sale  is  made  by  the 
factor  or  consignee,  or,  in  case  no  sale  is 
made,  then  to  restore  the  specific  article ;  and 
the  law  quoted  above  from  the  fifth  page  of 
Benjamin  on  Sales  would  be  directly  in  con- 
flict with  the  law  quoted  from  the  seventh 
page  of  the  same  work,  but  to  give  the  eon- 
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•traction  given  in  this  opinion  is  to  render 
both  pages  harmonious. 

The  only  other  point  urged  by  the  defend- 
ant's counsel  is  the  one  on  which  the  circuit 
court,  from  the  briefs,  appears  to  have  de- 
cided this  case,  and  that  is  tliat  the  appel- 
lant was  not  entitled  to  recover  possession  of 
the  safe  In  controversy,  because  the  Globe 
Contract  Company  had  a  lien  on  it  for  un- 
flettled  commissions.  It  nowhere  appears  that 
such  is  the  true  state  of  affairs.  Accounts 
appear  to  be  unsettled,  hot  which  way  the 
balance  will  fall  is  not  made  evident. 
Neither  is  the  Qlobe  Contract  Company  claim- 
ing any  such  lien.  If  it  had  one,  it  was 
personal  to  itself,  and  was  waived  when  it 
permitted  the  safe  to  be  taken  from  its 
custody,  and  it  cannot  be  asserted  by  a  third 
party.  ''None  but  the  factor  himself  can  set 
ap  this  privile^^  against  the  owner.  It  is 
a  personal  privilege,  and  cannot  be  trans- 
ferred, nor  can  the  question  upon  it  arise  be- 
tween any  but  the  principal  and  the  factor." 
8  Am.  &  Eng.  Encyclop.  Law,  p.  889 ;  HoUy 
▼.  Huggeford,  8  Pick.  78.  19  Am.  Dec.  803. 
The  constable  in  this  case  levied  on  the  safe 
by  direction  of  the  general  manager,  and  ap- 
parently the  only  secured  creditor  of  the 
Olobe  Contract  Company,  then  wholly  in- 
solvent. This  is  no  protection  to  the  officer, 
nor  to  the  purchaser  who  bought  at  the  sale, 
because  the  doctrine  caveat  emptor  applies 
in  such  cases  with  full  force,  and  the  in- 
scription on  the  safe,  ''The  Barnes  Safe  & 
Lock  Co.,"  "The  Globe  Contract  Co.,  Genl. 
Agts.,  Wheeling,  W.  Va. ,"  was  sufficient  to 
put  any  reasonable  man  on  his  guard,  es- 
pecially as  it  was  a  new  safe  that  has  never 
oeen  used ;  and  it  can  hardly  be  doubted  chat 
such  shrewd  business  men  as  compose  the  de- 
fendant were  not  fully  informed  as  to  the  true 
state  of  the  title  to  the  safe,  and  purchased 


it  as  a  matter  of  pure  speculation.  If  not  so 
informed,  it  was  their  own  fault,  as  they 
knew  where  to  find  the  owners  of  the  safe. 
But  whether  they  were  or  not  does  not  alter 
the  law  of  this  case.  ''Persons  dealing  with 
factors  concerning  goods  intrusted  to  them 
are  charged  with  notice  of  the  extent  and 
limitations  upon  their  powers ;  and  if  they 
deal  with  them  as  if  they  were  acting  for 
themselves,  or  as  if  they  were  dealfng  with 
their  own  property,  such  persons  do  so  at 
their  peril  that  such  is  the  fact,  or  that  the 
factor  has  special  authority  from  the  owner, 
or  that,  by  the  well-established  and  rec- 
ognized usage  and  customs  of  trade  in  that 
line,  the  factor  is  authorized  to  deal  with  and 
dispose  of  the  ^oods  in  the  manner  proposed. 
If  the  transaction  is  brought  in  question  by 
the  owner  of  the  goods,  the  burden  of  prov- 
ing the  factor's  authority  is  upon  the  party 
dealing  with  him."  Kaufman  v.  BeasUy, 
54  Tex.  563 ;  Story,  A^.  §  225.     There  is  no 

gretense  or  claim  in  this  case  that  the  Globe 
dntract  Companv,  through  its  general  man- 
ager, was  authorized  by  the  Barnes  Safe  <fe 
Ixx;k  Company  to  turn  this  safe  over  to  the 
constable,  to  be  sold  and  applied  on  the  debts 
of  the  Globe  Contract  Company,  and  he,  in 
so  doing,  acted  wrongfully  towards  the  true 
owners  of  the  safe  and  the  purchaser  at  the 
sale,  but  could  not  thereby  oeprive  the  true 
owners  of  their  title,  nor  confer  any  title  on 
the  purchaser,  because  he  was  exceeding  the 
authority  conferred  by  the  agency* 

For  the  foregoing  reasons,  the  judgment  of 
ths  Circuit  Court  is  rewrted,  and  judgment  is 
rendered  for  the  appellant,  the  Barnes  Safe  A 
Lock  Company,  for  the  safe  in  question,  or, 
in  lieu  thereof,  the  sum  of  $125,  the  agreed 
value,  with  interest  thereon  until  paid,  and 
his  costs  in  this  and  the  circuit  court  and  be- 
fore the  Justice  of  the  peace  expended* 


ARKANSAS  SUPREME  COURT. 


W.  0.  SPEARMAN,  Appt, 

V, 

City  of  TEXARKANA, 


(. 


.Ark.. 


.) 


A  physician  who  is  a  member  of  a  board 
of  health  may  recover  reasonable  com- 
pensation for  purely  professional  servlcea 
whioh  any  other  physlolan  mtgrht  render,  ren- 
dered by  bim  under  direction  of  the  board  of 
health  without  any  express  agreement  for  oom- 
penaatlon. 

(January  18, 189A.) 

APPEAL  by  the  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Miller  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  compensation  for  services  rendered 
by  plaintiff  in  inspecting  a  certain  house 

Note.— On  the  question  of  the  riffht  of  an  ofDoer 
to  recover  for  services  under  an  employment  by 
the  ofBdai  body  to  which  he  belongs,  see,  in  con- 
nection with  the  above  case,  Tippecanoe  Oounty 
Comrs.  ▼.  MitoheU  (Ind.)  16  L.  R.  A.  580,  and  note. 
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alleged  to  have  been  infected  with  a  conta« 
gious  disease.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Scott  &  JoneSt for  appellant: 

When  a  civil  engineer  and  two  others  are 
appointed  by  the  city  as  a  committee  to  su- 
perintend the  construction  of  waterworks  for 
the  city,  the  members  of  the  committee  are 
not  such  public  officers,  as  are  required  to 
perform  their  services  without  compensation, 
where  no  compensation  had  been  previously 
provided  for,  but  they  are  the  agents  and 
employes  of  the  city,  who  may  recover  rea- 
sonable compensation  for  their  services,  after 
their  services  have  all  been  performed  and 
accepted  by  the  city. 

Ells\MTth  V.  Bossiter,  48  Kan.  287 ;  David 
V.  Portland  Water  Committee,  14  Or.  98 ;  Bu?in 
V.  People,  45  111.  897 ;  Butler  v.  Begents  of 
the  University,  82  Wis.  124 ;  United  States  v. 
Maurice,  2  Brock.  103;  State  v.  Wilson,  29 
Ohio  St.  849 ;  Pister  v.  La  Bue,  15  Barb.  823 ; 
Weeks  v.  Texarkana,  50  Ark.  81. 

The  services  rendered  were  beyond  and 
outside  the  duties  required  to  be  performed. 
**  When  a  town  agent,  acting  for  the  town 


See  also  29  L.  R.  A.  463. 
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or  the  town  {t«e1f,  em  pi  ova  an  attorney  at 
law  lo  prosecute  or  defend  suits  against  the 
town,  the  latter  is  liable  for  the  services, 
and  the  rule  is  the  same  if  the  ''town  agent" 
bein^  an  attorney,  renders  for  the  town  pro- 
fessional services,  in  suits  which  the  proper 
authorities  of  the  town  direct  to  be  insti- 
tuted." 

Ijingdnn  y.  Castleton,  80  Yt.  286 ;  1  Dill. 
Mun.  Corp.  4th  ed.  §  280,  noU  S. 

Mem'^.  W.  H.  Arnold  and  John  N. 
Cook  for  appellee. 

Mansfield*  J.,  delivered  the  opinion  of 
the  court : 

By  an  ordinance  duly  passed,  the  city  of 
Texarkana  established  a  board  of  health,  to 
be  composed  of  the  mayor,  the  city  attorney, 
three  aldermen,  and  one  physician  of  the 
city.  The  board  was  invested  with  all  the 
usual  and  necessary  powers  to  effect  the  pur- 
pose of  its  organization,  which  was  declared 
to  be  the  protection  of  the  city  against  **  con- 
tagious, malignant,  and  infectious  diseases;" 
and  the  ordinance  provides  that  all  expenses 
incurred  hj  the  boiml  shall  be  oertifled  to  the 
city  council  by  the  president  and  secretary 
for' allowance  and  payment,  as  other  claims 
against  the  city.  The  appellant,  a  practic- 
ing physician  of  the  city,  and  not  one  of  its 
oftlcers,  was  elected  as  the  medical  member 
of  the  board,  and,  while  serving  as  such, 
was  directed  by  the  board  to  make  personal 
examination  of  a  case  of  diphtheria  said  to 
exist  in  the  city,  and  the  alleged  existence 
of  which  had  caused  the  closing  of  the  pub- 
lic schools.  He  examined  the  case  In  person, 
and  made  a  report  upon  it  to  the  board. 
There  was  no  express  agreement  for  this  serv- 
ice, and  before  rendering  it  the  appellant  did 
not  inform  the  board  that  he  would  expect  a 
compensation.  Several  months  after  the  serv- 
ice was  rendered,  he  brought  this  action  in 
a  justice's  court  to  recover  for  it  the  sum  of 
$50.  The  cose  was  taken  by  appeal  to  the 
circuit  court,  where  a  trial  by  jury  resulted 
in  a  judgment  for  the  city.  The  only  ground 
on  which  a  recovery  by  the  plaintiff  was  re- 
sisted is  indicated  by  an  instruction  given  to 
the  jury  at  the  defendant's  request,  and 
which  was  that  if  they  found  **that  the 
plaintiff  was  a  member  of  the  board  of  health 
.  .  .  when  he  was  requested  by  said  board 
to  perform  the  services  charged  in  the  ac- 
count sued  on,  and  that  he  was  a  member  of 
said  board  when  he  performed  said  services, " 
their  finding  should  be  against  him.  This 
instruction  was  objected  to  by  the  plaintiff, 
who  requested  the  ccurt  to  charge  that  the 
verdict  should  be  for  the  plaintiff  if  the  jury 
found  that  the  board  had  authority  to  employ 
a  physician  to  render  for  the  city  a  service 
similar  to  that  charged  for,  and  that  the 
plaintiff  performed  the  services  sued  for, 
under  the  board's  employment,  and  by  its 
direction.  The  latter  request  was  refused, 
and  these  rulings  of  the  court  upon  the  two 
instructions  mentioned  are  the  grounds  relied 
upon  to  reveree  the  judgment. 

It  is  of  no  importance  to  decide  whether 
the  membership  of  the  plaintiff  on  the  board 
of  health  made  him  an  oiUcer  of  the  city,  or 
whether  he  is  precluded  from  recovering  for 
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his  services  on  the  board  by  the  fact  that  the 
ordinance  establishing  it  makes  no  proyisiou 
for  compensating  its  members.  The  service 
on  which  his  claim  is  based  was  not  per- 
formed as  a  member  of  the  board,  and  waa 
not  a  duty  incumbent  upon  the  board,  or 
either  of  its  members.  It  was  independent 
of,  and  not  incidental  to,  any  such  duty; 
and,  if  the  city  council  itself  had  employed 
him  to  perform  the  service,  the  city  would 
clearly  nave  been  liable  on  the  contract. 
Mechem,  Pub.  Off.  g  863 ;  EwM  y.  TrenUm, 
24  K.  J.  L.  764 ;  MeBnde  y.  Qrofid  Rapid*, 
47  Mich.  286,  49  Mich.  289.  But,  as  a  mem- 
ber of  the  board,  he  was  the  agent  of  the 
city,  to  act  for  it,  in  conjunction  with  the 
other  members,  in  taking  such  measures,  by 
contract  or  otherwise,  as  it  was  competent 
and  necessary  to  adopt  in  accomplishing  the 
objects  of  the  board ;  and,  while  he  stood  in 
that  relation  to  the  city,  the  law,  as  a  means 
of  securing  fidelity  to  his  trust,  and  to  guard 
against  any  temptation  to  serve  his  own  in- 
terest to  the  prejudice  of  his  principals,  dis- 
abled him  from  making  any  binding  contract 
with  the  board.  Mechem,  Ag.  g§  713,  455, 
note  S,  Such  a  contract  by  an  agent,  in  hia 
own  behalf,  with  reference  to  the  subject- 
matter  of  the  agency,  is  not,  however,  abso- 
lutely yoid,  but  only  voidable.  Story,  Ag. 
g  211,  noU  1. 

As  stated  by  the  supreme  court  of  Wiscon- 
sin, there  is  ''^a  distinction  between  contracts 
which  are  held  to  be  a/^ainst  public  policy 
merely  on  account  of  the  personal  relation* 
of  the  contractor  to  the  other  parties  in  in- 
terest, and  those  which  are  void  because  the 
thing  contracted  for  is  itself  against  public 
policy.  In  the  latter  class  the  parties  acquire 
no  rights  which  can  be  enforced  either  in  the 
courts  of  law  or  equity.  But  in  the  former, 
the  thinff  contracted  for  being  in  itself  law- 
ful and  beneficial,  it  would  seem  unjust  to 
allow  the  party  who  may  be  entitled  to  ayoid 
it  to  accept  and  retain  the  benefit  without 
any  compensation  at  all."  Pickett  v.  Wiata 
School  But.  No.  1,  25  Wis.  558,  8  Am.  Rep. 
105. 

A  similar  yiew  is  expressed  in  Gardner  v. 
Butlery  80  N.  J.  Eq.  702,  where  it  was  held 
that  while  the  directors  of  a  corporation 
could  not  make  an  agreement,  enforceable 
against  the  company,  to  pay  themselves  a 
stipulated  sum  for  their  services,  they  could 
recover  on  the  quantum  meruit  for  such  serv- 
ices as  they  had  rendered,  and  the  benefit  of 
which  the  company  had  received.  The  court 
said  that,  although  the  agreement  was  ''of 
no  binding  force  as  a  contract,"  the  directors 
had  "  a  right  to  serve  the  company  in  the  ca- 
pacity of  ofiScers,  agents,  or  employ §8,  and 
for  such  services  the  law  will  enable  them  to 
recover  a  just  and  reasonable  compensation.* 
To  deny  them  this,  it  was  said,  would  be 
"manifestly  inequitable,"  and  "would  per- 
vert a  rule  of  law  which  is  intended  to  guard 
against  fraud  and  Injustice."  But  their 
claim  was  not  allowed  to  have  any  basis 
upon  the  contract  they  had  undertaken  to 
make  with  themselves,  and  the  court  declared 
that  "it  must  rest  exclusively  upon  its  fair- 
ness and  justice."  The  doctrine  of  these 
cases  appears  to  be  that  the  contract  of  the 
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■gent  beinff,  as  the  WisoonBin  court  eaid, 
"rather  voidable,  in  equity  than  abeolutely 
Toid  at  law,"  the  principal,  in  aToidinff  it, 
must  himself  do  what  equity  requires.  Fiek- 
ett  y.  Wiata  School  Dist.  No.  1,  25  Wis.  658. 
And  it  was  palpably  on  the  same  ground 
that  the  supreme  court  of  Michigan  amrmed 
a  judgment  for  the  actual  yalue  of  profes- 
sional services  rendered  by  a  lawyer  to  a  city, 
of  which  he  was  mayor,  and  under  an  em- 
ployment by  the  common  council,  of  which 
ne  was  a  membv.  Niies  v.  Mtutey,  88  Mich. 
61,  20  Am.  Rep.  670.  See  also  Macon  v. 
Euf,  60  Ga.  221. 

The  principle  enforced  by  the  authorities 
cited  applies,  we  think,  to  the  case  which 
the  testimony  of  the  appellant  here  tends  to 
make.  He  testified  that  the  service  charged 
for  was  strictly  professional ;  and,  if  it  was 
so,  and  was  necessary,  then,  as  it  was  one 
the  board  had  authority  to  employ  any  other 
physician  to  perform,  the  plaintiff  is  entitled 


to  recover  for  It  what  he  reasonably  deserves 
to  have.  But  the  right  to  such  recovery  can- 
not result  from  any  contract  to  be  implied 
from  the  request  or  direction  of  the  bo^  ta 
render  the  service ;  for,  as  the  plaintiff  could 
have  made  no  express  agreement  with  the 
board  that  would  have  b^n  binding  on  the 
city,  no  binding  agreement  can  arise  by  im- 

Elication  from  anything  that  passed  between 
im  and  the  other  members.  Uis  claim  must 
be  grounded  solely  on  a  contract  created  by 
the  law  in  consideration  of  services  shown  to 
have  benefited  the  city,  and  for  which  it 
ought,  therefore,  In  Justice,  to  pay.  Bishop, 
Com.  ^  188. 

While  it  cannot  be  said,  on  the  views  in- 
dicated, that  the  instruction  refused  was  a 
full  and  accurate  statement  of  the  law,  there 
was  positive  error  in  giving  the  instruction 
requested  by  the  defendant;  and  for  that 
error  the  jndament  wiU  be  revermd,  and  the 
cause  remanded  for  a  new  trial. 
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Henry  RIPPE,  Appt., 

e. 

George  L.  BECKER,  et  al.,  ^etpU, 

{ Minn. > 

•1.  Cli»|iteF  80,  lAwa  1808,  entitled 
*'  An  Act  to  ProTide  Itoir  the  Pvrehaae 
of  a  Site  and  for  the  Ereetion  of  a 
State  Elevator  or  Warehouse  at  Dulutb  for 
PublJo  Storage  of  Grain,"  etc.,  to  not  an  ezerctoe 
of  the  police  power  of  the  state  to  reirulate  the 
bnsloeeB  of  recetvlDg,  welffblDflr,  and  InspectiDg 
grain  Jn  elevators.  It  has  oo  relation  to  the  reg- 
nlation  of  the  business,  but  provides  for  the  state 
itself  engairinflr  in  carrying  It  on. 

8*  The  police  power  of  the  state  to 
re^nlate  a  bneineMi  to  to  be  ezerolsed  hy 
the  adoption  of  rules  and  regulations  as  to  the 
manner  In  which  it  shall  be  conducted  by  others, 
and  not  by  itseli  engaging  in  it. 

8*  The  act  in  qnestlon  is  in  Tiola> 
tion  of  se<stion  5»  article  Op  of  the  Gon* 
stitntion^  providing  that  **the  state  shall  never 
oontract  any  debts  for  works  of  Internal  im- 
provements or  be  a  party  in  carrying  on  such 
works.^ 

4.    **  Works  of  internal  improwementt** 

as  used  in  the  Constitution,  means  not  merely  the 
oonstnictlon  or  improvement  of  channels  of 
trade  and  oommerce,  but  any  kind  of  public 
works  except  those  used  by  and  for  the  state  in 

*Headnotes  l^  Mxtohsex*,  X 


the  performance  of  its  goTemmental  fanotkms,. 
such  as  a  state  capitol,  state  university*  peniten- 
tiaries, reformatories,  asylums,  quarantine  build- 
ings, and  the  like,  for  the  purposes  of  education*, 
the  prevention  of  crime,  charity,  the  preserva- 
tion of  public  health,  furnishing  aooommoda^ 
tJons  for  the  transaction  of  public  business  by 
state  officers,  and  other  like  xeoogniied  f uno- 
tlons  of  state  government. 

(January  fii,180l.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Contt  for  Ramsey  County  sustain- 
ing a  demurrer  to  the  complaint  in  an  actioa 
brought  to  enjoin  the  erection  of  a  state  ele- 
vator.   Bevereed, 

The  facts  are  stated  in  the  opinion. 

Meenrs.  Wilson  A  Vanderlip»  for  appel- 
lant: 

Almost  contemporaneously  with  the  adop- 
tion of  our  constitution  the  supreme  court  of 
Wisconsin,  in  Clark  v.  Janewille,  10  Wis. 
186,  used  this  language  respecting  it :  **  The 
object  was  to  prevent  the  state,  as  a  state, 
from  l)ecomiDg  a  party  to  such  works.  The 
history  of  other  states  had  shown  that  for  the 
state  itself  to  engage  in  these  works  involved 
it  in  difficulty  and  embarrassment,  and  that 
the  wurktt  could  be  better  prosecuted  by  pri- 
vate enterprise.  Hence  the  constitution  pro- 
hibits the  state  to  become  a  party  to  such 
works,  or  to  loan  its  credit." 

See  also  State  v.  Farwell,  8  Pinney,  898 ; 
Sloan  Y.  Stau,  51  Wis.  623. 


Nan.— A  ooostftutlonal  question  of  the  highest 
Im  portance,  considering  the  tendencies  of  the  pres- 
ent time,  is  decided  in  the  above  case  denying  all 
power  of  the  state  to  own  and  operate  a  grain  ele- 
vator, although  the  deeision  is  based  particularly 
on  a  constitutional  provision  against  carrying  on 
works  of  internal  improvements. 

For  questions  somewhat  akin  to  this  in  respect 
to  the  purposes  for  which  public  funds  may  be 
used,  see  cases  in  nots  to  Daggett  y.  Oolgan  (OaL) 
14  L.  R.  A.  474,  although  these  cases  mostly  relate 
to  municipal  action. 
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As  to  the  power  of  municipalities  to  engage  in 
such  enterprises  as  the  management  of  electric 
liRht  plants  or  waterworks,  see  CrawfordsviUe  v. 
Bmden  (Ind.)  14  L.  K.  A.  S68,  and  cases  cited  in  that 
case  and  the  note  thereto. 

For  state  regulation  of  elevators  owned  by  pri- 
vate persons,  see  People  v.  Budd  (N.  Y.)  6  L.  R.  Ap 
560,  and  note,  with  the  afBrmance  of  this  case  In 
Budd  T.New  York.  148  U.  B.  617, 86  L.  ed.  M7. 


See  also  23  L.  R.  A.  410. 
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In  Andenon  ▼.  Bill,  54  Mich.  477,  the  su- 
preme c^urt  of  Michigan,  referring  to  a  like 
provision  in  the  constitution  of  that  state, 
Bays :  **The  early  history  of  this  state  need 
not  here  be  referred  to  to  show  why  such  a 
clause  was  inserted  in  that  instrument.  Some 
of  the  reasons  were  briefly  mentioned  in 
People  y.  State  Treasurer,  23  Mich.  499.  Ei- 
perience  has  demonstrated  the  wisdom  of  the 
policy  adopted  by  the  people  when  they 
framed  the  Constitution  of  1850  and  placed 
it  beyond  the  power  of  the  legislature  to  en- 
gage the  state  in  works  of  internal  improve- 
ment, except  by  the  expenditure  of  grants  of 
land  or  other  property.  This  court  has,  on 
Beveral  occasions,  been  called  upon  to  apply 
this  provision  of  the  constitution  to  legisla- 
tion enacted  in  contravention  of  its  terms." 

See  also  Sparrow  v.  State  Land  Office  Oomr, 
66  Mich.  667 ;  LeaDentoorth  County  Gomrs.  y. 
MiUffT,  7  Kan.  498,  12  Am.  Rep.  425. 

The  test  for  determining  the  character  of 
an  improvement  of  this  kind  is  the  use  for 
which  it  is  designed.  If  it  is  for  public 
use,  Bubiect  to  the  control  and  regulation  of 
the  legislature,  it  would  seem  to  come  within 
the  meaning  of  the  words  **  internal  improve- 
ments. " 

Tratser  v.  Merrick  County  Comrs.  14  Neb. 
827,  45  Am.  Rep.  HI :  Burlingto/h  Ttop.  v. 
Beaaley,  94  U.  S.  810,  24  L.  ed.  161 ;  Blair 
V.  Cuming  County,  111  U.  8.  868,  28  L.  ed. 
457. 

Mewre,  H.  W.  Childa  and  Georipe  B. 
Ednrton*  for  respondents  : 

Many  attempts  have  been  made  in  this 
court  and  elsewhere,  says  Chief  Justice  Waite 
in  Stone  v.  Mississippi,^  101  U.  S.  814.  25  L. 
ed.  1079,  to  define  the  police  power,  but 
never  with  any  success.  It  is  always  easier 
to  determine  whether  a  particular  case  comes 
within  the  general  scope  of  the  power,  than 
to  give  an  abstract  definition  oi  the  power 
itself,  which -will  be  in  all  respects  accurate. 

Police  power  is  the  right  of  the  state  func- 
tionaries to  prescribe  regulations  for  the  good 
order,  peace,  protection,  comfort  and  con- 
yenience  of  the  community,  which  do  not 
encroach  on  the  like  power  vested  in  congress 
by  the  Federal  Constitution. 

Ifew  Orleans  Oas  Light  Co.  y.  Eart,  40  La. 
Ann.  478. 

Every  law  comes  within  this  description, 
which  concerns  the  welfare  of  the  whole 
people  of  the  state,  or  any  individual  with- 
in It,  whether  it  relates  to  their  rights  or 
their  duties;  whether  it  respects  them  as 
men  or  citizens  of  the  state ;  whether  in  their 

fmblic  or  private  relations;  whether  it  re- 
ates  to  the  rights- of  person  or  of  property 
of  the  whole  people  of  the  state,  or  of  any 
individual  within  it. 

I^ew  York  v.  Miln,  86  U.  8.  11  Pet.  189, 
9  L.  ed.  662. 

It  is  the  inherent  and  plenary  power  in  the 
state,  which  enables  it  to  prohibit  all  things 
harmful  to  the  comfort  and  welfare  of  society. 

Hale  V.  Lawrence,  21  N.  J.  L.  714,  47  Am. 
Dec.  190. 

It  is  co-extensive  with  self  protection, 
equal  to  every  emerg^ency  and  has  been  well 
termed,  "the  law  of  overruling  necessity." 

Lake  View  y.  Boss  Hill  Cemetery  Co.  70  111. 
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192,  22  Am.  Rep.  71 ;  Thorpe  y.  Butland  dk 
B,  R  Co.  2^  Vt.  140,  62  Am.  Dec.  «35. 

Among  the  numerous  objects  to  which  that 
power  extends,  is  unquestionably  the  public 
market. 

Cooley,  Const.  Lim.  6th  ed.  748 ;  Wartfnan 
y.  Philadelphia,  88  Pa.  209. 

The  act  of  the  legislature  in  (question  doca 
not  provide  for  an  internal  improvement 
within  the  meaning  of  section  5,  article  9, 
of  the  State  Constitution. 

The  terms  as  there  used  must  be  restricted 
to  the  establishment  of  highways  as  agencies 
of  travel  and  commerce,  like  railroads  and 
canals,  to  the  improvement  of  rivers  and 
waterways,  the  erection  of  bridges,  and  what- 
ever else  tends  to  facilitate  commercial  in- 
tercourse. 

The  constitutional  provision  involyed  in 
this  proceeding  is  to  be  construed  according 
to  the  sense  of  the  terms  and  the  intention  m 
the  parties. 

Potter's  Dwarr.  Stat.  655 ;  Sedgw.  Stat.  A 
Const.  L.  412;  Endlich,  Interpretation  of 
Statutes,  §  507. 

History  may  be  expressly  invoked,  in  aid 
of  coDStruction  of  constitutions. 

Cooley,  Const.  Lim.  70 ;  Opinion  ^  Jus- 
tices, 15  L.  R.  A.  809,  155  Mass.  598. 

The  terms  were  almost  if  not  quite  on- 
known  in  Jefferson's  day.  While  he  for  a 
time  advocated  a  policy  of  improvement  of 
the  great  avenue  of  trade  between  the  differ- 
ent sections  of  the  country,  he  never  referred 
to  them  as  works  of  internal  improvement. 
The  subject  first  came  into  public  prominence 
when  in  1806  congress  authorized  ''the  lay- 
ing out  and  makine  of  a  road  from  Cumber- 
land in  the  state  of  Maryland,  to  the  state  of 
Ohio." 

Lossing,  Cycl.  of  U.  S.  Hist.  686. 

In  1817  pn  act  was  passed  entitled.  "An 
Act  to  Set  Apart  and  Pledge  Certain  Funds 
for  Internal  Improvements. "  The  pledge  of 
funds  was  for  constructing  roads  and  canals 
and  improving  navigation  of  watercourses, 
in  order  to  facilitate,  promote,  and  give  se- 
curity to  internal  commerce  among  uie  sev- 
eral states  and  to  render  more  easy  and  less 
expensive  the  means  and  provisions  for  the 
common  defense. 

See  also  Webster's  Great  Speeches,  80. 

Durinff  the  first  half  of  the  century,  the 
fixed  and  well-defined  meaning  of  the  term 
*'iptemal  improvements"  was  restricted  to 
the  objects  above  named.  Is  it  not  then  fair 
to  assume  that  when  the  framers  of  our  con- 
stitution framed  the  prohibition  against  the 
state's  contracting  any  debts  for^works  of 
internal  improvements,  they  sought  to  pro- 
tect the  young  state  from  experiences  similar 
to  those  so  recently  had  by  other  states. 

See  Minnesota  Constitutional  Debates,  478. 

Where  internal  improvements  under  state 
authority  are  spoken  of  it  is  universally  un- 
derstood that  works  within  the  state  by  which 
the  public  are  to  be  benefited  are  intended 
such  as  the  improvement  of  highways  and  of 
travel  and  commerce. 

Wetumpka  v.  Winter,  29  Ala.  660 ;  Union 
Pac.  B.  Co,  y.  Colfax  Cotinty  Comrs.  4  Neb. 
456 ;  BushmU  y.  Beloit,  10  Wis.  167 ;  Sloan 
V.  State,  61  Wis.  680.    See  also  Byerson  y. 
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UtUf,  16  Mich.  269;  Fleopie  t.  dpringwelli 
Tup.  Board,  26  Mich.  158 ;  And0r9(m  y.  Hill, 
64  Mich.  477 ;  People  y.  8ta^  Treasurer,  28 
Mich.  499 ;  QiUintoatar  y.  Mienuippi  d  A. 
B,  Oa.  18  111.  1. 

As  the  authority  of  the  state  to  saperyise 
the  inspection  and  weighing  of  grain,  the 
regulation  of  charges  by  eleyator  companies 
and  the  rates  and  tariffs  of  railroad  com- 
panies, is  no  longer  denied  {Budd  y.  New 
York,  148  U.  S.  517,  86  L.  ed.  247),  it  would 
seem  to  follow  that  the  state  may  properly 
erect  at  its  own  expense  suitable  buildings 
f  n  which  it  may  the  more  effectually  regulate 
the  weighing  and  inspection  of  grain. 

Mitchell*  •/.,  deliyered  the  opinion  of  the 
court: 

The  object  of  this  action,  briefly  stated, 
was  to  restzain  the  board  of  railway  and 
warehouse  commissioners  from  building  a 
state  eleyator  at  Duluth  pursuant  to  the  pro- 
yision  of  chapter  80,  Laws  1893.  The  plain- 
tiff assails  the  constitutionality  of  this  act 
on  seyeral  grounds ;  but  the  only  one  we  find 
necessary  to  consider  is  that  it  is  in  yiolation 
of  section  5,  article  9,  of  the  Constitution  of 
the  state,  which  provides  that  **the  state 
shall  neyer  contract  any  debts  for  works  of 
internal  improvement  or  be  a  party  in  carry- 
ing on  such  works. "  On  the  other  hand,  the 
contentions  of  the  defendant  are:  First. 
That  the  works  contemplated  by  the  act  are 
merely  ancillary  to  the  more  effectual  exer- 
cise by  the  state  of  its  police  power  to  regu- 
late the  weighing  and  inspection  of  grain 
stored  in  bulk,  and  to  regulate  the  charges 
for  handling  and  storing  the  same  in  eleva- 
tors or  warehouses.  Second.  That  the  eleva- 
tor and  other  works  provided  for  in  the  act 
are  not  ''works  of  internal  improvement," 
within  the  meaning  of  the  constitution ;  that 
this  term  refers  only  to  channels  of  travel 
and  commerce,  such  as  roads,  bridges,  rail- 
ways, canals,  rivers,  and  the  like,  we  shall 
consider  these  two  propositions  in  the  order 
named. 

The  right  of  the  state,  in  the  exercise  of 
its  police  power,  to  regulate  the  business  of 
receiving,  weighing,  inspecting,  and  storing 
grain  for  others,  in  elevators  or  warehouses, 
as  being  a  business  affected  with  a  public 
interest,  is  now  settled  beyond  all  contro- 
versy. This  power  extends  even  to  fixinja^  the 
charges  for  such  services.  Munn  v.  lUinaia, 
94  U.  8.  118,  24  L.  ed.  77 ;  Budd  y.  New 
York,  148  U.  8.  517,  86  L.  ed.  247. 

And  where  a  business  is  a  proper  subject 
of  police  regulation,  doubtless,  the  legisla- 
ture may,  in  the  exercise  of  that  power, 
adopt  any  measures  they  see  fit,  provided 
only  they  adopt  such  as  have  some  relation 
to,  and  have  some  tendency  to  accomplish, 
the  desired  end ;  and  if  the  measures  adopted 
have  such  relation  or  tendency  the  courts 
will  never  assume  to  determine  whether  they 
are  wise,  or  the  best  that  might  have  been 
adopted.  State  y.  Donaldson,  41  Minn.  74. 
How  the  ''grain  elevator"  business  may  be 
and  has  been  regulated  is  illustrated  by  the 
statutes  of  this  state  enacted  for  that  purpose, 
notably  chapter  144,  Laws  1885,  and  chapter 
28,  Laws  1893.  The  first  of  these  statutes 
declares  all  elevators  or  warehouses  at  cer* 
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tain  terminal  points,  in  which  mAn  Is  stored 
in  bulk,  public  warehouses.  Itequires  the 
proprietor  or  manager  to  obtain  a  license  and 
give  a  bond ;  to  receive  for  storage  all  grain 
in  suitable  condition  when  tendered.  Pro- 
hibits him  from  mixing  grain  of  different 
grades.  Requires  him  to  keep  grain  in  sepa- 
rate bins  when  requested  by  the  owner.  Pro- 
vides what  kind  and  form  of  receipt  he  shall 
give  for  the  grain.  Prohibits  him  from  in- 
serting anything  in  the  receipt  limiting  his 
liability  as  imposed  by  the  laws  of  the  state. 
Requires  him  to  make  statements  under  oath 
of  tne  condition  of  his  business  whenever  re- 
quired by  the  board  of  railway  and  ware- 
house commissioners;  also,  to  post  weekly 
statements  of  the  amount  of  each  kind  and 
grade  of  grain  in  store  in  his  warehouse,  and 
to  furnish  certain  statements  to  the  warehouse 
register ;  also,  to  publish  a  schedule  of  rates 
of  charges  for  storage,  etc.  Provides  mi- 
nutely what  he  shal  1  do  when  any  of  the  grain 
in  store  becomes  damaged  or  out  of  condi- 
tion :  also,  that  all  persons  interested,  and 
all  authorized  inspectors,  shall  have  the  right 
at  any  time  to  examine  the  grain  in  store; 
that  all  scales  shall  be  subject  to  examina- 
tion and  test.  Requires  the  railroad  and 
warehouse  commission  to  appoint  a  wei^h- 
master  and  necessary  assistants ;  also,  an  in- 
spector of  grain  (who  may  appoint  deputies) , 
who  shall  have  the  supervision  and  exclusive 
control  of  the  weighing  and  inspection  of 
grain,  subject  to  such  rules  and  regulations 
as  the  board  may  adopt.  Requires  the  board 
to  fix  the  fees  for  weighing  and  inspecting ; 
also,  to  establish  the  grades  of  grain,  and 
publish  the  same ;  and,  generally,  to  exercise 
control  and  supervision  over  the  handling, 
inspection,  weighing,  and  storage  of  ffrain, 
and  to  establish  all  necessary  rules  and  reg- 
ulations for  the  same.  In  contrast  with 
this,  we  turn  to  the  Act  of  1898,  now  under 
consideration.  Its  title  is,  **  An  Act  to  pro- 
vide for  the  purchase  of  a  site  and  for  the 
erection  of  a  state  elevator  or  warehouse  at 
Duluth  in  this  state  for  public  storage  of 
grain,  and  the  regulation  theieof,  to  publish 
a  market  report,  and  to  appropriate  money 
for  that  purpose."  It  orders  the  establish- 
ment of  a  warehouse  and  elevator,  of  a  total 
capacity  of  1,500,000  bushels  of  grain,  to  be 
located  on  Duluth  harbor,  on  St.  Louis  bay, 
where  there  is  navigable  water,  or  where 
docks  can  be  established  for  the  largest  ves- 
sels in  the  carrying  trade  on  Lake  Superior, 
and  on  such  point  as  shall  offer  terminal 
facilities  with  the  various  railroads  center- 
ing at  the  head  of  Lake  Superior;  that  ''said 
institution**  shall  be  under  the  control  and 
management  of  the  board  of  railway  and 
warehouse  commissioners,  who  are  required 
to  locate  the  same,  procure  the  necessary  site, 
and  erect  the  necessary  buildings  thereon, 
with  the  proper  equipments  and  facilities  to 
carry  the  act  into  effect,  and  build  or  pro- 
cure "all  necessary  spur  tracks,  terminal 
yards  and  other  facilities  to  receive  and  ship 
grain.  **  The  elevator  is  to  have  facilities  for 
"weighing,  unloading,  cleaning  and  safe 
keeping  of  ^rain  in  separate  bins;  also  for 
placing  grain  of  the  same  grade  together.** 
The  act  provides  for  the  commissioners  pro- 
curing plans  and  specifications  for  elevator. 
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ftdvertisiDg  for  bids,  and  lettlDg  the  contract 
for  its  construction  to  the  lowest  and  best 
bidder ;  and  provides  for  the  manner  of  pay- 
ment for  the  site  and  the  construction  of  the 
building ;  and  appropriates  $200,000  for  that 
purpose  out  of  any  moneys  in  the  state  treas- 
ury belonging  to  the  **  grain  and  warehouse 
fund,"  to  and  with  which  the  grain  inspec- 
tion fund,  under  the  Act  of  1885,  is  trans- 
ferred and  consolidated.  The  elevator  Is  to 
be  under  the  management  of  the  board  of  rail- 
way and  warehouse  commissioners,  who  are 
to  appoint  a  suitable  person  as  warehouse- 
man *'of  said  state  elevator  or  warehouse," 
and  such  assistants  as  are  necessary,  and 
adopt  such  rules  and  regulations  for  the  re- 
ceiving, handlinff,  storing,  and  delivering 
ffrain  as  they  shall  deem  proper,  with  power" 
in  case  they  think  that  any  person  or  com- 
bination of  persons  is  seeking  **  to  monopolize 
said  elevator,"  to  adopt  rules  limiting  the 
amount  of  grain  which  any  one  person,  com* 
bination,  or  corporation  may  have  in  the 
elevator  at  any  one  time.  They  are  also  re- 
quired to  fix  the  charges  for  storing,  inspect- 
ing, weighing,  and  handling  grain,  includ- 
ing the  cost  of  receiving  and  delivering, 
which  charges  are  to  be  a  lien  on  the  grain 
so  received,  and,  when  collected,  to  be  paid 
into  the  state  treasury  to  the  credit  of  the 
grain  and  warehouse  fund.  The  elevator  is 
to  be  **  cleaned  and  measured  up"  once  each 
year,  to  ascertain  whether  there  is  any  gain 
or  loss  by  the  system  of  dockage.  In  con- 
nection with  their  other  duties  in  managing 
and  operating  this  elevator,  the  commission- 
ers are  to  keep  on  file,  for  public  inspection, 
publications  showing  the  market  price  of 
^rain  and  farm  products  in  certain  specified 
leading  markets  of  this  country  and  Europe ; 
also,  the  freight  rates  to  such  markets  by  the 
different  means  of  transportation;  also,  to 
publish  a  weekly  bulletin  showing  the  prices 
paid  in  said  markets  for  farm  products,  and 
the  rates  of  freight  between  Duluth  and  Min- 
neapolis and  said  markets,  said  bulletin  to 
be  kept  on  file  **in  said  iustitution,"  and  in 
the  office  of  the  commissioners  in  St.  Paul, 
and  also  to  be  furnished  by  mail  to  all  per- 
sons who  may  order  the  same,  at  a  price  to 
be  fixed  by  the  commissioners,  not  exceeding 
one  dollar  per  annum.  The  commissioners 
are  also  to  send  samples  of  grain,  being  ex- 
ported, to  the  various  leading  markets  of  the 
world,  "for  inspection  and  to  secure  prices 
as  to  their  market  value,  that  they  may  know 
whether  the  markets  of  Minnesota  are  with- 
in a  reasonable  difference  in  price  of  the 
markets  of  the  world.  Said  commission  shall 
have  power  to  purchase  and  export  a  quantity 
of  srrain  to  any  of  said  markets,  if  they  deem 
sucli  course  advisable,  in  order  to  ascertain 
the  facts  in  the  case ;  it  being  the  intention 
of  this  act  to  prevent  monopolization  and 
unjust  control  of  the  markets  of  the  state  for 
farm  products." 

It  seems  to  us  as  plain  as  words  can  make 
it— too  plain  to  admit  of  argument — that  the 
provisions  of  this  act  have  no  relation  or  ref- 
erence whatever  to  the  exercise  of  the  police 
power  to  regulate  the  **  grain  elevator"  busi- 
ness. We  cannot  discover,  and  counsel  have 
failed  to  point  out,  a  single  provision  of  the 
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act  that  has  any  relation  to,  or  any  tendency 
to  accomplish,  any  such  purpose.     Aside- 
from  the  provisions  of  sections  8  and  4,  for 
what  we  may  term  a  bureau  of  information 
as  to  the  state  of  the  markets  and  rates  of 
transportation  (which  has  no  relation  to  th» 
exercise  of  any  police  power,  and  the  connec- 
tion between  which  and  an  elevator  of  a  ca- 
pacity of  1,600,000  bushels,  with  ""all  nec- 
essarjr  spur  tracks,  terminal  yards  and  other 
facilities  to  receive  and  ship  grain,"  fs  no4 
apparent),  the  evident  sole  purpose  of  the- 
act  is  to  provide  for  the  state  erectin>r  aiv 
elevator,  and  itself  going  into  the  "grain 
elevator"  business.    All  the  provisions  of  the- 
act  as  to  receiving,  handling,  storing,  and 
delivering  grain  clearly  have  reference  only 
to  the  mana^ment  of  the  business  conducted 
by  the  state  in  its  own  elevator.    The  keynote 
to  the  object  of  the  law  is,  we  apprehend,  to 
be  found  in  the  last  clause  of  section  4  aboT» 
quoted  as  to  the  intention  of  the  act ;  and  so 
far  as  relates  to  the  right  of  the  state,  under 
the  police  power,  to  regulate  this  busineaa* 
the  position  of  defendfants'  counsel  zeallx 
amounts  to  this :    That  whenever  those  wbo 
are  engaged  in  any  business  which  is  affected 
with  a  public  interest,  and  hence  the  subject 
of  governmental  regulation,  do  not  furnish 
the  public  proper  and  reasonable  service,  the- 
state  may,  as  a  means  of  regulating  the  busi- 
ness,  itself  engage  in  it,   and  furnish  the- 
public  better  service  at  reasonable  rates,  or 
by  means  of  such  state  competition,  compel 
others  to  do  so.     The  very  statement  of  the- 
proposition  is  sufficient  to  show  to  what 
startling  results  it  necessarilv  leads.    It  needa 
no  argument  to  prove  that  if,  in  the  exercisfr 
of  the  police  power  to  regulate  this  business, 
the  state  itself  has  a  right  to  erect  and  oper- 
ate one  elevator  at  Duluth,  it  has  the  power 
to  erect  and  operate  twenty,  if  necessarj,  at 
the  same  point,  and  also  to  erect  and  operate- 
elevators  at  every  point  in  the  state  where- 
there  is  grain  to  be   handled  and  stored. 
Railways  are  also,  under  this  same  police- 

f»ower,  the  subjects  of  state  regulation ;  and 
f  It  should  be  deemed  that  they  were  not 
furnishing  the  public  with  proper  service, 
or  charging  unreasonable  rates,  it  could  with 
equal  propriety  be  claimed  that  it  would  be- 
a  proper  means  of  exercising  the  police  power 
of  regulating  the  business  for  the  state  itself 
to  construct  and  operate  competing  railways. 
The  hack  business,  the  pawnbrokers'   busi- 
ness, the  manufacture  and  sale  of  intoxicating^ 
liquors,  and  numerous  other  kinds  of  busi- 
ness that  might  be  named,  are  also  the  sub- 
jects of  state  regulation;  and,  if  counsera 
contention  is  correct,  we  do  not  see  why,  as  a 
means  of  **  regulating"  these  kinds  of  bufli- 
ness,  the  state  itself  might  not  engage  in  run- 
ning hacks,   pawnbrokers*  shops,  building^ 
and  operating  distilleries  and  breweries,  or 
even  running  saloons.    But  further  illustra- 
tion cannot  be  necessary.     The  |K>lice  power 
of  the  state  to  regulate  a  business  does  not  in- 
clude the  power  to  engage  in  carrying  it  on. 
Police  regulation  is  to  be  effected  by  re- 
straints upon  a  business,  and  the  adoption 
of  rules  and  regulations  as  to  the  manner  ia 
which  it  shall  be  conducted.     While  the  ju- 
rists of  continental   Europe  sometimes  ln> 
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«1ude  under  the  term  **  police  poiwer"  all 
^▼emmeiital  inBtitutions  which  are  estab- 
lished with  public  funds  for  the  promotion 
of  the  public  good,  yet,  as  understood  in 
American  constitutional  law,  the  term  means 
simply  the  power  of  the  state  to  impose  those 
restraints  upon  private  rights  which  are  nec- 
essary for  the  general  welfare  of  all,  and  is 
but  the  power  to  enforce  the  maxim,  **8ie 
ntere  tuo'ut  alienum  non  lada». "  The  provis- 
ions of  this  act  have  no  reference  to  the  reg- 
ulation, in  any  such  sense,  of  the  **  grain 
elevator  business,"  and  the  right  of  the  state 
to  embark  in  the  construction  and  operation 
of  these  works  cannot  be  predicated  on  the 
police  power. 

2.  Irrespective  of  the  police  power,  we 
may  concede,  without  deciding,  that  the  leg- 
islature has  unlimited  power  to  embark,  at 
the  expense  and  in  behalf  of  the  state,  in  anv 
business  or  other  enterprise  it  sees  fit,  which 
is  not  prohibited  by  the  constitution.  It  re- 
mains, therefore,  to  consider  whether  the  ele- 
vator and  other  works  contemplated  by  this 
act  are  works  of  internal  improvement,  with- 
in the  meanin/r  of  the  constitution. 

Ab  already  stated,  defendants'  contention 
Is  that  the  prohibition  of  the  constitution 
must  be  restricted  to  channels  of  travel  and 
commerce.  There  is  certainly  nothing  in  the 
•etymology  of  the  words  that  would  thus  limit 
their  meaning.  "Internal"  means  merely  in- 
terior, or  within  any  limit;  and  ** improve- 
ment" means  process  towards  what  is  better, 
or  melioration.  But,  of  course,  etymological 
definitions  of  words  are  not  controlling,  if  a 
phrase  has,  bv  common  usage  and  under- 
standing, received  a  fixed  and  definite  mean- 
ing. And,  in  support  of  his  contention  coun- 
fleiappeals  to  what  he  claims  has  become  the 
fixed  historical  meaning  of  **  internal  im- 
provements" in  the  political  dialect  of  this 
country.  The  history  of  the  term,  as  well 
■as  of  the  causes  which  led  to  the  adoption  of 
provisions  in  the  constitutions  of  many  states 
prohibiting  the  state  from  engaging  in  works 
of  internal  improvements,  has  been  gone  into 
▼eiy  exhaustively  by  counsel  in  their  brief. 
It  {s  unquestionably  true  that  in  the  earlier 
history  of  this  country  the  works  of  "inter- 
nal improvement"  or  **  public  improvements" 
(the  term  seem  to  have  been  used  interchange- 
ably, as  synonymous)  in  which  the  govern- 
ment, federal  or  state,  embarked,  were  chan- 
nels of  travel  and  commerce,  such  as  the 
construction  of  turnpikes  and  canals,  and  the 
improvement  of  rivers  and  harbors.  There 
were  two  reasons  for  this :  First,  in  the  then 
undeveloped  condition  of  our  country,  high- 
ways for  travel  and  commerce  were  the  ereat 
and  urgent  need  of  the  people;  second,  in 
those  days  the  tendency  was,  much  more  than 
now,  to  limit  the  functions  of  government  to 
those  things  which  were  necessary  to  secure 
the  enjoyment  of  life,  liberty,  and  property. 
Channels  of  travel  and  commerce  were  of  such 
public  importance  as  to  be  deemed  by  many 
to  come  within  that  category;  but  beyond 
that  it  was  not  supposed  that  it  was  proper 
or  competent  for  the  state  to  embark  in  any 
public  improvements,  except  such  as  strictly 
pertained  to  Its  proper  governmental  func- 
tions.   Hence,  in  tne  controversy  between 
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the  two  great  national  parties  during  the 
last  80  years  of  the  first  half  of  the  present 
century,  the  phrase  "  internal  improvements* 
was  generally,  if  not  always,  used  with  ref- 
erence to  the  building  of  turnpikes  and  canals 
(and  latterly  railroadd),  and  the  improvement 
of  rivers  and  harbors,  because  those  were  the 
only  works,  public  and  internal  in  their  nat- 
ure, in  which  it  was  proposed  that  the  fed- 
eral government  should  embark.  The  same 
was  true  of  the  state  governments.  The  con- 
struction of  roads,  canals,  and  the  like,  were 
the  only  works  of  internal  or  public  im- 
provement, outside  those  required  in  the  per- 
formance of  strictly  governmental  functions, 
in  which  they  engaged.  But,  suffering  as 
the  people  were  for  want  of  channels  of  travel 
and  commerce,  which  seemed  the  great  de- 
sideratum for  the  development  of  uie  coun- 
try, many  of  the  states,  for  a  time,  expended 
large  sums  of  money,  and  incurred  immense 
debts,  in  the  construction  of  roads  and  canals, 
some  of  which  were  of  much  value,  and  others 
of  very  little  value,  the  cost  and  management 
of  which,  in  many  canes,  resulted  in  financial 
disaster,  bankruptcy,  and  even  state  repudia- 
tion. This  was  notably  true  in  the  great 
financial  crash  of  1836>87.  Experience  dem- 
onstrated that  such  enterprises  could  not 
be  economically  constructea  or  profitably  and 
prudently  administered  by  the  government ; 
and  hence  many  of  the  states  not  only  made 
provision  for  disposing  of  their  works  of 
public  improvement,  but,  in  view  of  their 
bitter  experience,  inserted  in  their  constitu- 
tions provisions  prohibiting  the  state  from 
ever  again  engaging  in  such  undertakings. 
The  purpose,  clearly,  was  to  remand  all  such 
words  to  private  enterprise,  and  to  protect 
the  citizen  from  being  taxed  for  them.    These 

f provisions  were  incorporated  by  the  people 
n  their  constitutions  as  precautions  against 
injudicious  action  by  their  legislatures  or 
even  themselves,  if,  in  a  time  of  intlation  or 
popular  excitement,  they  should  be  tempted 
to  embark  in  public  improvements  in  cases 
where  they  were  not  content  to  wait  the  re- 
sult of  private  enterprise.  This  state  had 
an  experience  of  this  kind  at  an  early  day, 
in  the  adoption  of  the  $5,000,000  loan  bill, 
in  the  form  of  a  constitutional  amendment. 
The  result  of  that  experiment  is  a  matter  of 
familiar  history.  In  the  case  of  the  states, 
as  in  the  case  of  the  federal  government,  jt 
is  no  doubt  true  that  what  was  prominently 
in  mind  in  usinfi:  the  term  **  works  of  internal 
improvement,"  or  "public  improvement," 
were  roads,  canals,  rivers,  and  other  avenues 
of  commerce,  and  that  it  was  the  evils  re- 
sulting from  the  states  embarking  in  that 
class  of  improvements  which  chiefly  led  to 
the  adoption  of  these  constitutional  prohibi- 
tions. As  already  suggested,  the  reason  was 
that  this  was  the  only  class  of  public  works 
in  which  the  states,  up  to  that  time,  had  en- 
gaged. No  case,  we  admit,  can  be  found, 
in  which  it  has  been  held  that  a  grain  eleva- 
tor is  a  work  of  internal  improvement ;  for, 
so  far  as  we  can  discover,  Minnesota  is  the 
pioneer  state  in  attempting  to  embark  in  any 
such  enterprise.  But  it  is  equally  true  that 
no  case  can  be  found  in  which  it  has  been 
held  tiiat  works  of  internal   improvement 
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mean  odIj  channels  or  mediums  of  travel 
and  commerce.  Indeed,  even  if  the  term  was 
to  be  given  the  restricted  meaninfc  contended 
for,  it  is  not  apparent  why  it  would  not  still 
include  the  works  contemplated  by  this  act ; 
for  an  elevator  on  the  navigable  waters  of  a 
great  lake,  with  terminal  connections  with 
all  the  railways  centering  at  that  point,  and 
equipped  with  ''all  necessary  spur  tracks, 
terminal  yards  and  other  facilities  to  receive 
and  ship  grain,**  is  merely  ancillarv  to  the 
transportation  of  the  property.  In  fact,  the 
receipt  and  stora>i;e  of  the  grbin  into,  and  its 
delivery  out  of,  such  an  elevator,  is  but  a 
part  of  its  transportation. 

But  we  reject  any  such  narrow  definition 
of  the  term  **  works  of  internal  improvement, " 
and  we  are  not  without  authority  for  our 
position.  An  act  of  the  legislature  of  Ne- 
braska authorized  the  issue  of  bonds  by  any 
county  to  aid  in  the  construction  of  any  rail- 
road or  other  work  of  internal  improvement. 
There  was  some  ground,  here,  to  hold,  upon 
the  application  of  the  doctrine  of  efuMem 
generis,  that  the  act  applied  only  to  works 
similar  in  kind  to  railroads.  But  in  Trciver 
V.  Memck  County  Comrs,,  14  Neb.  827,  45 
Am.  Rep.  Ill,  it  was  held  that  a  water  erist- 
mill  erected  for  public  use,  the  rates  of  toll 
to  be  regulated  by  the  county  commission- 
ers, and  being  subject  to  regulation  by  the 
legislature,  was  a  work  of  internal  improve- 
ment, within  the  meaning  of  the  act;  the 
court  saying  that  the  test  for  determining 
the  character  of  an  improvement  of  this  kind 
is  the  use  for  which  it  is  designed.  If  it  is 
for  public  use,  subject  to  legislative  control 
and  regulation,  it  would  seem  to  come  with- 
in the  meaning  of  the  words  **  internal  im- 
provement." In  Blair  v.  Ouming  County ^ 
111  U.  S.  863,  28  L.  ed.  457,  the  Supreme 
Court  of  the  United  States,  in  construing 
this  same  act,  held  that  bonds  issued  to  aid 
a  company  in  improving  a  water  power  for 
the  purpose  of  propelling  public  gristmills 
were  issued  to  aid  in  constructing  a  **  work 
of  internal  improvement,"  and  indorsed  the 
decision  in  Trawr  v.  Merrick  County  Comm, 
as  a  correct  exposition  of  the  statute.  A  stat- 
ute of  Kansas  authorized  towns  and  coun- 
ties to  issue  bonds  "  for  the  purpose  of  build- 
ing bridges  or  to  aid  in  the  construction  of 
railroads,  water  powers  or  other  works  of 
internal  improvement."  Laws  1872,  chap. 
68,  §  1.  Another  statute  declared  all  custom 
gristmills  to  be  public  mills,  and  regulated 
their  management.  In  Burlington  Tap.  v. 
Beasley,  94  U.  S.  810,  24  L.  ed.  161,  it 
was  held  that  bonds  issued  to  aid  in  the 
construction  of  a  steam  custom  mill  were 
authorized  by  the  statute, — in  other  words, 
that  a  steam  custom  mill  was  a  work  of  in- 
ternal improvement, — the  court  saying  that 
the  expression  is  usually  applied  to  railroads 
and  canals,  but  to  confine  it  to  those  two 
subjects  would  be  to  give  the  statute  a  nar- 
row construction ;  also,  that  railroads,  turn- 
pikes, buildings,  bridges,  ferries,  reclaiming 
swamps,  and  the  like,  are  no  doubt  improve- 
ments, and,  if  such  improvements  are  with- 
in the  limits  of  a  town  or  county,  they  are 
internal  to  such  town  or  county.  In  this  case, 
as  in  others,  the  terms,  **  works  of  internal 
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improvement,"  ''public  improvemento,"  and 
"public  works,"  seem  to  be  used  as  synony- 
mous.    In  Qponrovi  v.  8tait  Land  Office  Oomr. , 
56  Mich.   567,  the  court,  speakinj;  through 
Justice  Campbell^  commenting  on  a  provision 
in  the  constitution  of  that  state  the  same  as 
in  our  own,  says :    "  The  phrase  is  as  broad 
as  language  can  make  it.    It  can  make  no 
difference  for  what  direct  or  indirect  purpose 
of  public  utility  an  improvement  is  made» 
so  long  as  it  comes  within  such  a  definition. 
All  works  of  convenience,  whether  for  travel, 
drainage,  or  irrigation,  are  similar  in  their 
nature.     Any  such  work  that  is  deemed  im- 
portant enough  for  the  state  to  construct   is 
within  the  rule,  and,  if  not  built  in  the  per- 
mitted way  [by  devoting  thereto  the  avails 
of  any  grant  to  the  state  For  that  specific  pur- 
pose], is  within  the  prohibition."    In  X^o- 
venworth  County  Comrs.  v.  MtUsr,  7  Ran.  493, 
12  Am.  Rep.  426,  in  commenting  on  a  sim- 
ilar provision  in  the  constitution  of   that 
state,  the  court  savs :    ''The  state,  as  a  state, 
is  absolutely  prohibited  from  engaging   in 
any  works  of  Internal  improvement.      ^We 
will  concede  that  this  prohibition  does  not 
extend  to  the  building  of  a  statehouse,  pen- 
itentiary,  state  university,  and  such  other 
public  improvements  as  are  used  exclusively 
by  and  for  the  state  as  a  sovereign  corpora- 
tion ;  but  it  does  extend  to  every  other  spe- 
cies of  public  improvement."    And  again, 
in  the  same  case,  in  enumerating  the  kind  of 
improvements  which  the  state  is  prohibited 
from  making,   the  court  mentions,   amone 
others,  drains,  waterworks,  gas  works,  ana 
the  like.     These  cases  clearly  indicate  the 
general  understanding  of  the  judicial  mind 
as  to  the  meaning  of  the  term  **  works  of  in- 
ternal Improvement,"  as  used  in  statutes  and 
constitutions,  and  demonstrate  that  the  courts 
have  never  supposed  that  it  was  to  be  re- 
stricted to  channels  of  travel  and  commerce, 
but,  on  the  contrary,  have  always  assume 
that  it  included  **any  kind  of  work  that  is 
deemed  important  enough  for  the  state  to 
construct,"  except,  of  course,  as  indicated  in 
Leavenworth  County  Comrs.  v.  JfiUer,  supra, 
those  which  are  used  exclusively  by  and  for 
the  state,  as  a  sovereign,  in  the  performance 
of  its  governmental  functions,  such  as  a  state 
capitoT,  state  university,  penitentiaries,  re- 
formatories, asylums,  quarantine  buildings, 
and  the  like;  for  education,  the  prevention 
of  crime,  charity,  and  the  preservation  of 
public  health  are  all  recognized  functions  of 
state  government.    The  distinction  between 
buildings  for  such  purposes,  and  an  elevator 
in  which  to  carrv  on  the  business  of  storing 
grain,  is  too  palpable  to  require  argument, 
and  the  attempt  io  liken   the  latter  to  the 
former  is  little  less  than  absurd. 

The  far-reaching  consequences  of  restrict- 
ing this  constitutional  inhibition  to  high- 
ways for  travel  and  commerce  can  readily  be 
foreseen.  It  would  leave  the  state,  through 
its  legislature,  at  liberty,  in  every  period  of 
infiation  or  excitement,  to  embark  in  any 
and  every  other  sort  of  enterprise,  outside^  of 
its  legitimate  governmental  functions,  which 
might  be  deemed  of  public  benefit.  It  would 
admit,  not  only  of  building  grain  elevators, 
but  also  of  engaging  in  ichemes  of  drainage* 
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Irrigation,  developing  water  powers,  build- 
ing public  gri'stmills,  public  creameries  and 
cheese  factories,  establisbine  stock  yards  and 
packing  bouses,  and  other  like  enterprises, 
almost  without  limit.  Certainly,  to  engage 
in  such  enterprises  as  these  ai  the  expeose 
of  the  taxpayers  of  the  state  is  quite  as  much 
within  the  mischiefs  aimed  at  by  the  con- 
stitution as  to  engage  in  the  construction  of 
highways  for  commerce;  and  there  Is  even 
less  excuse  for  it,  for  public  highways  for 
traffic  and  travel  are  of  more  general  public 
importance,  and  less  capable  of  being  fur- 
nished by  unaided  individual  enterprise. 

The  time  was  when  the  policy  was  to  con- 
fine the  functions  of  government  to  the  lim- 
its strictly  necessary  to  secure  the  enjoyment 
of  life,  liberty,  and  property.  The  old  Jef- 
ferson i  an  maxim  was  that  the  country  is 
governed  the  best  that  is  governed  the  least. 
At  present,  the  tendency  is  all  the  other  way, 
and  towards  socialism  and  paternalism  in 
government.  This  tendency  is,  perhaps,  to 
some  extent,  natural,  as  well  as  inevitable, 
as  population  becomes  more  dense,  and  so- 
ciety older,  and  more  complex  in  its  rela- 


tions. The  wisdom  of  such  a  policy  is  not 
for  the  courts.  The  people  are  supreme,  and, 
if  they  wish  to  adopt  such  a  change  in  the 
theory  of  government,  it  is  their  right  to  do 
so.  But  in  order  to  do  It  they  must  amend 
the  constitution  of  the  state.  The  present 
constitution  was  not  framed  on  any  such 
lines. 

It  is  always  a  delicate  as  well  as  an  un- 
gracious task  to  declare  invalid  an  act  of  a 
CO  ordinate  branch  of  the  government,  and 
should  never  be  done,  except  in  cases  free 
from  reasonable  doubt.  But  the  legislature 
is  not  the  people,  any  more  than  are  the  ex- 
ecutive and  judiciary.  Like  them,  it  is  a 
branch — doubtless  the  most  important  one — 
of  the  government,  and,  equally  with  them, 
subject  to  the  limitations  imposed  by  the 
constitution;  and,  whenever  it  has  clearly 
transcended  those  limitations,  it  is  the  duty 
of  the  judiciary  to  so  declare.  The  act  now 
under  consideration  seems  to  us  so  clearly  in 
violation  of  the  constitution,  that  it  is  our 
bound  en  duty  to  so  hold. 

Order  reeenecL 
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George  W.  JENKS,  Survivor,  etc., 

V. 

Frank  PAWLOWSEI  st  al,,  Appts. 

( Mich. ) 

A  vendor  otyrfHtLge  premlsea  vpon  oondi- 
tloii  tliat  no  intozicatingp  liquors  shall 
be  sold  thereon  cannot  maintain  a  suit 
to  ei^oin  the  sale  of  such  liquor  in  viola- 
tion of  suota  condition  whore  be  has  subsequently 
sold  adjoining  premises  without  restrictioo,  and 
such  adjotnlnsr  premi»es  have  been  and  are  used 
for  the  sale  of  liquor,  since  such  restrictions  are 
sustained  upon  the  theory  that  a  person  has  the 
right  in  disposing  of  his  property  to  prevent  such 
a  use  by  the  grantee  as  may  diminish  the  value  of 
remaining  land  or  impair  its  eligibility  for  othAt 
OSes,  and  the  fact  that  the  omission  of  a  restric- 
tion in  the  subsequent  deed  was  a  mhtuke  will 
not  affect  the  result. 

CDeoember  8, 1808.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Huron  County  in 
favor  of  complainants  in  a  suit  to  enjoin  the 
Bale  of  intoxicating  liquors  on  certain  prem- 
ises in  alleged  violation  of  a  restrictive  cov- 
enant in  the  title  deeds.    Bevened. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Mr.  William  T.  Mitchell,  with  Mr. 
John  F.  Murphy»  for  appellants: 

Complainants  have  not  only  lost  but  have 
waivea  any  right  they  may  have  had  to  in* 
gist  upon  the  observance  of  these  conditions. 

To  insist  on  enforcing  the  condition  as  to 
one  in  the  same  locality  with  another  unre- 
strained works  a  hardship  and  is  unjust. 

Nora— For  conditions  against  sale  of  Intoxicat- 
ing liquor  on  premises  conveyed,  see  noU  to  Post 
V.  Weil  (N.  Y.)  6  L.  B.  A  422. 
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The  party  in  whose  favor  the  condition 
is  reserved  may  be  held  to  waive  it  bv  any 
act  of  his  own' which  would  render  insisting 
upon  it  unjust. 

Smith  V.   Barrie,  56  Mich.    814.   56  Am 
Rep.  891. 

If  it  was  the  intent  or  plan  of  complain- 
ants to  shut  oft  the  business  in  that  locality 
for  the  benefit  or  preservation  of  their  other 
property  in  that  vicinity  or  to  protect  their 
homes  irom  the  noxious  business  they  have 
broken  their  plan  by  selling  other  property 
without  similar  conditions  and  so  assenting 
to  the  business. 

Duncan  v.  Central  Pass.  R.  Go.  85  Ky.  525. 

By  the  sale  of  part  of  the  same  lot  without 
the  restriction  and  permitting  the  business 
on  the  part  so  sold,  defendants  had  the  right 
to  interpret  complainant's  act  as  an  abandon- 
ment of  any  riglit  to  enforce  the  condition. 

Cliifrpewa  Lumber  Co,  v.  Tremper,  4  L.  R. 
A  373.  75  Mich.  86. 

Mr.  Elbrid^  F.  Bacon  for  appellee. 

McGrath*  J»^  delivered  the  opinion  of 
the  court: 

This  is  a  bill  to  enjoin  the  sale  of  intoxi- 
cating liquors  upon  premises  in  the  village 
of  Sand  Beach,  conveyed  by  complainant  and 
another  to  Frank  Pawlowski's  grantor  by 
deed  dated  October  2,  1888,  which  contained 
the  following  provision :  *^This  conveyance 
and  estate  in  the  said  premises  hereby  created 
is  subject  to  the  express  condition  that  if  the 
party  of  the  secona  part,  their  heirs  or  as- 
signs, shall  at  any  time  sell  or  keep  for  sale, 
or  knowingly  permit  any  person  under  them 
BO  to  sell  or  keep  for  sale,  any  spirituous  or 
intoxicating  liquors,  whether  distilled  or 
fermented,  the  entire  title  and  estate  in  and 
to  said  premises  conveyed  and  created  shall 
cease,  and  the  title  in  and  to  said  premises 
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shall  thereupon  at  onoe  revert  to  and  vest  in 
the  parties  of  the  first  part,  their  heirs  and 
assigns  forever,  and  it  shall  then  be  lawful 
for  the  parties  of  the  first  part,  their  heirs  or 
assigns,  to  re-enter  upon  said  premises,  and 
said  party  of  the  second  part,  their  heirs  or 
assigns,  and  every  person  claiming  under  him 
or  them,  wholly  to  remove,  expel,  or  put 
out. "  Prior  to  the  date  of  the  d€«d  in  ques- 
tion, complainant  had  conveyed  several 
parcels  of  land  in  the  village  to  other  parties 
without  restriction.  The  last  of  these  deeds 
was  dated  May  20,  1888.  It  also  appears  that 
on  January  24,  1885,  complainant  conveyed 
a  parcel  of  land  adjoining  the  premises  in 
question  to  one  Lowry  by  deed  without  re- 
striction, and  that  Lowry,  from  1888  and 
down  to  the  time  of  the  hearing,  has  kept  a 
liquor  saloon  upon  the  premises  so  conveyed. 
Defendant  Frank  Pawlowski  operated  a  meat 
market  on  his  premises  until  August,  1891, 
since  which  time  his  son  has  kept  a  saloon 
therein.  Until  years  after  the  establishment 
of  the  Lowry  saloon,  defendant  had  observed 
the  conditions  of  his  deed.  Restrictions  of 
this  class  are  sustained  upon  the  theory  that 
a  party  has  the  right,  in  disposing  of  his 
property,  to  prevent  such  a  use  oy  the  grantee 
as  might  diminish  the  value  of  remaining 
land,  or  impair  its  eligibility  for  other  uses. 
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Watrou8  V.  AU&n,  67  Mich.  803,  88  Am.  Rep. 
868 :  Smith  v.  BarrU,  M  Mich.  814,  96  Am. 
Rep.  891. 

But  is  there  no  mutuality  in  such  agree- 
ments? It  certainly  cannot  be  said  tmit  a 
grantor  has  the  right  afterwards  to  sell 
an  adjoining  lot  without  restrictions,  and 
thereby  diminish  the  value  of  his  former 
ffrantee' 8  property,  and  impair  its  eligibility 
For  other  uses,  converting  the  locality  into 
a  saloon  locality,  and  still  be  allowed  to  in- 
sist upon  the  restriction.  The  damage  to  de- 
fendant's property  by  the  permission  and  ex- 
istence of  Lowry 's  saloon  is  quite  as  apparent 
as  that  to  complainant  by  reason  of  his  own- 
ership of  an  hotel  and  his  residence  in  the 
same  block.  Chippewa  Lumber  Co,  v.  Trem- 
per,  75  Mich.  86,  4  L.  R.  A.  878.  It  is  no 
answer  to  say  that  the  omission  of  the  re- 
striction in  the  deed  to  Lowry  was  a  mistake. 
The  consequences  are  the  same  to  defendants. 
No  proceedings  have  been  taken  to  correct 
such  mistake. 

The  decree  below  muet  be  revereed,  and  the  biU 
diemieeed, 

Hookert  Ch,  J, ,  concurred  in  the  result 
the  other  Justices  concurred  with  McOr»thi» 
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I.  Public,  Official,  and  Statutobt  Mattebs. 


The  constitutionality  of  a  statute  providing 
for  the  state  ownership  of  an  elevator  or  ware- 
house for  grain  is  denied  as  not  coming  within 
the  exercise  of  police  power  and  as  violating 
the  constitutional  prohibition  against  carrying 
on  works  of  internal  improvement  (Minn.) 
857. 

The  relations  of  the  different  parts  of  the 
government  to  each  other  which  have  arisen 
in  several  important  recent  cases  are  again 
considered  in  a  Rhode  Island  case,  touching 
the  power  of  the  governor  to  adjourn  the  gen- 
eral assembly.    (R.  I.)  716. 

Oerrymandar, 
An  apportionment  act  in  the  nature  of  a 
gerrymander  is  held  unconstitutional  in  Kew 
Jersey  on  the  ground  that  a  division  of  coun- 
ties into  election  districts  is  not  constitutional 
<N.  J.)  648. 

InUrOaU  commerce. 

The  question  what  constitutes  interstate 
commerce  is  involved  in  a  telegraph  case  in 
which  a  message  between  two  points  in  the 
same  state,  though  passing  through  another 
state,  Is  held  not  to  constitute  such  commerce. 
(N.  C.)  670. 

The  question  of  original  packages  is  dis- 
cussed veiT  vigoronslv  in  a  Pennsylvania  case, 
which  holds  that  to  oe  protected  as  interstate 
commerce  such  a  package  must  be  of  the  form 
and  size  usual  in  such  commerce,  and  not  put 
up  with  a  view  to  retail  trade.    (Pa.)  156. 

The  attempt  to  discriminate  against  meat 
from  other  states  is  hdd  unconstitutional,  al- 
though the  ordinances  involved  did  not  on 
their  face  purport  to  discriminate  against  in- 
terstate business.    (C.  C.  S.  D.  Ga.)  775. 

The  claim  made  in  a  Nebraska  case  that  a 
contract  for  interstate  transportation  is  not 
subject  to  state  law  prohibiting  contracts  lim- 
iting liability  is  denied,  as  is  also  the  claim 
that  state  courts  have  not  Jiuisdiction  in  such 
case.    (Neb.)  885. 

CourU, 

The  Jurisdiction  of  a  court  to  compel  town 

officers  to  call  a  new  election  for  a  member  of 

assembly  is  upheld  in  a  Rhode  Island  case, 

against  a  contention  that   it  is  interference 
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with  the  right  of  the  legislature  to  Judge  of 
the  election  and  qualification  of  meaioera. 
(R.  I.)  65. 

The  inherent  power  of  a  court  to  provide 
facilities  for  its  business  is  illustrated  in  a  case 
deciding  that  a  court  may  order  the  sheriff  to 
operate  an  elevator  in  a  court-house,  notwith- 
standing^ the  orders  of  the  county  commission- 
ers  agamst  ita  use.    (Ind.)  898. 

Another  recent  case  on  the  conflict  between 
courts  and  county  officers  respecting  court 
rooms  holds  that  the  power  of  courts  to  make 
repairs  to  court  rooms  cannot  be  extended  to 
practical  reconstruction  of  the  court-house. 
(Ind.)  402. 

Jurisdiction  of  the  supreme  court  of  Wis- 
consin under  the  constitution  being  appellate 
only,  with  certain  exceptions,  a  statute  attempt- 
ing to  provide  for  a  review  of  the  evidence 
and  for  Judgment  upon  questions  of  fact  re> 
gardless  of  the  decision  below,  is  held  uncon- 
stitutional.   (Wis.)  609. 

Offloere. 

The  contest  of  the  right  to  municipal  offices 
presents  several  interesting  questions  in  a  Con- 
necticut case  in  respect  to  the  action  of  the 
mayor  and  of  the  aldermen  in  voting  and  in 
appointments  to  office.    (Conn.)  658. 

The  inherent  power  of  the  common  council 
of  a  city  to  remove  a  city  counselor  for  whose 
removal  no  provision  is  made  is  denied  in  a 
Michigan  case  which  suggests  the  interesting 
question  as  to  implied  powers  of  municipal 
councils.    (Mich.)  842. 

The  power  of  a  governor  as  to  the  appoint 
ment  of  officers  to  fill  vacancies  is  discussed  at 
length  in  a  Wvoming  case,  in  which  an  ap- 
pointment to  flu  a  vacancy  until  the  legisla- 
ture meets  is  held  not  to  expire  on  the  meeting 
of  the  legislature  so  as  to  create  a  vacancy. 
(Wyo.)751. 

The  clerk  of  a  district  court  in  Kansas  is 
held  not  liable  for  a  lack  of  skill  or  honest  er- 
rors of  Judgment  In  making  a  search  and  cer- 
tifying to  t£e  result,  as  it  is  not  his  duty  al- 
though he  supposed  it  to  be,  and  received 
twenty-five  cents  for  his  services.    (Kan.)  99. 

The  distinction  between  Judicial  and  discre- 
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UoDary  action  of  county  commissioDers  is  dis- 
cussed in  a  case  which  hoids  that  the  allow- 
ance of  additional  salary  to  judges  uoder 
Indiana  statutes  is  discretionary  ana  not  sub- 
ject to  an  appeaL    (Ind.)  515. 

Elections. 

Legislative  control  over  municipal  elections 
is  elaborately  discussed  in  a  Florida  case  in 
which,  among  other  things,  the  use  of  official 
ballots  and  the  qualifications  of  voters  are  in- 
volved.   (Fla.)  124 

The  question  whether  the  provisions  of  the 
Australian  ballot  law  against  distinguishing 
marks  are  mandatory  or  directory  is  settled  in 
an  Indiana  case  to  the  effect  that  they  are 
mandatory.    (Ind.)  468. 

Jttrari. 
A  dentist  is  held  not  to  be  a  practitioner  of 
medicine  exempt  from  Jury  duty,  although  he 
is  registered  as  a  dental  surgeon  according  to 
law  and  has  a  diploma  from  a  reputable  dental 
college.    (Mo.)  799. 

Alieni. 
The  effect  on  a  woman  citizen  of  her  mar- 
riage to  an  alien  is  considered  in  a  federal  case, 
which  holds  that  she  does  not  become  ex- 
patriated, where  the  parties  reside  in  this 
country.    (C.  C.  E.  D.  La.)  148. 

ffighwapi. 
The  important  question  of  the  extent  of 
municipal  authorities  to  permit  the  use  of 
streets  for  private  purposes  is  unusually  well 
presented  in  an  Illinois  case,  in  which  an  ordi- 
nance, attempting  to  vacate  a  portion  of  a 
street  for  the  sole  purpose  of  allowing  its  use 
by  a  private  person,  was  held  void.    (111.)  898. 

Tares. 

The  question  of  exemption  from  taxation  of 
the  capital  stock  of  a  manufacturing  company 
is  presented  in  Pennsylvania  cases,  holding 
that  the  power  of  a  corporation  to  engage  in 
mining  for  the  supply  of  its  own  raw  material 
does  not  defeat  its  exemption.    (Pa.)  228. 

And  this  is  held  even  in  case  such  right  of 


of  its  prohibitory  character  and  as  a  tax  be- 
cause of  its  want  of  uniformity.    (N.  C.)  472. 

Gommon  law. 
The  validity  of  an  oral  contract  for  lands,  in 
the  absence  of  any  statute  on  the  subject,  is 
upheld  Id  an  Oklahoma  case,  which  holds  that 
the  common  law,  unmodified  by  English  or 
American  statutes,  was  the  law  of  Oklahoma 
on  the  entry  of  settlers.    (Okla.)  SOL 

Retrospective  laws. 

The  constitutionality  of  retrospective  laws  is 
denied  in  the  case  of  a  statute  allowing  partd 
evidence  to  identify  land  which  is  not  suffi- 
ciently described  in  a  writing.    (N.  C.)  379. 

Jucigments  for  the  sale  of  lands  or  interests 
therein  are  held  in  a  Kansas  case  to  be  un- 
affected by  a  subsequent  statute  extending  the 
time  for  redemption  from  such  sales,  although 
the  sales  have  not  yet  been  made.  (Kao.)  465. 

ChnstitutioTuU  rights  in  property. 

The  right  to  the  use  of  a  street  in  front  of 
abutting  lots  is  held,  on  discussion  of  the  con- 
flicting decisions,  to  be  property,  which  can- 
not be  taken  without  com  pensation.   (Md. )  668. 

The  rights  of  abutting  owliers,  even  when 
they  do  not  own  the  fee  of  a  street,  are  dis- 
cussed at  length  in  a  North  Carolina  case, 
which  holds  that  compensation  is  necessary  on 
damaging  their  property  by  narrowing  a  street 
or  making  it  unsafe  or  dangerous,  by  con- 
structing a  steam  railroad  therein,  (n.  C.) 
627. 

The  power  of  the  legislature  to  compel  a 
railroad  company  to  receive  mileage  tickets  of 
other  compar  es  is  denied  as  an  unconstitu- 
tional taking  of  property  without  compensa- 
tion, where  no  provision  is  made  for  the  re- 
demption of  such  tickets.    (Mass.)  112. 

The  noise  and  vibration  of  a  pnmpinjr  sta- 
tion for  city  waterworks  is  held  to  constitute 
an  actionable  nuisance  as  to  the  owner  of  ad- 
joining property,  whose  buildings,  though 
subsequently  erected,  are  made  untenantable 
thereby;  and  general  authority  to  the  city  to 
construct  necessary  structures  for  the  water- 


mining  is  actually  exercised,  but  in  that  case  works  will  not  justify  the  nuisance,   even  if 
there  is  re  quired  an  apportionment   of   the  the  legislative  act  authorized  it,  without  corn- 


capital,  allowing  the  exemption  of  that  ^rt 
only  which  is  used  in  manufacturing.  (Fa.) 
282. 

The  exemption  of  the  property  of  charitable 
institutions  is  held  to  be  limited  under  the 
Montana  constitution  to  property  used  by 
them.    (Mont.)  684. 

Taxation  of  the  stock  in  trade  of  a  partner- 
ship is  to  be  made  at  the  place  of  business  and 
may  properly  be  made  to  the  firm  instead  of 
to  the  members,  under  a  constitutional  pro- 
vision that  goods  permanently  located  mav  be 
assessed  at  the  place  of  location.    (Md.)  477. 

A  striking  departure  from  the  ordinary 
course  of  tax  proceedings  initiated  by  a  Mis- 
sissippi statute  is  declared  uncoustitutionaL 
(Miss.)  846. 

License  tax. 

The  constitutionality  of  a  tax  on  the  exer- 
cise by  a  liwyer  of  his  profession  is  again  af- 
firmed.    (Fla.)  699. 

A  license  fee  of  $1,000  on  emigrant  agents 
in  certain  counties  only,  who  contract  for  la- 
borers to  work  outside  the  state,  is  he'd  to  be 
unconstitutional  as  a  police  regulation,  because 
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pensation  to  the  injured  person.    (N.  T.)  241. 

The  constitutional  right  to  make  contracts 
is  expressly  declared  in  an  Illinois  case  to  be  a 
property  right,  and  a  statute  compelling  week- 
ly payment  of  wages  by  certain  corporations  is 
held  to  infringe  the  rights  of  employes,  as  well 
as  of  the  corporations.    (111.)  840. 

The  power  of  the  legislature  to  interfere 
with  the  use  of  one's  own  property  is  illustrated 
by  a  decision  upholding  a  statute  probibitiog 
the  sale,  offering  for  sale,  or  possession  during 
the  close  season,  of  fish  or  or  trout  artificially 
propagated  on  one's  own  premises.  (Mass.) 
489. 

The  rijfht  of  riparian  owners  to  make 
wharves  is  held  in  an  Oregon  case  to  be  proper- 
ty which  cannot  be  destroyed  by  revocation  of 
the  license  to  build  such  wharves,  without  pro- 
cess of  law  and  due  compensation  therefor. 
(Or.)  786. 

Eminent  domain. 
An  attempt  to  take  tide  lands  for  raflroad 
purposes   is  defeated  in  a  Washington  case 
which  holds  that  tide  lands  are  not  includ- 
ed in  the  term  "  state  lands,"  under  the  con- 
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Btitution  and  statutes  of  that  state.     (Wash.) 
217. 

The  oon^titutionality  of  a  statute  authoriz- 
log  8  condemDaiioQ  of  land  for  a  private  road, 
CD  which  the  decisions  have  been  m  conflict,  is 
denied  in  a  Nebraska  case.    (Neb.)  496. 

Public  tmprovemenU, 
The  neressity  of  benefits  to  be  sustained  on 
aD  assessment  for  local  improvements  is  clear- 
ly shown  in  an  Oregon  case  which  decides  that 
an  assessment  without  benefits  is  the  taking  of 
property  without  due  process  of  law  which 
the  courts  may  enjoin.    (Op.)  713. 


Sunday. 

The  constitutionality  of  a  Sunday  law  la 
vigorously  attacked  iq  a  Maryland  case,  which 
unhesitatintrly  declares  the  validity  of  the  law, 
although  as  the  writ  of  error  was  quashed  the 
question  was  not  strictly  open  for  decision. 
(Md.)  721. 

So  in  Michigan  prohibiting  the  business  of 
barbers  on  Sunday  under  severer  penaltiea 
than  those  imposed  on  other  business,  but  ex- 
cepting those  who  keep  Saturday  as  the  Sal>- 
bath,  is  held  not  to  be  uncoustitutionid. 
(Mich.)  696b 


n.    OONTRACTUAL  Am>  OOMMBBCIAL    BeLATIOKB. 


See  also,  as  to  Interstate  C!ommerce,  tupra, 
L 

Joint  or  several. 
The  queatlon  whether  a  subscription  con- 
tract is  joint  or  several  is  decided  in  case  of  a 
somewhat  peculiar  contract  by  holding  the 
coniract  to  be  several  only  in  park  (Minn.) 
80. 

Unilateral 
The  validity  of  a  unilateral  promise  to  pay 
for  property  is  presented  In  a  case  as  to  a  so- 
called  "  wheat  ticket,"  which  is  held  valid  al- 
though no  consideration  was  expressed  there- 
under when  a  good  consideration  existed. 
(Minn.)  617. 

Oomignment, 
The  title  to  goods  consigned  to  an  a^nt  for 
sale  is  discussed  in  a  West  Virginia  case, 
which  holds  that  the  goods  belong  to  the  prin- 
cipal until  a  bona  fide  sale  la  made.  (W-  Ya.) 
860. 

Sale. 

The  question  of  the  passing  of  title  by  de- 
livery of  property  to  a  carrier,  which  is  so 
frequently  raised,  is  decided  in  a  New  Jersey 
case  in  favor  of  the  passing  of  title  when  de- 
livery is  made  to  a  carrier  to  be  forwarded, 
under  instructions  of  a  purchaser.  (N.  J.) 
415. 

Warranto, 

A  liability  for  breach  of  warranty,  discon- 
nected from  any  sale  of  property,  is  upheld  In 
case  of  false  representations,  though  made  in 
Kood  faith,  as  to  the  safety  of  a  horse  for  a 
lady  to  drive,  by  which  she  was  induced  to 
drive  the  horse  on  trial.    (Wis.)  512. 

The  rule  which  denies  any  implied  war- 
raDty  of  quality  for  fitness  is  applied  to  the  sale 
by  stock  breeders  of  an  animal  that  is  bought 
for  breeding  purposes.    (Wis.)  187. 

Bills  and  notes. 
The  liabili^  of  the  maker  of  negotiable  pa- 
per which  is  fraudulently  raised  is  considered 
In  a  federal  case,  holding  him  not  liable  for 
tlie  raised  amount.    (U.  S.  G.  C.  App.)  6d6. 

Cheeks. 
The  extinguishment  of  the  liability  of  the 
indorser  of  a  check  bv  failure  to  present  it  in 
time  is  held  to  extinguish  also  his  liability  on 
an  indebtedness  for  payment  of  which  the 
cbeck  was  indorsed.    (Tenn.)  785. 

Bonds, 
The  liability  on  an  ol9c1al  bond  for  moneys 
prudently  deposited  in  a  bank  is  measured  by 
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the  law  of  bailment,  and  Is  not  extended  by  a 
promise  in  the  bond  to  pay  over  moneys  re- 
ceived, unless  constitutional  or  statutory  pro- 
visions have  changed  the  rule.    (Colo.)  449. 

Deed. 

See  also  ir^a,  VI. 

Restrictions  in  a  deed  on  the  sale  of  intoxi- 
cating liquors  are  held  waived  bv  the  grantor's 
failure  to  incorporate  them  in  subsequent 
deeds  of  neighboring  premises.    (Mich.)  863. 

A  deed  never  delivered,  although  placed  in 
escrow,  is  not  a  sufficient  memorandum  to  sat- 
isfy the  statute  of  frauds,  if  the  terms  of  the 
contract  are  not  recited.    (HI)  278. 

Leases. 

See  also  tn/Va,  YI. 

The  right  of  a  tenant  in  respect  to  rent  on 
the  destruction  of  a  building  is  involved  in  a 
Washington  case,  allowing  him  to  recover  back 
rent  paid  in  advance.    (Wash.)  618. 

Public  policy. 
The  invalidity  of  a  contract  on  grounds  of 
public  policy  is  illustrated  in  a  case  denying 
recovery  on  a  mortgage  assigned  merely  to 
evade  taxation.    (Ean.)  709. 

Restraint  of  trade. 
The  doctrine  of  the  invalidity  of  contracts 
in  restraint  of  trade  is  somewhat  strongly  il- 
lustrated in  a  Massachusetts  case,  which  oenies 
the  validity  of  a  stipulation  not  to  engage  in 
manufacturing  or  selling  fire  alarm  or  police 
telegraph  machines  for  a  period  of  ten  years. 
(Mass.)  678. 

Contract  of  ofieer. 
The  question  of  the  right  of  an  officer  to 
compensation  for  services  rendered  under  a 
coniract  with  the  body  of  which  he  is  a  mem- 
ber is  raised  in  respect  to  a  physician  perform- 
ing services  by  direction  of  the  board  of  health 
of  which  he  is  a  member,  and  he  whs  allowed 
reasonable  compensation.    (Ark.)  855. 

As  to,  libel. 
Agreeing  to  Indemnify  a  publisher  aj|;ainst 
costs  and  damages  on  account  of  anything  in 
the  book  does  not  show  an  intent  to  publish  a 
libel,  which  will  make  the  agreement  unlaw- 
f  uL    (Mass.)  258. 

Drunkenness. 
A  contract  by  an  intoxicated  person  for  the 
sale  of  property  at  an  inadequate  price  to  one 
who  knew  of  his  incapacity,  is  held  to  be  in- 
sufficient to  relieve  the  possessor  from  liability 
for  fraud  or  conversion.    (Ohio)  846. 
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Base  ball  player. 
The  claim  of  the  right  to  discharge  a  hase 
ball  player  under  a  custom  or  usage  on  ten 
days'  notice,  if  he  is  deficient  in  playing,  is 
denied  under  a  special  contract  of  hiring  for  a 
particular  time;  but  ordinary  skill  and  efficiency 
of  such  players  is  held  to  be  the  measure  re- 
quired.   (Md.)  690. 

QtrenHw  butineu. 
The  establishment  of  an  undertaker,  in 
which  dead  bodies  are  prepared  for  burial  and 
sometimes  embalmed  and  dissect^,  is  held  to 
be  a  business  injurious  or  offensive  to  the 
neighboring  inhaoitants,  within  the  terms  of 
a  restrictive  agreement.    (N.  T.)  182. 

Cfarriere. 

The  right  of  a  passenger  to  a  seat  is  involved 
in  a  Mississippi  case  in  which  damages  are 
given  for  a  conductor's  abuse  of  a  passenger 
who  asks  for  a  scat  and  is  compelled  to  stand, 
while  a  seat  might  have  been  furnished  him. 
(Miss.)  259. 

The  validity  of  a  condition  in  a  free  pass 
against  any  liability  whatsoever  for  injuries  to 
the  bearer  is  upheld  in  a  Washington  case  re- 
specting a  street  railway  injury.    (Wash. )  794 

A  strict  construction  of  a  carrier's  contract 
with  a  passenger  in  favor  of  the  carrier  is 
made  in  a  ^ew  Jersey  case,  which  denies  the 
passenger's  ri^ht  to  take  an  ordinary  train 
from  a  junction  to  complete  his  journey,  in- 
stead of  waiting  for  the  so-called  connecting 
train,  to  which  he  is  held  restricted  by  a  rounf 
trip  ticket  to  a  point  on  a  branch  road,  exclud- 
ing'the  right  to  stop  oflP.    (N.  J.)  251. 

Damage  for  detention  of  cars,  on  which 
there  have  been  few  decisions,  is  held  lawful 
in  a  Virginia  case.    (Ya.)  580. 

A  Pennsylvania  case  of  great  importance 
upholds  the  right  of  a  carrter  to  give  lower 
rates  to  a  manufacturing  establishment  for 
the  transportation  ot  coal  than  to  coal  dealers 
for  similar  service,  on  the  ground  that  the 
conditions  are  dissimilar,  because  the  manu- 
facturing company  uses  the  coal  in  making 
products  which  in  turn  furnish  a  large  amount 
of  transportation  to  the  carrier.    (Pa.)  263. 

Insurance. 
The  validity  of  an  oral  contract  for  insur- 


in  which 
be  va^d. 


ance  is  considered  in  an  Ohio 

it  is  held  that  such  contracts  may 

(Ohio)  768. 

The  doctrine  that  a  life  insurance  policy  fa 
a  wagering  contract,  in  the  absence  of  any  re- 
lationship by  blood  or  marriage,  or  of  soma 
contractual  relation  between  the  parties  by 
reason  of  which  the  death  of  the  person  wboee 
life  is  insured  may  cause  damage  to  the  bene- 
ficiary, is  applied  to  a  case  of  iiuuraoce  on  the 
life  of  a  church  member  for  the  benefit  of  m 
college  owned  and  oontroUed  by  the  chundi. 
(N.  C.)  291. 

Insurance  taken  by  a  carrier  *'to  cover  the 
liability  ...  as  carriers  and  warehousemen" 
is  held  not  to  cover  the  carrier's  liability  un- 
der a  collateral  contract  with  the  shipper  to 
procure  insurance  on  the  property.  (Minn.) 
890. 

The  effect  upon  the  rule  that  warranties  In 
an  application  for  insurance  must  be  literally 
true  without  regard  to  their  materiality,  of 
the  fact  that  the  answers  were  made  by  the 
company's  agent,  who  is  charged  with  that 
duty,  after  full  statement  of  the  facts  to  him, 
is  discussed  in  an  important  federal  caae,  in 
which  the  company  is  held  bound  by  the 
agent*s  mistake  or  misconstruction  of  the  terms 
of  the  application.    (U.  8.  C.  C.  App.)  825. 

The  effect  of  an  insurance  agent's  knowl- 
edge of  the  facts  and  his  acceptance  of  the 
situation  as  equivalent  to  that  reouired  is  held 
in  a  Michigan  case  to  prevent  a  forfeiture  for 
breach  of  warranty.    (Mich.)  319. 

The  construction  of  an  accident  policy,  as 
to  the  time  within  which  notice  of  death  must 
be  given,  is  held  to  require  notice  only  from 
the  time  when  the  fact  of  death  is  known,  al- 
though' the  policy  fixes  the  time  with  refereace 
to  the  date  of  death.    (N.  Y.)  482. 

The  requirement  of  "sole  and  uncondittonal 
ownership"  of  the  insured  is  held  not  to  exist 
in  a  vendor  in  a  contract  of  sale,  distinguish- 
ing some  similar  ca«e»  in  the  same  state. 
(Mich.)  527. 

The  interpretation  of  an  accident  insuranct 
policy  in  respect  to  persons  found  dead  in  sbid- 
jow  water  presents  several  interesting  ques- 
tions as  to  what  constitutes  disease  and  the 
cause  of  death.    (U.  8.  0.  0.  App.)  6aa 


in.   CoSFORATIOirB  Ain>  ASSOCIATIONB. 


The  presumption  that  a  bank  is  a  corpora- 
tion instead  of  a  partnership  is  to  be  made 
against  one  who  asserts  a  partnership  liability 
of  a  member  or  stockholder,  at  least  where 
the  proof  shows  that  it  was  organized  with  a 
board  of  directors  and  declared  dividends, 
which  were  paid  by  a. cashier's  check.  (Pa.) 
276. 

Removal  by  a  corporation  of  its  property, 
place  of  business,  ana  all  its  agencies  from  the 
state,  is  held  ground  for  dissolution.  (K.  0.) 
677. 

The  doctrine  that  a  corporation  cannot  es- 
cape liability  for  negligence  in  the  conduct  of 
a  business  hiecause  the  business  is  ultra  vires  is 
strongly  illustrated  and  emphasized  in  a  Mas- 
sachusetts case.    (Mass.)  864. 

22  L.  R.  A« 


The  power  of  a  corporation  after  insolvency 
to  make  a  preference,  in  this  case  by  mort- 
gage, between  its  creditors,  is  discussed  very 
elaborately  in  a  Texas  case,  which  denies  the 
power.    (Tex.)  802. 

On  the  other  hand  preferences  given  by  cor- 
porate officers  to  themselves  are  upheld  by  a 
federal  court  in  Michigan,  following  the  slate 
decisions.    (U.  S.  C.  C.  App.)  817. 

The  lawfulness  of  a  change  in  a  church  con- 
stitution is  considered  by  the  supreme  court  of 
Pennsylvania  in  one  of  the  cases  arisineout  of 
the  division  of  the  Church  of  the  United  Breth- 
ren in  Christ,  which  holds  the  new  constitution 
valid  and  that  the  adherenis  thereto,  and  noC 
the  dissenters  therefrom,  constitute  the  choich. 
(Pa.)  161. 


Ri£8UHft  OF  Decibiomp. 
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ly.  DoxBOTio  Relation!. 


Tbe  qnestlon  of  estoppel  of  a  married  woman 
by  deed  is  discusaed  in  a  Texas  case  deoying 


the  estoppel  under  a  statute  authorizing  her  to 
convey  her  separate  estate.    (Tex.)  779. 
See  also,  as  to  injury  to  wife,  ir^a^  YL 


y.   FmUCIABIBS  AND  BlSPRBfiBHTATIYBa. 


See,  as  to  public  officers,  tupni,  L;  as  to  offl*  |     oar's  contract,  $upra^  II.-  as  to  negligence  of 

Tillage  trustees,  infra,  YL 
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Arrest, 
Although  arrest  without  possession  of  a  war- 
rant therefor  is  illegal,  it  is  held  that  the  officer 
is  not  liable  for  faue  imprisonment  if  the  ac- 
cused is  not  damaged  by  the  officer's  failure  to 
have  possession  of  tbe  warrant.    (Tex.)  87. 

Tretpau  of  cattle. 

The  fact  that  a  fence  in  Texas,  where  catUe 
are  allowed  to  run  at  large,  was  sufficient  when 
built  to  exclude  all  cattle  in  tbe  neighborhood 
will  not  affect  the  question  of  its  sufficiency  as 
against  an  exceptionally  soudl  class  of  young 
cattle,  such  as  calves  and  yearlinffs,  which  are 
afterwards  brought  in.    (Tex.)  105. 

The  commoD-law  rule  as  to  the  duty  to  re- 
strain one's  domestic  animals  is  discussed  at 
length  in  an  Ullnois  case,  which  holds  that 
under  the  Act  of  1874  the  common-law  rule, 
though  long  held  inapplicable  to  tbe  conditions 
existing  in  that  state,  is  now  established.  (111.) 
55. 

Negligence  as  to  building. 
The  duty  of  an  owner  of  a  building  to  keep 
it  safe  for  firemen,  who  enter  it  under  im- 
plied license  to  extinguish  a  fire,  is  denied  on 
tbe  ground  that  such  firemen  are  mere  li- 
censees.   (Ind.)  198. 

Obstruction  to  channel  under  bridoe. 
Obstructions  In  a  navigable  channel  between 
piers  of  a  lawful  railroad  bridge  are  held  to 
create  no  liability  on  the  part  of  the  railroad 
company.  If  it  had  no  agency  in  causing  them, 
since  it  had  no  control  over  the  channel. 
(Fla.)  868. 

LiM  and  slander. 

The  exemption  of  a  witness  from  liability 
for  defamatory  statements  in  testimony  is  sus- 
tained, unless  it  is  shown  that  the  words  were 
im  pertinent  and  malicious.    (Or. )  836. 

In  Louisiana  the  English  rule  of  absolute 
protection  of  defamatory  matter  in  pleadings 
IS  not  followed,  but  the  proiection  depends  on 
the  good  faith  of  the  allegation.    (La.)  649. 

Physician's  liability, 
Tbe  treatment  of  a  patient  bv  a  physician  is 
to  be  tested  by  the  general  aoctnnes  of  his 
school   and   not  by   those   of  other  schools. 
(Conn.)  843. 

Injury  to  wife: 
An  action  by  a  husband  and  wife  for  personal 
injuries  to  her  is  held  in  New  Jersey  to  be  de- 
feated by  his  contributory '  negligence  on  the 
eround  that  he  has  a  power  coupled  with  an 
interest  in  the  suit.    (N.  J.)  460. 
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Carrief's  negligence. 
The  presumption  of  negligence  on  the  part 
of  a  carrier,  when  a  pas.senger  is  injured  in  a 
collision,  is  held  insufficient  to  create  a  liability 
on  the  part  of  the  railroad  company,  when  the 
facts  proved  show  that  the  criminal  act  of  a 
third  party  was  the  cause  of  the  accidenL 
(Pa.)  806. 

At  railroad  crossing. 

The  question  of  the  duty  to  stop  and  listen 
before  attempting  to  cross  a  railroad  is  pre- 
sented in  an  unusual  way  in  a  Michigan  case, 
in  which,  against  the  dissent  of  a  minority  of 
the  court,  it  is  held  that  the  failure  to  stop  and 
listen  is  not  negligence  as  matter  of  law,  al- 
though it  is  on  a  dark  night',  so  as  to  present  a 
recovery  for  injuries  done  bv  an  engine  run- 
ning backwards,  as  the  traveler  mi^ht  reason- 
ably expect  that  a  train  in  the  night  would 
have  a  headlight.    (Mich.)  88. 

The  negligence  of  a  street- car  driver  is  held 
not  to  defeat  the  right  of  a  passenger  in  such 
car  to  recover  for  negligence  of  a  railroad  com- 
pany, where  he  is  injured  in  a  colliBion  at  a 
crossing.     (Pa.)  606. 

So  the  joint  liability  of  a  railroad  company 
and  a  street  railway  company  for  negligence 
resulting  in  a  collision  producini;  injury  to  a 
street- car  passenger  is  held  to  exist,  with  the 
right  to  uphold  the  action  against  one  only,  if 
the  other  is  found  not  negligent.    (K.  J.)  261. 

The  question  of  an  implied  license  of  tbe 
public  to  cross  a  railroad  at  a  certain  place  is 
considered  in  a  case  which  denies  that  the  use 
of  tbe  crossing  by  the  public  without  objection 
constitutes  a  license  as  a  matter  of  law.  (Mass.) 
575. 

The  duty  as  to  signals  of  trains  at  a  crossing 
of  railroad  and  highway,  where  one  passes 
under  the  other,  is  presented  in  a  case  which 
holds  that  the  rules  and  provisions  as  to  grade 
crossings  do  not  apply.    (Wis.)  680. 

Crawling  under  cars  across  a  highway  is 
held  contributory  negligence  notwithstandin|f 
a  custom  to  do  so.    (Idaho)  725. 

Master's  liability. 
The  track  owned  b^  a  manufacturing  com- 

fiany,  over  which  a  railroad  ran  cars  to  deliver 
reight,  is  not  a  part  of  the  railroad  company's 
ways  within  the  Massachusetts  Employers' 
Liability  Act    (Mass.)  283. 

A  very  full  discussion  of  the  subject  of  su- 
perintendence, within  the  meaning  of  an  Em- 
ployer's Liability  Act  is  found  in  an  Alabama 
case,  in  which  an  engineer,  although  usually 
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aided  by  a  helper,  is  held  oot  to  be  in  the  ex- 
ercise of  superiDleodence  while  operating  his 
eneioe.    (Ala.)  861. 

The  question  of  the  liability  of  a  master  for 
neghgenceof  servants  resulting  in  injury  to  a 
mere  volunteer  is  clearly  shown  in  a  case  which 
holds  that  like  a  trespasser  he  is  entitled  to  re 
cover  for  failure  of  servants  to  use  reasonable 
care  to  avoid  injuring  him  after  knowledge  of 
his  danger.    (Minn.)  668. 

The  liability  of  a  railroad  company  for  a 
collision  caused  by  a  misplaced  switch,  which 
resulted  from  the  malicious  act  of  a  discharged 
emploje,  is  discussed  in  a  Georgia  case,  in 
which  the  company  had  failed  to  get  back  a 
switch  key  from  such  discharged  employ 6. 
(Ga.)  815. 

The  improper  loading  of  a  flat  car  resulting 
in  injury  to  a  brakeman  is  held,  in  a  Michigan 
case  reversing  a  former  decision  on  rehearing, 
not  to  make  the  company  liable,  where  the 
car  was  not  defective  and  a  competent  inspect- 
or had  been  furnished.    (Mich.)  292. 

The  question  of  the  liability  of  a  railroad 
company  for  the  wrongful  act  of  a  brakeman 
in  putting  a  person  off  a  train  in  rapid  motion 
is  upheld  in  a  Kentucky  case,  which  clearly 
distinguishes  between  an  act  of  wanton  injury, 
which  is  purely  malicious,  and  one  performed 
for  the  purpose  of  expelling  an  intruder.  (Ky.) 
72. 

Iilfuryon  hiqhway, 
A  child  playing  in  a  highway  is  held  law- 
ful ly  there  and  entitled  to  protection  against 
negligence  in  leaving  a  dangerous  embark- 
ment.  which  falls  and  injures  the  child. 
(W.  Va.)  561. 


Village  trustees  are  held  to  act  officiallj  and 
not  to  be  personally  liable  in  ordering  by  vote 
that  a  stone  crusher  be  set  up  and  operated  at 
a  ledge  of  rock  purchased  by  them.    (Yt.)  824. 

By  etictrie  ear. 
The  question  of  lawful  speed  for  electric 
streetcars  is  discussed  in  a  New  Jersey  case 
which  denies  their  right  to  run  any  faster  than 
is  compatible  with  the  safety  of  persons  mak 
InK  lawful  and  customary  use  of  the  street 
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By  dectric  toirM. 

The  duty  of  an  electric  railroad  oompany 
to  place  wires  where  they  will  prevent  dan- 
fl^rous  contact  of  its  uninsulated  wires  wiib  the 
insulated  wires  of  a  telephone  company  is  de- 
clared in  a  Wisconsin  case,  and  enforced  by 
mandamus.    (Wis.)  759. 

The .  liability  for  inlnry  from  an  electric 
shock  caused  bv  accidental  contact  with  a 
telephone  wire  is  the  question  involved  in  a 
case  in  which  negligence  in  leaving  the  wire 
near  a  sidewalk  is  held  to  be  the  proximate 
cause,  although  accidental  contact  of  this  wire 
with  other  heavily  charged  wires  occasioued 
the  injury.    (Or.)  685. 

I^uisance, 
Nearly,  if  not  quite,  the  most  important  de- 
cision concerning  the  sale  of  intoxicating 
liquors  is  that  of  the  supreme  courtof  Indians, 
which  holds  that  a  saloon  may  constitute  an 
actionable  nuisance  as  to  adjoining  properly 
owners,  although  it  is  occupied  by  a  penon 
who  is  duly  licensed  to  sell  intoxicating  liquors. 
and  although  no  disorderly  conduct  at  the 
saloon  is  alleged.    (Ind.)  577. 


yn.    Propebtt  Riohtb;   LncNS;  Gifts;  Wills. 


The  general  language  of  a  deed  with  cov- 
enants sufficient  to  pass  the  estate  of  the 
grantor  is  not  limited  by  a  clause  which  re- 
cites that  it  is  intended  to  convey  absolutely 
all  the  interest  of  his  wife  who  is  named  there- 
in as  one  of  the  grantors  but  who  has  only  an 
inchoate  dower  interest  therein.    (Ind.)  244. 

Contingent  remainders. 
The  distinction  between  contingent  and 
vested  remainders  is  discussed  at  much  length 
in  a  North  Carolina  case  which  holds  that  a 
remainder  to  a  person  in  case  he  survives  an- 
other is  contingent  and  that  unless  he  outlives 
the  former  life  tenant  the  rule  in  Shelley's  Caee 
cannot  apply  to  give  him  an  indefeasible  fee, 
although  the  fee  fi  limited  to  his  heirs.  (N. 
0.)  598. 

Beeord  title. 
The  effect  of  permitting  the  record  title  of 
land  to  remain  in  another  is  held  not  to  give 
the  creditors  of  the  latter  any  right  to  attack  a 
conveyance  by  him  to  the  owner  where  they 
rely  in  giving  credit  only  on  their  debtor's 
representations  and  possession.    (Cal)  256. 

Eight  of  abutting  owner. 

See  also  eupra,  L 

A  novel  case  in  Minnesota  holds  that  an 
abutting  owner  cannot  maintain  and  operate  a 
private  railroad  or  switch  in  that  part  of  a 
street  of  which  he  owns  the  fee,  to  the  damage 
of  the  abutting  owner  on  the  opposite  side,  by 
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polluting  the  air  and  depreclatioe  the  rental 
value  of  nis  premises.    (Min n . )  665. 

JEaeement  of  light. 

Interference  with  the  right  to  lifht  for  the 
windows  of  the  leased  building,  although  it 
depends  on  express  covenant  or  agreement,  is 
held  in  an  Dlinois  case  to  constitute  an  eviction. 
(111.)  544. 

An  implied  right  to  have  unobstracted 
access  of  light  and  airto  a  well  or  open  space 
for  the  use  of  the  upper  floors  of  a  building  ii 
sustained  in  a  Massachusetts  case  in  favor  en  a 
tenant  against  the  landlord,  where  it  was 
necessary  to  the  enjoyment  of  the  premiscas. 
(Mass.)  586. 

Ooi. 
The  right  of  an  owner  of  property  lo  do 
what  he  will  with  his  own  is  illustrated  in  a 
novel  case  in  which  the  owner  of  a  gas  well  is 
held  to  have  the  right  to  allow  the  gas  to 
escape  and  go  to  waste,  although  the  owner  of 
adjoining  wells  complains  that  gas  is  thereby 
drawn  from  his  well.  The  question  of  malice 
is  discussed,  but  it  is  found  that  the  well  was 
dug  with  good  motives,  although  the  motive  in 
allowing  it  to  go  to  waste,  while  the  other 
party  was  willing  to  pay  the  expense  of  plug- 
ging the  well,  is  not  discussed.    (Pa.)  141. 

/Surface  water. 
The  common -law  rule  as  to  surface  water  Is 
held  applicable  in  South  Carolina,  giving  a 
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Itnd  owner  the  right  to  throw  it  back  on  his 
oeigbbor,  when  neceasaiy  to  protect  his  own 
property.    (8.  C.)  246. 

Watercourse. 

The  nature  of  a  watercourse  la  discussed  in 
a  case  which  denies  that  riparian  rights  can 
eiist  in  a  sluiceway  which  has  no  water  in  it 
except  when  the  tide  flows  through  it.  (Conn.) 
45. 

AecretiaM, 

The  claim  that  accretions  will  belong  to  the 
person  with  whose  land  the  point  of  contact  is 
first  made  cannot  be  upheld,  where  they  ex- 
tend along  the  front  of  diffe  rent  owners.  (Mo.) 
591. 

Bartjf  wall. 

The  right  to  tear  down  a  party  wall  and  re- 
build it  is  asserted  in  respect  to  a  wall,  each 
part  of  which  is  owned  in  severalty  by  the  ad- 
loiDing  owners,  providing  the  party  removing 
It  replaces  it  at  his  own  expense  and  with  the 
least  inconvenience  and  there  is  a  reimburse- 
ment of  damages  occasioned  thereby  to  the  ad- 
joining owner.    (JMd.)  632. 

Trademark, 
The  words  "sarsaparilla  and  iron"  are  held 
not  to  constitute  a  valid  trademark  for  a  medic- 
ioal  compound,  but  a  descriptive  imitation  of 
the  label  on  which  they  are  used  is  held  to  be 
an  infringement    (Cal.)  790. 

Tenancy  by  entiretiee. 

An  instance  of  holding  personal  property  by 
the  entirety  is  furoished  in  a  Pennsylvaoia 
case,  where  a  mortgage  was  taken  in  the  ioint 
names  of  husband  and  wife,  on  the  safe  of 
lands  held  by  such  tenanqr.    (Pa.)  694. 

While  tenancy  by  the  entirety  is  reco^ized, 
a  conveyance  to  husband  and  wife  in  joint  ten- 
ancy is  held  to  make  them  joint  tenants.  (Ind.) 
42. 

Church  ptftM. 

The  rights  of  pew  holders  in  a  church  are 


discussed  in  a  Massachusetts  case,  in  which  the 
owner  of  a  pew  is  held  entitled  to  comi)ensa- 
tion  for  its  aestruction,  except  in  case  of  necea- 
eity.    (Mass.)  206. 

Liene, 
The  conflict  of  lien  between  chattel  mort> 
gageR  and  claims  for  keeping  animals  is  de- 
cided in  Alabama  in  favor  of  a  prior  mortgage. 
(Ala.)  78. 

Charitiei. 
The  indefiniteness  of  charitable  gifts  is  a 
question  discussed  in  respect  to  a  devise  to 
trustees     '*for     some     charitable    purpose." 
(Tenn.)  179. 

Signature  hy  proxy. 
Signature  by  proxy  to  a  sheriff's  deed  in  the 
sheriff's  presence  ana  at  his  request,  is  held  aa 
efficacious  as  if  made  by  the  sheriff  himself. 
(Ala.)  297. 

wm. 

Signature  to  a  will  by  mark  fa  held  valid, 
under  a  statute  requiriag  the  name  of  the  tes- 
tator to  be  written  near  the  mark,  where  the 
name  waa  written  only  at  the  beginning  of  the 
will  and  the  mark  is  at  the  end.    (Cal.)  870. 

A  signature  to  a  will  is  held  unaffected  by 
the  fact  that  testator's  name  was  not  written  in 
her  presence,  where  words  showiog  that  it  was 
written  at  her  request  are  added  in  her  pres- 
ence.   (8.  C.)  802. 

The  person  writing  her  name  noay  also  be  a 
subscribing  witness.    Id. 

The  competency  of  attesting  witnesses  to  a 
will  is  declared  in  a  Minnesota  case  to  be  tested 
with  reference  to  the  time  of  execution  and 
not  of  the  probate  of  the  will.    (Minn.)  481. 

A  peculiar  case  of  an  alleged  devise  of  land 
is  shown  where  the  will  merely  gave  a  chest 
and  its  contents,  among  which  was  a  deed  of 
the  land.  (Mass.)  158. 


Yin.  CrviL  Remsdibs;  Rules  ahd  Prinoiplbs. 


The  effect  of  service  on  a  foreign  corpora- 
tion made  in  another  state  to  give  jurisdiction 
to  render  a  personal  judgment  is  expressly  de- 
nied in  a  South  Carolina  case,  although  by  the 
statutes  of  that  state,  as  well  as  of  others,  pro- 
vision is  made  for  such  substituted  service 
against  foreign  corporations.    (S.  0.)  49. 

The  abuse  of  the  process  of  a  court  by  Issu- 
ing attachment  for  account  books  is  rebuked 
in  a  Michigan  case  by  compelling  the  surren- 
der, not  only  of  such  books,  but  of  copies  taken 
for  the  purpose  of  evidence.    (Mich.)  698. 

A  summons  naming  the  defendant  only  by 
bis  surname  and  the  initial  of  his  given  name 
statinff  that  his  full  name  is  unknown  must  be 
served  on  him  personally  under  the  Nebraska 
code,  and  cannot  be  left  at  bis  residence.  (Neb.) 
578. 

Choice  of  remedy. 
The  remedy  of  a  servant  wrongfully  dis- 
charged, who  was  paid  up  to  the  date  of  dis- 
charge, is  held  to  be  exhausted  by  the  recovery 
of  one  week's  wages,  although  he  might  have 
had  a  much  larger  recovery  by  pursuing  the 
proper  course.    (Md.)  74. 

22L.R.A, 


AttaehfMfit, 
Attachment  of  property  in  the  hands  of  a 
trustee  is  discussed  in  a  case  which  holds  that 
the  comptroller  of  currency  had  the  legal  title 
to  property  of  the  Freedmen's  Savings  &  Trust 
Company,  which  was  subject  to  attachment 
in  his  hands.    (Fla.)  458. 

Partition, 
An  unusual  application  of  the  powers  of  a 
court  of  equity  to  do  justice  is  presented  in  a 
case  which  requires  a  partition  of  land  owned 
entirelv  by  one  person,  where  prior  purchases 
of  timber  had  been  made  from  persons  then 
owning  an  undivided  interest  in  the  land. 
(Mich.)  641. 

QamiehrMni, 

Payment  by  a  garnishee  into  court  in  ad- 
vance of  adjudication  without  deduction  of 
wa^es  due  a  hotiseholder  for  personal  labor 
which  are  exempt  is  held  to  be  at  his  peril,  un- 
der the  Michigan  statutes.    (Mich.)  732. 

Garnishment  of  a  debt  due  to  a  nonresident 
is  involved  in  a  Washington  case  which  up- 
holds the  garnishment  of  a  foreign  insurance 
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company  for  a  loss  pa3'able  In  another  state. 
(Wash.)  287. 

Injunciian, 

The  question  of  the  right  to  an  in janction 
agalDst  false  publications,  injurious  to  business, 
is  presented  in  an  Indiana  case,  in  which  the 
infinction  is  upheld.    (Ind.)  382. 

The  subject  of  injunctions  against  trespass 
to  cut  timber  is  discussed  at  length  in  a  Flor- 
ida case.    (Fla.)  288. 

Damaffes, 

With  much  discussion  and  against  dissent, 
the  supreme  court  of  Florida  overrules  a  prior 
case  and  holds- that  for  breach  of  contract  to 
deliver  an  unexplained  cipher  message,  only 
nominal  damages,  or  at  least  the  price  paid 
for  transmission  and  delivery  can  be  recovered. 
(Fla.)  434. 

A  canal  across  a  farm  is  held  not  to  divide 
it  into  two  parcels  for  the  purpose  of  computing 
damages  for  constructing  a  ndlroad  across  one 
of  them.    (Pa.)  448. 

Bvidenee, 
The  admissibility  of  evidence  of  payment  of 
a  third  person's  claim  as  constituting  an  ad- 
mission of  liability  is  discussed  at  length  in  a 
New  Hampshire  case  which  holds  it  to  be  a 
preliminaiy  question  for  the  justice  presiding 
whether  it  was  intended  as  admission  or  as  a 
purchase  of  peace.    (N.  H.)  768. 

BurcUin  of  proof. 
The  burden  of  proof  as  to  testamentary  ca- 


piunty  is  elaborately  discussed  in  a  case  whi«^ 
holds'that  the  burden  is  on  the  proponents  of  a 
will  to  establish  sanity,  but  that  when  uncer- 
tain on  the  evidence  there  is  a  legal  presump- 
tion of  sanity.    (Conn.)  80. 

PrenLtnpiion. 
The  presumption  of  negligence  arising  from 
injury  to  a  passenger  does  not  exist,  where  the 
accident  was  caused  by  a  fall  upon  a  train  of 
a  rock  which  became  detached  from  a  natural 
hillside  several  hundred  feet  from  the  railroad 
cut.    (Pa.)  851. 

Setoff, 

The  right  of  an  administrator  to  retain  a 
distributive  share  and  apply  it  on  the  distrib- 
utee's indebtedness  to  the  estate  is  declared  to 
exist  without  any  statute,  and  to  continue 
against  an  administrator  of  such  distributee. 
(Me.)  177. 

The  relation  of  co-sureties  is  illustrated  in  a 
somewhat  unusual  case,  where  a  legacy  from 
one  to  the  other  is  held  subject  to  deduction  of 
the  amount  which  the  latter  ought  to  oontrib* 
ute  for  a  default  of  their  principal.    (Pa.)  444 

Limitation  of  time. 

Limitation  of  actions  in  favor  of  the  drawer 
of  a  check  is  held  to  begin  to  run,  at  the 
latest,  after  the  lapse  of  a  reasonable  time  from 
the  payment  of  the  check.    (Neb.)  110. 

A  statute  limiting  the  time  for  appeal  is  held 
inapplicable  to  a  decree  pieyiooslj  entered. 
(Fla.)  48. 


IX.  Gbtminal  Law  and  Pragticb. 


The  constitutionality  of  a  statute  authoriz- 
ing the  court  to  determine  the  degree  of  crime 
is  upheld,  where  a  plea  of  guilty  of  murder  is 
made.    (N.  H.)  744. 

Presumption. 
The  presumption  of  innocence  is  held  inap- 
plicable on  application  for  a  habeas  corpus  by 
one  detained  under  a  regular  mittimus.     (JN. 
C;)  67a 

Anti-trust  law. 
A  very  important  case  construing  an  anti- 
trust law  is  decided  in  Texas  to  the  effect  that 
illegal  combinations  restricting  trade  do  not 
include  all  contracts  restricting  trade,  and  that 
a  combination  of  insurance  companies  to  make 
uniform  rates  is  not  prohibited.    (Tex.)  488. 

Seduction. 
•Seduction  accomplished  on  promise  of  mar- 
riage, conditioned  on  preirnancy  resulting,  is 
not  within  a  statute  making  seduction  under 
promise  of  marriage  a  crimmal  offense.  (Or.) 
840.  * 

22L.R.A. 


Profanity. 
The  doctrine  that  profane  swearing  is  not  a 
common  nuisance,  unless  it  is  heard  by  citi- 
zens and  the  utterance  is  of  an  offensire  and 
annoying  character  is  applied  in  a  case  which 
holds  that  an  indictment  is  insufficient,  where 
it  charges  merely  that  the  profanity  was  on 
the  public  streets  "  to  the  evil  example  and  to 
the  common  nuisance  of  the  good  citizens  of 
the  state."    (Pa.)  858. 

Place  of  crims. 

The  offense  of  shooting  at  another  is  hdd 
committed  in  Georgia,  where  the  shot  is  fired 
from  South  Carolina  and  strikes  the  water 
near  a  boat  on  the  Savannah  river  within  the 
limits  of  Georgia.    (Ga.)  248. 

The  place  of  sale  of  intoxicating  liquors  sent 
by  express  C.  O.  D.  on  a  postal  card  order  ii 
held  to  be  the  place  where  it  was  delivered  to 
the  carrier.    (W.  Va.)  430. 

See,  as  to  Sunday  law,  eupra^  L 
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Abstmetss  liability  of  offlcers  for  defects  In 

abstracts  of  title  W 

Air;  eaaemeots  of,  see  Easbhentb. 

Aliens;  effect  of  marriage  on  wife's  status  as 
an  aliens— the  ancient  doctrine;  under 
modem  statutes  i4B 

i;  liability  of  owner  for  trespass  of 
catt]e:-^eDeral  liability  for  treepasslng 
•toclc;  from  hlcrbway;  driving  cattle  on 
land  of  another:  lack  of  division  fences; 
removal  of  division  fence;  defects  In  par- 
tition fence;  liability  for  trespass  of  stock 
of  third  party;  as  between  owner  and 
keeper  66 

See  Faoiors. 
i;  liability  on  official  bond  for  loss  by 
bank  failure  449 

Bills  and  notes;  liability  of  maker  or 
drawer  on  raised  negotiable  paper  087 

Blasphemy;  blasphemy  and  profanity  as 
crimes:— rl.)  definitions:  (XI.)  indictable 
at  common  law;  (IIL)  constitution  of  the 
offenses;  (rv.)  the  indictment;  (V.)  state 
statutes:  (YI.)  constitutionality  of  stat: 
utes;  (YII.)  English  decisions  863 

Bcmd;  liability  on  official  bond  for  loss  of 
money  by  theft  or  bank  failure  449 

Carriers;  right  of  passenger  to  seat;  when 
seat  Is  refused  269 

Rights  of  a.person  riding  on  pass  or  contract 
for  free  passage:— stockbroker;  drovers' 
pass;  aiming  risk;  express  agents,  news 
boys,  and  the  like:  complimentary  or 
gratuitous  pass  7M 

Right  of  railroad  company  to  make  a 
charge  for  detention  of  its  cars  by  con- 
signees 680 

CSieeks.   See  also  Lhotation  or  Aoxzokb. 
Release  of  indorser  of.  by  delay  In  present- 
ing it:— unreasonable  delay;  reasonable 
delay  785 

CSitlsensliip*   See  Alixnb. 

CSommon  law;  adoption  of,  in  the  United 
States:— general  rules;  effect  of  English 
decisions;  oonstitutlonal  and  statutory 
adoption;  what  constitutes  the  common 
law  adopted;  adoption  in  particular  mat- 
ters; as  to  remedies;  limitation  of  the 
adoption;  In  the  United  States  courts  and 
territories;  in  criminal  matters;  adoption 
of  British  statutes;  repeal  of  English  stat- 
utes 60 

Constitational  law.  See  also  Sunday. 
ConstitutionaUty  of  statute  legalizing  an 
invalid  private  contract:— under  federal 
constitution;  retroactive  laws  and  vested 
rights;  due  process  of  law;  application  of 
the  rules  to  acknowledgments;  applica- 
tion of  the  rules  to  contracts  unenforce- 
able because  usurious;  conflict  with  Ju- 
dicial power;  rights  of  third  persons 
cannot  be  impaired  8 

82  L.  R.  A. 


Contracts.   See  also  OommTunovAX*  Law. 
Is  a  subscription  contract  Joint  or  several: 
—in  general;  in  which  there  is  a  promisee; 
effect  of  agreements  among  subscribers 
and  their  relation  to  each  other  80 

Undelivered  deed  as  memorandum  to  satis- 
fy Statute  of  Frauds  278 
Validity  of  contracts  of  sale  in  restraint  of 
trade  without  limitation  of  place:- re- 
straint unlimited  as  to  time  and  place;  di- 
visibility of  contract  in  general  restraint 
of  trade;  restriction  as  to  time  but  not  as 
to  place;  as  to  publications;  secrets  of 
trade,  compounds,  and  medicine;  pa- 
tented articles;  contracts  of  purchase        078 

Corporations;  preferences  among  creditors 
given  by  insolvent  corporations:- in  gen- 
eral: preferences  prohibited;  stockhold- 
ers as  preferred  creditors:  directors  and 
officers  as  preferred  creditors;  preferences 
by  legal  proceedings;  remedies;  English 
decisions  8Ce 

Presumption  as  to  incorporation:— in  civil 
cases;  in  criminal  cases  276 

Courts;  power  of,  to  provide  the  necessary 
places  and  equipments  for  their  business  886 

Covenants;  of  married  women,  see  Estop- 
pel. 

Criminal  law.   See  Blasphbict. 

Deeds.   See  also  Ck)irrRA0xs. 

Estoppel  of  married  women  by,  see  Bbtop- 

PBIj. 

Demnrragfe.   See  Cabbibbs. 

Due  process.  See  Conhtjtutionaii  Law. 

Easements ;  American  law  as  to  easements 
of  light,  air,  and  prospect:— general  doc- 
trine: riiftht  of  prospect;  implied  grants: 
Implied  easement  of  tenant;  express 
grant  or  reservation  of  such  easements; 
enforcement  of  right ;  right  to  light  and 
air  for  public  highway  688 

English  statutes.   See  Common  Law. 
Entireties ;  tenancy  in,  see  Husbaitd  ahd 
Wits. 

Estoppel ;  of  landowner  by  allowing  record 
title  to  remain  in  another:— sale  by  record 
owner ;  giving  credit  to  one  having  rec- 
ord title;  notice  to  one  dealing  with  the 
land  280 

Effect  of  covenants  of  married  women  and 
their  estoppel  by  deed  or  mortgage:— lia- 
bility on  covenant ;  estoppel  by  recitals : 
estoppel  by  covenant  against  acquiring 
superior  title :  conveyance  without  cove- 
nant by  wife;  operation  and  effect  of 
conveyance  770 

llvidence;  presumption  as  to  incorporation: 
—In  civil  cases:  in  criminal  cases  276 

Presumption  of  innocence  in  habeas  corpus 
proceeding  878 

678 
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Factors;  reservation  of  title  In  liaflments 
for  sale*  as  affninst  creditors  of  bailor  and 
bailee:— conditional  sales  of  ffoods  to  be 
rosold;  consign  moot  8S0 

Fences ;  sufficiency  of :— In  ireneral ;  descrip- 
tion of  fence  required ;  effect  of  contract  106 

Food ;  implied  warranty  on  sale  of,  see  Saud. 

Habeas  corpus ;  presumption  of  innooenoe 
in  habeas  corpus  proceedin$r8  678 

Hig^hways ;  right  to  light  and  air  from,  see 
Easements. 
Rights  of  children  to  protection  against 
dangerous  conditions  of :— In  general;  stat- 
utes requiring  simply  safety  fortravelers: 
absence  of  statutory  rules  861 

Personal  liability  of  highway  officers  for 
negligence:— (1)  nature  of  their  office ;  (2) 
capacity  In  which  liable;  (8)  duties  re- 
quired of  them ;  (4)  ministerial  duties;  (6) 
foundation  of  liability ;  (6)  principles  ex- 
empting from  liability;  (a)  general;  (b) 
error  of  judgment ;  (e)  matters  of  discre- 
tion; (d)  necessity  of  funds;  (e)  order  of 
the  court;  (7)  necessity  of  notice;  la)  to 
officers;  (b)  to  landowners ;  f8)  principles 
sustaining  liability;   (9)  state  decisions; 

(10)  for  acts  of  predeceasors  or  successors; 

(11)  for  acts  of  employes;  (12)  adjoining 
towns;  aS)  canals;  (U)  criminal  liability  824 

Husband  and  wife;  estoppel  of  wife,  see 

ESTOPPBIi. 

Husband^s  negligence  as  bar  to  recovery 

for  wlfe^s  personal  injuries  460 

Tenancy  by  the  entireties  in  personal  prop- 
erty 684 
Inlkntss  right  of,  on  highways,  see  Hiqh- 

WAT8. 

Zijunction ;  against  trespass  to  cut  timber 
— oonservatism  of  oourt  as  to  such  relief; 
lack  of  remedy  at  law;  adequate  remedy 
at  law:  multiplicity  of  suits;  question  of 
possemon  or  title;  preventing  waste 
pending  litigation ;  statutory  provisions; 
allegation  of  irreparable  injury;  inter- 
ference with  oontraot  rights  233 
To  restrain  ooUeotion  of  illegal  taxes:— gen- 
eral doctrine  against;  foundation  of  Ju- 
risdiction; practical  operation  of  princi- 
ples; (a)  recognized  heads;  (b)  mere 
iilegaUtyt  Irregulaiity,  etc.;  (C)  adequate 
remedy  at  law ;  (d)  necessity  of  payment, 
etc.,  of  tax  due;  relief  granted ;  (a)  multi- 
plicity of  suits;  (b)  irreparable  injury; 
(c)  inadequate  legal  remedy;  (d)  cloud 
upon  title :  special  state  doctrines ;  fraud; 
personal  tax ;  estoppel ;  set-off                   8B8 

Innocence;  presumption  of,  see  Habbas 
Ck)Bn7S. 

Insolvency ;  for  preferences  by  insolvent 
corporations,  see  Oobpobations. 

Insurance;  validity  of  oral  contract  fon— 
in  general;  validity  of  such  contract  as- 
sumed; charter  or  statutory  provisions; 
contract  to  insure;  agreement  to  renew 
or  extend  policy;  contract  incomplete; 
superseded  by  written  contract;  English 
decisions;  presumption  as  to  agent^s 
powers  768 

liandlord  and  tenant ;  tenant*8  easement 
of  light  and  air,  see  Easements. 
Bights  and  liabilities  of  tenant  on  destruo- 
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tion  of  leased  building:— right  of 
Bion  of  rooms;  poeseasion  of  building; 
continuance  of  rent  for  apartments  and 
rooms;  continuance  of  rent  for  building; 
rent  ceasing  by  terms  of  lease;  abatement 
of  rent  by  surrender  of  premises;  liabllitj 
of  tenant  to  rebuild;  statutes 

Larceny ;  as  affecting  liability  on  official 
bond 

Iieg^lature  l  power  of  governor  as  to  ad- 
journment of 

Idbel  and  slander ;  by  defamatory  words 
in  pleading 
Privilege  of  witness  as  to  defamatory  testi- 
mony:—in  general;  English  cases:  affida- 
vits and  depositions 

XAght  X  easement  of,  see  Basbmerts. 

liimitation  of  actions;  statutes  applicable 
to  bank  checks:  certified  checks 

Master  and  servant ;  liability  of  railroad 
company  to  employ^  for  injuries  received 
In  line  of  duty  from  defective  track 
owned  by  another 
Assumption  by  volunteer  of  the  risks  of 
service:- in  general:  liability  to  minor 
volunteer  assisting  by  request  of  one  In 
authority;  persons  with  interest;  persons 
not  volunteers;  servant  volunteer 

Neg^li^ence.   See  Husband  akd  Wirs. 

Neg^Otiable  paper*   Bee  Bills  and  Notes. 

Partnership ;  tax  on,  see  Taxes. 

Patents ;  for  restraint  of  trade  in  patented 
articles,  see  (Contracts. 

Personal  property ;  tenancy  by  entireties 
^^ 

Pews.   See  Bslioioub  Soczsimi 

Profknity.   See  BiiASpheict. 

Prospect ;  easement  of,  see  Basxmenxo. 

Proxy.   See  Signatubb. 

Railroads ;  liability  of  railroad  company 
for  aoddent  caused  by  wrongful  act  of 
stranger 

Selii^ous  corporations ;  rights  of  pew- 
boldersr— (IJ  The  nature  of  their  right 
and  title;  (a)  English  doctrine;  (b)  United 
States  doctrine;  (c)  in  Pennsylvania;  (d) 
oonditions  attached;  (IL)  rights  of  tbs 
parish  or  society;  (III.)  rights  of  the  pew- 
owner;  (a)  compensation  upon  removal; 
(h)  action  for  disturbance;  (lY.)  free 
church;  (Y .)  attachment;  (VI.)  asuessment 
and  taxation;  (VIL)  relief  under  the  Bng- 
lishlaw 

Reservation  x  of  easement  of  Ught  and  atr« 
see  KASBMBwra 

Sale.   See  also  Faoiobb. 

Implied  warranty  of  fitness  of  property 
bought  for  special  purpose:— general  prin-  - 
dples;  contract  executed  and  executory; 
manufacturer;  depreciation  of  article^ 
latent  defects:  knowledge  of  purpose, 
effect  of  inspection:  articles  of  food,  etc; 
provisions  of  the  state  codes  and  statutes; 
English  doctrine  Ul 

Passing  of  title  to  property  by  delivery 
thereof  to  a  carrier  for  transportation  to 
consignee  or  vendee:— question  of  law  or 
fact;  (a)  between  buyer  and  seller;  drtiv* 
ery  to  designated  csrrler;  effect  of  ship- 
per's luistake  or  negligence;  effeet  of 
fraud:  the  shipment,  and  not  the  loadings 
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the  important  fact;  Cb)  between  consignor 
and  consignee;  oonsUrnment  to  satisfy 
debt;  consignment  for  sale;  shipment  to 
one  whose  money  paid  for  the  goods; 
shipment  by  agent  to  prlncipa);  consign- 
ment without  condition ;  (o)  conduct  in- 
dicating an  Intention  to  retain  title; 
consigning  to  shipper^  agent;  agreement 
to  deliver  at  designated  place:  bill  of  lad- 
ing; making  goods  deliverable  to  con- 
signor's order;  blil  of  lading  in  name  of 
consignee;  draft  against  bill  of  lading; 
special  contracts  or  courses  of  dealing; 
Imposition  of  conditions;  (d)  sufficiency  of 
change  of  possession  as  regards  creditors; 
(e)  place  where  sale  is  consummated; 
goods  sent  O.  O.  B.;  (f )  effect  of  receipt 
by  carrier  to  satisfy  Statute  of  Frauds; 
(g)  right  to  maintain  action;  owner  may 
sue;  right  of  consignor;  suit  by  consignee; 
admiralty  suits 

deerets;  for  restraint  of  trade  In  secret  pro- 
cess, see  OOBTRAOXB. 

CUpUhture;  by  proxy:— (1)  signature  written 
by  another;  lOJ  to  a  deed  or  mortgsge;  (M 


€& 


to  notes,  contracts,  and  bonds;  (e)  to  writs 
and  notices;  (d>  to  wills;  (2)  guiding  the 
hand  of  subscriber;  (8)  printed  signature 
or  stamp  207 

By  mark;  wills  attesting  by  mark;  deeds, 
notes,  and  contracts  signed  or  attested  by 
mark  870 

Statute  of  frauds*   See  Gostraois. 

Statutes;  'or  English  statutes,  see  Commov 
Law. 

Svbeeriptloiu   See  Ooktbaots. 

SimcUiy;  coDstitutlonaUty  of  Sunday  laws      7S1 

Tazee;  iojunotion  against,  see  iMJUNcnoir. 
Tax  on  partnership  property;  as  rei.'ards 
place  of  taxation;  set-off  for  debts;  Joint- 
stock  association;  name  in  which  the  as- 
sessment Is  made;  dissolution  477 

Timbers  injunction  against  trespass  to  cut> 
see  iNjuNonoH. 

Trespaee*   See  Anzmaxs;  Injunction. 

V<ilimteer«   See  Mastvb  and  Sbbvant. 

Warranty.   SeeSALv. 

Willet  signature  by  mark;  signing  will;  a^ 
testing  will  by  mark 

Wttneee*  SaeLiiuDiAMsSLAM]) 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precedes  this.) 


ABSTRACTS. 

1.  A  cierk  is  DOt  liable  for  want  of  skill  o^ 
honest  errors  of  judgment  in  making  an  ab- 
stract of  title  ana  certifying  to  the  result,  al- 
though be  received  25  ceots  therefor,  where 
it  is  not  his  duty  to  make  such  search,  but  he 
•erroneously  supposed  that  ii  was,  and  he  was 
neither  a  lawyer  nor  engaged  in  the  business 
of  making  such  abstracts.  MaUory  v.  Fergu- 
son (Kan.)  99 

2.  It  is  not  part  of  the  official  duty  of  a 
clerk  of  the  district  court  of  Kansas  to  make 
and  certify  to  searches  of  the  records  in  his 
office  for  Judgments,  liens,  or  suits  pending 
affecting  the  title  to  real  property.  Id. 

8.  It  will  not  be  presumed,  in  the  absence 
•of  evidence,  that  a  clerk  whose  duty  it  was  not 
to  make  abstracts  of  title,  and  who  was  not  a 
lawyer  nor  engaged  in  the  business  of  making 
abstracts,  agrmi  to  make  a  careful  search  and 
correctly  certify  as  to  the  condition  of  the 
title,  merely  because  he  signed  a  certificate  to 
an  abstract  of  the  title  and  received  25  cents 
therefor.  Id, 

Notes  and  Briefs. 

Abstracts ;  liability  of  officers  for  defects  in 
abstracts  of  title.  99 

ACCOUNTS.    See  Wills,  11. 

ACCRETIONS.  See  Watebs,  4,  5,  Notbs 
AND  Briefs. 

ACTION  OR  SUIT. 

1.  No  formal  rescission  of  the  contract  is 
necessary  before  bringing  an  action  for  dam- 
ages in  obtaining  property  from  an  intoxicated 
persDU  at  an  inadequate  price.  Baird  v. 
Hotoard  (Ohio)  846 

2.  An  emplov6  wrongfully  dismissed  from 
scl^ce  in  breach  of  the  contract  of  hiring  can- 
not maintain  an  action  for  unearned  wages  as 
such,  although  he  holds  himself  in  readiness 
to  perform  his  part  of  the  contract ;  but  his 
-action  must  be  for  breach  of  the  contract. 

Olmatead  v.  BaeJi  (Md.)  74 

8.  One  dismissed  from  service  in  breach  of 
a  contract  to  employ  him  for  one  year  at  a 
certain  sum  per  week,  payable  weekly,  can 
maintain  but  one  action  for  the  breach,  and 
will  not  be  permitted  to  maintain  a  separate 
action  for  each  weekly  installment  as  it  falls 
due.  Id. 

4.  Previous  employment  of  a  special  judge 
to  whom  a  case  is  sent  on  change  of  venue,  as 
counsel  for  one  of  the  parties  in  a  similar  pro- 
ceeding, this  not  being  a  statutory  cause  for 
change  of  venue,  does  not  make  it  necessary 
to  grant  a  second  change,  where  but  one 
change  is  allowed  by  statute  for  any  statutory 
cause.  Shoemaker  v.  South  Bend  Spark- 
Arrester  Co.  (lud.)  832 
22  L.  R.  A. 


6.  Other  tenants  who  caused  the  damages 
are  not  necessary  parties  to  an  action  by  ten- 
ants against  a  landlord  for  interference  with 
the  enjoyment  of  the  premises,  where  the  time 
for  enjoyment  has  passed  and  the  only  relief 
that  can  be  granted  is  by  way  of  damages. 
Case  V.  Minot  (Mass.)  686 

6.  A  mortgagee  residing  in  the  state  who 
owns  and  has  in  his  possession  a  note  for 
$1,700  secured  by  a  mortgage  upon  real  estate 
in  the  state,  and  who  pretends  to  transfer,  by 
merely  iodorsine  his  name  thereon,  but  with- 
out actually  delivering  the  same,  such  note 
and  mortgage  to  his  father  in  another  state, 
without  any  demand  being  made  upon  him  to 
do  so,  ostensibly  to  secure  $450  and  interest 
for  prior  l)orrowed  money,  but  really  for  the 
purpose  of  evading  the  payment  of  taxes 
justly  due  the  state,  cannot,  in  an  action 
brought  in  the  name  of  the  father  upon  such 
note  and  mortgage,  have  any  recovery  in  the 
name  of  his  father  or  otherwise  on  any  part  of 
the  note  or  mortgage  beloaging  to  him,  be- 
cause of  his  acts  in  evading  the  taxes  and 
thereby  defrauding  the  revenues  of  the  state. 
Sheldon  v.  Pruesenor  (Kan.)  709 

Notes  and  Bbiefs. 

Action;  remedy  for  wrongful  discharge  of 
employl.  74 

ADJOURNMENT.  See  Courts,  5;  Legis- 
lature. 

ADVERSE  POSSESSION. 

1  A  conveyance  of  a  pew,  sufficient  in 
every  respect  to  convey  real  estate  except  in 
the  want  of  seals  or  words  calling  for  seals,  is 
a  basis  of  adverse  possession,  if  the  grantees 
occupied  under  it,  believing  their  title  good. 
Aylward  v.  O'Brien  (Mass.)  306 

2.  The  possession  of  real  estate  by  one  who 
enters  under  an  agreement  to  purchase  from 
the  owner,  but  without  paying  the  considera- 
tion price,  cannot  be  adverse  until  he  repudi- 
ates the  seller's  title  and  asserts  his  own  title 
to  the  property.  Sprattv.  LivingMton  {Fi&.)  453 

AGISTMENT.    8ee  Liens. 

AIR.    See   Easements,  2,  6,  Notes  and 
Briefs. 

ALIENS.    See  also  Expatriation. 

1.  The  relation  of  husband  and  wife  is  not 
inconsistent  with  one  being  a  citizen  and  the 
other  an  alien.  ComitU  v.  Parkerson  (0.  C. 
E.  D.  La.)  148 

2.  A  woman  citizen  of  the  United  States 
who  never  intends  to  leave  the  country,  and 
never  in  fact  does  leave  it,  does  not  become 
expatriated  and  an  alien  by  marriage  with  a 
subject  of  Italy  who  previous  to  his  marriage 
has  settled  in  the  Uniied  States  without  intent 
to  return  to  Italy,  but  who  has  never  taken 
any  steps  toward  naturalization.  Id. 
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KOTEB  AND  BRtBFa. 

Aliens;  effect  of  marria/^  on  wife's  status 
as  an  alien;  the  ancient  doctrine;  under  mod- 
em statutes.  148 

ALTERATION  OF  INSTRUMENTS. 

bee  Bills  and  Notes.  1. 

ANIMALS.    See  also  Fences;  Liens. 

1.  The  owners  of  domestic  animals  are  liable 
at  common  law  for  damages  committed  by 
them  in  trespassing,  without  regard  to  the 
negligence  of  the  owners  in  permitting  them  to 
escape,  or  to  the  fact  of  enclosure,  or  lack  of 
enclosure,  of  premises  on  which  they  are  tres- 
passing.   Buipit  y.  Matthew  (IlL)  55 

2.  The  common-law  rule  as  to  the  duty  of 
the  owners  of  domestic  animals  to  keep  them 
from  trespassing  exists  in  Illinois,  under  the 
Act  of  1874,  except  in  districts  where  a  vote 
taken  under  the  statute  has  established  the 
contrary  rule,  although  for  a  long  period  of 
time  the  common-law  rule  was  rejected  in  that 
state  as  inapplicable  to  its  conditions.  Id, 

NOTBB  AND  BRIEFa. 

Animals;  liability  of  owner  for  trespass  of 
cattle:— general  liability  for  trespassing  stock; 
from  highway;  drivins:  cattle  on  lands  of  an- 
other; mck  of  division  fences;  removal  of 
division  fence;  defects  in  partition  fence;  lia- 
bility for  trespass  of  stock  of  third  party;  as 
between  owner  and  keeper.  55 

ANTI-TRUST   LAW.    See  Ck>NBFZRAG7, 
Notes  and  Bbiefs. 

APPEAL    AND    ERROR.      See    also 

COUNTIBS. 

1.  Permitting  witnesses  to  give  an  opinion 
as  to  the  amount  of  damage  inflicted  on  abut- 
ting pror>erty  by  the  construction  of  a  viaduct 
in  a  street  is  not  reversible  error,  where  the 
Jury  is  instructed  that  the  damage  will  be  the 
diflference  in  the  value  of  the  property  before 
such  construction  and  immediately  afterwards. 
Spencer  v.  Metropolitan  Street  R,  Oo,  (Mo.) 

668 

2.  No  writ  of  error  lies  to  the  Court  of  Ap- 
peals of  Maryland  from  a  decision  of  the  cir- 
cuit court  on  an  appeal  from  the  judgment  of 
a  justice  of  the  peace.    Jtidefind  v.  S^te  (Md.) 

721 

8.  The  jurisdiction  of  the  Supreme  Court  of 
Wisconsin  under  the  Constitution  being  ap- 
pellate only,  except  in  specified  cases,  a  statute 
attempting  to  make  it  the  duty  of  that  court 
to  examine  and  review  the  evidence  preserved 
by  bill  of  exceptions,  and  give  judgment  ac- 
cording to  the  right  of  tbe  case,  regardless  of 
the  decision  by  the  court  below, upon  questions 
of  fact  as  well  as  of  law,— is  unconstitutional. 
KlHn  V.  VaUriue  (Wis.)  609 

4.  Tbe  provision  of  Fla.  Act  of  May  11, 
1898,  chap.  4180,  that  all  appeals  in  chancery, 
whether  from  final  decrees  or  interlocutory 
orders,  must  be  taken  within  six  months  after 
the  entry  of  the  decree  or  order  appealed  from, 

22L.aA. 


has  no  retroactive  effect,  but  applies  only  to 
decrees  and  orders  entered  after  the  Act  took 
effect,  which  was  Aug.  1,  1898,  or  sixty  daya 
after  the  final  adjournment  of  the  Legislature. 
Sammie  v.  BenneU  (Fku)  4a 

5.  An  appeal  from  a  decision  in  quo  warranta^ 
will  not  be  dismissed  because  the  appellant 
pending  the  appeal  has  been  removed  from 
offloe  for  insubordination  in  taking  the  appeal. 
State,  Rylandi,  v.  Pinkerman  (Conn.)         65S 

6.  A  motion  to  strike  out  plaintiiTs  testi- 
mony is  waived  if  defendant  proceeds  to  inlro> 
duce  evidence.  Mantrfacturen*  Aed.  Indem- 
nity Co,  V.  Dorgan  (C.  C.  App.  6th  C.)       620 

7.  Exceptions  taken  during  the  trial  to  the 
mlines  of  the  trial  court  may  be  settled  and 
saved  in  accordance  with  Id.  Rev.  Stat  g  4426, 
or  they  may  be  settled  after  the  trial,  in  ac- 
cordance with  §  4480.  or  in  the  statement  on 
motion  for  a  new  trial,  and  when  so  settled 
and  saved  will  be  reviewed  by  the  supreme 
court  on  appeal  Rumpel  y.  Oregon  Short 
Line  AU.jf.R.  Co.  ad.)  725^ 

8.  A  transcript  of  judicial  proceedings^ 
which  is  not  made  a  part  of  the  bill  of  excep- 
tions, cannot  be  considered  on  appeal,  al- 
though an  offer  of  it  in  evidence  is  recited. 
Shoemaker  y.  South  Bend  Spark- Arreeter  Co, 
(Ind.)  88» 

9.  The  findings  of  the  trial  court  should  re- 
ceive such  construction  as  will  uphold,  rather 
than  defeat,  its  judgment  thereon.  Breeu  v. 
Brooke  (Cal.)  255 

10.  The  finding  of  a  referee  affirmed  by  the 
trial  court  is  conclusive  as  to  whether  or  not 
an  attempted  amendment  of  the  confession  of 
faith  of  a  religious  society  was  so  radical  as  to 
destroy  the  identity  of  the  church,  unless  clear 
error  in  the  finding  is  pointed  out.  Sddichier 
y.  Keiter  (Pa.)  161 

11.  A  verdict  that  facts  do  not  sustain  a 
charge  of  negligence  cannot  be  disturbed  on 
appeal.     Qibeon  v.  Huntington  (W.  Ya.)    561 

12.  Error  in  sustaining  excf'ptions  to  por> 
tions  of  an  answer  is  immaterial,  if  the  aver- 
ments excluded  could  not  have  changed  the 
result.    Smith  v.  MeDou>eU  (Ul.)  893 

18.  Befusal  to  allow  answers  by  witnesses ia 
not  prejudicial  error,  if  no  possible  answers 
could  have  been  substantially  material.  Bast 
Tennessee,  V.  A  Q,  R,  Co.  v.  Kane  (Ga.)    815 

14.  The  exclusion  of  evidence  of  payment 
of  a  third  person's  claim  as  an  admission  of 
liability  is  not  ground  for  reversal,  where  it 
does  not  appear  that  it  was  against  tbe  evi- 
dence to  hold  that  it  was  a  mere  purchase  of 
peace.     CoUburn  v.  Oroton  (N.  H.)  763^ 

15.  It  is  reversibleerror  to  instruct  tbe  jury 
in  a  proceeding  to  establish  a  will,  that  if  from 
the  whole  evidence  "  it  is  left  uncertain  wheth- 
er or  not  the  testator  was  of  sound  mind,  then 
it  is  left  uncertain  whether  a  person  of  sound 
mind,  within  the  meaning  of  our  statute,  has 
made  the  will,  and  the  will  should  not  be  sus- 
tained," although  preceded  by  an  intimation 
that  the  proponent  has  the  burden  of  estab- 
lishing the  will  by  only  a  fair  preponderance 
of  evidence,  and  followed  by  a  statement  that 
to  defeat  the  will  because  of  insane  delusions 
they  should  be  established  by  "a  fair  prepon« 
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derance   of   evldeDce."    Be  Barber's  Estate 
(Conn.)  90 

16.  To  instruct  the  Jury  that  the  burden  ia 
on  the  proponents  of  a  will  to  establish  the 
testator's  sanity,  and  that  they  must  fail  if  at 
the  close  of  the  evidence  "the  scales  stand  even- 
ly balanced/'  without  instructing  as  to  the 
legal  presumption  of  sanity,  is  reversible  error. 

2<L 

APPORTIONMENT.  See  Courts,  7; 
Election  Districts,  Notes  and 
Bbiefs. 

ARCHBISHOP.    See  Pew,  d. 

ARREST. 

1.  A  warrant  in  the  hands  of  a  marshal  or 
sheriff  will  not  Justify  a  deputy  who  does  not 
have  possession  of  it,  in  making  an  arrest, 
where  the  statutes  require  the  warrant  to  be 
exhibited  on  request  to  the  person  arrested. 
Cabell  V.  Arnold  (Tez.)  87 

2.  A  misrecital  of  the  hour  of  meeting,  in  a 
warrant  of  arrest  of  absent  members  of  a 
board  of  commissioners,  which  could  mislead 
no  oue,  will  not  impair  the  validity  of  the 
warrant  State,  Bylands,  v.  JPinkennan 
(Conn.)  658 

Koteb  akd  Briefs. 
Arrest;  right  to  make  without  warrant.    87 

ASSAULT.    See  Courts,  & 

ASSEMBLY.    See  Election  Districts. 

ASSESSMENT.    See  Injuhction,  15. 

ATTACHMENT^  See  Attorneys,  1; 
Levy  and  Seizure,  8,  Notes  and 
Briefs. 

ATTORNEY-GENERAL. 

The  attorney-general  can  properly  in- 
stitute proceedings,  under  Mass.  Stat.  1892, 
chap.  889,  to  require  a  railroad  company  to 
issue  mileage  tickets  and  receive  those  of  other 
companiea,  since  it  is  not  a  proceeding  in 
equity,  but  rather  a  petition  for  a  writ  of  man- 
damus in  a  matter  concerning  the  public. 
Attorney  Oeneral  r»  (M  Colony  B,  Co,  (Mass.) 

112 

ATTORNEYS. 

1.  Attorneys  who  have  abused  the  process 
of  the  court  by  causing  a  writ  of  attachment 
known  to  them  to  be  utterly  void  to  issue  for 
the  purpose  of  obtaining  custody  of  the  books 
and  private  papers  of  the  defendant,  for  the 
purpose  of  toundinj^  subsequent  proceedings 
upon  them  and  for  inquisitorial  purposes,  will 
be  compelled  to  surrender  such  boolLs  and  anv 
copies  containing  evidence  taken  from  sucn 
books  and  papers,  and  to  make  proof  that  they 
bave  surrendered  the  whole  so  that  it  may  not 
be  used  by  them  or  any  one  else.  Bosent/ial  v. 
Muskegon  Cirouit  Judge  (Mich.)  698 

2.  A  tax  upon  the  exercise  of  the  profession 
of  a  lawyer  is  not  unconstitutional  as  impair- 
log  the  obligation  of  a  contract.  Odlin  v. 
Woodruff  (Fla.)  699 

22  L.R  A. 


BAILMENT.    See  Factors^  Notes  and 
Brcefs. 

BALLOTS.    See  Voters  and  Elections. 

BALL  PLAYER.    See  also  Custom,  8. 

The  ordinary  skill,  knowledge,  and  effi- 
ciency of  base-bnll  players  is  all  that  is  required 
of  a  player  under  a  contract  of  hiring  for  a 
definite  time,  which  is  silent  as  to  the  degree 
of  skill  to  be  possessed.  Baltimore  Base  Ball 
<Jb  E.  Co.  V.  Pickett  (Md.)  690 

BANKS.    See  also  Bills  and  Note3,  L 

Notes  and  Briefs. 

Banks;  liability  on  official  bond  for  lo'-s  by 
bank  failure.  449 

BARBERS.     See  Cokstitutional  Law, 
8,  15. 

BILLS  AND  NOTES.    See  also  Checks. 

1.  A  bank  which  issues  to  a  confidential 
clerk  and  employ^  a  draft  upon  another  bank, 
upon  such  clerk's  representation  that  be  de- 
sires it  for  the  purpose  of  making  a  remit- 
tance, is  not  liable  to  a  bona  fide  holder  of  such 
draft  who  takes  it  after  it  has  been  raised  by 
such  cleric  to  a  larger  amount,  for  the  increased 
amount,  since  such  clerk  does  not  in  raising  it 
act  for  the  bank  or  in  bis  capacity  as  clerk. 
Exchange  Nat.  Bank  v.  Bank  of  Little  Bock 
(C.  C.  App.  8th  C.)  686 

2.  A  drawer  of  a  draft  or  note  complete  In 
itself,  but  in  such  form  as  to  be  easilj  altered 
without  attracting  attention, is  not  liable  for 
the  amount  to  which  it  is  aft^^rwards  fraudu- 
lently raised  by  a  third  person  without  his 
knowledge  or  authority,  even  to  an  innooent 
purchaser,  since  it  \»  not  his  negligence,  but 
the  crime  of  the  forger,  that  is  the  proximate 
cause  of  the  loss.  Id. 

Notes  and  Briefs. 

Bills  and  notes;  liability  of  maker  or  drawer 
on  raised  negotiable  paper.  687 


Notes  and  Brief& 

Blasphemy;  blnsphemy  and  profanity  as 
crimeb:— (I.)  definitions;  (II.)  indictable  at 
common  law;  (III. )  constitution  of  the  offenses; 
(IV.)  the  indictment;  (V.)  state  statutes;  (VI.) 
constitutionality  of  statutes;  (VII.)  English 
decisions.  S58-U60 

BOARDS.    See  also  Parliamentary  Law, 
4. 

1.  The  specification  of  certain  objects  in  a 
notice  of  a  meeting  of  a  board  of  aldermen 
does  not  exclude  action  upon  any  others  which 
are  wiihin  the  range  of  its  general  powers. 
State,  Bylands,  v.  Pinkerman  (Conn.)  068 

2.  Want  of  notice  to  rightful  commimioners, 
of  the  meeting  of  a  pretended  board,  is  fatal 
to  action  by  the  latter  without  a  quorum  of 
legal  members.  Id, 
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BONDS. 

1.  The  loss  of  money  deposited  by  a  clerk 
of  court  in  a  bank  of  reputed  solvency,  actini? 
as  a  prudent  man  would,  will  not  make  him 
liable  on  his  bond  to  pay  over  moneys  that 
come  into  his  hands.  Wilson  ▼.  People, 
Pueblo  dhA,V.  R  Co.  (Colo.)  449 

2.  A  bond  given  by  an  officer  does  not  ex- 
tend the  obligation  imposed  on  him  b^  law, 
unless  by  force  of  constitutional  or  legislative 
provisions;  but  his  duty  and  liability  as  to 
moneys  coming  into  his  hands  are  measured  by 
the  law  of  bailment.  IcL 

Notes  ajh)  Bribfs. 

Bond;  liability  on  official  bond  for  loss  of 
money  by  theft  or  bank  failure.  449 

BOUNDARY.    See  also  Courts,  8. 

A  person  in  a  boat  on  the  Savannah 
River,  within  80  yards  of  the  Georgia  side, 
at  a  point  where  the  river  is  at  least  175  yards 
wide,  is  prima  facie  in  the  state  of  Georgia. 
Bimpwm  v.  State  (Ga.)  248 

BRIDGE.  Bee  also  Waters,  Notes  akd 
Briefs. 

A  railroad  company  is  not  liable  for  obstruc- 
tions in  the  channel  or  open  space  under  a 
drawbridge  over  a  navigable  stream,  which  the 
company  has  constructed  properly  and  under 
lawful  authority',  if  the  obstructions  are  not 
caused  by  any  mstrumentality  or  fault  of  the 
company.  jPensacola  db  A*  B,  Co,  v.  Hper 
(Fla.)  8G8 

BUILDINGS.    See  also  Easements,  4, 5. 

1.  An  ordinance  requiring  the  owner  of  a 
dangerous  or  insecure  wall  or  building:  to 
make  it  safe  within  twelve  hours  after  notice 
does  not  apply  to  a  building  which  is  safe  for 
tne  purpose  of  commerce  and  trade,  but  falls 
by  reason  of  the  large  quantities  of  water 
thrown  into  and  upon  it  in  extioguishing  a  fire, 
while  it  is  stored  with  stationery  by  a  tenant, 
thus  putting  it  to  an  extraordinary  strain. 
Woodruff  V.  Bovien  (Ind .)  198 

2.  Keeping  a  building  in  a  populous  city 
safe  for  firemen  is  not  a  duty  of  the  owner  at 
common  law,  independent  of  any  statute  or 
ordinance.  Id, 

CARRIERS.  See  also  Attornby-Gex- 
BRAL;  Commerce,  1;  Damages,  3;  In- 
surance, 1;   Joint  Debtors;  Master 

AND  SeRTANT,  8. 

1.  The  wrongful  act  of  a  brakeman  in  kick- 
ing a  boy  off  from  a  train  in  rapid  motion  for 
failure  to  pay  his  fare  is  within  the  scope  of 
his  employment,  so  as  to  render  the  railroad 
com  pan  V  liable  for  the  act,  where  the  brake- 
man's  duties  included  the  assistance  of  the 
conductor  in  collecting  fares  and  ejecting  per- 
sons who  had  no  right  to  ride;  but  if  he  kicked 
the  boy  merely  for  the  purpose  of  injuring 
him,  and  not  with  the  purpose  of  ejecting  him 
from  the  train,  the  employer  is  not  liable,  amith 
▼.  LonisviOe  d  N.  B,  Co,  (Ky.)  72 

2.  A  railroad  company  is  not  liable  for  an 
22  L.  R.  A. 


injury  to  a  passenger  caused  by  the  grossly 
cnmmal  act  of  a  stranger  in  letting  off  tlie 
brakes  on  loaded  cars  standing  on  a  switch 
and  closing  the  switch,  which  had  been  left 
open  to  derail  the  cars  if  they  got  loose,  on 
account  of  the  cars  running  down  grade  and 
out  on  the  main  track  causing  a  collision, 
where  there  was  no  negligence  in  failin£  to 
discover  the  mischief  or  prevent  its  effect 
FredeHckB  v.  NorViern  C.  R  Go,  (Pa.)  806 
See  also  Master  and  Seryant,  8. 

8.  A  railroad  passenger  holding  a  first* class 
ticket  may  recover  damages  from  the  comi>aoy 
if  his  request  to  the  conductor  for  a  seat  in  a 
first-class  coach  is  met  by  an  explosion  of  pro- 
fane and  contemptuous  wrath,  and  he  is  com- 
pelled to  stand  although  passengers  in  the  car 
are  occupying  more  seats  than  they  are  entitled 
to.  LouiiviOe,  N.  0.  dtT.R  Co.  v.  Ftttierttm 
(Miss.)  259 

4.  One  who  accepts  a  free  pass  on  a  street 
railway,  with  a  printed  condition  that  the 
company  shall  not  be  liable  under  any  circum- 
stances, whether  by  negligence  of  agents  or 
otherwise,  for  injuries,  is  bound  by  that  condi- 
tion.   Muldoon  V.  Seattle  City  R  Co,  (Wash.) 

794 

5.  A  round-trip  ticket  **  tia  Burlington 
branch"  from  a  point  on  the  main  line  of  a 
railroad  to  a  point  on  the  branch  line,  with  the 
provision  that  it  is  *'  not  good  to  stop  off  eis 
route,**  is  subject  to  a  regulation  of  the  com- 
pany making  it  good  on  the  main  line  upon 
those  trains  only  which  connect  with  trains  on 
the  branch,  and  does  not  entitle  a  passenger,  on 
reaching  the  Junction  upon  his  return  trip,  to 
take  an  accommodation  on  the  main  line 
which  stops  at  his  destination,  but  which  be  is 
enabled  to  catch  only  because  it  is  late  and  by 
leaving  the  branch  train  while  it  stands  on  a 
Y  track  and  walking  to  the  depot,  although  he 
might  have  ridden  on  the  accommodation 
train  without  paying  any  more  for  his  ticket  if 
he  had  bought  separate  tickets  for  the  round 
trip  on  each  line,  and  although  by  taking  the 
accommodation  he  could  avoid  waiting  a  half 
hour  or  more  for  the  so-called  connecting 
train.  Pennsylvania  R  Co,  ▼.  Parry  (N.  J. 
Err.  Sb  App.)  251 

6.  A  statute  requiring  railroad  companies  to 
issue  mileage  tickets  and-  to  receive  those  of 
other  roads  in  payment  of  fare,  without  pro- 
viding any  fund  for  their  redemption,  or  mak- 
ing them  a  lien  on  any  tangible  property,  or 
putting  any  limit  on  the  number  of  them  which 
may  be  issued,  or  the  time  within  which  they 
must  be  used,  is  unconstitutional  as  an  appro- 
priation of  individual  property  to  public  use 
without  the  owner's  consent  and  without  legal 
provision  for  a  reasonable  compensation  there- 
for. Attorney- General  v.  Old  Colony  R  Co. 
(Mass.)  112 

7.  A  passenger's  standing  on  the  platform  of 
the  trail  car  in  a  moving  c{U)le  train,  in  accord- 
ance with  custom,  is  not  negligence  as  matter 
of  law,  in  the  absence  of  any  rule  of  the  com- 
pany against  it.  Muldoon  v.  Seattle  City  R 
Co.  (Wash.)  704 

8.  A  passenger  upon  a  street  car  approach- 
ing a  railroad  crossing,  which  has  stopped  75 
feet  away  from  the  crossing  and  again  started, 


Charities — Commsrcb. 


881 


is  under  no  duty  to  be  on  the  lookout  to  learn 
if  the  railroad  track  can  be  safely  crossed  and 
if  by  so  doing  he  can  see  an  approaching  loco- 
motive, to  jump  off, — especially  where  he  is 
crippled.     (TTooU  v.  Pittsburgh  dL.E.R.  Co, 

(Pa.)  eoa 

Of  g^ooda. 

9.  A  railroad  company  !n  the  carriage  of 
goods  is  subject  to  the  liability  of  a  common 
carrier,  and  must  answer  for  all  losses  not  oc- 
casioned by  the  act  of  Gk>d  or  the  public  ene- 
my, and  cannot,  in  Nebraska,  by  special  con- 
tract, limit  or  rtlieve  itself  from  this  liability. 
St.  Joseph  d  0,  I.  B.  Co.  ▼.  Palmfr  (Neb.)  835 

10.  Giving  lower  rates  for  transportation  of 
coal  to  a  manufacturing  company  than  to  a 
coal  dealer  is  not  undue  or  unreasonable  dis- 
crimination, in  violation  of  Pa.  Const.  1874, 
an.  17.  §  3,  or  of  the  Act  of  1883,  which  further 
specifies  that  the  equality  of  rates  required  shall 
be  for  **a  like  service  for  the  same  place,  upon 
like  conditions,  and  under  similar  circum- 
stances," where  the  manufacturing  company 
consumes  the  coal  in  creating  products  which 
furnish  a  large  amount  of  additional  transpor- 
tation to  the  carrier, — and  especiallv  where 
the  carrier  was  bound  to  give  such  company  the 
lower  rate  by  a  contract  made  years  before  the 
coal-dealer  began  business.  Hoover  v.  Fenn- 
sylvania  B,  Co,  (Pa.)  263 

11.  A  manufacturing  company  violates  its 
right  to  accept  lower  rates  for  the  transporta- 
tion of  coal  than  are  given  to  a  coal-dealer,  if 
it  sells  coal,  even  to  its  own  employes;  and 
the  carrier  on  notice  of  such  sales  must  charge 
such  company  the  same  rates  that  are  charged 
to  coal  dealers.  Id, 

12.  Notice  by  a  carrier  of  special  rates  to 
other  shippers  entitled  thereto  by  difference  of 
conditions  need  not  be  given  to  regular  ship- 
pers in  order  to  protect  the  carrier  from  the 
charge  of  unreasonable  discrimination.         Id. 

18.  A  reasonable  charge  for  improper  delay 
in  unloading  cars  is  not  one  for  transportation, 
storage,  or  delivery  of  freight  within  Va.  Code 
1887,  §§  1202.  1203,  which  provide  that  no 
charge  other  than  that  provided  bylaw  shall 
be  made.  Norfolk  db  W.  B.  Co.  v.  Adams 
(Va.)  630 

14.  A  charge  to  a  consignee  of  $1  per  day 
after  three  days,  for  every  car  remaining  un- 
loaded after  notice  of  arrival,  is  not  unreason- 
able. 2d. 

KOTBB  A3XD  BbIEFS. 

See  also  Eyidencb. 

Carriers;  limitation  in  ticket  to  connecting 
train.  251 

Limitation  of  liability  by  contract.  336 

Discrimination  in  rates  between  dealers  and 
manufacturing  company.  '  264 

Legislative  power  to  regulate  business  of. 

112 

Right  of  railroad  company  to  make  a  charge 
for  detention  of  its  cars  by  consignees.        6S0 

Riehts  of  passenger  to  seat;  when  seat  is  re- 
fused. 259 

Rights  of  a  person  riding  on  pass  or  contract 
for  free  passage : — stockbroker;  drovers'  pass; 


as5:uming  risk;  express  agents,  newsboys,  and 
the  like;  complimentary  or  gratuitous  pass.  794 

CHARITIES.  8ee  also  Taxes,  6, 7;  Wills, 
10. 

A  devise  to  trustees  "  for  some  chari- 
table purpose,  preference  always  to  be  given 
to  something  of  an  educational  nature,  al- 
though permissible  to  appropriate  the  income 
in  any  way  it  may  seem  to  the  trustees  to  t)e 
neces.4ary  and  most  desirable,  as  they  may 
elect,"— ^is  too  indefinite  to  be  enforced  in 
equity.    Jchrimn  v.  Johnson  (Tenn.)  179 

CHATTEL  MORTGAGE.     See  Mokt- 

OAGS. 

CHECKS.    See  also  Evidence,  11;  Ldctta- 
TiON  or  Actions;  Payment. 

The  indorser  of  a  check  is  released  by  fail- 
ure to  present  it  for  several  days,  during  which 
the  bank  fails  and  the  collection  of  the  check 
is  rendered  impossible,  when  there  was  a  de- 
posit out  of  which  it  would  have  been  paid  if 
promptly  presented.  Kirkpatrick  v.  Puryear 
(Tenn.)  7a5 

Notes  and  Briefs. 

See  also  Limitation  of  Actions. 

Check;  release  of  indorser  of,  by  delay  In 
presenting  it: — unreasonable  delay;  reasonable 
delay.  7b5 

CITIZENS.    See     Aliens,     Notes    and 
Briefs. 

CITY   COUNSELOR.      See  Municipal 

COBFOBATIONS,  8. 

CLERBl.    See  Abstracts;  Bonds,  1. 
COLLEGE.    See  Insurance,  7. 

COMMERCE. 

1.  The  fact  that  a  contract  was  for  the 
carriage  of  ^oods  from  one  state  to  another 
does  not  relieve  a  corporation  of  the  state  in 
which  the  contract  was  made  from  the  rule  of 
law  existing  in  that  state,  which  prohibits 
special  contracts  limiting  liability.  8t,  Joseph 
dbQ.lB.  Co.  Y.  Palmer  (Neb.)  825 

2.  Telegraph  messages  between  points  in 
the  same  state  do  not  constitute  interstate  com- 
merce, because  of  the  fact  that  they  traverse 
another  state  on  the  route.  State,  Bailroad 
Commission,  ▼.  Western  U.  TeUg.  Co.  (N.  C.) 

570 

8.  The  sale  of  a  package  of  goods  entire 
and  unbroken,  as  imported  from  another  state, 
will  be  protected  as  interstate  commerce  only 
when  the  form  and  size  of  the  package  is  that 
usually  adopted  in  the  trade  for  purpose  of 
transportation,  and  not  when  adopted  with  a 
view  to  unlawful  intrastate  retail  trade.  Com, 
Philadelphia  County,  v.  SchoUenberger  (Pa.) 

155 

4.  Showing  that  a  package  of  material  to 
be  used  as  food  was  made,  stamped,  and 
branded  in  another  state,  is  not  sufficient  to 
show  that  it  is  an  original  package,  trade  in 
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which  Is  protected  by  the  Federal  ConstitutioD, 
wiibout  showiDg  further  that  it  was  in  the  form 
usually  adopted  in  the  trade  for  purposes  of 
trflDsportation.  Com.  Philadelphia  County,  v. 
BchoUenbergtr  (Pa,)  165 

5.  An  original  package,  trade  in  which  is 
protected  hy  the  Federal  Constiiution,  is  such 
form  and  size  of  package  as  is  used  hy  pro- 
ducers or  shippers  for  the  purpose  of  securing 
both  convenience  in  handling  and  security  in 
transportation  of  merchandise  between  deiders 
in  the  ordinary  course  of  actual  commerce.   idL 

6.  That  one  having  goods  for  sale  is  a  non- 
resident manufacturer,  and  sells  his  goods 
within  the  state  through  an  agent,  does  not, 
under  the  Federal  Constitution,  relieve  him 
from  the  operation  of  the  local  police  laws,  if 
he  keeps  in  the  state  a  store  containing  a  stock 
of  goods  for  the  inspection  of  customers,  from 
which  he  makes  sales  to  actual  customers.  Id, 

7.  A  license  tax  of  $500  per  annum,  im- 
posed on  every  person  selling  in  a  city  any 
meat  which  is  not  from  animals  of  his  own 
raising,  unless  he  rents  a  stall  in  a  public 
market,  while  the  rent  of  such  stall  is  $160  per 
year  and  the  market  regulations  are  so  re- 
stricted and  burdensome  as  to  preclude  the 
reasonable  conduct  of  a  wholesale  business 
there,  is  unconstitutional  in  respect  to  whole- 
sale dealers  in  meat  brought  from  other  states, 
by  reason  of  the  necessarily  resulting  discrim- 
ination against  them,  although  the  ordioanres 
on  the  subject  on  their  face  purport  to  appl  v 
to  vendors  irrespective  of  the  places  from  which 
it  comes,— especially  where  neither  sales  nor 
inspection  of  meat  are  restricted  to  the  market, 
and  the  regulations  are  clearly  made  for  the 
purpose  of  revenue,  and  not  merely  to  prevent 
the  sale  of  uniospected  meat.  Qeorgia  Packing 
Co.  V.  Maeon  (C.  C.  8.  D.  Ga.)  776 

Notes  akd  Briefs. 

Commerce;  original  packages  from  other 
state.  166 

COMMON  LAW,    See  also  Contbaots,  2. 

The  common  law  was  brought  into  Okla- 
homa by  the  settlers  on  April  22,  1889,  unless 
it  had  already  been  established  there  bv  the  Act 
of  Congress  of  March  1,  1889,  establishinir  a 
district  court  of  the  United  States  in  the  Indian 
Territory.    MeKennonY.  Winn  {Okltk.)     601 

Kotes  and  Briefs. 

Common  law;  adoption  of,  in  the  United 
States;  general  rules;  effect  of  English  de- 
cisions; constitutional  and  statutory  adoption; 
what  constitutes  the  common  law  adopted; 
adoption  in  particular  matters:  as  to  remedies; 
limitation  of  the  adoption;  in  the  United  States 
courts  and  territories;  in  criminal  matters; 
adoption  of  British  statutes;  repeal  of  English 
statutes.  601 

CONDITION.    See  Injunction,  0. 

CONFLICT  OF  LAWS.    See  also  Com- 
merce, 1. 

1.  The  place  of  making  the  contract  is 
presumably  that  of  its  performance,  in  the  ab- 
sence of  anything  indicating  the   contrary. 

22  L.R.  A 


THUnghatt  ▼.  Boiton  dbP.  R  Lumbar  Ob.  (8. 
0.)  4» 

2.  The  place  from  which  a  telegram  is 
sent  to  another  state  is  the  place  of  the  con- 
tract made  by  the  message,  in  the  absence  of 
anything  therein  to  the  contrary.  LL 

CONSPIRACY. 

1.  A  combination  of  insurance  companies  io 
establish  uniform  rates  of  insurance  and  of 
agents'  commissions  is  not  illegal  under  the 
Texas  Anti-Trust  Law  of  March  80,  1889,  pro- 
hibiting trusts  for  restrictions  in  trade  or  the 
production  price,  or  rates  of  transportation  for 
commodities  or  articles  of  commerce,  since  a 
contract  of  insurance  is  not  "trade,"  nor  is  it 
an  •'article  of  commerce"  or  a  "commodity." 
Queen  Ins.  Co.  v.  State  (Tez.)  483 

2.  The  words  "restrictions  in  trade,"  in  an 
anti  trust  law  making  such  restrictions  a  felony 
punishable  with  heavy  penalties,  by  fine  c^ 
imprisonment,  cannot  oe  construed  to  include 
all  contracts  which  in  anj  sense  restrict  trade, 
but  are  limited  to  combmations  such  as  those 
between  producers  or  dealers  to  limit  prodno- 
tion  or  supply  of  an  article  and  thus  acquire  a 
monopoly  of  it,  and  then  unreasonably  to  en- 
hance prices,  or  those  of  quasi  public  corpo- 
rations which  might  be  disabled  by  the  com- 
bination from  performing  duty  to  the  public. 

Id. 


KOTBfi  AND  BniKFflb 

Conspiracy;  in  restraint  of  trade. 
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CONSTITUTIONAL  LAW.  See  also 
Casbtbrb,  6;  Commbkcb;  iNTOxicariKa 
Liquors,  6;  Officrrs,  1;  Susdat,  1,  8; 
Taxes,  1, 2,  5;  Whabfage. 

1.  Long  usa^  and  practical  interpretation 
cannot  control  m  the  interpretation  of  the  Con- 
stitution unless  the  language  is  obscure  and 

I  doubtful.    State,  Morrie,  ▼.  Wrightmm  (N.  J. 
Sup.)  54B 

2.  The  power  of  the  executive  and  Jadictal 
departments  in  a  state  goyemment  is  a  grant, 
not  a  limitation,  while  uie  powera  of  the  legis- 
lative department  are  absolute  except  aa  re- 
stricted and  limited  by  the  Constitution.  Pah 
pie,  Richardson,  v.  J^ndenon  (Wyo.)         751 

8.  The  constitutional  separation  of  the  de- 
partments of  government  is  not  violated  by  a 
statute  authorizine  circuit  courts  to  repair  their 
court-rooms.  While  Countff  Comn.  t.  Otoin 
(Ind.)  402 

4.  The  constitutional  provision  that  'Hhe 
state  shall  never  contract  any  debts  for  works 
of  internal  improvement  or  be  a  party  in  car- 
rying on  such  works/'  prevents  a  state  from 
owning  and  operating  an-  elevator  or  ware- 
house for  the  public  storage  of  grain,  or  any 
other  kind  of  public  works  excepting  those 
used  by  and  for  the  state  in  the  performance  of 
its  governmental  functions.  &ppe  ▼•  Betker 
(Minn.)  857 

Vested  rig^hto. 

5.  Judgments  rendered  before  the  passage 
of  the  Act,  directing  the  sale  of  lands  or  inter- 
ests (herein,  cannot  be  a^ected  by  a  statute  ex- 
tending the  time  for  redemption  from  such 
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sale,  although  tbe  sale  has  oot  yet  taken  place, 
Qreenwood  ▼.  ButleT  (Kan.)  465 

6.  The  reopening  of  the  decision  of  tax 
officers,  by  which  the  valuation  of  taxable 
property  has  been  fixed  and  taxes  thereon  col- 
lected, under  a  subsequent  statute  authorizing 
a  state  revenue  agent  to  assess  and  collect  ad- 
ditional taxes,  where,  in  his  opinion,  the  tax 
assessment  had  been  too  small,— is  an  nncon- 
ttitational  interference  with  vested  rights. 
Adamsy.ToneUa  Oiiea.)  846 

7.  A  receipt  which  was  void  for  uncertainty 
as  a  contract  for  land  cannot  be  made  valid  by 
a  subsequent  statute  allowing  parol  testimony 
to  identify  the  land.    Low  ▼.  HarriB  (N.  C.) 

879 
Eqnal  rig^hts. 

8.  The  equal  privileges  or  immunities  of 
citizens  are  not  violate  by  prohibiting  the 
business  of  a  barber  on  Sunday  under  greater 
penalties  than  those  imposed  upon  other  busi- 
ness, or  because  an  exception  is  made  as  to 
those  who  conscientiously  observe  the  seventh 
day  of  the  week  as  the  Sabbath,  nor  is  such  a 
stahite  invalid  as  class  legislation.  People  v. 
BeUet  (Mich.)  .  696 

r  9.  A  statute  requiring  weekly  payment  of 
wages  "by  ever^  manufacturing,  mioiog, 
quarrying,  lumbering,  mercantile,  street,  elec- 
tric, and  elevated  railway^  steamboat,  tele- 
graph, telephone,  and  municipal  corporation, 
and  every  incorporated  express  company  and 
water  company," — makes  an  unconstitutionsl 
discrimination  between  those  corporations  and 
others  which  are  organized  for  pecuniary  profit 
and  employ  labor.  BraeeviUe  Coal  Co*  v.  Peo- 
c2(;(IU.)  840 

jDue  woees0  of  law. 

10.  The  enforcement  of  an  assessment  for 
local  improvements  upon  property  not  at  all 
benefited  thereby  is  the  takinj?  of  propertv 
without  due  process  of  law.  Oregon  dt  0.  A, 
Co,  V.  PorOand  (Or.)  718 

11.  The  liberty  to  enter  into  contracts  by 
which  labor  may  be  employed  in  such  way 
as  the  laborer  may  deem  most  beneficial,  and 
to  others  to  employ  such  labor,  is  necessarily 
included  in  the  constitutional  guaranty  of  the 
right  to  property.  Braceville  Coal  Co,  v.  Peo- 
pie  (111.)  840 

12.  A  restriction  of  the  right  of  corporations 
to  contract  with  employ^  as  to  payment  of 
wages  requiring  weekly  payments  denies  the 
constitutional  rights  of  the  employes,  and  does 
not  affect  the  corporation  merely.  Id. 

Police  power. 

18.  The  police  power  of  the  state  to  regu- 
late a  business  is  to  be  exercised  by  the  adop- 
tion of  rules  and  regulations  as  to  the  msnner 
in  which  it  shall  be  conducted  by  others,  and 
not  by  itself  engaging  in  it.  Rippe  v.  Becker 
(Minn.)  857 

14.  The  purchase  bv  a  state  of  a  site  for 
Btate  elevators  or  warehouses,  and  the  erection 
of  such  structures  for  the  public  storage  of 
grain,  is  not  within  the  exercise  of  the  police 
power  of  the  state  to  regulate  the  business  of 
such  elevators.  Id, 

15.  Prohibiting  the  opening  of  barber  shops 
On  Sunday  is  within  the  police  power  of  the 
state.    PeopU  1.  BeUet  {mch.)    •  696 
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16.  The  Legislature  may  forbid  the  sale,  offer- 
inp:  for  sale,  or  possession  during  the  close 
season,  of  trout  which  are  not  alive,  although 
they  were  artificially  propagated  on  one's  own 
premises,  if  such  close  season  is  not  unreason- 
able.    Com,  V.  Gilbert  (Mass.)  489 

17.  The  occupation  of  an  '^  emigrant  agent" 
does  not  belone  to  that  class  which  is  so  in- 
herently harmful  or  dangerous  to  the  public 
that  it  may  be  either  directly  or  indirectly  re- 
stricted or  prohibited,  where  the  occupation 
consists  merely  in  hiring  laborers  in  the  state 
to  be  emplojed  beyond  the  limits  of  the  state. 
State  V.  Moore  (N.  0.)  473 

KOTBBAHD  BrIEPS. 

See  also  Sitkdat. 

Constitutional  law;  as  to  restriction  of  use  of 
private  property.  440 

Constitutionality  of  statute  legalizing  an  in- 
valid private  contract;  under  federal  constitu- 
tion; retroactive  laws  and  vested  rights;  due 
process  of  law;  application  of  the  rules  to  ac- 
knowledgments; application  of  the  rules  to  con- 
tracts unenforceable  because  usurious;  conflict 
with  Judicial  power;  rights  of  third  persons 
cannot  be  impaired.  879 

Extent  of  police  power  of  state.  858 

CONTRACTS.  See  also  Action  or  Suit, 
1;  Attorneys,  3;  Ball  Players;  Con- 
stitutional Law,  7;  Custom,  3,  8; 
Wills,  13. 

1.  A  valid  oral  contract  for  the  sale  of  real 
estate,  or  an  interest  therein,  can  be  made  in 
the  absence  of  statutory  restrictions.  McKen- 
nonv,  Winn  (Okla.)  601 

3.  The  Statute  of  Frauds  is  in  force  in  the 
United  States  only  where  it  has  been  adopted 
by  legislative  enactment;  and  at  common  law 
an  oral  contract  for  real  estate  is  valid.       Id, 

8.  A  deed  placed  in  escrow,  but  not  de- 
livered, cannot  be  regarded  as  a  sufficient 
memorandum  of  a  parol  agreement  for  the 
land  to  satisfy  the  Statute  of  Frauds,  where  it 
does  not  recite  the  terms  of  the  contract.  JKopp 
V.  Better  (III.)  378 

4.  A  contract  between  a  creamery  supply 
firm  and  those  agreeing  to  subscribe  for  the 
erection  of  a  butter  factory,  by  which  the  for- 
mer was  to  erect  and  complete  the  factory  and 
the  latter  to  pay  the  contract  price,  creates  a 
several  liability  on  the  part  of  each  subscriber 
to  the  amount  of  his  subscription  only;  but  the 
interests  of  the  subscribers  are  Joint  in  so  far 
that  all  must  unite  in  order  to  repudiate  and 
renounce  the  contract.  QMone  v.  Bente 
(Minn.)  80 

5.  No  cause  of  action  on  contract  can  arise 
before  the  contract  is  broken.  liUinghaet  v. 
Boston  dP.R  Lumber  Co.  (S.  0.)  49 

6.  A  contract  to  hire  a  person  for  a  year  for 
a  certain  sum  per  week,  payable  weekly,  is  en- 
tire and  indivisible.    OfmeUad  v.  Badi  (Md.) 

74 

7.  A  unilateral  promise  or  agreement  in  writ- 
ing to  pav  for  specified  personal  property  is 
binding  if  upon  sufficient  consideration;  and 
the  consideration  need  not  be  expressed  if  the 
case  is  not  within  the  Statute  of  Frauda  Mom 
?.  Hansen  (Minn.)  617 
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8.  A  pbysfcfan  who  is  a  member  of  a  bo»rd 
of  health  may  recover  reasonable  compensation 
for  purely  professional  services  ^hicb  any 
other  physician  might  render,  rendered  by 
him  under  direction  of  the  board  of  health 
without  any  express  agreement  for  compensa- 
tion.   Spearman  t.  Texarkana  (Ark.)         t55 

9.  An  a^eement  by  an  author  to  indem- 
nify his  publisher  for  any  costs  and  damages 
by  reason  of  the  publication  is  not  invalid,  on 
the  ground  that  an  unlawful  publication  is  in- 
tended, where  it  does  not  appear  that  there  was 
any  iutentlon  on  the  part  of  either  to  write  or 
publish  anytbin.?  libelous.  0,  F,  Jeuiett  Fub.  Co, 
Y.  Butler  (Mass.)  258 

10.  It  is  not  illegal  at  common  law  for  in- 
surance companies  to  make  a  combination  to 
establish  uniform  rates  of  insurnnce  and  of 
commissions  to  agents,  (^ueen  Ins,  Co,  ▼.  Slate 
(Tex.)  483 

11.  A  stipulation  not  to  engage  in  manufac- 
turing or  selling  fire  alarm  or  police  telegraph 
machines  and  apparatus,  and  not  to  enter  into 
competition  with  the  purchaser  of  the  business 
for  the  period  of  ten  years,  with  no  restriction 
as  to  place  stipulated,  which  is  entered  into  by 
a  manufacturer  on  the  sale  of  his  business 
and  a  transfer  of  his  patents  used  therein,  is 
void  on  the  ground  of  public  policy  as  a  con- 
tract in  restraint  of  trade,  and  cannot  be  up- 
held on  the  ground  that  it  concerns  property 
and  business  protected  by  patents,  or  because 
the  restriction  is  necessary  to  enable  the  pur- 
chaser to  enjoy  what  is  purchased, — even  if 
that  could  be  regarded  as  a  test,^r  because 
it  relates  to  a  single  commodity  which  is  not 
of  prime  necessity  and  not  a  ctaple  of  com- 
merce. QameweU  Fire  Alarm  A  Tdeg,  Co.  v. 
Crane  (Mass.)  678 

12.  A  change  of  decision  as  to  the  validity  of 
a  certain  kind  of  mortgage,  made  after  some 
instruments  of  the  kind  were  made,  whereby 
they  are  upheld,  does  not  impair  the  obliga- 
tion of  a  contract  between  the  mortgagor  and 
a  creditor  who  gave  him  credit,  when  under 
the  existing  decisions  such  mortgages  would  be 
held  void.  Brown  v.  Grand  Rapide  Parlor 
Furniture  Co.  (C.  0.  App.  6th  C.)  817 

18.  Either  party  to  a  contract,  while  it  is  ex- 
ecutory, may  by  explicit  direction  stop  per- 
formance on  the  other  side,  thereby  becoming 
liable  for  the  damages  to  which  the  other  is 
subjected;  and  thereafter  the  other  cannot  pro- 
ceed with  the  performance  of  the  contract  and 
increase  the  amount  of  damages.  Oibbone  ▼. 
BenteiJAmn.)  80 

14.  Doubts  as  to  the  solvency  of  a  publish- 
ing corporation  will  not  lustify  the  breach  of 
a  contract  to  furnish  it  a  book  for  publication. 
C,  F,  JeweU  Pub.  Co.  v.  Butler  (Mass.)      258 

15.  The  disgrace  attaching  to  the  name  of 
a  corporation  on  account  of  the  conduct  of  its 
former  president  and  manager,  whose  name  it 
bears,  is  not  sufficient  ground  for  breaking  a 
contract  to  furnish  it  a  book  for  publication. 

Id. 

Notes  and  BRZEFSi 

See  also  CoNsrirnTioNAL  Law. 

Contracts;  impairment  of  obligation  of.  465 
S2  L.  R.  A. 


Undelivered  deed  as  memorandum  to  satisfT 
Statute  of  Frauds.  2fS 

Legality  of  combinations  or  trusts.  4Si 

Is  a  subscription  contract  joint  or  several  * — 
in  general;  in  which  there  is  a  promisee;  effect 
of  agreements  among  subscribers  and  their  rela- 
tion to  each  other.  80 

Of  indemnity  against  liability  for  libeL   254 

Illegality  of  contract  to  evade  taxes.         70& 

By  intoxicated  person.  B47 

Validity  of  contracts  of  sale  In  restraint  of 
trade  without  limitation  of  place:— restraint, 
unlimited  as  to  time  and  place;  divisibiiity  of 
contract  in  general  restraint  of  trade;  restric- 
tion as  to  time  but  not  as  to  place:  as  to  publi- 
cations; secrets  of  trade,  compounds,  and 
medicine;  patented  articles;  contracts  of  pur- 
chase. 673 

CORPORATIONS.    Bee  also  Evidkmck, 
12;  Taxes,  8,  9. 

1.  A  corporation  is  an  artificial  person 
created  by  law  as  the  representative  of  tba^e 
persons,  natural  or  artificial,  who  contribute  lo 
or  become  holders  of  shares  in  the  properly 
ent  rusted  to  it  for  a  common  purpose.  GihW* 
Estate  (Pa.)  276 

2.  A  corporation  de  fa^eto  is  an  apparent 
coroorate  organization,  asserted  to  be  a  corpo- 
ration by  it^s  members,  and  actually  actios  as 
such,  but  lacking  the  creative  fiat  of  the  law. 

Id, 

8.  An  amendment  to  the  charter  of  cer- 
tain corporations  by  providing  for  weekly 
payments  of  wages,  but  not  applying  to  all 
corporations  created  under  the  general  law,  is 
in  violation  of  a  constitutional  provision  that 
the  charter  of  no  corporation  shall  be  chao^t- i 
by  special  law.  BraoeviUe  Coal  Co.  ▼.  PeufAe 
(fll.)  840 

4.  An  educational  corporation  engaged  in 
operating  a  public  ferry  carrying  pass^nsers 
for  hire  cannot  escape  liability  for  negligence 
in  the  management  of  the  ferry,  on  the  eround 
that  the  business  was  ultra  tireg.  JNims  v. 
Mt.  Hermon  Boyi  Scfiool  (Jkfass.)  864 

5.  a'  corporation  must  be  held  to  bave 
adopted  the  acts  of  its  agents  in  condacting  a 
business  ultra  vires,  where  its  managing  offi- 
cers, knowing  the  business  has  been  done  and 
that  the  income  of  the  business  has  been  re- 
ceived and  the  expenses  of  it  paid  by  the 
treasurer,  have  adopted  the  action  of  tbe  treas- 
urer and  elected  to  keep  the  money.  Id. 

6.  The  "business"  of  a  corporation,  within 
a  statutory  authority  to  contract  in  "its  au- 
thorized business."  cannot  be  construed  to  in- 
clude the  making  of  a  preferential  de^  of  trust 
after  the  corporation  has  become  insolyent  and 
ceased  to  carry  on  its  operations  without  any 
intention  of  resuming.  Ijyons-Thonuu  Hani- 
ware  Oo.y.  Perry  Stow  Mfg.  Co.  (Tex.)        8o2 

7.  Statutory  authority  of  a  corporation  to 
hold,  purchase,  and  sell  property  as  the  **pur- 
poses  of  the  corporation  shall  require,  applies 
only  to  powers  to  be  used  while  tbe  cor(x>ra- 
tion  is  carrying  on  business,  and  does  not  give 
power  to  execute  a  preferential  deed  of  assien- 
ment  after  insolvency  and  permanent  cessation 
of  business. '  /dL 
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8.  A  preferential  deed  of  trust  executed  by 
a  private  trading  corporation  after  its  insolven- 
cy and  ceasing  to  carry  on  business,  wit  bout 
any  intention  of  resuming,  is  void  as  against 
unsecured  creditors  of  the  corporation.  Jd. 
But  see  next  case. 

9.  The  fact  that  directors  and  stockholders 
of  a  corporation  vote  to  give  a  mortgage  pre- 
ferring themselves  as  creditors  do(*s  not  render 
it  invalid.  Brown  v.  Grand  Rapids  Parlor 
Furniture  Oa.  (0.  C.  App.  6tb  C.)  817 

10.  A  director  who  is  a  bona  fide  creditor 
of  a  corporation  may  be  made  a  preferred 
creditor,  where  preferences  to  any  creditors 
are  lawful  Id. 

11.  A  resolution  authorizing  oflScers  of  a 
corporatioD  "to  secure  any  and  all  other  cred- 
itors" after  a  person  named  does  not  require 
that  a  mortgage  executed  in  pursuance  thereof 
should  secure  all  other  creditors,  but  the  word 
'*aud"  has  the  meaning  of  "or."  Jd, 

12.  It  is  8u£Bcient  ground  for  the  dissolu- 
tion of  a  corporation  that  it  has  removed  its 
principal  place  of  business  and  all  of  its  agen- 
cies from  the  state  of  its  creation,  in  contra- 
vention of  the  policy  of  the  state  as  evinced  by 
its  general  system  or  legislation.  Simmons  v. 
Norfolk  <fc  R  Steamboat  Co.  (N.  0.)  677 

18.  An  attachment  and  sale  of  the  corporate 
property  in  a  suit  against  the  comptroller  of 
the  currency  as  commissioner  and  statutory 
successor  of  the  IVeedman's  Savings  &  Trust 
Ck)mpany  is  lawful,  where  the  corporation 
would  nave  been  subject  to  attachment. 
Spratt  Y.  Litingston  (Fla.)  453 

14.  The  purpose,  as  well  as  the  effect,  of 
the  amendatory  Act  of  Congress  making  the 
'  comptroller  of  the  currency  a  commissioner  of 
the  jB^reed man's  Savings  &  Trust  Company, 
was  to  invest  him,  as  such  commissioner,  with 
the  property,  management,  and  disposition  of 
the  affairs  of  said  company  for  the  purposes  of 
liquidation;  and  he  thereby  became  the  statu- 
tory subfitiiute  and  successor  of  the  corporation 
itself,  and  not  a  mere  trustee  of  the  bare  legal 
tiile  of  its  property.  Id. 

Notes  Ain>  Briefs. 

Corporations;  doctrine  of  ultra  tires  as  af- 
fecting liability  for  negligence.  865 

Presumption  as  to  incorporation: — in  civil 
cases;  in  criminal  cases.  276 

Power  to  prefer  creditors  when  insolvent. 

818 

Preferences  among  creditors  given  by  in- 
solvent corporations:— in  general;  preferences 
prohibited ;  stockholders  as  prefeired  credit- 
ors; directors  and  officers  as  preferred  credit- 
ors; preferences  by  legal  proceedings;  reme- 
dies; English  decisions.  802 

COSTS. 

1.  Costs  out  of  the  estate  will  not  be  al- 
lowed to  one  who  unsuccessfully  contests  the 
right  of  the  administrator  to  retain  a  distribu- 
tive share,  and  apply  it  on  the  distributee's  in- 
debtedness to  the  estate.     Wetib  v.  FuUer  (Me.) 

177 

8.  Costs  in  favor  of  plaintiff  on  a  note  and 
mortgage  which  are  invalid  cannot  be  ordered 

22  L.R.  A. 


paid  from  the  proceeds  on  foreclosure  of  an* 
other  mortgage  on  the  same  property,  in  the 
same  case.    I^eldon  v.  Pruessner  (Kan.)     709 

COTENANCY.    See  also   Husband   and 
Wife,  1;  Levy  and  Seizukd,  1. 

A  joint  tenancy  is  an  estate  held  by 
two  or  more  persons  jointly,  so  that  during 
the  lives  of  all  they  are  equally  entitled  to  the 
enjoyment  of  the  land,  or  its  equivalent  in 
rents  and  profits;  bnt  upon  the  death  of  one 
his  share  vests  In  the  survivor  or  survivors 
until  there  be  but  one  survivor,  when  the 
estate  becomes  one  in  severaltv  in  htm  and 
descends  to  his  heirs  upon  his  death.  Thurn- 
burg  V.  Wiggins  (Ind.)  43 


Notes  and  Briefs. 
Cotenancy;  as  to  timber. 
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COUNTIES.    Bee  also  Courts,  4. 

The  action  of  county  commissioners  on  peti- 
tion under  Ind.  Acts  1893,  p.  741,  which  says 
the  tK)ard  *'may  fix  and  allow  a  certain  sum" 
within  prescribed  limits  and  that  any  such 
allowance  and  the  proceedings  of  the  board  ia 
relation  thereto,  "if  in  conformity  with  the 
provisions  of  this  Act,  shall  be  final  and  con- 
clusive" is  an  exercise  of  the  discretion  of  the 
board,  and  is  not  a  judicial  act  from  which  an 
appeal  can  be  taken.  Vigo  County  Comrs.  v. 
iMvis  (Ind.)  515 

COUNTT-SEATS.    See  OouiiTS,  1. 

COURT-HOUSE,    Bee  Couhts,  2-4;  Ik- 
junction,  17. 

COURTS.    Bee  also  Appeal  and  Erhor, 
8;  Constitutional  Law,  8;  Witnesses. 

1.  Long  acquiescence  in  the  universal  cus- 
tom of  courts  to  sit  at  county-seats  is  equal  to 
positive  law  requiring  the  courts  to  be  held  at 
those  places,  white  County  Comrs.  v.  Utrin 
(Ind.)  403 

2.  The  power  of  courts  to  order  necessary 
repairs  to  the  court-room  is  inherent  and  inci- 
dental to  jurisdiction,  like  the  power  to  punish 
for  contempt.  Jd, 

8.  The  power  of  circuit  courts  to  author- 
ize repairs  to  the  court  room  cannot  i..Lend  to 
the  practical  reconstruction  of  (he  couri-bouse, 
or  to  the  construction  of  lasting  and  perma- 
nent improvements, — such  as  extensions,  addi- 
tions, and  enlargements.  Id* 

4.  A  court  has  inherent  power  to  order  an 
elevator  in  the  court- house  to  be  operated  by 
the  sheriff  during  sessions  of  court,  when  the 
use  of  the  elevator  is  necessary  to  furnish  fit 
and  convenient  means  of  access  to  the  court- 
room, although  the  county  commissioners  di- 
rect, on  the  contrary,  that  the  use  of  the  ele- 
vator shall  be  discontinued.  Vigo  County 
Comrs.  V.  Stout  (Ind.)  89S 

5.  The  question  whether  or  not  a  "disagree- 
ment" exists  which  authorizes  the  governor  to 
anjourn  the  General  Assembly,  tinder  R  I. 
Const,  art  7,  §  6,  is  one  on  which  the  decision 
of  the  governor  is  conclusive,  and  is  not  re- 
viewable by  the  oourti.  Be  Legislative  Ad- 
journment {EL  L)  716 
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6.  The  courts  cannot  overturn  a  law  passed 
within  coDstitulional  limitations,  on  the  ground 
that  it  is  unwise,  impolitic,  unjust,  or  oppres- 
sive, or  even  that  it  was  procured  by  corrupt 
means.  I^aie,  Morris,  ▼.  Wrightsan  (N.  J. 
Sup.)  548 

7.  The  constitutionality  of  an  apportionment 
Act  is  a  subject  of  judicial  inquiry,  and  not  a 
mere  political  question.  Id, 

8.  The  offense  of  shooting  at  another  is  com- 
mitted in  Gkorgia  when  one  in  the  state  of 
South  Carolina,  without  malice  aforethought, 
but  not  in  his  own  defense  or  under  other  cir- 
cumstances of  justification,  aims  and  fires  a* 
pistol  at  anoUier  who  at  the  time  is  in  Georgia, 
although  the  ball  misses  him,  and  strikes  the 
water  m  Georgia  near  the  boat  which  he  occu- 
pies.   Simpsan  v.  State  (Ga.)  248 

9.  The  jurisdiction  of  a  court  to  compel 
town  oflScers  to  call  a  jiew  election  for  a  mem- 
ber of  the  General  Assembly,  as  required  bv 
statute,  is  not  defeated  by  the  fact  that  each 
House  is  the  judge  of  the  electious  and  qualifi- 
cations of  its  members,  and  that  the  ordering 
of  a  new  election  may  involve  the  question  of 
the  validity  of  a  prior  election.  State  v.  South 
Eingstown  (R.  L)  66 

10.  Whether  chattel  mortgages  are  void  as 
common-law  assignments  giving  preferences  to 
creditors  is  a  question  Gf  local  law,upon  which 
a  federal  court  will  follow  the  state  decisions. 
Brown  v.  Grand  Bapida  Parlor  Furniture  Cfo. 
(C.  0.  App.  6th  C.)  817 

11.  A  federal  court  will  follow  the  latest  de- 
cisions of  the  supreme  court  of  the  state  as  to 
the  validity  of  mortgages,  although  a  different 
decision  by  Uiat  court  was  regarded  as  the  law 
when  the  mortgages  were  made.  Id, 

12.  The  title  to  letters  patent  does  not 
necessarily  involve  the  validity  or  infringe- 
ment of  the  patent,  so  as  to  defeat  the  jurisdic- 
tion of  a  state  court.  Shoemaker  v.  South 
Bend  Spark- Arreeter  Co.  (Ind.)  882 

18.  State  courts  have  not  lost  jurisdiction 
of  the  subject-matter  of  actions  against  car- 
riers in  respect  to  interstate  shipments,  by 
reason  of  the  fact  that  Congress  has  legislated 
upon  the  subject.  Si,  Joeeph  A  0,  L  H,  Co,  v. 
Palmer  (Neb.)  885 

14.  An  injunction  against  carrying  out  an 
order  of  court  cannot  be  granted  by  another 
court  of  similar  jurisdiction,  but  can  be 
granted,  if  at  all,  only  by  the  court  which 
made  the  order.  Vigo  County  Comre,  Y.J^ovt 
and.)  898 

KoTBS  Aim  Briefs. 

Courts;  jurisdiction  of  crime  on  state  bound- 
ary. 249 

Power  of,  to  provide  the  necessary  places 
and  equipments  for  their  business.      898,  899 

Power  in  respect  to  court-room*  402 

COVENANT. 

An  undertaking  establishment  in  which 
human  dead  bodies  are  prepared  for  burial  or 
other  sepulture,  and  sometimes  subject  to  em- 
balming and  post  mortem  examination,  is  a 
business  "  injurious  or  offensive  to  the  neigh- 
boring inhabitants,"  within  the  terms  of  a  re- 

S2  L.  R.  A. 


strictive  agreement,  although  K  may  noc 

stitute  a  lM:al  nuisanoe.    Rowland  r.  Mitur 
(N.  T.)  188 

KOTBS  AHD  BbCEFBL 

Covenants;  of  married  women,  see  EanroppsL. 

CRIMINAL  LAW.    As  to  Jury  Trial,  aee 
Tbial,  1,  Notes  akd  Bsiefb. 

See  also  Blasfhemt. 
CURSING.    See  Nuisaitobs,  1. 

CUSTOM.    See  also  Byidbncb,  42.  481 

1.  The- custom  of  people  to  crawl  under  a 
train  blockading  a  highway  crossing  cannot 
affect  tlie  question  of  negligence  in  so  doin^. 
Rumpel  ▼.  Oregon  Short  Line  d  U.  N.  B.  Co. 
(Id.)  725 

2.  A  usage  to  affect  a  contract  must  be  so 
general  and  well  established  that  knowledge 
and  adoption  of  it  maj  be  presumed;  and  it 
must  be  certain  and  uniform.  Baltimore  Base 
BaU  df  E,  Co.  ▼.  PiOceUiJAA.)  000 

8.  A  usage  or  custom  of  base  ball  cIuIm  to 
discharge  a  player  on  ten  days'  notice,  if  be  is 
deficient  in  playing,  cannot  modify  a  special 
contract  for  a  definite  time,^ especially  when 
the  player  has  no  reciprocal  right  to  cancel  the 
contract.  M, 

Notes  and  BaiEFa 
Custom;  as  affecting  contract.  W) 

DAMAGES. 

1.  Compensatory  damages  cannot   Indude- 
an  allowance  for  "inconvenience"  as  well  as 
injuries.    Jeneon  v.  Chicago,  St.  P,  M.  dt  O, 
R,  Co.  (Wis.)  680 

2.  The  amount  to  be  recovered  for  unlaw- 
ful discharge  of  an  employ^  is  the  contract 
price  less  what  may  have  been  paid  him,  and 
also  what  he  has  earned  or  by  due  diligence 
might  have  earned  during  the  time  covered  by 
the  contract  Baltimore  Baee  Ball  dt  B,  Co. 
Y.  Pickett  (ULA,)  690 

8.  The  amount  of  injury  suffered  hj  a 
shipper  on  account  of  lower  rates  given  to  an- 
other shipper,  for  which  he  mav  recover  from 
the  carrier,  under  Pa.  Act  lo88,  cannot  be 
taken,  without  proof,  to  be  the  difference  in 
the  rates  charged.  Eoover  v.  Penneyloama  R. 
Co,  (Pa.)  263 

4.  For  breach  of  a  contract  to  transmit  or 
deliver  an  unexplained  cypher,  or  otherwise 
unintellifirible  message,  a  telegraph  company  is 
liable  only  for  nommal  damages,  or,  at  most, 
for  the  sum  paid  it  for  transmission  and  de- 
livery.    Western  XT,  TOeg.  Co.  v.  WOmn  (Fla.) 

434 

5.  It  is  proper  for  a  railroad  desiring  to 
cross  another  to  pay  the  expense  of  necessarv 
frogs  and  crossing  apparatus.  SeaUte  db  M. 
R  Go,  V.  State  (Wash.)  217 

6.  Condemnation  oc  a  strip  of  land  across 
a  farm  for  canal  purposes  does  not  divide  the 
farm  into  two  parcels  for  the  purpose  of  es- 
timating damages  for  the  construction  of  a 
railroad  across  one  of  them,  although  such 
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■trip  is  takeD  Id  fee,  and  the  canal  is  aban- 
doned, and  the  fee  to  such  strip  acquired  by 
third  persons.  Cameron  ▼•  PUUburgh  (Sb  L. 
JB.  B.  Co.  (Pa.)  443 

7.  In  estimating  the  benefits  which  may  be 
•et  off  aji^inst  a  claim  by  the  owner  of  lots 
abutting  on  a  highway  for  damages  resulting 
from  the  construction  of  a  viaduct  in  the 
fltreet,  only  those  can  be  considered  which 
particularly  affect  the  lots  damaged,  and  not 
such  as  are  shared  in  common  with  other  lots 
not  damaged*  Bpeneer  ▼.  Metropolitan  Bireet 
B.  Oo.  (AU>.)  668 

KOTBB  AJSfD  BfilEFSb 

Damages;  in  eminent  domain  case.  668 

What  parrels  considered  in  estimating  dam- 
ages for  lands  condemned.  448 

Measure  of,  for  default  of  telegraph  com- 
pany. 486 

DEDICATION. 

1.  A  reference  in  deeds  to  a  map  of  an  ad- 
dition to  a  city  cannot  be  taken  as  conslUuling 
a  dedication  of  a  street  marfeLcd  on  a  map  of 
the  city  which  is  not  shown  to  have  been 
known  to  the  erantor,  where  the  latter  had 
made  maps  of  me  addition  without  showing 
such  streets.    Lmoii  v.  Portland  (Or.)         786 

2.  A  street  shown  on  that  portion  of  a  map 
representing  the  oldest  part  of  the  city,  leav- 
ing lots  and  blocks  blank,  is  not  dedicated  by 
the  map,  which  is  intended  merelv  to  show  a 
new  portion*or  addition  not  touched  by  such 
street,  in  which  the  lots  and  blocks  are  marked, 
^especiallv  where  the  maker  has  prior  maps 
of  the  portion  including  such  street,  which  do 
not  show  any  street  at  that  place.  Id, 

I>EED«    See  also  EviDBNOB,  28. 

1.  The  general  language  of  a  deed  with 
covenants  sufficient  to  pass  the  estate  of  the 
grantor  is  not  limited  by  a  clause  which  recites 
that  it  is  intended  to  convey  absolutely  all  the 
interest  of  his  wife,  who  is  named  therein  as 
one  of  the  grantors,  but  who  has  only  an  in- 
choate dower  interest  therein.  IMwnport  ▼. 
€^u>aiiams  (Ind.)  844 

2.  There  is  a  sufficient  delivery  of  a  deed, 
in  the  absence  of  evidence  to  weaken  the  force 
of  the  facts,  if  the  iudge  of  probate  before 
whom  it  is  acknowledged  takes  it  for  the  pur- 
pose of  recording  it  in  his  office.    Lewis  v. 

Watson  (Ala.)  207 

8.  The  bare  fact  that  a  deed  was  executed 
In  the  presence  of  a  witness  is  not  sufficient  to 
show  that  it  was  delivered  during  the  grantor's 
lifetime.    Parrot  v.  Avery  (Mass.)  163 

4.  A  sheriiTs  deed  to  which  his  name  is  af- 
fixed by  another  person  in  his  presence  and  at 
his  request,  and  which  the  sheriff  then  duly 
acknowledges,  is  as  efficacious  as  though  signed 
by  the  sheriff  himself.    LetoisY.  Watson  (Ala.) 

297 

Notes  Ain>  Briefs. 

Deed;  estoppel  of  married  women  by,  see 
Estoppel. 
See  also  Cohtbaots. 

28J^R.A. 


Delivery  of. 

What  interest  conveyed  by. 

Waiver  of  condition  in. 

DE  FACTO.    See  Offiobbs,  8. 


16S 
244 
868 


DEFINITION.  See  Corporattoits,  1,  9; 
Eminsbt  Domain,  8;  Neolioencb,  1. 

DEMURRAGE.    See   Oarriebs,  18»  14, 

NOTBS  AHD  BbIBFS. 

DENTISTS. 

A  dentist,  though  having  a  diploma  from  a 
reputable  dental  college,  and  on  the  roll  of 
dental  surgeons,  and  registered  according  to 
law,  is  not  exempt  from  jury  duty,  under  Mo. 
Rev.  Stat.  1889,  §  60tJ2.  as  a  "practitioner  of 
medicine."    Bate,  Flickinger,  y.  Fieher  (Moj 

DEPOSITIONS. 

1.  Answers  to  interrogatories  by  a  nonresi- 
dent witness  cannot  be  read  if  he  is  actually 
present  in  court,  although  he  has  come  at  the 
request  of  the  opposite  party.  East  Tennessee, 
V.  dk  G.  B.  Co.  T.  Kane  (Gku)  815 

2.  A  witness  "  lives"  where  he  Is  sojourn- 
ing for  his  health  for  an  uncertain  time, 
within  the  meaning  of  U.  S.  Rev.  Stat.  §  868, 
in  respect  to  the  taking  of  depositions  of  a 
witness  who  lives  more  than  1<K)  miles  from 
the  place  of  trial.  Mvtval  Ben.  L,  Ins,  Co. 
V.  Bobison  (0.  C.  App.  8th  C.)  826 

DEPUTY  SHERIFF.    See  Arrest,  1. 

DRUNKENNESS.  See  Action  or  Suit, 
1;  Fraud  and  Fraudulent  Conybt- 
ABOBS,  1;  Troyxb. 

Notes  Aim  Bbibfs. 

Drunkenness;   as   affecting   contracts,   see 

CONTBAOTS. 

DUE  PROCESS.  See  Constitutional 
Law,  10,  Notes  ABD  Bbikfb. 

EASEMENTS. 

1.  The  use  of  the  private  way  to  a  wharf 
and  warehouse  hy  the  public  cannot  give  a 
prescriptive  right  of  user  to  the  public,  as  it  is 
not  inconsistent  with  private  ownership.  Leto- 
isY.  Portland  {Or.)  786 

2.  The  right  to  have  the  light  and  air  enter 
the  windows  of  a  building  from  an  adjoining 
lot  may  exist  by  express  grant,  or  bv  virtue  of 
express  covenant  or  agreement.  Keating  v. 
Springer  (Dl.)  644 

8.  A  landlord  will  not  he  liable  for  obstruct- 
ing his  tenant's  windows  by  building  on  the 
adjoining  close,  in  the  absence  of  any  cove- 
nant or  agreement  in  the  lease  forbidding  him 
to  do  so.  Id. 

4.  A  provision  in  a  lease,  that  the  lessee  shall 
not  build  at  the  rear  of  the  premises  nearer  than 
25  feet,  is  not  violated  by  building  on  one  side 
of  the  premises,  extending  beyond  the  rear  wall 
of  the  old  building  but  not  extending  in  the 
rear  of  the  leased  premises  Id. 
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5.  A  lease  providiD^  that  the  lessee  "shall 
Dot  huild  at  the  rear  of  said  premises  nearer 
than  25  feet,  and  do  obstruction  higher  than  6 
feet  shall  be  placed  in  such  manner  as  to  ob- 
struct light  to  said  premises,"  prohibits  any 
obstruction  higher  than  6  feet  in  any  direction 
from  said  premises,  which  would  obstruct  lieht 
to  them.    Keating  y.  Springer  (111.)  544 

6.  The  right  of  a  tenant  of  upper  floors  to 
light  and  air  from  a  well  or  open  space  which 
is  not  accessible  to  the  street  cannot  be  ob- 
structed, where  it  is  necessaiy  to  the  enjoy- 
ment of  the  demised  premises.  Oaee  v.  Minot 
(Mass.)  636 

7.  A  landlord  is  liable  to  a  tenant  of  upper 
floors  for  wrongful  obstruction  of  light  and 
air  from  'a  well  or  open  space  in  a  building, 
by  a  chimney  constructed  by  another  tenant 
under  the  landlord's  express  authority  to  erect 
such  chimney  for  the  use  of  boilers  in  the  base- 
ment M 

Notes  akd  Brdefs. 

Easements;  American  law  as  to  easements 
of  light,  air,  and  prospect: — ^general  doctrine; 
right  of  prospect;  implied  grants;  implied 
easement  of  tenant;  express  grant  or  reserva- 
tion of  such  easements:  enforcement  of  ri^ht; 
right  to  light  and  air  for  public  highway.    686 

ELECTION  DISTRICTS.    See  also 
Courts,  7. 

The  election  of  members  of  assembly  In  as- 
sembly districts  allowing  each  voter  to  vote 
for  but  one  member,  instead  of  voiine  for  all 
the  members  elected  in  that  county.  Is  not  in 
accordance  with  the  Constitution  of  New 
Jersey,  which  provides  that  the  members  of 
assembly  shall  be  elected  *'by  the  legal  voters 
of  the  county  respectively,  and  that  each 
ihal)  be  an  inhabitant  of  "the  county  for  which 
he  shall  be  chosen."  State,  MorrU^  v.  Wright- 
eon  (N.  J.  Sup.)  648 

Notes  and  Briefs. 

Election  districts;  constitutionality  of  di- 
vision of  counties.  648 

ELECTRICAL  USES   AND   APPLI- 
ANCES.    See  also  Mandamus,  2. 

1.  Ne/rligence  in  leaving  a  telephone  wire 
where  it  is  touched  accidentally  by  a  traveler 
on  a  sidewalk  is  the  proximate  cause  of  an  in- 
jury to  him  from  an  electric  shock,  although 
this  was  occasioned  by  accidental  contact  of 
the  wire  with  wires  oi  an  electric-light  com- 
pany or  a  street-railway  company, — at  least, 
where  it  does  not  appear  that  these  were  out  of 
their  proper  position.  AJierfi  v.  Oregon  Teleph, 
<fc  TeUg.  Co.  (Or.)  685 

2.  A  telephone  company  which,  instead  of 
removing  its  wire  on  takmg  it  out  of  a  resi- 
dence, leaves  it  hanging  upon  an  electric-light 
company's  pole,  is  bound  to  look  after  it,  and 
is  liable  for  an  injury  to  a  traveler  who  comes 
in  contact  with  it  after  it  has  been  removed  by 
employes  of  the  electric  light  company  and 
hung  upon  a  telephone  pole,  where  he  acci- 
dental]^ touches  it  while  it  is  charged  by  con- 
tact with  an  electric  light  wire  or  a  street- 
railway  company's  wire.  Jd, 

23  L.  R.  A. 


8.  It  is  negligence  to  allow  a  wire  which 
from  its  environment  is  liable  to  become 
charced  with  electricity,  to  hang  over  a  street 
or  sidewalk  at  such  a  height  as  to  obstroet  and 
endanger  ordinary  travel.  Id. 

4.  An  ordinance  requiring  ffuard  wires  for 
electric  wires  "whenever  it  shall  be  necessary 
to  cross"  other  electric  wires,  applies  to  crow- 
ing wires  already  erected,  since  it  provides  a 
remedy  for  an  existing  evil.  State,  Wisconsin 
Teleph.  Co.  ▼.  JanestiUe  Street IL  (%».  (Wis.) 

759 

5.  An  electric-railroad  company  nsing  strong 
currents  of  electricity  on  wires  which  are  not 
insulated,  which  directly  cross  telephone  ^ires 
which  are  insulated,  may  be  compelled  to 
place  guard  wires  where  they  will  prevent  the 
contact  of  the  telephone  ana  railway  wires  in 
case  of  the  breaking  of  poles  or  the  falling  of 
wires  on  account  or  storms  or  otherwise, — es- 
pecially where  there  is  an  ordinance  requiring 
such  guard  wires,  which  the  telephooe  com- 
pany has  complied  with.  JdL 

NOTBB  AJXD  BrUSFS, 

Electrical  uses;  negligence  as  to  dangerous 
wire.  685 

Begulation  of  dangerous  wires.  759 


ELECTRIC  RAILWAYS.    See 

Railways,  1. 


elevators:  See  Cohstitutional  law, 
14;  Courts,  4. 

EMIGRANT  AGENT.     See  CoNSTmr- 
TioNAL  Law,  17;  License,  9. 

EMINENT   DOMAIN.     See  also    Cab- 
RIER8,  6;  Damages,  5-7. 

1.  A  statute  authorizing  the  condemnatioii 
of  land  for  a  private  road  from  lands  which 
are  shut  out  and  cut  off  from  a  public  hi^^b- 
w&y*  giving  an  e&sement  to  the  owner  of  such 
lands,  who  is  required  to  pay  damages,  la  un- 
constitutional as  authorizing  the  taking  of  pri- 
vate property  for  private  use.  Welton  v.  J)ick- 
eon  (Neb.)  496 

2.  The  taking  of  private  property  only  it 
authorized  by  statutes  providing  for  the  exer- 
cise of  the  power  of  eminent  domain,  unless 
there  is  either  express  or  clearly  implied  au- 
thority to  extend  them  to  public  property. 
Seattle  db  M.  R  Co.  ▼.  State  (Wash.)  217 

8.  Tidelands  cannot  be  condemned  for 
railroad  uses,  by  reason  of  a  statutory  provi- 
sion for  the  appropriation  of  ''state,  school, 
or  county  land,"  under  the  Washington  Con- 
stitiition  and  statutes,  in  the  nomenclature  of 
which  "state"  lands  did  not  include  tidelands. 

Id. 

4.  The  state,  as  owner  of  the  fee  of  tide- 
lands  over  which  a  street  runs,  and  of  lands 
abutting  on  both  sides  of  the  street,  is  entitled 
to  damages  for  the  occupation  of  the  street  for 
ordinary  railroad  purposes.  Id, 

6.  The  length  of  a  railroad,  or  the  amount 
of  its  business,  does  not  affect  its  right  to  re- 
tain its  right  of  way  as  against  a  railroad  which 
subsequently  desires  to  appropriate  a  portioo 
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of  it,  although  the  amount  of  damages  may 
be  thereby  affected.  Id. 

6.  The  statutory  light  of  cue  railroad  to 
cross  another  does  not  apply  to  a  commiDirliDg 
of  tracks  for  400  feet  or  more  along  a  30  foot 
right  of  way,  making  it  impracticable  to  oper- 
ate either  track  or  set  of  tracks  when  any  one 
of  the  other  tracks  is  in  actual  use.  Id, 

7.  A  claim  of  the  right  to  lay  four  tracks 
on  another  railroad's  right  of  way  may  be  de- 
nied by  the  court,  where  the  place  is  practical- 
ly a  street,  and  the  whole  room  applicable  to 
railroad  purposes  is  extremely  limited,  and  al- 
lowing two  tracks  will  give  better  facilities 
than  the  other  road  enjoys.  Id, 

8.  The  convenience  of  the  railroad  to  be 
crossed,  and  the  probability  of  some  other 
means  of  accomplishing  the  same  purpose, 
may  be  considered  in  determining  the  neces- 
sity of  appropriating  any  part  of  the  right  of 
wny  by  another  company,  where  the  statute 
requires  the  judge  to  be  satisfied  by  competent 
proof  of  such  necessity.  Id. 

9.  An  attempt  to  agree  as  to  the  points  and 
manner  of  crossing  must  be  made  by  a  railroad 
^hich  desires  to  cross  another  before  it  can 
seek  the  aid  of  a  court,  under  Wash.  Gkn. 
6tat.  §  1571.  Id, 

10.  It  is  not  error  for  a  Judge  who  heard  a 
case  on  the  question  of  the  necessity  of  the 
condemnation  of  land,  under  Wash.  Code 
Prac.  §  651,  to  send  the  jury  trial  to  another 
Judge.  Id, 

11.  The  points  and  manner  of  crossing,  the 
place  where,  and  whether  under,  over,  or  at 
grade,  are  to  be  decided  bv  the  court,  on  an 
application  by  one  railroaa  for  the  right  to 
cross  another,  under  Wash.  Gkn.  Stat,  g  1571. 

Id, 

Abattiii^  o^rners* 

12.  The  right  to  the  use  of  the  street  in  front 
of  abutting  lots  is  property  within  the  protec- 
tion of  a  constitutional  provision  against  tak- 
ing property  without  compensation.  Spencer 
▼.  MetrapoliUm  Street  R.  Co.  (.Mo.)  668 

18.  An  abutting  owner,  whether  owning  the 
fee  in  the  highway  or  not,  has  certain  proprie- 
tary rights  which  cannot  be  taken  away  with- 
out compensation,  even  under  the  authdritv  of 
the  legislature.  White  v.  Ncrthftestern  jf,  0. 
B,  Co,  (N.  C.)  627 

14.  The  use  of  a  street  for  a  steam  railroad 
is  a  perversion  of  the  street  from  its  original 
and  proper  public  purpose.  Id. 

15.  An  abutting  owner  is  entitled  to  dam- 
ages for  the  diminution  of  the  value  of  the 
property  caused  by  reducing  the  width  of  the 
street,  or  by  excavations  rendering  it  unsafe 
and  dangerous,  in  constructing  a  steam  rail- 
road therein.  Id, 

16.  A  street  dedicated  to  the  public  for  ordi- 
oary  purposes  cannot  be  appropriated  for  the 
construction  of  a  viaduct  which  completely 
destroys  its  use  for  street  purposes,  without 
liability  for  damages  to  abutting  owners. 
Spencer  v.  Metropolitan  Street  R,  Co,  (Mo.)  668 

KoTBs  AMD  Briefs. 

Eminent  domain;  taking  lands  for  private 
purposes.  497 
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frotection  of  private  property, 
njury  to  abutting  property  by  obstruction 
of  street.  668 

ENGLISH   STATUTES.     See  Common 
Law,  Notes  and  Briefs. 

ENTIRETIES.    See  Husband  and  Wife, 
Notes  and  Briefs. 

EQUITY. 

That  the  tenant's  right  to  an  injunction 
against  the  landlord's  interference  with  hia 
employment  of  the  premises  terminates  pend- 
ing suit  by  the  expiration  of  the  term  wili  not 
prevent  equity  f  rum  retaining  the  suit  to  assess 
damages.     Case  v.  Minot  (Mass.)  586 

ESTOPPEL. 

For  refusal  to  permit  party  to  take  advant- 
age of  his  own  wrong,  see  Action  or  Suit,  6. 

1.  Statutory  authority  to  a  married  woman 
to  convey  her  separate  property  bTy  joining 
with  her  husband  will  not  extend  to  nn  implied 
covenant  of  warranty,  so  as  to  make  such 
deed— at  least  in  the  absence  of  an  express 
covenant — operate  on  an  after-acquired  mter- 
est  ui  the  property,  when  she  owned  only  an 
undivided  portion  at  the  time  of  the  convey- 
ance.    Wadkine^,  Waieonije^.)  779 

2.  Permitting  the  record  title  of  land  to  re- 
main in  another  will  not  make  a  subsequent 
conveyance  to  the  real  owner  fraudulent  as  to 
the  creditors  of  the  former,  where  they  gave 
the  debtor  credit  merely  on  hisown  represen- 
tations of  ownership  and  his  possession,  and 
did  not  rely  on  the  records  or  any  act  of  the 
owner.    A'eeu  ▼.  Brooke  (Cal.)  256 

8.  A  purchaser  of  land  at  sheriffs  sale  can- 
not, while  relying  on  the  title  so  acquired,  im- 
peach the  title  of  the  judgment  debtor,  to 
prevent  his  recovering  the  land  in  ejectment. 
Lewie  Y.  Watson  {A\a,)  297 

Notes  and  Briefs. 

Estoppel;  of  land  owner  by  allowini?  record 
title  to  remain  in  another: — sale  by  record  own- 
er; giving  credit  to  one  having  record  title; 
notice  to  one  dealing  with  the  land.  2o6 

Effect  of  covenants  of  married  women  and 
their  estoppel  by  deed  or  mortgage:— liability 
on  covenant;  estoppel  by  recitals;  estoppel  by 
covenant  against  acquiring  superior  title:  con- 
veyance without  covenant  by  wife;  operation 
and  effect  of  conveyance.  779 

EVIDENCE.    See  also  Abstracts,  8;  Con- 
stitutional Law,  7. 

Judicial  notice. 

1.  Judicial  notice  of  the  laws  of  another 
state  cannot  be  taken.  Scroggin  v.  McClelland 
(JNeb.)  110 

2.  The  Supreme  Court  of  Rhode  Island 
holds  it  a  matter  of  common  knowledge  that 
there  are  many  Seventh  Day  Baptists,  so 
called,  living  in  Hopkinton,  who  observe  Sat- 
urday as  their  Sabbath.  State  v.  South  Kings- 
town (R.  L)  65 

8.  It  is  a  matter  of  common  knowledge  that 
in  1874,  and  long  prior  to  that  date,  there  was 
comparatively  little  vacant  land  in  Illinois, 
and  to  be  found,  not  upon  the  prairies  as  a 
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rale,  but  Id  the  poorer  and  timber  portions  of 
the  state.    Bulpit  y.  Matthew  (111.)  65 

4.  Judicial  notice  will  be  taken  by  a  fed- 
eral court  that  tbe  distance  between  Dubuque, 
Iowa,  and  Asbeville,  North  Carolina,  is  more 
than  100  miles.  Mntual  B&n.  L.  Ins,  €o.  y. 
Bobi9on  (0.  G.  App.  8th  C.)  825 

6.  Courts  can  take  Judicial  notice  of  the 
offensiye  character  of  an  undertaking  estab- 
lishment in  a  locality  used  for  residences. 
Botoland  y.  MiUer  (N.  Y.)  182 

6.  It  is  a  matter  of  common  knowledge 
that  during  the  year  1893  a  larse  number  of 
maDufactories  were  shut  down  because  of  the 
stringency  in  the  money  market.  Braeeville 
Coal  Co.  y.  Pecple  (111.)  840 

7.  It  is  a  matter  of  public  history  that 
along  the  yalleys  of  tbe  Lehigh  and  Schuyl- 
kill rivers  there  are  great  numbers  of  blast 
furnaces,  rolling-mills,  rail-mills,  fonnderies, 
machine  sliops,  and  numerous  other  manufac- 
turing establishments  which  consume  enor- 
mous quantities  of  the  coal  output  of  the  state, 
and  at  the  same  time  an  immensely  large  in- 
dustry in  buying  and  selling  coal  for  domestic 
consumption  is  prosecuted  in  every  villnge, 
town,  and  city  in  this  region.  Hoover  y.  Penn- 
eylvania  B.  <Jo.  (Pa.)  268 

8.  Judicial  notice  is  taken  of  the  fact  that 
many  corporations  are  organized  and  doing 
business  in  the  state  outside  of  certain  classes 
of  cor[)orations  enumerated  in  a  statute. 
BraceeiUe  Coal  Co.  y.  People  (III)  840 

9.  It  is  held  by  the  courts  of  Oregon  to  be 
common  knowledge  that  before  and  after  the 
admission  of  the  state  into  the  Union  the  right 
to  wharfage  was  regarded  as  incident  to 
riparian  ownership  on  a  navigable  fresh- water 
stream.    Lewis  v.  Portland  (Or.)  786 

Burden  of  proofs  presumptions. 

10.  The  insurer  has  the  burden  of  showing 
breach  of  warranty  in  the  application.  Manu- 
facturer^ Aoci.  Indem,  Co.  y.  Dorgan  (0.  C. 
App.  6th  C.)  620 

11.  The  holder  of  a  check  has  the  burden 
of  provinff  that  the  indorser  was  not  injured 
by  delay  in  presenting  it  until  after  the  bank 
had  failed,  where  tbe  Indorser  has  proved  that 
it  was  not  duly  presented  for  payment;  and 
this  is  the  rule  wheth«r  the  suit  is  brought  on 
the  check  or  on  an  indebtedness  to  pay  which 
the  check  was  transferred  and  indorsed. 
Kirkpatrkk  v.  Puryear  (Tenn.)  785 

12.  The  burden  of  proving  that  a  bank  was 
a  partnership  is  on  the  one  who  asserts  it, 
especially  where  the  proof  shows  its  organ- 
ization under  the  name  of  the  Home  Savings 
Bank,  with  a  president,  cashier,  and  board  of 
directors.     QibMaEstaUiJPfL.)  276 

18.  The  burden  is  on  those  who  seek  to  dis- 
possess of  church  property  trustees  who,  with 
their  predecessors,  have  been  in  continuous 
possession  of  it  for  more  than  sixty  years,  to 
show  aflSrmatively  how  and  when  their  title 
accrued  and  that  it  is  good  and  yalid.  Sehlid^ 
ter  y.  Keiter  (Pa.)  161 

14.  The  presumption,  in  the  absence  of  evi- 
dence, is  that  the  fee  of  a  street  remains  in  the 
abutting  proprietor.  White  y«  Northwestern 
N.  C.  R.  Co.  (N.  0.)  627 
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15.  Presumption  of  the  delivery  of  a  deed 
arises  if  it  is  found  iu  the  possesdoa  of  the 
personal  representative  of  the  grantee.  Lewis 
y.  Wateon  (Ala.)  297 

16.  A  passenger  injured  in  a  collision  of 
cars  on  the  railroad  is  entitled  to  the  benefit  of 
a  presumption  of  negligence  on  the  ^rt  of  the 
carrier.    Fredericks  v.  Northern  C.  B.  Co.  (Pa.) 

805 

17.  No  presumption  of  negligence  op  the 
part  of  a  railroad  company  arises  from  injury 
to  a  passenger  by  the  fall,  upon  a  train,  of  a 
rock  which  became  detached  from  the  natural 
hillside  more  than  800  feet  from  the  topof  the 
cut  through  which  the  railroad  ran.  Fleming 
y.  Pittsburgh,  C  C.  A  St.  L.  B.  Co.  (Pa.)  851 

18.  The  burden  of  proof  as  to  the  manner 
and  cause  of  death  is  upon  the  plaintiff  in  a 
suit  upon  an  accident  policy.  Manufaetureri 
Acd.  Indem,  Co.  y.  Dorgan  (0.  G.  App.  6th 
0.)  620 

19.  Although  the  burden  is  on  the  propo- 
nents of  a  will  to  establish  the  sanitv  of  a  tes- 
tator, yet  after  favorable  testimony  by  tbe  at- 
testing witnesses,  to  defeat  the  will  the  testi- 
mony of  contestants  must  so  far  oyercome  that 
of  proponents  as  to  neutralize  the  effect  of  the 
legal  presumption  of  sanity.  Be  BaH)et's  Es- 
tate (Conn.)  90 

20.  The  presumption  of  innocence  does  not 
apply  on  an  application  for  a  writ  of  habeas 
corpus  by  one  held  under  a  commitment. 
StaU  v.  Jones  (N.  C.)  678 

21.  No  unfavorable  inference  can  properly 
be  drawn  against  a  corporation  because  of  a 
failure  to  call  its  employes  as  witnesses  to 
prove  facts  admitted  by  the  pleadings  of  the 
opposite  party.  East  Tennessee,  V.  ^  O.  B. 
Co.  y.  Kane  (Qsl)  815 

22.  The  laws  of  another  state  will  be  pre- 
sumed by  a  court  to  be  the  same  as  those  of 
the   forum.    Scroggin  y.  McClelland   (Neb.) 

110 

Documentaj?y* 

28.  A  deed,  tbe  effect  of  which  has  been  ad- 
judicated in  a  prior  suit,  is  not  admissible  for 
the  purpose  of  collaterally  attacking  the  prior 
decision.  Shoemaker  y.  South  Bend  Spark- 
Arrester  Go.  (Ind.)  838 

24.  An  appeal  from  a  probate  decree  ap- 
proving or  disapproving  an  alleged  will  is  not  an 
''action  by  or  against  the  representatives  of  s 
deceased  person,"  within  the  meaning  of  Conn. 
Qen.  Stat,  g  1094,  making  memoranda  in  his 
books  evidence  of  tbe  facts  therein  stated  in 
such  actions.    Be  Barbet^s  SSstate  (Conn.)     90 

25.  A  large  number  of  letters  allejged  to 
have  called  forth  letters  copies  of  which  in  a 
testator's  letter  book  haye  been  admitted  on 
the  question  of  his  mental  capacity  should  not 
be  laid  in  a  mass  before  the  jury  unread,  for 
them  to  examine  or  not  as  they  should  fed  in- 
clined; but  absence  of  proof  of  authenticity, 
that  they  were  received  in  due  course  of  mail, 
or  of  any  offer  to  produce  their  authors  for  ex- 
amination, is  not  ^und  for  rejecting  them  if 
they  were  found  among  testators  papers  with 
his  memoranda  on  them.  Be  BaSrbei'9  Estate 
(Conn.)  90 

26.  A  ruling  of  the  postmaster  general  or- 
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dering  a  poetmaster  to  deliver  to  one  party  mail 
addreased  to  an  other  is  not  admissible  on  the 
4)ne8tioQ  of  malice  in  publisbing  circulars 
which  are  in  jurious  to  the  business  of  the  other 
party.  Shoemaker  ▼•  Bouth  Bend  Bpark-Ar- 
Tester  Co.  (Ind.)  832 

To  Tary  'writlngm 

flfl.  Oral  evidence  is  not  admissible  to  con- 
tradict an  unilateral  agreement  so  far  as  it  is 
in  writing,  although  it  is  admissible  to  show 
the  consideration  or  conditions.  Morn  ▼.  Ban- 
jtfACMinn.)  617 

Opinions. 

28.  A  physician  who  made  an  autopsy  may 
state  that  there  was  no  need  of  what  was 
^called  an  air  or  water  test  with  the  heart, 
when  the  suflSciency  of  the  autopsy  is  ques- 
tioned. Manufaehirent  Aeci,  Indemnity  Go. 
T.  Dorgan  (C.  C.  App.  6th  C.)  620 

29.  A  physician  may  give  an  opinion  that 
the  condition  of  the  longs  of  a  person  found 
dead  in  shallow  water  was  what  it  would  have 
been  if  he  had  fallen  and  been  stunned  in  the 
water.  Id, 

80.  A  physician  cannot  be  asked  whether  or 
sot  in  his  Judgment,  from  testimony  that  he 
bas  heard,  an  autopsy  was  such  as  to  enable  a 
physician  to  state  tne  cause  of  death  with  any 
-degnree  of  certainty,  but  the  qoestion  should 
recite  the  scope  and  character  of  the  autopsy. 

Id. 

81.  A  hypothetical  question  to  an  expert 
witness  testifying  to  a  person's  mental  condi- 
tion, about  which  he  has  no  personal  know- 
ledge, is  improper  if  it  fails  to  present  facts 
which  it  includes,  in  their  just  and  true  rela- 
tion, and  causes  them  to  appear  in  one  that  is 
untrue  and  unjust.    Be  Barbette  Eetate  (Conn . ) 

82.  After  enumerating  a  great  number  of 
facts  as  the  basis  for  a  hypothetical  question  to 
«n  expert.  It  is  improper  to.  incorporate  the 
•entire  testimony  of  a  witness,  without  stating 
it  to  be  considered  "in  connection  with  "the 
other  facts  and  propositions  named.  Id. 

88.  The  fact  that  many  persons  after  con* 
versing  with  a  testator  and  observing  his  con- 
duct believed  him  to  be  insane  is  not  a  prop- 
er one  upon  which  to  base  a  hypothetical 
question  to  an  expert  as  to  his  capacity  to  form 
an  opinion  regarding  testator^  sanity, — at 
least  if  the  conversations  and  descriptions  of 
conduct  are  not  stated;  nor  is  the  fact  that 
persons  who  observed  his  conduct  advised  his 
wife  that  it  was  unsafe  for  her  to  remain  alone 
with  Lhn.  Id. 

84.  In  a  hypothetical  question  to  an  expert 
«s  to  his  capacity  to  form  an  opinion  regard- 
big  the  sanity  of  a  testator  attacked  because 
of  an  insane  delusion  as  to  the  illegitimacy  of 
his  children,  which  is  based  on  their  being  dis- 
inherited, the  true  value  of  the  estate  and  the 
amount  given  the  children  should  be  stated, 
and  not  the  inventoiy  value  and  the  counsel's 
statement  that  the  children's  share  was  "incon- 
siderable "  and  amounted  to  '*  practical  disin- 
heritance." Id. 

86.  The  opinion  of  a  witness  on  the  ques- 
tion whether  or  not  it  was  possible  for  a  per- 
son, if  standing,  to  have  fallen  in  the  position 
in   which  he  was  found,  is  not  admissible. 
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Manufaetttreri^  Aeei,  Indemnity  Co.  ▼.  Dorgan 
(0.  C.  App.  6th  C.)  620 

86.  The  question  whether  or  not  a  person 
could  have  rolled  from  a  certaia  place  where 
he  was  sitting  to  that  where  he  was  found  in  a 
stream  is  not  one  on  which  an  opinion  of  a 
witness  can  be  given.  Id. 

87.  A  conductor  whose  knowledge  has  ex- 
tended to  only  two  or  three  instances  cannot 
testify  that  an  eneineer  was  habitually  reckless 
in  running  at  excessive  speed.  Eoit  Tennessee, 
F.  db  Q.  R.  Co.  V.  Kane  (Ga.)  815 

Admissions  and  declarations. 

88.  Whether  or  not  the  payment  by  defend- 
ant of  the  claim  of  a  third  person  was  an  ad- 
mission of  liability,  so  as  to  be  provable  in 
the  case,  or  was  a  mere  purchase  of  peace 
which  cannot  be  proved,  is  a  preliminary  ques? 
tion  of  fact  for  the  presiding  justice,  uolourn 
V.  Groton  (N.  H.)  768 

89.  Admissions  in  plaintilT's  declaration 
may  be  used  by  defendant  as  evidence,  without 
offering  the  declaration  itself  in  evidence,  or 
otherwise  proving  its  admissions.  S!ast  Ten- 
ness&e,  V.  di  Q.  &  Co.  ▼.  Kane  (Qa.)         815 

40.  Bvidence  of  admissions  or  statements 
made  during  the  limitation  period,  by  a  plain* 
tiff  claiming  land  by  adverse  possession,  that 
the  land  belonged  to  a  third  person,  is  admis- 
sible in  ejectment  as  tending  to  show  that  when 
they  were  made  plaintiff  did  not  claim  owner- 
ship.   Leufis  V.  Watson  (Ala.)  297 

41.  Evidence  of  declarations  made  by  a  per* 
son  when  sober,  as  to  the  value  of  his  prop- 
erty, is  admissible  on  the  question  of  fraud  m 
obtaining  it  from  him  short  ly  after,  at  an  inade- 
quate price,  while  he  was  intoxicated.  Baird 
V.  HoUfordiOhlo)  846 
Relevaney. 

42.  The  custom  of  people  to  crawl  under 
cars  blockading  a  Ptreet  cannot  be  proved  on 
the  question  of  negligence  in  thus  passing  un- 
der them.  Bumpel  v.  Oregon  Short  Line  A 
U.  N.  R.  Co.  (Id.)  725 

48.  Evidence  thaf  travelers  were  accus- 
tomed to  warn  each  other  to  avoid  meeting 
others  at  a  spot  in  a  highway  where  an  acci- 
dent occurred  is  not  admissible  in  an  action 
against  the  town  to  recover  for  in  juries  caused 
by  the  accident.    CoOmm  v.  Qroton  (N.  H. ) 

768 

44.  Evidence  of  the  blockading  of  streets  by 
trains  at  other  tiroes  than  that  at  which  an 
accident  for  which  suit  is  brought  occurred  is 
inadmissible  on  the  question  of  negligence. 
Rumpel  V.  Oregon  Short  Line  db  U,  Jx.  R.  Co. 
(Id.)  725 

45.  Evidence  of  the  common  experience  of 
railroads  in  getting  back  switch  keys  from  em- 
ployes is  inadmissible  on  the  question  of  neg- 
ligence of  a  railroad  company  in  failing  to  re- 
cover such  key  from  a  discharged  employ 6. 
East  Tennessee,  V.  db  G.  R.  Co.  v.  Kane  ((^.) 

815 

46.  In  ejectment  for  land  which  plaintiff 
claims  by  adverse  possession,  evidence  is  ad* 
missible'for  the  purpose  of  showing  that  the 
possession  has  not  been  continuous,  that  with- 
in the  limitation  period  defendant  recovered 
it  in  ejectment  against  plaintiff  and  was  placed 
in  possession.    Lewis  ▼•  Waison  (Ala.)       297 
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47.  On  the  issue  whether  or  not  a  physician 
making  an  aatopsy  cut  open  the  stomach,  be 
may  state  that  he  had  been  told  that  the  de- 
ceased had  been  drinking  on  the  day  of  his 
death,  as  bearing  on  the  scope  of  bis  investiga- 
tions. Manufacturertf  Aeci,  Indemnity  Co,  v. 
Dargan  (C.  C.  App.  6th  C.)  620 

48.  Evidence  is  inadmissible,  in  an  action 
for  libel  in  charging  the  plaintiff  with  un- 
cliastity,  of  her  general  reputation  for  virtue 
and  chastity,  where  no  attack  is  made  upon  it. 
Cooper  V.  Fhipps  (Or.)  836 

Sufficiency. 

49.  A  variance  between  an  allegation  that  a 
person  came  in  contact  with  a  wire  in  the  dark 
while  walking  on  the  sidewalk,  and  received  a 
shock  while  attemptiDg  to  remove  it  from  his 
pathway,  and  evidence  that  he  touched  it  in 
groping  to  find  packages  which  he  had  dropped 
when  he  slipped  and  fell  on  the  sidewalk,  is 
not  a  failure  of  proof  which  is  fatal,  under 
Hill's  (Or.)  Code,  §  98.  Ahtrn  ▼.  Oregon 
Teleph,  A  Ttleg.  Co,  (Or.)  635 

60.  Proof  that  a  person  purchased  shares  in 
a  bank  which  was  then  organized  and  doing 
business,  and  received  dividends  declared  by 
the  directors  and  paid  to  him  in  a  cashier's 
check,  does  not  show  any  liability  aa  a  part- 
ner.   Oibb^9Bki<Ue{f9i.)  276 

51.  That  the  unconsciousness  of  a  person 
during  which  drowning  ensues  was  caused  by 
a  mere  temporary  affliction  may  be  found  by  a 
jury,  where  there  is  evideuce  that  he  was  not 
suffering  from  decease,  but  he  was  found 
drowned  in  shallow  water.  Manufacturertf 
Aeci.  Indemnity  Co.  ▼.  Dargan  (C.  C.  App.  6th 
C.)  620 

Notes  aitd  Bribfs. 

Evidence;  to  vary  or  contradict  writing.  618 

Presumption  as  to  incorporation: — in  civil 
cases;  in  criminal  cases.  276 

Presumption  of  innocence  in  habeas  corpus 
proceeding.  678 

Presumption  of  negligence  of  carrier  from 
injury  to  passenger.  851 

Burden  of  proof  and  opinions  as  to  testa- 
mentary capacity.  90 

Oral  evidence  as  to  contract  with  carrier. 

891 

EXCEPTIONS.    See   Appeal   and  Er- 

BOB,  7. 

EXECUTORS  AND   ADMINISTRA. 
TORS.    See  Costs,  1. 

1.  The  fact  that  a  debt  due  by  legatees  to 
testator's  estate  is  joint  will  not' prevent  the 
amount  of  their  debt  beine  retained  from  their 
claims  to  legacies.     Webb  v.  Fuller  (Me.)    177 

2.  The  administrator  of  a  deceased  legatee 
of  an  estate  is  subject  to  the  same  right  of  re- 
tainer or  deduction  for  an  indebtedness  of 
such  distributee  to  the  estate  as  existed  against 
the  distributee.  Id, 

3.  The  right  of  an  executor  or  administrator 
to  retain  a  legacy  or  distributive  share  from 
a  debtor  to  the  estate,  and  apply  it  to  the  in- 
debtedness, exists  without  any  statute.        Id. 
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4.  The  amount  due  from  a  distributee  to  the 
estate  must  be  included  in  the  assets  in  deter- 
mining  the  amount  of  each  share.  Id. 

EXPATRIATION.    See  also  Aliens.  8. 

1.  Expatriation  must  be  effected  by  re- 
moval from  the  country.  Comitii  v.  Parker- 
mm  (C.  C.  E.  D.  La.)  14a 

2.  In  the  absence  of  any  Act  of  Congress 
authorizing  it,  there  can  be  no  implied  renun- 
ciation of  citizenship  by  an  American  woman 
marrying  an  alien.  Id. 

FACTORS. 

1.  An  agent's  right  to  a  lien  for  commis- 
sions and  expenditures  on  goods  consigned  to- 
him  for  sale  is  personal,  and  not  transferable, 
and  does  not  give  his  creditors  any  right  in  the 
property.  Barnes  Safe  dk  L.  Co.  ▼.  moch  Broe. 
Tobacco  Co.  (W.  Va.)  850 

2.  The  title  to  goods  consigned  to  an  agent 
for  sale,  to  be  paid  for  when  sold,  remains  in 
the  principal  until  a  sale  to  a  bona  fide  pur- 
chaser, and  prevents  a  sale  of  the  goods  on  ex- 
ecution in  favor  of  the  agent's  creditors.     Id. 

NOTBS  Ain>  Bbiefs. 

Factors;  reservation  of  title  in  bailments  for 
sale,  as  against  creditors  of  bailor  and  bailee: — 
conditional  sales  of  goods  to  be  resold;  con- 
signment. 850^ 

FALSE  IMPRISONMENT. 

Liability  for  an  unlawful  arrest  aod  de- 
tention does  not  exist  merely  because  the 
officer  who  made  it  did  not  have  a  warrant 
therefor  in  his  possession,  if  such  warrant  bad 
been  issued  and  no  hurt  resulted  to  the  ac- 
cused because  of  the  fact  that  the  officer  did 
not  have  the  warrant   Cabdl  v.  Arnold  (Tex.) 

87 

FEDERAL  COURTS.    See  ConBTa 

FENCES. 

The  exceptionally  small  size  of  young 
cattle,  such  as  calves  and  yearlings,  on  account 
of  which  they  are  able  to  pass  through  or  under 
barbed-wire  fence,  will  not  excuse  the  owner 
of  the  fence  for  its  insutliciency,  where  the 
statutes  allow  cattle  to  run  at  large,  so  as  to 
give  him  aright  of  action  for  their  trespass,  al- 
though when  the  fence  was  built  all  cattle  in 
the  neighborhood  were  of  a  larger  kind, 
against  which  the  fence  was  sufficient  Clar- 
endon Land,  I.  db  A,  Co.  ▼.  McClelland  (Tex.) 

105 

NOTBS  AND  BbIBFB. 

Fences;  sufficiency  of  i—in  general;  descrip- 
tion of  fence  required;  effect  of  contract    105 

FINDING.    See  Appeal  and  Ebbob,  0. 10. 

FIRE  DEPARTMENT. 

A  fireman  who  goes  into  or  upon  a  burning 
building  for  the  purpose  of  extinguishing  the 
fire  acts  under  a  license  given  by  the  law,  and 
not  by  invitation  of  the  owner  so  as  to  bring 
himself  within  the  rule  as  to  the  owner's  duty 
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^to  have  the  buildine  safe  for  those  whom  he 
invites  there.     Woodruff  v.  Bowefi  (Ind.)    198 

TIBEIEEN.    See  Buildings,  2. 

FISHERIES.  See  also  CoNSTiruTiONAL 
Law,  16. 

The  penalty  for  selling  or  ofiFering  for  sale, 
or  having  in  possession,  any  trout  which  ie  not 
«LUve.  during  the  close  season,  which  is  im- 
posed by  Mass.  Stat.  1884,  chap.  171.  §  58,  ex- 
tends to  trout  artificially  propagated  on  one's 
own  premises,  in  view  of  §  26,  which  declares 
that  such  trout  may  be  sold  at  all  times  for 

? purposes  of  culture  and  maintenance,  but  not 
or  food  during  close  seasons.    Com.  v.  Gilbert 
(Mass.)  439 

FOOD.    See  also  Commercb.  4. 

Notes  and  Briefs. 

Food;  implied  warranty  on  sale  of,  see 
Sai^. 

FORCIBLE  ENTRY  AND  DETAIN- 

ER.    See  Judgment,  4. 

PORGERT.    See  Bills  and  Notes.  | 

FRAUD.    See  also  Estoppel,  2. 

Against  state  to  bar  action  against  Individ* 
ual,  see  Action  ou  Suit,  6. 

1.  Obtaining  the  property  of  an  intoxicated 
person  at  an  inadequate  price,  IcDOwing  of  his 
incapacity  to  make  a  valid  agreement  in  re- 
spect to  it,  constitutes  an  actionable  fraud. 
JSaird  v.  Howard  (Ohio)  846 

2.  Eepreseotations  that  a  horse  is  safe  for  a 
lady  to  drive,  by  which  she  is  induced  to  drive 
the  horse  on  trial,  and  is  thrown  out  and  in- 
jured by  the  plunging  and  kicking  of  the  horse, 
which  is  in  fact  an  uerly,  vicious,  and  tricky 
animal,  create  a  liability  in  the  nature  of  a  tort 
for  breach  of  a  warranty  of  the  safety  of  the 
horse,  although  the  person  making  the  repre- 
sentations did  not  know  that  they  were  false. 

Cameron  ▼.  Mount  (Wis.)  612 

FREEDIEAN'S  SAVINGS  AND 
TRUST  COUP  ANY.  See  Cosfora- 
tions,  18, 14. 

FREEDOn  OF  THE  PRESS.  See  In- 
junction, 7. 

OARNISHMENT. 

1.  A  foreign  corporation  may  be  charged  as 
garnishee  in  all  cases  where  an  original  action 
might  be  maintained  against  it  for  the  recov- 
ery of  the  property  or  credit  in  respect  to 
which  the  garnishment  is  served.  If euf elder 
▼.  Oerman- American  Ins,  Co,  (Wash.)       287 

2.  A  fund  kept  by  a  foreign  insurance  com- 
pany in  one  state  for  the  payment  of  losses  in 
that  and  another  state  is  subject  to  garnish- 
ment at  the  instance  of  creditors  of  an  insured 
in  the  latter  state  to  the  amount  of  the  debt  of 
the  company  for  a  loss  upon  a  policy  issued  in 
the  latter  state,  although  no  portion  of  such 
fund  has  been  specifically  appropriated  to  such 
loss,  under  a  statute  providing  that  any  credit 
or  other  personal  property  in  the  possession  or 
under  the  control  of  any  person,  or  debts  ow- 
ing the  defendant,  may' be  attached.  Id, 
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8.  A  garnishee  paying  Into  court  the  amount 
due  the  principal  defendant  in  advance  of  an 
adjudication,  as  allowed  by  How.  (Mich.)  Ann. 
Stat.  §  8037,  which  expressly  excepts  the  sum 
of  $25  due  to  a  householder  for  peroonal  labor, 
does  so  at  his  peril,  unless  the  principal  de- 
fendant is  estopped  by  circumstances  from  as- 
serting his  claim  for  this  exemption,  since  the 
garnishee  may  always  protect  himself  by  his 
disclosure,  by  stating  at  least  that  he  does  not 
know  whether  the  principal  defendant  is  or  is 
not  a  householder.  Crisp  v.  Wayne  db  E.  R.  Co, 
(Mich.)  782 

Notes  and  Brieps. 

Garnishment:  duty  of  garnishee  to  set  up 
exemption  of  debtor.  732 

Of  debt  due  to  nonresident.  287 

OAS. 

Allowing  gas  to  escape  Into  the  open  air 
and  ffo  to  ^a^te,  because,  it  is  not  profituble 
to  utilize  it,  from  a  well  which  has  been  law- 
fullv  drilled,  without  malice  or  negligence,  in 
one  s  own  premises,  ^ves  no  legal  ground  of 
complaint  to  a  neighboring  owner  on  the 
ground  that  gas  is  thereby  drained  from  the 
adjoining  lands  to  the  detriment  of  his  wells ; 
and  the  latter  has  no  right  to  plug  the  well 
and  prevent  the  waste  of  the  gas,  even  at  his 
own  expense.    Hague  ▼.  Wheeler  (Pa.)       141 

Notes  and  Briefs. 
Gas;  right  of  owner  to  allow  waste  145 

GIFT.    See  Wills,  9, 

m 

GOVERNOR.     See  Courts,  5;  Legisla- 

TURK,  8. 

HABEAS  CORPUS.  See  also  Evidencb, 
20. 

The  burden  of  showing  that  a  person  Is  ille- 
gally detained,  when  held  under  a  regular 
mittimus,  is  upon  the  prisoner,  as  the  mittimus 
is  sufficient,  prima  facie,  to  show  legal  deten- 
tion.   8taU  V.  Jones  (N.  0.)  678 

NoTBS  AND  Briefs. 

Habeas  corpus;  presumption  of  innocence  in 
habeas  corpus  proceedings.  678 

HEALTH.    See  Contracts,  8. 

HIGHWATS.  See  also  Damages,  7;  Drd- 
icATiON;  Eminrnt  Dohain,  12-16;  In- 
junction, 1^.  18. 

1.  The  laying  out  of  a  street  over  tide- 
lands  is  authorized  only  for  the  extension  of 
existing  streets,  under  Wash.  Act  March  24, 
1890,  giving  a  city  the  right  "to  project  or  ex- 
tend" streets  over  such  lands.  Seattle  d  M. 
a.  Co.  V.  StaU  (Wash.)  217 

2.  The  inconvenience  of  the  public,  or  the 
sufficiency  of  the  remainder  of  the  street  for 
public  uses,  is  immaterial  on  the  question  of 
abating  a  purpresture  in  a  street  in  proceed- 
ings by  the  public.    Smith  v.  McDowdl  (III.) 

393 

8.  An  obstruction  of  a  street  for  the  length 
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of  85  feet  aod  the  width  of  6  feet,  by  a  stone 
wall  encloslDg  an  areaway  to  a  basement,  is  a 

Surpresture  which  is  a  public  nuisance  per  ie, 
eyood  the  power  of  municipal  authorities  to 
license  without  express  authority.  Bmith  v. 
McDoimU  (111.)  898 

4.  The  rif^bt  of  an  abutting  owner  to  use  the 
part  of  the  street  of  which  he  owns  the  fee 
does  not  extend  to  the  construction  of  a  private 
railroad  therein,  the  use  of  which  will  pollute 
the  air  and  depreciate  the  rental  value  of  the 
abutting  owner  on  the  opposite  side  of  the 
street     QusUtfMn  ▼.  Hamm  (Minn.)  6G5 

5.  An  abutting  owner  having  an  easement 
independently  of  bis  ownership  of  the  fee  in 
the  street,  to  its  full  width  in  front  of  his  lot 
for  purposes  of  access,  light,  and  air,  which 
constitutes  property,  may  maintain  a  private 
action  to  prevent  the  maintenance  and  opera- 
tion of  a  purely  private  railroad  on  any  part 
of  the  street  in  front  of  his  lot  so  as  to  pollute 
the  air  and  depreciate  the  rental  value  of  his 
premises.  Id, 

6.  A  purely  private  railroad  cannot  be  au- 
thorized upon  or  across  public  streets  by  a  city 
council,  under  the  provisions  of  Minn.  Gen. 
Stat.  1878,  chap.  84.  §  47,  and  Minn.  Sp.  Laws 
1889,  chap.  87,  which  have  reference  only  to 
such  railroads  as  perform  the  duties  of  public 
or  common  carriers.  Id, 

7.  A  child  in  the  highway  for  the  purpose 
of  play  only  is  entitled  to  the  protection  of  the 
law  as  against  negli/zence  in  leaving  a  danger- 
ous embankment  which  falls  upon  and  injures 
the  child.     Oihmn  ▼.  Huntington  (W.  Va.)  661 

8.  A  municipal  corporation  is  absolutely 
liable  for  injuries  caused  by  its  failure  to  keep 
in  repair  the  streets,  alleys,  sidewalks,  roads, 
and  bridges.  Id, 

9.  Trustees  of  a  village  in  purchasing  a 
ledcre  of  rock  and  voting  to  locate  a  stone 
crusher  there  act  oflQcially,  and  are  not  person- 
ally liable  to  one  whose  horse  was  frightened 
by  the  stone  crusher,  where  they  did  not  par- 
ticipate as  laborers,  operatives,  or  superintend- 
ents in  setting  upand  operating  the  crusher. 
Bate%  V.  Homer  (Vt.)  824 

10.  An  ordinance  attempting  to  vacate  a 
street  or  portion  thereof,  for  the  sole  purpose 
of  allowing  a  private  person  to  occupy  a  por- 
tion fo**  an  area  and  stairways  in  connection 
with  the  basement  of  a  building,  is  ultra  rires 
and  void,  where  the  only  statutory  authority 
is  a  general  power  to  lay  out,  improve,  and 
vacate  streets.    Smith  v.  MeDoweU  (III.)     893 

Notes  and  Brtefb. 

Highways;  right  to  light  and  air  from,  see 

Easumei^ts. 

Use  of,  by  abutting  owner  for  private  rail- 
road. 665 

Right  of  child  to  protection  against  danger- 
ous conditions  of: — in  general;  statutes  requir- 
ing simply  safety  for  travelers;  absence  of  stat- 
utory rules.  661 

Personal  liability  of  highway  officers  for 
iirgligence:---(l)  nature  of  their  office;  (2)  capa- 
city in  which  liable;  (8)  duties  required  of 
them;  (4)  ministerial  duties;  (5)  foundation  of 
liability,  (6)  principles  exempting  from  liabii- 
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ity;  (a)  general;  {b)  error  of  ]«idgmcnt;  (e)  mat 
ters  of  discretion;  (d)  necessity  of  funds;  («> 
order  of  the  court;  (7)  necessitv  of  notice;  (a)  U> 
officers;  {b)  to  land  owners;  (8)  principles  sos- 
taining  liability;  (9)  state  decisions;  (10)  for  acts 
of  predecessoris  or  successors;  (11)  for  acts  of 
employes;  (12)  adjoining  towns;  (18)  csosIb; 
(14)  criminal  liability.  824 

Rights  of  abutting  owners  as  to  obstraction 
or  vacation.  894 

HOIEESTEAD. 

The  foreclosure  of  a  mortgage  on  property 
cannot  be  contested  by  the  wife  of  a  subse 
quent  owner  who  expressly  assumed  the  pay- 
ment thereof,  on  the  ground  that  it  is  a  familj 
homestead,  although  it  was  obtained  in  ex- 
change for  a  former  homestead.  Sheldon  ▼. 
Prueesner  (Kan.)  709 

HUSBAND  AND  WIFE.    See  also  Es- 
toppel, 1;  Nbglioekck,  2. 

1.  Husband  and  wife  do  not  take  as  tenants 
by  entirely,  but  as  joint  tenants,  under  a  con- 
veyance to  them  "in  joint  tenancy."  Thorn- 
burg  y,  Wiggins  (lad.)  43 

2.  A  conveyance  of  land  to  a  husband  and 
wife  in  consummation  of  their*joint  purchase 
of  it  during  coverture  vests  in  them  an  estate 
by  entireties.     Be  Bramberry'a  Eeiate  (Pa.) 

594 

8.  A  mortgage  taken  in  the  joint  names  of 
husband  and  wife  on  the  sale  of  land  held  as 
tenants  by  the  entirety  is  presumed  to  be  held 
by  the  same  estate.  Id. 

Notes  akd  Briefsl 

Husband  and  wife;   estoppel  of  wife,  see 

ESTOPPICL. 

Husband's  negligence  as  bar  to  recovery  for 
wife's  personal  injuriea  460 

Tenancy  by  the  entireties  in  personal  prop- 
erty. 694 

INDICTIEENT. 

An  indictment  charing  profane  swear- 
ing and  cursing  and  takmg  the  name  of  God 
in  vain  on  the  public  streets,  to  the  "evil  ex- 
ample and  to  the  common  nuisance  of  the  good 
citizens  of  the  state,"  does  not  sufficiently  aver 
the  farts  and  circumstances  necessary  to  make 
it  a  common  nuisance,  where  it  does  not  aver 
that  it  was  heard  by  citizens,  or  state  facts 
showing  the  offensive  and  annoying  character 
of  the  utterances.     Com.  v.  Linn  (Pa.)       858 

INFANTS.    Right   of,  on  Hiirhways,  see 
HioHWATB,  7,  Notes  and  Bkiefsl 

INJUNCTION.    See  also  Coubtb,  14. 

1.  A  clear  case  of  the  inadequacy  of  the  le- 
gal remedy  must  be  shown  in  order  to  justify 
the  interference  of  a  court  of  chancery  by  in- 
junction.    Carney  v.  Ha^Uey  (Fla.)  283 

2.  While  insolvency  alone  of  the  defendant 
may  not  be  sufficient  to  authorize  an  injunc- 
tion, yet  it  is  an  important  element  in  many 
cases  in  determining  whether  or  not  a  court  of 
chancery  should  act  in  granting  injunctions. 
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8.  Ad  injunction  may  be  granted  against  a 
threatened  trespass,  under  an  anconstnutional 
statute,  to  take  lands  for  private  purposes. 
l^elton  ▼.  Dickwfi  (Neb.)  496 

4.  In  order  to  Justify  the  granting  of  an  in- 
junction against  an  alleged  trespass  or  threat- 
eDed  injury  to  trees  standing  on  land,  it  must 
appear  that  the  trees  are  of  such  peculiar  value 
and  importance  to  the  estate  as  that  the  alleged 
injury  to  them  will  so  affect  the  uses  and  pur- 
poses for  which  the  estate  was  designed  as  to 
•make  the  injury  to  them  an  irreparable  loss  to 
the  owner.    Carney  v.  RadUy  (Fla.)  288 

5.  Whenever  the  complainant's  title  is  dis- 
puted in  cases  of  trespass,  a  court  of  equity 
will  not  interfere  by  injunction  oi^  the  ground 
of  a  multiplicity  of  suits,  until  be  has  succesa- 
fully  estabJished  his  title  by  trial  at  law.      Id. 

6.  Before  a  court  of  chancery  will  interfere 
to  prevent  a  multiplicity  of  suits,  there  must 
be  several  persons  controverting  the  same 
right,  and  each  standing  upon  his  own  preten- 
sion of  right.  Id, 

7.  The  constitutional  guaranty  of  the 
freedom  of  the  press  and  or  speech  will  not 
protect  against  an  injunction  one  who  pub- 
lishes false  and  injurious  statements  against  a 
competitor's  business.  Shoemaker  v.  JSouih 
Bend  Bpark-Arre^ter  Co.  (Ind.)  882 

8.  An  injunction  may  issue  against  false 
and  malicious  claims  of  title  to  a  patent,  with 
threats  of  infringement  suits  against  the  cus- 
tomers of  a  competitor, — at  least  where  the  de- 
fendant is  insolvent.  Id, 

9.  A  vendor  of  village  premises  upon  condi- 
tion that  no  intoxicating  liquors  shall  be  sold 
thereon  cannot  maintain  a  suit  to  enloin  the 
sale  of  such  liquor  in  violation  of  such  condi- 
tion, where  he  nas  subsequently  sold  adjoining 

J>remise8  without  restriction,  and  such  adjoin- 
Dg  premises  have  been  and  are  used  for  the 
sale  of  liquor,  since  such  restrictions  are  sus- 
tained upon  the  theory  that  a  person  has  the 
right  in  disposing  of  his  property  to  prevent 
such  a  use  by  the  grantee  as  may  diminish  the 
▼alue  of  remaining  land  or  impair  its  eligibil- 
ity for  other  uses;  and  the  fact  that  the  omis- 
sion of  a  restriction  in  the  subsequent  deed 
was  a  mistake  will  not  affect  the  result  Jenks 
V.  Pavflowki  (Mich.)  868 

10.  The  fact  that  most  of  the  premises  in 
the  locality  are  no  longer  kept  for  residences 
-will  not  deprive  a  person  who  still  resides 
there,  and  who  has  done  or  omitted  nothing 
vrhich  would  defeat  the  right,  of  the  right  to 
enforce  a  restriction  in  an  agreement  against 
business  "injurious  or  offensive  to  the  neigh- 
boring inhabitants."  Rowland  v.  MiUer  (N. 
Y.)  182 

11.  An  injunction  will  not  lie  in  all  cases  to 
prevent  the  maintenance  of  a  nuisance  causing 
damage  to  private  property,  but  the  remedy 
may  he  by  an  action  for  damages.  Haggart  v. 
Stehlin  (Ind.)  677 

12.  An  injunction  to  prevent  the  continu- 
ance or  creation  of  a  nuisance  by  obstructing 
a  highway  may  be  granted  at  the  suit  of  the 
proper  ofScers.     Smith  v.  McDowell  (111.)    898 

18.  An  injunction  may  be  granted  against 
the  construction  of  a  purely  piivute  railroad 
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upon  or  acro<<S  a  public  street,  to  the  detriment 
of  an  abutting  owner.  Giut(rf$on  v.  Mamm 
(Minn.)  66& 

Ag^ainst  official  action. 

14.  The  enforcement  of  city  ordinances 
which  attempt  an  unconstitutional  interference 
with  interstate  commerce  may  be  restrained  by 
injunction  from  a  federal  co«irt.  Qeorgia 
Packing  Go.  v.  Afacon  (C.  C.  8.  D.  Ga.)      775 

16.  The  courts  may  enjoin  the  collection  of 
an  assessment  upon  abutting  owners  for  the 
construction  of  elevated  roadways  which  will 
not  at  all  beneflt  the  property  assessed,  as  there 
is  no  foundation  for  the  exercise  of  discretion 
of  the  assessinir  officers.  Oregon  d  C,  B,  Co, 
Y,  PorUand  (Or)  718 

16.  The  proper  mode  of  review  of  an  order 
of  court  directing  the  sheriff  to  operate  an  ele- 
vator in  the  court-house  for  convenience  of  ac- 
cess to  the  court- room  is  by  appeal,  and  not 
by  injunction  against  the  sheriff.  Vigo  Coun- 
ty Conm.  V.  Stout  (Ind.)  898 

17.  A  void  order  of  court  to  make  a  prac- 
tical reconstruction  of  the  court-house  is  sub- 
ject to  collateral  attack  by  way  of  iu  junction^ 
although  the  order  purports  to  be  for  repairs, 
and  would  have  been  valid  if  confined  to  neces- 
sary repairs  only.  White  County  Comra,  v. 
Qtoin  (Ind.)  402 

Notes  ksd  Briefs. 

Injunction;  against  collection  of  assessment. 

718 

Against  trespass  tocut  timber: — conservatism 
of  court  as  to  such  relief;  lack  of  remedy  at 
law;  adequate  remedy  at  law;  multiplicity  of 
suits;  question  of  possession  or  title;  preventing 
waste  pending  litigation;  statutory  provisions; 
allegation  of  irreparable  injury;  interference 
with  contract  rights.  288 

Torestrain  collection  of  illegaltazes: — ^general 
doctrine  against;  foundation  of  Jurisdiction; 
practical  operation  of  principles;  (a)  recognized 
heads;  (b)  mere  illegality,  irregularity,  etc. ;  (c) 
adequate  remedy  at  law;  (d)  necessity  of  pay- 
ment, eta,  of  tax  due;  relief  granted;  (a)  mul- 
tiplicity of  suits;  (b)  irreparable  injury;  (c)  in- 
adequate legal  remedy;  (d)  cloud  upon  title;, 
special  state  doctrines;  fraud;  personal  tax;  es- 
toppel; set  off.  69^ 

INNOCENCE.    Presumption  of,  see  Ha* 

BBAB  COBFUB,   NOTBB  AKD  BiUflFB. 

INSOLVENCY.  For  Preferences  by  In- 
solvent Corporation,  see  Corpobationb^ 
Notes  Am)  Bbikfs. 

INSURANCE.    See  also  Coitspiract;  Con- 

TRAGTS,    10;    EVIDENCJB,     10;    Oabnish- 
MEMT,  2. 

1.  A  carrier's  liability  on  a  collateral  con- 
tract to  procure  insurance  on  the  property  of 
shippers  is  not  covered  by  a  policy  of  insur- 
ance "to  cover  the  liability  of  the  insured  as 
carriers  and  warehousemen."  MinneapoHis,  St. 
P.  d  S,  Ste.  M.  R  Co,  v.  Uomelm,  Co.  {Minn,) 

880 

2.  A  valid  contract  of  insurance  may  be 
made  by  parol,  when  not  forbidden  by  statute, 


696 


Insuramcb. 


or  a  provision  of  the  companv's  charter  which 
has  been  brought  to  the  knowledge  of  the  other 
contracting  party;  and,  as  in  other  cases  of 
parol  contracts,  the  assent  of  the  parties  to  the 
terms  of  the  agreement  may  be  shown  by  their 
acts  and  the  attending  circumstances,  as  well 
as  by  the  words  they  have  employed.  Newark 
Mach.  Co  V.  Kenton  Ins.  Co.  (Ohio)  768 

8.  When  nothing  is  said  in  the  negotiations 
for  insurance  about  special  rates  of  insurance, 
or  special  condiiions  of  the  policy,  it  will  be 
presumed  that  those  which  are  usual  and  cus- 
tomary were  intended.  Id, 

4.  When  the  terms  of  an  executed  policy 
have  been  unconditionally  accepted  by  the  in- 
aured,  and  it  has  thereafter  been  treated  as  in 
force  by  the  parties,  its  delivery  will  be  re- 
garded as  complete,  though  it  remain  in  the 
hands  of  the  insurer's  agent.  Id, 

5.  An  agent  authorized  to  make  contracts 
of  fire  insurance  and  issue  policios  may  waive 
payment  in  cash  of  the  premiums,  and  give 
time  for  their  payment,  unless  there  are  re- 
strictions upon  his  authority  of  which  the  in- 
sured has  notice;  and  such  waiver  may  be  ex- 
press or  implied.  Id, 

6.  Where,  under  an  arrangement  with  the 
insured  by  which  his  insurance  was  to  be  kept 
up  to  a  specified  amount  by  renewals  or  new 
policies,  it  was  the  custom  of  the  agent  to 
charge  the  premiums  as  policies  were  issued 
or  renewed,  and  have  periodical  settlements 
with  the  insured,  when  the  premiums  would 
be  paid,  a  credit  for  a  premium  so  charged,  to 
the  next  period  of  settlement,  may  be  implied. 

Id, 
Insurable  interest. 

7.  A  college  supported  by  a  church  has  no 
insurable  interest  in  the  life  of  a  member  of 
that  church,  which  will  sustain  a  policy  of  in- 
surance on  his  life  in  favor  of  the  college,  al- 
though the  college  paid  the  premiums,  while 
the  application  was  made  by  the  person  whose 
life  was  insured.  Trinity  College  v.  Tratderif 
Im.  Co.  (N,  C.)  291 

8.  A  life  insurance  policy  constitutes  a 
wagering  contract,  in  the  absence  of  any  ties 
of  blood  or  marriage  between  the  beneficiary 
and  the  person  whose  life  is  insured,  or  of 
some  contractual  relation  between  them  by 
reason  of  which  damage  may  result  to  the 
beneficiary  from  the  death  of  the  other  partv. 

9.  A  vendor  in  an  existing  contract  of  sale 
has  not  the  **8ole  and  unconditional  ownership" 
of  a  building  which  is  described  as  "his  dwell- 
ing," within  the  meaning  of  an  insurance  pol- 
icy. Hamilton  y.  DumUng-Houee  Ins.  Co, 
(Mich.)  527 

Health  of  insured. 

10.  The  construction  of  the  words  "spitting 
of  blood,"  by  a  medical  examiner  in  filling  out 
answers  to  an  application  for  insurance,  as  it 
was  his  duty  to  do,  to  mean  tbe  spitting  of 
blood  from  the  lungs  or  bronchial  tubes  only, 
is  conclusive  on  the  insurance  company.  Mu- 
tval  Ben.  L.  Ins.  Co.  v.  Bobison  (C.  C.  App. 
8th  C.)  825 

11.  An  ansemic  murmur  of  the  heart,  which 
indicates  no  structural  defect  but  comes  from 
mere  debility  or  weakness,  is  not  a  "bodily  or 
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mental  infirmity"  within  the  meaning  of  the 
provisions  of  a  policy  of  life  insurance.  Jfanu- 
facturers*  Aeci.  Indemnity  Co.  ▼.  DorganiC. 
C.  App.  6th  C.)  ^0 

12.  A  fainting  spell  produced' by  indiges- 
tion or  lack  of  proper  food,  which  is  a  mere 
temporary  disturbance  or  enfeeblement,  is  doC 
a  "disease  and  bodily  infirmity"  within  tbe 
meaning  of  an  insurance  policy.  Id. 

Warranties. 

13.  The  difference  between  a  warranty  and 
a  representation  in  an  application  for  insurance 
is  that  a  warranty  must  be  literally  true  with- 
out regard  to  its  materiality  to  the  risk,  wbiie 
a  representation  must  be  true  only  so  far  as  it 
is  material  to  the  risk.  Muttuil  Ben.  L.  In». 
Co.  V.  Edfnson  (C.  G.  App.  8th  C.)  325 

14.  Tbe  rule  that  the  breach  of  a  warranty 
of  the  truth  of  an  applicant's  answer  avoids 
an  insurance  policy,  without  reference  to  his 
good  faith  or  the  materiality  of  the  answer, 
cannot  be  applied  to  avoid  a  policy  for  the 
falsity  of  an  answer  resulting  from  a  mistake 
in  Judgment  or  an  error  or  blunder  of  tbe  com- 
pany's agent,  who  was  specially  charged  by 
the  company  with  the  preparation  of  the  ap- 
plication, and  who  maae  the  answers  upon  a 
full  and  truthful  statement  of  the  facts  by  the 
applicant.  Id, 

Estoppel  or  waiver. 

15.  An  insurance  company  is  estopped  to 
question  the  truth  of  answers  in  an  applica- 
tion, notwithstanding  the  application  warrants 
the  answers  to  be  true,  where  they  are  made 
under  a  requirement  of  the  company,  by  iis 
own  medical  examiner,  who  deduces  the  an- 
swers from  facts  correctly  stated  to  him  by  the 
applicant.  Id. 

16.  Knowledge  of  an  insurance  agent  that 
the  insured  had  made  a  contract  for  the  sale 
of  the  property  estops  the  company  from  deny- 
ing that  he  had  the  "sole  and  unconditional 
ownership"  required  by  policy.  Hamilton  v. 
Dwelling  House  Ins.  Co.  (Mich.)  527 

17.  The  knowledge  of  an  insurance  agent 
that  a  warranty  by  the  assured  that  "a  con- 
tinuous clear  space  of  150  feet  shall  hereafter 
be  maintained"  between  the  property  insured 
and  any  woodworking  or  manufacturing  es- 
tablishment does  not  represent  the  existing 
state  of  facts  and  that  there  is  no  Intent  to 
change  the  situation,  and  that  the  insured  can- 
not control  a  clear  space  for  that  distance,  pre- 
vents a  forfeiture,  of  the  policy  for  breach  of 
the  warranty,  where  the  agent  accepts  ihe 
premium  and  issues  the  policy  without  taking 
any  steps  subsequently  to  rescind  It  tbough 
knowing  of  the  breach  of  the  warranty,  and 
it  appears  that  on  account  of  the  situation  of 
the  property,  the  manner  of  its  use,  and  its 
proximity  to  water,  he  considered  that  the  ex- 
isting space  was  equivalent  to  that  requir«i. 
MicJiigan  Shingle  Co,  v.  State  InvesL  A  Ins. 
Co.  (Mich.)  819 

18.  A  clause  in  a  policy  withholding  from 
agents  autbority  "to  make,  alter,  or  discharge 
this  or  any  otber  contract  in  relation  to  tbe 
matter  of  this  insurance,"  has  no  reference  to 
the  application  which  precedes  the  policy. 
Mutual  Ben.  L.  Ins.  Co,  y.  Bobison  (C.  C. 
App.  8lh  C.)  &25 
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19.  Beceivinf^  and  retaining  noHoe  of  death 
without  objection  and  call  for  further  infor- 
mation, besides  furnisbin^  blanks  for  proofs 
of  loss,  waives  the  objection  that  the  notice 
was  not  served  in  time.  Trippt  ▼.  Protident 
Fund  8oc  (N.  T.)  482 
Time  for  notice. 

20.  The  "  ten  days  from  the  date  of  either 
injury  or  death."  within  which  notice  of  the 
death  of  a  person  insured  by  an  accident  pol- 
icy must  be  given,  does  not  begin  to  run  from 
the  date  of  his  death,  occasioned  by  the  fall 
of  a  building  which  he  occupied,  if  the  fact  of 
his  death  is  not  known  until  the  discovery  of 
his  body,  but  begins  to  run  when  the  fact  of 
death  is  known.— especially  where  the  notice 
of  death  is  required  to  contain  full  particulars 
of  the  accident  and  injury.  Id, 

C»use  of  death* 

21.  Drowning  is  the  moving,  sole,  and  proxi- 
mate cause  of  death  resulting  from  falling  into 
water,  within  the  meaning  of  an  insurance 
policy,  although  the  fall  may  have  been  due 
to  disease.  Manvfaeiurer/ Acci,  Indemnity 
Oo.  Y.  J)argan  (C.  0.  App.  6th  G.)  620 

22.  Accidental  death  by  drowning  is  caused 
indirectly  by  disease  within  the  meaning  of  an 
exception  to  an  insurance  policy  against  death 
caused  directly  or  indirectly  by  disease,  if 
drowning  ensues  upon  a  fall  into  the  water 
which  is  caused  by  disease.  Id, 

23.  The  words  "voluntary  exxxwure,**  "un- 
necessary danger,"  and  "hazardous  adven- 
ture," within  the  meaning  of  an  insurance 
policy,  do  not  include  such  exposure  as  is  inci- 
dent to  the  ordinary  habits  ana  customs  of  life, 
but  refer  to  something  beyond  the  ordinary, — 
such  as  wanton  or  gross  carelessnessi  Id, 

Notes  aitd  Bbibfs. 

Insurance;  sole  ownership  of  property.    627 

Effect  of  agent's  knowledge  to  affect  con- 
tract. 810 

Validity  of  oral  contract  for: — ^in  general;  ya- 
lidity  of  such  contract  assumed;  charter  or 
statutory  provisions;  contract  to  insure;  agree- 
ment to  renew  or  extend  policy;  contract  in- 
complete; superseded  by  written  contract; 
English  decisions;  presumption  as  to  agenfs 
powers.  768 

Interpretation  of  statements  as  to  health  of 
insured.  826 

Cause  of  death  of  person  drowned.  622 

INTEREST. 

1.  A  contract  to  pay  a  higher  rate  of  interest 
after  maturity  than  before  u  valid  if  not  pro- 
hibited by  statute.  Sheldon  y.  Pruesiner  (Kan.) 

700 

2.  A  note  or  other  instrument  containing  an 
express  promise  to  pay  money,  without  any 
time  specified,  is  in  law  (Hiyable  immediately, 
so  that  interest  runs  from  its  date,  while  a  prom- 
ise to  pay  upon  demand  requires  at  least  a  Ju- 
dicial demand  to  set  interest  running.  Born 
y.  Hansen  (Minn.)  617 


INTEBNAL  IMPBOVEIEENTS.    See 

COKBTITUTIONAL  Law,  4. 

92  L.  R.  A.  57 


nrrOXICATINO  LIQUORS.    See  alio 
Injunction,  0. 

1.  Delivering  an  express  package  of  whis- 
key marked  C.  O.  D.  to  the  express  company 
addressed  to  a  purchaser  in  another  county, 
who  by  a  postal  card  order  had  directed  it  to 
be  thus  sent,  is  a  sale  of  the  whiskey  in  the 
county  where  it  was  delivered  to  the  carrier. 
State  v.  Flanagan  (W.  Ya.)  4£0 

2.  A  saloon  constitutes  an  actionable  nui- 
sance to  neighboring  property  owners  whose 
property  is  largely  depreciated  in  selling  and 
rental  value  by  reason  of  the  proximity  of  the 
saloon,  frequented  by  persons  for  the  purpose 
of  drinking  intoxicating  liquors  therein,  when 
it  is  established  In  a  residence  neighborhood 
that  has  been  previously  free  from  such  busi- 
ness and  which,  aside  from  residences,  includes 
little  except  churches,  schools,  a  female  col- 
lege, and  an  orphan  asylum,  and  in  which  the 
people  are  largely  opposed  to  saloons.  Bag- 
ffart  y.  Btehlin  (Ind.)  577 

8.  The  lessor  of  a  building  for  use  as  a  saloon, 
which  will  constitute  an  actionable  nuisance 
to  neighboring  property  owners,  is  liable  to 
them  for  the  damage  resulting  from  such 
use.  Id, 

4.  A  saloon  keeper's  license  for  the  sale  of 
intoxicating  liquors  is  no  defense  against  lia- 
bility to  adjoining  property  owners  as  to  whom 
his  saloon  may  constitute  an  actionable  nui- 
sance. Id, 

6.  A  statute  providing  for  the  licensing  of 
liquor  sellers  is  not  unconstitutional  on  the 
ground  that  it  is  to  promote  their  business,  or 
that  it  confers  a  privilege  to  do  an  unlaw  fid 
act,  since  in  the  absence  of  any  statute  on  the 
subject  the  business  would  be  open  to  aU.    Id. 

Notes  and  Bbiefs. 

Intoxicating  liquors;  saloon  as  nuisance  to 
adjoining  property.  678 

JOINT  DEBTORS.    See  also  Contbact8» 

4. 

A  joint  action  against  a  street-railway 
company  and  a  railroad  company  may  be  main- 
tained by  a  passenger  in  a  street  car  who  was 
injured  by  a  collision  caused  by  the  neglect  of 
the  railroad  company  to  give  notice  of  the  ap- 
proach of  its  locomotives,  concurring  with  the 
neglif^ence  of  the  street-railway  company  in 
crossing  the  railroad  track.  JiattheiM  v.  Del- 
aware, L.AW.B.  Oo.  (N.  J.  Sup.)  261 

JOINT    TENANTS.     See     Cotbnantb; 
Husband  and  Wnrs,  1. 

JUDOIKENT.    See  also  CoNsnTxrnoNAL 
Law,  5. 

1.  Service  in  another  state  upon  a  foreign 
corporation  after  an  order  of  publication  has 
been  made  is  insufficient,  where  there  is  no  at- 
tachment, to  give  jurisdiction  to  render  a  per- 
sonal judgment  against  the  corporation,  al- 
though  it  had  no  property  withm  the  state. 
TiUinghaet  y.  Boston  dP.R.  Lumber  Oo.  (S. 
0.)  40 


2.  A  satisfied  Judgment  in  an  action  by  a 
discharged  employ^  working  under  a  contract 
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for  a  year  at  a  certain  sum  per  week,  payable 
weekly,  against  tbe  employer,  based  oo  the 
contract,  is  a  bar  to  a  subsequent  action  there- 
on, although  the  recovery  was  for  only  one 
week's  salary.     Olmhtead  v.  Bac^i  (Md.)       74 

8.  A  person  summoned  to  show  cause  why  a 
dormant  judgment  should  not  be  revived 
against  him  may  interpose  the  defense  that  it 
is  void  for  lack  of  jurisdiction,  when  this  ap- 
pears on  the  face  of  the  record.  Enetcold  v. 
Olsen  (Neb.)  673 

4.  A  judgment  in  forcible  entry  and  detainer 
is  conclusive  only  as  to  the  right  of  possession, 
and  is  not  conclusive  as  to  the  lessee's  right  to 
recovery  or  recoupment  for  breach  of  covenant 
in  the  lease.     Keating  v.  i^pringer  (111.)      644 

6.  One  only  of  two  defendants  charged  as 
Joint  tortfeasors  may  be  found  liable  for  negli- 

fence,  and  the  other  exonerated  by  the  ver- 
ict.    Matthews  ▼.  Delaware,  L.  dk  W,  R,  Co, 
(N.  J.  Sup.)  261 

JUDICIAL  NOTICE.  Bee  Eyidencb, 
1-9. 

JUDICIAL  SALE.  See  also  Dekd,  4; 
Estoppel,  8. 

The  return  of  a  levy  is  not  essential  to  the 
▼alidity  of  a  sheriU's  deed  to  the  purchaser  at 
execution  sale.    Lewis  v.  Watson  (Ala.)      297 

Notes  ksd  Briefb. 

Judicial  sale;  of  property  held  by  trustee. 

454 

JUBT.    See  Dentists. 

LANDLORD  AND  TENANT.  See  also 
Action  or  Suit,  5;  Easements,  8-7; 
Equity;  Intoxicating  LiquoRS,  8;  Set- 
off and  Counterclaim. 

1.  A  tenant  of  a  portion  of  a  building  may, 
recover  back  rent  paid  in  advance  in  accord- 
ance with  the  lease,  upon  the  total  destruction 
of  the  building  by  fire.    Porter  v.  2'«^i  ( Wash.) 

618 

3.  A  lessee  may  recover  damsges  by  action 
for  lireacb  of  covenant  by  his  landlord,  even  if 
this  does  not  amount  to  an  eviction  or  operate 
as  a  bar  to  the  claim  for  rent  Keating  v. 
Springer  (III.)  644 

8.  A  tenant  must  pay  rent  while  he  remains 
in  possession,  notwithstanding  such  interfer- 
ence with  the  enjoyment  of  the  pren.ises  as 
would  constitute  an  eviction  for  which  he 
might  abandon  them.  Id, 

Notes  and  Briefs. 

Landlord  and  tenant;  tenant's  easement  of 
li^lU  and  air,  see  Easements. 

Ri^lns  and  liabilities  of  tenant  on  destruction 
of  leased  building: — right  of  possession  of 
rooms;  possession  of  building;  continuance  of 
rent  for  apartments  and  rooms;  continuance 
of  rent  for  building;  rent  ceasing  by  terms  of 
lease;  abatement  of  rent  by  surrender  of  prem- 
ises; liability  of  tenant  to  rebuild;  statutes.  618 

LARCENY. 

Notes  and  Bhiefs. 

Larceny;  as  affecting  liability  on  offlc'al 
bond.  449 
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LAW   OF    PLAGE.     See   Confuct   of 
Laws. 

L£OACIES«    See  Executors  ahp  Ai>icib- 
iSTBATOKS,  t-8;  Wills,  121. 

LEGISLATURE.    See  also  Coubtb,  5,  9. 

1.  A  resolution  purporting  to  be  passed  by 
the  house  of  representatives  after  the  general 
assembly  bad  been  prorogued  by  the  goTemor 
is  of  no  effect.  Es  LegislaUve  A^urnment 
(R.  I.)  716 

2.  Tbe  provision  in  R.  L  Const,  art.  4,  §  9. 
that  neither  house,  without  consent  of  tbe 
other,  shall  adjourn  for  more  than  two  days,  ii 
subject  to  implied  exceptions,  such  aa  that 
where  one  house  has  unlawfully  unseated  mem- 
bers, thereby  depriving  towns  of  their  oonsti- 
tutional  representation.  In  such  caae  the 
other  house  may  adjourn  until  the  vacancies 
can  be  filled.  Id. 

8.  The  fact  that  tbe  two  houses  have  not 
yet  joined  in  grand  committee  for  couDtiog 
and  declaring  votes  does  not  prevent  the  gov- 
ernor, under  H.  I.  Const,  art.  7,  §  6,  from  ad- 
journing the  general  assembly  in  case  of  dis- 
agreement between  the  two  houses.  Id, 

Notes  Ain>  Bbiefs. 

Legislature;  power  of  governor  as  to  adjourn- 
ment of.  lit 

LEVT  AND  SEIZURE.    See  also  Fac- 
tors, 2. 

1.  A.  joint  tenant's  interest  in  property  is 
subiect  to  execution.  Thomburg  v.  Wiggins 
(Ind.)  42 

2.  A  return  of  a  levy  may  properly  be  in- 
dorsed on  an  execution  by  a  third  persoo  at 
the  direction  and  in  the  presence  of  the  sheriff. 
Leiois  V.  Watson  (Ala.)  297 

8.  Books  of  account  and  trial  balancea  are 
not  tandble  property  which  can  be  made  sub- 
ject to  levy  under  attachment,  since  they  are 
not  so  intimately  connected  with  tbe  demnnds 
charged  therein  that  their  seizure  is  equivalent 
to  tbe  seizure  of  such  demands.  BosentAal  v. 
Muskegon  Circuit  Judge  (Mich.)  098 

Notes  ksd  BiuBFa 

Levy;  on  books  of  account.  693 

LIBEL  AND  SLANDER.    See  also  Con- 
tracts, 9;  bi  J  UNCTION,  7,  8. 

1.  A  witness  in  an  action  is  not  liable  for 
libel,  unless  it  is  shown  afQrmatively  that  ber 
statements  were  not  pertinent  to  the  matter  in 
progress,  and  were  spoken  maiiriou^ly  and 
with  a  view  to  defame  the  one  claiming  to  be 
injured  thereby.     Co&per  v.  Phipps  (Or.)    836 

2.  Defamatory  and  libelous  matter  fn  a 
pleading  is  not  necessarily  privileged,  but  tbe 
protection  of  tbe  party  from  lisbility  depends 
on  the  good  faith  of  the  allegations.  Randnll 
V.  Hamilton  (La.)  649 

Notes  and  Briefs. 

Libel  and  slander;  by  defamatory  words  in 
pleading.  619 

Privilege  of  witness  as  to  defamatory  testS- 
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Enony:^n  general;  EngUah  cases;  atfldayits 
and  depositfoDSt  880 

UCENSE.    See  also  Attobnetb,  8;  Firb 

DBrABTMENT:  HIGHWAYS,  8;  INTOXICAT- 
ING LiquoBS,  4;  Ratlboads,  2»  8;  Taxes, 
3. 

1.  A  deed  of  staDdiog  timber  to  be  removed 
withiD  tOD  years  passes  tbe  title,  and  does  uot 
constitate  a  mere  license  to  take  off  chattels 
witbio  tbe  time  limited.  Mte  ▼.  Benedict 
(Micb.)  641 

2.  A  license  fee  of  $1,000  for  tbe  occupation 
of  an  emigrant  agent,  unaccompanied  by  any 
police  regulaiioD  wbatever,  is  unreasonable  and 
cannot  be  upbeld.    Btaie  ▼.  Moore  (N.  C.)  472 

NOTBS  AND  BbTBFB. 

License;  legality  of  occupation  tax.         472 

LIENS.    Bee  also  Factobs,  1« 

A  statute  giving  livery-stable  keepers  a  lien 
for  tbe  keeping  of  animals  placed  in  their 
charge,  without  tbe  knowledge  or  consent  of 
tbe  mortgagee,  does  not  make  sucb  lien  su- 
perior to  that  of  a  prior  duly  recorded  mort- 
gage on  tbe  animals,  even  though  the  law  day 
bas  passed  and  the  animals  are  still  in  the 
mortgagor's  possession.  Ohnpman  ▼.  Mont- 
gotnerjf  First  Nat.  Bank  (Ala.)  78 

Notes  and  BniETa 

'    Lfens;   priority  between  chattel  mortgage 
and  lien  for  keeping  animals.  78 

LIGHT.    See  Easbhbnts,  2-7,  Notes  and 
Briefs. 

LIMITATION  OF  ACTIONS. 

Tbe  Statute  of  Limitations  begins  to  run  in 
favor  of  tbe  drawer  of  a  check,  at  tbe  latest, 
after  the  lapse  of  a  reasonable  time  for  the  pre- 
sentment of  the  check.  Seroggin  y.  McCld- 
land  (Neb.)  110 

Notes  and  Briefs. 

Liriiitation  of  actions;  statutes  applicable  to 
bank  checks;  certified  checks.  110 

LIVEBT  STABLE.    See  Liens. 

MANDAMUS.    See  also  Courts,  9. 

1.  Mandamus  will  lie  to  compel  a  Judge  to 
set  aside  an  order  denying  a  motion  to  compel 
atiorneys  to  surrender  tx)oks  and  papers  and 
copies  made  therefrom,  obtained  under  an 
abfise  of  a  writ  of  attachment,  by  its  use  as  a 
search  warrant  for  evidence.  lioaenthal  v. 
Muskegon  Circuit  Judge  (Mich.)  608 

2.  Mandamus  is  the  proper  remedy  to  com- 
pel an  electric- railroad  company  to  place 
guard  wires  where  they  will  prevent  dangerous 
con  I  act  of  its  uninsulated  wires  with  the  insu- 
lated wires  of  a  telephone  company,  as  required 
bv  ordinance.  State,  Wisconsin  Teleph,  Co,  v. 
JanesviUe  Street  R.  Co,  (Wis.)  759 

3.  Mandamus  is  peculiarly  tbe  proper  rem- 
edy to  cttoipel  a  town  council  to  call  a  new 
elt'ction,  as  required  by  statute,  where  a  prior 
election  is  inoperative.  tSiat^  v.  Bouih  Kings- 
to»on  (R.  I.)  65 
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4.  Mandamus  to  compel  officers  to  proceed 
tinder  prior  laws  in  respect  to  elections.  Instead 
of  following  an  unconstitutional  statute,  is  not 
premature  because  no  demand  and  refusal  bas 
been  made  or  the  Ume  arrived  when  it  is  tbe 
duty  of  the  officers  to  act  State,  Morris,  v. 
Wrightson  (N.  J.  Sup.)  548 

5.  Citizens  who  are  deprived  of  as  full  and 
effective  an  elective  franchise  as  they  are  enti- 
tled to  under  the  Constitution  by  an  appor- 
tionment Act  have  a  sufficient  interest  to 
prosecute  a  writ  of  mandamus  to  test  the  stat- 
ute. ,  .  Id, 

Notes  and  BRiBFSb 
Mandamus;  to  corporation.  759 

MAP.    See  Dedication. 

MABK.    See  Wills,  1,  2. 

MABKETS.    See  Commerce,  7. 

» 

MASTEB  AND  SEBVANT.  See  also 
Action  or  Suit,  2,8;  Carriers,  1;  Con- 
stitutional Law,  9, 12;  Comtraots^  6; 
Damages,  2;  Judgment,  2. 

1.  One  who  volunteers  to  assist  the  servants 
of  another  assumes  all  the  ordinary  risks  inci- 
dent to  the  situation,  and  cannot  recover  from 
the  master  for  injuries  caused  by  defects  in  tbe 
instrumentality  used  or  by  the  mere  negligence 
of  the  servants.  Evaris  v.  St.  Paul,  M,  A  M. 
B.  Go.  (Minn.)  668 

2.  A  mere  volunteer,  although  be  has  placed 
himself  in  a  position  of  danger  through  bis 
own  negligence,  can  recover  of  the  master  for 
iujuries  received  by  reason  of  the  failure  of 
servants  to  exercise  reasonsble  care  to  prevent 
injury  to  him  after  discovering  the  danger.  Id. 

8.  An  injuij  to  a  brakeman  caused  by  tbe 
improper  loading  of  a  flat  car  so  that  the  end 
of  the  load  prelected  does  not  render  the  rail- 
road company  liable  to  him,  where  tbe  car  it- 
self was  not  defective,  and  the  company  had 
furnished  a  competent  inspector  to  see  that  the 
cars  were  properly  loaded.  Dewey  ▼.  Detroit, 
G.  dH.  M.B.  Co.  (Mich.)  292 

4.  A  railroad  track  owned,  maintained,  and 
repaired  by  a  manufacturing  company  and 
used  by  a  railroad  company  only  under  a  li- 
cense or  invitation  to  deliver  freight  un«ier  a 
contract,  is  not  a  part  of  tbe  railroad  company's 
''ways,"  within  tbe  meaning  of  Mass.  Stat. 
1887,  chap.  270.  §  ?,  creating  a  liability  for  the 
death  of  an  empIov6  by  reason  of  any  defect 
in  such  ways,  migel  ▼.  Ifew  York,  P.  dt  B. 
R.  Co,  (Mass.)  288 

6.  An  employ^  engaged  in  repairing  an 
engine  belonging  to  his  employer,  and  tbe  en- 
gineer, whose  duty  it  is  to  prevent  the  starting 
of  tbe  engine  while  the  repairer  is  at  work, 
are  fellow  servants.  Dantder  v.  De  Bardelef>en 
Coal  d  L  Co.  (Ala.)  861 

6.  Negligence  in  the  exercise  of  superin- 
tendence entrusted  to  an  employ^,  within  tbe 
meaning  of  Ala.  Code,  g  2590,  subs.  2,  does  not 
exist  in  the  case  of  an  engineer  whose  duty  It 
is  personally  to  operate  the  engine,  although 
be  usually  has  a  helper,  where,  in  the  absence 
of  the  helper,  by  the  negligence  of  the  engineer 
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in  siarting  the  engine,  or  fn  falling  to  prerent 
a  third  person  from  starting  it,  a  person  en- 
gaged in  repairing  the  engine  is  Isilled,  since 
the  primary  duty  of  the  eneloeer  is  not  that  of 
8ui>erlntendence,  but  that  of  a  laborer.  Dantz- 
l&TY.  De  Bardeitben  Coal  d  1.  Co.  (Ala.)     861 

7.  A  railroad  company  is  not  liable  for 
the  death  of  an  engineer,  which  was  due  to  a 
GollisioD  occasioned  by  his  violation  of  the  rules 
in  running  bis  train  at  excessive  speed.  East 
TennesMe,  F.  d  O.  R  Co.  ▼.  Kane  (Ga.)     815 

8.  A  railroad  company's  failure  to  recover 
a  switch  liey  from  a  discharged  employe  is 
not  of  itself  sufficient  to  make  the  company 
liable  for  his  criminal  act  in  maliciously  mis- 
placing a  switch  for  the  purpose  of  wreckini^ 
a  train.  Id. 

Notes  and  Briefs. 

Master  and  servant ;  liability  of  railroad 
company  to  em  ploy  6  for  injuries  received  in 
line  of  duty  from  defective  track  owned  by 
another.  288 

Assumption  by  volunteer  of  the  risks  of 
service : — in  general ;  liability  to  minor  volun- 
teer assisting  by  request  of  one  in  authority  ; 
persons  with  interest ;  persons  not  volunteers ; 
servant  volunteer.  663 

MAXIMS. 

1.  Expressio  unius  est  exclusio  alterius. 
8taU,  Morris,  v.  Wriffhtsan  (N.  J.  Sup.)     648 

2.  Qui  facit  per  alium  facit  per  se.  State, 
Lamar,  v.  Dillon  (Pla.)  124 

8.  Salus  populi  suprema  lex  est.  8t<Ue  v. 
Moore  {Hi.  6.)  472 

4.  Sic  utere  tuo  ut  alienum  non  Issdas. 
Hague  v.  Wheeler  (Pa.)  141 

MEAT.    See  Commerce,  7. 
MILEAOE.    See  Caiiribrs,  6. 

MORTGAGE.     See  also  Contracts,  12  ; 

Costs,   2 ;  Homestead  ;  Husband  and 

Wife,  8. 
Assignment  to  evade  taxes  as  bar  to  right  of 
aciiou  on,  see  Action  or  Suit,  6. 

The  fact  that  one  of  the  debts  secured  by 
chattel  mortgage  was  due  at  the  time  the 
mortgage  was  given  does  not  nullify  the  de- 
feasance clause  so  as  to  make  the  instrument 
absolute  before  demand  and  refusal  to  pay. 
Brown  v.  Grand  Rapids  Parlor  Furniture  Go. 
(0.  0.  App.  6th  C.)  817 

MUNICIPAL  CORPORATIONS.    See 

also  Electrical  Uses  and  Appliangbs, 
4;  HiOHWATB,  9;  Injonction,  14;  Offi- 
cers, 5,  8;  Parliamentary  Law,  1-8; 
Prohibition;  Yoterb  and  Elbctionb, 
4,8. 

1.  A  municipal  corporation  is  liable  for  in- 
juries caused  by  its  negligence  in  Uie  discharge 
of,  or  failure  to  discharge,  such  duties  as  are 
purely  ministerial,  and  not  governmental  or 
discroiionary.     OU^son  ▼.  Huntington  (W,  Va.) 

661 

5.  A  municipal  corporation  is  not  liable  for 
Injuries  caused  by  the  negligence  of  Its  agents 
and  officers  in  the  discharge  of,  or  omission 
to  discharge,  duties  which  are  purely  govern- 
men tal  or  d  iscretionar j.  id, 
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8.  Power  to  remove  a  dty  counselor  b  aot 
inherent  in  the  common  ooundi  of  a  city, 
where  the  appointment  of  the  counselor  foi 
a  definite  term  is  given  to  the  mayor  absolute- 
ly, without  providing  for  his  removaL  Bpeed 
T.  Ik^oit  (Mich.)  843 

4.  An  office  created  by  ordinance  may  be 
abolished  by  ordinance.  Slate,  ^flands,  t. 
Pinkerman  (Conn.)  658 

6.  A  message  of  disapproval  of  the  acts  of 
the  board  of  aldermen  by  the  mayor  has  no 
effect  when  the  charter  provides  for  his  ap- 
proval and  disapproval  only  of  measures 
passed  by  both  boards  which  oonatitute  the 
common  coundL  Id, 

KOTBS  and  BRIEFa 

Municipal  corporations;  powers  as  to  ap- 
pointment and  removal  of  officers.  654 

NAIEE. 

The  name  of  a  person  In  law  consists  of  one 
given  name  and  one  surname.  JUnacold  t. 
Dlsen  (Neb.)  573 


Notes  and  Briefsl 
Name;  use  of  initials  in. 
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NEOIflOENCE.  See  also  Caiirif.rs,  7, 
8;  Custom,  1;  Electrical  Uses  and 
Appliances,  8;  Fire  Depabtmbnt; 
Master  and  Servant,  8;  Railboass* 
4-7. 

1.  Negli^nce  la  the  absence  of  care  under 
the  circumstances.  0^ Toole  v.  PitUburgh  d 
L.  E.  R  Co.  (Pa.)  6M 

2.  Contributory  negligence  of  the  husband 
will  defeat  an  action  by  the  husband  and  wife 
for  a  personal  injury  to  the  wife.  Pentis^ 
vania  R  Co.  ▼.  Ooodenough  (N.  J.  Err.  & 
App.)  460 

Notes  and  Briefs. 

See  also  Husband  and  Wifb. 

Negligence;  In  respect  to  dangeroua  elec- 
tric wire.  685 

Imputing  negligence  of  carrier  to  passen- 
ger. 608 

As  to  licensee  on  premises.  109 

NEGOTIABLE  PAPER.  See  BiLU 
AND  Notes,  Notes  and  Brief8. 

NOTICE.    See  Boards,  1. 

NUISANCES.  See  also  Covenant;  Higb- 
WAYS.  2,  8;  Injunction,  10-12;  Iktok- 
gating  Liquors,  2,  4. 

1.  Profane  language  is  not  a  common  nui- 
sance, unless  it  is  heard  by  citizens  and  tbe 
manner  and  occasion  of  the  utterances  are  of- 
fensive and  annoying.    Com.  ▼.  Litm  (Pa.) 

858 

2.  The  right  of  a  city  to  build  a  pompiog 
station  for  waterworks  on  its  own  land,  so  oear 
the  premises  of  a  private  owner  that  buildings 
subsequently  erected  by  him  will  be  made  ua- 
tenantabie  by  the  noiae  and  Tibratioa  of  thi 
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pumping  maebineiy.  It  not  oonferred,  even  if 
tbe  legislature  has  power  to  confer  it  without 
compensation  to  him,  by  a  general  authority 
to  locate  necessary  structures  and  machinery 
for  tbe  waterworks.  Morton  t.  iVeto  Fork 
(N.  Y.)  %41 

8.  The  legislative  antbority  which  wQl 
shelter  an  actus]  nuisance  must  be  express,  or 
a  clear  and  unquestionable  implication  from 
powers  conferred,  certain  and  unambiguous, 
and  such  as  to  show  that  tbe  legislature  must 
have  intended  and  contemplated  Uie  doing  of 
the  very  act  in  question.  Jd. 

Notes  ajxd  Briefs. 

See  also  Intozicatino  Liquob& 

Nuisance;  legislative  authority  for.         241 
By  offensive  business.  184 

OCCUPATION  TAX.    See  Taxes,  2. 

OFFICERS.    See  also  Contracts,  8;  Mu- 
HiGiPAii  Corporations,  8.  4. 

1.  Tbe  executive  does  not  have  any  inherent 
power  of  appointment  of  officers.  PeopU, 
Itiehardwn^  ▼.  Eendenon  (Wyo.)  761 

2.  Election  conunissioners  to  prepare  for, 
bold,  and  declare  tbe  result  of  a  municipal 
election,  are  not  officers  in  any  sense;  and  their 
appointment  or  designation  by  the  legislature 
is  not  necessarily  or  essentially  executive  in  its 
nature.    Stftte,  Lamar,  v.  Ihllon  (Fla.)       124 

8.  Appointive  as  well  as  elective  officers  are 
within  Wyo.  Const,  art.  6,  §  16,  providing  that 
officers  shall  bold  until  their  successors  are 
qualified.  People^  Hieharcbon,  ▼.  Henderson 
(Wyo.)  751 

4.  Upon  the  appointment  of  an  officer  to  fill 
a  vacancy  "  until  the  next  meeting  of  the  leg- 
islature, under  a  statute  making  no  further 
provision  as  to  the  incumbency,  the  meeting  of 
the  legislature  does  not  create  another  vacancy 
in  tbe  office  within  the  meaning  of  Wyo.  Const, 
art.  4,  §  7,  authorizing  the  Kovernor  to  fill  a  va- 
cancy when  there  is  no  other  provision  made 
therefor,  since  art.  6,  8  16,  provides  that  every 
officer  shall  hold  "  until  his  successor  is  qual- 
ified." Id. 

5.  A  person  appointed  to  fill  a  vacancy  in  a 
board  of  police  commissioners  is  appointed 
only  till  the  end  of  tbe  term  of  bis  pr^ecessor 
under  a  charter  providing  generally  for  ap- 
pointment to  fill  a  vacancy,  but  which  pro- 
rides  for  two-year  terms  and  for  the  expiration 
of  a  part  of  them  in  each  year,  with  other 
provisions  as  to  a  non-partisan  board.  BtaU, 
RylaTkds,  ▼.  Pinkerman  (Conn.)  658 

6.  A  person  is  not  a  de  facto  police  commis- 
sioner when  he  has  not  the  reputation  of  being 
such,  or  his  acts  and  authority  are  not  gener- 
ally recognized  or  acouiesced  in  or  such  as  to 
lead  men  to  suppose  that  he  is  such  officer, — 
especially  where  there  is  a  rightful  commis- 
sioner who  is  claiming  the  office.  Id, 

7.  Misconduct  of  a  person  before  appoint- 
ment to  office  constitutes  no  ground  for  his  re- 
moval.   Speed  V.  Detroit  (Mich.)  842 

8.  Power  to  remove  a  city  counselor  is  not 
implied  in  Mich,  ilct  1893,  §  8,  providing  that 
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on  expiration  of  tbe  term  of  office  "of  the  city 
counselor  or  the  city  attorney,  or  their  resig- 
nation thereof  or  removal  therefrom,"  such  of« 
fioer  shall  deliver  papers  and  books  to  his  suo- 
cessor,~e8pecially  since  the  cit;y  attorney  is  by 
law  subject  to  removal.  Id. 

Notes  ahd  Bribfs. 

Officers;  power  of  removal.  843 

Power  to  fill  vacancy.  751 

OKIiAHOMA.    See  Cohuoh  Law. 

OBIOINAL    PACKAGE.      See     Coii- 

PARUAMENTABT  LAW.     See  also 
Boards. 

1.  The  vote  of  an  alderman,  when  once  gir- 
en  and  counted  by  tbe  mayor,  who  has  de- 
clared the  result,  can  be  rejected  for  interest 
only  by  action  of  tbe  board,  and  does  not 
make  an  appointment  to  office  by  such  vote 
subject  to  collateral  attack.  Btate,  Bylande, 
V.  Pinkerman  (Conn.)  653 

2.  The  casting  vote  of  mayor  may  be  given 
on  the  choice  of  officers  as  well  as  on  a  mea- 
sure of  legislation.  Id. 

8.  An  alderman  is  not  deprived  of  the  right 
to  vote  against  the  confirmation  of  a  person  to 
succeed  him  in  office  of  police  commissioner 
by  his  interest  In  tbe  result  Id. 

4.  Members  of  a  board  of  police  commi»> 
sioners  need  not  remain  actually  in  their  seats 
during  tbe  time  In  which  a  warrant  of  arrest 
is  being  served  on  absent  members  to  procure 
a  quorum.  Id, 

K^BS  AHD  BBIXFa 

Parliamentary  law;  in  municipal  oroceed- 
ings.  657 

PARTITION.    See  also  Timbeb. 

Notes  Ain>  Briefb. 
Partition;  to  enforce  rights  in  timber.     641 

PARTNERSHIP.     See  also    Evidence, 
50;  Taxes,  8,  4. 

The  foundation  of  a  partnership  is  a  contract 
expressed  or  implied.  It  results  from  the  act 
of  tbe  parties,  not  from  tbe  act  of  the  law. 
QiMe  EstaU  (Pa.)  276 

Notes  and  Briefs. 

Partnership;  tax  on,  see  Taxes. 

What  constitutes.  611 

PARTY-WALL. 

A  wall  standing  partly  on  the  premises  of 
each  of  adjoining  owners,  the  portions  of  which 
are  owned  by  tbem  in  severalty,  with  an  ease- 
ment for  tbe  support  of  tbe  building  of  one  of 
tbem,  may  be  removed  by  the  other  for  the 
purpose  6t  erecting  a  new  and  belter  wall,  al- 
though some  inconvenience  is  thereby  occa- 
sionS  to  the  other  owner,  provided  a  new  one 
is  built  within  a  reasonable  time  and  with  Uie 
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least  'IncoDTenfence  to  tbe  latter,  which  shall 
furnish  hi  01  the  same  right  of  support,  and  that 
he  vhall  be  indemaified  for  oecessary  expenses 
occasioned  him  In  consequence  of  the  removal 
of  the  walL  PutxeU  y.  Dravan  A  iL  Nat. 
Bank  (Md.)  «82 

KOTBfl  Ain>  BRIEFa. 

Party-wall;  right  to  reconstruct;  682 

PASS.    Bee  Cabriebb»  4, 
PATENTS.    See  also  Coubts,  13;  Dfjmro 

TION,  8. 

Notes  and  Bbxefsl 

Patents;  for  restraint  of  trade  in  patented 
articles,  see  CoKTBAcra. 

PATIEENT. 

1.  The  extingruishment  of  the  liability  of  an 
indorser  of  a  check  by  failure  to  present  it  un- 
til after  the  bank  has  failed  extinguishes  his 
liability  also  on  an  indebtedness  for  payment 
of  which  the  check  was  indorsed.  Kirkpatrtck 
V.  Puryear  (Tenn.)  786 

2.  The  indorsement  of  the  check. of  another 
to  a  creditor  in  settlement  of  notes  and  an  ac- 
count, accompanied  by  a  surrender  of  the  notes 
and  a  receipt  in  full  of  the  account,  will  be  re- 
garded as  payment,  in  the  absence  of  any 
agreement  to  tne  contrary.  2d. 

PERSONAL  PBOPEBTT. 


Notes  ahd  Bbxefs. 
Tenancy  by  entireties  in. 
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PEW.  See  also  ADyERSB  Possession,  1; 
Rrligious  Societies,  Notes  and 
Briefs. 

1.  The  owner  of  a  pew  in  a  church  is  enti- 
tled to  payment  if  the  pew  is  destroyed  by  tak- 
ing down  the  building  or  otherwise,  when  it  is 
a  matter  of  expediency  merely,  and  is  not  made 
necessary  by  the  ruinous  condition  of  the  build- 
ing.   Aylward  y.  (TBrien  (Mass.)  206 

2.  An  archbishop  who  has  title  to  the  soil  on 
which  a  Roman  Catholic  Church  stands  has  no 
greater  rights  in  respect  to  the  demolition  of  a 
pew  therein  owned  by  an  individual  than  an 
organized  religious  corporation  of  any  other 
denomination  would  haye  by  reason  of  its  own- 
ership of  the  church.  Id. 

8.  A  conyeyance  of  a  pew  prior  to  Mass. 
Stat.  1K55,  chap.  122,  except  in  Boston,  was 
required  to  be  by  deed,  as  the  pew  was  real 
estate.  Id, 

4.  The  methods  and  usages  of  the  Roman 
Catholic  Church  do  not  seem  to  touch  the  ques- 
tion of  the  rights  of  a  pew  holder  who  has  a 
title  to  his  pew.  Id, 

PHTSICIANS.  See  also  Contbaotb,  8; 
Dentists. 

.  The  treatment  of  a  patient  by  a  phy- 
sician is  to  be  tested  by  the  general  doc- 
trines of  his  school,  and  not  by  those  of  other 
schools.    Forces.  Oreg&ry {Conn.)  848 

22  L.  R.  A. 


Notes  and  Briefs. 
Physicians;  liability  for  lack  of  skill.      843 

PLEADING.    See  also  Libel  and  Slas- 
DEB,  a. 

t  The  use  of  the  term  "willfnl,"  hi  chsrg 
ing  a  railroad  company  with  liability  for  the 
wrongful  and  negligent  act  of  a  brakemnD. 
where  the  latter  is  not  charged  with  committiDg 
the  act  willfully,  does  not  ehow  that  the  act  is 
beyond  the  scope  of  his  employment  Smith 
V.  LouUtiOe  A  N.  B.  Co,  (Ky.)  72 

2.  A  breach  of  diligence  shown  by  al 
legations  and  eyidence  of  the  defendant,  al 
though  not  referred  to  in  the  plaintiff's  plead- 
ings, may  be  ur^d  by  the  plaintiff  to  defeat 
defendant's  justification,  but  not  as  a  bads  of 
recoyery.  Kast  Tennetsee,  V,  d  G,  H  Co,  v. 
Kane  (Ga.)  815 

8.  The  objection  of  want  of  parties,  when 
taken  by  plea  or  answer,  should  giye  the  names 
of  the  necessary  parties  when  this  can  be  done, 
and  especially  where  it  is  peculiarly  within  the 
knowledge  of  the  defendants.  Cam  r.  Mima 
(Mass.)  636 

4.  Failure  to  plead  the  invalidity  of  a  con- 
tract on  the  ground  of  public  policy  will  oot 
prevent  the  courts  from  refusing  to  enforce  it. 
Sheldon  y.  Prueuner  (Ran.)  709 

6.  The  allegation  of  an  answer  that  plaintiff 
voluntarily  swung  himself  ofiF  the  train,  from 
which  he  alleges  he  was  kicked  off,  is  not  socb 
an  affirmative  averment  as  requires  a  leplv. 
Smith  y.  LouimOe  AN.  R  Co.  (Ky.)  T2 

POLICE. 

A  chief  of  police  under  that  title  Is  not  re 
quired  for  a  city  so  as  to  prevent  abolition  of 
that  office  and  the  devolution  of  its  functions 
on  a  captain  of  police,  by  a  statute  referring 
to  such  an  officer  or  by  the  city  charter  mak- 
ing a  similar  reference,  where  these  manifestly 
refer  to  the  functions  of  the  office,  and  not  to 
the  name  of  the  officer.  State^  Byland»,  v. 
Pinkerman  (Conn.)  653 

POLICE  COnniSSIONEBS.    Bee  Of 

FICER8,  6. 

PRESCRIPTION.    See  Easemkitts,  1. 
PRINCIPAL  AND  AOENT.    See  Fac 

T0£8»  !»  2. 

PRINCIPAL  AND  SURETY.    See  also 
Wills,  12. 

The  relation  of  cosureties  Jointly  and  sev 
erally  liable  for  the  default  of  their  principal  as 
to  each  other  is  such  that  each  is  principal  for 
half  the  amount  recoverable  for  such  default, 
and  a  surety  for  the  other  half.  Be  BaHf/'* 
Estate  (Pa.)  444 

Notes  AHD  Bbibfsl 


Rights  of  cosureties. 
PRIVATE  ROADS. 

MAIN,  1. 


448 
See  Bimmrr  Do 
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PROFANITT*    Bee  Blasphrict,  Notes 

AND    hftlSFB;    ISOICTilKNT,    BTO.;    2fUI- 
BAHCB,  !• 

PROHIBITION. 

A  writ  of  prohibitfon  lies  to  prevent  a  com- 
mon couDcIl  from  proceeding  to  remove  a  city 
GouDselor  without  any  lawful  power  to  do  so. 
/^ed  Y.  Detroit  (Mich.)  845 

PROSPECT. 

KoTEB  AND  Briefs. 
Eaaement  of,  see  Eabehemtb. 

PROXIMATE  CAUSE.  See  also  Bills 
AND  NoTK8»  2;  Elbctrioal  Usks  and 
Apfliances,  1. 

Notes  and  Bribtb. 

Proximate  cause;  what  constitutes.        885 

PROXY.  Bee  8ignaturb»  Notes  and 
Bbiefs. 

PUBUCATION.    Bee  iKJUNcnoN,  7. 

PUBIilC  IIEPROVEIEENTS.    See  also 

COMSTITCTIONAL  LAW,   10;  INJUNCTION^ 

15. 

Notes  and  Briefs. 

Unconstitutionality  of  assessment.  718 

PUBLIC  LANDS. 

The  sale  by  a  town-site  claimant  of  his  in- 
terest.in  a  town  lot  before  the  title  has  passed 
from  the  United  States  is  not  against  public 
policy.    MeKennon  y.  Winn  (Okla.)  501 

PUBLIC  PROPERTY.  Bee  Eminent 
Domain,  2. 

PURPRESTURE.    Bee  Hiohwatb,  8,  Z. 

•QUO  WARRANTO.  Bee  Affbal  and 
Error,  5. 

RAILROAD  COnmSSIONERS. 

1.  The  power  of  railroad  commissioners  to 
make  rates  for  telegraph  lines  includes  the 
power  to  ascertain  what  corporation  is  in  the 
control  of  such  a  line.  Blate,  Railroad  Com- 
misiion,  ▼.  Western  U.  TeUg.  Co.  (N.  C.)  570 

2.  The  authority  of  railroad  commissioners 
in  North  Carolina  to  regulate  telegraph  rates 
does  not  include  the  power  to  direct  offices  to 
2)6  opened  for  commercial  business.  Id, 

Notes  and  Briefs. 

Railroad  commissioners;  powers  of.       570 

RAILROADS.  Bee  also  Attornet  Qbn- 
BRAL;  Custom,  1;  Damages,  5;  Eminent 
Domain,  5--9;  Highwats,  4-6;  Injunc- 
tion, 18;  Sunday,  8. 

1.  Railroad  tracks  constructed  lengthwise  of 
m  public  street  cannot  be  made  to  constitute  a 
purt  of  the  company's  yard,  so  as  to  come  with* 

28L.RA. 


in  the  provisions  of  a  statute  forbidding  the 
crossing  of  a  yard  by  the  tracks  of  other  com- 
panies.  Seattle  dM.ILCo, ▼.  ^Stoto ( Wash.) 217 

2.  An  implied  invitation  or  license  to  the 
public  to  cross  a  railroad  track  at  a  certain 
place  can  arise  only  from  such  appen ranees  or 
circumstances  as  would  leadordinarilv  prudent 
and  intelligent  persons  to  understand  that  the 
crossing  was  publia  Chenery  v.  Fitcltburg  H. 
Co,  (Mass.)  575 

8.  An  invitation  to  the  public  to  cross  a  rail* 
road  at  a  certain  place,  at  wiiich  the  company 
must  therefore  use  reasonable  care  to  protect 
the  crossers,  is  not  shown  as  a  matter  of  law 
by  the  fact  that  people  are  accustomed  to  cross 
there  without  objection,  although  the  fact  of 
continuous  crossmg  might  be  evidence  to  the 
Jury  of  a  license.  Id, 

4  A  person  who  crawls  under  cars  across  a 
highway  five  times  within  an  hour  and  a  half, 
and  is  caueht  the  sixth  time  and  bis  legcrushed, 
is  precluded  by  his  own  contributory  negli- 
gence from  recovering  damages,  even  though 
the  servants  of  the  railroad  company  failed  to 
ring  the  bell  or  sound  the  whistle  before  start 
ing.  Rumpel  ▼.  Oregon  Short  Line  4b  U»  If.  R, 
Co.  (Id,)  725 

5.  A  traveler  is  not  guilty  of  contributory 
negligence — as  matter  of  law  at  least— in  fail- 
ing to  anticipate  and  guard  against  the  running 
of  a  train  in  a  dark  night  without  any  head- 
light, so  as  to  defeat  a  recovery  for  injuries  in 
being  struck  by  an  engine  running  backward 
at  a  railroad  crossing,  although  there  was  a 
failure  to  stop  and  listen  before  endeavoring 
to  cross  the  track.  Van  Auken  v.  Chicago  dt 
W.  M,  R.  Co,  (Mich.)  83 

6.  The  crossing  of  a  highway  and  railroad 
at  different  elevations,  one  passing  under  the 
other,  is  not  within  the  provisions  of  the  stat- 
ute as  to  the  rate  of  speed  of  trains  or  as  to  ring- 
ing  the  bell  or  blowing  the  whistle  at  a  high- 
way crossine.  JentonY,  Chicago,  St.  F.  M,  db 
O.R.  Co,  (Wis.)  680 

7.  Failure  to  ring  the  bell  or  sound  the  whis- 
tle of  a  train  on  approaching  a  highway  which 
passes  under  the  railroad  cannot  be  refirarded 
as  negligence  which  will  make  the  railroad 
company  liable  for  frightening^  a  horse  bv  the 
passing  of  the  train,  if  the  noipe  of  the  bell  or 
whistle  would  under  the  circumstances  have 
merely  increased  the  noise  of  the  train  and 
tended  to  frighten  the  horse  still  more.    Id. 

Notes  and  Briefs. 

Railroads;  right  to  intersect  each  other.  218 

Contributory  negligence  of  pedestrian  at 
crossing.  726 

Contributory  negligence  at  crossing.         83 
Liability  for  failure  of  signal  at  crossing. 

83 

Liability  of  railroad  company  for  accident 
caused  by  wrongful  act  of  stranger.  806 

Negligence  in  running  train  over  highway 
crossing.  680 

License  or  invitation  to  crossi  575 

REAL  PROPERTY. 

1.  Recording  an  instrument  purporlfne  to 
QOQvey  standing  timber,  in  a  book  called  "Mis- 
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crllaneons  Records,"  will  not  prevent  its  being 
consiructive  notice  to  the  world  of  the  rights 
of  the  purchaser,  if  the  record  is  properly  in- 
dexed and  there  is  nothing  to  prevent  the  regis- 
ter from  providing  such  a  book.  Me$  ▼.  Bens- 
diet  (Mich.)  641 

2.  The  omission  to  mention  the  state  where 
the  lands  are- situated,  in  an  instrument  pur- 
porting to  sell  standing  timber,  will  not  destroy 
the  efiFect  of  the  recora  as  notice,  although  the 
instrument  is  executed  in  another  state.  If  it  is 
properly  acknowledged  and  recorded  in  the 
county  where  the  lands  are  situated,  and 
the  record  title  there  stands  in  the  name  of 
the  grantor.  Id, 

8.  The  children  of  a  man  to  whose  "heirs" 
a  fee  is  given  af t«r  the  expiration  of  life  es- 
tates, one  of  which  is  g^ven  to  him  In  case  he 
outlives  the  first  life  tenant,  will  take  as  pur- 
chasers in  case  of  his  death  before  his  estate 
vests,  where  by  force  of  a  statute  a  limitation 
to  '''heirs"  of  a  living  person  is  construed  to 
lefer  to  his  children.    Stames  y.  HiU  (N.  0.) 

598 

4.  The  rule  in  Shelle^e  Oaie  cannot  operate 
so  as  to  vest  an  indefeasible  fee  in  a  person  to 
whom  a  life  estate  is  given  with  an  estate  in 
fee  to  his  heirs  provided  he  outlives  a  prior 
life  tenant.  Id, 

5.  The  rule  in  Shelley's  Case  has  not  been 
abolished  in  North  Carolina  by  the  statutory 
provision  that  any  limitation  to  the  heirs  of  a 
living  person  shall  be  construed  to  be  to  the 
children  of  such  person  unless  a  contrary 
intention  appears.  Id, 

6.  A  limitation  to  a  person  for  life,  and 
then  to  another,  if  he  shall  outlive  the  former, 
gives  the  latter  a  contingent  remainder.'      Id, 

RECORDS.    See  Ab8TRA0T8;  Ebtoppjsl,  2, 

RELIGIOUS  SOCIETICa    See  also  Ev- 
iDBNOB,  18;  Pew. 

1.  Acquiescence  in  and  use  of  a  constitu- 
tion by  a  church  society  for  more  than  fifty 
years  settles  the  question  of  its  validity. 
BchlicJiter  v.  Eeiter  (Pa.)  161 

3.  For  the  purpose  of  settling  the  title  to 
church  property,  courts  may  inquire  into  and 
determine  the  validity  of  an  attempt  to  amend 
the  constitution  and  confession  of  faith  of  the 
society,  so  as  to  ascertain  whether  those  adher- 
ing to  the  original  or  amended  documents  con- 
stitute the  society.  Id, 

8.  A  provision  of  a  church  constitution  that 
no  rule  shall  be  passed  *'to  change  or  do  away 
wiih  the  confession  of  faith  as  it  now  standcr' 
does  not  prevent  changes  in  the  interest  of 
clearness  of  expression  or  fullness  of  statement 
of  the  accepted  doctrines  of  the  church.     Id, 

4.  An  affirmative  vote  of  more  than  two 
thirds  of  those  voting  in  response  to  a  proposi- 
tion of  the  governing  body  of  a  church  to 
change  the  constitution  is  effective  under  a 
conslitution  authorizing  changes  "on  the  re- 
quest of  two  thirds  of  the  whole  society/' 
air  hough  the  whole  number  of  votes  cast  is 
only  a  little  over  one  third  of  the  church  mem- 
bership. Id, 

5.  The  adherents  to  the  new  constitution, 
22L.R.A. 


and  not  the  dissenters  therefrom,  oonsfitute  the 
church,  where  the  governing  body  makes  a 
proposition  for  a  permissible  change  to  the  old 
constitution  and  confession  of  faith,  which, 
after  ample  time  for  consideration  and  a  suit- 
able system  for  ascertaining  preferences,  is 
adopted  by  the  required  majority  of  thoae  vot- 
ing, and  the  chance  is  then  promulgated  by 
the  bishops  under  the  direction  of  the  govern- 
ing body.    Behliehier  y.  Keiter  ^a.)  161 

KOTBS  AND  BBIBFIb 

Religious  societies;  change  in  oonatitntion 
of.  171 

Rights  of  pew  holders:  (L)  the  nature  of  their 
right  and  title;  {a)  English  doctrine;  {b)  United 
States  doctrine;  {c)  in  Pennsylvania;  (iQ  condi- 
tions attached;  (II.)  rights  of  the  parish  or 
society;  (III.)  rights  of  the  pew  owner;  (a)  com- 
pensation upon  removal;  (o)  action  for  disturb- 
ance; (IV.)  free  church;  ( V. )  attachment^ VL) 
assessment  and  taxation;  (YII.)  relief  uncfer  the 
English  law.  206 

REHEAINDER.    See  Real  Profbbtt,  6. 

REPUTATION.    See  Evidekcb,  48. 

RESCISSION.    See  Action  ok  Suit,  L 

RESERVATION. 

Notes  and  BRiEPa 
Of  easement  of  light  and  air,  see  Eabembntsl 

RESUME. 

Subjects  discussed  and  points  decided.    865 

RIPARIAN  RIOHTS.    See  Waters. 

SALE«    See  also  Intoxtcattno  Liquobb,  L 

1.  The  delivery  of  goods  to  a  common  car- 
rier to  be  forwarded  to  a  purchaser  who  has 
instructed  them  to  be  thus  delivered  is  a  deliv- 
ery to  him,  and  passes  the  title  to  him  subject 
to  the  vendor's  right  of  stoppage  in  trarmtu. 
Ramsay  db  Q,  Mfg.  Co.  v.  KtUea  (N.  J.  Err.  ^ 
App.)  415 

2.  No  implied  warranty  of  competency  or 
fitness  for  breeding  purposes  is  made  by  stock 
breeders  on  the  sale  of  a  bull,  although  a  f  uU 
price  is  paid  and  the  sellers  know  that  he  is 
bought  for  breeding  purposes,  where  there  is 
no  fraud  or  misrepresentation,  and  both  parties 
are  alike  destitute  of  knowledge  or  the  means 
of  forming  an  intelligent  judgment  as  to  the  fit- 
ness or  capacity  of  the  animal  for  that  pur- 
pose.   McQuaid  v.  Boss  (Wis.)  107 

NOTBa  AND  BRism 

See  also  Factors. 

Sale;  implied  warranty  of  fitness  of  property 
bought  for  special  purpose: — ^general  principles; 
contract  executed  and  executory;  manufac- 
turer; depredation  of  article;  latent  defects; 
knowledge  of  purpose;  effect  of  inspection;  ar^ 
tides  of  food,  etc.;  provisions  of  the  stale 
codes  and  statutes;  English  doctrine.  187 

Passing  of  title  to  property  by  delivery 
thereof  to  a  carrier  for  transportation  to  con- 
signee or  vendee: —question  of  law  or  fad;  (a) 
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between  buyer  and  aeller;  delivery  to  desig- 
nated carrier;  effect  of  shipper's  mistake  or 
negligence;  effect  of  fraud;  tlie  shipment,  and 
not  the  loading,  the  important  fact;  (b)  between 
consignor  ana  consignee;  consignment  to  sat- 
isfy debt;  consignment  for  sale;  shipment  to 
one  whose  mon^  paid  for  the  goods;  shipment 
by  agent  to  principal;  consignment  without 
condition;  (c)  conduct  indicating  an  intention 
to  retain  title;  consigning  to  shipper's  agent; 
agreeinent  to  deliver  at  designated  place;  bill 
of  lading;  making  goods  deliverable  to  con- 
signor's order;  bifl  of  lading  in  name  of  con- 
signee; drsft  against  bill  of  lading;  special 
contracts  or  courses  of  dealing;  imposition  of 
conditions;  (d)  sufficiency  of  change  of  posses- 
sion as  regards  creditors;  ^e)  place  where  sale 
is  consummated;  goods  sent  0.  O.  D. ;  (f)  effect 
of  receipt  by  carrier  to  satisfy  Statute  of 
Frauds;  (g)  right  to  maintain  action;  owner 
may  sue;  right  of  consignor;  suit  by  consignee; 
admiralty  suits.  415 

SAI^OONS.    See  iNTOxioATme  Liquobs,  2. 

SCHOOLS.    See  Corforatiohs,  4. 

SBCBETS. 

NoTSS  AKD  Briefs. 
For  restraint  of  trade  in  secret  process,  see 

COMTRAGTS. 

SEDUCTION. 

Seduction  accomplished  on  promise  of  mar- 
riage conditioned  on  pregnancy  resulting  is  not 
within  a  statute  making  seduction  under  prom- 
ise of  marriage  a  criminal  offense.  JSiate  v. 
AdaniB  (Qr.)  840 

SET-OFF    AND     COUNTEBCLAIIE. 

See  also  Executors  asd  ADiimiBTRA- 
T0R8,  1-8. 

A  tenant  may  reconp  damages  for  inter- 
ference with  his  possession  by  the  landlord,  in 
redaction  of  the  recovery  for  rent,  although  he 
has  remained  in  possession  instead  of  abandon- 
ing, when  he  would  have  been  entitled  to 
abandon.    Keating  v.  Springer  (Ul.)  544 

SHELIiEY*S  CASE.    See  Real  Proper- 
TT,  4,5. 

SHERIFF.    See  Lett  and  Seizure,  2. 

SIGNATURE.    See  also  Deed,  4;  Wills, 
1-8. 

Notes  and  Briefs.  » 

Signature;  by  proxy.  803 

By  proxy: —  (1)  signature  written  by  an- 
other; {a)  to  a  deed  or  mortgage;  {b)  to  notes, 
contracts,  and  bonds;  {e)  to  writs  and  notices; 
id)  to  wills;  (2)  guiding  the  hand  of  subscriber; 
(8)  printed  signature  or  stamp.  2U7 

By  mark: —  wiUs;  attesting  by  mark;  deeds, 
notes,  and  contracts  signed  or  attested  by 
mark.  870 

STATE.     See    Boundaries;    Courts,   8; 
SiuNEHT  Domain,  4 
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STATUTE   OF  FRAUDS.      See   Con- 
tracts, 1,  Notes  and  Briefs. 

STATUTES.    See  also  Appeal  and  £r- 
BOR,  4;  Corporations,  8. 

L  The  purpose  of  Fla.  Const  art.  8.  g  18, 
that  a  statute  shall  not  take  effect  until  sixty 
days  from  the  final  adjournment  of  the  legis- 
lature at  which  it  may  be  enacted,  unless  other* 
wise  specially  provided  in  the  Act,  was  to  en« 
able  the  people  to  become  acquainted  with  the 
provisions  oi  the  legislation,  and  not  to  require 
them  to  govern  their  actions  by  the  same  be- 
fore it  has  become  operative.  Saimttii$  v.  Ben^ 
nett  (Fla.)  48 

9.  The  requirement  of  a  new  election 
within  ten  days,  in  R.  I.  Pub.  Stat  chap.  710, 
g  18,  in  case  of  the  failure  of  an  election,  does 
not  limit  the  power,  but  is  intended  to  insure  its 
tlmelv  exercise,  and  must  be  regarded,  not  as 
mandatory,  but  merely  directory,  where  the 
time  named  has  elapsed  without  an  election. 
State  V.  South  Kingstown  (R.  I.)  65 

8.  An  express  repeal  of  all  Acts  inconsist- 
ent therewith,  contained  in  a  statute  amending 
a  general  law  so  as  to  create  an  exception  for 
a  particular  town,  does  not  repeal  a  prior 
special  statute  which  in  effect  excepted  an- 
other town  from  such  general  law.  Td, 

4.  If  the  good  and  the  bad  features  of  a 
statute  are  not  so  essentially  and  inseparably 
connected  in  substance  or  so  interdependent 
as  that  it  cannot  be  said  that  the  legislature 
would  not  have  passed  the  one  without  enact- 
ing the  other,  it  is  the  duty  of  the  court  to 
give  effect  to  so  much  as  is  good.  State,  La- 
mar,  y.  DiUon  (Fla.)  124 

6.  The  rejection  of  an  invalid  feature  of  a 
municipal  Act  restricting  a  voter  to  some  one 
of  the  candidates  whose  names  are  printed  on 
the  oflScial  ballot  does  not  affect  the  valid  por- 
tions of  the  Act  /dL 

6.  The  fact  that  a  territorial  legislature  bad 
no  power  over  tidelands  does  not  change  the 
effect  of  a  territorial  statute  as  to  railroads 
along  *'any  river,  stream  of  water,  water- 
course, etc.,"  after  the  admission  of  the  terri- 
tory as  a  state.  Seattle  d  M,  B.  Co.  v.  State 
(Wash.)  217 

7.  A  statute  allowing  parol  testimony  to 
identify  land  insuflSciently  described  in  a  con- 
tract is  not  retrospective.  Loioe  v.  Harris  (N. 
C.)  879 

Notes  and  Briefs. 

Statutes;  for  English  statutes,  see  Common 
Law 

STREET  BAILWATS.     See  also  Car- 
RiERS,  4;  Joint  Debtors. 

1.  Street  cars  propeVied  by  electricity,  and 
running  along  land  burdenea  only  with  the 
easement  of  a  public  highway,  cannot  be  run 
at  a  rate  of  speed  incompatible  with  the  law- 
ful  and  customary  use  of  the  highway  by 
others  with  reasonable  safety.  Newark  Pas- 
egnger  B,  Co.  v.  Bloch  (K.  J.  Err.  &  App.)  874 

2.  A  person  croMsing  a  public  highway  in 
which  a  street  railway  runs  must  look  out  for 
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y  eh  Ides  which  mifirht  endaager  hfm  moving 
at  iHwful  speed.  Newark  Passenger  B.  Co,  v. 
Bloch  (N.  J.  Err.  &  App.)  874 

Notes  and  Bribps. 

Street  railways;  liability  for  injury  to 
pedestrian.  874 

SUBSCRIPTION.     See   Contracts,   4. 

NOTBS  AND  BrIBFS. 

SUMBIONS.    See  Writ  and  Process. 

SUND  AT.    See  also  Constitutional  Law. 
8,  15. 

1.  A  statute  prohibiting  labor  on  Sunday  is 
not  in  conflict  with  the  Constitution  of  the 
United  Stales  or  of  Maryland.  Judeflnd  v. 
State  (Md.)  721 

2.  A  constitutional  guaranty  of  religious 
liberty  is  not  violated  by  a  statute  prohibiting 
Sunday  labor.  Id. 

8.  Riding  home  from  a  railroad  station  in  a 
peaceable  and  quiet  manner  on  Sabbath  even- 
ing is  not  such  a  violation  of  statute  against 
labor,  sport,  games,  etc.,  on  that  day  as  will 
defeat  a  right  to  recover  for  injuries  received 
from  a  train  at  a  railway  crossing.  Van 
Auken  v.  Chicago  db  W.  M.  B.  Co,  (Mich.)  33 

Notes  and  Briefs. 

Siuiday ;  constitutionality  of  Sunday  law. 

696,  721 

SURFACE  WATERS. 

Notes  and  Briefs. 

Ri|rhts  in  respect  to.  247 

TAXES.    See  also  Constitutional  Law, 
6  ;  Voters  and  Elections,  6. 

Fraud  in  evading,  as  bar  to  private  right  of 
action,  see  Action  ob  Suit,  6. 

1.  A  constitutional  provision  requiring  unl 
formity  and  equality  of  taxation  is  violated  by 
a  statute  authorizing  a  state  revenue  agent  to 
levy  and  collect  back  taxes  when,  in  bis  opin- 
ion, the  assessed  value  on  which  taxes  have 
been  collected  was  too  little.  Adams  v.  Tonella 
(Miss.)  846 

2.  If  an  occupation  tax  can  be  upheld  in  any 
case  as  an  exercise  of  the  taxing  power,  it  roust 
not  violate  a  constitutional  requirement  of  uni- 
formity; and  therefore  a  tax  imposed  by  the 
legislature  on  the  exercise  of  an  occupation  in 
some  counties,  but  not  in  others,  is  unconstitu- 
tional.   StaU  V.  Moore  (N.  0.)  472 

8.  Stock  in  trade  of  a  partnership  doing  busi- 
ness in  a  city,  which  remains  there  untu  it  is 
sold  in  course  of  business,  Is  "permanently 
located  "  there  for  purposes  of  taxation,  with- 
out regard  to  the  residence  of  members  of  the 
firm,  within  the  meaning  of  the  exception  in 
Md.  Const  art.  8,  g  51,  making  goods  taxable 
at  the  residence  oi  the  owner,  except  when 
"permanently  located"  elsewhere.  Hopkina 
T.  Baker  (McI.)  477 

4  A  stock  in  trade  of  a  tradinff  partnership 
is  properly  assessed  to  the  firm,  mstead  of  to 
the  individual  members,  where  the  law  pro- 
vides for  the  assessment  of  goods  at  a  place 
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where  they  are  permanently  located,  without 
regard  to  the  residence  of  the  owners.        Id. 

5.  A  statute  giving  a  state  officer  unlimited 
power  and  discretion  to  fix  the  valualioD  of 
property  which  he  thinks  has  been  assessed 
for  too  little,  without  any  opportunity  to  tba 
taxpayer  to  be  heard  except  in  defense  of  i 
suit  to  collect  the  taxes,  is  in  violation  of  asiats 
constitution  which  provides  that  property  shall 
be  assessed  under  seneral  laws,  by  uoiform 
rules,  according  to  Its  true  value,  and  which 
also  provides  for  assessors  as  county  officers, 
Adams  v.  ToneUa  (Miss.)  846 

6.  Property  owned  by  a  charitable  institution 
is  not  exempt  from  taxation  if  not  used  by 
the  institution,  under  Mont.  Const  art.  12^ 
§  2,  exempting  property  "used  exclusively 
for"  certain  specified  purposes,  including  " in* 
stitutions  of  public  charity."  Montana  Gaihih 
lie  Missions  v.  Lewis  d  0,  County  (Mont)  6t^ 

7.  The  intention  to  use  property,  by  a  char- 
itable institution,  is  not  equivalent  to  the  useof 
it,  within  a  provision  as  to  exemption  from  taxi> 
tlon.  ld» 

8.  The  exercise  of  the  power  to  mine  its  own 
coal  by  a  manufacturing  corporation,  to  supply 
itself  in  part  with  the  raw  material  used  by  it, 
does  not  defeat,  the  exemption  of  its  cspitsl 
slock  from  taxation,  under  Pa.  Act  1889.  but 
requires  such  exemption  to  be  limited  to  that 
part  of  the  capital  which  is  used  exclusively  in 
manufacturing.  Com,  y.  Juniata  Coke  Co, 
(Pa.)  238 

9.  The  immunity  from  taxation  of  the  capt 
tal  stock  of  a  corporation  *'  exclusively  engaged 
in  manufacturing,"  under  Pa.  Act  1889,  is  not 
lost  by  its  possession  of  the  ancillary  power  of 
mining  to  supply  its  own  raw  material, — e8p» 
daily  where  it  has  never  used,  or  sought  to  use, 
this  power.     Com,  y.  BottsoiUe  Iran  4b  8,  Co, 

(Pa.)  m 

KOTBS  AND  BrDEFS. 

Taxes;  injunction  against,  see  Ihjunctios. 

Constitutionality  of  statute  as  to  enforce- 
ment of.  C46 

On  manufacturing  business.  280,  2S3 

Tax  on  partnership  property;  as  regards  place 
of  Uxation;  set-off  for  debts;  joint -stock  asso- 
ciation; name  in  which  the  assessment  is  made; 
dissolution.  477 

Constitutional  restriction  of.  478 

Exemption  of  charitable  institutions.       ^ 

TELEGRAPHS.    See  Commebcb,  2;  CoH* 
FLiCT  OF  Laws,  2;  Daicagbs,  4;  Rau- 

BOAD  COMHIBBIONBBS. 

TELEPHONES.     See  Elbctbigai.  Usbs 
AND  Appliances,  1,  2. 

TERRITORIES.    See  Statute^  (L 

TICKET.    See  Cabbiebb,  5,  6. 

TIDELANDS.    See  Eminxnt  Dokaih,  S; 

HlGHWATB,  1. 

TIMBER.    See  also  Injunction,  A\  U* 
cense,  1;  Real  Pbopbbtt,  1,  2. 

Purchasers  of  an  undivided  interest  in  tim* 
ber  from  tenants  in  common  of  the  Itnd,  al* 
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though  not  entitled  to  a  partitfon  of  the  timber, 
may  in  equity  enforce  a  partition  of  the  land, 
setting  on  the  parcel  on  which  the  timber  will 
beloDg  to  tbem,  even  if,  by  subsequent  con- 
veyances, the  whole  title  to  the  lana  has  been 
acquired  by  one  person.  Mu  t.  Benedict 
(Mich.)  641 

Notes  Ain>  Briefs. 

Timber;  injunction  against  trespass  to  cut, 
see  Injunction. 

Rights  of  tenants  in  common.  041 

TOWNS.  See  Yotebs  and  Elections,  1. 
TOWN  SITE*    See  Public  Lands. 

TRADEIEABK. 

1.  The  words  "sarsaparilla  and  iron"  can- 
not be  claimed  as  a  trademark  for  a  medicinal 
compound  or  beverage  including  sarsaparilla 
and  iron  as  ingredients,  as  against  an  alleged 
in  fringing  compound  of  which  the  words  are 
equally  descriptive,  even  if  the  ingredients 
named  are  ooly  a  small  part  of  the  compound. 
Schmidt  v.  Brieg  (Cal.)  790 

2.  A  palpable  imitation  of  a  label  for  a 
medicinal  compound  called  ^'Sarsaparilla  and 
Iron,"  both  having  the  word  "sarsaparilla"  at 
the  top  in  large  letters,  and  the  word  "iron" 
in  the  border  of  the  lower  half  of  the  label, 
and  both  having  parallel  lines  across  the  mid- 
dle, with  the  names  of  the  manufacturers  be- 
tween, and  tbeir  mouogram  in  the  same  posi- 
tion, and  both  having  the  words  "a  great  blood 
purifier"  and  "cures  all  skin  diseases,"  printed 
in  the  lower  half  of  the  label,  while  the  only 
material  difference  in  the  design  and  appear- 
ance of  the  labels  is  in  their  color. — is  suffi- 
cient to  constitute  an  infringement,  even  if 
there  is  no  valid  trademark  in  any  of  the  words 
copied.  id. 

8.  The  use  of  labels,  marks,  and  devices  so 
closely  resembling  those  used  by  one  claiming 
a  trademark  as  to  deceive  purchasers  exercis- 
ing ordinary  care,  constitutes  an  infringement 
of  his  rights,  independently  of  the  validity  of 
the  trademark  in  question.  Id. 

Notes  and  Bbiefs. 

Trademark;  infringement  of. 

TREES.    See  Injunction,  4. 
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TRESPASS.     See  Animals,    1;   Injunc- 
tion, 3-^,  Notes  and  Briefs. 

TRIAL. 

* 

1.  The  constitutional  right  of  trial  by  Jury 
is  not  violated  by  a  statute  which  provides  for 
the  determination  by  the  court  oi  the  degree 
of  crime,  on  aplea  of  guilty  of  murder.  &ate 
▼.  AVmy  (N.  HT)  744 

2.  Refusing  questions  leading  in  form  after 
similar  ones  have  been  answered  is  proper. 
Manufacturcrf,*  Aeei,  Indemnity  Co,  v.  Dor- 
man  (C.  C.  App.  6th  0.)  620 

8.  The  due  care  of  a  railroad  company  in 
protecting  its  switches  from  interference  by 
malidoos  acts  of  third  persons  is  a  question 
for  the  Jury.  Bast  Tenneme,  V.  d  G.  R  Co, 
y.  Kane  (Ga.)  815 
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A  The  sufficiency  of  the  notice  of  death  is 
a  question  of  law,  where  ii  depends  on  the 
construction  of  an  accident  policy  to  determine 
whelherthetime  of  the  notice  runs  from  the 
date  of  death,  or  of  the  discovery  of  the  fart 
of  death.  Trippe  t.  Provident  Fund  JSoe,  ( N". 
Y.)  483 

5.  Chari^ing  that  electricity  requires  the  "ut- 
most caution  to  control "  is  not  erroneous  in  nn 
action  by  one  who,  while  passing  along  a  side- 
walk, was  injured  by  contact  with  a  telephone 
wire  which  was  hanging  near  the  walk  and 
was  heavily  charged  by  an  electric- light  wire- 
especially  where,  immediately  afterwards,  the 
jury  are  told  to  measure  defendant's  conduct 
by  that  of  a  "cautious  and  prudent  man." 
Ahem  V.  Oregon  Teleph.  dk  Teleg,  Co.  (Or.) 

635 

6.  It  is  not  error  for  the  Judge  to  express  an 
opiuion  on  the  question  whether  a  railway 
company  had  been  guilty  of  neeligence  in  re- 
spect to  loaded  cars  left  on  a  switch,  which  was 
left  open  so  as  to  derail  them  if  they  got  loose, 
where  the  circumstances  call  for  words  of  cau- 
tion from  him,  because  of  a  collision  due  to 
the  criminal  act  of  a  stranger,  and  the  jury 
are  told  that  it  is  for  them  to  decide  the  whole 
matter.    Fredericks  v.  Northern  0.  R.  Go.  (Fa.) 

806 

7.  In  case  of  substantial  dispute  as  to  the 
facts  concerning  negligence,  a  verdict  cannot 
be  directed.  Newark  Paeeenger  R,  Co.  ▼. 
Bloeh  (N.  J.  Err.  &  App.)  874 

8.  It  is  not  error  to  direct  the  Jury  as  to  an 
answer  to  a  special  interrogatory,  where  the 
evidence  is  all  one  way,  and  a  party  cannot 
complain  of  such  direction  because  he  wants 
to  know  whether  the  jury  are  making  their 
findings  of  the  facts  in  accordance  with  tlie 
evidence.  Van  Auken  ▼.  Chicago  4b  W,  M.  H, 
Co.  (Mich.)  88 

Notes  and  BiuEFflb 

Trial;  waiver  of  jury  trial  by  plea  of  guilty 
of  murder.  745 

TROVER. 

A  person  who  while  intoxicated  is  Induced 
to  part  with  property  at  an  inadequate  price 
may  treat  the  transaction  as  a  conversion  of 
property,  if  the  possessor  claims  the  property 
and  denies  the  former's  right  thereto.  Batf-a 
V.  Howard  (Ohio)  840 

TRUST.    See  CHiiBrruiflL 

UNDERTAKERS.    See  Coyibnant;  Et- 

IDENCB,  6. 

VARIANCE.    See  Evidencb,  49. 

VENUE.    See  Action  ob  Suit,  4;  Coubt% 
8. 

VIBRATION.    See  Noisanobs,  2, 

VILLAGE.    See  Highways,  9. 

VOLUNTEER.     See  Mabtbk  and  Sbbt- 
▲nt,  1,  2,  Notes  and  B&iBFSb 
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VOTERS  AND  ELECTIONS.    See  al- 
so MAin>AMUB,  8-5^  Offiokbs,  2;  8tat- 

1.  A  statute  proYiding  for  a  new  election 
within  ten  days  in  case  of  the  failuTe  of  an 
election  in  a  town  divided  into  Yoting  districts 
does  not  violate  the  Rhode  Island  Constitu- 
tion providing  for  a  reopening  of  the  polls  in 
case  there  is  no  election,  as  this  applies  only 
to  towns  which  are  not  divided  into  districts. 
Btate  V.  South  Kingstoton  (R.  I.)  65 

2.  The  right  to  vote  is  not  an  inherent  or 
absolute  right  generally  reserved  in  bills  of 
rights,  but  its  possession  is  dependent  upon 
constitutional  or  statutory  grant.  Btate,  La- 
mar, V.  Dillon  (Fla.)  124 

8.  Although  the  legislature  cannot  change 
or  add  to  constitutional  qualifications  of  elec- 
tors in  any  way,  where  the  Constitution  does 
not  confer  the  right  to  vote  or  prescribe  the 
quHlifications  of  voters,  it  is  competent  for 
the  legislature,  as  the  representative  of  the 
law-making  power  of  the  State,  to  do  so. 

Jd. 

4.  Elections  for  municipal  officers  are  not 
within  Fla.  Const,  art.  6,  g  1,  prescribing  the 
qualifications  of  electors  at  all  elections  under 
it,  but  are  subject  to  statutory  regulation,  and 
it  is  competent  for  the  legislature  to  prescribe 
the   qualifications   of   voters    at   the   same. 

Id. 

6.  The  legislature  having  the  power  under 
the  Florida  Constitution  to  make  the  payment 
of  a  capitation  tax  not  exceeding  f  1  a  year 
a  prerequisite  for  voting,  the  payment  of 
delinquent  capitation  taxes  may  be  required 
provided  they  do  not  amount  to  more  than  $1 
for  each  year.  Id, 

6.  A  statute  giving  a  voter  an  "opportu- 
nity to  qualify  by  registering  and  himself  pay- 
ing his  own  poll  taxes  for  such  years"  does  not 
deprive  him  of  his  right  to  pay  his  said 
poll  taxes  through  an  authorized  agent.       Id. 

7.  General  provisions  of  the  criminal  law 
disqualifying  persons  convicted  of  certain 
crimes  from  voting  at  any  election  can  and 
must  be  construed  in  harmony  with  Fla. 
Laws  1898,  chap.  4801,  making  residents  who 
were  qualified  to  vote  at  the  preceding  general 
election  the  electors  at  a  city  election.         Id. 

8.  The  provisions  of  Fla.  Const,  art  6, 
§  6,  that  in  all  elections  by  the  people  the  vote 
shall  be  by  ballot,  applies  to  municipal  elec- 
tions. Id. 

9.  It  is  competent  for  the  legislature  to 
prescribe  an  official  ballot  and  prohibit  the  use 
of  any  otber;  and  it  may  also  provide  for 
printing  the  names  of  candidates  regularly 
nominated  by  a  convention  or  mass  meeting, 
or  who  run  as  independents;  but  it  cannot  re- 
strict the  elector  to  voting  for  some  one  of  the 
cnndidates  whose  names  are  printed  upon  the 
official  ballot.  The  Constitution  guarantees  to 
him  the  right  to  vote  for  whom  he  pleases. 

Id, 

10.  The  provisions  of  the  Indiana  statutes, 
that  a  ballot  bearing  a  distinguishing  mark  or 
mutilation  shall  be  void,  and  also  that  a  stamp 
elsewhere  than  on  a  square  prescribed  by  stat- 
ute shall  be  treated  as  a  distinguishing  mark, 

daL.R.A. 


are  mandatory,  and  not  merely  directory,  •» 
that  a  corrupt  intent  in  making  such  prohib- 
ited mark  is  not  necessary  to  defeat  the  vote. 
8ego  V.  SMdard  (Ind.)  4fi8 

11.  A  stamp  at  or  on  a  square  opposite  a 
blank  space  left  for  the  name  of  a  candidate  ia 
a  distinguishing  mark  under  the  Indiana  stat- 
ute which  prohibits  any  stamp  excepting  in 
the  square  enclosing  the  device  or  in  the  square 
opposite  the  name  of  a  candidate.  Id. 

12.  A  hole  in  a  ballot  made  in  acratohingoot 
a  stamp  mark  constitutes  a  disUngui^ing 
mark  or  mutilation  within  the  prohibition  of 
the  Indiana  statutes,  although  the  ballot  ia 
otherwise  properly  stamped.  Id, 

18.  A  lead-pencil  mark  across  the  name 
of  a  candidate  is  a  distinguishing  mark  which 
makes  the  ballot  invalid  under  the  Indiana 
statute  which  prohibits  any  distinguishing 
mark  or  mutilation.  Id, 

14.  An  election  held  under  a  statute  with 
an  invalid  provision  making  the  action  of  & 
ministerial  board  conclusive  on  a  voter's  right 
to  cast  his  ballot  will  not,  on  this  account 
alone,  be  set  aside,  in  the  absence  of  any  ahow- 
ing  that  voters  were  deprived  by  the  action  of 
such  board  of  any  rights  conferred  by  the 
statute.    BUite,  Lamar,  v.  DiUon  (Fla)      124 

KoTEs  ASD  BRiEara 

Voters  and  elections;  legislative  power  to 
regulate  municipal  corporations.  127 

WARRANT.    See  Abbkst. 

WARRANTY.  See  also  Fraud,  2;  Sat.s,  2. 

Notes  and  Bkisfb. 

See  also  Sale. 

Warranty;  liability  on,  disconnected  from 
contract.  512 

WATERS.    See  also  Bbidobs;  EMniEKT 
Domain,  8;  Highwatb,  1;  Wharf aoe^ 

1.  The  common-law  rule  regarding  sur- 
face water  as  a  common  enemy  which  a  land 
owner  may,  when  necessary  for  the  protection 
of  bis  property,  throw  back  on  neighboring 
land  to  the  damage  of  the  owner  thereof,  ex- 
ists in  South  Carolina,  under  8.  C.  Gten.  8fat. 
^2784,  adopting  the  common  law  of  England. 
Edwards  ▼.  Charlotte,  0.  d  A.  E.  Co.  (8.  G.)  fU!6 

2.  A  sluiceway  between  the  piers  of  a 
bridge,  extended  above  and  below  between 
the  filling  by  which  flats  have  been  reclaimed, 
through  which  the  tide  ebbs  and  flows,  but 
which  has  no  water  in  it  at  low  tide,  is  not  a 
watercourse  which  can  be  the  basis  of  ri- 
parian rights.  Chamberlain  t.  Bemingwa$f 
(Conn.)  45 

8.  Permitting  tidewater  to  flow  for  more 
than  fifteen  years  through  a  sluiceway  made, 
when  fiats  were  filled  in,  by  leaving  an  open- 
ing above  and  below  a  bridge  corresponding 
to  that  between  its  piers,  does  not  create  &ny 
adverse  right  in  owners  of  adjoining  uplands 
through  which  the  sluiceway  extendi  to  the 
continuance  of  such  flow,  so  as  to  prevent  an- 
owner  from  filling  in  the  iluioeway  on  flats  in 
front  of  his  uplands.  M. 


Whabfaqs — Wait  and  PKOcsaa. 


4.  Accretions  fonned  In  front  of  the  land 
of  several  owners  Itelongto  tbem  all,  and  can- 
not be  claimed  by  one  with  whose  land  the 
first  point  of  contact  waa  made.  OrandaU  y. 
AUen  (Mo.)  691 

5.  Accretions  which  begin  to  form  upon 
laDd  which  was  origioally  not  riparian,  but 
became  such  by  the  washing  away  of  a  por- 
tion of  an  intermediate  tracC  and  which  con- 
tinue to  form  until  they  reach  the  latter  tract 
and  then  fill  out  In  front  of  it,  replacinflr  some 
of  its  washed-out  portion,  do  not  all  belone  to 
the  land  on  which  they  begin  to  form,  out 
that  portion  of  them  which  forms  beyond  its 
original  boundary  line  and  along  the  washed- 
out  portion  of  the  adjoining  land  belongs  to 
the  latter.  Id, 

6.  The  policy  to  allow  riparian  owners  on 
navigable  riyers  where  the  tide  does  not  flow, 
to  build  wharyes  in  aid  of  nayigation,  Is  shown 
in  Oregon  by  the  absence  of  legislation  on  that 
subject,  in  connection  with  legislation  proyid- 
ing  for  the  disposal  of  tidelanda.  Lewis  y. 
Fartland  (Or.)  780 

Notes  Ain>  BBiBra. 

Waters;  property  rights  of  riparian  owners 
as  to  wharves.  786 

Ownership  of  accretions.  691 

Liability  of  railroad  company  for  obstruc- 
tion of  channel  under  railroad  bridge.         868 

WHARFAGE.    See  also  Watebs. 

Wharyes  huilt  by  riparian  owners  under  the 
permission  and  license  of  the  state  are  prop- 
erty which  cannot  be  taken  on  a  repeal  of  such 
permission,  without  due  process  of  law  and 
d ue  compensation  therefor.  LeiDis  v.  Portland 
(Or.)  786 

NOTBB  AXTD  BRIBF8. 

Wharfage;  property  rights  in,  786 

WII«I«S.    See  also  Eyidencb,  19. 

1.  The  name  of  the  testator  written  at  the 
beginning  of  a  will  is  sufficiently  near  his 
marls  at  the  end  to  make  the  mark  a  yalid  sig- 
nature, within  a  statute  requiring  the  name  to 
be  written  near  the  mark,  if  the  intention  that 
the  mark  should  represent  the  testator's  name 
clearly  appears.    He  QuiifoyU^t  WiU  iCal.)  870 

2.  A  testator,  knowing  how,  but  being  un- 
able because  of  physical  weakness,  to  write  bis 
name,  is  within  the  meaning  of  a  statute  per- 
mitting a  mark  "when  Uie  person  cannot 
write.^  Id, 

8.  A  will  is  sntBciently  signed  in  the  .pres- 
ence of  the  testatrix,  although  her  name  had 
been  previously  written  thereto  by  another 
person,  where  the  latter,  in  her  presence  and 
by  her  request,  adds  to  her  name  words  show- 
ing that  it  was  written  by  him  at  her  request. 
Ex  parte  Leonard  (S.  C.)  802 

4.  Express  directions  by  a  testatrix  to  sign 
her  name  to  the  will  are  sufficiently  giyen  by 
her  answering  "Yes"  to  one  who  inquires  if  he 
■hall  sign  the  will  for  her.  id 

5.  One  who  signs  the  name  of  a  testatrix 
at  her  request  may  be  also  one  of  the  subscrib- 
ing witnesses  to  the  wilL  Id. 

28  Ii.  a  A. 


6.  Attesting  witnesses  to  a  will  must  be  such 
as  are  competent  at  the  date  of  attestation,  and, 
if  then  competent,  their  subsequent  incompe- 
tency, from  whateyer  cause,  will  not  preyent 
the  probate  of  the  will    JSe  Eolfs  WiU  (Minn.) 

481 

7.  A  married  person  is  not  to  be  deemed  an 
incompetent  attesting  witness  at  the  time  of 
the  execution  of  a  will,  simply  because  the 
husband  or  wife  of  such  person  is  a  benefici- 
ary under  the  will,  since  the  question  of  in- 
competency can  arise,  if  at  all,  only  on  the 
subsequent  probate  of  the  will,  upon  bis  or  her 
examination  as  a  witness,  and  then  only  in  the 
single  contingency  that  such  beneficiary  be- 
comes a  contestant,  and  does  not  then  consent 
to  the  examination  of  the  witness.  Id, 

8.  The  statute  making  yoid  a  legacy  to  an 
attesting  witness  does  not  apply  to  the  husband 
or  wife  of  such  witness.  Id. 

9.  A  gift  by  will  of  a  chest  and  its  contents 
does  not  operate  as  a  devise  of  land,  by  reason 
of  the  fact  that  a  deed  of  the  land  was  in  the 
chest    Parrot  y.  Avery  (Mass.)  168 

10.  A  devise  of  land  to  trustees,  with  power 
to  collect  the  income  for  charitable  purposes, 
giying  them  power  to  appoint  their  successors, 
and  providing  against  failure  of  trustees  in- 
definitely, passes  the  fee,  if  the  deyis6  is  yalid. 
Johneon  y.  Johneon  (Tenn.)  179 

11.  A  bequest  of  testator's  set  of  books  "and 
the  proceeds  of  all  collections  he  can  make 
from  accounts  which  were  the  results  of  my 
past  oil  and  cotton  business.  .  .  .  The  ac- 
counts against  or  in  favor  of  [certain  of  tes- 
tator's relatives]  as  well  as  accounts  of  proper- 
ties. Rents,  stocks,  bonds,  and  investments, 
to  be  treated  as  memorandums  only,  and  not 
to  be  included  in  the  above  bequest, "--does  not 
pass  the  accounts  against  the  relatives.        Id. 

12.  A  legacy  from  a  surety  to  his  cosurety 
Jointly  and  severally  liable  with  him  for  the 
prinapal's  default  is  subject  to  deduction  for 
the  proportionate  share  of  the  legatee  of  the 
amount  the  estate  of  the  testator  is  compelled 
to  pay  upon  such  liability,  although  the  legacy 
is  assigned  to  a  third  person  before  any  pay- 
ment u  made  by  the  surety.  Be  BaiWe  Estate 
(Pa.)  444 

Notes  axtd  Briefs. 

Will;  competency  of  witness  to.  481 

Signature  by  mark;  signing  will;  attesting 
will  by  mark.  870 

WITNESSES.    Bee  also  Libel  and  Slan- 
der, 1;  Wills,  6-8,  Notes  and  Briefs. 

A  rule  of  eyidence  under  a  state  statute, 
as  to  privileged  communications,  must  be  re- 
garded in  a  circuit  court  sitting  in  that  state, 
under  U.  S.  Bey.  Stat  g  868,  making  the  laws 
of  the  state  the  rules  of  decision  as  to  com- 
petency of  witnesses,  except  as  affected  by  the 
color  or  interest  of  the  witness,  or  in  actions 
against  executors  and  administrators  or  guar- 
dians. Mutual  Ben,  L,  Ine,  Co.  t.  E^i*on 
(C.C.App.8thC.)  826 

WRIT  AND  PROCESS. 

1.  Ignorance  of  the  giyen  name  of  a  person, 
excepting  the  initial  thereof,  is  ignorance  of 
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Writ  of  Ebbob. 


bis  name  within  the  meaning  of  Neb.  Code 
Civ.  Proc.  §  148,  respecting  the  service  of 
process  upon  a  person  whose  nam©  is  un- 
known.   EnevBold  v.  Olsen  (Neb.)  573 

2,  A  summons  against  a  person  giving  only 
the  initial  of  his  given  name,  and  staling  that 
his  full  nnme  is  unknown,  must  be  r^rsonally 
served  on  him,  and  cannot  be  served  by  leav 
intr  it  at  his  usual  place  of  residence.  Id, 

22  L.  B.  A. 


8.  A  proceeding  for  the  dissolution  of  a  cor> 
poration,  in  which  the  summons  is  improperly 
made  returnable  in  term  before  the  court,  t» 
properly  remanded  for  the  purpose  of  amend- 
ing the  summons  so  as  to  make  it  returnable 
before  the  clerk  on  a  day  certain.  Sifnmoj^ 
V.  Norfolk  A  B,  Bteamboat  Go.  (N.  C.)        677 


WRIT  OF  ERROR.    See 

Ebbob,  2. 


Afpbaxi  4Jn> 
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OASES  IN  22  L.  R  A. 


22  L.  R.  A.  33,  VAN  AUKEN  v.  CHICAGO  &  W.  M.  E.  CO.  96  Mich.  307,  55 

N.  W.  971. 
ContrlbatorT  nevllvenee  at  railroad  croastnffs. 

Cited  in  Lau  v.  Lake  Shore  &  M.  S.  R.  Co.  120  Mich.  125,  79  N.  W.  13  (difl- 
sexitin^  opinion),  majority  holding  bicyclist  failing  to  dismount  upon  approach- 
ing switches  occupied  by  freight  cars  cannot  recover  for  injuries  from  collision 
with  engine  moving  on  main  track  without  signals;  Stewart  v.  Michigan  C.  R. 
Co.  119  Mich.  100,  77  N.  W.  643;  Houghton  v.  Chicago  &  G.  T.  R.  Co.  9  Mich.  310, 
58  N.  W.  314;  Shufelt  v.  Flint  k  P.  M.  R.  Co.  96  Mich.  328,  55  N.  W.  1013, 
— holding  that  failure  to  stop  team,  look,  and  listen  before  crossing  tracks  bars 
recovery. 

Cited  in  footnotes  to  Oleson  v.  Lake  Shore  &  M.  S.  R.  Co.  32  L.  R.  A.  149, 
which  holds  it  negligent  to  attempt  to  cross  immediately  after  passage  of  train 
whose  smoke  obstructs  view;  Woehrle  v.  Minnesota  Transfer  R.  Co.  52  L.  R.  A. 
349,  which  holds  traveler's  failure  to  look  and  listen  when  watchman  absent 
not  negligence  per  ae;  Western  &  A.  R.  Co,  v.  Ferguson,  54  L.  R.  A.  803,  which 
holds  failure  to  look  when  within  30  feet  of  track  not  prevent  recovery;  Lorens 
V.  Burlington,  C.  R.  k  N.  R.  Co.  56  L.  R.  A.  753,  which  holds  it  to  be  negligence 
for  one  pursuing  cow  not  to  look  and  listen  before  crossing  railroad  track; 
Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look  for 
train  when  within  35  feet  of  track,  negligence. 

Effect  on  recoverT  of  vtolatlon.of  Sunday  law. 

Cited  in  Kansas  City  v.  Orr,  62  Kan.  68,  50  L.  R.  A.  786,  61  Pac.  397,  affirming 
recovery  for  one  killed  by  reason  of  defect  in  street,  while  performing  duties  of 
switchman  on  Sunday;  Solarz  v.  Manhattan  R.  Co.  8  Misc.  658,  29  N.  Y.  Supp. 
1123,  holding  performance  of  master's  work  on  Sunday  no  bar  to  servant's  re- 
covery for  injuries  due  to  breaking  of  scaflTold;  Gross  v.  Miller,  93  Iowa,  81,  26 
L.  R.  A.  608,  footnote  p.  605,  61  N.  W.  385,  which  holds  violation  of  Sunday  law 
by  hunting  no  defense  to  action  for  negligent  injury. 

22  L.  R.  A.  42,  THORNBURG  v.  WIGGINS,  135  Ind.  178,  41  Am.  St.  Rep.  422, 

34  N.  E.  999. 
Creation  of  estates. 

Cited  in  Case  v.  Owen,  139  Ind.  24,  47  Am.  St.  Rep.  253,  38  N.  E.  395,  holding 
L.  R.  A.  Au.— Vol.  III.— 32. 
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that  conveyance  to  unmarried  grantees  "jointly"  creates  joint  tenancy;  Dodds 
V.  Winslow,  26  Ind.  App.  654,  60  N.  E.  458,  holding  that  devise  to  husband  and 
wife,  share  and  share  alike,  creates  tenancy  in  common. 
—  By    entirety. 

Cited  in  Pittsburg,  C.  C.  &  St.  L.  R.  Ck).  v.  O'Brien,  142*  Ind.  224,  41  N.  E.  528, 
holding  failure  to  find  plaintiffs  to  be  husband  and  wife,  fatal  to  judgment  to 
quiet  title  to  land  held  as  tenants  by  entirety. 

Cited  in  note  (30  L.  R.  A.  322)  on  tenancy  by  entireties. 

Distinguished  in  Simons  v.  Bollinger,  154  Ind.  87,  48  L.  R.  A.  236,  56  N.  £. 
23,  holding  that  conveyance  to  husband  and  wife  jointly  creates  estate  by  en- 
tirety. 
Validity  of  Joint  tenant's  mortirave  or  devise. 

Cited  in  Wilkins  v.  Young,  144  Ind.  5,  55  Am.  St.  Rep.  162,  41  N.  E.  68,  hold- 
ing joint  tenant's  mortgage  valid,  but  devise  inoperative. 
ESxecntlon   against   Joint    tenant's   Interest. 

Cited  in  Hancock  v.  Wiggins,  28  Ind.  App.  452,  63  X.  E.  242,  denying  wife's 
recovery  from  husband  and  his  execution  creditor  for  sale  of  joint  tenant's  inter- 
est in  property  conveyed  to  wife  subsequent  to  levy. 

22  L.  R.  A.  45,  CHAMBERLAIN  v.  HEMINGWAY,  63  Conn.  1,  38  Am.  St.  Rep. 

330,  27  Atl.  239. 
Rlffhts  In  artificial  condition  of  i^ater. 

Cited  in  note  (50  L.  R.  A.  841)  on  rights  acquired  in  artificial  condition  of 
body  of  water. 

22  L.  R.  A.  48,  SAMMIS  v.  BENNETT,  32  Fla.  458,  14  So.  90. 
Husband    and    vrlfe    as   witnesses. 

Cited  in  Everett  v.  State,  33  Fla.  677,  15  So.  543  (dissenting  opinion),  major- 
ity denying  that  conflict  in  provisions  relating  to  competency  of  husband  and 
wife  as  witnesses  in  civil  cases  shall  apply  in  criminal  cases. 

22  L.  R.  A.  49,  TILLINGHAST  v.  BOSTON  &  P.  R.  LUMBER  CO.  39  S.  C.  484, 

18  S.  E.  120. 
Place  of  execution  or  performance  of  contracts. 

Cited  in  Ex  parte  Perry  Stove  Co.  43  S.  C.  187,  20  S.  E,  980,  holding  place  of 
execution  of  notes  presumably  place  of  payment;  Gist  v.  Western  U.  Teleg.  Co.  45 
S.  C.  353,  55  Am.  St.  Rep.  763,  23  S.  E.  143,  sustaining  demurrer  to  complaint 
for  damages  for  nondelivery  of  telegram  relating  to  contract  for  "futures,"  void 
here,  but  valid  at  place  of  performance. 

Cited  in  footnote  to  Gipps  Brewing  Co.  v.  De  France,  28  L.  R.  A.  386,  which 
holds  sale  of  beer  shipped  from  Illinois  to  Iowa  an  Iowa  contract,  where  contract 
is  signed  in  latter  state. 
Compensation   of   assignee. 

Distinguished  in  Ex  parte  Spragins,  44  S.  C.  74,  21  S.  E.  543,  holding  assignee 
entitled  to  compensation  out  of  estate  until  deed  of  assignment  avoided. 
Power  to   errant   rehearlnir. 

Cited  in  Hartsfield  v.  Chamblin,  44  S.  C.  112,  21  S.  E.  798,  holding  that  court 
has  power  to  grant  rehearing  after  filing  opinion,  and  reconsider  judgment. 
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Snflcleney    of   service   of    proci 

Cited  in  McCreery  v.  Davis,  44  S.  C.  213,  28  L.  R.  A.  662,  61  Am.  St.  Rep.  794, 
22  S.  £.  178,  holding  invalid,  judgment  of  divorce  granted  by  foreign  court  upon 
service  by  publication. 

Cited  in  note  (50  L.  R.  A.  594)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law. 

—  Upon    foreign    corporatton* 

Cited  in  Toms  v.  Richmond  A  D.  R.  Co.  40  S.  C.  523,  19  S.  E.  142,  holding  in- 
valid, service  of  summons  on  foreign  corporation  having  no  resident  agent,  and 
without  issuing  warrant  of  attachment;  Townes  v.  Augusta,  46  S.  C.  31,  23  S.  E. 
984.  holding  that  answer  by  foreign  corporation  to  complaint  of  resident  confers 
jurisdiction,  although  service  irregular ;  Pollock  v.  Carolina  Interstate  Bldg  &  Ia 
Asso.  48  S.  C.  72,  59  Am.  St.  Rep.  695,  25  S.  E.  977,  holding  valid,  service  of 
process  upon  resident  agent  of  foreign  corporation  owning  property  in  state;  Pep- 
per v.  Shearer,  48  S.  C.  493,  26  S.  E.  797,  denying  jurisdiction  conferred  by  pub- 
lication of  summons  and  personal  service  outside  of  state;  Emanuel  v.  Ferris,  63 
S.  C.  120,  41  S.  E.  20,  holding  invalid,  service  of  process  in  action  by  cestui  que 
trust  against  trustee  which  was  a  foreign  corporation  and  had  taken  property  be- 
yond state. 

Distinguished  in  Little john  v.  Southern  R.  Co.  45  S.  C.  100,  22  S.  E.  761,  hold- 
ing valid,  service  of  process  upon  resident  station  agent  of  foreign  corporation 
having  property  in  state;  Abbeville  Electric  Light  &  P.  Co.  v.  Western  Electrical 
Supply  Co.  61  S.  C.  369,  55  L.  R.  A.  149,  85  Am.  St.  Rep.  890,  39  S.  E.  559,  hold- 
ing valid,  personal  service  of  process  on  traveling  salesman  of  foreign  corpora- 
tion, in  suit  arising  from  sales. 

Attadftment    of    debt. 

Cited  in  Williamson  v.  Eastern  Bldg.  A  L.  Aseo.  54  S.  C.  596,  71  Am.  St.  Rep. 
822,  32  S.  E.  765,  holding  debt  subject  of  attachment,  although  note  and  mortgage 
which  evidence  it  cannot  be  reduced  to  possession. 

Salt    bT    Bonrealdent    avatnst    nonresident. 

Followed  in  Gibson  v.  Everett,  41  S.  C.  27,  19  8.  E.  286,  holding  that  nonresi- 
dent may  sue  another  nonresident  in  state  after  procuring  attachment. 

22  L.  R.  A.  55,  BULPIT  v.  MATTHEWS,  145  111..  345,  34  N.  E.  525. 
Liability   for  trespass  of,  or  Injury  to,  stock. 

Cited  in  Selover  v.  Osgood,  52  111.  App.  262,  sustaining  recovery  for  hay  and 
grass  consumed  by  cattle  escaping  through  partition  fence ;  Wabash  R.  Co.  v.  Per- 
bex,  57  111.  App.  65,  denying  that  law  prohibiting  trespass  of  cattle  relieves  rail- 
road company  from  liability  for  injuries  to  cattle  escaping  from  pasture,  thence 
through  fence  which  statute  required  company  to  repair;  McPherson  v.  James,  69 
111.  App.  339,  holding  that  injury  to  property  by  turkeys  and  hogs  running  at 
large  entitles  owner  to  damages;  Maxwell  v.  Durkin,  86  111.  App.  261,  holding 
one  allowing  horses  to  run  loose  in  street,  contrary  to  ordinance,  injuring  child, 
prima  facie  negligent;  Palmer  v.  People,  109  111.  App.  272,  holding  liability  of 
owner  under  statute  for  trespass  of  st&ck  dependent  upon  his  wilful  neglect  to 
prevent  escapes. 

Cited  in  footnotes  to  Briscoe  v.  Alfrey,  30  L.  R.  A.  607,  which  denies  liabilaty 
of  owner  of  jack,  escaping  without  his  negligence,  for  filly  killed  by  it;  Clarendon 
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Land,  Invest.  &  Agency  Co.  v.  McClelland  Bros.  31  L.  R.  A.  669,  which  holds 
owner  of  cattle  not  liable  for  trespass  by  their  passing  over  fence  of  another  per- 
son known  by  him  to  be  insufficient;  May  v.  Poiadexter,  47  L.  R.  A.  588,  which 
holds  owner  liable  for  trespass  of  animals  turned  loose  by  him  on  unfenced  lands. 
Cited  in  note  (22  L.  R.  A.  109)  on  sufficiency  of  fences. 

Prolftlbltlon  against   allODvlns   stock  at   larye. 

Cited  in  footnotes  to  Haigh  v.  Bell,  31  L.  R.  A.  131,  which  holds  valid,  prohibi- 
tion against  allowing  hogs  to  run  at  large;  Sifers  v.  Johnson.  54  L.  R.  A.  785, 
which  sustains  statute  against  grazing  sheep  within  2  miles  of  inhabited  dwelling. 

Bxtent  of  trespasser's  liability. 

Cited  in  note  (53  L.  R.  A.  635)  on  extent  of  trespasser's  liability  for  con- 
sequential injuries  resulting  from  trespass. 

Adoption   of  common   lanv. 

Cited  in  note  (22  L.  R.  A.  504)  on  adoption  of  common  law  in  United  States. 

22  L.  R.  A.  65,  STATE  v.  SOUTH  KINGSTOWN,  18  R.  I.  258,  27  Atl.  599. 
Special  statute  relatlnir  to  failure  of  election. 

Cited  in  State  ea  rel.  Tanner  v.  Perry,  18  R.  I.  279,  27  Atl.  606,  upholding  spe- 
cial town  statute  applicable  to  failure  to  elect,  with  no  incumbent  to  hold  over. 

Construction  of  statute  relating  to  appeals. 

Cited  in  Re  State  House,  19  R.  I.  331,  33  Atl.  448,  denying  that  statute  giving 
right  of  appeal  for  jury  trial  to  party  aggrieved  entitles  state  to  such  trial  on  ap- 
peal from  commissioners'  award. 

22  L.  R.  A.  72,  SMITH  v.  LOUISVILLE  &  N.  R.  CO.  95  Ky.  11,  23  S.  W.  652. 
Carrier's  duty  tovrard   trespasser  or  passenger. 

Cited  in  Chesapeake  &  0.  R.  Co.  v.  Saulsberry,  112  Ky.  922,  56  L.  R,  A.  583, 
66  S.  W.  1051,  holding  carrier  ejecting  drunken  passenger  at  station  where 
ticket  expires  not  liable  for  injuries  received  in  efforts  to  re-enter  train;  Randall 
V.  Chicago  &  G.  T.  R.  Co.  113  Mich.  121,  38  L.  R.  A.  669,  footnote  p.  666,  71  K. 
W.  450,  denying  implied  authority  of  brakeman  to  eject  passenger  from  freight 
train;  Southern  R.  Co.  v.  James  (Oa.)  63  L.  R.  A.  259,  45  S.  E.  303,  holding 
railroad  company  liable  to  trespasser  who,  while  stealing  ride,  was  shot  by 
brakeman. 

Cited  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  34  L.  R.  A 
767,  which  holds  wanton  negligence  of  duty  not  shown  by  failure  to  stop  freight 
train  on  sharp  grade  to  remove  boy  who  was  catching  on. 

Master's  liability'   for  servant's  tort. 

Cited,  in  note  (27  L.  R.  A.  192.  202)  on  master's  civil  responsibility  for  wrong- 
ful or  negligent  act  of  servant  or  agent  towards  one  who  has  no  claim  on  master 
by  reason  of  contract,  incipient  or  perfected. 

22  L.  R.  A.  74,  OLMSTEAD  v.  BACH,  78  Md.  132,  44  Am.  St.  Rep.  273,  27  Ati. 

601. 
Entire  and   divisible  contracts  and  res  Judicata  as  alTectlnir  tbem. 

Cited  in  Morrison  v.  Baechtold,  93  Md.  326,  48  Atl.  926,  holding  entire,  oon- 
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tract  for  dynamos  and  lamps,  separate  prices  named  for  each  but  purchase  money 
to  be  paid  as  lump  sum;  Williams  v.  Luckett,  77  Miss.  397,  26  So.  967,  holding 
suit  maintainable  for  each  instalment  of  wages  unpaid  during  execution  of  con- 
tract; Monarch  Cycle  Mfg.  Ck>.  v.  Mueller,  83  111.  App.  363,  and  Alie  v.  Nadeau^ 
93  Me.  286,  74  Am.  St.  Rep.  346,  44  Atl.  891,  holding  that  judgment  for  breach 
of  entire  contract  of  hiring  bars  subsequent  action  for  remainder  due;  Omstein 
▼.  Yahr  k  L.  Drug  Co.  119  Wis.  435,  96  N.  W\  826,  construing  as  entire  contract, 
one  by  which  party  agreed  to  act  as  traveling  salesman  for  definite  period,  at  so 
much  per  year,  failure  of  either  party  to  perform  to  be  sufficient  cause  for  ter- 
mination. 

Cited  in  footnotes  to  McMullan  v.  Dickinson  Co.  27  L.  R.  A.  409,  which  au- 
thorizes suecesnive  actions,  for  successive  instalments  of  wages,  by  servant 
wrongfully  discharged;  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  826, 
which  sustains  right  to  recover  pro  rata  on  entire  contract  of  employment  ter- 
minated by  employer  for  cause. 

Distinguished  in  Menges  v.  Milton  Piano  Co.  96  Mo.  App.  617,  70  S.  W.  728, 
holding  judgment  for  breach  of  contract  giving  plaintiff  exclusive  agency  in  cer- 
tain territory  for  sale  of  pianos,  no  bar  to  subsequent  action  for  violations. 

Meaanre  of  damages  for  i^ronvfnl  dlseliarire. 

Cited  in  Hamilton  v.  Love,  162  Ind.  643,  71  Am.  St.  Rep.  384,  53  N.  E.  181, 
holding  difference  between  sum  earned  and  agreed  wages,  measure  of  damages  for 
unwarranted  discharge. 

Election    of    remedies. 

Cited  in  Bolton  Mines  Co.  v.  Stokes,  82  Md.  58,  31  L.  R.  A.  790,  33  Atl.  491, 
holding  voluntary  discontinuance  of  replevin  suit  before  judgment,  value  of  fer- 
tilizer being  paid  to  satisfy  bond,  no  bar  to  claim  for  price  out  of  assets  of  pur- 
chaser's estate. 

22  L.  R.  A.  78,  CHAPMAN  v.  FIRST  NAT.  BANK,  98  Ala.  528,.  13  So.  764. 
Priority    of   pre-existins    mortffave. 

Cited  in  Stone  v.  Kelley,  69  Mo.  App.  221,  holding  liveryman's  lien  not  superior 
to  prior  chattel  mortgage. 

Cited  in  footnote  to  Drummond  Carriage  Co.  v.  Mills,  40  L.  R.  A.  761,  which 
holds  lien  for  repairs  on  buggy  superior  to  pre-existing  chattel  mortgage. 

22  L.  R.  A.  80,  GIBBONS  v.  BENTE.  51  Minn.  499,  53  N.  W.  756. 
Liability    for   breaeli    of   execatory   contract. 

Cited  in  Ault  v.  Dustin,  100  Tenn.  383,  45  S.  W.  981,  holding  that  renunciation, 
before  performance,  of  contract  for  rope  to  be  .manufactured,  terminates  contract, 
subjecting  purchaser  to  damages;  Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga.  145, 
59  L.  R.  A.  124,  footnote  p.  122,  94  Am.  St.  Rep.  112,  42  S.  E.  378,  denying  recov- 
ery on  open  account  for  sale  of  goods  counternianded  before  shipment;  Martin 
v.  Meles,  179  Mass.  119,  60  N.  E.  397,  upholding  right  to  damages,  after  notico 
of  intended  breach  of  contract,  to  contribute  for  legal  expenses  already  incurred ; 
Ward  V.  American  Health  Food  Co.  119  Wis.  25,  96  N.  W.  388,  sustaining  right 
to  terminate  contract  to  insert  advertising  cards  in  trolley  cars  for  definite  pe- 
riod, subject  only  to  liability  for  period  prior  to  notice  of  termination;  Herring- 
Marvin  Co.  V.  Smith,  43  Or.  322,  72  Pac.  701,  holding  party  to  executory  con- 
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tract  liable  in  damages  for  refusal  to  perform,  but  no  cause  of  action  maintain- 
able on  contract  itself;  McCormick  Harvesting  Mach.  Co.  v.  Balfany,  78  Minn. 
373,  79  Am.  St.  Rep.  393,  81  N.  W.  10,  raising,  without  deciding,  question  as  to 
liability  for  countermanding  order. 

Cited  in  note  (53  L.  R.  A.  59-61)  on  loss  of  profits  as  an  element  of  damages 
for  breach  of  contract. 

Iilabtllty  OB  subMcrlptlon   eontraet*. 

Approved  in  Laramee  v.  Tanner,  69  Minn.  159,  71  N.  W.  1028,  holding  that 
signers  agreeing  to  pay  amounts  set  opposite  their  names  to  defray  loss  over  gate 
receipts  may  be  sued  separately. 

Cited  in  Cornish  v.  West,  82  Minn.  110,  52  L.  R.  A.  356,  footnote  p.  355,  84  N. 
W.  750,  holding  subscribers  signing  creamery  contract  without  stating  amounts, 
severally  liable  for  share  of  sum  unprovided  for ;  Davis  v.  Ravenna  Creamery  Co. 
48  Neb.  477,  67  N.  W.  436,  construing  subscription  contract  for  erection  of  eneese 
factory  as  creating  several  liability;  Davis  v.  Hendrix,  59  Mo.  App.  451,  holding 
that  subscription  contract  for  building  factory,  beginning:  "We.  the  subscriben, 
hereto  agree,"  creates  separate  liability;  McArthur  v.  Board,  119  Iowa,  563,  93 
N.  W.  580,  holding  that  contract,  "we,  the  undersigned-subscribers,  agree  to  pay 
$100  for  each  share  of  stock,"  creates  individual  liability  only. 

Distinguished  in  Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Knoke,  55  Minn.  370,"  57  N.  W. 
62,  holding  that  agreement  to  pay  parts  of  subscribed  amount  at  variouB  inter- 
vals creates  joint  liability. 


22  L.  R.  A.  87,  CABELL  v.  ARNOLD,  86  Tex.  102,  23  S.  W.  645. 
Rlffbt  of  accused  to  see  authority  for  arrest  or  detention* 

Cited  in  Letcher  v.  Crandell,  18  Tex.  Civ.  App.  64,  44  S.  W.  197,  holding  de- 
tention of  prisoner  committed  on  mittimus  after  issue  of  void  order  for  release 
not  illegal  because  writ  not  exhibited;  Montgomery  v.  State,  43  Tex.  Crim.  App. 
308,  55  L.  R.  A.  868,  65  S.  W.  537,  holding  arrest  for  unlawfully  carrying  arms 
illegal  unless  officer  discloses  authority. 

Cited  in  footnote  to  Baltimore  &  O.  R.  Co.  y.  Cain,  28  L.  R.  A.  688,  which  holds 
officer's  arrest  of  disorderly  passenger  without  warrant,  in  response  to  telegram 
by  conductor  who  pointed  out  person  to  be  arrested,  not  unlawful. 

Cited  in  note  (42  L.  R.  A.  678,  681)  on  what  information  an  accused  person  is 
entitled  to  at  time  of  arrest. 

IilablUtT   of   olBeer   making   arrest. 

Cited  in  note  (51  L.  R.  A.  202)  on  liability  of  officer  for  making  arrest. 
ValldltT  of  notice  br  televrapli. 

Cited  in  note  (61  L.  R.  A.  935)  on  validity  of  notice  sent  by  telegraphs 

22  L.  R.  A.  90,  Re  BARBER,  63  Conn.  393,  27  Atl.  973. 
Presamptlon  and  burden  of  proof  aa  to  sanity. 

Cited  in  Sturdevant's  Appeal,  71  Conn.  401,  42  Atl.  70,  holding  instructioo 
that  law  presumes  testatrix  to  be  sane,  no  error. 

Cited  in  note  (36  L.  R.  A.  734)  on  presumption  and  burden  of  proof  as  to 
sanity. 
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Expert  evidence  as  to  sanltr* 

Cited  in  Berry  Will  Case,  93  Md.  570,  49  Ail.  401,  holding  inferences  of  wit- 
nesses insufficient  basis  for  expert  evidence  as  to  testator's  sanity. 
Cited  in  note  (39  L.  R.  A.  314,  316)  on  expert  opinions  as  to  sanity  or  insanity. 

Borden  of  proof. 

Cited  in  Miles's  Appeal,  68  Conn.  243,  36  L.  R.  A.  177,  36  Atl.  39,  holding  bur- 
den upon  proponents  of  will  to  show  erasure  not  made  by  testatrix  animo  revo- 
candi;  Baxter  v.  Camp,  71  Conn.  253,  42  L.  R.  A.  517,  71  Am.  St.  Rep.  169,  41 
Atl.  803,  holding  that  burden  of  proof  of  establishing  execution  and  delivery  of 
note  rests  upon  plaintiff,  without  shifting. 

-Objecttovs  to  liypotbettctU  anestlons. 

Cited  in  Roark  v.  Greeno,  61  Kan.  308,  69  Pac.  655,  holding  that  objections  to 
hypothetical  questions,  as  assuming  facts  not  proved,  must  be  specific;  Chicago 
A  £.  I.  R.  Co.  V.  Wallace,  202  111.  133,  66  N.  E.  1096,  holding  hypothetical  ques- 
tion not  improper  because  it  includes  only  part  of  facts  in  evidence,  providing 
evidence  tends  to  establish  facts  stated  in  question. 

22  L.  R.  A.  99,  MALLORY  v.  FERGUSON,  60  Kan.  685,  32  Pac.  410. 
lilabtlltr  for  mlstAkea  In  abatract. 

Cited  in  Allen  v.  Hopkins,  62  Kan.  183,  61  Pac.  750,  denying  that  extension  of 
time  to  make  good  covenants  of  warranty  discharges  sureties  of  abstracter  for 
omitting  unpaid  mortgage;  Gate  City  Abstract  Co.  v.  Post,  55  Neb.  744,  76  N. 
W.  471,  holding  bonded  abstracter  liable  for  mistake,  to  one  purchasing  on  faith 
of  search;  Symns  v.  Cutter,  9  Kan.  App.  211,  59  Pac.  671,  holding  abstracter  lia- 
ble for  errors  only  to  person  for  whom  abstract  prepared. 

Error  In  abatract  wm  flrronnd  for  rejecttnir  title. 

Cited  in  footnote  to  Moot  v.  Business  Men's  Investment  Asso.  45  L.  R.  A.  666, 
which  denies  right  to  reject  proffered  title  to  land,  where  title  good,  though  ab- 
-stract  shows  defect. 

Daty  of  public  ofllcer  to  account  for  fees. 

Cited  in  State  v.  Obert,  53  Kan.  107,  36  Pac.  64,  holding  county  treasurer  not 
required  to  account  for  fees  not  arising  in  performance  of  official  duties;  State 
€w  rel,  Lancaster  County  v.  Holm  (Neb.)  64  L.  R.  A.  134,  97  N.  W.  821,  holding 
register  of  deed  not  required  to  account  to  county  for  fees  paid  for  search  of 
records,  when  such  act  not  part  of  his  official  duties. 

22  L.  R.  A.  105,  CLARENDON  LAND,  INVEST.  &  AGENCY  CO.  v.  McCLEL- 

LAND  BROS.  86  Tex.  179,  23  S.  W.  676,  1100. 
Ijlablll tT  for  tre«pa««  of  animals,  or  spread  of  weeds.  ' 

Reaffirmed  on  later  appeal  in  89  Tex.  487,  31  L.  R.  A.  670,  footnote  p.  669,  59 
Am.  St.  Rep.  70,  34  S.  W.  98,  denying  owner's  liability  for  trespass  of  cattle  by 
passing  over  fence  of  another,  who  knows  its  insufficiency. 

Cited  in  footnote  to  May  v.  Poindexter,  47  L.  R.  A.  588,  which  holds  owner  lia- 
ble for  trespass  of  animals  turned  loose  by  him  on  unfenced  lands. 

Cited  in  note  (22  L.  R.  A.  65)  on  liability  of  owner  for  trespass  of  cattle. 

Distinguished  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Oakes,  94  Tex.  159,  52  L.  R.  A.  297, 
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86  Am.  St.  Rep.  835,  58  S.  W.  999,  denying  liability  for  mere  spreading  of  Ber- 
muda grass  planted  to  preserve  railroad  embankment. 

Jarisdlctlon   of   aneatlona   of   fact. 

Followed  in  Mutual  L.  Ins.  Co.  v.  Hayward,  88  Tex.  322,  31  S.  W.  507,  holding 
supreme  court  without  jurisdiction  to  grant  writ  of  error  based  on  conflicting 
evidence. 

Cited  in  Texas  &  P.  R.  Co.  v.  Johnson,  14  Tex,  Civ.  App.  668,  37  S.  W.  973^ 
holding  decision  of  co\irt  of  civil  appeals  conclusive  on  questions  of  fact. 

IVIften  Jndsrment  i^lll  be  set  Aside  on  appeal. 

Cited  in  Eastman  v.  Gurrey,  15  Utah,  419,  49  Pac.  310,  holding  that  court  will 
set  aside  findings  and  judgment  of  lower  court  when  not  supported  by  evidence. 

Defeetl're  aMiirnmeiits  of  error. 

Cited  in  San  Antonio  Street  R.  Co.  v.  Muth,  7  Tex.  Civ.  App.  446,  27  S.  W. 
752,  holding  assignments  of  error  should  be  stated  as  distinct  propositions ;  Texas 
ft  N.  O.  R.  Co.  V.  Echols,  17  Tex.  Civ.  App.  683,  41  S.  W.  488,  holding  defective, 
assignment  of  error  which  fails  to  specify  errors  in  charge  of  court  containing 
several  propositions;  Boone  v.  Herald  News  Co.  27  Tex.  Civ.  App.  548,  66  S.  W. 
313,  holding  assignment  that  court  erred  "in  not  giving  to  jury  special  charge 
number  5,"  followed  by  copy  of  charge,  defective;  St.  Louis  S.  W.  R.  Co.  v.  Mc- 
Arthur,  96  Tex.  67,  70  S.  W.  317,  holding  sufficient,  assignment  of  error  that  ver- 
dict is  contrary  to  evidence  in  specific  particulars;  Camroack  v.  Rogers,  96  Tex. 
460,  73  S.  W.  795,  holding  assignment  of  error  complaining  of  two  rulings  relat- 
ing to  distinct  questions  insufficient. 

Erroneoa*    cliarse. 

Cited  in  Brackenridge  v.  Claridge,  91  Tex.  535,  43  L.  R.  A.  604,  44  S.  W.  819^ 
holding  charge  authorizing  verdict  for  plaintiff  upon  any  phase  of  evidence,  error. 

Ltiablllty  for  rent  of  pastore  used  in  conimon. 

Cited  in  Abbey  v.  Shiner,  5  Tex.  Civ.  App.  288,  24  S.  W.  91,  denying  liability 
for  rent  of  pasture  used  in  common. 

22  L.  R.  A.  110,  SCROGGIN  v.  McCLELLAND,  37  Neb.  644,  40  Am.  St.  Rep.  520, 

66  N.  W.  208. 
Effect   of   delay    In   present  Ins   check*. 

Cited  in  note  (53  L.  R.  A.  433)  on  effect  on  drawer's  liability  of  delay  in  pre- 
senting check,  where  drawee  remains  solvent. 

Preanmptlon  a«  to  atnillarlty  of  lanvs. 

Cited  in  Chapman  v.  Brewer,  43  Neb.  900,  47  Am.  St.  Rep.  779,  62  N.  W.  320. 
holding  foreign  corporation  presumably  authorized  to  file  mechanic's  lien  in  state 
where  domestic  corporations  so  empowered;  Pennsylvania  Co.  v,  Kennard  Glass  & 
Paint  Co.  59  Neb.  448,  81  N.  W.  372,  sustaining  presumption  of  existence  of  stat- 
ute as  to  validity  of  contract  limiting  carrier's  liability  for  negligence  in  state 
where  contract  made  similar  to  that  of  forum,  in  absence  of  evidence  to  the  con- 
trary; Schmitt  &  Bro.  Co.  v.  Mahoney,  60  Neb.  25,  82  N.  W.  99,  holding  that  in 
absence  of  proof,  laws  of  sister  state  as  to  right  of  corporation  to  bring  replevin 
suit  are  presumed  to  be  same  as  those  of  this  state. 

Cited  in  footnotes  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies 
presumption  that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey;. 
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First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A.  139,  which  denies  pre- 
sumption that  statutory  restrictions  on  alienation  of  interests  of  ceaiui  que  trust 
are  law  of  other  state. 


22  L.  R.  A.  112,  ATTY.  GEN.  v.  OLD  COLONY  R.  00,  160  Mass.  62, 35  N.  E.  252. 
LevlslatlTe  resrnlatloB  of  ^vater  and  smllroad  eorpomtlows. 

Cited  in  Re  Janvrin,  174  Mass.  516,  47  L.  R.  A.  321,  55  N.  E.  381,  upholding 
statute  allowing  city  water  users  to  apply  to  court  for  decision  on  reasonahleness- 
of  rate;  Norwood  v.  New  York  &  N.  E.  R.  Co.  161  Mass.  265,  37  N.  E.  199,  sus- 
taining act  abolishing  grade  crossing;  Woodward  v.  Central  Vermont  Co.  180 
Mass.  604,  62  N.  E.  1051,  declaring  void,  statute  requiring  railroad  company, 
reorganized  to  acquire  property  of  insolvent  company,  to  pay  certain  judgments- 
against  latter;  Beardsley  v.  New  York,  L.  E.  &  W.  R.  Co.  15  App.  Div.  257,  44 
N.  Y.  Supp.  175,  Affirming  17  Misc.  259,  40  N.  Y.  Supp.  1077,  sustaining  act  re- 
quiring railroads  to  issue  mileage  books  to  be  used  within  state;  Indianapolis  v. 
Navin,  151  Ind.  144,  41  L.  R.  A.  340,  47  N.  £.  525,  sustaining  legislature's  right 
to  regulate  fares  charged  by  street  car  companies. 

Cited  in  footnotes  to  Purdy  v.  Erie  R.  Co.  48  L.  R.  A.  669,  which  sustains  state 
statute  requiring  issuance  of  mileage  books  at  reduced  rates  for  transportation 
wholly  within  state;  Pingree  v.  Michigan  C.  R.  Co.  53  L.  R.  A.  274,  which  denies 
power  of  legislature  to  fix  rates  of  carrier  upon  which  previous  legislature  con- 
ferred exclusive  power  to  fix  its  own  rates. 

Cited  in  note  (33  L.  R.  A.  180)  on  legislative  power  to  fix  tolls,  rates,  or 
prices. 

Distinguished  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  698,  43  L.  ed. 
864,  19  Sup.  Ct.  Rep.  665,  Reversing  114  Mich.  476,  72  N.  W.  328,*  declaring  void,, 
statute  requiring  railroad  company  to  sell  family  mileage  books  at  specified  rate. 

Remedy    to   enforce    bvlldlBff   laws. 

Cited  in  Atty.  Gen.  v.  Williams,  174  Mass.  483,  47  L.  R.  A.  818,  66  N.  E.  77,. 
holding  information  in  equity  by  attorney  general,  proper  proceeding  to  prevent 
violation  of  statute  regulating  height  of  buildings. 

Rlfl^litv    of   poMengrera   on    eonaectlBV    rcMidv. 

Cited  in  footnote  to  Chicago  &  A.  R.  Co.  v.  Mulford,  36  L.  R.  A.  699,  which 
denies  liability  of  company  selling  tickets,  for  failure  of  connecting  roads  to 
honor  same. 

22  L.  R-  A.  124,  STATE  ex  rel  LA\L!H.R  v.  DILLON,  32  Fla.  646,  14  So.  383. 
LeirialAtlve    control    of    elections. 

Cited  in  Hanna  v.  Young,  84  Md.  183,  34  L.  R.  A.  57,  footnote  p.  56,  57  Am.  St. 
Rep.  396,  35  Atl.  674,  sustaining  act  prescribing  property  qualification  for  voters 
at  city  election;  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  669,  41  N.  E.  681,. 
sustaining  statute  making  official  ballot  compulsory  in  city  elections:  Pickett  v. 
Russell.  42  Fla.  133,  28  So.  764,  holding  election  to  determine  tax  decimal  for 
school  district  not  invalidated  by  fact  that  specified  rate  was  printed  on  ballot; 
Chamberlin  v.  Wood,  15  S.  D.  227,  56  L.  R.  A.  190,  footnote  p.  187,  91  Am.  St. 
Rep.  674,  88  X.  W.  109,  which  authorizes  limitation  of  votes  to  candidates  whose 
names  on  official  ballot. 

Cited  in  footnote  to  State  ea  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
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sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  can- 
didate for  party  nomination  at  primary  election. 

Cited  in  note  (25  L.  R.  A.  480,  482,  485)  on  how  far  right  to  vote  is  absolute. 

Poll  taxes. 

Cited  in  note  (29  L.  R.  A.  414)  on  poll  taxes. 

Payment  of  taxes  by  anotlier  a«  dlaqnallfylair  petitioner  for  lleemae. 

Cited  in  Ferguson  v.  Brown,  75  Miss.  224,  21  So.  603,  denying  that  payment  of 
voter's  taxes  by  saloon  keeper  renders  such  voter  an  incompetent-  petitioner  for 
license. 

E2 fleet  of  Invalid  provision  npon  entire  aet. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Green,  36  Fla.  176,  18  So.  334,  denying 
that  superfluous  words,  not  part  of  title  of  act  when  passed,  vitiates  entire  act; 
Ex  parte  Pitts,  35  Fla.  155,  17  So.  76,  raising,  without  deciding,  questi<A  as  to 
effect  of  apparent  invalid  provision  upon  act  creating  county  courts. 

"Wlio  are  public  officers. 

Cited  in  footnotes  to  People  v.  Rathbone,  28  L.  R.  A.  384,  which  holds  notary 
within  prohibition  against  public  officer  receiving  free  transportation;  State  v. 
Loechner,  59  L.  R.  A.  916,  which  holds  member  of  city  board  of  education  a  min- 
isterial officer. 

22  L.  R.  A.  141,  HAGUE  v.  WHEELER,  157  Pa.  324,  37  Am.  St.  Rep.  736,  27 

Atl.  714. 
Prohibition   agralaat   waste   or   nnlaw^fal   removal   of  va«,   oil,   or   inrater. 

Cited  in  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  204,  44  L.  ed.  737,  20  Sup.  Ct.  Rep. 
576,  sustaining  act  prohibiting  owners  from  allowing  gas  or  oil  from  wells  to  es- 
cape into  open  air;  Williamson  v.  Jones,  39  W.  Va.  257,  25  L,  R.  A.  233,  foot- 
note p.  223,  19  S.  E.  436,  holding  equity  will  enjoin  unlawful  removal  of  oil.  in- 
juring estate  in  remainder;  Wettenger  v.  Gormley,  29  Pittsb.  L.  J.  N.  S.  40. 
denying  right  of  owner  of  adjoining,  property  to  enjoin  operation  of  well  or  waste 
of  gas;  Barclay  v.  Abraham,  121  Iowa,  629,  64  L.  R.  A.  259,  100  Am.  St.  Rep. 
365,  96  N.  W.  1080,  authorizing  injunction  restraining  one  land  owner  from  wast- 
ing water  from  common  underground  reservoir,  to  injury  of  other  owners. 

Cited  in  footnotes  to  Townsend  v.  State,  37  L.  R.  A.  294,  which  sustains  statute 
against  burning  natural  gas  in  flambeau  lights;  State  v.  Ohio  Oil  Co.  47  L.  R.  A 
627,  which  sustains  statute  prohibiting  escape  of  natural  gas  from  wells  into 
open  air;  Jones  v.  Forest  Oil  Co.  48  L.  R.  A.  748,  which  authorizes  use  of  gas 
pump  to  increase  production  of  oil  well,  though  production  of  adjoining  wells 
diminished;  Manufacturers'  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co.  50 
L,  R.  A.  768,  which  holds  unlawful,  pumping  of  natural  gas  to  injury  of  other 
persons  having  wells  supplied  from  same  reservoir. 

22  L.  R.  A.  148,  COMITIS  v.  PARKERSON,  56  Fed.  556. 

BIfect  on  political  vtatiia  of  w^lfe>  of  marrlagre  "with  alien  or  ettlsea. 

Cited  in  Ruckgaber  v.  Moore,  104  Fed.  949,  holding  that  political  status  of 
American  woman,  marrying  citizen  of  France  and  removing  to  his  country,  fol- 
lows husband's;  Ryder  v.  Bateman,  93  Fed.  21,  raising,  without  deciding,  question 
as  to  effect  on  wife's  political  status  of  marriage  with  alien. 
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Cited  in  footnote  to  Dorsey  y.  Brigham,  42  L.  R.  A.  800,  which  holds  that  right 
of  women  to  vote  at  school  elections  extends  to  foreign-bom  women  married  to 
•citizens. 

22  L.  R.  A.  163,  PARROT  t.  AVERY,  169  Mass.  694,  38  Am.  St.  Rep.  466,  35  N. 

E.  94. 
IVliat    eonvtttutea  delivery. 

Cited  in  Barnes  v.  Barnes,  161  Mass.  383,  37  N.  £.  379,  holding  record  of  deed 
by  grantor  not  delivery;  People's  Nat.  Bank  v.  Freeman's  Nat.  Bank,  169  Mass. 
133,  61  Am.  St.  Rep.  279,  47  N.  £.  688,  which  holds  that  handing  sealed  package 
to  drawee  of  draft,  who  returns  it  after  opening,  constitutes  no  delivery. 

IncoiiHilete  Toliintary  trnvt. 

Cited  in  Welch  v.  Henshaw,  170  Mass.  413,  64  Am.  St.  Rep.  309,  49  N.  E.  659, 
refusing  to  enforce  voluntary  trust  when  donor  never  parted  with  possession. 

22  L.  R.  A.  156,  CX)M.  USE  OF  PHILADELPHIA  COUNTY  v.  SCHOLLEN- 
BERGER,  166  Pa.  201,  4  Inters.  Com.  Rep.  488,  36  Am.  St.  Rep.  32,  27 
Atl.  30. 

l^liat  constttates  <<orlirinal  packaare**' 

Cited  in  McGregor  v.  Cone,  104  Iowa,  473,  39  L.  R.  A.  487,  footnote  p.  484,  65 
Am.  St.  Rep.  622,  73  N.  W.  1041,  holding  pine  boxes  containing  sealed  parcels 
of  cigarettes  packed  for  shipment,  "original  packages;"  Haley  v.  State,  42  Neb. 
560,  47  Am.  St.  Rep.  718,  60  N.  W.  962,  holding  bottles  of  intoxicating  liquors  in- 
^osed  in  sealed  wrappers  and  packed  in  wooden  box  for  shipment  not  ''original 
packages;"  Guckenheimer  v.  Sellers,  81  Fed.  1000,  defining  "original  package"  as 
package  delivered  by  importer  to  carrier  at  initial  place  of  shipment;  Com.  ▼. 
Leslie,  20  Pa.  Super.  Ct.  633,  holding  that  outside  crate  which  contains  packages 
of  oleomargarine  constitutes  "original  package;"  Cook  v.  Marshall  County,  119 
Iowa.  388,  93  N.  W.  372,  holding  bundles  comprised  of  packages  which  contain  10 
cigarettes  each  not  "original  packages." 

Reiralatloii   of   persona  dealtngr   la   iroodv,  from   another  state. 

Cited  in  State  v.  Parsons,  124  Mo.  442,  5  Inters.  Com.  Rep.  253,  27  8.  W.  1102, 
holding  peddler  vending  single  bottles  of  medicine  shipped  from  another  state  in 
box  with  others  not  exempt  from  license  fee;  Fay  Fruit  Co.  v.  McKinney  Bros. 
103  Mo.  App.  308,  77  S.  W.  160,  holding  foreign  corporation  filling  orders,  solic- 
ited by  drummers,  from  fruit  from  cars  on  side  track,  subject  to  license  tax. 

Cited  in  footnote  to  Com.  v.  Harmel,  27  L.  R.  A.  388,  which  authorizes  regu- 
lation of  peddling  separate  articles  after  original  package  broken. 

Validity  of  statates  restrlctlnar  contracts'  and  business. 

Cited  in  note  (21  L.  R.  A.  794,  796)  on  constitutionality  of  statutes  restricting 
contracts  and  business. 

Rearnlatlon  of  sale  of  foods. 

Cited  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  19,  43  L.  ed.  56,  18  Sup.  Ct. 
Rep.  767,  Reversing  170  Pa.  292,  30  L.  R.  A.  399,  footnote  p.  396,  5  Inters.  Com. 
Rep.  612,  37  W.  N.  C.  140,  60  Am,  St.  Rep.  776,  33  Atl  82,  upholding  importer's 
Tight  to  sell  oleomargarine  packed  in  10-pound  packages;  Rasch  v.  State,  89  Md. 
766,  43  Atl.  931,  sustaining  statute  prohibiting  sale  of  any  article  manufactured 
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from  animal  fat  or  vegetable  oils  in  imitation  of  butter,  and  not  produced  fTOix» 
pure  milk  or  cream. 

Cited  in  footnotes  to  State  v.  Myers,  35  L.  R.  A.  844,  which  sustains  statute  re- 
quiring oleomargarine  and  artificial  butter  to  be  colored  pink;  Frost  v.  Chicago^ 
49  L.  R.  A.  657,  which  holds  void,  ordinance  prohibiting  colored  netting  over 
package  of  fruit,  etc.;  State  ex  rel.  Monnett  v.  Capital  City  Dairy  Co.  57  L.  B. 
A.  181,  which  sustains  statute  forbidding  sale  of  unmarked  oleomargarine;  State 
V.  Hanson,  54  L.  R.  A.  468,  which  holds  sale  of  unlabeled  cottolene  forbidden  by 
statute  against  selling  unlabeled  imitation  of  lard;  State  v.  Layton,  62  L.  R.  A. 
164,  sustaining  statutory  prohibition  against  manufacture  or  sale  of  baking  pow- 
der containing  alum. 

22  L.  R,  A.  161,  SCHLICHTER  v.  KEITER,  166  Pa.  119,  27  Atl.  45. 
Ejfleet  of  aeqnleacence  In  creed. 

Cited  in  Kuns  v.  Robertson,  154  111.  407,  40  N.  E.  343,  raising,  without  dedd> 
ing,  question  as  to  effect  of  long  acquiescence  in  church  creed. 
Civil    Jvrlvdlctton    over    chiirclK    matters. 

Cited  in  Cushman  v.  Church  of  the  Good  Shepherd,  162  Pa.  283,  34  W.  N.  C- 
662,  29  Atl.  872,  sustaining  injunction  against  removal  of  church  property  in> 
violation  of  trust;  Krecker  v.  Shirey,  163  Pa.  551,  29  L.  R.  A.  481,  35  W.  N.  C. 
172,  30  Atl.  440,  holding  decision  of  general  conference,  suspending  charges  made- 
by  trial  conference,  conclusive  upon  civil  courts. 

Action    to    determine   rl^lit    to    cliarcli    property. 

Distinguished  in  Bishop's  Estate,  200  Pa.  602,  50  Atl.  156,  holding  ejectment^ 
not  partition,  proper  action  to  determine  question  as  to  church  property. 
"Who  entitled  to  chnrch   property. 

Cited  in  Brundage  v.  Deardorf,  92  Fed.  230,  holding  minority  members,  dis- 
senting from  adoption  of  amended  creed,  without  claim  to  church  property;  Hors- 
man  v.  Allen,  129  Cal.  135,  61  Pac.  796,  denying  right  to  church  property  of 
minority  seceding  from  general  conference. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of 
majority  of  church,  abandoning  its  religious  faith,  to  hold  church  property; 
Franke  v,  Mann,  48  L.  R.  A.  856,  which  denies  right  of  majority  of  church  mem- 
bers to  devote  church  property  to  use  inconsistent  with  purpose  of  organization 
by  employing  pastor  whose  teachings  inconsistent  with  those  of  sect  to  which 
local  church  belongs. 
Clianare   In  clinrcli   convtitntlon   or  confession   of  faith. 

Cited  in  Bear  v.  Heasley,  98  Mich.  294,  24  L.  R.  A,  629,  footnote  p.  615,  57  N. 
W.  270,  holding  unauthorized  change  in  church  constitution  by  general  con- 
ference illegal;  Philomath  College  v.  Wyatt,  27  Or.  486,  26  L.  R  A.  92,  footnote- 
p.  68,  37  Pac.  1022,  holding  incorporation  into  confession  of  faith,  of  doctrines 
previously  contained  in  discipline,  not  vital  change  destroying  identity  of  church. 
What  coniitltatea   majority. 

Cited  in  Re  Denny,  166  Ind.  151,  51  L.  R.  A.  740,  59  N.  E.  359  (dissenting  opin- 
ion), majority  holding  that  vote  by  majority  on  constitutional  amendment  means 
majority  of  those  actually  voting;  Russie  v.  Brazzell,  128  Mo.  Ill,  49  Am.  St 
Rep.  542,  30  S.  W.  526,  holding  that  two  thirds  of  society  requesting  amendment 
to  constitution  means  two  thirds  of  those  voting. 
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-CoBclaalvenesv  of  deelvlona  of  tribunals  of  corporations. 

Cited  in  note  (49  L.  R.  A.  398)  on  concluBiveness  of  decisions  of  tribunals  of 
•associations  or  corporations. 

-22  L.  R.  A.  177,  WEBB  v.  FULLER  85  Me.  443,  27  AtL  346. 
Set-off  of  claims  agralnst  decedent's  estate. 

Cited  in  footnotes  to  Oxsheer  v.  Nave,  37  L.  R.  A.  98,  which  sustains  right  to 
set  off  indebtedness  of  distributee  against  distributive  share,  although  purchased 
by  creditor;  Ainsworth  v.  Bank  of  California,  39  L.  R.  A.  686,  which  authorizes 
setting  off  against  claim  due  estate,  debt  due  from  deceased,  though  unmatured 
-at  time  of  death. 

-22  L.  R.  A.  179,  JOHNSOX  v.  JOHNSON,  92  Tenn.  559,  36  Am.  St.  Rep.  104,  23 

S.  W.  114. 
iBIVect    of   uncertainty   upon   cliarltable   trusts. 

Cited  in  Dye  v.  Beaver  Creek  Church,  48  S.  C.  457,  59  Am.  St.  Rep.  724,  26  S. 
E.  717,  holding  devise  to  unincorporated  society  ''for  poor  children,  for  their  tu- 
ition," not  void  for  uncertainty;  Tilley  v.  Ellis,  119  N.  C.  246,  26  S.  E.  29  (dis- 
-«enting  opinion),  majority  sustaining  devise  to  "The  Methodist  Episcopal 
Church;"  Keith  v.  Scales,  124  N.  C.  516,  32  S.  E.  809,  sustaining  bequest  for 
^erection  of  church  and  school,  and  maintenance  of  minister,  teacher,  and  students. 

Cited  in  footnotes  to  McAlister  v.  Burgess,  24  L.  R.  A.  158,  which  holds  gift 
for   benefit   of   poor   churches   of   city   and    vicinity   not   bad    for   uncertainty; 
People   V.  Powers,  35  L.  R.  A.  502,  which  holds  trust  to  dispose  of  property* 
among  such  charitable  and  benevolent  institutions  as  trustee  shall  choose,  void 
.for  indefiniteness. 


'Disposition    of   Income   accrulniT   after   testator's   deatii. 

Cited  in  Re  Davis,  103  Wis.  458,  79  N.  W.  761,  holding  nuncupative  will  inop- 
erative to  dispose  of  income  of  real  estate  accruing  subsequent  to  testator's 
•death. 

■22  L.  R.  A.  182,  ROWLAND  v.  MILLER,  139  N.  Y.  93,  64  N.  Y.  S.  R.  465,  34 

N.  E.  76b. 
violation   of  covenant   airalnst   ''offensive   nses.*' 

Cited  in  Levy  v.  Schreyer,  19  Misc.  228,  43  N.  Y.  Supp.  199,  holding  occu- 
pancy of  house  by  owner  and  son  not  violation  of  covenant  against  conducting 
^'tenement  house;"  Moller  v.  Presbyterian  Hospital,  66  App.  Div.  137,  72  N.  Y. 
Supp.  483,  holding  covenant  not  violated  by  erection  of  hospital  upon  land  sub- 
ject to  covenant  against  offensive  uses;  Uihlein  v.  Matthews,  57  App.  Div.  480, 
<J8  N.  Y.  Sufp.  309,  denying  that  subsequent  quitclaim  deed  operates  to  annul 
restriction  as  to  sale  of  liquor  in  prior  conveyance;  Holt  v.  Fleischman,  75  App. 
Div.  398,  78  N.  Y.  Supp.  647,  holding  subsequent  change  of  street  by  construction 
of  business  blocks,  no  bar  to  enforcement  of  dwelling-house  covenant;  Round 
Lake  Asso.  v.  Kellogg,  141  N.  Y.  355,  36  N.  E.  326,  sustaining  injunction  against 
violating  conditions  in  lease  aa  to  sale  of  goods  upon  camp  grounds. 

Cited  in  footnote  to  Long  v.  Elberton,  46  L.  R.  A.  428,  which  denies  liability 
of  city  to  neighboring  property  owners  for  erection  of  prison  within  city  limits, 
unless  so  negligently  maintained  as  to  constitute  nuisance. 
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22  L.  R,  A.  187,  McQUAID  v.  ROSS,  85  Wis.  492,  39  Am.  St.  Rep.  864,  55  Jf.  W. 

705. 
Implied  'warranty  of  fltness.  / 

Cited  in  J.  I.  Case  Plow  Works  v.  Niles  &  S.  Co.  90  Wis.  603,  63  N.  W.  1013, 
holding  no  implied  warranty  of  fitness  in  sale  of  wheels  for  agricultural  imple- 
ments to  vendee  who  had  previously  tested  sample;  J.  Thompson  Mfg.  Co.  v. 
Gunderson,  106  Wis.  456,  49  L.  R.  A,  863,  footnote  p.  859,  82  N.  W.  299,  denying 
implied  warranty  that  shoes  and  gatherers  of  planting  machine  will  scour  in 
ordinary  soil;  Kinkel  v.  Winne,  67  Kan.  106,  62  L.  R.  A.  598,  72  Pac.  548^ 
holding  that  rule  of  caveat  emptor  applies  to  sale  of  fire-insurance  expiration 
register  which  has  been  secretly  copied  without  knowledge  of  vendor. 

Cited  in  footnotes  to  Meyer  v.  Krauter,  24  L.  R.  A.  575,  which  holds  representa- 
tion that  horse  is  sound  and  kind,  no  warranty  against;  its  taking  fright  at  trol- 
ley car;  Olson  v.  Port  Huron  Live-Stock  Asso.  33  L.  R.  A.  557,  which  holds  preg- 
nancy of  ewes  in  October  not  breach  of  contract  to  deliver  in  "healthy  condition;" 
Shefl"er  v.  Willoughby,  34  L.  R.  A.  464,  which  denies  liability  in  absence  of  negli- 
gence, for  furnishing  unwholesome  food  at  restaurant;  Bierman  v.  City  Mills 
Co.  37  L.  R.  A.  799,  which  holds  warranty  implied  that  felt  cloth  sold  for  making 
ulsters  is  free  from  latent  defect. 

Annotation  in  22  L.  R.  A.  187,  referred  to  particularly  in  Queen  City  Glass  Co. 
V.  Pittsburg  Clay  Pot  Co.  97  Md.  441,  55  Atl.  447,  holding  warranty  implied  in 
sale  of  clay  pots,  made  according  to  secret  formula,  that  they  will  not  break  when 
placed  in  glass  furnace. 
• 

22  L.  R.  A.  198,  WOODRUFF  v.  BOWEN,  136  Ind.  431,  34  N.  E.  1113. 
Liability   for   Injary   to   licensee   or   trespasser. 

Cited  in  Lake  Erie  &  W.  R,  Co.  v.  Maus,  22  Ind.  App.  39,  51  N.  E.  735,  denying 
recovery  for  injury  to  servant  of  one  permitted  to  use  water  from  railroad  tank; 
Baltimore  &  0.  &  C.  R.  Co.  v.  Paul,  143  Ind.  27,  28  L.  R.  A.  218,  40  N.  E.  519, 
denying  railroad  company's  liability  for  injury  received  on  its  road  by  brakemen 
in  service  of  another  through  negligence  of  fellow  servant;  Springer  v.  Byram. 
137  Ind.  27,  23  L.  R.  A.  250,  45  Am.  St.  Rep.  159,  36  S.  \\\  361,  denying  recovery 
for  injuries  received  by  newsboy  in  elevator  after  notice  prohibiting  newsboys 
from  riding;  Beehler  v.  Daniels,  18  R.  I.  564,  27  L.  R.  A.  513,  footnote  p.  512,  49 
Am.  St.  Rep.  790,  29  Atl.  6,  holding  owner  of  building  not  liable  to  fireman  for 
failure  to  guard  elevator  well;  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Ballentine,  28 
C.  C.  A.  574,  56  U.  S.  App.  266,  84  Fed.  938,  holding  that  boy  entering  railroad 
company's  premises  through  curiosity  to  witness  burning  of  cars  assumes  risk; 
Chicago,  I.  A  L.  R.  Co.  v.  Martin,  31  Ind.  App.  318,  65  N.  E.  591,  denying  rail- 
road company's  liability  for  death  of  servant  of  stone  company  employed  to  dress, 
stone  loaded  on  cars,  and  killed  through  negligence  of  former  company  in  not 
blocking  cars. 
O^v^ner's  liability   for  nevllffence  of  subcontractor. 

Cited  in  Koch  v.  Fox,  71  App.  Div.  294,  75  N.  Y.  Supp.  913,  denying  owner's 
liability  to  one  injured  by  falling  of  brick  through  subcontractor's  violation  ol 
ordinance  requiring  erection  of  covering  over  walk. 
Lilablllty    for    Injury    to   anotber's    servant. 

Cited  in  note  (46  L.  R.  A.  60,  81)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  dutiea. 
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22  L.  R.  A.  206,  AYLWARD  v.  O'BRIEN,  160  Mass.  118,  35  N.  E.  313. 
Forfeiture    of    vtoclc. 

Cited  in  note  (27  L.  R.  A.  307)  on  forfeiture  of  corporate  stock. 

22  L.  R.  A.  217,  SEATTLE  &  M.  R,  CO  v.  STATE,  7  Wash.  150,  38  Am.  St.  Rep. 

866,  34  Pac.  551. 
Appropriation  of  tide  lands. 

Cited  in  North  River  Boom  Co.  v.  Smith,  15  Wash.  139,  45  Pac,  750,  holding 
state  not  necessary  party  defendant  in  action  by  boom  company  to  appropriate 
tide  lands;  Samish  Boom  Co.  v.  Callvert,  27  W^ash.  614,  68  Pac.  367,  denying 
right  of  boom  company  to  recover  for  improvements  made  on  tide  lands  unlaw- 
fully appropriated;  Ilwaco  v.  Ilwaco  R.  &  Nav.  Co.  17  Wash.  658,  50  Pac.  572, 
holding  city  without  authority  to  extend  street  across  tide  lands  at  an  angle, 
instead  of  direct  course;  State  ex  rel.  Trimble  v.  Superior  Court,  31  Wash.  452, 
66  L.  R.  A.  901,  72  Pac.  89,  holding  railroad  company  empowered  under  power 
of  eminent  domain,  to  appropriate  equitable  interest  in  tide  lands  held  by  pur- 
chasers from  state  under  contract  of  sale. 
Liability  for  liole  In  street  on  tide  lands. 

Distinguished  in  Taake  v.  Seattle,  16  Wash.  94,  47  Pac.  220,  holding  city  liable 
for  unguarded  hole  in  street  laid  out  over  tide  lands  belonging  to  state. 
CroflUilns  of  one  ^lallroad  by  another. 

Cited  in  State  ex  rel.  Mississippi  River  &  B.  T.  R.  Co.  v.  Dearing,  173  Mo.  509, 
73  S.  Vi.  485,  holding  that  statute  relating  to  crossing  of  one  railroad  by  another 
requires  that  crossing  shall  be  at  point  where  danger  least. 

Cited  in  footnote  to  Detroit,  Ft.  W.  B.  I.  R.  v.  Osborn,  62  L.  R  A.  149,  which 
holds  that  after  railroad  company  has  acquired  right  to  cross  another's  tracks, 
both  companies  are  required  to  pay  expense  of  keeping  crossing  safe. 

22  L.  R.  A.  228,  COM.  v.  POTTSVILLE  IRON  &  STEEL  CO.  157  Pa.  500,  27  Atl. 

371. 
Taxation    of    corporations. 

Cited  in  Com.  v.  Delaware  River  Iron  Ship  Building  &,  Engine  Works,  2 
Dauphin  Co.  Rep.  233,  denying  that  unused  power  in  charter  deprives  manufac- 
turing corporation  of  exemption  from  taxation ;  Com.  v.  Juniata  Coke  Co.  157  Pa. 
610,  22  L.  R.  A.  232,  27  Atl.  373,  holding'  manufacturing  corporation  liable  to 
taxation  on  portion  of  capital  invested  in  mining. 

Cited  in  footnote  to  People  ex  rel.  New  England  Dressed  Meat  &  Wool  Co.  v. 
Roberts,  41  L.  R.  A,  228,  which  denies  exemption  from  taxation  as  manufactur- 
ing company,  to  corporation  buying,  slaughtering,  and  selling  sheep  and  lambs. 

Cited  in  notes   (58  L.  R.  A.  604)   on  taxation  of  capital  stock  of  corporations 
in  United  States   ;(64  L.  R.  A.  38,  5S^  56)   on  taxation  of  manufacturing  cor- 
porations in  United  States. 
What    conatltntea    mannfactnrlnar    or    mechanical     bnvlneas. 

Cited  in  footnotes  to  Cowling  v.  Zenith  Iron  Co.  33  L.  R.  A.  508,  which  holds 
that  mining  of  iron  ore  is  such  '^mechanical  business"  as  entitles  stockholders  to 
exemption  from  double  liability;  Columbia  Iron  Works  v.  National  Lead  Co.  64 
L.  R.  A.  645,  which  holds  that  building,  nale,  and  repairing  of  vessels  employed 
in  commerce  constitutes  "manufacturing'  within  bankruptcy  act. 
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22  L.  R.  A.  232,  COM,  v.  JUNIATA  COKE  CO.  157  Pa,  507,  27  Atl.  373. 
Exemption   of  maniifactarinar   corporation   or  oompnnjr   fron^   tnzAtlon. 

Followed  in  Com.  v.  National  Oil  Co.  157  Pa.  523,  27  Atl.  374,  holding  limit«i 
partnership  association  taxable  as  to  capital  used  in  mining  and  transporting 
crude  petroleum;  Com.  v.  East  Bangor  Consol.  Slate  Co.  162  Pa.  601,  34  W.  N.  C. 
535,  29  Atl.  706,  and  Com.  v.  Savage  Fire  Brick  Co.  157  Pa.  515,  27  Atl.  374, 
holding  capital  stock  of  manufacturing  corporation  exempt,  except  portion  in- 
vested in  mining  operations. 

Cited  in  footnotes  to  Com.  v.  Pottsville  Iron  &  Steel  Co.  22  L.  R.  A.  228  which 
holds  exemption  of  manufacturing  company  not  lost  by  possessing  power  of  min- 
ing; People  ex  rel.  New  England  Dressed  Meat  &  Wool  Co.  v.  Roberts,  41  L.  R.  A. 
228  which  denies  exemption  from  taxation  as  manufacturing  company,  to  corpora- 
tion buying,  slaughtering,  and  selling  sheep  and  lambs. 

Cited  in  note  (64  L.  R.  A.  37,  44,  56)  on  taxation  of  manufacturing  corpora- 
tions in  United  States. 

Taxation  of  corporate  •took. 

Cited  in  note  (58  L.  R.  A.  553,  604)  on  taxation  of  capital  stock  of  oorporar 
tions  In  United  States. 

IVhat  convtltnteii  mechanical  or  manufacturlnir  bualnewi. 

Cited  in  footnotes  to  Cowling  v.  Zenith  Iron  Co.  33  L.  R.  A.  508,  which  holds 
that  mining  of  iron  ore  is  such  "mechanical  business,  as  eptitles  stockholders 
to  exemption  from  double  liability;  Columbia  Iron  Works  v.  National  Lead  Co. 
64  L.  R.  A.  645,  which  holds  that  building,  sale,  and  repairing  of  vessels  employed 
in  commerce  constitute  "manufacturing"  within  bankruptcy  act. 

22  L.  R.  A.  233,  CARNEY  v.  HADLEY,  32  Fla.  344,  37  Am.  St.  Rep.  101,  14  So.  4. 
RlflTht    to    Injunctive    relief. 

Cited  in  Wiggins  v.  Williams,  36  Fla.  654,  30  L.  R.  A.  759,  footnote  p.  754,  18 
So.  859,  authorizing  injunction  against  trespass  on  land  to  box  and  scrape 
trees  for  turpentine;  Brown  v.  Solary,  37  Fla.  Ill,  19  So.  161,  holding  that  equity 
will  enjoin  removal  of  phosphate  rock  from  land  held  under  void  tax  deed;  Camp 
V.  Dixon,  112  Ga.  881,  52  L.  R.  A.  759,  footnote  p.  755,  38  S.  E.  71,  sustaining 
injunction  against  continuing  trespass  in  cutting  timber,  liable  to  cause  irrepara- 
ble injury;  Bettman  v.  Harness,  42  W.  Va.  437,  36  L.  R.  A.  569,  26  S.  E.  271, 
holding  that  unlawful  extraction  of  petroleum  oil  or  gas  will  be  enjoined,  al- 
though title* in  controversy;  Barbee  v.  Shannon,  1  Ind.  Terr.  213,  40  S.  W.  584, 
holding  that  equity  will  prevent  injury  to  reversion,  due  to  construction  of 
fences;  Chicago  City  R.  Co.  v.  General  Electric  Co.  74  111.  App.  473,  denying 
injunction  against  injury  to  street  railway  company  when  remedy  at  law  ade- 
quate; Woodford.  V.  Alexander,  35  Fla.  340,  17  So.  658,  holding  that  failure  to 
show  irreparable  damage  for  injury  to  timber,  and  inadequate  remedy  at  law, 
prevents  injunctive  relief;  Moore  v.  Halliday,  43  Or.  247,  99  Am.  St.  Rep.  724, 
72  Pac.  801,  denying  injunction  against  opening  inclosure,  cutting  crops  and 
shrubbery,  and  turning  in  cattle,  as  such  acts  do  not  destroy  body  of  estate; 
Fluharty  v.  Mills,  49  W\  Va.  448,  38  S.  E.  321,  holding  that  equity  will  grant 
injunctive  relief  against  cutting  of  timber  when  such  act  results  in  irreparable 
injury  to  land. 

Cited  in  footnote  to  Lowery  v.  Pekin,  51  L.  R.  A.  301,  which  sustains  injune- 
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tion  against  city  taking  possession  of  embankment  built  and  owned  by  lessor 
from  city. 

Title  to  cropSy  etc.,  Trronirfially  severed. 

Cited  in  note  (32  L.  R.  A.  422)  on  title  by  accession  to  crops,  fruits,  and  timber 
wrongfully  severed. 

22  L.  R.  A.  241,  MORTON  v.  NEW  YORK,  140  N.  Y.  207,  55  N.  Y.  S.  R.  413, 

35  N.  E.  490. 
Protection    of    public   and   private    rlarlitii    nvalnvt    nnlaance. 

Cited  in  Davis  v.  Niagara  Falls  Tower  Co.  25  App.  Div.  327,  49  N.  Y.  Supp. 
554,  enjoining  maintenance  of  tower  upon  which  spray  freezes  and  from  which  it 
subsequently  falls  upon  sky-light  of  adjoining  owner;  Emigrant  Mission  Commit- 
tee v.  Brooklyn  Elev.  R.  Co.  20  App.  Div.  599,  47  N.  Y.  Supp.  344,  affirming  re- 
covery for  damages  to  easement  due  to  ashes  and  cinders  flying  from  dumping 
ground  into  house;  Spring  v.  Delaware,  L.  &  W.  R.  Co.  88  Hun,  389,  34  N.  Y, 
Supp.  810,  denying  right  of  railroad  company  to  use  coal  pocket  to  injury  of 
neighboring  ow^ner;  Bly  v.  Edison  Electric  Illuminating  Co.  172  N.  Y.  6,  58  L. 
R.  A.  502,  64  N.  E.  745,  holding  tenant  entitled  to  damages  for  nuisance  created 
by  manner  of  conducting  electric  light  plant;  Delaware,  L.  &  W.  R.  Co.  v.  Buffalo, 
158  N.  Y".  273,  53  N.  E.  44,  affirming  city's  right  to  remove  from  street  railroad, 
piers  forming  obstruction  to  traffic;  Mundy  v.  New  York,  L.  E.  &  W.  R,  Co.  75  Hun, 
484,  27  N.  Y.  Supp.  469,  affirming  railroad  company's  liability  for  flood  caused 
by  inadequate  culvert. 

Distinguished  in  Pettit  v.  New  York  C.  &  H.  R.  R.  Co.  80  Hun,  89,  61  N.  Y. 
S.  R.  720,  29  N.  Y.  Supp.  1137,  holding  use  of  steam  pump  near  highway  not 
nuisance. 
—  Created    nnder   legislative    or   mnnlclpal   nntliorlty. 

Cited  in  Coleman  v.  New  York,  35  Misc.  666,  72  N.  Y.  Supp.  359,  denying 
that  statute  empowering  city  to  construct  wharf  contemplates  dumping  rubbish 
at  foot  of  street;  Kobbe  v.  New  Brighton,  23  App.  Div.  245,  48  N.  Y.  Supp.  090, 
Affirming  20  Misc.  479,  45  N.  Y.  Supp.  777,  sustaining  injunction  restraining 
village  trustees  from  operating  garbage  crematory;  Rosenheimer  v.  Standard 
Gaslight  Co.  30  App.  Div.  .7,  55  N.  Y.  Supp.  192,  holding  statutory  provision  lim- 
iting price  of  gas  confers  no  implied  power  to  manufacture  gas  regardless  of 
injury  to  third  persons;  Mann  v.  Willey,  51  App.  Div.  171,  64  N.  Y.  Supp.  589, 
holding  order  of  health  board  to  turn  sewage  into  stream,  no  bar  to  injunction 
by  riparian  owner;  Gar\'ey  v.  Long  Island  R.  Co.  159  N.  Y.  330,  70  Am.  St.  Rep. 
550,  54  N.  E.  57,  Affirming  9  App.  Div.  255,  41  N.  Y.  Supp.  397,  denying  that  legisla- 
tive sanction  extends  to  such  use  of  turntable  as  will  injure  adjoining  premises; 
Bates  V.  Holbrook,  171  N.  Y.  474,  64  N.  E.  181  (distinguished  in  dissenting  opinion) , 
holding  rapid  transit  act  does  not  authorize  obstruction  of  street  in  front  of 
hotel  by  construction  of  subway  buildings;  Welde  v.  New  York  &  H.  R.  Co. 
168  N.  Y.  602,  61  N.  E.  554,  and  Fries  v.  New  York  &  H.  R.  Co.  169  N.  Y.  277, 
62  N.  E.  358,  denying  railroad  company's  liability  to  abutter  for  consequential 
damages  resulting  from  change  of  grade  under  legislative  direction;  Rand  Lum- 
ber Co.  v.  Burlington,  122  Iowa,  209,  97  N.  W.  1096,  holding  construction  of 
sewers  under  legislative  authority  does  not  relieve  city  from  abatement 
of  nuisance  due  to  their  defective  construction. 

Distinguished  in  Hall  v.  Oyster  Bay,  61  App.  Div.  512,  70  N.  Y.  Supp.  710, 
L.  R.  A.  Au. — ^VoL.  III.— 33. 
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denying  town's  liability  to  lessee  of  oyster  bed  for  damages  occasioned  by  ecm- 
struction  of  bridge. 

Eatabllaliment   and   rearnlatlon   of  mmilclpal   Trater  vnpply. 

Cited  in  note  (61  L.  R.  A.  59)  on  establishment  and  regulation  of  mmiicipal 
water  supply. 

22  L.  R.  A.  244,  DAVENPORT  v.  GWILLIAMS,  133  Ind.  142,  31  N.  E.  790. 
Construction   of  antennptlal   contracts. 

Cited  in  Ragsdale  v.  Barnett,  10  Ind.  App.  493,  37  N.  E,  1109,  holding  inten- 
tion as  to  disposition  of  property  is  controlling  rule  of  construction  of  ante- 
nuptial contract;  Kennedy  v.  Kennedy,  150  Ind.  644,  50  N.  E.  756,  construing 
provision  made  for  wife  in  marriage  contract  as  in  lieu  of  dower  and  quarantine 
rights. 

Construction    of    deed. 

Cited  in  Adams  v.  Alexander,  159  Ind.  177,  64  N.  E.  507,  holding  that  deed, 
apparently  a  nullity,  should,  if  possible,  be  construed  so  as  to  be  operative. 

22  L.  R,  A.  246,  EDWARDS  v.  CHARLOTTE,  C.  &  A.  R.  CO.  39  S.  C.  472,  39 

Am.  St.  Rep.  746,  18  S.  E.  58. 
Lflablllty  for  obstrnctlnar  Ao-w  of  surface  fvater. 

Cited  in  Lawton  v.  South  Bound  R.  Co.  61  S.  C.  551,  39  S.  E.  752,  holding 
complaint  alleging  flow  of  surface  water  obstructed  by  railroad  embankment  in- 
sufficient;" Morrissey  V.  Chicago,  B.  &  Q.  R.  Co.  38  Neb.  429,  56  N.  W.  946,  and 
Baltzeger  v.  Carolina  Midland  R.  Co.  54  S,  C.  247,  71  Am.  St.  Rep.  789,  32  S.  E. 
358,  denying  damages  resulting  from  damming  of  surface  water  by  construction 
of  railroad  embankment. 

Cited  in  footnotes  to  Albany  v.  Sikes,  26  L.  K.  A.  653,  which  holds  that  owner 
may  recover  for  damages  resulting  from  city's  obstructing  natural  flow  of  surface 
water,  causing  it  to  flow  upon  adjacent  property;  Gilflllan  v.  Schmidt,  31  L.  K.  A. 
547,  which  sustains  power  to  deepen  natural  line  of  drainage  of  marsh  fed 
entirely  by  surface  water;  Carland  v.  Aurin,  48  L.  R.  A.  862,  which  denies  right 
of  city  lot  owner  to  prevent  natural  flow  of  surface  water  from  higher  ground, 
by  raising  surface  of  his  lot;  Franklin  v.  Durgei%  58  L.  R.  A.  112,  which  denies 
right  to  fill  depressions  in  land,  casting  surface  wa<ter  back  on  highway  to  its 
injilry. 

Distinguished  in  Brandenberg  v.  Zeigler,  62  S.  C.  19,  55  L.  R.  A.  416,  footnote 
p.  414,  89  Am.  St.  Rep.  887,  39  S.  E.  790  denying  owner's  right  to  drain  surface 
water  from  pond  on  neighbor's  land  by  cutting  through  natural  rim  of  basin. 

22  L.  R.  A.  248,  SIMPSON  v.  STATE,  92  Ga.  41,  44  Am.  St.  Rep.  75,  17  S. 

E.  984. 
Locality  of  commission  of  crime. 

Cited  in  State  v.  Hall,  114  N.  C.  915,  28  L.  'R.  A.  61,  footnote  p.  60,  41  Am. 
St.  Rep.  822,  19  S.  E.  602,  denying  North  Carolina  court's  jurisdiction  of  crime 
committed  by  one  killing  another  by  shooting  across  state  line;  American 
Strawboard  Co.  v.  State,  70  Ohio  St.  148,  71  N.  E.  284,  holding  company  pollut- 
ing stream  by  conducting  acids  into  it  liable  to  prosecution  by  inhabitants  of 
county  through  which  such  stream  flows. 
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Cited  in  note  (34  L.  R.  A.  852)  on  time  when  homicide  is  deemed  to  be  com- 
mitted. 

22  L.  R.  A.  251,  PENNSYLVANIA  R.  CO.  v.  PARRY,  65  N.  J.  L.  651,  39  Am. 

St.  Rep.  654,  27  Atl.  914. 
Rlirl&t   to   «top-over  prl^lleires* 

Cited  in  note  (28  L.  R.  A.  774)  on  right  of  passenger  to  stop  over. 

22  L.  R.  A.  263,  C.  F.  JEWETT  PUB.  CO.  v.  BUTTER,  169  Mass.  617,  34  N. 
E.   1087. 

22  L.  R,  A.  256,  BREEZE  v.  BROOKS,  97  Cal.  72,  31  Pac.  742. 
Flndtnipa    of    trial    court. 

Cited  in  Perkins  v.  West  Coast  Lumber  Co.  129  Cal.  429,  62  Pac.  67,  which 
holds  finding  that  plaintiff  advised  defendant  not  to  file  lien  establishes  prima 
facie  relation  of  attorney  and  client;  De  Haven  v.  Berendes,  135  Cal.  180,  67 
Pac.  786,  which  holds  that  finding  of  work  performed  in  front  of  lot  under 
private  contract  raises  presumption  of  satisfaction  to  superintendent;  Krasky 
V.  Wollpert,  134  Cal.  342,  66  Pac  309,  which  holds  finding  that  copartner  execu- 
ted note  equivalent  to  execution  by  partnership;  Nevills  v.  Moore  Min.  Co.  135 
Cal.  566,  67  Pac.  1054,  refusing  to  disturb  findings  of  trial  court  as  to  implied 
contract  for  compensation;  People's  Home  Sav.  Bank  v.  Rickard,  139  Cal.  291, 
73  Pac.  858,  holding  that  findings  of  trial  court  as  to  ownership  of  stock  should 
be  upheld  on  appeal;  Paine  v.  San  Bernardino  Valley  Traction  Co.  143  Cal.  656, 
77  Pac.  659,  holding  that  findings  of  trial  court  that  traction  company  was 
negligent  at  crossing  will  be  adopted  on  appeal. 

22  L.  R.  A.  259,  LOUISVILLE,  N.  O.  &  T.  R.  CO  v.  PATTERSON,  69  Miss,  421, 

13  So.  697. 
RIgrlit  of  pasaenirer  to  seat. 

Cited  in  note  (24  L.  R.  A.  713)  on  duty  of  carrier  permitting  cars  to  become 
overcrowded. 

22  L.  R.  A.  261,  MATTHEWS  v.  DELAWARE,  L.  &  W.  R.  CO.  56  N.  J.  L. 

34,  27  Atl.  919. 
Xeslleence  of  bailee  aa  defense  to  action  by  bailor  agminut  third  party. 

Cited  in  New  Jersey  Electric  R.  Co.  v.  New  York,  L.  E.  A  W.  R,  Co.  60  N.  J, 
L.  350,  43  L.  R.  A.  853,  38  Atl.  828,  holding  contributory  negligence  of  bailee  of 
enjfine  no  defense  to  action  by  bailor,  for  negligence  of  street  car  company  in 
causing  collision. 

22  L.  R.  A.  203,  HOOVER  v.  PENNSYLVANIA  R.  CO.  156  Pa,  220,  36  Am.  St. 

Rep.  43,  27  Atl.  282. 
DUcrlmlnatlngr   rates. 

Cited  in  Bald  Eagle  Valley  R,  Co.  v.  Nittany  Valley  R.  Co.  171  Pa.  298,  29 
L.  R.  A.  428,  37  W.  N.  C.  95,  50  Am.  St.  Rep.  807,  33  Atl.  239,  upholding  con- 
tract to  give  all  traffic  of  mines  and  railroad  therefrom  to  connecting  line, 
which  furnished  aid  to  develop  business;  Mercur  v.  Media  Electric  Light,  Heat 
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&  Power  Co.  19  Pa.  Super.  Ct.  525,  8  Del.  Co.  Rep.  386,  holding  electric  light 
company  may  classify  customers  according  to  amount  of  power  used;  Louisville 
&  N.  R.  Co.  V.  Com.  108  Ky.  640,  57  S.  W.  508,  sustaining  right  of  railroad 
company  to  charge  less  for  hauling  coal  used  for  manufacturing  purposes  than 
that  used  for  domestic  purposes;  Memphis  News  Pub.  Co.  v.  Southern  R.  Co. 
(Tenn.)  63  L.  R.  A.  156,  75  S.  W.  941,  holding  that  railroad  company,  char- 
tered as  common  carrier,  cannot  by  special  contract  make  itself  carrier  as  to 
newspapers  so  as  to  make  discriminating  rates. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  27  L.  R-  A.  622. 
which  authorizes  difference  in  telegraph  rates  to  morning  and  evening  paper: 
State  V.  Southern  R.  Co.  41  L.  R.  A.  246,  which  denies  carrier's  right  to  dis- 
criminate in  favor  of  high  official,  larger  shipper  or  powerful  politician. 

Distinguished  in  Baily  v.  Fayette  Gas-Fuel  Co.  193  Pa.  183,  44  W.  N.  C.  508, 
44  Atl.  251,  holding  corporation  supplying  gas  for  heat  and  light,  without 
power  to  make  discrimination  in  prices  according  to  purpose  of  uae. 

22  L.  R.  A.  273,  KOPP  v.  REITER,   146   111.  437,  37   Am.  St.  Rep.    156,  34 

N.  E.  942. 
Memorandum  of  sale  mntiutyins  vtatnte  of  frauds. 

Cited  in  Shovers  v.  Warrick,  152  111.  362,  38  N.  E.  792,  holding  execution  of 
deed  destroyed  by  grantor  before  delivery  inoperative  as  written  contract  of  salf 
to  satisfy  statute  of  frauds;  Cooper  v.  Thomason,  30  Or.  174,  45  Pac.  296,  hold- 
ing deed  deposited  in  escrow  insufficient,  in  absence  of  memorandum  of  agree- 
ment, to  take  oral  contract  for  sale  of  land  out  of  statute  of  frauds;  Hunter  v. 
Cobe,  84  Minn.  192,  87  N.  W.  612,  raising,  without  deciding,  question  as  to 
sufficiency  of  written  ratification  to  satisfy  statute  of  frauds;  Koenig  v.  I>obm, 
209  111.  478,  70  N.  E.  1061,  holding  indorsement  by  owner  of  land  of  check 
given  as  first  payment  on  contract  of  sale,  made  in  writing  by  agent  without 
authority,  not  such  memorandum  as  wjU  satisfy  statute  of  frauds. 

22  L.  R.  A.  276,  Re  GIBBS,  157  Pa.  59,  27  Atl.  383. 
Prevumptlon  a«  to  Incorporation. 

Followed  without  discussion  in  Pease's  Appeal,  157  Pa.  75,  27  Atl.  386. 
Cited  in  footnote  to  Alden  v.  St.  Peter's  Parish,  30  L.  R.  A.  232,  which  holds 
incorporation  of  church  society  not  to  be  presumed. 

OriranI>atlon  of  de  facto  corporation. 

Cited  in  Marion  Bond  Co.  v.  Mexican  Coffee  &  Rubber  Co.  160  Ind.  562,  65 
N.  £.  748,  holding  corporation  organized  under  particular  statute  made  a 
de  facto  corporation  by  including  more  objects  than  statute  permits. 

'What  conatltutev  partnership. 

Cited  in  Bradly  v.  Jennings,  201  Pa.  476,  51  Atl.  343,  holding  that  agreement 
to  buy  land  and  divide  into  building  lots,  sharing  profits  equally,  constitutes 
partnership;  Re  Darling,  7  Kulp,  329,  denying  participation  in  profits  to  be 
conclusive  evidence  of  partnership;  Krall  v.  Forney,  182  Pa.  11,  40  W.  N.  C. 
536,  37  Atl.  846,  holding  that  agreement  to  furnish  money  to  another  as  agent 
for  purchase  and  sale  of  property,  dividing  profits,  employers  having  power  to 
rescind  without  liability  for  losses,  does  not  establish  partnership;  WesseU  v. 
Weiss,  166  Pa.  495,  36  W.  N.  C.  112,  31  Atl.  247,  holding  loan  under  written 
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agreement  for  percentage  of  profits  and  oral  agreement  as  to  interest  not  com- 
pliance with  law  exempting  lender  from  liability  as  general  partner;  Fenner  v. 
Rhoad,  8  Northampton  Co.  Rep.  123,  holding  that  participation  in  profits,  as 
such,  constitutes  one  a  partner;  Re  Beckwith,  130  Fed.  479,  holding  partnership 
relation  established  by  facts  showing  two  engaged  in  joint  business,  to  which 
they  contribute  either  capital,  skill,  or  labor  upon  understanding  that  they  will 
share  in  common. 

22  L.  R.  A.  283,  EXGEL  v.  NEW  YORK,  P.  k  B.  R.  CO.  160  Mass.  260,  35 

N.  E.  547, 
3Iaster*«   responsibility   'or   defects    not    under   his   control. 

Cited  in  Riley  v.  Tucker,  179  Mass.  192,  60  N.  E.  484,  denying  plumber's  lia- 
bility to  assistant  for  injuries  caused  by  falling  of  staging  in  unfurnished  house; 
Mo>Tiihan  v.  King's  Windsor  Cement  Dry  Mortar  Co.  168  Mass.  452,  47  N.  E. 
425,  denying  recovery  for  injuries  due  to  breaking  of  rope  forming  no  part  of 
defendant's  machinery;  Story  v.  Concord  &  M.  R.  Co.  70  N.  H.  369,  48  Atl. 
288,  holding  another  company's  duty  to  repair  tracks  no  defense  to  action  for 
injuries  from  derailment  of  train;  Grand  Trunk  R.  Co.  v.  Tenant,  14  C.  C.  A. 
196,  21  U.  S.  App.  682,  66  Fed.  929,  affirming  recovery  of  trainman  injured 
when  train  running  over  private  track. 

Cited  in  footnote  to  Doyle  v.  Toledo,  S.  &  M.  R.  Co.  54  L.  R.  A.  461,  which 
holds  tliird  person's  shed  under  railroad  track  comes  within  rule  as  to  fur- 
nishing safe  place. 

Employers'  statutory  liability  for  defects. 

Cited  in  note  (57  L,  R,  A.  821-823,  825)  on  statutory  liability  of  employers 
for  defects  in  condition  of  their  plant. 

22  L.  R.  A.  287,  NEUFELDER  v.  GERMAN  AMERICAN  INS.  CO.  6  Wash. 

336,  36  Am.  St.  Rep.  166,  33  Pac.  870. 
Garnishment,  -what  subject  to. 

Approved  in  Neufelder  v.  North  British  &,  M.  Ins.  Co.  10  Wash.  395,  45  Am. 
St.  Rep.  793,  39  Pac.  110,  holding  valid,  garnishment  by  nonresident  creditors 
of  debt  due  from  foreign  insurance  company  to  insured's  assignee. 

— SItns    of   debt. 

Cited  in  Cross  v.  Brown,  19  R.  I.  227,  33  Atl.  147,  holding  insolvency  proceed- 
ings in  foreign  state  has  no  effect  on  jurisdiction  of  Rhode  Island  courts  over 
debt  having  situs  in  state. 

Cited  in  footnotes  to  Wyeth  Hardware  &  Mfg.  Co.  v.  Lang,  27  L.  R.  A.  651, 
which  holds  that  debt  may  be  garnished  at  any  place  where  suit  may  be  brought 
thereon  by  creditor;  O'Connor  v.  Walter,  23  L.  R.  A.  650,  which  holds  garnish- 
ment of  wages  in  other  state  by  assignee  of  claim  against  employer  not  conclu- 
sive as  between  assignor  and  employee;  Lancashire  Ins.  Co.  v.  Corbetts,  36  L. 
R.  A.  640,  which  holds  jurisdiction  of  garnishment  of  debt  determined,  not  by 
situs  of  debt,  but  by  liability  of  garnishee  to  be  sued  thereon;  Strause  Bros.  v. 
--Etna  Ins.  Co.  48  L.  R.  A.  452,  which  holds  debt  of  insurance  company  for  loss 
in  other  state  without  situs,  where  company  has  agent,  for  garnishment  pur- 
poses, in  third  state;  Bullard  v.  Chaffee,  51  L.  R.  A.  715,  which  holds  person 
garnisliable  only  in  state  where  debt  payable,  if  creditor  resides  there;  Hawley 
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V.  Hurd,  52  L.  R.  A.  195,  which  holds  resident  trustee  chargeable  upon  debt 
payable  to  nonresident  in  state  of  his  domicil;  Tootle  v.  Coleman,  57  L.  R.  A. 
120,  which  holds  right  to  garnish  debtor  not  limited  to  situs  of  chose  in  action: 
Pennsylvania  R.  Co.  v.  Rogers,  62  L.  R.  A.  178,  which  holds  that  debt  due  from 
foreign  railroad  company  doing  no  other  business  in  West  Virginia  than  main- 
taining, jointly  with  other  roads,  agency  relating  to  freight  to  be  handled  out- 
side of  such  state  has  no  situs  in  such  state  for  purpose  of  garnishment. 

— —  Semrlce   of   proceMi. 

Cited  in  footnotes  to  Root  v.  Davis,  23  L.  R.  A.  445,  which  authorizes  gar- 
nishment on  service  by  publication  of  debt  due  from  resident  to  nonresident  of 
county;  Ward  v.  Boyce,  36  L.  R.  A.  549,  which  holds  "trustee  process"  in  other 
state,  to  reach  note  held  by  nonresident  not  personally  served,  ineffectual ;  Louis- 
ville &.  N.  R.  Co.  v.  Nash,  41  L.  R.  A.  331,  which  holds  invalid,  gamishment 
of  debt  due  nonresident  not  personally  served  in  state 

ft 

Pendency  of  another  action  a«  bar. 

Cited  in  State  ew  rel,  Puget  Sound  Nat.  Bank  v.  Superior  Court  14  Wash. 
691,  45  Pac.  670,  holding  pendency  of  creditor's  suit  in  another  state  to  attach 
debt  imder  insurance  policy,  no  bar  to  action  to  enforce  payment  by  assured*s 
assignee,  when  latter  not  party  defendant  to  first  action. 

22  L.  R.  A.  291,  TRINITY  COLLEGE  v.  TRAVELERS'  INS.  CO.   113  N.   C. 

244,  18  S.  E.  175. 
Insurable   Interest   In  life   of  another. 

Cited  in  Powell  v.  Dewey,  123  N,  C.  105,  68  Am.  St.  Rep.  818,  31  S.  E.  381, 
holding  that  partner  has  no  insurable  interest  in  life  of  copartner,  where  no 
capital  is  invested  and  no  indebtedness  exists;  Hinton  v.  Mutual  Reserve  Fund 
Life  Asso.  135  N.  C.  321,  65  L.  R.  A.  165,  47  S.  E.  474,  holding  that  holder 
of  purchase- money  mortgage  has  no  in.<>urable  interest  in  life  of  wife  of  mort- 
gagor who  did  not  join  in  mortgage. 

Cited  in  notes  (54  L.  R.  A.  228)  on  insurable  interest  in  life  of  parent  or 
child  or  other  relative  by  blood;  (25  L.  R.  A.  629)  on  right  to  take  life  in- 
surance for  benefit  of  stranger. 

Distinguished  in  Albert  v.  Mutual  L.  Ins.  Co.  122  N.  C.  94,  65  Am.  St.  Rep. 
693,  30  S.  E.  327,  raising,  without  deciding,  question  whether  stepdaughter  has 
insurable  interest  in  life  of  stepmother. 

22  L.  R.  A.  292,  DEWEY  v.  DETROIT,  G.  H.  &  M.  R.  CO.  97  Mich.  329,  37  Am. 

St.  Rep.  348,  66  N.  W.  756. 
Maater'a    liability    for    Injury    to    servant. 

Cited  in  Soderstrom  v.  Holland-Emery  Lumber  Co.  114  Mich.  86,  72  N.  W. 
13,  denying  recovery  for  death  of  employee  of  mill,  who  piled  lumber  on  dock 
knowing  its  defective  condition. 

Cited  in  notes  (41  L.  R.  A.  123)  on  knowledge  as  element  of  employer's  lia- 
bility to  injured  servant;  (64  L,  R.  A.  102,  129,  161)  on  vice  principalship  as 
determined  with  reference  to  character  of  act  which  caused  injury. 

—  Dne    to    negrllgrent    Inspection. 

^  Followed  in  Jarman  v.  Chicago    &    G.  T,  R.  Co.  98   Mich.  138,  57   N.  W.  32, 
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denying  fireman's  right  of  recovery  for  injuries  from  projecting  limb  of  tree  on 
flat  car  negligently  inspected  by  conductor. 

Cited  in  McDonald  v.  Michigan  C.  R.  Co.  108  Mich.  11,  65  N,  W.  697,  affirming 
recovery  by  brakeman  for  injuries  due  to  breaking  of  push  bar,  defective  condi- 
tion of  which  engineer  neglected  to  report;  Budge  v.  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  108  La.  365,  58  L.  R.  A.  340,  32  So.  535,  sustaining  recovery  for  injuries  to 
brakeman  resulting  from  defective  trucks  under  car  received  from  connecting 
line. 

Disapproved  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Seeley,  54  Kan.  31,  37  Pac.  104, 
affirming  brakeman's  recovery  for  injuries  due  to  falling  of  smokestack  from  car 
carelessly  inspected. 

—  Due  to  act  of  f ello^v  servant. 

Followed  in  Miller  v.  Michigan  C.  R.  Co.  123  Mich.  376,  82  N.  W.  68,  denying 
recovery  to  section  hand  for  injuries  received  from  lumber  projecting  from  car 
loaded  by  freight  crew  and  inspected  by  station  agent. 

Cited  in  Schroeder  v.  Flint  &  P.  M,  R.  Co.  103  Mich.  222,  29  L.  R.  A.  325,  50 
Am.  St.  Rep.  354,  61  N.  W.  663,  holding  workman  leveling  dirt  on  railroad,  fellow 
servant  of  foreman;  Beesley  v.  F.  W.  Wheeler  &  Co.  103  Mich.  209,  27  L.  R.  A. 
270,  61  N.  W,  658,  denying  riyeter's  recovery  for  injuries  resulting  from  fall  of 
defective  scaffold,  constructed  by  carpenters  working  under  same  superintendent; 
Balhoff  V.  Michigan  C.  R.  Co.  106  Mich.  613,  65  N.  W.  692,  holding  sectionmen, 
employed  to  remove  ice  from  track,  not  fellow  servants  of  brakeman;  Anderson 
V.  Michigan  C.  R.  Co.  107  Mich.  695,  65  N.  W.  585  (distinguished  in  dissenting 
opinion),  holding  negligence  of  sectionmen  in  repairing  track  no  defense  to  action 
against  company  by  trainman  for  personal  injuries;  Frazee  v.  Stott,  120  Mich. 
628,  79  N.  W.  896,  denying  owner's  liability  to  operator  of  rolling  machine  for 
injuries  due  to  misplacement  of  guide  board  by  employees  who  changed  rollers; 
Lellis  V.  Michigan  C.  R.  Co.  124  Mich.  39,  82  N.  W.  828,  holding  switchman  a 
fellow  servant  of  one  employed  to  inspect  loading  of  lumber  cars. 

22  L.  R.  A.  297,  LEWIS  v.  WATSON,  98  Ala.  479,  39  Am.  St.  Rep.  82,  13  So.  570. 
Slffnatnre    by    another. 

Cited  in  Middlebrook  v.  Barefoot,  121  Ala.  644,  25  So.  102,  holding  acknowledg- 
ment of  deed  by  grantor,  signing  by  hand  of  another,  sufficient  execution ;  McClen- 
don  V.  Equitable  Mortg.  Co.  122  Ala.  393,  25  So.  30,  holding  husband  and  wife 
acknowledging  signatures  to  mortgage,  though  neither  actually  signed,  sufficient 
recognition  to  give  instrument  validity;  Wright  Vk  Forgy,  126  Ala.  392,  28  So. 
198,  holding  valid,  execution  of  bond  by  surety  at  request  of  principal,  who 
placed  mark  after  signature. 

Cited  in  footnotes  to  Leonard  v.  Dial,  22  L.  R.  A.  302,  which  holds  express 
direction  to  sign  testatrix's  name  to  will  given  by  answering  "Yes"  to  one  in- 
quiring if  he  shall  sign  for  her;  Walton  v.  Kendrick,  25  L.  R.  A.  701,  which  holds 
statement  by  testator  to  attesting  witness,  that  instrument  not  signed  by  him  is 
his  will  and  that  he  had  it  written,  some  evidence  of  signing  in  his  presence; 
Re  Crawford,  32  L.  R.  A.  77,  which  holds  signature  of  attesting  witness  suffi- 
cient, though  written  by  other  witness ;  Morton  v.  Murray,  43  L.  R.  A.  529,  which 
holds  person  bound  by  instrument  written  and  signed  by  another  in  his  presence 
and  by  his  direction. 
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Delivery-    of    deed    by    flllnsr    for    record. 

Cited  in  Tennessee  Coal,  Iron  &  R.  Co.  v.  Wheeler,  126  Ala.  541,  28  So.  38, 
holding  that  instruction  by  grantor  for  attesting  witness  to  file  deed  for  record 
constitutes  sufficient  delivery. 

Cited  in  footnote  to  Robbins  v.  Rapcoe,  38  L.  R.  A.  238,  which  holds  delivery 
of  deed  to  deputy  clerk  of  court,  with  instructions  for  proving  it,  passes  title 
to  natural  child  who  is  named  as  grantee. 

Cited  in  note  (54  L.  R.  A.  884,  887)  on  delivery  of  deed  to  third  person  for 
record  or  delivery  for  record  by  grantor. 

22  L.  R.  A.  302,  Ex  parte  LEONARD,  39  S.  C.  518,  18  S.  E.  216. 
Attestation    of    -will. 

Cited  in  Smythe  v.  Trick,  46  S.  C.  307,  32  L.  R.  A.  78,  57  Am.  St  Rep.  684, 
24  S.  E.  69,  holding  signature  of  attesting  witness  by  hand  of  another  at  her 
request,  in  presence  of  testator  and  other  witnesses,  valid  attestation. 

Cited  in  footnotes  to  Re  Cunningham,  51  L.  R.  A.  642,  which  sustains  will 
signed  by  attesting  witnesses  in  room  adjoining  testator;  Re  Claflin,  58  L.  R.  A. 
261,  which  holds  mere  presence  of  attesting  witnesses  in  same  room  with  each 
other  and  testator  insufficient  unless  they  could  see  .each  other  sign. 

Slgrnlnar    by    proxy. 

Cited  in  note  (22  L.  R.  A.  300)  on  signing  by  proxy. 

22  L.  R.  A.  306,  FREDERICKS  v.  NORTHERN  CENTRAL  R.  CO.  157  Pa.  103, 

27  Atl.  689. 
Carrier's  liability  for  accidents  —  To   passengrer. 

Cited  in  Wood  v.  Pennsylvania  R.  Co.  16  Pa.  Co.  Ct.  294,  4  Pa.  Dist.  R.  121. 
36  W.  N.  C.  411,  denying  carrier's  liability  to  passenger  waiting  on  platform  and 
injured  by  collision  with  body  of  one  struck  by  passing  train;  Wanzer  v.  Chip- 
pewa Valley  Electric  R  Co.  108  Wis.  329,  84  N.  W.  423,  holding  charge  that  street 
car  company  should  use  "utmost  care  and  forethought  for  safety  of  passengers" 
erroneous;  La  Fond  v.  Detroit  Citizens'  Street  R.  Co.  131  Mich.  588,  92  N.  W.  99, 
denying  carrier's  liability  to  one  who  had  just  alighted  from  trolley  car  and  was 
injured  by  rope  which  trespasser  had  tied  to  rear  of  car  and  which  could  not  be 
seen  because  of  darkness. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which  holds 
burden  of  showing  freedom  from  negligence  on  carrier,  where  passenger  proves 
that  he  was  injured  by  the  running  and  kicking  of  the  horses,  which  driver  could 
not  control;  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains  presumption  of 
negligence  from  injury  to  passenger  by  unexplained  breaking  of  elevator  ap- 
pliance. 

Cited  in  note  (55  L.  R.  A.  719)  on  carrier's  liability  for  assault  upon  passenger 
by  strikers,  mob,  or  third  persons. 

—  To  employee. 

Cited  in  International  &  G.  N.  R.  Co.  v.  Johnson,  23  Tex.  Civ.  App.  202,  55 
S.  W.  772,  affirming  recovery  for  death  of  brakeman  by  derailment  of  train, 
caused  by  defective  switch;  McGill  v.  Maine  &  N.  H.  Granite  Co.  70  N.  H.  129, 
85  Am.  St.  Rep.  618,  46  Atl.  684,  holding  that  servant  voluntarily  attempting  to 
board  runaway  car  assumes  risk  of  injury. 
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-^  Wlien    caused    hy    atranffer. 

Cited  in  New  York,  N.  H.  &  H.  R.  Co.  v.  Baker,  50  L.  R.  A.  203,  39  C.  C.  A. 
239,  98  Fed.  696,  denying  carrier's  liability  to  passenger  for  injury  from  negligent 
operation  of  derridc  by  employees  of  state  board.  . 

Cited  in  footnotes  to  East  Tennessee,  V.  &  G.  R.  Go.  v.  Kane,  22  L.  K  A.  315, 
which  holds  failure  to  get  switch  key  from  discharged  employee  does  not  render 
company  liable  for  his  malicious  misplacement  of  switch;  Haines  v.  Atlantic  City 
R.  Co.  50  L.  R.  A.  862,  which  denies  liability  for  trespasser's  unauthorized  act  in 
raising,  and  then  lowering,  railroad  gates,  injuring  passing  team;  Harrison  v. 
Sutter  Street  R.  Co.  55  L.  R.  A.  608,  which  denies  presumption  of  n^ligence  from 
injury  to  street  car  passenger  by  collision  of  car  with  vehicle. 

Master's   duty   to   foresee   accident    to   servants. 

Cited  in  footnote  to  Chandler  v.  Kansas  City,  M.  Gas  Co.  62  L.  R.  A.  474,  which 
holds  that  gas  company  giving  strangers  right  to  take  cinders  from  dump,  which 
is  reached  by  track,  does  not  owe  employees  duty  of  anticipating  that  licensees 
will  take  them  from  track  so  as  to  undermine  it. 

Comment  of  coart  npon  evidence. 

Cited  in  Ginder  v.  Bachman,  8  Pa.  Super.  Ct.  413,  43  W.  N.  C.  123,  holding 
comment  of  court  upon  effort  to  traduce  plaintiff's  character  by  hearsay  evi- 
dence, no  error;  Com.  v.  Zuern,  16  Pa.  Super.  Ct.  606,  holding  remarks  of  court 
upon  weight  to  be  given  uncontradicted  evidence  not  error;  Fitzpatrick  v.  Union 
Traction  Co.  206  Pa.  337,  55  Atl.  1050,  holding  statement  by  court  that  plaintiff 
must  show  himself  free  from  contributory  negligence  or  he  cannot  recover  for 
personal  injuries,  error. 

22  L.  R.  A.  316,    EAST  TENNESSEE,  V.  &  G.  R.  00.  v.  KANE,  92  Ga.  187,  18 

S.  E.  18. 
Carrier's   liability. 

Cited  in  International  &  G.  N.  R.  Co.  v.  Johnson,  23  Tex.  Civ.  App.  202,  55  S. 
W.  772,  aflfirming  recovery  for  death  of  brakeman  by  derailment  of  train  caused 
by  defective  switch. 

Cited  in  note  (22  L.  R.  A.  306)  on  liability  of  railroad  for  accidents  caused  by 
wrongful  act  of  stranger. 
Evidence  of  character  for  csantlon. 

Cited  in  Atlanta  &  W.  P.  R.  Co.  v.  Smith,  94  Ga.  110,  20  S.  E.  763,  holding 
evidence  as  to  brakeman's  character  for  prudence  inadmissible  in  action  for  per- 
sonal injuries. 
Svldence   of   previous   negrllflrence. 

Cited  in  People  v.  Thompson,  122  Mich.  429,  81  N.  W.  344,  holding  prior  acts 
of  carelessness   in   leaving  boilers   unattended,   incompetent;    Central   R.   Co.   v. 
Ross,   107  Ga.   76,  32  S.  E.  904,  holding  admission  of  evidence  as  to  railroad 
company's  prior  acts  of  carelessness  in  killing  stock,  reversible  error. 
Disobedience   of   orders   as   contributory   negrllflrence. 

Cited  in  note  (24  L.  R.  A.  657)  on  disobedience  of  master's  rules  as  contribu- 
tory negligence. 
Duty  of  master  and  servant  as  to  rules. 

Cited  in  note  (43  L.  R.  A.  365)  on  duties  of  master  and  servant  with  regard  to 
rules  promulgated  for  safe  conduct  of  business. 
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Datx  of  master  to  foresee  accident  to  servants. 

Cited  in  footnote  to  Chandler  v.  Kansas  City,  M.  Gas.  Co.  62  L,  R.  A.  474, 
whicK  holds  that  gas  company  giving  strangers  right  to  take  cinders  from  dump, 
which  is  reached  by  track,  does  not  owe  employees  duty  of  anticipating  that 
licensees  will  take  them  from  track  so  as  to  undermine  it. 

Inference    from    failure    to    produce    evidence. 

Cited  in  Western  &  A.  R.  Co.  v.  Morrison,  102  Ga.  338,  40  L.  R.  A.  90,  86  Am. 
St.  Rep.  173,  29  S.  E.  104  (dissenting  opinion),  majority  holding  it  proper  for 
counsel  to  argue  to  jury  that  prejudicial  inferences  arise  from  carrier's  failure  to 
swear  employee  who  saw  accident. 

Question    for    Jury. 

Cited  in  Atlanta,  K.  &  N.  R.  Co.  v.  Bryant,  110  Ga.  247,  34  S.  E.  350,  holdin? 
it  question  for  jury  whether  carrier  negligent  in  operations  of  trains;  Milledg«-»- 
ville  V.  Wood,  114  Ga.  371,  40  S.  E.  239,  holding  instruction  that  city's  failure  to 
fill  gullies  in  streets  constitutes  negligence,  error;  Central  R.  Co.  v.  McKenney, 
116  Ga.  17,  42  S.  E.  229,  holding  it  to  be  question  for  jury  whether  train  stopped 
long  enough  for  passenger  to  alight. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A. 
146,  which  holds  it  to  be  question  for  jury  whether  servant  guilty  of  contributory 
negligence  in  continuing  to  use  defective  ladder  to  adjust  dangerous  belt. 

22  L.  R.  A.  319,  MICHIGAN  SHINGLE  CO.  v.  STATE  INVEST.  INS.  00.  94 

Mich.  389,  63  N.  W.  945. 
Bstoppel  of  Insurance  company  to  avoid  policy. 

Followed  in  Michigan  Shingle  Co.  v.  Pennsylvania  F.  Ins.  Co.  98  Mich.  611. 
57  N.  W.  802,  holding  that  receipt  of  premium  with  knowledge  of  violation  of 
"clear  space"  clause  prevents  forfeiture  of  policy. 

Cited  in  McCormick  v.  Royal  Ins.  Co.  103  Pa.  194,  35  W.  N.  C.  28,  29  Atl. 
747,  holding  that  refusal  of  insurance  company  to  pay  loss  on  ground  of  change 
in  title  bars  breach  of  "clear  space"  clause  as  subsequent  defense;  Collins  v. 
North  British  &  M.  Ins.  Co.  118  Mich.  282,  76  N.  W.  487,  holding  issuance  of 
policy  with  knowledge  of  location  of  property  estops  company  from  asserting 
breach  of  "clear  space"  clause;  Shotliff  v.  Modem  Woodmen,  100  Mo.  App.  140, 
73  S.  W.  326,  holding  company  estopped  to  take  advantage  of  insanity  clause, 
where  examiner  advised  applicant  to  answer  "no." 

Cited  in  footnotes  to  Mutual  Ben.  L.  Ins.  Co.  v.  Robinson,  22  L.  R,  A.  325, 
which  holds  insurance  company  estopped  to  question  truth  of  answers  deduced 
by  medical  examiner  from  facts  correctly  stated;  Sternaman  v.  Metropolitan  L- 
Ins.  Co.  57  L.  R.  A.  319,  which  denies  insurer's  right  to  rely  on  warranty  by  ap- 
plicant that  answers  properly  recorded,  where  medical  examiner  knew  other- 
wise; Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds  statement  that  life 
tenant  has  fee-simple  title  to  insured  property  does  not  avoid  policy  where  agent 
knew  facts. 

Construction  of  policy  as  to   Trnrranty. 

Cited,  in  footnote  to  White  v.  Providence  Sav.  Life  Assur.  Soc.  27  L.  R.  A.  398, 
which  holds  technical  warranties  as  well  as  representations  made  in  application, 
included  in  provision  that  misrepresentations  in  negotiation  of  policy  shall  not 
be  deemed  material  unless  made  with  actual  intent  to  deceive. 
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22   L.   R  A.  325,  >1UTUAL  BEN.  L.  INS.  CO.  v.  ROBISON,  7  0.  C.  A.  444, 

19  U.  S.  App.  266,  58  Fed.  723. 
Estoppel   of   Inauranee   comiMiiiy-    to   avoid    policy. 

Followed  in  New  York  Acci.  Ins.  Co.  v.  Clayton,  8  C.  C.  A.  214,  19  U.  S.  App. 
304,  59  Fed.  561,  holding  that  classification  of  applicant's  occupation  by  agent 
w^ith  knowledge  of  facts  binds  company. 

Cited  in  American  Employers*  Liability  Ins.  Co.  v.  Barr,  16  C.  C.  A.  64,  32  U. 
S.  App.  444,  68  Fed.  876,  holding  authority  to  solicit  risks  and  possession  of 
blank  policies  vest  agent  with  apparent  power  to  sell  insurance  without  ap- 
proval of  head  office;  Fireman's  Fund  Ins.  Co.  v.  Non^'ood,  16  C.  C.  A.  139,  ?2 
TJ.  S.  App.  490,  69  Fed.  71,  holding  delivery  of  policies  to  insured  by  agent  who 
consented  to  allow  other  insurance,  waiver  of  condition,  although  permission  not 
indorsed  on  policy;  New  York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  A.  54,  40  U.  S.  App. 
£30,  77  Fed.  106,  holding  company  estopped  from  setting  up  falsity  of  answer, 
which  agent  inserted,  assuring  applicant  of  correctness;  Glover  v.  National  F. 
Ins.  Co.  30  C.  C.  A.  102,  42  U.  S.  App.  728,  85  Fed.  132,  holding  company  estopped 
to  rely  on  misdescription  of  property  in  application  prepared  by  agent;  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Asso.  41  C.  C.  A.  210,  101  Fed.  80,  holding  that 
delivery  of  policy  and  receipt  of  premium  with  knowledge  of  breach  of  condition 
bars  forfeiture;  Mutual  F.  Ins.  Co.  v.  Ward,  96  Va.  245,  28  S.  E.  209,  holding 
that  agent's  knowledge  of  other  insurance  estops  forfeiture  of  policy  by  con.- 
pany;  Shotliff  v.  Modem  Woodmen,  100  Mo.  App.  150,  73  S.  W.  326,  holding  coni- 
pany  estopped  to  take  advantage  of  insanity  clause  where  examiner  advised  appli- 
cant to  answer  "no." 

Cited  in  footnotes  to  Michigan  Shingle  Co.  v.  State  Invest.  Ins.  Co.  22  L.  H.  A. 
319,  which  holds  forfeiture  for  breach  of  dear-space  warranty  prevented  by 
agent's  knowledge;  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds  state- 
ment that  life  tenant  has  fee-simple  title  to  insured  property  does  not  avoid  policy 
where  agent  knew  facts;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A.  319. 
which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers  prop- 
erly recorded,  where  medical  examiner  knew  otherwise. 

Construction  of  policy  as  to  vrarranties  or  representations. 

Cited  in  Caruthers  v.  Kansas  Mut.  L.  Ins.  Co.  108  Fed.  492,  holding  that  denial 
of  "serious  illness"  will  not  avoid  policy  because  applicant  once  broke  his  leg: 
Dwyer  v.  Mutual  L.  Ins.  Co.  72  N.  H.  575,  58  Atl.  502,  holding  policy  avoided  by 
insured's  misrepresentation  as  to  last  physician  he  consulted  and  for  what  com- 
plaint. 

Cited  in  footnotes  to  White  v.  Providence  Sav.  Life  Assur.  Soc.  27  L.  R.  A. 
398,  which  holds  technical  warranties,  as  well  as  representations  made  in  appli- 
■cation,  included  in  provision  that  misrepresentations  in  negotiation  of  policy 
shall  not  be  deemed  material  unless  made  with  actual  intent  to  deceive;  Mutual 
L.  Ins.  Co.  v.  Simpson,  28  L.  R.  A.  765,  which  holds  temporary  sick  headaches 
of  frequent  occurrence,  sufficient  to  make  breach  of  warranty  against  severe, 
protracted,  or  frequent  headache;  Barnes  v.  Fidelity  Mut.  Life  Asso.  45  L. 
R.  A.  264,  which  holds  that  person  in  bed  with  cold  may  be  "in  good  health" 
within  meaning  of  policy,  though  pneumonia,  terminating  fatally,  sets  in  soon 
after;  Globe  Mut.  L,  Ina.  Asso.  v.  Wagner,  52  L.  R,  A.  649,  which  holds  policy 
not  avoided   by   false   statement   that   none   of   applicant's   brothers   are   dead; 
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Black  V.  Travelers'  Ins.  Co.  61  L.  R.  A.  500,  which  holds  injury  not   •'bodily 
Infirmity/'  as  matter  of  law,  unless  physical  health  of  insured  affected. 

Conflict  of  lavra  am  to  Inanrance  policies. 

Cited  in  note  (63  L.  R.  A.  841,  849)  on  conflict  of  laws  as  to  contracts  of  in- 
surance. 

Parol  evidence  to  vary  terms  of  policy. 

Cited  in  New  York  L.  Ins.  Co.  v.  McMaster,  30  C.  C.  A.  537,  57  U.  S.  App. 
638,  87  Fed.  69,  denying  admissibility  of  parol  evidence  to  reform  policy,  in 
absence  of  mistake  or  fraud;  McMaster  v.  New  York  L.  Ins.  Co.  40  C.  0.  A. 
129,  99  Fed.  867,  denying  recovery  of  insurance  under  oral  understanding  not 
embodied  in  policy. 

Prlvllegred    commnnlcatlon. 

Cited  in  Butler  v.  Fayerweather,  33  C.  0.  A.  628,  63  U.  S.  App.  120,  91  Fed. 
461,  holding  attorney  not  required  to  disclose  contents  of  codicil  he  prepared, 
afterwards  destroyed  by  third   person. 

Judicial    notice    as    to    distance. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  197,  102  Fed.  104, 
holding  that  court  takes  judicial  notice  of  distance  between  two  particular 
places  which  are  well  known. 

22  L.  R.  A,   332,   SHOEMAKER  v.   SOUTH  BEND   SPARK  ARRESTER   CO. 

135  Ind.  471,  35  N.  E.  280. 
Collateral  attack  npon  Jurisdiction  or  proceedlngni. 

Cited  in  First  Nat.  Bank  v.  Hanna,  12  Ind.  App.  243,  39  N.  E.  105^:,  holding 
averment  of  lack  of  jurisdiction  insufficient  to  overcome  presumption  of  juris- 
diction when  record  discloses  service  of  process;  Bailey  v.  Rinker,  146  Ind.  136, 
45  N.  E.  38,  holding  that  complaint,  in  action  to  impeach  judgment  for  lack 
of  notice,  must  state  matter  set  out  in  record  and  alleged  to  show  defects; 
Boyer  v.  Robertson,  149  Ind.  77,  48  N.  E.  7,  holding  publication  of  notice  to  sell 
real  estate  sufficient  service  upon  heir  to  save  jurisdiction  from  collateral  at- 
tack; Pittsburgh,  C.  C.  &  St.  L,  R.  Co.  v.  Crown  Point,  150  Ind.  554,  50  N.  E. 
741,  holding  that  one  seeking  to  enjoin  for  illegality  collection  of  assessments 
for  improvements  must  disclose  portion  of  record  showing  proceedings  to  be 
void. 

Prohibition  agralnst  false  statements  as  to  business. 

Cited  in  footnotes  to  A.  B.  Farquhar  Co.  v.  National  Harrow  Co.  49  L.  R. 
A.  755,  which '  sustains  right  to  enjoin  letters  or  notices  by  owner  of  patent 
to  destroy  another's  business  by  threatening  suit  for  infringement;  Marl  in 
Firearms  Co.  v.  Shields,  59  L.  R.  A.  310,  which  denies  right  to  injunction 
against  publishing  unjust  and  malicious  criticism  of  manufactured  article. 

Freedom  of  speech  and  of  press. 

Cited  in  note  (32  L.  R.  A.  834)  on  constitutional  freedom  of  speech  and  of 
the  press. 

Disquallflcntlon    of   Jud^e. 

Cited  in  note  (25  L.  R.  A.  116)  on  disqualification  of  judge  by  prior  connec- 
tion with  case. 
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22  L.  R.  A.  335,  ST.  JOSEPH  &  G.  I.  R.  CO.  v.  PALMER,  38  Neb.  463,  4  Inters. 

Com.  Rep.  494,  66  N.  W.  957. 
Application  of  stAte  lavr  to  InteratAte  commerce. 

Followed  in  Union  P.  R.  Co.  v.  Vincent,  68  Neb.  178,  78  N.  W.  467,  holding 
state  law  applicable  to  interstate  shipments. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  58  Neb.  196,  78  N.  W.  619, 
holding  interstate  telegraph  company  amenable  to  state  laws  for  discriminating 
rates  for  interstate  service;  Central  R.  Co.  v.  Murphey,  116  Ga.  870,  60  L.  R.  A. 
821,  43  S.  £.  265,  holding  statute  requiring  any  connecting  carrier  of  inter- 
state goods  to  ascertain,  in  case  of  loss  of  goods,  what  carrier  is  responsible, 
within  power  of  state. 

Cited  in  footnotes  to  Solan  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.  R.  A.  718, 
which  holds  that  state  statute  denying'  validity  to  contract  exempting  carrier 
from  liability  cannot  be  regarded  as  regulation  of  commerce,  although  applied 
to  interstate  shipment;  Western  U.  Teleg.  Co.  v.  Howell,  30  L.  R.  A.  158,  which 
sustains  state  law  subjecting  telegraph  companies  to  penalties  for  acts  of  neg- 
ligence entirely  within  state. 

lilmltatlon  of  carrier's  llabllltr* 

Cited  in  Omaha  &  R.  Valley  R.  Co.  v.  Crow,  47  Neb.  91,  66  N.  W.  21,  holding 
instruction  that  shipper  of  stock  riding  on  pass  entitled  to  same  rights  as  other 
passengers  for  hire,  error;  Union  P.  R.  Co.  v.  Metcalf,  50  Neb.  460,  69  N.  W. 
961,  and  Chicago,  B.  &  Q.  R.  Co.  v.  Wolfe,  61  Neb.  510,  86  N.  W.  441,  sustaining 
statute  prohibiting  carriers  from  limiting  liability  for  negligence;  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Western  Hay  &  Grain  Co.  2  He/dman  (Neb.)  786,  90  N.  W. 
205,  denying  right  of  carrier,  receiving  interstate  goods  for  shipment  to  point 
beyond  terminus  of  line  and  collecting  entire  charge  for  carriage,  to  limit  lia- 
bility by  express  contract;  Pennsylvania  Co.  v.  Kennard  Glass  &  Paint  Co. 
59  Neb.  445,  81  N.  W.  372,  declaring  void,  carrier's  contract  made  in  another 
state,  limiting  liability  for  loss  of  glass  by  negligence;  Pittman  v.  Pacific  Exp. 
Co.  24  Tex.  Civ.  App.  598,  59  S.  W,  949,  holding  validity  of  contract  limiting 
carrier's  liability  controlled  by  law  of  place  of  executon. 

Cited  in  footnotes  to  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which  holds 
negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary  preadjust- 
ment  in  bill  of  lading,  assented  to  by  shipper;  Tecumseh  Mills  v.  Louisville  & 
N.  R.  Co.  49  L.  R.  A.  558,  which  holds  prohibition  against  carriers*  limiting 
liability  inapplicable  to  contract  by  domestic  corporation  in  other  state  for 
transportation  entirely  outside  of  state;  Ullman  v.  Chicago  &  N.  W.  K  Co. 
56  L.  R.  A.  246,  which  sustains  carrier's  right  to  secure  entire  exemption  from 
liability  as  insurer  for  loss  not  due  to  negligence  or  misfeasance;  Mears  v. 
New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884,  which  authorizes  carrier  to  stipu- 
late for  exemption  from  liability  for  wet. 

Distinguished  in  Union  State  Bank  v.  Fremont,  E.  &  M.  0.  R.  Co.  (Neb.) 
59  L.  R.  A.  941,  92  N.  W.  131,  holding  that  carrier  entering  joint  contract  with 
another  carrier  for  transportation  of  horses  may  confine  liability  for  negligence 
to  its  own  line;  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Waters,  60  Neb.  598,  70 
N.  W.  225,  holding  that  safe  delivery  of  corn  to  connecting  carrier  relieves 
initial  carrier  from  liability. 

Ck>nfllct  of  lawa  aa  to  carrler'a  contracts. 

Cited  in  note  (63  L.  R.  A.  525)  on  confiict  of  laws  as  to  carrier's  contracts. 
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22  L.  R.  A.  340,  BRACEVILLE  COAL  CO.  v.  PEOPLE,  147  Dl.  66,  37   Am. 

St.  Rep.  206,  35  N.  E.  62. 
Statutory    resrulatlon    of   contracta    and    baslneafl. 

Cited  in  Ritchie  v.  People,  155  111.  104,  29  L.  R.  A.  82,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  holding  statute  prohibiting  women  to  work  in  factories  more  than 
eight  hours  daily,  unconstitutional;  Be  Morgan,  26  Colo.  444,  47  L.  R.  A.  64, 
77  Am.  St.  Rep.  269,  58  Pac.  1071,  upholding  statute  regulating  ^ours  of  em- 
ployment in  mines  and  smelting  works;  Harding  v.  People,  160  111.  465,  32  L. 
R.  A.  447,  52  Am.  St.  Rep.  344,  43  N.  E.  624,  declaring  unconstitutional,  stat- 
ute regulating  weighing  of  coal  mined;  Chicago  v.  Netcher,  183  111.  Ill,  4S 
L.  R.  A.  264,  75  Am.  St.  Rep.  93,  55  N.  E.  707,  declaring  unconstitutional, 
statute  prohibiting  those  selling  dry  goods  or  drugs  from  dealing  in  meats  or 
vegetables;  Ruhstrat  v.  People,  185  111.  139,  49  L.  R.  A.  183,  76  Am.  St.  Rep. 
30,  57  N.  E.  41,  denying  power  to  prohibit  use  of  national  flag  for  advertising 
purposes;  Bailey  v.  People,  190  111.  33,  54  L.  R,  A.  840,  83  Am.  St.  Rep.  116» 
60  N.  E.  98,  declaring  unconstitutional,  act  prohibiting  more  than  six  from 
sleeping  in  same  room  of  lodging  house  at  same  time;  Adams  v.  Brenan,  177 
111.  200  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222,  52  N.  E.  314,  holding  stipulation 
in  contract  for  erection  of  school  building  for  employment  of  union  men  only, 
illegal;  State  ea  rel  Zillmer  v.  Kreutzberg,  114  Wis.  542,  58  L.  R,  A.  754, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098,  declaring  void,  statute  prohibiting  under 
penalty  discharge  of  employee  for  membership  in  union;  People  ex  rel.  Mcllhany 
V.  Chicago  Live  Stock  Exchange,  170  111.  568,  39  L.  R.  A.  376,  62  Am.  St.  Rep. 
404,  48  N.  E.  1062  holding  void,  law  prohibiting  members  of  stock  exchange 
from  employing  trade  solicitors  not  members  of  association;  Mcadowcroft  v. 
People,  163  111.  63,  35  L.  R.  A.  179,  54  Am.  St.  Rep.  447,  45  N.  E.  303,  sustaining 
statute  making  it  crime  for  insolvent  banker  to  receive  deposits;  Bessette  v. 
People,  193  111.  345,  56  L.  R.  A.  562,  62  N.  E.  215,  holding  void,  act  requiring 
horseshoer  to  practice  for  four  years  and  pass  examination  before  doing  busi- 
ness; Re  Day,  181  111.  80,  50  L.  R.  A.  522,  54  N.  E.  646,  declaring  void,  statute 
overriding  rules  of  court  respecting  admission  of  attorneys;  State  v.  Smiley,  65 
Kan.  285,  69  Pac.  199  (dissenting  opinion),  majority  upholding  act  forbidding 
anticompetitive  trade  agreements;  Eden  v.  People,  161  111.  304,  32  L.  R.  A. 
662,  52  Am.  St.  Rep.  365,  43  N.  E.  1108,  declaring  void,  statute  prohibiting 
barbers  from  doing  business  on  Sunday;  Ex  parte  Northrup,  41  Or.  492,  6D 
Pac.  445,  sustaining  statute  making  it  unlawful  to  do  barbering  on  Sunday. 

Cited  in  footnote  to  People  ew  rel.  Nechamcus  v.  City  Prison,  27  L.  R.  A. 
718,  which  upholds  act  requiring  examination  and  certificate  from  employing 
or  master  plumbers. 

Cited  in  note  (21  L.  R.  A.  792,  797)  on  constitutionality  of  statutes  re- 
stricting contracts  and  business. 

Distinguished  in  Dugger  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn.  259,  28  L.  R.  A. 
800,  32  S.  W.  5,  sustaining  statute  relieving  insurance  companies  from  liability 
for  full  amount  of  loss  on  baled  cotton. 

— >  Payment  of  ivasres. 

Cited  in  People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  19,  52  L.  R,  A.  822,  82  Am. 
St.  Rep.  605,  59  N.  E.  716,  denying  legislative  right  to  fix  rate  of  wages  for 
city  labor;  Harbison  v.  Knoxville  Iron  Co.  103  Tenn,  447,  56  L.  R.  A.  322, 
76  Am.  St.  Rep.  682,  53  S.  W.  955,  sustaining  statute  retjuiring  those  issuing 
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orders  to  employees  to  redeem  at  face  value;  State  y.  Haun,  61  Kan.  161,  47 
L.  R.  A.  375,  59  Pac.  340,  declaring  illegal,  statute  forbidding  payment  of  wages 
by  check;  Johnson  v.  Goodyear  Min.  Ck>.  127  Cal.  15,  47  L.  R.  A.  343,  78  Am. 
St.  Rep.  17,  59  Pac.  304,  declaring  void,  statute  making  wages  a  lien  on  prop- 
erty of  domestic  corporations;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark. 
423,  23  L.  R  A.  270,  41  Am.  St.  Rep.  100,  25  S.  W.  75,  upholding  statute  re- 
quiring payment  of  wages  without  discount,  on  discharge  of  employee  by  corpora- 
tion; Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  164,  41  L.  ed.  671,  17  Sup.  Ct 
Rep.  255,  declaring  unconstitutional  statute,  allowing  recovery  of  attorney's 
fees  from  carrier  for  nonpayment  of  wages  or  injury  to  stock;  Hocking  Valley 
Coal  Co.  V.  Rosser,  53  Ohio  St.  25,  29  L.  R.  A.  390,  53  Am.  St.  Rep.  622,  41 
N.  £.  263,  holding  void,  statute  authorizing  addition  of  attorney's  fees  to  bill 
of  costs  in  suit  for  wages;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  391,  62 
L.  R.  A.  144,  footnote  p.  136,  66  N.  £.  1005,  which  holds  void,  statute  requiring 
weekly  payment  of  wages. 

Cited  in  note  (28  L.  R.  A.  344)  on  validity  and  effect  of  statute^  regulating 
time  and  payment  of  wages. 

Distinguished  in  Vogel  v.  Pekoe,  157  111.  344,  30  L.  K  A.  494,  42  N.  E.  386 
(approved  in  dissenting  opinion),  holding  statute  allowing  attorney's  fees  in 
suits  for  wages  constitutional. 

Interference   by  atrlkem. 

Cited  in  Temple  Iron  Co.  v.  Carmanoskie,  10  Kulp,  39,  7  Northampton  Co. 
Rep.  260,  granting  injunction  against  strikers  interfering  with  miners;  Vegelahn 
V.  Guntner,  167  Mass.  98,  35  L.  R.  A.  723,  57  Am.  St.  Rep.  443,  44  N.  E.  1077, 
sustaining  injunction  against  intimidation  by  strikers  of  those  seeking  employ- 
ment. 

22  L.  R.  A.  343,  FORCE  v.  GREGORY,  63  Conn,   167,  38  Am.  St.  Rep.  371, 

27  Atl.  1116. 
Skill  reaiilr«d  of  physician  or  anrgreon. 

Cited  in  note  (37  L.  R.  A.  835)  on  degree  of  care  and  skill  which  physician 
or  surgeon  must  exercise. 

22  L.  R.  A.  346,  ADAMS  v.  TONELLA,  70  Miss.  701,  14  So.  17. 
AaseMiment  and  collection  of  back  taxea? 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  73  Miss.  660,  19  So.  91,  holding 
that  state  railroad  commission  has  authority  to  assess  railroad  company  for 
back  taxes;  Galusha  v.  Wendt,  114  Iowa,  604,  87  N.  W.  512,  holding  that  de- 
mand by  county  treasurer  for  back  taxes  amounts  to  assessment;  Galusha  v. 
Wendt,  114  Iowa,  607,  87  N.  W.  512,  holding  procedure  to  collect  back  taxes 
not  void  as  violating  uniformity  of  taxtion;  Powell  v.  McKee,  81  Miss.  233,  32 
So.  919,  sustaining  statute  authorizing  tax  collector  to  assess  such  personal 
property  as  assessor  failed  to  assess. 
Constitutional  equality  as  to  corporate  taxation. 

Cited  in  note   (60  L.  R.  A.  3G0)   on  constitutional  equality  in  United  States 
in  relation  *o  corporate  taxation. 
Equalisation    of   assessments. 

Cited  in  Hawkins  v.  Mangum,  78  Miss.   114,  28  So.   872,  denying  that  act 
authorizing  equalization  of  assessments  validates  void  assessment. 
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Criticized  in  Wells  County  v.  McHenry,  7  N.  D.  259,  74  N.  W.  241,  denying 
that  failure  of  equalization  board  to  meet  invalidates  proceeding  to  obtain  tax 
judgment. 

PoTrem  of  board  of  •apervlaors  over  ummeumnkent. 

Approved  in  Tunica  County  v.  Tate,  78  Miss.  299,  29  So.  74,  sustaining  statute 
empowering  board  of  supervisors  to  increase  assessments  for  improvements. 

Cited  in  Adams  v.  Kuhn,  72  Miss.  279,  16  So.  598,  upholding  revenue  agent's 
right  of  appeal  from  order  of  supervisors  disapproving  assessment  for  back 
taxes;  Adams  v.  Clarke,  80  Miss.  155,  31  So.  216,  holding  decision  of  supervisors 
dismissing  assessment  for  back  taxes  not  res  judicata. 

Distribution  of  proceeds  from  sale  of  forfeited  lands. 

Cited  in  footnote  to  Wiant  v.  Hays,  23  L.  R.  A.  82,  which  upholds  court's 
power  to  determine  on  petition  right  to  surplus  proceeds  arising  from  sale  of 
forfeited  school  lands. 

22  L.  R.  A.  351,  FLEMING  v.  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  158  Pa. 

130,  38  Am.  St.  Rep.  835,  27  Atl.  858. 
Presumption   as   to   carrier's   neffllffence. 

Cited  in  Kepner  v.  Harrisburg  Traction  Co.  183  Pa.  31,  38  Atl.  416,  holding 
that  fright  of  horse,  due  to  breaking  of  trolley  wire,  raises  no  presumption  of 
company's  negligence;  Ault  v.  Cowan,  20  Pa.  Super.  Ct.  626,  holding  that  injury 
to  passenger  from  torpedo  signal  flying  through  car  windo^v  raises  presumption 
of  carrier's  negligence;  Palmer  v.  Warren  Street  R.  Co.  206  Pa.  579,  63  L.  R.  A. 
509,  56  Atl.  49,  holding  that  presumption  of  negligence  on  part  of  carrier  arises 
when  passenger  is  injured  by  collision  of  two  trolley  cars  of  same  company. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which 
holds  burden  of  showing  freedom  from  negligence  on  carrier,  where  passenger 
proves  that  he  was  injured  by  the  running  and  kicking  of  the  horses,  which 
driver  could  not  control;  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains 
presumption  of  negligence  from  injury  to  passenger  by  unexplained  breaking 
of  elevator  appliance;  Harrison  v.  Sutter  Street  R.  Co.  65  L.  R,  A.  608,  which 
denies  presumption  of  negligence  from  injury  to  street  car  passenger  by  collision 
of  car  with  vehicle. 

22  L.  R.  A.  353,  COM.  v.  LINN,  158  Pa.  22,  27  Atl.  843. 
Ejection    from   car   for   svrearlnar. 

Cited  in  footnote  to  Robinson  v.  Rockland,  T.  &  C.  Street  R.  Co.  29  L.  R.  A. 
530,  which  authorizes  ejection  of  passenger  from  street  car  for  profanity. 

22  L.  R.  A.  361,  DANTZLER  v.  DE  BARDELEBEN  COAL  &  I.  CO.  101  Ala. 

309,  14  So.  10. 
Employers'  statutory  liability. 

Followed  in  Freeman  v.  Sloss  Sheffield  Steel  &  I.  Co.  137  Ala.  485,  34  Sa 
612,  holding  engineer  in  charge  of  engine  which  operates  steam  shovel  not  one 
"who  has  any  superintendence  intrusted  to  him,"  so  as  to  make  employer  liable 
under  statute  for  injuries  to  employee  resulting  from  engineer's  n^ligence. 

Cited  in  Culver  v.  Alabama  Midland  R.  Co.  108  Ala.  335,  18  So.  827,  holding 
employer  liable  for  negligent  act  of  engineer  in  allowing  iron  bar  to  fall  upon 
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fireman;  Bear  Creek  Mill  Co.  v.  Parker,  134  Ala.  301,  32  So.  700,  holding  com- 
plaint in  action  against  company,  alleging  that  one  issuing  order  to  couple  cars 
failed  to  furnish  sufficient  light/ demurrable;  Hodges  v.  Standard  Wheel  Co. 
152  Ind.  690,  52  N.  E.  391,  denying  recovery  for  negligence  of  fellow  servant 
temporarily  acting  as  foreman;  Thacker  v.  Chicago,  I.  k  L.  R.  Co.  159  Ind. 
93,  59  L.  R.  A.  796,  64  N.  £.  605,  holding  dismissal  of  complaint  alleging  injury 
by  being  thrown  from  hand  car  suddenly  stopped  by  fellow  servant  at  order  of 
foreman,  error;  Southern  P.  Co.  v.  Schoer,  67  L.  R.  A.  709,  52  C.  C.  A.  272,  114 
Fed.  476,  affirming  recovery  for  death  of  fireman  caused  by  engineer's  careless- 
ness in  colliding  with  ficst  section  of  train;  Southern  Car  &  Foundry  Co.  v. 
BarUett,  137  Ala.  241,  34  So.  20,  holding  employer's  liability  to  employee  proved 
by  evidence  showing  that  foreman,  whose  orders  employee  was  bound  to  obey, 
ordered  latter  to  remove  bolts  from  shaftings  causing  them  to  fall  upon  him. 
Cited  in  note  (58  L.  R.  A.  38,  48)  on  statutory  liability  of  employers  for 
negligence  of  employees  exercising  superintendence. 

22  L.  R.  A.  364,  NIMS  v.  MT.  HERMON  BOYS'  SCHOOL,  160  Mass.  177,  39 

Am.  St.  Rep.  467,  35  N.  E.  776. 
intx«  ▼ires  aa  defense. 

Approved  in  Johnston  Fife  Hat  Co.  ▼.  National  Bank,  4  Okla.  31,  44  Pac 
192,  holding  fraudulent  scheme  of  president  no  defense  to  action  against  bank- 
ing corporation. 

Cited  in  Kelly  v.  Biddle,  180  Mass.  150,  61  N.  £.  821,  holding  copartners  en- 
gaged in  completing  business  of  insolvent  company  estopped  from  setting  up 
ultra  virea  to  action  by  corporation  for  share  of  profits;  Nashua  &.  L.  R.  Corp.  v. 
Boston  &  L.  R.  Corp.  164  Mass.  223,  49  Am.  St.  Rep.  454,  41  N.  E.  268,  holding 
ultra  vires  no  defense  to  action  by  one  carrier  against  another  for  its  share  of 
benefits  from  joint  operation;  Chesapeake  k  0.  R.  Co',  y.  Howard,  14  App.  D.  0. 
284,  holding  invalidity  of  lease  of  railroad  for  want  of  power  to  make,  no  de- 
fense to  action  for  personal  injuries;  George  v.  Nevada  C.  R.  Co.  22  Nev.  241, 
38  Pac.  441,  denying  recovery  from  railroad  company  on  contract  to  report  on 
condition  of  mines,  as  company  without  power  to  make  such  contract;  Chicago 
General  R.  Co.  v.  Chicago  City  R.  Co.  87  111.  App.  24,  holding  ultra  vires  no 
ground  for  recovery  for  damages  from  collision,  when  act  not  prohibited  by  law; 
Chesapeake  &  O.  K  Co.  v.  Howard,  178  U.  S.  160,  44  L.  ed.  1018,  20  Sup.  Ct. 
Rep.  880,  holding  operation  of  train  by  lessee  no  defense,  no  ground  of  ultra 
vires,  to  action  for  injuries  in  wreck  caused  by  defective  wheel. 

Cited  in  footnote  to  Bath  Gaslight  Co.  v.  ClafiTy,  36  L.  R.  A.  664,  which  denies 
right  of  lessee  of  corporation  to  escape  payment  of  rent  on  ground  that  law 
ultra  vires. 
Service  ef  BOtlce  of  Intention  to  ane  city. 

Cited  in  Barry  v.  Port  Jervis,  64  App.  Div.  278,  72  N.  Y.  Supp.  104,  declaring 
void,  statute  requiring  service  of  notice  within  forty-eight  hours  after  accident 
of  intention  to  sue  for  personal  injuries,  as  condition  precedent  of  right  to 
maintain  action. 

•Corpormte  mtlflcntlon  of  ananthorlBed  act. 

Cited  in  Citizens'  Gaslight  Co.  v.  Wakefield,  161  Mass.  439,  31  L.  R.  A.  461,  37 
N.  £.  444,  holding  that  stockholders  of  gas  company  may  ratify  action  of  di- 
rectors in  filing  schedule,  at  meeting  held  after  time  for  filing. 
L.  R.  A.  Au.— Vol.  III.— 34. 
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CoBstmctlve    notice* 

Cited  in  Beacon  Trust  Co.  v.  Souther,  183  Mass.  417,  67  N.  E.  345,  holding 
that  brewing  corporation  has  constructive  notice  of  unauthorized  action  of 
president  and  treasurer  in  executing  corporate  note  to  procure  money  whicli 
was  used  in  corporate  business. 

22  L.  R.  A.  368,  PENSACOLA  &  A.  R.  CO.  v.  HYER,  32  Fla.  539,  14  So.  381 
Rlffht    to   obstruct    nav^Isratlon. 

Cited  in  note  (59  L.  R.  A.  66)  on  right  to  obstruct  or  destroy  rights  of 
navigation. 

22  L.  R.  A.  370,  Re  GUILFOYLE,  96  Cal.  598,  31  Pac.  553. 
Snfllclency  of  alfirnature. 

Cited  in  Scott  v.  Hawk,  107  Iowa,  725,  70  Am.  St.  Rep.  228,  77  N.  W.  467. 
holding  will  executed  by  mark,  signed  within  meaning  of  statute;  Smythe  v. 
Irick,  46  S.  C.  315,  32  L.  R.  A.  81,  57  Am.  St.  Rep.  684,  24  S.  E.  69,  holding 
signature  of  attesting  witness  by  hand  of  another  at  her  request,  in  presence  of 
testator  and  other  witnesses,  valid  attestation;  People  v.  McDaniels,  141  Cal. 
115,  74  Pac.  773,  holding  signature  to  complaint  for  arrest,  by  complainant's 
mark  made  after  his  initials  and  before  surname,  accompanied  by  jurat  of 
justice,  sufficient. 

Cited  in  footnotes  to  Bush  v.  McFarland,  27  L.  R.  A.  662,  which  holds  signa- 
ture by  another  for  attesting  witness  to  will,  at  his  request  and  in  his  pres- 
ence, insufficient;  Gillis  v.  Gillis,  30  L.  R.  A.  143  which  holds  competency  of 
attesting  witness  signing  by  mark  does  not  depend  on  ability  to  identify; 
Sheehan  v.  Kearney,  35  L.  R.  A.  102,  which  upholds  testator's  right  to  adopt 
mark  as  signature  to  will;  Finley  v.  Prescott,  47  L.  R.  A.  695,  which  holds 
good,  unattested  signature  by  mark  for  purpose  of  identifying  maker  as  party; 
Re  Walker,  30  L.  R.  A.  460,  which  holds  signature  of  attesting  witness  writing 
testator's  surname  with  own  initials  insufficient. 

22  L,  R.  A.  374,  NEWARK  PASS.  R.  CO.  v.  BLOCH,  55   N,  J.  L.  605,  27 

Atl.  1067. 
Care  required   In   croaslnv  railroad  tracks. 

Approved  in  Central  R.  Co.  v.  Smalley,  61  N.  J.  L.  279,  39  Atl.  695,  denying 
recovery  to  one  injured  by  driving  upon  track  immediately  after  passing  of 
freight,  without  stopping  to  listen  for  train  approaching  in  opposite  direction. 

Cited  in  Burke  v.  Central  R.  Co.  64  N.  J.  L.  578,  46  Atl.  775,  holding  pedes- 
train  failing  to  look  and  listen  before  crossing  series  of  tracks  chargeable  with 
contributory  negligence;  Conkling  v.  Erie  R.  Co.  63  N.  J.  L.  342,  43  Atl.  666^ 
holding  that  failure  of  one  driving  covered  ice-wagon  at  jog  trot  over  macadam- 
ized road,  to  look  until  within  6  feet  of  track,  constitutes  contributory  negli- 
gence. 

Cited  in  footnote  to  Atlantic  City  R.  Co.  v.  Goodin,  45  L.  R.  A.  671,  whidr 
holds  passenger  starting  across  intervening  track  after  alighting  not  required  to 
look  and  listen  for  trains. 

-»—  Street    car    tracks* 

Cited  in  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  693,  33  L.  R.  A.  124 
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55  Am.  St.  Rep.  620,  34  Atl.  1094,  denying  it  to  be  negligence  per  se  for  child  to 
cross  tracks  of  street  railway  behind  standing  car,  without  stopping  to  look  and 
listen  for  approaching  car;  Brady  v.  Consolidated  Traction  Co.  64  N.  J.  L.  375. 
45  Atl.  805,  denying  child's  recovery  for  injury  from '  passing  trolley  car  which 
no  obstacle  obscured;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  108  Wis.  611, 

53  L.  R.  A.  626,  footnote  p.  618,  84  N.  W.  823,  requiring  traveler  to  look  and 
listen  before  crossing  street  car  track  at  place  reasonably  certain  to  effect  pur- 
pose; Woodland  v.  North  Jersey  Street  R.  Co.  66  N.  J.  L.  457,  49  Atl.  479,  holding 
one  not  guilty  of  contributory  negligence  per  se,  in  attempting  to  drive  across 
street  car  track  on  a  walk  on  seeing  approaching  car  250  feet  away;  Connelly  v. 
Trenton  Pass.  R.  Co.  56  N.  J.  L.  703,  44  Am.  St.  Rep.  424,  29  Atl.  438,  holding 
dismissal  of  action  for  injuries  to  one  attempting  to  avoid  wagon  and  collidirg 
with  trolley  car  which  approached  without  sounding  gong,  error;  New  York 
&  G.  L.  R.  Co.  V.  New  Jersey  Electric  R.  Co.  60  N.  J.  L.  58,  38  L.  R.  A.  518,  37 
Atl.  627,  holding  that  failure  of  railroad  company  to  give  signals  upon  approach- 
ing point  where  its  tracks  cross  tracks  of  street-car  company  bars  recovery  from 
latter  for  negligence  in  operating  switch;  Jewett  v.  Paterson  R.  Co.  62  N.  J.  L. 
427,  41  Atl.  707,  and  McGrath  v.  North  Jersey  Street  R.  Co.  66  N.  J.  L.  314, 
49  Atl.  523,  holding  that  carelessness  of  one  in  not  observing  approaching  car  he- 
fore  leaving  walk  to  cross  street  defeats  recovery;  Citizens'  Street  R.  Co.  v. 
Albright,  14  Ind.  App.  438,  42  N.  E.  238,  and  Bass  v.  Norfolk  R.  &  Light  Co. 
100  Va.  7,  40  S.  E.  100,  holding  failure  to  listen  before  crossing  street  railway 
not  contributory  negligence,  as  matter  of  law;  Cincinnati  Street  R.  Co.  v.  Snell, 

54  Ohio  St.  200,  32  L.  R,  A.  278,  footnote  p.  276,  43  N.  E.  207,  holding  duty  of 
street  car  company  operating  double  track  to  give  warning  of  other  car  approach- 
ing while  passengers  being  discharged;  Btfltimore  Traction  Co.  v.  Helms,  84  Md. 
527,  36  L.  R.  A.  217,  footnote  p.  215,  36  Atl.  119,  holding  attempt  by  one  alight- 
ing from  street  car  to  cross  other  track  without  looking  for  car,  negligence; 
Brown  v.  Plainfield,  68  N.  J.  L.  620,  54  Atl.  824,  holding  pedestrian  guilty  of 
contributory  negligence  in  crossing  tracks  in  front  of  a  trolley  car  approaching 
with  headlight;  San  Antonio  Traction  Co.  v.  Upson,  31  Tex.  Civ.  App.  55,  71  R. 
W.  565,  holding  that  traveler  crossing  street  in  view  of  rapidly  approaching  car 
may  assume  that  it  will  not  be  run  at  excessive  speed,  and  will  be  stopped  if 
necessary  to  prevent  collision;  Richmond  Traction  Co.  v.  Clarke,  101  Va.  SB'^. 
43  S.  E.  618,  holding  driver  not  guilty  of  negligence  in  crossing  street  car  tracks, 
which  he  was  obliged  to  do,  before  car  which  he  saw  approaching  100  yards  away, 
and  which  was  running  at  high  speed ;  Ames  v.  Waterloo  &,  C.  F.  Rapid  Transit 
Co.  120  Iowa,  658,  95  N.  W.  161  (dissenting  opinion),  majority  denying  right  to 
recover  for  death  of  one  who  suddenly  stepped  out  from  behind  long  line  of  covered 
wagons,  which  was  close  to  car  tracks,  and  was  killed  by  rapidly  approaching 
car. 

Cited  in  footnotes  to  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher,  64  L.  R.  A. 
344,  holding  it  not  to  be  negligence  to  cross  street  car  tracks  in  front  of  approach- 
ing car  which  can  be  clearly  seen,  and  where  reasonably  prudent  man  would  un- 
dertake to  cross ;  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34  L.  R.  A.  350, 
which  holds  bicyclist  negligent  in  continuing  on  track  until  struck  by  street  car; 
Hoelzel  v.  Crescent  City  R.  Co.  38  L.  R.  A.  708,  which  requires  pedestrian  to 
f^top,  look,  and  listen  before  crossing  electric  railway  track;  Evansville  Street 
11.  Co.  V.  Gentry,  37  L.  R.  A.  378,  which  holds  that  rule  to  stop,  look,  and  listen 
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docs  not  strictly  apply  in  crossing  street  railroad  as  it  does  in  case  of  steam  rail 
road. 

statutory  provision  as  to  speed  of  cars. 

Cited  in  footnote  to  Bly  v.  Nashau  Street  R.  Go.  30  L.  R.  A.  303,  which  hold' 
statutory  provision  as  to  speed  in  street  applicable  to  street  railway  company. 

Questions  for  court  and  Jury. 

Cited  in  Bittle  v.  Camden  &  A.  R.  Co.  55  N.  J.  L.  626,  23  L.  R.  A,  287,  28  Atl. 
305,  holding  it  question  for  jury  whether  company  liable  for  blowing  whistle 
unusually  loud,  causing  horse  to  run  away;  Consolidated  Traction  Co  v.  Scatt. 
58  N.  J.  L.  685,  33  L.  R.  A.  124,  55  Am.  St.  Rep.  620,  34  Atl.  1094,  holding  rul- 
ing of  court  that  questions  of  negligence  and  contributory  negligence  are  ques- 
tions for  jury,  no  error;  Consolidated  Traction  Co.  v.  Isley,  69  N.  J.  L.  224,  35 
Atl.  896,  and  State  Consolidated  Traction  Co.,  Prosecutor,  v.  Reeves,  58  N.  J. 
L.  576.  C4  Atl.  128,  holding  it  question  for  jury  whether  negligence  established; 
American  Sav.  Co.  v.  First  Nat.  Bank,  60  N.  J.  L.  419,  38  Atl.  662,  and  McCor- 
mack  v.  Standard  Oil  Co.  60  N.  J.  L.  245,  37  Atl.  617,  holding  nonsuit  no  error 
when  evidence  shows  no  disputed  fact;  Day  v.  Donohue,  62  N.  J.  L.  382,  41  Atl. 
934,  and  Moore  v.  Charlotte  Electric  Street  R.  Co.  128  N.  C.  460,  39  S.  E.  57, 
holding  nonsuit,  when  evidence  conflicting,  reversible  error;  Stanley  v.  Cedar 
Rapids  k  M.  C.  R.  Co.  119  Iowa,  532,  93  N.  W.  489,  holding  it  question  for  jury 
whether  high  rate  of  speed  and  failure  to  give  signals,  under  circumstances,  con- 
stitute negligence;  Anderson  v.  Central  R.  Co.  68  N.  J.  L.  270,  53  Atl.  391,  and 
Meyer  v.  Madreperla,  68  N.  J.  L.  260,  96  Am.  St.  Rep.  536,  53  Atl.  477,  holding 
question  whether  jury  would  have  found  contrary  verdict  controlling  in  review 
of  court's  action  in  giving  peremptory  instruction  for  verdict. 

RIffht  to  operate  trolley-  system. 

Cited  in  State,  Kennelly,  Prosecutor,  v.  Jersey  City,  "57  N.  J.  L.  294,  26  L.  R. 
A.  282,  30  Atl.  531,  holding  trolley  system  of  propelling  street  cars  within  public 
easement  over  city  streets. 

liiabllity  of  master  for  latent   defects. 

Cited  in  Essex  County  Electric  Co.  v.  Kelly,  57  N.  J.  L.  101,  29  Atl.  427,  den- 
ing  liability  to  linemen  for  injuries  received  from  latent  defect  in  telephone 
pole. 

22  L.  R.  A.  379,  LOWE  v.  HARRIS,  112  N.  C.  472,  17  S.  E.  639. 
Second  appeal  in  121  N.  C.  287,  28  S.  E.  535. 

Parol  evidence  to  Identify  land  or  complete  description. 

Cited  in  Hemphill  v.  Annis,  119  N.  C.  519,  26  S.  E.  152,  holding  parol  evidenr« 
inadmissible  to  identify  land  alleged  to  be  conveyed. 

Distinguished  in  Harris  v.  Woodard,  130  N.  C.  581,  41  S.  E.  790,  holding  parol 
evidence  inadmissible  to  show  description  in  mortgage  void  for  indefiniteness  of 
description. 

Retroactive  elfect  of  statute  extending  term. 

Cited  in  Greer  v.  Asheville,  114  N.  C.  681,  19  S.  E.  035,  holding  incumbents 
term  not  affected  by  statute  extending  term  ot  office  of  city  marshal. 

Validity  and  elfect  of  curative  statutes. 

Cited  in  footnotes  to  Board  of  Education  v.  State,  25  L.  R.  A.  770,  which  hoUi 
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unconstitutional,  act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for 
which  no  obligation  exists;  Kipp  v.  Elwell,  33  L.  R.  A.  435,  which  holds  voii'i, 
statute  for  enforcing  outlawed  judgment  for  taxes;  Barrett  v.  Barrett,  36  L,  K. 
A.  226,  which  sustains  power  to  cure  by  subsequent  statute  mistake  in  taking 
wife's  privy  examination  to  deed  before  husband's  acknowledgment;  Smoot  v. 
People's  Perpetual  Loan  &  Bldg.  Asso.  41  L.  R.  A.  589,  which  sustains  retroactive 
statute  relieving  from  usury  all  contracts  with  loan  associations;  Lindsay  v. 
United  States  Sav.  &  L.  Co.  42  L.  R.  A.  783,^  which  denies  validity  of  statute 
attempting  to  legalize  such  transactions  with  loan  associations  as  have  been  held 
invalid  by  court;  Iowa  Sav.  &  Loan  Asso.  v.  Heidt,  43  L.  R.  A.  689,  which  sus- 
tains curative  statute  taking  away  defense  of  usury;  Merchants'  Bank  v.  Ballou, 
44  L.  R.  A.  306,  which  holds  statute  curing  defects  in  acknowledgment  of  deed 
of  trust  does  not  give  it  priority  over  previous  judgment  lien. 

Operative  effect  of  •tatnte  after  repeal. 

Cit^d  in  footnote  to  Rosenplanter  v.  Provident  Sav.  Loan  Assur.  Soc.  46  L.  R. 
A.  473,  which  holds  statute  requiring  notice  of  premium  as  condition  of  forfeit- 
ing policy  for  nonpayment  inoperative  aft^r  repeal. 

• 

22  L.  R,  A.  390,  MINNEAPOLIS,  ST.  P.  &  S.  STE.  M.  R.  CO.  v.  HOME  INS.  CO. 

55  Minn.  236,  66  N.  W.  815. 
Insnrer'a   liability   for   loss  of   gnim   in   transit. 

Cited  in  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Home  Ins.  Co.  64  Minn.  62, 
66  N.  W.  132,  affirming  carrier's  recovery  under  policy  covering  grain  awaiting 
transportation,  and  lost  through  negligence  of  carrier's  servants;  Minneapolis, 
St.  P.  k  S.  Ste.  M.  R-  Co.  v.  Firemen's  Ins.  Co.  62  Minn.  317,  64  N.  W.  902,  re- 
fusing to  consider  question  of  "continuing  insurance"  as  covering  grain  in  transit^ 
because  not  urged  in  brief. 

Inanrer's    riffht    of    snbroiration    to    rla^hts    anrainat    other   in«nrer«. 

Cited  in  Home  Ins.  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  71  Minn.  299, 
74  N.  W.  140,  holding  one  company  insuring  carrier's  liability  to  shippers  not 
entitled  to  be  subrogated  to  carrier's  rights  against  others  insuring  grain  await- 
ing transportation. 

Parol  evidence  to  vary  ifvritten  instrument. 

Cited  in  Lawton  v.  St.  Paul  Permanent  Loan  Co.  56  Minn.  356,  57  N.  W.  1061» 
holding  parol  evidence  inadmissible  to  show  contract  to  be  mere  receipt. 

Bills    of    ladinsr    »•    flnal    receipts. 

Cited  in  Southard  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  60  Minn.  392,  62  N. 
W.  619,  raising,  without  deciding,  question  as  to  eflfect  of  bills  of  lading  as 
final  receipts  for  transportation  of  freight  over  connecting  lines. 

22  L,  R,  A.  393,  SMITH  v.  McDOWELL,  148  111.  51,  35  N.  E.  141. 
Exception   to  Insulilclency   of  answer. 

Cited  in  Farrand  v.  Long,  184  Ul.  104,  56  N.  E.  313,  holding  that  exceptions 
for  insufficiency  of  unsworn  answers  may  be  filed ;  Pearson  v.  Tread  well,  179 
Mass.  468,  61  N.  E.  44,  holding  answers  under  chancery  rules  to  be  treated  as 
pleadings,  and  not  objectionable  for  insufficiency. 
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Bxerdse  of   municipal   poirers. 

Cited  in  Hotelling  v.  Chicago,  66  111  App.  292,  upholding  city's  power  to  license 
second-hand  stores. 

—  RelatlnflT    to   streets. 

Cited  in  John  Anisfield  Co.  v.  Edward  B.  Grossman  &  Co.  98  111.  App.  187, 
declaring  void,  ordinance  allowing  private  company  to  construct  bay  window  over 
walk;  Heineck  v.  Grosse,  99  111.  App.  443,  holding  lease  from  city  of  portion 
of  street  for  stands  invalid;  Mt.  Carmel  v.  Shaw,  52  111.  App.  434,  holding  city 
without  plenary  power  to  remove  shade  trees  along  street;  Freeport  Water  Co. 
V.  Freeport  City,  180  U.  S.  598,  45  L.  ed.  688,  21  Sup.  Ct.  Rep.  493,  upholding 
city's  power  to  contract  for  water  at  rate  fixed  by  ordinance;  Winnetka  v.  Chi- 
cago &  M.  Electric  R.  Co.  107  III.  App.  125,  holding  that  use  of  street  cannot  be 
granted  by  city  to  street  railway  company  if  access  to  abutting  property  is  there- 
by cut  off;  Guttery  v.  Glenn,  201  111.  291,  65  N.  E.  305,  denying  right  to  enjoin 
city  from  closing  street  on  ground  of  nuisance,  where  owner's  access  to  his  prop- 
erty not  cut  off,  but  only  rendered  inconvenient;  McWethy  v.  Aurora  Electric 
Light  &  P.  Co.  202  111.  227,  67  N.  E.^  9,  sustaining  right  of  city  to  authorize 
erection  of  electric  light  poles  and  wires  in  street  of  which  it  owns  fee;  Field 
V.  Barling,  149  111.  566,  24  L.  R.  A.  409,  41  Am.  St.  Rep.  311,  37  N.  E.  850,  deny- 
ing city's  power  to  grant  right  to  construct  bridge  across  public  alley,  catting 
of:  liprht  and  air;  Chicago  v.  Collins,  175  111.  457,  49  L.  R.  A.  412,  67  Am.  St.  Rep. 
224,  51  N.  E.  907,  declaring  illegal,  ordinance  taxing  private  vehicles;  Cicero 
Lumber  Co.  v.  Cicero,  176  111.  24,  42  L.  R.  A.  703,  68  Am.  St.  Rep.  155,  61  N.  E. 
758,  sustaining  city's  power  to  appropriate  certain  streets  for  pleasure  driveways 
only;  McGann  v.  People,  194  111.  539,  62  N.  E.  941,  denying  city's  power  to  pass 
ordinance  granting  right  to  lay  tracks  in  streets,  without  petition  of  abutters: 
Corcoran  v.  Chicago,  M.  &  N.  R.  Co.  149  111.  296,  37  N.  E.  68,  declaring  ordinance 
void  which  authorizes  widening  of  street  for  railroad  purposes;  Pennsylvania 
Co.  V.  Chicago,  181  111.  307,  53  L.  R.  A.  229,  54  N.  E.  825  (dissenting  opinion^ 
majority  sustaining  city's  right  to  establish  hack  stands  in  front  of  depots. 

Cited  in  footnotes  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  deniea 
right  to  take  away  for  private  use,  abutter's  easement  in  public  alley  by  ordi- 
nance closing  street;  Lock  wood  v.  Wabash  R.  Co.  24  L.  R.  A.  616,  which  denies 
city's  power  to  authorize  steam  railroad  in  narrow  highway  devoted  to  whole- 
sale business;  Snyder  v.  Mt.  Pulaski,  44  L.  R.  A.  407,  which  holds  permission  to 
use  well  in  city  street,  mere  license  revocable  at  city's  pleasure. 

Cited  in  notes  (26  L.  R.  A.  824)  on  discontinuance  or  vacation  of  highway  by 
acts  of  public  authorities;  (39  L.  R.  A.  663)  on  municipal  power  over  nuisances 
affecting  highways  and  waters. 

Distingiiished  in  Mt.  Carmel  v.  Shaw,  155  111.  41,  27  L.  R.  A.  682,  46  Am.  St 
Rep.  311,  39  N.  E.  584,  holding  that  city  may  vacate  strips  on  sides  of  street 
when  street  too  wide. 

Use   of   pleasure   drive   hy   heavy   vranrons. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  III.  20,  42  L.  R.  A.  705,  68  Am.  St 
Rep.    155,  51   N.  E.   758,  holding  that  company  may  enjoin  prosecution  of  its 
teamsters  for  using  pleasure  driveway  when  other  svreet  impassable. 
Nuisance    in    street. 

Cited  in  McCormick  v.  South  Park,  150  111.  529,  37  N.  E.  1075,  susteining 
power  of  park  commissioners  to  prevent  construction  of  balcony  over  street;  Me- 
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Cormick  v.  South  Park,  150  HI.  530,  37  N.  E.  1075,  raising,  without  deciding, 
question  whether  construction  of  balcony  would  constitute  nuisance;  Richmond 
V.  Smith,  101  Va.  168,  43  S.  E.  345,  holding  platform  64  feet  long,  12  feet  wide, 
6  feet  high,  erected  in  street,  with  permission  to  maintain  it  for  twelve  days,  and 
to  which  large  crowds  are  attracted,  per  se  a  nuisance;  People  ex  rel.  Kocourek 
V.  Chicago,  103  III.  558,  62  N.  £.  187  (dissenting  opinion),  and  People  ex  rel. 
Kocourek  v.  Chicago,  193  111.  527,  58  L.  R.  A.  860,  62  N.  E.  179  (dissenting 
opinion),  majority  in  each  case  holding  that  supreme  court  will  refuse  to  compel 
removal  of  bridge  across  public  alley,  as  unlawful  obstruction. 

Cited  in  footnote  to  Costello  v.  State,  35  L.  R.  A.  303,  which  holds  permanent 
appropriation  of  part  of  sidewalk  for  fruit  stand  indictable  nuisance. 

Injanctlon  ftsfttnst  abase  off  corporate  prtvtleses. 

Cited  in  Columbian  Athletic  Club  v.  State,  143  Ind.  106,  28  L.  R.  A.  780,  52  Am. 
St.  Rep.  407,  40  K.  E.  914,  sustaining  injunction  restraining  abuse  of  corporate 
privilege  by  conducting  prize  fights. 

22  L.  R  A.  398,  V^GO  COUNTY  v.  STOUT,  136  Ind.  63,.  35  N.  E.  683. 

Conrta'   authority   to   provide   places   and   eqaipment    ffor   their   baslnesii. 

Cited  in  State  ex  rel.  Tippecanoe  County  v.  Flynn,  161  Ind.  561,  69  N.  E.  159, 
sustaining  court's  power  to  employ  court  clerk  to  prepare  hand  bar  dockets  for 
convenience  of  courts  and  members  of  bar,  and  to  allow  him  reasonable  compensa- 
tion therefor;  State  ex  rel.  Kitzmeyer  v.  Davis,  26  Nev.  380,  68  Pac.  689,  sus- 
taining court's  power  to  provide  and  furnish  courtroom  at  expense  of  state. 

Cited  in  footnotes  to  White  County  v.  Gwin,  22  L.  R.  A.  402,  which  holds 
circuit  court  not  e^ipowered  practically  to  reconstruct  courthouse;  Dahnke  v. 
People,  39  L.  R.  A.  197,  which  denies  county  board's  power  to  assign  rooms  in 
courthouse  to  different  judges  of  courts  of  record,  as  such  power  rests  with  the 
judges. 

Interference  fvith  and  credit  dne  other  courts. 

Cited  in  Scott  v.  Runner,  146  Ind.  13,  58  Am.  St.  Rep.  345,  44  N.  E.  755,  depy- 
ing  right  to  enjoin  process  of  court  of  equal  jurisdiction;  Bruce  v.  Osgood,  154 
Ind.  379,  56  N.  E.  25,  holding  it  duty  of  court  to  give  full  faith  to  judgment  of 
court  of  co-ordinate  jurisdiction. 

22  L.  R.  A.  402,  WHITE  (X)UNTY  v.  GWIN,  136  Ind.  562,  36  N.  E.  237. 
Exercise   of   Jndicial    powers. 

Cited  in  State  ex  rel.  Tippecanoe  County  v.  Flynn,  161  Ind.  561,  69  N.  E.  150, 
sustaining  court's  power  to  employ  court  clerk  to  prepare  hand  bar  dockets  for 
convenience  of  courts  and  members  of  bar,  and  to  allow  him  reasonable  compen- 
sation therefor;  State  ex  rel.  Kitzmeyer  v.  Davis,  26  Nev.  380,  68  Pac.  689,  sus- 
taining court's  power  to  provide  and  furnish  courtroom  at  expense  of  state. 

Cited  in  footnotes  to  Dahnke  v.  People,  39  L.  R.  A.  197,  which  denies  county 
board's  power  to  assign  rooms  in  courthouse  to  different  judges  of  courts  of 
record,  as  such  power  rests  with  the  judges;  Re  Davies,  56  L.  R.  A.  855,  which 
holds  supreme  court  justice  may  be  empowered  to  appoint  referee  to  take  testi- 
mony to  aid  in  suppressing  monopoly. 

Cited  in  note  (22  L.  R.  A.  399)  on  power  of  courts  to  provide  necessary  places 
and  equipment  for  their  business. 
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—  Of  nonjadtclal  powvera. 

Cited  in  State  ex  rel.  White  v.  Barker,  IIC  Iowa,  110,  57  L.  R.  A.  252,  93  Am. 
St.  Rep.  222,  89  N.  W.  204,  declaring  void,  statute  authorizing  judges  to  ap- 
point managers  of  municipal  water  system. 

Cited  in  footnotes  to  Norwalk*^  Street  R.  Co.'s  Appeal,  39  L.  R.  A.  794,  whicli 
liolds  approval  and  adoption  or  modification  of  plan  for  street  railway  not  judi- 
cial power;  State  ex  rel.  Godard  v.  Johnson,  49  L.  R.  A.  662.  which  holds  void, 
statute  creating  court  of  visitation  empowered  to  regulate  operation  of  railroads: 
Zanesville  v.  Zanesville  Teleg.  &  Teleph.  Co.  62  L.  R.  A.  150,  which  sustains  stat- 
ute empowering  probate  court  to  direct  mode  of  constructing  telegraph  or  tele- 
phone line  in  street. 

Distinguished  in  Moreau  v.  Monmouth  County,  68  N.  J.  L.  481,  53  Atl.  298, 
holding  statute  imposing  upon  judge  responsibility  of  expending  public  money 
to  construct  or  lease  building  for  courthouse,  void. 

Place    at   fvhlch    court    may   act. 

Cited  in  Woods  v.  McCay,  144  Ind.  319,  33  L.  R.  A.  98,  43  N.  E.  269,  sustaining 
statute  establishing  court,  to  be  held  at  place  other  than  county  seat;  Selleck  r. 
Janesville,  100  Wis.  161,'  41  L.  R.  A.  665,  69  Am.  St.  Rep.  906,  75  N,  W.  97.1, 
which  denies  that  taking  testimony  at  plaintiff's  house  in  presence  of  court  and 
jury  deprives  court  of  jurisdiction. 

Transaction    of   bnatneaii   In   Jndse's   absence. 

Cited  in  United  States  v.  Finnell,  185  U.  S.  248,  46  L.  ed.  895,  22  Sup.  Ci 
Rep.  633 (  dissenting  opinion),  majority  holding  that  certain  business  may  be 
transacted  in  district  and  circuit  courts  in  absence  of  judge. 

m 

Judicial  notice  of  location  of  connty  seat. 

Cited  in  Mode  v.  Beasley,  143  Ind.  323,  42  N.  E.  727,  holding  that  courts 
take  judicial  notice  of  location  of  county  seats. 

Place  of  performance  as  determlnlnar  pov«'er  to  act. 

Cited  in  note  (33  L.  R.  A.  90)  on  power  of  officials  to  act  as  determined  by 
place  of  performance. 

Injunction   aar<^inst   void   Jnderments. 

Cited  in  note  (31  L.  R.  A.  200)  on  injunctions  against  judgments  for  want  of 
jurisdiction  or  which  are  void. 

Powers  of  connty  commissioners  as   to  street  arrades. 

Cited  in  Board  of  Comrs.  v.  Mankey,  29  Ind.  App.  57,  63  N.  E.  864,  denying 
authority  of  board  of  county  commissioners  to  cut  grade  in  one  place  to  obtain 
material  for  another. 

Jndarm^i^t  as  to  one  not  a  party. 

Followed  in  Price  v.  Gwin,  144  Ind.  106,  43  N.  E.  5,  holding  judgment  not 
binding  on  one  not  a  party. 

Issue  of  bonds  in  excess  of  valuation. 

Cited  in  Switzerland  County  v.  Reeves,  148  Ind.  475,  46  N.  E.  995,  holding 
bonds  issued  in  excess  of  valuation  for  payment  of  free  gravel  roads  not  within 
constitutional   limitation  of  indebtedness. 

Insurance    policies    not    taxable. 

Cited  in  State  Tax  Comrs.  v.  Holliday,  150  Ind,  231,  42  L.  R.  A.  833,  49  N.  E. 
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14,  holding  exempt  from  taxation,  certain  insurance  policies  not  provided  for  by 
statute. 

22  L.  R.  A.  415,  RAMSEY  &  G.  MFO.  CO.  v.  KELSEA,  55  N.  J.  L.  320,  26 

Atl.  907. 
Traniifer  of  title  hy  delivery. 

Cited  in  Brigham  v.  Hibbard,  28  Or.  388,  43  Pac.  383,  holding  actual  accept- 
ance not  essential  to  complete  sale  of  shoes  delivered  pursuant  to  contract. 
—  To    carrier. 

Cited  in  Ramish  v.  Kirschbraun,  107  Cal.  661,  40  Pac.  1045,  holding  title  to 
eg(;s  not  transferred  before  delivery  of  bill  of  lading  made  to  vendor,  as  con- 
fiignee,  and  indorsed  to  vendee;  Congdon  v.  Kendall,  53  Neb.  285,  73  N.  W.  659, 
holding  that  delivery  of  machinery  on  board  cars  according  to  contract  con- 
stitutes  delivery  within  mechanic's   lien   law. 

Cited  in  footnotes  to  State  v.  Flanagan,  22  L.  R.  A.  430,  which  holds  express 
package  of  whiskey  marked  C.  O.  D.  sold  in  county  of  delivery  to  carrier;  A.  J. 
Neimeyer  Lumber  Co.  v.  Burlington  &  M.  River  R.  Co.  40  L.  R.  A.  534,  which 
holds  vendor's  title  devested  by  delivery  to  carrier,*  consigned  to  vendee; 
Hopkins  v.  Cowen,  47  L.  R.  A.  124,  which  holds  title  to  goods  not  passed  by 
consignment  to  consignor's  order,  where  bill  of  lading  with  draft  attached  re- 
quires its  surrender  to  obtain  delivery  of  goods;  White  v.  Solomon,  30  L.  R.  A. 
537,  which  holds  that  refusal  to  accept  article  which  one  has  agreed,  in  con- 
siideration  of  delivery  to  carrier,  to  pay  for  in  instalments,  does  not  relieve 
him  from  liability  to  pay  whole  amount;  Kentucky  Ref.  Co.  v.  Globe  Ref.  Co. 
42  L.  R.  A.  353,  which  holds  title  to  property  not  changed  where  one  consigns 
property  to  his  own  order,  with  directions  to  notify  purchaser,  and  sends  draft 
with  bill  of  lading  attached  requiring  pa3nnent  before  delivery  of  bill  of  lading; 
Spence  v.  Norfolk  &  W.  R.  Co.  29  L.  R.  A.  578,  which  upholds  shipper's  right  to 
maintain  action  on  case  against  carrier  for  injury  to  goods  shipped  subject  to 
payment  of  draft  against  bill  of  lading,  as  delivery  to  carrier  did  not  devest 
shipper  of  title. 

Distinguished  in  Price  v.  Engelke,  68  N.  J.  L.  570,  53  Atl.  60S  holding  delivery 
of  jewelry  alone  to  carrier  not  good  delivery  under  contract  containing  w^ords 
"show-case  and  jewelry  delivered  to  purchaser  when  delivered  to  carrier." 
Cmrrier  as  aaremt   to  accept. 

Distinguished  in  Salomon  v.  King,  63  N.  J.  L.  42,  42  Atl.  745,  denying  that 
vendee's  request  to  deliver  goods  to  carrier  makes  company  agent  to  accept. 
Liability   of  carrier   for  tranaportiny   liquor*. 

Cited  in  footnote  to  State  v.  Cairns,  58  L.  R.  A.  55^  which  denies  guilt  of 
express  company's  agent  delivering  to  consignee  goods  sent  C.  O.  D.,  with 
reason  to  believe  they  are  liquors. 

Cited  in  note  (46  L.  R.  A.  418)  on  carrier's  liability  for  transporting  in- 
toxicating liquors. 

22  L.  R.  A.  430,  STATE  ▼.  FLANAGAN,  38  W.  Va.  53,  45  Am.  St.  Rep.  83«, 

17  8.  E-  792. 
CompletioB  of  contract  for  sale  of  liquors. 

Cited  in  State  v.  Wheat,  48  W.  Va.  261,  37  S.  E.  544,  holding  liquor  dealer 
not  criminally  liable  for  mailing  circulars  soliciting  orders,  addressed  to  per- 
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sons  in  another  county;  United  States  v.  Adams  Exp.  Co.  119  Fed.  244;  Munsell 
V.  Carthage,  105  111.  App.  122;  Carthage  v.  Duvall,  202  IlL  238,  66  N.  E.  1099.— 
holding  that  delivery  of  liquor  to  carrier,  to  be  shipped  C.  O.  D.,  vesta  title 
in  vendee;  United  States  v.  Orene  Parker  Co.  121  Fed.  599,  holding  that  title 
to  liquors  passes  upon  delivery  to  carrier,  where  vendor  accepts  order  for  gooJs 
at  his  place  of  business  to  be  transported  to  vendee  at  another  place. 

Garrier'ii   Itabtltty   for   tranaportinv   Ilqnom. 

Cit^d  in  State  v.  Cairns,  64  Kan.  787,  58  L.  R.  A.  57,^footnote  p.  55.  68  Pac. 
621,  denying  guilt  of  express  agent  delivering  to  consignee  goods  sent  C.  0.  D., 
knowing  same  to  be  liquors. 

22  L.  R.  A.  432,  TRIPPE  v.  PROVIDENT  FUND  SOC.  140  N.  Y.  23,  55  N.  Y. 

S.  R.  380,  37  Am.  St.  Rep.  529,  35  N.  E.  316. 
Ffttlvre  to  Kive  notice  as  afrecttnar  insurance  policy. 

Cited  in  Ewing  v.  Commercial  Travelers'  JIut.  Acci.  Asso.  55  App.  Div.  243. 
66  N.  Y.  Supp.  1056,  holding  that  delay  in  chemical  analysis  excuses  service  of 
^'immediate  notice,"  w^ith  particulars  of  death;  Matthews  v.  American  Cent. 
Ins.  Co.  154  N.  Y.  457,  39  L.  R.  A.  436,  61  Am.  St.  Rep.  627,  48  N.  E.  751. 
Modifying  9  App.  Div.  351,  41  N.  Y.  Supp.  304,  holding  that  failure  to  appoint 
temporary  administrator  to  give  "immediate  notice"  of  loss  prevents  recoverr: 
McFarland  v.  United  States  Mut.  Acci.  Asso.  124  Mo.  218,  27  S.  W.  436,  hold- 
ing "immediate  notice"  construed  to  mean  within  reasonable  time:  Peele  v. 
Provident  Fimd  Soc.  147  Ind.  551,  44  N.  E.  661,  holding  notice  within  five  days 
after  report  of  coroner,  showing  death  accidental,  sufficient  to  prevent  forfeiture; 
Brown  v.  Fraternal  Acci.  Asso.  18  Utah,  275,  65  Pac.  63,  holding  that  noiiw 
by  agent  to  association,  of  insured's  injury  by  accident,  complies  witW  policy; 
Woodmen  Acci.  Asso.  v.  Pratt,  62  Neb.  684,  55  L.  R.  A.  296,  89  Am.  St.  Rep. 
777,  87  N.  W.  546,  footnote  p.  291,  holding  failure  to  give  notice  of  injury  ex- 
cused by  insanity  of  insured;  Mandell  v.  Fidelity  A  C.  Co.  170  Mass.  176,  64 
Am.  St.  Rep.  291,  49  N.  E.  110,  and  Woolverton  v.  Fidelity  A  C.  Co.  48  App. 
Div.  442,  62  N.  Y.  Supp.  1044,  denying  that  duty  to  give  immediate  notice  of 
accident  arises  till  assured  has  knowledge;  Comstock  v.  Fraternal  Acci.  Asso. 
116  Wis.  390,  93  N.  W.  22,  holding  service  of  notice  of  injury  excused  by  in- 
sured's physical  incapacity  to  serve  it  within  required  time;  Munz  v.  Standard 
L.  &  Acci.  Ins.  Co.  26  Utah,  76,  62  L.  R.  A.  489,  footnote  p.  485,  99  Am.  St 
Rep.  830,  76  Pac.  182,  holding  policy  not  forfeited  by  failure  to  give  notice  of 
death  within  required  time,  when  beneficiary  lived  in  distant  place  and  did  not 
know  of  death  till  after  expiration  of  stipulated  time. 

Cited  in  footnote  to  Foster  v.  Fidelity  &  C.  Co.  40  L.  R.  A.  833,  which  holds 
twenty-nine  days'  delay  in  giving  notice  of  accident,  fatal  under  policy  re- 
quiring immediate  notice. 

Distinguished  in  Loesch  v.  Union  Casualty  &  Surety  Co.  176  Mo.  666,  75 
S.  W.  621,  holding  policy  not  forfeited  by  beneficiary's  failure  to  give  notice  of 
post  mortem  examination,  when  such  examination  held  without  her  knowledge. 

Constrnctlon    of   insurance   policies. 

Cited  in  Wehle  v.  United  States  Mut.  Acci.  Asso.  11  Misc.  39,  31  N.  Y.  Supp. 
885,  denying  that  policy  permitting  insurer  to  examine  body  authorizes  dissec- 
tion against  will  of  personal  representatives. 
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—^  Acts  const itu tins  ^ratver  of   f^fettvre. 

Cited  in  Kiernan  v.  Dutchess  County  Mut.  Ins.  Co.  150  N.  Y.  195,  44  N.  E. 
698.  Affirming  61  N.  Y.  S.  R.  721,  2ft  N.  Y.  Supp.  1126,  holding  that  objections 
to  values  in  proofs  of  loss  amount  to  waiver  of  chattel  mortgage  clause;  Walker 
V.  Phoenix  Ins.  Co.  156  N.  Y.  633,  51  N.  E.  392  holding  request  by  company  for 
inventory,  evidence  of  waiver  of  chattel  mortgage  clause;  Hanscom  v.  Home 
Ins.  Co.  90  Me.  345,  38  Atl.  324,  holding  forfeiture  of  policy  for  violation  of 
mortgage  clause  waived  by  insurer's  failure  to  claim  forfeiture  immediately 
after  fire;  Glens  Falls  Portland  Cement  Co.  v.  Travelers'  Ins.  Co.  11  App.  Div. 
414,  42  N.  Y.  Supp.  285,  holding  service  of  answer  by  insurance  company  in 
action  by  employee  for  employer's  negligence  shows  knowledge  of  facts  which 
constitutes  waiver;  Meech  v.  National  Acci.  Soc.  50  App.  Div.  147,  63  N.  Y. 
Supp.  1008,  holding  waiver  not  inferred  from  company's  suggestion  to  file 
proof  of  loss;  Peabody  v.  Fraternal  Acci.  Asso.  89  Me.  100,  35  Atl.  1020,  hold- 
ing that  acceptance  of  second  proofs  of  loss  waives  defects  in  first;  Hunt  v. 
Employer's  Liability  Assur.  Corp.  122  Fed.  833;  Standard  Life  &  Acci.  Ins.  Co. 
V.  Davis,  59  Kan.  527,  53  Pac.  856;  Weber  v.  Cermania  F.  Ins.  Co.  16  App.  Div. 
601,  44  N.  Y.  Supp.  976;  Grogan  v.  United  States  Industrial  Ins.  Co.  90  Hun, 
525,  36  N.  Y.  Supp.  687;  Cummer  Lumber  Co.  v.  Associated  Manufacturers' 
Mut.  F.  Ins.  Corp.  67  App.  Div.  156,  73  N.  Y.  Supp.  668,  —  holding  that  retention 
of  proofs  of  loss  waives  defects. 
Dlacbarse   of  iivrety  by  mttempt   to  settle   claim. 

Cited  in  Crandall  v.  Moston,  24  App.  Div.  550,  50  N.  Y.  Supp.  145,  denying 
that  merely  writing  payee  of  attempt  to  have  note  settled  operates  as  discharge 
of  suretyship. 

22  L.  R.  A.  434,  WESTERN  U.  TELEG.  CO.  v.  WILSON,  32  Fla.  627,  37  Am. 

St.  Rep.  125,  14  So.  1. 
Dmmaflreii  for  nondeliverr  of  telesrams. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Barwise,  11  Colo.  App.  332,  53  Pac.  252, 
denying  telegraph  company's  liability  for  broker's  commissioners  lost  by  non- 
delivery of  message;  Primrose  v.  Western  U.  Teleg.  Co.  154  U.  S.  33,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1098,  and  Ferguson  v.  Anglo-American  Teleg.  Co.  16  Pa. 
Co.  Ct.  102,  4  Pa.  Dist.  R.  88,  holding  price  of  transmission  measure  of  damages 
for  mistakes  in  cipher  message;  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App. 
138,  holding  damages  for  negligent  transmission  and  delivery  of  message  same 
as  for  breach  of  contract. 

Cited  in  footnotes  to  Fererro  v.  Western  U.  Teleg.  Co.  35  L.  R.  A.  548,  which 
limits  damage  for  mistake  in  telegram  as  to  price  in  offer  to  sell  goods,  to 
difference  between  price  named  in  message  and  real  one;  McPeek  v.  Western 
U.  Teleg.  Co.  43  L.  R.  A.  214,  which  holds  loss  of  reward  offered  for  capture  of 
criminal  within  damages  recoverable  for  failure  to  deliver  telegram;  Western 
U.  Teleg.  Co.  v.  North  Packing  &  Provision  Co.  52  L.  R.  A.  275,  which  holds 
agent  purchasing  live  stock  through  delay  in  delivering  telegram  not  required 
to  resell  before  communicating  with  principal,  to  reduce  damages. 

22  L.  R.  A.  439,  COM.  v.  GILBERT,  160  Mass.  167,  35  N.  E.  454. 
Validity  of  vame  and  Hmh.  la^rs. 

Followed  in  Com.  v.  Penn  Forest  Brook  Trout  Co.  26  Pa.  Co.  Ct.  168,  sub- 
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tfliuing  statute  prohibiting  selling  and  transporting  trout  from  private  ponus 
during  close  season. 

Cited  in  footnotes  to  State  v.  Snowman,  50  L.  R.  A.  544,  which  sustains  statute 
requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunting: 
Smith  V.  State,  51  L.  R.  A.  404,  which  sustains  statute  prohibiting  pos:»e?.«ion 
of  quail  during  close  season. 

Cited  in  notes  ( 39  L.  R.  A.  585 )  on  governmental  control  over  right  of  fishery ; 
(60  L.  R.  A.  502)  on  right  to  fish. 

Po^RFer  of  levislAture  to  prevent  ^Rraate. 

Cited  in  Townsend  v.  State,  147  Ind.  632,  37  L.  R.  A.  299,  62  Am.  St.  Rep. 
477,  47  N.  E.  19,  sustaining  statute  forbidding  burning  of  natural  gas  in 
flambeau  lights. 

22  L.  R.  A.  443,  CAMERON  v.  PITTSBURGH  &  L.  E.  R.  CO.  157  Pa.  617,  27 
Atl.  668. 

"Whrnt  lands  eonatitnte  part  of  tract  condemned. 

Cited  in  note  (57  L.  R.  A.  947)  on  what  lands  are  to  be  deemed  part  of  tract 
damaged  by  taking  a  portion  thereof  under  eminent  domain. 

22  L-  R.  A.  444,  Re  BAILY,  156  Pa.  634,  27  Atl.  560. 
Liability   of   heirs   of   cosurety. 

Distinguished  in  Wetmore  v.  Dobbins,  2  Pa.  Super.  Ct.  Ill,  38  W.  N.  C.  .541. 
holding  heirs  of  cosurety  not  liable  on  ancestor's  bond. 

Connterclaim  against  debts  due  estate. 

Cited  in  footnote  to  Ainsworth  v.  Bank  of  California,  39  L.  R.  A.  686,  which 
authorizes  setting  off  against  claim  due  estate,  debt  due  from  deceased,  though 
unmatured  at  time  of  death. 

22  L.  R.  A.  449,  WILSON  v.  PEOPLE,  19  Colo.  199,  41  Am.  St.  Rep.  243,  34 

Pac.  944. 
Liability  of  olHcial  or  surety  for  loss  of  public   funds. 

Cited  in  Gartley  v.  People,  24  Colo.   169,  49  Pac.  272,   holding  that  public 
officer  holds  funds  as  bailee,  not  as  debtor;  Gartley  v.  People,  28  Colo.  231,  64 
Pac.  208,  holding  failure  of  bank  good  defense  to  action   on  treasurer's  bond 
for  loss  of  funds  deposited  for  unknown  heirs;   Livingston  v.  Woods,  20  Mont. 
101,  49  Pac.  437,  holding  treasurer  obliged  by  law  to  deposit  city  funds  not 
liable  for   loss  occasioned   by  bank's   failure;    State  use  of  Overton   County  v. 
Copeland,  96  Tenn.  300,  31  L.  R.  A.  845,  footnote  p.  844,  54  Am.  St.  Rep.  840, 
34  S.  W.  427,  and  State  v.  Gramm,  7  Wyo.  346,  40  L.  R.  A.  695.  footnote  p. 
690,  52  Pac.  533,  denying  liability  on  bond  of  state  treasurer  for  loss  of  public 
money  by  bank's  failure;  Northern  P.  R.  Co.  v.  Owens,  86  Minn.  195.  57  L.  R.  A. 
638,  footnote  p.  634,  91  Am.  St.  Rep.  336,  90  N.  W.  371,  holding  clerk  of  court 
liable  on  bond  for  loss  by  bank's  failure  of  money  received  as  clerk;  Fairthild 
v.  Hedges,  14  Wash.  127,  31  L.  R.  A.  854,  footnote  p.  851,  44  Pac.  125;  Swift 
V.  Trustees,  91  111.  App.  228;  Van  Trees  v.  Territory,  7  Okla.  370,  54  Pac  495; 
Gartley  v.  Ptople,  24  Colo.   163,  49  Pac.  272,  —  holding  failure  of  bank  no  de- 
fense to  action  on  county  treasurer's  bond  for  nondelivery  of  public  funds)  Hunt 
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V.  Hopley,  120  Iowa,  701,  95  N.  W.  205,  holding  that  treasurer  of  school  district 
may  deposit  school  funds  in  solvent  bank  without  personal  liability  for  loss. 

Cited  in  footnotes  to  Bush  v.  Johnson  County,  32  L.  R.  A.  223,  which  holds 
county  treasurer  liable  on  bond  for  public  money  stolen  or  lost  by  bank  failure; 
Hcaldsburg  v.  Mulligan,  33  L.  R.  A.  461,  which  denies  liability  of  city  treasurer 
on  bond  for  mcHiey  forcibly  taken  by  robbers;  Allibone  v.  Ames,  33  L.  R.  A. 
585,  which  holds  deposit  of  public  money  by  county  treasurer  in  bank  desig- 
nated as  depository  not  unlawful  loan;  Tillinghast  v.  Merrill,  34  L.  R.  A.  678, 
which  holds  supervisor  liable  for  public  money  lost  by  failure  of  private  bank- 
ers; Maloy  V.  Bernalillo  County,  52  L.  R.  A.  126,  which  holds  county  liability 
on  bood  absolute,  except  for  overruling  necessity;  Bryan  v.  United  States,  53 
L.  R.  A.  218,  which  holds  po^lvtiaater  liable  on  bond  for  money  embezzled  by 
clerk  appointed  under  civil  service  rules;  Thomssen  v.  Hall  County,  57  L.  R.  A. 
303,  which  holds  county  treasurer  liable  on  bond  for  loss  of  money  by  bank 
failure;  Dreyer  v.  People,  58  L.  R.  A.  869,  which  holds  loss  of  public  funds  from 
failure  of  bank,  which  had  ceased  to  do  business,  to  carry  out  agreement  to 
pay  all  officer's  checks  to  unlimited  amount,  no  defense  to  indictment  for  failure 
of  treasurer  to  pay  over. 

Proflta  on  truiit  fund. 

Cited  in  Boston  &  C.  Smelting  Co.  v.  Reed,  23  Colo.  534,  48  Pac«  515,  holding 
one  retaining  portion  of  fund  under  injunction  accountable  for  profits. 

22  L.  R.  A.  453,  SPRATT  v.  LIVINGSTON,  32  Fla.  507,  14  So.  160. 

22  L.  R.  A.  460,  PENNSYLVANIA  R.  CO.  ▼.  GOODENOUGH,  55  N.  J.  L.  577, 
28  Atl.  3. 


Ifvaband    as    party    plaintiff. 

Followed  in  Anderson  v.  Rigg,  64  N.  J.  L.  409,  45  Atl.  782,  holding  husband 
proper  party  with  wife  in  action  for  seduction  of  wife's  daughter. 

Recovery  for  Injnries  to  ^rtfe. 

Cited  in  Consolidated  Traction  Co.  v.  Whelan,  60  N.  J.  L.  156,  37  Atl.  1106, 
holding  one  judgment  awarded  under  single  count  alleging  injury  to  wife  and 
loss  of  service  to  husband,  no  error. 

Cited  in  footnote  to  Roberts  v.  Detroit,  27  L.  R.  A.  572,  which  denies  right  to 
recover  against  city  for  loss  of  wife's  services  and  expense  incurred  by  her 
injury. 

Distinguished  in  Meyers  v.  Birch,  59  N.  J.  L.  240,  36  Atl.  95,  holding  hus- 
band's occupation  of  part  of  premises  no  defense  to  action  by  wife  for  injuries 
resulting  from  defective  grating. 

22  L.  R.  A.  465,  GREENWOOD  v.  BUTLER,  52  Kan.  424,  34  Pac.  967. 
Bflect  of  ehanse  in  iitatnte  or  Constitution  on  rentedy,  vested  rl^lits,  and 
pending  appeal. 

Followed  without  discussion  in  Moore  v.  Barstow,  52  Kan.  432,  34  Pac.  969; 
VVatkins  v.  Glenn,  55  Kan.  428,  40  Pac.  316,  and  Sheldon  v.  Pruessner,  52  Kan. 
594,  35  Pac.  204,  holding  redemption  act  not  applicable  to  mortgage  sale  made 
prior  to  enactment. 

Cited  in  Beverly  v.  Bamitz,  55  Kan.  488,  31  L.  R.  A.  81,  49  Am.  St.  Rep. 
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257,  42  Pac.  725,  sustaining  constitutiouality  of  act  providing  for  rederoplion 
from  foreclosure  sale  made  before  enactment;  Phelps-Bigelow  Windmill  Co  v. 
North  American  Trust  Co.  62  Kan.  535,  64  Pac.  63,  affirming  sale  of  property 
without  appraisement  after  repeal  of  appraisement  act,  to  satisfy  lien  perfected 
before  repeal;  Bluff  City  Lumber  Co.  v.  Bloom,  64  Ark.  495,  43  S. /W.  .W3, 
holding  vested  rights  under  mechanic's  lien  not  affected  by  act  curing  defective 
conveyance  for  nonjoinder  of  wife;  Cassard  v.  Tracy,  52  La.  Ann.  848,  49  L.  K. 
A.  277,  27  So.  368,  holding  it  duty  of  court  to  remand  appeal,  pending  at  adop- 
tion of  new  Constitution,  where  evidence  not  in  writing,  in  order  that  testimonT 
may  be  reduced  to  writing  on  second  trial,  in  accordance  with  its  provisions. 

Cited  in  footnotes  to  Second  Ward  Sav.  Bank  v.  Schranck,  39  L.  R.  A.  569, 
which  denies  right  to  change  remedy  on  existing  notes  and  on  warrants  of 
attorney;  Peninsular  Lead  A  Color  Works  v.  Union  Oil  A  Paint  Co.  42  L.  R.  A. 
331,  which  holds  statute  for  dissolution  of  attachment  by  assignment  for  cred- 
itors within  ten  days  void  as  to  contracts  made  when  right  of  attachment 
absolute;  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains  statute 
shortening  time  of  insurance  company's  immunity  from  suit,  w^ithout  extend- 
ing period  of  limitations;  Kirkman  v.  Bird,  58  L.  R.  A.  670,  w^hich  sustains  ai 
to  prior  obllglltions,  statute  exempting  wages  for  sixty  days  preceding  levy. 

22  L.  R.  A.  468,  SEGO  v.  STODDARD,  136  Ind.  297,  36  N.  E.  204. 

Followed  without  discussion  in  Sego  v.  State,  136  Ind.  700,  36  N.  E.  208. 

ESIectton   mmttem  —  Reqvtrementii  wm   to   marklnar  and   viie  of  ballots. 

Cited  in  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  669,  41  N.  E.  681,  sus- 
taining statute  requiring  use  of  official  ballots;  Kirkpatrick  v.  Deegans,  53 
W.  Va.  287,  44  S.  E.  465,  sustaining  act  requiring  identification  of  ballots  cast, 
by  signature  of  poll  clerk,  although  causing  rejection  of  small  number  of  good 
ballots. 

Cited  in  footnotes  to  Ellis  ex  rel.  Reynolds  v.  May,  25  L.  R.  A.  325,  which 
holds  reasonable,  requirement  of  oath  of  inability  to  read  before  allowing 
another  to  mark  ballot;  Todd  v.  Election  Comrs.  29  L.  R,  A.  330,  which  up- 
holds requirement  against  candidate  having  name  on  official  billot  more  than 
once,  although  some  may  be  unable  to  vote  for  all  candidates  of  their  party 
without  marking  ballot  more  than  once;  Parker  v.  Orr,  30  L.  R.  A.  227,  which 
holds  provision  as  to  marking  ballot  with  a  cross  not  mandatory. 

Cited  in  note   (47  L.  R.  A.  808,  823,  824,  839)   on  marking  official  ballot 

•—  "What  constitntes  "distinaratshinar  mark." 

Approved  in  Zeis  v.  Passwater,  142  Ind.  377,  41  N.  E.  796,  holaing  pencil 
mark  i  inch  wide  and  5/16  inch  long,  distinguishing  mark. 

Cited  in  Tombaugh  v.  Grogg,  156  Ind.  360,  59  N.  E.  1060,  holding  ballot 
containing  hea\'y  purple  daub  below  emblem  properly  rejected;  Whittam  v. 
Zahorik,  91  Iowa,  37,  51  Am.  St.  Rep.  317,  59  N-  W.  57,  declaring  void,  ballots 
containing  check  mark  and  word  "yes"  in  voting  spaces;  Church  v.  Walker,  10 
S.  D.  95,  72  N.  W.  101,  holding  cross  outside  voting  circle  renders  ballot  void; 
Taylor  v.  Bleakley,  55  Kan.  9,  28  L.  R.  A.  686,  49  Am.  St.  Rep.  233,  39  Pac 
1045,  and  Duvall  v.  Miller,  94  Md.  716,  51  Atl.  570,  holding  that  votes  uitb 
cross  partly  without  square  must  be  rejected;  Atty.  Gen.  ex  reL  Scott  v.  Glasir, 
102  Mich.  400,  61  N.  W.  648,  holding  ballots  containing  two  crosses  properlv 
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rejected;  Martin  v.  Miles,  4<;  Neb.  776,  65  N.  W.  889,  holding  that  absence  of 
crosp  indicating  voter's  choice  vitiates  ballot;  Van  Winkle  v.  Crabtree,  34  Or, 
471,  55  Pac.  831,  declaring  void,  ballot  marked  O.  K.  in  voting  space. 

Cited  in  footnotes  to  Tebbe  v.  Smith,  29  L.  R.  A.  673,  ae  to  what  constitutes 
distinguishing  mark  on  ballot;  Jennings  v.  Brown,  34  L.  R.  A.  45,  which  holds 
legality  of  ballot  not  destroyed  by  addition  of  party  name  after  candidate's 
name.  • 

Distinguished  in  Howser  v.  Pepper,  8  N.  D.  497,  79  N.  W.  1018,  holding  ballot 
not  vitiated  by  cross  in  square  and  at  head  of  column;  State  ex  rel.  Orr  v.  Faw- 
oett,  17  Wash.  206,  49  Pac.  346,  holding  ballots  having  cross  at  left,  instead  of 
right,  of  name  valid.  .      , 

Evidence  a«  to  InirallditT  of  luulots. 

Cited  in  Groff  v.  Clark,  146  Ind.  53,  44  N.  E.  803,  holding  rejection  of  evi- 
dence showing  invalidity  of  votes  cast  for  contestee,  who  received  majority, 
no  error. 

22  L.  R.  A.  472,  STATE  v.  MOORE,  113  N.  C.  697,  18  S.  E.  342. 
Validttr    of   rentrlctlve   stfttvteii. 

Cited  in  State  v.  Warren,  113  N.  C.  685,  18  S.  E.  498,  sustaining  statute 
prohibiting  use  of  profane  language  on  lands  of  mill  company. 

Distinguished  in  Crinkley  v.  Egerton,  113  N.  C.  449,  18  S.  E.  669,  holding 
that  contract  between  mortgagor  and  mortgagee  establishing  relation  of  land- 
lord and  tenant  till  payment  cannot  be  restricted  or  declared  void  by  statute. 
-^  Taxiniir  sales  of  oyatem  and  clanaii. 

Cited  in  Brooks  v.  Tripp,  135  N.  C.  160,  47  S.  E.  401,  sustaining  act  taxing 
all  clams  and  oysters  shipped  out  of  county. 

Cited  in  footnote  to  Com.  v.  Brown,  28  L.  R.  A.  110,  which  sustains  weekly 
tax  on  sales  of  oysters. 

'—  Taxtnip    oecnpations. 

Cited  in  State  v.  Carter,  129  N.  C.  561,  40  S.  E.  11,  declaring  unconstitutional, 
statute  imposing  license  tax  on  meat  business;  State  ew  rel.  Selliger  v.  O'Connor, 
5  N.  D.  630,  67  N.  W.  824,  declaring  void,  statute  taxing  persons  engaged  in  sell- 
ing by  sample,  goods  to  be  shipped  from  another  state;  WMIliams  v.  Fears,  110 
Ga.  592,  50  L.  R.  A.  689,  35  S.  E.  699;  State  v.  Napier,  63  S.  C.  69,  41  8.  E.  13; 
State  v.  Hunt;  129  N.  C.  688,  85  Am.  St.  Rep.  758,  40  S.  E.  216,--sustaining  stat- 
ute imposing  tax  on  agent  engaged  in  hiring  laborers  to  work  in  another  state. 

Cited  in  footnotes  to  Denver  City  R,  Co.  v.  Denver,  29  L.  R.  A.  608,  which 
liolds  privilege  tax  on  street  car  company  not  within  requirement  as  to  uniform- 
ity; Banta  v.  Chicago,  40  L.  R.  A.  611,  which  requires  uniformity  of  license  taxes 
on  occupations,  only  as  to  class  on  which  it  operates;  State  ex  rel.  Beek  v.  Wag- 
oner, 46  L.  R.  A.  442,  which  sustains  statute  requiring  commission  merchants 
handling  agricultural  products  to  procure  license;  Price  v.  People,  55  L.  R.  A. 
588,  which  sustains  license  fee  on  employment  agencies. 

Ltmtt   of  amount   of   llceniie   fee. 

Cited  in  footnote  to  Littlefield  v.  State,  28  L.  R.  A.  588,  which  limits  power 
to  license  sales  of  milk  to  regulatioi^  and  not  raising  of  revenue. 
Cited  in  note   (30  L.  R.  A.  428,  434)    on  limit  of  amount  of  license  fees. 
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22  L.  R.  A.  477,  HOPKINS  v.  BAKER  BROS.  78  Md.  363,  22  Atl.  477,  28  Atl 

284. 
Place    of   taxAtton. 

Cited  in  footnotes  to  Winkley  v.  Newton,  35  L.  R.  A.  756,  which  holds  iec 
stored  in  houses  taxable  to  nonresident  owner,  although  most  of  it  is  to  be  taken 
to  city  in  another  state;  Buck  v.  Miller,  37  L.  R.  A.  384,  which  holds  money 
and  securities '  retained  in  state  in  business  of  buying  and  selling  property,  tax- 
able there  though  owner  domiciled  elsewhere. 

Distinguished  in  Myers  v.  Baltimore  County,  83  Md.  387,  34  L.  R.  A.  311, 
footnote  p.  309,  55  Am.  St.  Rep.  349,  35  Atl.  144,  holding  that  average  amount 
of  live  stock  which  dealers  receive  each  week,  although  usually  sold  within  one 
day  after  delivery,  constitute  property  within  state  which  can  be  taxed. 

In    "vrlioiie    name    property    taxable. 

Cited  in  footnote  to  Minneapolis  &  N.  Elevator  Co.  v.  Traill  County,  50  L. 
R.  A.  267,  which 'sustains  statute  taxing  grain  in  elevators,  etc.,  in  proprietor's 
name. 

22  L.  R.  A.  481,  Re  HOLT,  56  Minn.  33,  45  Am.  St.  Rep.  434,  57  N.  W.  219. 
Conapetencjr   of   attesting    wvltneuea. 

Cited  in  Will  v.  Sisters  of  Order  of  St.  Benedict,  67  Minn.  337,  69  N.  W.  1090, 
holding  members  of  same  religious  order  competent  witnesses  to  will  devising 
property  to  order;  Re  Lyon,  96  Wis.  340,  65  Am.  St.  Rep.  52,  71  N.  W.  362, 
holding  wife  of  executor  a  competent  witness  to  will;  Gillia  v.  Gillis,  96  (^a. 
5,  30  L.  R.  A.  144,  51  Am.  St.  Rep.  121,  23  S.  E.  107,  holding  witness  signing  by 
mark,  competent;  Belledin  v.  Gooley,  157  Ind.  50,  60  N.  E.  706,  holding  wife 
of  beneficiary  not  incompetent  witness  to  will. 

22  L.  R.  A.  483,  QUEEN  INS.  CO.  v.  STATE,  86  Tex.  250,  24  S.  W.  397. 
Conabtnattons    or    contractu    in    restraint    of    trade. 

Cited  in  Texas  &  P.  Coal  Co.  v.  Lawson,  89  Tex.  401,  34  S.  W.  919,  holding 
agreement  of  lessor  of  land  leased  for  liquor  business,  to  prevent  anyone  else 
carrying  on  same  business  on  its  lands,  and  to  issue  checks  to  employees 
which  were  to  be  redeemed  by  lessee,  who  was  to  divide  profits  with  lessor,  void 
as  in  violation  of  statute  against  trusts;  Continental  Ins.  Co.  v.  Fire  Underwrit- 
ers, 67  Fed.  317,  holding  legal,  association  of  fire  underwriters  to  regulate  rates 
and  intercourse  with  other  companies;  ^Etna  Ins.  Co.  v.  Com.  106  Ky.  888, 
45  L.  R.  A.  361,  51  S.  W.  624,  holding  insurance  companies  not  within  act 
against  conspiracies  to  regulate  prices  of  "manufactured  property;"  Tanenbaum 
V.  New  York  F.  Ins.  Exchange,  33  Misc.  137,  68  N.  Y.  Supp.  342  holding  agree- 
ment by  fire  insurance  exchange  to  maintain  certain  rates,  and  to  pay  com- 
missions only  to  brokers  licensed  by  exchange,  not  void  as  in  restraint  of  trade; 
Gates  v.  Hooper,  90  Tex.  564,  39  S.  W.  1079,  sustaining  contract  of  merchant  to 
retire  from  mercantile  business  in  town  for  twelve  months. 

Cited  in  footnotes  to  People  v.  Sheldon,  23  L.  R.  A.  221,  which  holds  com- 
bination to  prevent  competition  in  prices  of  coal,  unlawful  conspiracy;  United 
States  V.  Trans-Missouri  Freight  Asso.  24  L.  R.  A.  73,  which  holds  legal,  asso- 
ciation of  railroad  companies  to  establish  and  maintain  reasonable  rates  and 
regulations;   United  States  v.  E.  C.  Knight  Co.  24  L.  R.  A.  428,  which  holdi 
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monopoly  not  involved  in  control  of  business  of  refining  and  selling  sugar; 
Herriman  v.  Menzies,  35  L.  R.  A.  318,  which  sustains  association  of  roaster 
stevedores,  fixing  minimum  prices  with  stipulation  against  unauthorized  dis- 
counts; Fuqua  v.  Pabst  Brewing  Co.  35  L.  R.  A.  241,  which  holds  that  con- 
tract not  to  sell  or  be  interested  in  any  beer  except  that  of  certain  company, 
which  in  turn  agrees  not  to  sell  beer  to  any  other  party  in  vicinity,  violates 
statute  against  illegal  combinations;  State  v.  Lancashire  F.  Ins.  Co.  45  L.  R. 
A.  348,  which  holds  combination  between  foreign  insurance  companies  to  fix 
rates  of  insurance  in  foreign  countries  not  subject  to  penalty;  Com.  v.  Grin- 
stead,  56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at  less  than 
specified  price  not  within  statute  for  suppression  of  conspiracies;  Brown  v. 
Jacobs  Pharmacy  Co.  57  L.  R.  A.  548,  which  sustains  right  to  injunction  against 
combination  of  merchants  to  prevent  sales  to  other  dealer,  unless  he  sells  at 
fixed  prices;  Cummings  v.  Union  Blue  Stone  Co.  52  L.  R.  A.  262,  which  holds 
void,  agreiement  by  persons  controlling  00  per  cent  of  sales  of  blue  stone,  to  sell 
through  common  agent  and  maintain  agreed  prices;  Ha  warden  v.  Youghiogheny 
&  L.  Coal  Co.  55  L.  R.  A.  828,  which  sustains  retail  coal  dealer's  right  of  ac- 
tion against  wholesalers  and  favored  retailers  combining  to  drive  other  re- 
tailers out  of  business;  State  ex  rel.  Crow  v.  Armour  Packing  Co.  61  L.  R.  A. 
464,  which  holds  unlawful  combination  to  fix  prices  shown  by  acts  of  competing 
dealers, — such  as  selling  at  fixed  price,  giving  notice  of  coming  advance  in  price 
which  always  follows  as  announced,  and  securing  concessions;  John  D.  Park  k 
Sons  Co.  V.  National  Wholesale  Druggists'  Asso,  62  L.  R.  A.  632,  which  holds 
plan  by  voluntary  association  of  druggists  selling  proprietary  medicines,  and 
adopted  by  manufacturers,  looking  toward  fixing  of  prices,  with  rebates  only 
to  those  who  maintain  such  price,  not  void  as  in  restraint  of  trade. 

Cited  in  notes  (48  L.  R.  A.  261)  on  legal  restrictions  on  department  stores; 
(64  L.  R.  A.  722,  736)  on  illegal  trusts  under  modern  anti-trust  laws. 

Distinguished  in  Fire  Ins.  Cos.  v.  State,  75  Miss.  39,  22  So.  99,  holding  in- 
surance companies  within  statute  prohibiting  illegal  combinations. 

<?oiistriictton   of  contract   or  statute. 

Cited  in  Betz  v.  Maier,  12  Tex.  Civ.  App.  220,  33  S.  W.  710,  holding  that  term 
"trade  or  profession"  embraces  business  of  life  insurance  agent  and  that  his 
iron  safe  is  exempt  from  attachment  as  a  "tool." 

statute*  tmpostnir  attorney'ii  fees  as  costs. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  53,  27  S.  W.  286,  and 
Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  660,  24  L.  R.  -A.  506,  26  S.  W.  982, 
sustaining  statute  providing  for  recovery  of  damages  and  attorney's  fees  in 
actions  on  insurance  policy. 

Oi^inar  effect  to  legislative  intent. 

Cited  in  Storrie  v.  Houston  City  Street  R.  Co.  92  Tex.  144,  44  L.  R.  A.  723, 
46  S.  W.  796,  holding  street  railway  company  within  general  procedure  pro- 
vided by  city  charter  for  enforcing  street  paving  assessment,  though  some 
of  the  provisions  strictly  applicable  to  abutting  property  only,  where  lia* 
bility  to  assessment  created  and  no  distinct  procedure  provided. 
L,  R.  A.  Au.— Vol.  III.— 35. 
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22  L.  R.  A.  496,  WELTON  v.  DICKSON,  38  Neb.  767,  41  Am.  St  Rep.  771, 

57   N.   W.  569. 
Condemnation   of  property   *nd   compensation   therefor. 

Cited  in  Paxton  &  H.  Irrigating  &  Land  Co.  v.  Farmers  &  M.  Irrig.  &  Land 
Co.  45  Neb.  894,  29  L.  R.  A.  856,  50  Am.  St.  Rep.  585,  64  N.  W.  343,  sus- 
taining act  authorizing  condemnation  of  land  for  irrigating  canal  purposes; 
Hodges  V.  Seward  County,  49  Neb.  668,  68  N.  W.  1027,  sustaining  injunction 
against  opening  public  road  over  private  premises  in  absence  of  provision  for 
compensation;  Propst  v.  Cass  County,  51  Neb.  739,  71  N.  W.  748,  holding  wife'* 
action  not  barred  by  husband's  waiver  of  damages  for  appropriation  of  her 
land  for  highway;  Great  Western  Natural  Gas  A  Oil  Co.  v.  Hawking,  30 
Ind.  App.  568,  66  N.  E.  765,  denying  right  to  condemn  property  for  pipe-line 
purposes  in  absence  of  proof  that  company  is  or  will  be  engaged  in  furnishing  gas 
to  public. 
"When  equitable  relief  proper. 

Cited  in  Kuhl  v.  Pierce  County,  44  Neb.  691,  62  N.  W.  1066,  holding  equitable 
relief  dependent  upon  absence  of  adequate  remedy  at  law;  Nebraska  Teleph.  Co. 
v.  Cornell,  58  Neb.  825,  80  N.  W.  43,  holding  invalidity  of  statute  insufficient  for 
injunctive  relief;  Carter  v.  Warner,  2  Herdman  (Neb.)  691,  89  N.  W.  747,  au- 
thorizing injunction  restraining  erection  of  fence  and  turning  of  hogs  upon  peti- 
tioner's pasture. 

22  L.  R.  A.  501,  McKENNON  v.  WINN,  1  Okla.  327,  33  Pac.  582. 
Adoption   mnd   effect   of   common  laiiv. 

Cited  in  Carter  v.  United  States,  1  Ind.  Terr.  352,  37  S.  W.  204,  holding  that 
one  may  be  indicted  for  offense  defined  by  common  law;  Arkansas  City  Bank  v. 
Swift,  57  Kan.  467,  46  Pac.  950,  holding  encumbrance  of  chattels  by  mortgage 
without  change  of  possession  prima  facie  void  at  common  law. 

Cited  in  footnotes  to  Campbell's  Appeal,  24  L.  R.  A.  607,  which  holdp  com- 
mon-law rule  for  excluding  from  inheritance  all  tracing  descent  from  uninherit«^i 
blood,  never  in  force  in  Connecticut;  Com.  v.  Lehigh  Valley  R.  Co.  27  L,  R,  A. 
231,  which  holds  that  common  law  of  state  may  include  practice  unknown  in 
England;  Kansas  City,  M.  &  B.  R.  Co.  v.  Smith,  27  L.  R.  A.  762,  which  holds 
that  common  law  of  England  should  not  always  be  applied  as  local  common 
law;  Gatton  v.  Chicago,  R.  I.  &  P.  R.  Co.  28  L.  R.  A.  556.  which  holds  interstate 
commerce  not  subject  to  common-law  regulations  as  to  discrimination  by  car- 
riers; Chilcott  V.  Hart,  35  L.  R.  A.  41,  which  authorizes  consideration  of  deci- 
sions after  time  of  James  I.  to  determine  what  constitutes  common  law;  Smith 
V.  Allen,  39  L.  R.  A.  82,  which  holds  vendors'  liens  not  adopted  as  part  of  com- 
mon law  of  Washington;  State  v.  Gillilan,  57  L.  R.  A.  426,  w^hich  denies  court"? 
power  to  require  sureties  for  good  Beliavior  of  one  convicted  of  statutory  or  com- 
mon-law misdemeanor;  Clayton  v.  Hallett,  59  L.  R.  A.  407,  which  holds  educa- 
tion and  preferment  of  orphans  a  public  charity  where  Stat.  43  Eliz.  chap.  4,  ia 
force. 
Jury    trial    in    qno    ^rarranto    proceedings* 

Cited  in  note  (24  L.  R.  A.  800)  on  right  to  jury  in  quo  warranto  proceeding?. 
Jnrifidiction     of     superior    over     inferior    conrts. 

Cited  in  note  (51  L.  R.  A.  35)  on  superintending  control  and  supervisory  juris- 
eviction  of  superior  over  inferior  or  subordinate  tribunal. 
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Sale  of  to-vvn  site  before  patent. 

Cited  in  Clawson  v.  Wallace,  16  Utah,  306,  52  Pac.  9,  holding  that  town-site 
claimant  in  possession  may  sell  equitable  interest  before  patent. 

22  L.  R.  A.  612,  CAJVIERONT  v.  MOUNT,  86  Wis.  477,  56  N.  W.  1094. 
Llobillty   for   false   representations   not   frandnlent. 

Cited  in  Boddy  v.  Henry,  113  Iowa,  468,  53  L.  R,  A.  773,  footnote  p.  769,  85 
N. 'W.  771,  denying  landowner's  liability  for  fraud  in  making  false  representa- 
tions as  to  quantity  of  land  under  belief  of  their  truth. 

Cited  in  footnotes  to  T>'ler  v.  Moody,  54  L,  R.  A.  417,  which  denies  necessity  of 
alleging  knowledge  of  falsity  of  warranty  of  safety  of  acetylene  gas  machine  in 
action  for  breach;  H.  W.  Williams  Transp.  Line  v.  Darius  Cole  Transp.  Co.  56 
J  J.  R.  A.  939,  which  denies  right  zo  rely  on  false  representations  which  are  not 
fraudulent  as  to  speed  of  steamboat,  if  warranty  as  to  speed  inserted  in  contract. 

Order    grrantlny    nefv    trial. 

Cited  in  Wilson  v.  Eau  Claire,  89  Wis.  49,  61  N.  W.  290,  holding  it  error  to 
grant  new  trial  without  imposing  costs  on  moving  party;  Mills  v.  Conley,  110 
Wis.  531,  86  N.  W.  203,  holding  order  granting  new  trial  without  stating  reasons 
raises  presumption  of  finding  contrary  to  evidence;  Park  v.  Electric  Thermostat 
Co.  75  Minn.  360,  77  N.  W.  988,  holding  refusal  to  impose  costs  as  condition  for 
new  trial,  no  error. 

22  L.  R,  A.  515,  VIGO  COUNTY  v.  DAVIS,  136  Ind.  503,  36  N.  E.  141. 
Construction  of  decisions  as  Jndicial  or  administrative,  from  frhich  ap- 
peal   lies. 

Cited  in  Terre  Haute  v.  Mack,  139  Ind.  110,  38  N.  E..468,  holding  assessment 
of  nonbordering  lot  for  improvements  will  be  enjoined,  since  no  appeal  lies  from 
decision  of  council;  Potts  v.  Bennett,  140  Ind.  77,  39  N.  E.  518,  dismissing  appeal 
from  order  to  pay  insurance  purchased  by  county  commissioners  for  county  prop- 
erty; Huntington  County  v.  Heaston,  144  Ind.  588,  55  Am.  St.  Rep.  192,  41  N. 
E.  457,  h61ding  allowance  of  claim  against  county,  administrative  act  not  con- 
clusive as  judicial  determination;  Jackson  County  v.  State,  147  Ind.  494,  46  N. 
E.  908,  holding  statute  authorizing  action  against  commissioners  to  compel  re- 
moval of  county  seat  impliedly  denies  right  of  appeal  from  their  determination; 
Switzerland  County  v.  Reeves,  148  Ind.  471,  46  N.  E.  995,  holding  statute  pro- 
viding for  construction  of  free  gravel  roads  confers  judicial  power  upon  commis- 
sioners from  whose  decision  no  appeal  lies;  Owen  County  v.  Spangler,  169  Ind. 
582,  65  N.  E.  743,  holding  that  appeal  lies  from  judicial  decision  of  board  of 
coimty  commissioners  relating  to  improvement  of  highways;  Camahan  v.  State, 
155  Ind.  159,  57  N.  E.  717,  holding  expediency  of  changing  schoolhouse  site  to  be 
determined  by  superintendent,  and  whether  facts  warrant  change  open  to  investi- 
gation by  court;  Monroe  County  v.  Conner,  155  Ind.  493,  58  N.  E.  828,  holding 
that  appeal  lies  from  decision  of  commissioners  with  reference  to  contract  for 
free  gravel  roads;  Dillon  v.  Whatcom  County,  12  Wash.  399,  41  Pac.  174,  holding 
courts  powerless  to  review  conclusionfi  of  commissioners  as  to  necessity  of  more 
assistance  in  county  officers. 
Appeal  from  decision  of  conrt  of  last  resort. 

Cited  in  Newman  v.  Gates,  150  Ind.  63,  49  N.  E.  826,  dismissing  petition  for  re- 
view of  decision  of  court  of  last  resort. 
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Statute  proTldtnnr   for  removal  of  county  seat   -vvithoiit   notice. 

Cited  in  Mode  v.  Beaaley,  143  Ind.  317,  42  X.  E.  727,  holding  statute  providing 
for  relocation  of  county  seat  without  notice  of  removal,  valid,  as  contemplating 
administrative  act  only. 

Coniitrnction   of   word   '*majr." 

Cited  in  People's  Nat.  Bank  v.  Ayer,  24  Ind.  App.  217,  56  N".  E.  267.  construin? 
word  "may"  in  ordinary  meaning  and  as  vesting  discretion,  under  statute  pro- 
viding that  "assessments  mdy  be  made    .    ,     .    for  sewer  improvements." 

Administrator   as    plaintiff    In    nearllffence    mult. 

Cited  in  Boyd  v.  Brazil  Block  Coal  Co.  25  Ind.  App.  161,  50  X.  E.  368,  holdin? 
administrator  not  proper  party  to  sue  for  death  of  employee  of  mine  by  negli 
gence. 

22  .L.  R.  A.  527,  HAMILTON  v.  DWELLING  HOUSE  INS.  CO.  98  Mich.  535, 57 

N.  W.  735. 
''Unconditional   o-v^'nership"   fvlthln   Insurance   policy. 

Cited  in  Loventhal  v.  Home  Ins.  Co.  112  Ala.  119,  33  L.  R.  A.  262,  footnote  p. 
258,  57  Am.  St.  Rep.  17,  20  So.  419,  holding  vendee  in  possession  under  contract 
of  purchase,  with  vendor's  bond  to  make  title  good  on  full  payment,  uncondi- 
tional owner;  Phenix  Ins.  Co.  v.  Caldwell,  187  111.  80,  58  X.  E.  314,  Affirming  v 
111.  App.  108,  holding  delivery  of  bond  for  deed  not  sale  vitiating  insurance  pol- 
icy, as  in  violation  of  unconditional  ownership  clause. 

Cited  in  footnotes  to  Southern  In.s.  Co.  v.  Estes,  62  L.  R.  A.  915,  which  hol.h 
policy  not  avoided  by  existence  of  vendor's  lien,  nor  institution  of  foreclo>iirt' 
proceedings,  as  violating  unconditional  ownership  clause;  Steinmeyer  v.  Stein- 
meyer,  59  L.  R.  A.  319,  w^hich  holds  entry  of  judgment  setting  aside  voluntary 
deed  not  change  grantee's  ownership. 

Effect  of  aarent's  knotTledgre  on  company's  liability. 

Cited  in  Strause  v.  Palatine  Ins.  Co.  128  N.  C.  05,  38  S.  E.  256,  holding  that 
receipt  of  premium  with  knowledge  by  insurance  agent  of  nature  interest  of  in- 
sured in  property  bars  defense  of  unconditional  ownership. 

Cited  in  footnote  to  Home  Ins.  Co.  v.  ^Mendenhall,  36  L.  R.  A.  374,  which  holds 
notice  to  insurance  agent  of  material  facts  is  notice  to  company. 

22  L.  R.  A.  530,  NORFOLK  &  W.  R.  CO.  v.  ADAMS,  90  Va.  393,  44  Am.  St.  Rep 

916,  18  S.  E.  673. 
Carrier's   rifrht    to    "demnrragre." 

Cited  in  Pennsylvania  R.  Co.  v.  Midvale  Steel  Co.  201  Pa.  629,  83  Am.  St.  Rep 
836,  51  Atl.  313,  sustaining  carrier's  right  of  demurrage;  Dixon  v.  Central  R. 
Co.  110  Ga.  186,  35  So.  369,  and  New  Orleans  &  N.  E.  R.  Co.  v.  George,  82  Mi<5 
725,  35  So.  193,  holding  that  carrier  has  lien  on  freight  for  detention  of  car«: 
Darlington  v.  Missouri  P.  R.  Co.  99  Mo.  App.  14,  72  S.  W.  122,  and  Sciiumacher 
V.  Chicago  &  N.  W.  R.  Co.  207  111.  212,  69  N.  E.  825,  Affirming  108  111.  App.  .V2t 
holding  railroad  company  which  is  compelled  by  law  to  provide  prompt  service 
entitled  to  storage  charges  after  allowing  consignee  reasonable  time  to  unload. 

Cited  in  footnote  to  Kentucky  Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co.  36  L.  R. 
A.  850,  which  upholds  right  of  car  service  association  to  affix  reasonable  charge 
for  detention  of  cars. 
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22  L.  R.  A.  536,  CASE  v.  MIXOT,  158  Mass.  577,  33  N.  E.  700. 
Rllirhts  Implied  In  grwiuiu  and  leaiieii. 

Cited  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  326,  29  L.  R.  A.  503,  41  N. 
E.  441,  holding  that  deed  of  mill  site  with  water  privileges  includes  benefits  from 
reservoir  dam;  Cummings  v.  Perry,  169  Mass.  155,  38  L.  R.  A.  151,  47  N.  E.  618, 
holding  that  lease  of  rooms  in  basement  confers  no  implied  right  to  use  basement 
elevator. 

Cited  in  footnote  to  Landell  v.  Hamilton,  34  L.  R.  A.  227,  which  holds  cov- 
enant as  to  height  of  building  attached  to  "house"  on  lot  conveyed  not  restricted 
to  existing  building. 

——As    to   liffbt    and    atr. 

Cited  in  Robinson  v.  Clapp,  65  Conn.  393,  20  L.  R.  A.  591,  32  Atl.  939,  foot- 
note p.  582,  den34ng  implied  right  to  easement  of  light  and  air  on  purchase  of 
land  40  feet  wide,  with  building  11  feet  from  boundary. 

Cited  in  footnotes  to  Keating  v.  Springer,  22  L.  R.  A.  544,  which  holds  that 
execution  of  lease  of  building  does  not  imply  that  landlord  will  refrain  from  ob- 
structing tenant's  windows  by  building  on  adjoining  lot;  Barrows  v.  Sycamore, 
25  L.  R.  A.  535,  which  holds  allegation  that  water  tower  in  street  cuts  oflF  light 
to  building,  sufficient;  Kennedy  v.  Bumap,  40  L.  R.  A.  470,  which  holds  easement 
of  light  and  air  does  not  pass  by  implication  on  conveyance  of  building  with  win- 
dows looking  over  vacant  lot;  Baker  v.  Willard,  40  L.  R.  A.  754,  which  holds  that 
conveyance  of  passage  on  foot  over  space  not  less  than  S^j  feet  wide  does  not 
include  right  to  have  passage  kept  open  to  sky. 
Alintter'ii  easenientii  of  Itarht  and  atr. 

Cited  in  footnotes  to  Townscnd  v.  Epstein,  52  L.  R.  A.  409  which  sustains 
abutter's  right  to  relief  against  diminution  of  light  and  air  by  bridge  over  street; 
First  Xat.  Bank  v.  Tyson,  59  L.  R.  A.  399  which  sustains  right  of  injunction 
against  pillars  in  street  in  front  of  adjoining  lot,  obstructing  light  and  air  from 
street. 

RlKht    to    damaareii    after    enre    of    defect. 

Cited  in  Lexington  Print  Works  v.  Canton,  171  Mass.  416,  50  N.  E.  931,  sus- 
taining right  to  damages  suffered  till  filing  of  bill,  although  defect  subsequently 
cured. 
RlKbt   of  nonabnttinsT   ofvner   to   enjoin   condemnation. 

Cited  in  Manson  v.  South  Bound  R.  Co.  64  S.  C.  124,  41  S.  E.  832,  denying 
right  of  those  owning  nonabutting  property  to  enjoin  condemnation  of  park  for 
railroad  purposes. 

Proof  of  anthority. 

Cited  in  Kansas  Invest.  Co.  v.  Carter.  160  Mass.  430,  36  N.  E.  63,  holding  proof 
of  owner's  consent  to  erection  of  building,  and  knowledge  of  action  thereunder, 
sufficient  evidence  of  authority  to  construct  building. 

L.iablllty    of    landlord. 

Cited  in  notes  (23  L.  R.  A.  158)  on  liability  of  landlord  as  to  condition  of  part 
of  premises  not  controlled  by  tenant;  (26  L.  R.  A.  201)  on  landlord's  liability 
to  third  person  for  condition  of  premises  in  possession  of  tenant. 

Malicions   erection   of  fence. 

Cited  in  note   (40  L.  R.  A.  177)   on  liability  for  malicious  erection  of  fence. 
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Equity    JarlMdlction. 

Cited  in  State  v.  Sunapee  Dam  Co.  72  N.  H.  122,  56  Atl.  899,  ftnd  Rugg  t. 
Rohrbnch,  110  111.  App.  634,  holding  that  when  equity  has  jurisdiction  to  grant 
injunction  it  may  decide  all  issues  and  give  full  relief. 

22  L.  R.  A.  644,  KEATING  v.  SPRIXGER,  146  ni.  481,  37  Am.  St.  Rep.  173, 

34  X.  E.  805. 
Rlgrht  to  easement  of  llfirht  and  air. 

Cited  in  Saratoga  European  Hotel  &  Restaurant  Co.  r.  Mossier,  76  111.  App. 
C93,  sustaining  injunction  against  obstructing  show  window;  Kotz  v.  Illinois  C. 
R.  Co.  188  111.  583,  59  N.  E.  240,  denying  damages  for  loss  of  light  and  air  re- 
sulting from  elevation  of  railroad  tracks;  Bailey  v.  Gray,  53  S.  C.  515,  31  S.  E. 
364,  holding  that  unobstructed  passage  of  light  and  air  cannot  be  acquired  bv 
prescription. 

Cited  in  note  (22  L.  R.  A.  540)  on  American  law  as  to  easements  of  light,  air, 
and  prospect.  ' 

Breacli    of   covenant    of   quiet    enjoyment. 

Cited  in  Boyer  v.  Commercial  Bldg.  Invest.  Co.  110  Iowa,  496,  81  N.  W.  720. 
sustaining  tenant's  right  to  damages  for  breach  of  covenant  of  quiet  enjoyment 
by  landlord's  operation  of  boilers  in  basement,  rendering  floors  warm  and  un- 
comfortable and  atmosphere  unhealthy. 

Tenant**    liability    for    rent. 

Cited  in  Humphreville  v.  Bil linger,  62  111.  App.  127,  holding  tenant  liable  for 
rent  by  retaining  premises  after  construction  of  staircase  which  cut  off  some  light 
and  air;  Kistler  v.  Wilson,  77  111.  App.  154,  holding  landlord's  consent  to  erec- 
tion of  elevated  road  not  constructive  eviction;  Leiferman  v.  Osten,  167  111.  101, 
39  L.  R.  A.  158,  47  N.  E.  203,  Affirming  64  111.  App.  579,  holding  tenant  charge- 
able with  rent  by  retaining  possession  after  constructive  eviction;  McMullen  v. 
Moffitt,  68  111.  App.  163,  holding  loss  of  light  and  air  by  construction  of  build- 
ing joining  leased  building  by  party  wall,  no  defense  to  action  for  rent;  Barrett 
V.  Boddie,  158  111.  484,  49  Am.  St.  Rep.  172,  42  N.  E.  143,  denying  that  obstruc- 
tion to  chimney  relieves  tenant  from  payment  of  rent,  under  lease  containing 
covenant  to  repair. 

Coanterclalm    to    action    for    rent. 

Cited  in  Dietrich  v.  Ely,  11  C.  C.  A.  268,  24  U.  S.  App.  21,  63  Fed.  414,  holding 
damages  for  malicious  prosecution  not  counterclaim  in  action  for  rent. 

Questions  of  la-vr  raised  on  appeal. 

Cited  in  Bour  v.  Chicago  &  W.  Coal  Co.  87  111.  App.  593,  holding  that  absenw 
of  questions  of  law  submitted  to  lower  court  presents  no  question  of  law  on 
appeal. 

22  L.  R.  A.  548,  STATE  ex  rel.  MORRIS  v.  WRIGHTSOX,  56  N.  J.  L.  126,  2S 
Atl.  56. 

Statutes  -vrlilcli  deprive  erovernor  of  po-vrer  of  appointment. 

Cited  in  Johnson  v.  State,  59  X.  J.  L.  538,  38  L.  R.  A.  374,  37  Atl.  949,  declar- 
ing void,  statute  depriving  governor  of  power  to  appoint  judges,  by  changing 
name  of  court  without  changing  jurisdiction. 
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>'— 'Relating    to    election    matters. 

Cited  in  Bott  v.  Secretary  of  State,  62  N.  J.  L.  126,  40  Atl.  740,  holding  ballot 
requiring  voter  to  vote  one  of  two  ways  on  three  constitutional  amendments  does 
not  contravene  provision  as  to  separate  submission;  McArdle  v.  Jersey  City,  66 
X.  J.  L.  596,  88  Am.  St.  Rep.  496,  49  Atl.  1013,  declaring  void,  act  creating  excise 
board,  two  members  to  be  chosen  annually,  no  ballot  containing  more  than  one 
name;  State  ex  rel.  Guerguin  v.  McAlister,  88  Tex.  286,  28  L.  R.  A.  625,  foot- 
note p.  523,  31  S.  W.  187,  sustaining  statute  authorizing  each  ward  to  elect  one 
alderman;  Smith  v.  Wanser,  68  X.  J.  L.  253,  52  Atl.  309,  denying  right  of  legis- 
lature to  provide  that  other  persons  shall  vote  in  election  of  brigadier -generals, 
"when  Constitution  gives  exclusive  right  to  field  officers. 

Cited  in  notes  (25  L.  R.  A.  485)  on  how  far  right  to  vote  is  absolute;  (33  L. 
R.  A.  142)  on  statutes  restricting  vote  of  elector  to  less  than  all  when  several  offi- 
cers are  to  be  chosen  for  same  office. 

— -  RelatinflT     to     apportionment. 

Cited  in  State,  Wood,  Prosecutor,  v.  Atlantic  City,  56  X.  J.  L.  234,  28  Atl.  427, 
holding  statute  authorizing  cities  divided  into  wards,  to  subdivide,  not  confined 
to  cities  divided  before  passage  of  act;  People  ex  rel.  Mooney  v.  Hutchinson,  172 
111.  496,  40  L.  R,  A.  772,  50  X.  E.  599,  declaring  void,  apportionment  act  passed 
before  expiration  of  time  required  by  Constitution;  Harmison  v.  Ballot  Comrs. 
45  W.  Va.  180,  42  L.  R.  A.  592,  31  S.  E.  394,  holding  that  courts  may  declare 
void,  act  apportioning  delegate  districts;  Fesler  v.  Brayton,  145  Ind.  91,  32  L. 
R.  A.  585,  44  X.  E.  37  (dissenting  opinion),  majority  refusing  to  enjoin  proceed- 
ing to  election  under  only  apportionment  act  not  repealed  or  adjudged  invalid. 

Cited  in  footnotes  to  Fletcher  v.  Tuttle,  26  L.  R,  A.  143,  which  denies  right  to 
enjoin  giving  of  election  notices  on  ground  that  apportionment  unconstitutional ; 
People  €0!  rel.  Henderson  v.  Westchester  County,  30  L.  R.  A.  74,  which  holds  that 
annexation  of  part  of  other  county  to  Xew  York  county  for  municipal  purposes 
leaves  annexed  territory  in  other  county  for  purpose  of  senate  or  assembly  dis- 
tricts; Denny  v.  State,  31  L.  R.  A.  726,  which  denies  right  to  create  double  dis- 
tricts so  as  to  give  counties  having  less  than  population  for  one  senator  or  repre- 
sentative a  voice  in  electing  more  than  one. 

—«.  Affected    hy    cniitom. 

Cited  in  State,  Suburban  Electric  Co.,  Prosecutor,  v.  Elizabeth,  69  X.  J.  L. 
137,  30  Atl.  673,  holding  custom  at  variance  with  meaning  of  statute  not  sustain- 
able as  its  construction;  State  ex  rel.  Kenny  v.  Hudspeth,  59  X.  J.  L.  633,  37 
Atl,  67,  holding  legislature  has  po\>er  to  reduce  number  of  judges  under  long- 
continued  construction  of  Constitution;  Virtue  v.  Essex  County,  67  X.  J.  L.  146, 
50  Atl.  360,  holding  long-continued  recognition  by  various  sheriffs,  of  right  of 
board  of  freeholders  to  control  jail,  will  not  warrant  legislature  in  giving  board 
statutory  authority  contrary  to  Constitution. 

Street    rall^ray    company    a«    transportation    company^. 

Cited  in  Railroad  Comrs.  v.  Market  Street  R.  Co.  132  Cal.  689,  64  Pac.  1065 
(dissenting  opinion),  majority  holding  street  railway  company  not  transporta- 
tion company. 

injunction  airalnst  payment  of  ezpennes  of  nnanthorlsed  election. 

Cited  in  Bates  v.  Xome,  1  Alaska,  213,  sustaining  taxpayer's  right  to  enjoin 
pa3'ment  from  public  funds  of  expenses  of  unauthorized  election. 
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22  L.  R.  A.  561,  GIBSON  v.  HUNTINGTON,  38  W.  Va.  177,  45  Am.  St.  R^p. 

853,  18  S.  E.  447. 
Manlcipal   corporation's    liability    for    negrlifrence   and   costs. 

Kxplained  in  Yeager  v.  Bluefield,  40  W.  Va.  487,  21  S.  E.  752,  holding  munici- 
pal corporation  not  insurer  against  accidents  in  streets. 

Cited  in  Arthur  v.  Charleston,  61  W.  Va.  134,  41  S.  E.  171,  holding  it  U>  be 
positive  duty  of  city  to  keep  streets  free  from  obstructions;  Charleston  v.  Seller, 
45  W.  Va.  48,  40  S.  E.  152,  holding  municipal  corporations  not  liable  for  costs  in 
prosecution  for  violation  of  city  ordinance. 

Cited  in  footnotes  to  Jackson  v.  Greenville,  27  L.  R.  A.  527,  which  denies  re- 
covery for  injury  by  defects,  to  man  playing  with  dog  on  sidewalk;  Rhobidas  v. 
Concord,  51  L.  R.  A.  381,  which  sustains  city's  liability  for  failure  to  furnish 
servant  reasonably  safe  place  to  work;  Teagar  v.  Flemingsburg,  53  L.  R.  A.  792. 
which  holds  mere  building  of  step  in  sidewalk  not  negligence  rendering  city  liable 
for  injury  to  pedestrians;  Nicholson  v.  Detroit,  56  L.  R.  A.  601,  which  denies 
city's  liability  for  death  of  unwarned  employee  from  smallpox  contracted  in  tear- 
ing down  smallpox  hospital;  Colwell  v.  VVaterbury,  57  L.  R.  A.  218,  which  denies 
city's  liability  for  injury  to  employee  through  defect  in  machine  for  crushing 
stone  for  highways;  Hall  v.  Conoord,  58  L.  R.  A.  455,  which  denies  city's  liabil- 
ity for  negligent  management  of  steam  roller  in  repairing  city  street  under  super- 
vision of  state  superintendent;  Dudley  v.  Flemingsburg,  60  L.  R.  A.  575,  which 
denies  city's  liability  for  injuries  by  failure  to  prevent  coasting  in  streets. 
Liability  for  Injury  to  children. 

Cited  in  Busse  v.  Rogers,  64  L.  R.  A.  183,  holding  one  who  piles  lumber  in  stre<?t 
in  unstable  manner  liable  for  injuries  caused  by  its  fall  upon  child  who  attempts 
to  climb  on  pile. 

Cited  in  footnote  to  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  which  denies 
railroad  company's  liability  for  death  of  child  by  fall  upon  him  of  pile  of  cross- 
ties  in  unused  portion  of  street. 
—  Of    ntnnlclpal    corporation. 

Cited  in  Ritz  v.  Wheeling,  45  W.  Va.  265,  43  L.  R.  A.  151,  31  S.  E.  993,  denyinp 
city's  liability  for  death  of  child  drowned  w^hile  trespassing,  by  falling  into  reser- 
voir which  supplied  city;  District  of  Columbia  v.  Boswell,  6  App.  D.  C.  420. 
holding  municipal  corporation  liable  for  defects  in  sidewalk,  injuring  children 
playing  thereon;  Omaha  v.  Richards,  49  Neb.  249,  68  N.  W.  528,  holding  city 
liable  for  death  of  boy  by  drowning  in  water  accumulated  by  city's  negligenct 
in  grading  street;  Straub  v.  St.  Louis,  175  Mo.  421,  75  S.  VV.  100,  holding  city 
liable  to  boy  who  was  playing  in  street  and  injured  by  old  counter  falling  upon 
him,  which  had  been  placed  in  street  by  merchant  and  marked  "for  sale." 

Cited  in  footnote  to  McFadden  v.  Jewell,  60  L.  R.  A.  402,  which  denies  city's 
liability  for  injury  to  child  by  negligence  of  one  employed  to  clear  alley  of  weeds. 
"Wlien  negrllflrenc^  question  of  fact. 

Cited  in  Steube  v.  Christopher  &  S.  Architectural  Iron  &  Foundry  Co.  85  Mo. 
App.  650,  holding  that  question  for  jury  arises  when  facts  create  reasonable  doubt 
as  to  negligence. 

22  L.  R.  A.  565,  GUSTAFSON  v.  HAMM,  56  Minn.  334,  57  N.  W.  1054. 
RlKbts  of  public  In  ItlsrhTray. 

Cited  in  footnotes  to  Lockwood  v.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies 
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city's  power  to  authorize  steam  railroad  to  locate  in  narrow  highway  devoted  to 
wholesale  business;  Eddy  v.  Granger,  28  L.  R.  A.  517,  which  denies  power  of 
city  to  give  vested  right  to  maintain  private  drain  in  highway;  Chicago  G.  W. 
R.  Co.  V.  First  M.  E.  Church,  50  L.  R.  A.  488,  which  holds  water  tank  in  street, 
and  station  at  which  bells  constantly  rung  and  whistles  blown  within  few  rods  of 
church,  nuisance. 

22  L.  R.  A.  570,  STATE  ex  rel,  RAILROAD  COMMISSION  v.  WESTERN  U. 

TELEG.  CO.  113  N.  C.  213,  18  S.  E.  389. 
liVho    enffiiared    In    Interstate    commerce. 

Cited  in  I^avell  v.  Western  U.  Teleg.  Co.  116  N.  C.  220,  27  L.  R.  A.  843,  47 
Am.  St.  Rep.  798.  21  S.  E.  391,  and  Western  U.  Teleg.  Co.  v.  Reynolds,  100  Va. 
465,  93  Am.  St.  Rep.  971,  41  S.  E.  856,  holding  company  transmitting  message 
over  line  which  passes  through  another  state  en  route,  when  it  has  one  wholly 
within  same  state,  not  engaged  in  interstate  commerce;  Kansas  City  S.  R.  Co.* 
V.  Railroad  Comrs.  106  Fed.  359,  denying  state's  authority  to  regulate  freight 
rates  between  points  in  state,  when  line  extends  partly  through  another  state. 

Distinguished  in  Hanley  v.  Kansas  City  Southern  R.  Co.  187  U.  S.  621,  47  L. 
ed.  336,  23  Sup.  Ct.  Rep.  214,  holding  that  company  transporting  goods  on 
through  bill  of  lading  between  two  points  in  same  state,  over  line  116  miles  long, 
64  miles  of  which  extends  through  another  state,  is  engaged  in  interstate  com- 
merce. 

Leirialatlve    po-vrer    to    fix    ratea    and    prices. 

Cited  in  note    (33  L.  R.  A.   181)    on  legislative  power  to  fix  tolls,  rates,  or 
prices. 
Corporate    taxation. 

Cited  in  note  (60  L.  R.  A.  646)  on  corporate  taxation  and  the  commerce  clause. 
Police    reirnlatlon    of    electric    companies. 

Cited  in  note  (31  L.  R.  A.  807)   on  police  regulation  of  electric  companies. 
Character  and   poipven   of   railroad    commlsaion. 

Cited  in  State  ex  rel.  Caldwell  v.  Wilson,  121  N.  C.  474,  61  Am.  St.  Rep.  672, 
28  S.  E.  554  (dissenting  opinion),  majority  defining  railroad  commission  as  ad- 
ministrative not  judicial,  court;  State  ex  rel.  Pate  v.  Wilmington  k  W.  R.  Co. 
122  N.  C.  880,  29  S.  E.  334,  holding  violations  of  railroad  commissioner's  orders 
enforceable  in  supreme  court. 

Vttlldity   of  act   anthorlslnir  relnaue   of  stock. 

Cited  in  Hendon  v.  North  Carolina  R.  Co.  125  X.  C.  128,  34  S.  E.  227,  sustaining 
act  relating  to  reissue  of  stock  to  supply  lost  certificates. 

Amendment  of  proceedlnars   to  confer  Jurisdiction. 

Cited  in  McLean  v.  Breece.  113  X.  C.  393,  18  S.  E.  694,  holding  that  proceed- 
ing brought  in  wrong  court  may  ^>e  amended  by  court  to  give  jurisdiction. 

22  L.  R.  A.  573,  EXEWOLD  v.  OLSEX,  39  Xeb.  59,  42  Am.  St.  Rep.  557,  57  N. 
W\  705. 

Service    of    process   and    vraltrer    of    defects.  * 

Cited  in  Scarborough  v.  Myrick,  47  Xeb.  801,  66  N.  W.  867,  holding  that  filing 
answer  to  merits  waives  defect  in  name;  Slingluff  v.  Gainer,  49  W.  Va.  9,  37  S. 
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E.  771,  holding  that  full  name  should  be  used  in  judicial  process;  Newman  v. 
Greeley  State  Bank,  92  III.  App.  642,  holding  failure  to  leave  summons  at  defend- 
ant's place  of  residence  insufficient  to  confer  jurisdiction. 

Revival    of    Judinnent. 

Cited  in  Wittstruck  v.  Temple,  58  Neb.  19,  78  N.  W.  456,  holding  lack  of  juris- 
diction good  defense  to  proceeding  to  revive  dormant  judgment;  Stover  v.  Stark. 

61  Neb.  376,  87  Am.  St.  Rep.  460,  85  N.  W.  286,  holding  that  questions  involved 
prior  to  proceedings  to  receive  judgment  become  re«  judicata. 

Cited  in  footnote  to  Lyon  v.  Cleveland,  30  L.  R.  A.  400,  which  holds  revival 
of  judgment  effective  as  against  grantee  of  debtor  in  deed  made  after  judgment, 
but  before  revival. 

22  L.  R.  A.  575,  CHENERY  v.  FITCHBURG  R.  CO.  160  Mass.  211,  35  N.  E.  554. 
buty    to    licensee    or    trespasser. 

Cited  in  Lorenzo  v.  Wirth,  170  Mass.  600,  40  L.  R.  A.  348,  49  N.  E.  1010. 
denying  owner's  liability  to  foreigner  injured  by  stepping  into  coal  hole  located 
2  feet  from  street  line;  Palmer  v.  Gordon,  173  Mass.  411,  73  Am.  St.  Rep.  302. 
53  N.  E.  909,  affirming  recovery  for  injuries  resulting  from  contract  with  boiling 
water  thrown  to  frighten  boy  from  house;  Quigley  v.  Clough,  173  Mass.  430,  45 
L.  R.  A.  501,  73  Am.  St.  Rep.  303,  53  N.  E.  884,  denying  liability  to  one  injured 
on  barb  wire  fence  erected  to  prevent  pedestrians  crossing  lawn;  Riley  v.  Harris, 
177  Mass.  164,  68  N.  E.  584,  affirming  visitor's  recovery  for  injuries  from  bite  of 
dog  received  when  approaching  house  from  back  way. 

Distinguished  in  O'Brien  v.  Hudner,  182  Mass.  383,  65  N.  E.  788,  holding  eight- 
year-old  child  standing  in  gutter  not  trespasser  rendering  driver  liable  to  her 
only  for  wilful  injury. 

——  Of  railroad   contpanT-. 

Cited  in  Brayden  v.  New  York,  N.  H.  &  H.  R.  Co.  172  Mass.  226,  51  N.  E. 
1081,  denying  company's  liability  to  one  who  crawled  through  railroad  fence  and 
received  injury  on  tracks;  B}Tnes  v.  Boston  &  M.  R.  Ca  181  Mass.  324,  63  N.  E. 
897,  holding  failure  to  erect  fence  about  freight  yard  not  n^ligence  allowing 
licensee  to  recover  for  injuries;  Cederson  v.  Oregon  R.  &  Nav.  Co.  38  Or.  360, 

62  Pac.  637,  affirming  recovery  for  injuries  inflicted  by  derailment  of  train,  upon 
one  traveling  on  private  road  on  right  oif  way;  Jelinski  v.  Belt  R.  Co.  86  111. 
App.  539,  denying  trespasser's  right  to  recover  for  injuries  received  in  freight 
.yard;  Mills  v.  New  York  C.  &  H.  R.  R.  Co.  5  App.  Div.  19,  39  N.  Y.  Supp.  280, 
denying  recovery  to  one  alighting  from  train  stopping  for  water,  Who,  while  walk- 
ing track,  was  struck  by  train  coming  from  other  direction. 

Cited  in  footnotes  to  Pennsylvania  R.  Co.  v.  Hammill,  24  L.  R.  A.  531,  which 
holds  duty  owed  to  one  using  footway  alongside  railroad  bridge  in  accordance 
with  recognized  custom;  Thomas  v.  Chicago,  M.  &  St.  P.  R.  Co.  39  L.  R,  A.  399, 
which  holds  that  implied  license,  from  long  use,  to  walk  on  railroad  track,  im- 
poses care  in  running  trains. 

Implied  license  to  cross  tracks  or  nse  rlgrbt  of  -way. 

Cited  in  Roth  v.  Union  Depot  Co.  13  Wash.  530,  31  L.  R.  A.  857,  43  Pac  641, 
holding  that  long  acquiescence  by  company  in  public's  use  of  crossing  amounts 
to    license. 

Cited  in  footnotes  to  Anderson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  23  L.  R.  A. 
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203,  which  holds  implied  license  to  cross  narrow  railroad  trestle  contrary  to 
public  policy;  Ward  v.  Southern  P.  Co.  23  L.  R.  A.  715,  which  holds  knowl- 
edge of  frequent  trespassing  on  railroad  track  without  taking  steps  to  prevent 
same  not  license  to  use  track;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  56  L.  R. 
A.  575,  as  to  what  constitutes  license  to  cross .  railroad  track  at  place  other 
than  public  crossing. 

»—  Qvestion    for   Jury. 

Cited  in  Cahill  v.  Chicago,  M.  &  St.  P.  R.  Co.  20  C.  C.  A.  187,  46  U.  S.  App. 
85,  74  Fed.  288,  holding  it  question  of  fact  whether  company's  acquiescence 
amounts  to  license;  Adams  v.  Southern  R.  Co.  28  C.  C.  A.  409,  52  U.  S.  App. 
433,  84  Fed.  601,  holding  it  question  for  jury  whether  company's  acquiescence 
for  ten  years  in  public's  use  of  foot  path  constitutes  license. 

Cromilnv   track  on  beaten  path  aa  ^'^valklnar  on   roadbed.'' 

Distinguished  in  Reene  v.  New  England  Mut.  Acci.  Asso.  164  Mass.  175, 
41  N.  £.  203,  holding  one  injured  when  crossing  track  on  beaten  path  entitled 
to  benefit  under  policy  indemnifying  against  injuries  while  walking  on  tracks 
or  roadbed. 

22  L.  R.  A.  577,  HAGGART  v.  STEHLIN,  137  Ind.  43,  35  N.  E.  997. 
Validity'   of   llqlior   laws. 

Cited  in  Shea  v.  Muncie,  148  Ind.  29,  46  N.  E.  138,  holding  ordinance  pro- 
hibiting sale  of  liquors,  and  providing  that  licenses  previously  issued  should  be 
no  defense  to  violations,  valid;  Kissel  v.  Lewis,  156  Ind.  246,  59  N.  E.  478, 
sustaining  validity  of  statute  regulating  sale  of  intoxicating  liquors. 

Cited  in  footnotes  to  Plumb  v.  Christie,  42  L.  R.  A.  181,  which  holds  estab- 
lishment of  dispensaries  by  municipalities  for  exclusive  sale  of  liquor,  within 
police  power;  De  Walt's  Appeal,  45  L.  R.  A.  399,  which  sustains  power  of  state 
to  regulate  sale  of  liquor  and  to  authorize  granting  of  license. 

Ifnlsance   and    Its   abaten&ent. 

Cited  in  Pennsylvania  Co.  v.  Stanley,  10  Ind.  App.  423,  37  N.  E.  288,  holding 
railroad  company  liable  for  depreciation  in  value  of  property  due  to  closing  en- 
trance to  alley  by  raising  street  grade,  thereby  creating  nuisance;  Muncie  Pulp 
Co.  v.  Martin,  23  Ind.  App.  562,  55  N.  E.  796,  affirming  recovery  for  pollution 
of  stream  by  discharging  acids  therein;  Radican  v.  Buckley,  138  Ind.  586,  38  N. 
E.  53,  holding  erection  of  privy  within  3  feet  of  dining  room,  nuisance;  Kissel 
V.  Lewis,  156  Ind.  240,  59  N.  E.  478,  holding  maintenance  of  disorderly  beer 
garden  near  residences,  nuisance;  Shroyer  v.  Campbell,  31  Ind.  App.  87,  67  N. 
E.  193,  holding  that  tenant's  erection  of  stairway  so  as  to  obstruct  rear  en- 
trance, creation  of  offensive  odors  by  cooking,  and  throwing  refuse  into  al- 
ley, constitute  nuisance;  Tron  v.  Lewis,  31  Ind.  App.  189,  66  N.  E.  490,  author- 
izing injunction  restraining  as  nuisance,  resort  in  .which  it  is  alleged  liquors 
are  sold  unlawfully,  and  where  bands  play  and  entertainments  are  given,  and 
where  large  crowds  of  disorderly  people  assemble,  especially  on  Sunday. 

Cited  in  footnotes  to  Sullivan  v.  Waterman,  39  L.  R.  A.  773,  which  holds 
lodger  liable  to  lodging-house  keeper  for  bringing  disreputable  people  into 
rooms;  Nefcf  v.  Palmer,  41  L.  R.  A.  219,  which  denies  right  to  injunction  against 
keeping  bawdy  house;  Long  v.  Elberton,  46  L.  R.  A.  428,  which  denies  liabil- 
ity of  city  to  neighboring  property  owners  for  erection  of  prison  within  city 
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limits,  unless  so  negligently  maintained  as  to  constitute  nuisance;  Weakley  v. 
Page,  46  L.  R.  A.  552,  which  sustains  right  of  person  specially  injured  to  have 
house  of  ill  fame  abated  as  nuisance;  De  Blanc  v.  New  Iberia,  56  L.  R.  A.  285, 
which  denies  city's  power  arbitrarily  to  declare  particular  licensed  saloon  a  nui- 
sance. 

Liability    for    tenant's    acts. 

Cited  in  Maxwell  v.  Shirts,  27  Ind.  App.  534,  87  Am.  St.  Rep.  268,  61  N.  E. 
754,  holding  landlord  not  liable  for  tenant's  act  in  diverting  water  from  natural 
course. 

22  L.  R.  A.  591,  CRANDALL  v.  ALLEN,  118  Mo.  403,  24  S.  W.  172. 

Orrnerslilp   of  accretions. 

Cited  in  Benne  v.  Miller,  149  Mo.  244,  50  S.  W.  824,  holding  that  ownership  of 
accretions  equals  extent  of  river  frontage;  Sweringen  v.  St.  Louis,  151  Mo.  356, 
52  S.  W.  346,  holding  no  claim  to  accretions  acquired  when  permanent  line, 
not  river,  forms  boundary;  De  Lassus  v.  Faherty,  164  Mo.  372,  58  L.  R.  A.  203, 
64  S.  W.  183,  holding  title  to  accretions  not  lost  by  stream  forcing  course 
through  new  portion,  separating  it  from  main  land;  Newell  v.  Leathers,  50  La, 
Ann.  166,  69  Am.  St.  Rep.  395,  23  So.  243,  holding  that  owners  of  original 
tracts  take  quantity  of  alluvion  between  lines  of  old  frontage  measured  for- 
ward to  new;  Widdeconibe  v.  Chiles,  173  Mo.  203,  61  L.  R.  A.  312,  96  Am.  St. 
Rep.  507,  73  S.  W.  444,  holding  that  where  strip  of  land,  which  lies  between 
government  grant  and  river,  is  washed  away  so  that  grant  becomes  riparian, 
and  then  accretions  to  grant  carry  river  boundary  beyond  old  location,  such 
accretions   belong   to  grantee   and   do  not  vest   in   government. 

Cited  in  footnote  to  Wallace  v.  Driver,  31  L.  R.  A.  317,  as  to  ownership  of 
island  formed  in  navigable  river. 

Cited  in  note  (51  L.  R.  A.  427)  on  right  to  follow  accretions  across  division 
line  previously  submerged  by  action  of  water. 

22  L.  R.  A.  594,  Re  BRAMBERRY,  156  Pa.  628,  36  Am.  St.  Rep.  64,  27  AtL 

405. 
Tenancy  by  entirety  and   curtesy. 

Cited  in  Leet  v.  Miller,  6  Pa.  Dist.  R.  725,  holding  entire  surplus  from  mort- 
gage sale  of  lands  held  by  entireties,  not  applicable  to  husband's  debts;  Young's 
Estate,  166  Pa.  650,  36  W.  N.  C.  202,  31  Atl.  373,  Affirming  15  Pa.  Co.  Ct.  298, 
Which  Affirmed  3  Pa.  Dist.  R.  444,  35  W.  N.  C.  164,  holding  tenancy  by  en- 
tirety not  created  by  assignment  of  mortgage  to  husband  and  wife  as  tenants 
in  common;  Parry's  Estate,  188  Pa.  36,  43  W.  N.  C.  63,  49  L.  R.  A.  445,  foot- 
note p.  444,  68  Am.  St.  Rep.  847,  41  Atl.  448,  holding  estate  by  entireties  cre- 
ated by  letter  of  credit  in  favor  of  husband  and  wife,  purchased  with  former's 
money;  Merritt  v.  Whitlock,  200  Pa.  55,  49  Atl.  786,  raising,  without  deciding, 
whether  conveyance  to  husband  and  wife,  prima  facie  creating  estate  by  en- 
tirety, will  create  one  in  common  if  such  intent  manifest;  Brewer  v.  Bowersox, 
92  Md.  572,  48  Atl.  1060,  holding  husband  and  wife  take  gift  of  money  as  ten- 
ants by  entirety;  Banzer  v.  Banzer,  10  Misc.  25,  30  N.  Y.  Supp.  803,  holding  es- 
tate  by   entirety   not   created   by   conveyance   to   wife   by   husband's   cotenant; 
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Rouse  V.  McKean  County  Poor  Dist.  1G9  Pa.  121,  37  W.  N.  C.  30,  32  Atl.  541, 
holding  estate  by  curtesy  not  destroyed  by  statute. 

Cited  in  note  (30  L.  R.  A.  315,  318,  322)  on  tenancy  by  entireties. 

22  L.  R.  A.  598,  STARXES  v.  HILL,  112  N.  C.  1,  16  S.  E.  1011. 
Creation,  descent,  and  vestinsr  of  estates. 

Cited  in  Clark  v.  Cox,  115  N.  C.  96,  20  S.  E.  176,  holding  that  grandchildren 
of  contingent  remainderman  take  per  stirpes  where  life  tenant  survives  re- 
mainderman; Whitesides  v.  Cooper,  115  N.  C.  574,  20  S.  E.  295,  holding  that 
limitation  to  sons,  or  their  survivors,  after  death  of  life  tenant,  creates  contin- 
gent remainder;  Tucker  v.  Williams,  117  X.  C.  121,  23  S.  E.  90,  holding  haben- 
dum clause  to  grantee  and  heirs  forever  construed  as  words  of  limitation;  Daw- 
son V.  Quinnerly,  118  N.  C.  190,  24  S.  E.  483,  holding  that  condition  in  con- 
veyance confining  remainder  to  children  of  grantee  and  present  husband  changes 
rule  of  descent  according  to  Shelley's  Case;  Hardage  v.  Stroope,  58  Ark.  310, 
24  S.  W.  490;  Chamblee  v.  Broughton,  120  N.  C.  175,  27  S.  E.  Ill;  Nichols  v. 
Gladden,  117  N.  C.  499,  23  S.-  E.  459,  —  holding  that  conveyance  to  persons 
during  their  lives,  and  then  to  heirs,  creates  estate  in  fee;  May  v.  Lewis,  132 
X.  C.  116,  43  S.  E.  550,  holding  that  son  takes  life  estate  under  will  reading: 
**I  loan  my  son  my  interest  in  certain  tract  of  land,  to  be  his  during  his  nat- 
ural life,  and  at  his  death  I  give  said  land  to  his  heirs;"  Hauser  v.  Craft,  134 
N.  C.  329,  40  S.  E.  756,  holding  that  devisee  takes  life  estate  and  children  re- 
mainder, under  devise  to  one  for  life,  and,  should  she  die  without  leaving  chil- 
dren, property  to  be  divided  among  her  heirs;  Callison  v.  Morris,  123  Iowa,  300, 
98  N.  W.  780,  holding  that  devise  of  real  estate  to  widow  for  life,  with  re- 
mainder to  son,  vests  absolute  title  in  devisees. 

Cited  in  footnotes  to  Glover  v.  Condell,  35  L.  R.  A.  360,  which  holds 
ownership  of  fund  subject  to  limitation  given  over  by  bequest  to  son  and  over 
in  case  of  death  without  living  heirs;  Grainger  v.  Grainger,  36  L.  R.  A.  186. 
which  holds  rule  in  Shelley's  Case  not  applicable  to  devise  to  one  for  life, 
and  after  his  death  to  heirs  of  his  body,  if  any  survive  him,  with  devise  over 
otherwise.  • 

AsalflrnabllltT'  of  executory  devine. 

Cited  in  Wright  v.  Brown,  116  N.  C.  29,  22  S.  E.  313,  holding  executory  de- 
vise assignable  estate. 

22  L.  R-  A.  606,  OTOOLE  v.  PITTSBURGH  &  L.  E.  R.  CO.  158  Pa.  99,  38  Am. 

St.   Rep.   830,  27    Atl.   737. 
Contributor 7*  negrlifirence. 

Cited  in  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Wingate,  143  Ind.  134,  37  N.  E.  274, 
holding  woman  encumbered  with  heavy  bundles  guilty  of  contributory  negli- 
gence by  alighting  from  train  in  motion ;  Howe  -v.  Minneapolis.  St.  P.  &  S.  Ste. 
M.  R.  Co.  62  Minn.  81,  30  L.  R.  A  688,  54  Am.  St.  Rep.  616,  64  N.  W.  102 
(distinguished  in  dissenting  opinion),  holding  passenger  in  vehicle  approaching 
tracks  not  guilty  of  negligence  per  se  in  failing  to  look  and  listen. 
Carrtem'    liability    for   Joint    neflrllflrence. 

Cited  in  Downey  v.  Philadelphia  Traction  Co.  14  Pa.  Co.  St.  252,  3  Pa.  Dist. 
R.  82,  holding  that  passenger  injured  by  joint  negligence  of  street  car  and 
railroad  companies  may  recover  from  both. 
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22  L.  R.  A.  609,  KLEIN  v.  VALERIUS,  87  Wis.  54,  57  N.  W.   1112. 
Legrlslatlve  poi;ver«   over   courts. 

Cited   in   Seiler  v.   State,   112  Wis.   300,  87   N.   W.   1072,  and  State  ex   rcL 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  627,  51  L.  R.  A.  70,  79  N.  W.  1081, 
denying   legislature's    right   to    deprive    supreme    court   of    powers   granted    by 
Constitution. 
—  As   to   appealed   cases. 

Cited  in  Styles  v.  Tj^ler,  64  Conn.  454,  30  Atl.  165,  holding  that  statute  re- 
lating to  cases  on  appeal  cannot  be  construed  so  as  to  require  appellate  court 
to  determine  questions  of  fact  settled  by  trial  court. 

Cited  in  footnotes  to  Jasper  v.  Hazen,  23  L.  R.  A.  58,  which  holds  that  leg^- 
islature  cannot  compel  supreme  court,  on  appeal,  to  try  case  de  novo;  McClain 
V.  Williams,  43  L.  R.  A.  287,  which  holds  right  of  appeal  is  subject  to  legisla- 
tive restriction;  Johnson  v.  State,  51  L.  R.  A.  272,  which  sustains  statutory 
provision  against  reversal  on  appeal  for  error  in  charge  not  excepted  to. 

Distinguished  in  Christianson  v.  Farmers'  Warehouse  Asso.  5  N.  D.  448, 
32  L.  R.  A.  733,  footnote  p.  730,  67  N.  W.  300,  holding  statute  providing 
for  retrial  of  cases  appealed,  valid. 

Review   of  case   'wben   record    discloses   no   errors. 

Cited  in  Daniels  v.  McCormick,  87  Wis.  257,  58  N.  W.  406,  refusing  to  re- 
verse findings  of  lower  court  when  record  discloses  no  errors. 
Appointment   of   receiver. 

Cited  in  Rider-Wallis  Co.  v.  Fogo,  102  Wis.  539,  78  N.  W.  767,  sustaining  ap- 
pointment  of   receiver   of   insolvent  estate,   without   determination   by   jury   of 
existence  of  requisite  facts. 
Privilege  of  legrlslators  front  arrest. 

Cited  in  State  ex  rel.  Isenring  v.  Polacheck,  101  Wis.  431,  77  N.  W.  708, 
holding  that  Constitution  exempting  legislators  from  arrest,  except  in  cases  of 
felony,   limits  arrest  to  acts   constituting  felonies  at  adoption   of   Consitution. 

22  L.  R.  A.  613,  PORTER  v.  TULL,  6  Wash.  408,  36- Am.  St.  Rep.  172,  33  Pac. 

965. 
Rlgrbts  of  tenant   on   destruction   of  leased  premises. 

Cited  in  Taylor  v.  Hart,  73  Miss.  29,  30  L.  R.  A.  717,  footnote  p.  716,  18  So. 
546,  authorizing  abatement  of  part  of  rent  of  plantation  on  destruction  of 
building;  Lieberthal  v.  Montgomery,  121  Mich.  370,  80  N.  W.  115,  denying  re- 
covery of  rent  paid  in  advance,  on  destruction  of  building,  in  absence  of  such 
covenant  in  lease. 

Cited  in  footnotes  to  Wattles  v.  South  Omaha  Ice  &  Coal  Co.  36  L.  R  A. 
424,  which  holds  lessee  entitled  to  apportionment  of  rent  on  destruction  of 
substantial  part  of  leased  premises;  Sun  Ins.  Office  v.  Varble,  41  L.  R  A. 
792,  which  holds  partial  destruction  of  building  within  statutory  provision 
against  lessee  being  required  to  restore  building  destroyed  by  fire  or  other 
casualty;  Arbenz  v.  Exley,  61  L.  R.  A.  957,  which  holds  tenant  of  land  not 
released  by  total  destruction  of  building  included  in  lease. 

Landlord's  liability  as   to   premises   not   controlled   by   oivner. 

Cited  in  note  (23  L.  R.  A.  160)  on  liability  of  landlord  as  to  condition  of 
part  of  premises  not  controlled  by  owner. 
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22  L.  R.  A.  617,  HORN  v.  HANSEN,  56  Minn.  43,  57  N.  W.  315. 
Acceptance   of   order   or   offer. 

Cited  in  American  Pub.  &  Engraving  Co.  v.  Walker,  87  Mo.  App.  510,  hold- 
ing   that    acceptance    of    written    order    constitutes    contract. 

Cited  in  footnote  to  Dyer  v.  Duffy,  24  L.  R.  A.  339,  which  holds  proposal  to 
sell  land  not  sale  till  notice  of  acceptance  given. 

Parol    variance    of    'written    eontract. 

Distinguished  in  Harvey  v.  Henry,  108  Iowa,  171,  78  N.  W.  850,  holding 
that  agent's  oral  agreement  to  surrender  notes  as  inducement  to  sale  may 
be  shown  in  action  on  notes,  although  contract  of  sale  in  writing. 

22  L.  R.  A.  620,  MANUFACTURERS'  ACCI.  INDEMNITY  CO.  v.  DORGAN,  7 
C.  C.  A.  581,  16  U.  S.  App.  290,  58  Fed.  945. 

Opinion    evidence. 

Cited  in  State  v.  Barrett,  33  Or.  196,  54  Pac.  807,  holding  opinion  of  wit- 
ness who  has  seen  bodies  fall  inadmissible  in  murder  case;  Motey  v.  Pickle 
Marble  &  Granite  Co.  20  C.  C.  A.  371,  36  U.  S.  App.  082,  74  Fed.  159,  hold- 
ing exclusion  of  opinion  evidence  as  to  safety  in  hauling  marble  slabs  with  only 
two  sticks  to  hold  them,  no  error. 

<^nestion  based   on  evidence   heard  hy  expert. 

Cited  in  State  v.  Musgrave,  43  W.  Va.  688,  28  S.  E.  813,  holding  question 
asked  expert,  based  on  testimony  he  has  heard,  improper. 

Conntrnctlon  of  policy  of  Insurance. 

Cited  in  Fidelity  Mut.  L.  Ins.  Co.  v.  Miller,  34  C.  C.  A.  220,  63  U.  S.  App. 
717,  92  Fed.  73,  holding  insured's  denial  of  rejection  by  another  society  for  ill 
health  not  material  misrepresentation,  when  he  was  not  informed  as  to  reason 
for  rejection;  Ferguson  v.  Providence  Washington  Ins.  Co.  125  Fed.  142,  hold- 
ing loss  to  vessel  due  to  striking  sunken  scow  which  tug  l^ad  towed  in  and  neg- 
lected to  guard  after  it  had  sunk,  within  terms  of  policy  insuring  tug  against 
"damage  arising  out  of  accident  caused  by  collision  resulting  from  any  cause, 
to  another  vessel;"  Fidelity  &  C.  Co.  v.  Lowenstein,  46  L.  K.  A.  453,  38  C.  C. 
A.  32,  97  Fed.  20,  and  Lowenstein  v.  Fidelity  &  C.  Co.  88  Fed.  479,  holding  com- 
pany not  exempt  from  liability  on  policy  for  death  by  "inhalation  of  poison," 
when  insured  inhales  illuminating  gas  when  asleep;  DeLoy  v.  Travelers  Ins. 
Co.  171  Pa.  11,  50  Am.  St.  Rep.  787,  32  Atl.  1108,  holding  voluntary  exposure 
to  danger,  an  intentional  exposure,  or  a  reckless  or  careless  act  showing  an  ut- 
ter disregard  of  known  danger;  Rustin  v.  Standard  Life  &  Acci.  Ins.  Co.  58 
Neb.  795,  46  L.  R.  A.  254,  76  Am.  St.  Rep.  138,  79  N.  W.  712,  holding  eleva- 
tion of  300-pound  dumb-bell  by  strong  man  not  "voluntary  over-exertion;" 
Clark  V.  Employers'  Liability  Assur.  Co.  72  \t.  468,  48  Atl.  639,  denying  lia- 
bility under  policy  for  one  falling  from  apoplectic  stroke  and  killed  by  ap- 
proaching train;  Meyer  v.  Fidelity  &  C.  Co.  96  Iowa,  386,  59  Am.  St.  Rep.  374, 
65  N.  W.  328,  holding  injuries  caused  by  fall  due  to  temporary  physical  disor- 
der, "violent"  within  meaning  of  policy. 

Cited  in  footnote  to  White  v.  Providence  Sav.  Life  Assur.  Soc.  27  L.  R.  A.  398, 
which  holds  that  person  was  attended  by  pliysician  within  meaning  of  policy,  if 
he  went  to  physician's  office,  and  told  him  that  he  had  coughed  and  spit  blood,  sub- 
mitted to  physical  examination,  and  obtained  prescription. 
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"Wbat  constitutes  "inflrmlty." 

Cited  in  footnotes  to  Mutual  L.  Ins.  Co.  v.  Simpson,  28  L.  R.  A.  765,  which 
holds  temporary  sick  headaches  of  frequent  occurrence  sufficient  to  make 
breach  of  warranty  against  severe,  protracted,  or  frequent  headache;  Barnes 
V.  Fidelity  Mut.  Life  Asso.  45  L.  R.  A.  264,  which  holds  person  in  bed  with 
cold  may  be  "in  good  health"  within  meaning  of  policy,  though  pneumonia,  ter- 
minating fatally,  sets  in  soon  after;  Black  v.  Travelers'  Ins.  Co.  61  L.  R.  A. 
500,  which  holds  injury  not  "bodily  infirmity,"  as  matter  of  law,  unless 
physical  health  of  insured   affected. 

——  Voluntary   exposure    to   unnecessarT'   danarer. 

Cited  in  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  313,  47  U.  S.  App. 
260,  78  Fed.  762,  holding  voluntarily  riding  on  platform  of  rapidly  moving  car 
not,  as  matter  of  law,  exposure  to  unnecessary  danger;  Shevlin  v.  American 
Mut.  Acci.  Asso.  94  Wis.  184,  36  L.  R.  A.  54,  68  N.  W.  866,  holding  jumping 
in  dark  from  freight  car  in  rapid  motion,  on  which  insured  rode  without  per- 
mission, wilful  exposure  to  danger;  Conboy  v.  Railway  Officials  &  E.  Acci. 
Asso.  17  Ind.  App.  69,  60  Am.  St.  Rep.  154,  46  N.  E.  363,  holding  death  by 
drowning  in  rapid  stream  while  fishing  not  due  to  exposure  to  unnecessary 
danger;  Cornwell  v.  Fraternal  Acci.  Asso.  6  N.  D.  204,  40  L.  R.  A.  440,  foot- 
notes p.  43/,  69  N.  W.  191,  holding  hunting  for  game  with  loaded  gun  not 
voluntary  exposure  to  unnecessary  danger;  Hess  v.  Preferred  Masonic  Mut. 
Acci.  Asso.  112  Mich.  207,  40  L.  R.  A.  451,  70  N.  W.  460,  holding  bank  cashier 
sawing  board  to  be  used  in  bank,  with  buzz  saw,  not  exposed  to  unneces- 
sary danger;  Johnson  v.  London  Guarantee  &  Acci.  Co.  115  Mich.  90,  40  L. 
R.  A.  443,  69  Am.  St.  Rep.  549,  72  N.  W.  1115,  holding  one  spending  Sunday 
and  one  night  weekly  on,  farm  not  engaged  in  hazardous  employment;  Employ- 
ers' Liability  &  Assur.  Corp.  v.  Anderson,  5  Kan.  App.  26,  47  Pac.  331. 
holding  exposure  to  unnecessary  danger  no  defense  in  absence  of  causative  con- 
nection  with   injury. 

—  Death    by    "accident." 

Cited  in  De  Van  v.  Commercial  Travelers'  Acci.  Asso.  92  Hun,  258,  36  X.  Y. 
Supp.  931,  holding  that  involuntary  death  by  drowning  constitutes  death  by 
accidental  means;  Bumham  v.  Interstate  Casualty  Co.  117  Mich.  149,  75  N. 
W.  445,  affirming  finding  of  "accidental  death"  of  one,  though  insolvent  and 
heavily  insured,  drowned  while  crossing  river. 

Cited  in  note  (30  L.  R.  A.  209,  211)  on  what  constitutes  accident  within 
meaning  of  accident  insurance  policy. 

Proximate    cause    of    Insured's    death. 

Cited  in  footnote  to  Travelers'  Ins.  Co.  v.  Melick,  27  L.  R.  A.  629,  which 
holds  that  pistol  wound  causing  tetanus  may  be  Sound  to  be  proximate  cause  of 
death,  of  one  suffering  therefrom,  who  cuts  his  throat  in  period  of  delirium. 

Effect  on  policy'  of  acceptance  of  overdue  premium. 

Cited  in  iEtna  L.  Ins.  Co.  v.  Smith,  31  C.  C.  A.  580,  60  U.  S.  App.  88,  88  Fed. 
444,  holding  that  acceptance  of  overdue  premiums,  without  guaranty  of  contin- 
uance of  good  healtti,  binds  company. 

Misrepresentation   question    for   Jury. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  38  L.  R. 
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A.  64,  19  C.  C.  A.  293.  37  U.  S.  App.  602,  72  Fed.  432,  holding  it  to  be  question 
for  jury  whether  failure  to  disclose  temporary  ailments  constitutes  misrepre- 
sentation. 

22  L.  R.   A.  627,   WHITE  v.  NORTHWESTERN  NORTH  CAROLINA   R.   CO. 

113  N.  C.  610,  37  Am.  St.  Rep.  639,  18  S.  E.  330. 
Abutter's    rlfirhts    In    street. 

Cited  in  State  v.  Higgs,  126  N.  C.  1022,  48  L.  R.  A.  449,  35  S.  E.  473, 
holding  abutter  has  easement  in  his  frontage  upon  street;  State  v.  Higgs,  126 
X.  C.  1030,  48  L.  R.  A.  451,  35  S.  E.  473,  affirming  abutter's  right  to  main- 
tain electric  sign   14  feet  above  pavement  and  4  feet  across  walk. 

Cited  in  footnotes  to  Spencer  v.  Metropolitan  Street  R.  Co.  22  L.  R.  A.  668, 
which  denies  right  to  construct  viaduct  in  street  without  compensating  abut- 
ters; Pueblo  V.  Strait,  24  L.  R.  A.  392,  which  holds  abutter  entitled  to  dam- 
ages on  building  of  viaduct  over  railroad,  practically  closing  street;  Garrett 
V.  Lake  Roland  Elev.  R.  Co.  24  L.  R.  A.  396,  which  holds  erection  for  elevated 
railroad  of  abutment  9  feet  high  in  street  not  taking  of  abutter's  property; 
Lockwood  V.  Wabash  R.  Co.  24  L.  R.  A.  516,  which  denies  city's  power  to  au-. 
thorize  steam  railroad  company  to  locate  in  narrow  highway  devoted  to  whole-; 
sale    business. 

One  notion  to  recover  present  nnd  prospective  dnntnffes. 

Cited  in  Ridley  v.  Seaboard  &  R.  R.  Co.  118  N.  C.  1004,  32  L.  R.  A.  710,  24 
S.  E.  730,  holding  present  and  prospective  damages  recoverable  in  one  action 
for  railroad  company's  failure  to  provide  outlet  for  water  after  construction  of 
embankment. 

street   milvrny   and    teleirmpb    line   as   additional    burdens. 

Cited  in  Merrick  v.  Intramontaine  R.  Co.  118  N.  C.  1082,  24  S.  E.  667,  hold- 
ing that  construction  of  street  railway  imposes  no  additional  servitude  upon 
abutting  property;  Hodges  v.  Western  U.  Teleg.  Co.  133  N.  C.  232,  45  S.  E. 
572,  and  Phillips  v.  Postal  Teleg.  Cable  Co.  130  N.  C.  525,  89  Am.  St.  Rep.  868, 
41  S.  E.  102S,  holding  telegraph  line  additional  burden  upon  land  entitling 
owner  to  compensation. 

Elerated   railroad  as  ''railway"*" 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A. 
246,  which    holds   elevated   railroad   a   "railway." 

Rlffiit   to   sne  county   for  trespass* 

Cited  in  Jones  v.  Franklin  County,  130  N.  C.  469,  42  S.  E.  144  (dissent- 
ing opinion),  majority  denying  owner's  right  to  sue  county  for  trespass,  un- 
less  authorized    by    statute. 

Oraatee's  rigfit  to  damaflres  for  nse  of  land  condemned. 

Distinguished  in  Liverman  v.  Roanoke  &  T.  River  R.  Co.  114  N.  C.  697,  19 
S.  E.  64,  holding  no  damages  recoverable  by  grantee  for  use  of  land  con- 
demned,  before   acquisition   of   title. 

Damij^es    for    continninfr    nnisance. 

Cited  in  Hollenbeck  v.  Marion,  116  Iowa,  79,  89  N.  W.  210,  sustaining  land- 
owner's right   to  treat   pollution  of  stream  as   continuing  nuisance,   instead   of 
pcnr.p.nent  one,  and  demand  damages  on   theory  of  continuing  nuisance. 
L.  R.  A.  Au.— Vol,  III.— 36. 
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22  L.  R.  A.  632,  PUTZELL  v.  DROVERS  &  M.  NAT.  BAXK,  78  Md.  349,  44 

Am.  St.  Rep.  298,  28  Atl.  276. 
Rlgrht  of  one  otvner  to  cliaiifire  party-  'wall. 

Cited  in  Barry  v.  Edlavitch,  84  Md.  112,  33  L.  R.  A.  296,  35  Atl.  170,  holding 
that  one  owner  may  raise  party  wall  and  enjoy  it,  unaffected  by  prescriptive 
easement  over  balance. 

22  L.  R.  A.  635,  AHERN  v.  OREGON  TELEPH.  &  TELEG.  CO.  24  Or.  276. 

33  Pac.  403,  35  Pac.  549. 
Liability    for    dangreroas   irlres. 

Cited  in  Atlanta  Consol.  Street  R.  Co.  v.  Owings,  97  •  Ga.  607,  33  L.  R. 
A.  799,  25  S.  E.  377,  holding  trolley  company  liable  for  injuries  to  emplow 
of  telephone  company  injured  by  escape  of  electricity  from  former  company's 
wires  to  telephone  wires;  Wehner  v.  Lagerfelt,  27  Tex.  Civ.  App.  524,  66  S. 
W.  221,  holding  it  negligence  to  allow  uninsulated  wire,  when  in  contact  with 
defective  live  wire,  to  hang  from  poles  to  point  within  foot  of  street. 

Cited  in  footnotes  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A. 
552,  which  holds  reasonable  care  to  keep  electric  wires  safe,  due  towards 
persons  licensed  to  approach  them;  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R. 
A.  101,  which  holds  connection  of  barn  with  Hag-staff  on  other  building  by 
telephone  wire  renders  company  liable  for  loss  of  bam  by  lightning  strikinj^ 
flag-staff;  Haynes  v.  Raleigh  Gas  Co.  26  L.  R.  A.  810,  which  holds  negligence 
shown  by  guy  wire,  charged  with  deadly  current,  allowed  to  hang  to  ground 
from  tree. 

Cited  in  note  (31  L.  R.  A.  570,  574)  on  liability  for  injuries  by  electric 
wires   in  highways. 

Distinguished  in  Griffin  v.  Jackson  Light  &  Power  Co.  128  Mich.  656,  55  L 
R.  A.  320,  92  Am.  St.  Rep.  496,  87  N.  VV.  888,  denying  company's  liability  to 
customer  of  one  for  whom  it  had  installed  improperly  insulated  lamp. 
Proziiuate   cause    of   Injury. 

Cited  in  footnote  to  Wood  v.  Pennsylvania  R.  Co.  35  L.  R.  A.  199,  which 
holds  failure  to  give  warning  of  approach  of  train  not  proximate  cause  of 
injury  to  one  struck  by  body  of  other  person  hit  by  train. 

22  L.  R.  A.  641,  MEE  v.  BENEDICT,  98  Mich.  260,  39  Am.  St.  Rep.  543,  57 

N.  W.   175. 
Forfeiture   of    timber    by    failure    to   remove. 

Cited  in  footnotes  to  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.  27  L.  R.  A. 
434,  which  holds  title  of  absolute  grantee  to  timber  not  forfeited  ]py  failure  to 
cut  and  remove  within  reasonable  time;  Macomber  v.  Detroit,  L.  &  N.  R.  Co. 
32  L.  R.  A.  102,  which  holds  title  to  logs  not  forfeited  by  failure  to  remove 
within  time  fixed  by  contract. 

Conveyance  of  standlnar  timber  Trlthont  title  to  land. 

Cited  in  note  (55  L.  R.  A.  514)  on  conveyance  of  title  to  standing  timber 
without  conveying  title  to  land. 

Validity   of   lease   executed    by   one    tenant   In    common. 

Cited  in  Moreland  v.  Strong,  115  Mich.  216,  69  Am.  St.  Rep.  553,  73  N. 
W.  140,  holding  lease  of  entire  premises  by  one  tenant  in  common  invalid. 
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Sufflciency  of  description  in   deed. 

Cited  in  Dunlap  v.  Byers,  110  Mich.  119,  67  N.  W.  1067,  holding  descrip- 
tion sufficient  when  lands  can  be  located  from  data  given;  Ladnier  v.  Ladnier, 
75  Miss.  781,  23  So.  430,  holding  deed  not  disclosing  state  or  county  where 
lands  located  not  void  for  uncertainty. 

22  L.  R.  A.  649,  RANDALL  v.  HAMILTON,  45  La.  Ann.  1184,  14  So.  73. 
Subsequent  appeal  in  Wimbish  v.  Hamilton,  47   La.  Ann.  247,   16  So.   856. 

Prl-rilev^  Aa   to   defamatory   -words   or  aota. 

Followed  without  discussion  in  Youree  v.  Hamilton,  45  La.  Ann.  1191,  l4 
So.  77,  and  Wimbish  v.  Hamilton,  45  La.  Ann.  1192,  14  So.  77. 

« 

Cited  in  footnotes  to  Shinglemeyer  v.  Wright,  50  L.  R.  A.  129,  which  holds 
information  given  to  detectives  as  to  larceny,  with  reason  for  suspecting  cer- 
tain person  as  thief,  privileged;  Kubricht  v.  State,  58  L.  R.  A.  959,  which 
holds  clerg^'man  entering  on  baptismal  record,  as  reputed  father  of  bastard 
child,  name  of  person  known  to  have  been  acquitted,  guilty  of  libel;  Cooley 
v.  Galyon,  60  L.  R.  A.  139  which  holds  words  maliciously  spoken  of  stranger 
by  witness  in  judicial  proceeding,  absolutely  privileged,  if  pertinent  and  re- 
sponsive. 

Cited  in  note  (22  L.  R«  A.  839)  on  privilege  of  witness  as  to  defamatory  tes- 
timony. 

—  Allegations  In  pleadings. 

Cited  in  Monroe  v.  H.  Weston  Lumber  Co.  49  La.  Ann.  597,  21  So.  742,  hold- 
ing slanderous  matter  set  out  in  pleadings  and  briefs  in  pending  case  not  privi- 
leged. 

Cited  in  footnotes  to  Sherwood  v.  Powell,  29  L.  R.  A.  153,  which  holds  li- 
belous, pleading  containing  defamatory  allegations  which  are  irrelevant,  gratu- 
itous, and  immaterial;  Grant  v.  Hayne,  54  L.  R.  A.  930,  which  holds  libelous 
words  in  pleading  not  privileged  when  foreign  to  issues;  Crockett  v.  McLana- 
han,  61  L.  R.  A.  914,  which  holds  defamatory  matter  as  to  stranger  in  pleading, 
absolutely  privileged  if  pertinent  and  relative  to  issue;  Jones  v.  Brownlee,  53 
L.  R.  A.  445,  which  holds  naming  of  person  with  whom  adultery  committed,  in 
cross-bill   for  divorce,   absolutely   privileged. 

22  L.  R.  A.   653,  STATE  ex  rel  RYLANDS  v.  PINKERMAN,   63   Conn.    176, 

28  Atl.    110. 
RiflTht   to   cast   deciding^  vote. 

Cited  in  Hecht  v.  Coale,  93  Md.  694,  49  Atl.  660,  holding  that  mayor  may 
vote  on  nomination  made  by  himself  when  council  equally  divided. 

Cited  in  footnotes  to  Brown  v.  Foster,  31  L.  R.  A.  116,  which  authorizes  mayor 
to  vote  only  to  break  tie;  State  ex  rel.  Young  v.  Yates,  37  L.  R.  A.  205,  which 
holds  mayor's  right  to  casting  vote  in  case  of  tie  not  restricted  by  provision  re- 
quiring majority  vote  of  all  members  of  council;  State  ex  rel.  Morris  v.  Mc- 
Farland,  39  L.  R,  A.  282,  which  holds  auditor's  right  to  give  casting  vote  on  tie 
vote  by  township  trustees  not  limited  to  vote  by  ballot;  Cate  v.  Martin,  48  L.  R. 
A.  613,  which  denies  mayor's  power  to  veto  action  by  aldermen  in  passing  on  elec- 
tion for  member  of  board. 
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ReqnlrementM  as  to  recordinar  ayes  and  noes. 

Cited  in  footnote  to  Board  of  Education  v.  Best,  27  L.  R.  A.  78,  which  hoWs 
mandatory,  provision  for  recording  ayes  and  noes  on  motion  to  employ  teacher. 

Validity   of   report   or   TOte   by   less    tban    required    number. 

Cited  in  Leavenworth,  N.  &  S.  R.  Co.  v.  I^Ieyer,  58  Kan.  310,  49  Pac.  80. 
holding  report  of  two  commissioners  after  resignation  of  third,  appointed  to 
condemn  land  for  railroad  purposes,  void;  Stiite  ex  rel.  Hosford  v.  Kennedy.  69 
Conn.  224,  37  Atl.  503,  holding  chief  of  police  not  legally  removed  by  vote  of 
less  than  required  number  of  burgesses. 

Notice   to   policeman   as   notice   to  city. 

Cited  in  Cummings  v.  Hartford,  70  Conn.  121,  38  Atl.  916,  holding  that 
notice  to  policeman  of  dangerous  excavation  in  walk  constitutes  notice  to  city. 

Necessity    of    notice    of    meeting:. 

Cited  in  footnote  to  Troy  Min.  Co.  v.  White,  42  L.  R.  A.  549,  which  holda 
failure  to  give  statutorj^  notice  of  special  meeting  of  directors  does  not  ren- 
der proceedings  void  if  all  qualified  directors  present  and  acting. 

Legality    of    search    to    obtain    evidence. 

Cited  in  State  v.  Griswold,  67  Conn.  310,  33  L.  R.  A.  230,  34  Atl.  1046, 
holding  search  of  accused's  office  to  obtain  evidence,  by  officers  with  consent 
of  accused's  agent,  not  illegal. 

Pofver    to    abolisb    office. 

Cited  in  Neumeyer  v.  Krakel,  110  Ky.  041,  02  S.  W.  518,  holding  council  not 
prevented  from  reducing  police  force  so  as  to  put  policeman  out  of  ofliee 
before  expiration  of  his  term,  by  limitation  upon  power  of  board  of  safety  to 
make  changes  in  police  force. 

22  L.  R.  A.  663,  EVARTS  v.  ST.  PAUL,  M.  &  M.  R.  CO.  56  Minn.  141,  45  Am. 

St.   Rep.   400,   57   N.   W.   459. 
Volunteer's    assumption    of    risk   of    employment. 

Cited  in  Wagen  v.  Minneapolis  &  St.  L.  R.  Co.  80  Minn.  95,  82  N.  W.  1107, 
denying  recovery  to  one  voluntarily  acting  as  baggageman,  and  injured  by  de- 
fective appliances;  McGill  v.  Maine  &  N.  H.  Granite  Co.  70  N.  H.  128.  8-3 
Am.  St.  Rep.  618,  46  Atl.  684,  holding  that  servant  engaging  in  work  he  was  not 
hired  to  perform  assumes  risk  of  injury;  Chicago  &  E.  I.  R.  Co.  v.  Argo. 
82  111.  App.  676,  holding  risk  assumed  by  one  voluntarily  assisting  railroad 
employee;  Cincinnati,  X.  O.  &  T.  P.  R.  Co.  v.  Finnell,  108  Ky.  139,  57  L.  R. 
A.  267,  footnote  p.  266,  55  S.  W.  902,  denying  liability  to  one  assisting  brake- 
men  to  load  piano  at  their  request,  and  referring  particularly  to  annotation  in 
22  L.  R.  A.  663. 

Cited  in  footnotes  to  O'Donnell  v.  Maine  C.  R.  Co.  25  L.  R.  A.  658.  which 
holds  one  assisting  another's  servants  not  their  fellow  servant;  HaUiptzok  v. 
Great  Northern  R.  Co.  26  L.  R.  A.  739,  which  holds  that  master's  implied  con- 
sent to  service  brin^fs  volunteer  within  rules  as  to  master's  liabilitv;  Cleveland 
Terminal  &  Valley  R.  Co.  v.  :Marsh,  52  L.  R.  A.  142,  which  denies  liability  for 
injury  to  small  boy  employed  by  station  agent  to  put  up  switch  light,  from  ex- 
plosion of  torpedo  found  by  him  on  track;  Mitchell-Tranter  Go.  v.  Ehmet.  55 
L.  R.  A.  710,  which  authorizes  recovery  for  injury  during  noon  intermission  to 
servant   removing  broken   timbers  at   superior's   direction. 
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Ijlabillty   to   employees   of   contractor* 

Cited  in  note  (26  L.  R.  A.  527)  on  liability  to  employees  of  contractor  for 
unsafe  appliances  or  place  of  labor. 

Liability  (or  Injarlea  to  aervant  recelred  oatalde  scope  of  employment. 

Cited  in  note  (48  L.  R.  A.  797)  on  liability  for  injuries  received  by  servant 
in  performance  of  duties  outside  scope  of  original  employment. 

Wiko  are  fello^r  servants. 

Cited  in  note  (50  L.  R.  A.  461)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  question  as  to  vice  princi- 
palship   arises. 

22   L.   R.   A.   668.   SPENCER  v.   METROPOLITAN   STREET  R.   CO.    120   Mo. 

154,   23    S.    W.    126. 
Opinion  evidence  on  measure  of  damages  or  beneHts. 

Cited  in  Berlin  v.  Thompson,  61  Mo.  App.  243,  holding  opinion  evidence  of 
amount  of  damages  arising  from  nuisance,  inadmissible;  Ilook  v.  Chicago  & 
A.  R.  Co.  133  Mo.  321,  34  S.  W.  549,  holding  opinion  of  witnesses  as  to  benefit 
of  public  road  insufficient  on  which  to  base  finding  of  benefit;  Union  Elevator 
Co.  v.  Kansas  City  Suburban  Belt  R.  Co.  135  Mo.  375,  36  S.  W.  1071,  holding 
admission  of  opinion  evidence  as  to  damages  arising  from  construction  of  rail- 
road not  reversible  error;  St.  Louis  &  K.  C.  R.  Co.  v.  Donovan,  149  Mo.  102, 
50  S.  W.  286,  holding  witnesses  stating  opinions  as  to  amount  of  damages  in 
gross,  no  error,  when  tested  by  cross-examination;  Sallee  v.  St.  Louis,  152  Mo. 
620,  54  S.  W.  463,  holding  question  asked  expert  as  to  amount  of  damage  to 
harness  and  huggy,  meaning  cost  of  repair,  proper;  Golden  v.  Heman  Constr. 
Co.  100  Mo.  App.  22,  71  S.  VV.  1093,  holding  opinion  of  one  not  an  expert,  as 
to  effect  on  furniture  of  lime  dust  arising  from  operation  of  stone-crushing  ma- 
chine, proper. 

Injury   to  easement  in   street. 

Cited  in  footnotes  to  Lockwood  v.  Wabash   R.   Co.  24   L.  R.  A.  516,   which 
denies  city's  power  to  authorize  steam  railroad  company  to  locate  tracks  in  nar- 
row  highway  devoted  to  wholesale  business;   Home  Bldg.  &  Conveyance  Co.   v.. 
Roanoke,  27  L.  R.  A.  551,  which  holds  elevated  approach  to  bridge  over  rail- 
road tracks,  leaving  access  to  abutting  owners,  not  additional  burden. 

-^  Rlfflit   to   damages. 

Cited  in  Christian  v.  St.  Louis,  127  Mo.  115,  29  S.  W.  996,  denying  city's  au- 
thority to  vacate  alley  without  compensation  to  abutting  owner;  Pueblo  v. 
Strait,  20  Colo.  21,  24  L.  R.  A.  395,  footnote  p.  302,  46  Am.  St.  Rep.  273, 
.36  Pac.  789,  holding  abutter  entitled  to  damages  for  building  of  viaduct  over 
railroad,  nearly  closing  street;  De  Geofroy  v.  Merchants  Bridge  Terminal  R. 
Co.  179  Mo.  715,  64  L.  R.  A.  966,  footnote  p.  969,  101  Am.  St.  Rep.  524, 
79  S.  W.  386,  holding  track  erected  on  pillars  from  16  to  25  feet  above  surface 
of  street,  for  carrying  trains,  inconsistent  with  use  of  place  as  public  street, 
and  entitles  abutter  to  damages;  Diekerman  v.  Duluth,  88  Minn.  294,  92  N. 
VV.  1119,  sustaining  abutter's  right,  under  constitutional  amendment,  to  dam- 
ages ari-sing  from  changing  street  grade. 

Cited  in  footnote  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57   L. 
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R.  A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  from 
elevated   road   crossing   highway    19   feet   away. 

— -  Meaaare   of   damaves)    dedactlon   of   benefits* 

Cited  in  Hickman  v.  Kansas,  120  Mo.  124,  23  L.  R.  A.  664,  42  Am.  St.  Rep. 
084,  25  S.  W.  225,  holding  that  special  benefit  may  be  deducted  from  damages 
for  taking  property  for  public  use;  Wolters  v.  St.  Louis,  132  Mo.  4,  33  S.  VV. 
441,  and  Slattery  v.  St.  Louis,  120  Mo.  188,  25  S.  W.  221,  holding  difference  in 
value  of  land  before  and  after,  measure  of  damages  for  construction  of  bridge; 
Cole  v.  St.  Louis,  132  Mo.  640,  34  S.  W.  469,  holding  that  special  benefit  re- 
sulting to  abutting  property  should  be  considered  in  estimating  damages  caused 
by  change  of  street  grade. 

Cited  in  footnotes  to  Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes 
consideration  of  benefit  for  improvement  in  assessing  damages  from  cutting 
down  street;  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to  de- 
duct benefits  from  damages  in  exercise  of  eminent  domain  by  individual. 


ESleT-ated    railroad    as    ''railway." 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A.  246, 
which  holds  elevated  railroad  a  "railway.' 


i> 


22   L.  R.  A.  673,   GAMEWELL  FIRE  ALARM  TELEG.   GO.   ▼.   CRANE,    160 

Mass.  50,  39  Am.  St.  Rep.  458,  35  N.  E.  98. 
Validity    of   contracts   In    reatraint    of    trade. 

Cited  in  Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  107,  41  L.  R.  A.  192,  68 
Am.  St.  Rep.  403,  50  N.  E.  509,  sustaining  agreement  of  corporate  officers  not 
to  engage  in  same  business  for  fiv«  years;  Richards  v.  American  Desk  &  Seat- 
ing Co.  87  Wis.  513,  58  N.  W.  787,  holding  agreement  not  to  sell  certain  kinds 
of  furniture,  except  to  vendee,  for  four  years,  void;  Tecktonius  v.  Scott,  110  Wis. 
449,  86  N.  W.  672,  holding  contract,  unlimited  as  to  time,  space,  and  extent 
of  trade,  whereby  one  binds  himself  and  heirs  not  to  manufacture  or  sell  cer- 
tain band-fastening  device,  void;  United  States  v.  Addyston  Pipe  &  Steel  Co. 
46  L.  R.  A.  133,  29  C.  C.  A.  156,  54  U.  S.  App.  723,  85  Fed.  287,  holding  se- 
cret combination  of  manufacturers  to  regulate  price  of  cast-iron  pipe  in  differ- 
ent  states   illegal. 

Cited  in  footnotes  to  Nester  v.  Continental  Brewing  Co.  24  L.  R,  A.  247,  which 
holds  combination  of  brewers  to  stifle  competition  within  specified  place,  void; 
Kramer  v.  Old,  34  L.  R.  A.  389,  which  sustains  contract  restricting  seller  from 
engaging  in  milling  business  in  vicinity  of  certain  city;  Heaton-Peninsular  But- 
ton-Fastener Co.  V.  Eureka  Specialty  Co.  35  L.  R.  A.  728,  which  sustains  pat- 
entee's right  to  require  purchaser  of  machine  to  purchase  necessary  unpatented 
article  from  him  exclusively ;  O.  &  W.  Thum  Co.  v.  Tloczynski,  38  L.  R.  A.  200, 
which  sustains  right  to  enjoin  breach  of  agreement  by  employee  not  to  communi- 
cate trade  secrets  learned;  Lufkin  Rule  Co.  v.  Ifringeli,  41  L.  R,  A.  185,  which 
holds  void,  agreement  by  seller  not  to  engage  in  same  business  in  United  States 
for  twenty-five  years;  Trenton  Potteries  Co.  v.  Oliphant,  46  L.  R.  A.  255,  which 
sustains  vendor's  agreement  not  to  engage  in  competitive  business  for  fifty  years 
within  United  States,  except  specified  states  and  territories;  Tuscaloosa  Ice  Mfg. 
Co.  V.  Williams,  50  L.  R.  A.  175,  which  holds  void,  contract  by  owner  of  ice 
machine  to  abandon  manufacture  of  ice  in  certain  town  for  five  years,  giving 
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other  party  monopoly  of  business;  Steichen  v.  Fehleisen,  51  L.  R.  A.  412,  which 
holds  individual  partners  not  bound  by  firm  agreement  not  to  re-engage  in  cer- 
tain business  for  specified  period;  Clark  v.  Needham,  51  L.  R.  A.  785,  which  holds 
void,  lease  of  maunfacturing  machinery  with  agreement  against  lessor's  engaging 
in  business  for  five  years;  Pohlman  v.  Dawson,  54  L.  R.  A.  913,  which  holds 
agreement  on  sale  of  business,  not  to  engage  in  barber  business  in  any  manner, 
violated  by  working  as  employee  in  other  shop;  Bancroft  v.  Union  Embossing  Co. 
64  L.  R.  A.  208,  which  holds  contract  by  one  selling  right  to  manufacture  and 
sell  machine,  not  to  engage  in  making  such  machine,  or  grant  right  to  another, 
valid,  wliere  possible  customers  are  limited  and  widely  scattered. 

22  L.  R.  A.  677,  SBIMONS  v.  NORFOLK  &  B.  S.  B.  CO.  113  N.  C.  147,  37  Am. 

St.  Rep.  614,  18  S.  E.  117. 
Effect  of   transfer  of  all   of   corporate  asaets. 

Cited  in  footnote  to  Byrne  v.  Schuyler  Electric  Mfg.  Co.  28  L.  R.  A.  304,  which 
holds  ultra  vires,  attempt  of  corporation  to  exchage  entire  property  for  stock  of 
other  company. 

22  L.  R.  A.  678,  STATE  v.  JONES,  113  N.  C.  669,  18  S.  E.  249. 

22  L.  R.  A.  680,  JENSON  v.  CHICAGO,  ST.  P.  M.  k  0.  R.  CO.  86  Wis.  589,  57  N. 

W.  359. 
Reqvlrementa    as    to    alffnals    at    crossings. 

Followed  in  Barron  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  89  Wis.  83,  61  N.  W.  303, 
holding  that  statutory  requirements  as  to  signals  and  rate  of  speed  at  highway 
crossings  apply  only  to  grade  crossings. 

Cited  in  Cooper  v.  Charleston  &  W.  C.  R.  Co.  65  S.  C.  220,  43  S.  E.  682,  hold- 
ing it  not  to  be  negligence  at  common  law  for  railroad  company  to  neglect  to 
give  signals  on  approaching  crossing  under  its  tracks. 

Personal  Inconvenience  as  element  of  damages. 

Distinguished  in  Boehm  v.  Duluth,  S.  S.  &  A.  R.  Co.  91  Wis.  593,  65  N.  W.  606, 
holding  that  instruction  that  plaintiff's  personal  inconvenience  may  be  consid- 
ered in  assessment  of  damages  not  error. 

22   L.   R.   A.   684,   MONTANA   CATHOLIC   MISSION   v.   LEWIS   k   CLARKE 

COUNTY,  13  Mont.  559,  35  Pac.  2. 
Exemption    from    taxation. 

Cited  in  Courtney  v.  Missoula  County,  21  Mont.  592,  55  Pac.  359,  holding  state 
lands  subject  to  taxation  after  sale  and  before  purchase  price  paid. 

— -  of  property  nsed   for  charitable,   educational,   etc.,   purposes. 

Cited  in  footnotes  to  Fitterer  v.  Crawford,  60  L.  R.  A.  191,  which  denies  ex- 
emption of  Masonic  lodge  building,  first  and  second  stories  of  which  are  rented 
to  pay  debt  and  current  expenses  of  lodge;  Young  Men's  Christian  Asso.  v.  Doug- 
las County,  52  L.  R.  A.  123,  which  denies  exemption  to  part  of  Y.  M.  C.  A. 
building  rented  for  business  purposes;  All  Saints  Parish  v.  Brookline,  52  L.  R. 
A.  778,  which  denies  exemption  of  lot  procured  for  erection  of  church,  before 
commencement  of  work;  Protestant  Episcopal  Church  v.  Prioleau,  57  L.  R.  A. 
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606,  which  holds  exempt,  church  parsonage  rented,  the  rent  being  used  to  pro- 
cure other  residence  for  parson. 

22  L.  R.  A.  686,  EXCHANGE  NAT.  BANK  v.  BANK  OF  LITTLE  ROCK,  7  C. 

C.  A,  111,  19  U.  S.  App.  152,  58  Fed.  140. 
Liability    on    ralaed    or    forared    neipotiable    paper. 

Cited  in  Bank  of  Herington  v.  Wangerin,  65  Kan.  426,  59  L.  R.  A.  71S.  foot- 
note p.  717,  70  Pac.  330,  denying  maker's  liability  to  innocent  holder  on  note 
fraudulently  raised  after  delivery. 

Cited  in  note  (36  L.  R.  A.  544)  on  liability  of  person  whose  signature  is  forged 
on  commercial  paper. 

Negotiability   of  check. 

Cited  in  note  (26  L.  R.  A.  571)  on  negotiability  of  check. 

Caahler'a   'wronirfnl   pledfre   of  atock   for  personal   debt. 

Cited  in  Curtice  v.  Crawford  County  Bank,  110  Fed.  '843,  holding  cashier 
pledging  bank's  stock  for  personal  debt  acts  in  individual  capacity. 

Cited  in  footnote  to  O'Herron  v.  Gray,  40  L.  R.  A.  498,  which  holds  that  sig- 
nature to  blank  transfer  of  stock  certificates  showing  that  it  is  made  by  guardian 
of  infant  owners,  will  not  pass  good  title  to  one  to  whom  cashier  of  bank  in- 
trusted with  them  for  safe  keeping  pledges  them  for  his  own  debt. 

22  L,  R.  A.  690,  BALTIMORE  BASE  BALL  &  EXHIBITION  CO.  v.  PICKETT, 

78  Md.  375,  44  Am.  St.  Rep.  304,  28  Atl.  279. 
Cnatom,   effect   of. 

Cited  in  Fitzgerald  v.  Hanson,  16  Mont.  476,  41  Pac.  230,  holding  evidence  of 
custom  of  assistant  physician  to  collect  pay  from  patient  inadmissible  when  usage 
unknown  to  plaintiff;  Samuel  M.  Lawder  &  Sons  Co.  v.  Albert  Mackie  Grocery 
Co.  97  Md.  11,  62  L.  R.  A.  804,  54  Atl.  634,  raising,  without  deciding,  question  as 
to  effect  of  custom  as  to  payment,  in  contract  for  goods  shipped  f.  o.  b. 

Cited  in  footnote  to  Harris  v.  Sharpies,  58  L.  R.  A.  214,  which  denies  rig^lit 
to  add  lithographer's  name,  for  advertising  purposes,  to  lithographed  cover  de- 
sign, although  it  is  customary  to  add  it. 

.—  Reasonableneiiii   of. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive  (Tenn.)  64  L.  R.  A.  447,  footnote  p.  443. 
79  S.  W.   124,  holding  custom  to.  suspend  business  on  Fourth  of  July  not  un- 
reasonable. 
Meaiinre   of   damagres   for   breacb    of   contract. 

Cited  in  Latimer  v.  York  Cotton  Mills,  66  S.  C.  137,  44  S.  E.  559,  holding 
salary  to  be  paid,  measure  of  damages  for  breach  of  contract  for  personal  ser- 
vices. 

22  L.  R.  A.  693,  ROSENTHAL  v.  MUSKEGON  CIRCUIT  JUDGE,  98  Mich.  208, 

39  Am.  St.  Rep.  535,  57  N.  W.  112, 
AdmlMMlblllty  of  crldence  firrongrfully  obtained. 

Cited  in  Cluett  v.  Rosenthal,  100  Mich.  197,  43  Am.  St.  Rep.  446,  58  N.  W. 
1009,  holding  evidence  wrongfully  acquired  from  books  in  possession  of  sheriff 
admissible  in  behalf  of  one  not  responsible  for  tort  committed  in.  acquiring  such 
evidence. 
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Injonctlon    asalnat    breacli    of    contract    aa    to    trade    aecrcta. 

Cited  in  footnote  to  O.  &  \V.  Thum  Co.  v.  Tloczynski,  38  L.  R.  A.  200,  which 
sustains  right  to  enjoin  breach  of  agreement  by  employee  not  to  communicate 
trade  secrets. 

Superior  coart*a  JnrlKdlctlon  over   Inferior. 

Cited  in  note  (51  L.  R.  A.  56,  108,  109)  on  superintending  control  and  super- 
visory jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 

22  L.  R.  A.  696,  PEOPLE  v.  BELLET,  99  Mich.  151,  41  Am.  St.  Rep.  589,  57 

N.  W.  1094. 
ConKtltntlonallty   of   Sunday  laira. 

Cited  in  Scougnle  v.  Sweet,  124  Mich.  320,  82  N.  W.  1061,  and  State  v.  Hog- 
riever,  152  Ind.  G61,  45  L.  R.  A.  569,  53  X.  E.  921,  sustaining  constitutionality 
of  act  prohibiting  Sunday  baseball,  when  admission  fee  charged;  People  v. 
Havnor,  149  N.  Y.  202,  31  L.  R.  A.  691,  52  Am.  St.  Rep.  707,  43  N.  E.  541;  Eso 
parte  Xorthrup,  41  Or.  494,  69  Pac.  445;  State  v.  Sopher,  25  Utah,  326,  60  L. 
R.  A.  471,  footnote  p.  468,  95  Am.  St.  Rep.  8-15,  71  Pac.  482,— sustaining  validity 
of  act  regulating  barbering  business  on  Sunday;  Breyer  v.  State,  102  Tenn.  107, 
50  S.  W.  769,  sustaining  act  prohibiting  Sunday  barbering,  and  imposing  heavier 
penalty  than  for  other  violations  of  Sunday  act;  State  v.  Nichols,  28  Wash.  6J6, 
69  Pac.  372,  sustaining  statute  making  it  a  crime  to  open  any  shop  on  Sunday 
for  purpose  of  trade. 

Cited  in  footnotes  to  Denver  v.  Bach,  46  L.  R.  A.  848,  which  holds  void,  or- 
dinance prohibiting  sale  of  clothing  on  Sunday  unless  applying  to  all  kinds  of 
merchants;  State  v.  Sopher,  60  L.  R.  A.  468,  which  sustains  act  forbidding  exer- 
cise of  trade  on  Sunday;  State  v.  Ray,  60  L.  R.  A.  634,  which  holds  unauthorized, 
ordinance  for  closing  stores  at  7:30  p.  M.  except  Saturdays. 

Cited  in  note  (22  L.  R.  A.  722)   on  constitutionality  of  Sunday  laws. 

Validity  of  ordinance  as  to  irliat   time  atorea  shall  clone. 

Cited  in  footnote  to  Stiite  v.  Ray,  60  L.  R.  A.  634,  which  holds  ordinance  re- 
quiring closing  of  stores  at  7:30  p.  M.  except  Saturday  night  not  authorized 
under  provision  for  regulating  and  preserving  health,  or  for  better  government. 

StatntcK  providing  for  orgranlsatlon  and  regrnlatlon  of  bnlldlnff  and  loan 
aanodatlona. 

Cited  in  People's  Bldg  &  L.  Asso.  v.  Billing,  104  Mich.  192,  02  N.  W.  373,  sus- 
taining statute  providing  for  incorporation  and  regulation  of  loan  associations. 

22  L.  R.  A.  699,  ODLIX  v.  WOODRUFF,  31  Fla.  160,  12  So.  227. 
Injnnctlon    anralnat    collection    of    taxes. 

Cited  in  Hibernian  Bencv.  Soc.  v.  Kelly,  28  Or.  198,  30  L.  R.  A.  171,  52  Am.  St. 
Rep.  769,  42  Pac.  3,  holding  mistake  in  owner's  name  on  assessment  roll  not 
ground  for  injunction  to  restrain  collection  of  tax. 

Cited  in  footnotes  to  Bloxham  v.  Consumers'  Electric  Light  &  Street  R.  Co.  29 
L.  R.  A.  507,  which  denies  power  to  enjoin  state  officer  from  collecting  state 
taxes  authorized  by  statute;  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  57  L.  R.  A. 
150,  which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on 
which  money  was  loaned  in  reliance  on  treasurer's  mistake  in  marking  taxes  as 
paid. 
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Distinguished  in  Johnson  v.  De  Baiy-Baya  Merchants'  Line,  37  Fla.  520,  37  L. 
R.  A.  526,  19  So.  640,  sustaining  injunction  restraining  sale  of  registered  teasel 
for  taxes. 

Annotation  in  22  L.  R.  A.  699  referred  to  with  approval  in  Collins  v.  Keokuk. 
118  Iowa,  34,  91  N.  W.  791,  holding  that  equity  will  not  enjoin  collection  of 
taxes,  because  of  overassessment. 

RecoT-ery   of  taxea  Illegally  collected. 

Cited  in  footnote  to  Com.  use  of  Wiggins  v.  Scott,  55  L.  R.  A.  597.  which  sus- 
tains right  of  single  nonresident  taxpayer  to  sue  for  himself  and  others  to  re- 
cover taxes  illegally  exacted. 

Taxation  of  national  banks. 

Cited  in  note  (45  L.  R.  A.  763)  on  state  taxation  of  national  banks. 

22  L.  R.  A.  709,  SHELDON  v.  PRUESSNER,  52  Kan.  579,  35  Pac.  201. 
Bffect  on  forecloanre  sale  of  reversal  of  Jad^ment. 

Cited  in  Sheldon  v.  Pruessner,  52  Kan.  594,  35  Pac.  204,  holding  that  reversal 
of  judgment  of  foreclosure  defeats  purchaser's  title. 

NeccMlty  of  ploadlnv   lllearallty  of  contract. 

Cited  in  Reed  v.  Johnson,  27  Wash.  55,  67  L,  R.  A.  409,  67  Pac.  381,  holding 
failure  to  plead  invalidity  of  contract  no  bar  to  evidence  of  illegality  in  action 
for  specific  performance. 

Criticized  in  Maitland  v.  Zanga,  14  Wash.  96,  44  Pac.  117,  holding  that  fail- 
ure to  plead  illegality  of  contract  bars  evidence  of  invalidity. 

Effect   on   recovery  of   Invalidity   of   contract. 

Cited  in  Concordia  v.  Hagaman,  1  Kan.  App.  40,  41  Pac.  133,  afBrroing  quan- 
turn  meruit  recovery  on  executed  contract  between  council  and  one  member; 
Greer  v.  Payne,  4  Kan.  App.  163,  46  Pac.  190,  refusing  to  enjoin  combination  in 
restraint  of  trade  from  suspending  member  for  violation  of  rules;  Buchtella  v. 
Stepanek,  53  Kan.  376,  36  Pac.  749,  refusing  to  enforce  division  of  proceeds  aris- 
ing from  fraudulent  scheme;  Brown  v.  Newell,  64  S.  C.  72,  41  S.  E.  835  (dis- 
senting opinion),  majority  holding  assignment  of  mortgage  before  delivery,  pur- 
porting to  be  executed  on  same  day  as  prior  mortgage,  but  in  fact  year  later,  con- 
sideration being  satisfaction  of  first,  enforceable  in  equity. 

Distinguished  in  Callicott  v.  Allen,  31  Ind.  App.  565,  67  N.  E.  196,  holding 
'  mortgage  properly  executed  and  recorded  not  void  because  taken  in  name  of  non- 
resident to  avoid  taxation,  and  subsequently  assigned  to  real  party  who  failed  to 
record  assignment. 

Agreement  to  pay  hlflrher  rate  after  maturity. 

Cited  in  Holmes  v.  Dewey,  66  Kan.  442,  71  Pac.  836,  holding  agreement  by 
makers  of  note  to  pay  10  per  cent  interest  after  maturity,  instead  of  6  per  cent, 
valid. 

22  L.  R.  A.  713,  OREGON  &  C.  R.  CO.  v.  PORTLAND,  25  Or.  229,  35  Pac.  452. 
Benefit  as  baals  of  assessment. 

Cited  in  King  v.  Portland,  184  U.  S.  68,  46  L.  ed.  436,  22  Sup.  Ct.  Rep.  290, 
Affirming  38  Or.  423,  55  L.  R.  A.  819,  63  Pad.  2,  sustaining  assessment  inquiring 
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each  lot  owner  to  pay  cost  of  improvement  upon  half  of  street  in  front  of  his  lot; 
Haisch  r.  Seattle,  10  Wash.  438,  38  Pac.  1131,  holding  abutters  not  estopped  to 
deny  validity  of  assessment,  when  property  damaged,  though  work  accepted  by 
authorities. 

Cited  in  footnote  to  Reelfoot  Lake  Levee  District  v.  Dawson,  34  L.  R.  A.  725, 
which  holds  tax  on  land  in  levee  district,  which  is  especially  benefited  by  levee, 
valid. 

22  L.  R.  A.  716,  Re  LEGISLATIVE  ADJOURNMENT,  18  R,  I.  824,  27  Atl.  324. 
Dedalon    mm   to    neceanlty    for    extraordinary    aewilon. 

Cited  in  Farrelly  v.  Cole,  60  Kan.  377,  44  L.  R.  A.  471,  56  Pac.  492,  holding 
governor's  decision  as  to  necessity  for  extraordinary  session  of  legislature,  con- 
clusive. 

Po'vrer  of  mayor  to  adjourn  branch  of  conncll. 

Cited  in  footnote  to  Tillman  v.  Otter,  29  L.  R.  A.  110,  which  denies  right  of 
mayor  to  adjourn  branch  of  council. 

22  L.  R.  A.  721,  JLDEFIND  v.  STATE,  78  Md.  610,  28  Atl.  405. 
^Wlien  appeal  lies  from  Jvdffment  of  circuit  court. 

Cited  in  Smith  v.  Goldsborough,  80  Md.  63,  30  Atl.  574,  holding  judgment  of 
circuit  court  final  on  questions  concerning  roads,  determined  by  county  commis- 
sioners and  appealed  to  that  court;  Messick  v.  State,  82  Md.  685,  34  Atl.  537, 
holding  that  no  appeal  lies  from  decision  of  circuit  court,  on  appeal  from  judg- 
ment of  justice  of  peace  in  criminal  case;  Roth  v.  State,  89  Md.  527,  43  Atl.  769, 
holding  that  appeal  lies  from  judgment  of  circuit  court  on  constitutional  ques- 
tion as  to  jurisdiction  of  justice. 

Constitutionality    of    Sunday    Iutts. 

Cited  in  Newbem  v.  McCann,  105  Tenn.  164,  50  L.  R.  A.  477,  58  S.  W.  114, 
holding  unreasonable,  ordinance  requiring  written  permission  of  mayor  to  open 
saloons  on  Sunday. 

Cited  in  footnotes  to  Theisen  v.  McDavid,  26  L.  R.  A.  234,  which  holds  reason- 
able, exemption  from  prohibition  against  Sunday  business  of  stores  for  drugs, 
meats,  etc.;  State  v.  Powell,  41  L.  R.  A.  854,  which  sustains  statute  making  base- 
ball playing  on  Sunday  an  offense;  State  v.  Hogriever,  45  L.  R.  A.  504,  which 
sustains  statute  prohibiting  baseball  playing  on  Sunday;  Denver  v.  Bach,  46  L. 
R.  A.  848,  which  holds  void,  ordinance  prohibiting  sale  of  clothing  on  Sunday, 
without  applying  to  all  kinds  of  merchants. 

_  Rei^ulatlns  barberlnir* 

Cited  in  Breyer  v.  State,  102  Tenn.  110,  50  S.  W.  769,  sustaining  statute  regu- 
lating barbering  on  Sunday  and  imposing  heavier  penalty  than  for  other  viola- 
tions of  Sunday  law. 

Cited  in  footnotes  to  People  v.  Bellet,  22  L.  R.  A.  696,  which  upholds  prohi- 
bition of  business  of  barber  on  Sunday  under  greater  penalties  than  those  im- 
posed on  other  businesses;  People  v.  Havnor,  31  L.  R.  A.  689,  which  sustains 
act  prohibiting  barber  from  carrying  on  business  on  Sunday;  Ex  parte  Jentzsch, 
32  L.  R,  A.  664,  which  holds  statute  prohibiting  barbers  carrying  on  business 
after  12  o'clock  on  Sunday  void;  Tacoma  v.  Krech,  34  L.  R.  A.  68,  which  holds 
invalid,  ordinance  against  barbers  pursuing  calling  on  Sunday. 
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Validity    of    contract    made    on    Sunday. 

Cited  in  Rodman  v.  Robinson,  134  N.  C.  513,  65  L.  R.  A.  687,  101  Am.  St.  Rep. 
877,  47  S.  E.  19,  holding  contract  for  conveyance  of  land,  entered  into  on  Sun- 
day, valid,  and  referring  particularly  to  annotation  in  22  L.  R.  A.  721. 

RlfSrlit  to  diMchargre  servant   for  refnual  to  fvork  on   Snnday. 

Cited  in  footnote  to  Van  Winkle  v.  Satterfield,  23  L.  R.  A.  853,  which  de- 
nies right  to  discharge  clerk  employed  for  definite  time  for  refusal  to  attend 
store  on  Sunday. 

PoKver   to   prohibit   banlnesa  on    ChrlMtniaa. 

Cited  in  footnote  to  Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies 
city*s   power  to  prevent  carrying  on  of  lawful  avocation  on   Christmas  day. 

22  L.  R.  A.  725,  RU^IPEL  v.  OREGON  SHORT  LINE  &  U.  N.  R.  CO.  4  Idaho, 

13,    35    Pac.    700. 
Recovery  for  Injnrlea  received  In  paMlngr  betTveen  cara. 

Cited  in  footnote  to  Schmitz  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  23  L.  R.  A.  250, 
which  upholds  young  child's  right  to  recover  for  injuries  while  passing  be- 
tween cars  standing  on  street. 

Burden    of    proof    aa    to    contributory    ikeslfgenee* 

Cited  in  Haner  v.  Northern  P.  R.  Co.  7  Idaho,  309,  62  Pac.  1028,  holding 
instruction  that  burden  of  proof  was  upon  defendant  to  establish  contributory 
negligence  on  part  of  plaintiff,  error. 

Snfllclency  of  declaration  of  nenrllsence. 

Cited  in  East  Brooklyn  Box  Co.  v.  Nudling,  96  Md.  392,  54  Atl.  132,  hold- 
ing complaint  alleging  injury  caused  by  premature  starting  of  saw,  due  to  de- 
fective installation,  of  which  defect  plaintiff  had  no  knowledge,  and  that  such 
injury  was  not  due  to  plaintiff's  fault,  sufficient. 

Reasonablenemi   of   caatom. 

Cited  in  Pennsylvania  R,  Co.  v.  Naive  (Tenn.)  64  L.  R.  A.  447,  79  S.  W. 
124,  holding  custom  of  suspending  business  on  4th  of  July  not  unreasonable. 

22  L.  R.  A.  732,  CRISP  v.  FT.  WAYNE  &  E.  R.  CO.  98  Mich.  648,  57  N.  W. 

1050. 
Exemption    of    grnrnliihed    fond. 

Cited  in  McDougall  v.  Lamb,  113  Mich.  70,  71  N.  W.  458,  holding  that  prin- 
cipal defendant  may  intervene  in  garnishment  proceedings  and  urge  exeniptioa 
of  fund. 

22  L.  R.  A.  736,  LEWaS  v.  PORTLAND,  25  Or.   133,  42  Am.  St.  Rep.  772,  35 

Pac.  256. 
Riparian  OTvner's  rifrhta  as  to  ^wharves  and  crater  front** 

Cited  in  Portland  v.  Montgomery,  38  Or.  222,  62  Pac.  755,  holding  ordi- 
nance restraining  construction  of  wharves  beyond  certain  line  not  forbidden 
by  act  of  Congress  prohibiting  construction  of  wharves  outside  of  harbor  lines; 
Montgomery  v.  Shaver,  40  Or.  248,  66  Pac.  923,  holding  riparian  owners  on 
navigable   streams  entitled   to  wharf  within    lines   drawn   at   right   angles  with 
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channel;  Montgomery  v.  Shaver,  40  Or.  250,  60  Pac.  923,  holding  wharf  right 
an  appurtenance  to  upland. 

Cited  in  footnotes  to  Sage  v.  New  York,  38  L.  R.  A.  606,  which  denies  ri- 
parian owner's  right  to  compensation  for  cutting  off  access  to  water  by  mu- 
nicipal improvement  of  water  front;  Slingerland  v.  International  Contracting 
Co.  56  L.  R.  A.  404,  which  denies  riparian  owner's  right  to  damages  for  in- 
juries to  right  of  access  by  one  dredging  under  government  authority. 

Cited  in  note  (40  L.  R.  A.  643)  on  right  to  erect  wharves. 

22  L.  R.  A.  744,  STATE  v.  ALMY,  67  N.  H.  274,  28  Atl.  372. 
Rlftrlit  to  trial  by  Jury. 

Cited  in  State  v.  Moore,  69  N.  H.  121,  40  Atl.  702,  holding  that  court's  right 
to  determine  number  and  from  what  towns  jurors  shall  be  summoned  does  not 
conflict  with  provision  of  Constitution  as  to  trial  by  jury;  West  v.  Gam- 
mon, 39  C.  C.  A.  273,  98  Fed.  428,  holding  that  judgment  of  conviction  on 
plea  of  guilty  leaves  no  issue  of  fact  for  trial  by  jury. 

Dlatlnotlon  bet^reen  murder  and  manalanirhter. 

Cited  in  State  v.  Greenleaf,  71  N.  H.  012,  54  Atl.  38,  holding  distinction  be- 
tween manslaughter  and  murder  not  affected  by  words  "with  design  to  effect 
death,"    added    to    provision    defining   manslaughter. 

22  L.  R.  A.  751,  PEOPLE  ex  rel.  RICHARDSON  v.  HENDERSON,  4  Wyo.  535, 

35  Pac.  517. 
Wben    office    la    Tacant. 

Cited  in  Reals  v.  Smith,  8  Wyo.  175,  56  Pac.  690,  holding  that  office  is  va- 
cant when  there  is  no  lawful  incumbent  occupying  it. 

Cited  in  footnote  to  Ijams  v.  Duvall,  36  L.  R.  A.  127,  which  holds  vacancy 
not  created  by  decision  in  contested  election  case  that  judge  commissioned  was 
not  elected,  and  order  for  new  election. 

Povfer    of    appointment. 

Cited  in  footnotes  to  French  v.  State,  29  L.  R.  A.  113,  which  upholds  power  of 
general  assembly  to  make  appointments  not  otherwise  provided  for  under  Con- 
stitution; Johnson  v.  State,  38  L.  R.  A.  373,  which  holds  statute  depriving  gov- 
ernor of  power  to  appoint  judges  of  inferior  court,  by  changing  its  name,  void. 

Legality   of   board    to   ascertain    lltnena    for   office. 

Cited  in  footnote  to  Newcomb  v.  Indianapolis,  28  L.  R.  A.  732,  which  holds 
creation  of  board  of  examiners  to  ascertain  fitness  for  city  office,  proper. 

Validity  of  atatntea  for  holding  over  of  officera. 

Cited  in  footnote  to  State  ex  rel.  Harrison  v.  Menaugh,  43  L.  R.  A.  408,  which 
sustains  statute  changing  time  of  electing  town  trustees,  so  that  more  than  four 
years  elapses  between  elections. 

22  L.  R.  A.  759,  STATE  ex  rel.  WISCONSIN  TELFPH.  CO.  v.  JANESVILLE 

STREET  R.  CO.  87  Wis.  72,  41  Am.  St.  Rep.  23,  57  N.  W.  970. 
Police    refrniatlon    of    electric    companlea. 

Cited  in  Marshfield  v.  Wisconsin  Teleph.  Co.  102  Wis.  610,  44  L.  R.  A.  571, 
78  N.  W.  735,  sustaining  injunction  against  unauthorized  obstruction  of  street 
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by  telephone  poleaj  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape 
May,  59  N.  J.  L.  403,  36  L.  R.  A.  655,  36  Atl.  696,  sustaining  power  of  dty 
council  to  prohibit  use  of  trolley  cars  without  fenders. 

Cited  in  notes  (31  L.  R.  A.  800,  802)  on  police  regulation  of  electric  compa- 
nies; (39  L.  R.  A.  619,  620)  on  municipal  control  over  public  nuisances  on  pub- 
lic streets  and  highways  created  by  street  railroads  and  other  electrical  compa- 
nies. 

Deatructlon  of  bulldlnflr  by  llgrlitnlBK  transmitted   over  ^rlre. 

Cited  in  footnote  to  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R.  A.  101,  which 
holds  connection  of  barn  with  flag-staff  on  other  building  by  telephone  wire  ren- 
ders company  liable  for  loss  of  bam  by  lightning  striking  flag-staff. 

Duty  aa  to   protection   agrnlnat  electric   Trlres. 

Cited  in  footnote  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  i. 
552,  which  holds  reasonable  care  to  keep  electric  wires  safe,  due  towards  per- 
sons licensed  to  approach  them. 

Neffllflrence  qneatlon  for  Jury. 

Distinguished  in  Block  v.  Milwaukee  Street  R.  Co.  89  Wis.  377,  27  L.  R.  A. 
368,  46  Am.  St.  Rep.  849,  61  N.  W.  1101,  holding  it  question  for  jury  whether 
company  negligent  in  omitting  to  guard  trolley  wires  from  touching  telephone 
wires. 

violation  of  ordinance  as  defense. 

Cited  in  Kaukauna  Electric  Light  Co.  v.  Kaukauna,  114  Wis.  342,  89  N.  W. 
542,  holding  violation  of  ordinance  requiring  electric  light  company  to  buir 
wires  no  defense  to  suit  for  nonpayment  of  lights. 

Injunction  aaralnst  paasaare  of  ordinance. 

Cited  in  State  ew  rel  Rose  v.  Superior  Court,  105  Wis.  673,  48  L.  R,  A.  827, 
81  N.  W.  1046,  denying  court's  power  to  enjoin  passage  of  ordinance  by  city 
council. 

22  L.  R.  A.  763,  COLBURN  v.  GROTON,  66  N.  H.  151,  29  Atl.  95. 
AdmlMslona    In   compromlne   transactions. 

Cited  in  Jenness  v.  Jones,  68  *N.  H.  476,  44  Atl.  607,  holding  evidence  of  in- 
dependent  admissions   in   transaction   for   compromise,   admissible. 

—  Question    of    fact. 

Cited  in  Smith  v.  Morrill,  71  N.  H.  411,  52  Atl.  928,  holding  it  question  of 
fact  whether  account  rendered  was  intended  as  admission  of  full  amount  or 
as  basis  of  compromise. 

Admissibility    of    former    plea. 

Cited  in  State  v.  La  Rose,  71  N.  H.  440,  52  Atl.  943,  holding  defendant's  plea 
in  prior  suit  inadmissible  upon  trial  for  illegal  sale  of  liquor. 

Admissibility  of  experiments. 

Cited  in  Saucier  v.  New  Hampshire  Spinning  Mills,  72  N.  H.  294,  56  Atl. 
545,  holding  evidence  of  experiments  under  similar  conditions  admissible  in  ac- 
tion for  personal  injuries  caused  by  defective  machinery. 

l^hen   decree  of  specific  performance  -vrlll  not  be  set  aside. 

Cited  in  Norris  v.  Clark,  72  N.  H.  444,  57  Atl.  334,  holding  that  decree  of 
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specific  performance  of  contract  will  not  be  vacated  if  made  on  competent  evi- 
dence. 

Conclaalvenewi  of  decision  as  to  competency  of  irltncMi. 

Cited  in  Wright  v.  Davia,  72  N.  H.  449,  57  Atl.  335,  holding  that  conclusion 
of  fact  from  evidence,  that  witness  is  party  in  interest  and  incompetent  to  tes- 
tify as  to  transactions  with  deceased,  not  open  to  exception. 

Consideration  of  evidence  as  exercise  of  discretionary  po'vrer. 

Cited  in  Edgerly  v.  Barker,  66  N.  H.  471,  28  L.  R.  A.  341,  31  Atl.  900,  hold- 
ing that  consideration  of  evidence  on  question  of  fact  constitutes  exercise  of 
discretionary  power. 

22  L.  R.  A.  768,  NEWARK  MACH.  CO.  v.  KENTON  INS.  CO.  50  Ohio  St.  549, 
35  N.  E.  1060. 

Presamptlon  as  to  fomt  of  policy  and  premlnm. 

Cited  in  Sproul  v.  Western  Assur.  Co.  33  Or.  106,  54  Pac.  180,  holding  oral 
contract  for  insurance  which  fails  to  mention  kind  of  policy  is  presumed  to 
intend  one  customarily  used  for  such  risks;  Connecticut  F.  Ins.  Co.  v.  Bennett, 
1  Ohio  N.  P.  74,  and  Cleveland  Oil  Co.  v.  Norwich  Ins.  Soc.  34  Or.  236,  55  Pac. 
435,  holding  that  agreement  to  issue  policy,  without  specifying  premium,  con- 
stitutes contract  at  usual  rate. 

Cited  in  footnote  to  Hicks  v.  British  America  Assur.  Co.  48  L.  R.  A.  424, 
which  holds  righta  of  one  whose  property  destroyed  after  oral  contract  to  in- 
sure, but  before  policy  issued,  subject  to  provisions  of  standard  policy  prescribed 
by  law. 

Waiver  of  payment  of  premlnm. 

Cited  in  Mallette  v.  British  American  Assur.  Co.  91  Md.  484,  46  Atl.  1005, 
holding  oral  agreement  to  renew  policy  without  full  payment  of  premium, 
waiver  of  actual  payment  as  condition  of  attachment  of  risk;  McCabe  Bros. 
V.  .Etna  Ins.  Co.  9  N.  D.  24,  47  L.  R.  A.  645,  81  N.  W.  426,  holding  evidence  of 
agent's   custom  to  extend  credit  for  premiums  admissible  in  action  on  policy. 

Cited  in  footnote  to  Kocher  v.  Supreme  Council  C.  B.  L.  52  L.  R.  A.  861, 
which  denies  power  of  officers  of  benefit  society  to  waive  payment  of  assess- 
ments for  death  benefits. 

Air^nt'a  poi/rer  to  act  for  Insurer  or  Insured. 

Cited  in  Connecticut  F.  Ins.  Co.  v.  Bennett,  I  Ohio  N.  P.  73,  holding  that  gen- 
eral agent  may  bind  company  by  preliminary  contract  for  insurance;  Johnson 
V.  North  British  &  M.  Insurance  Co.  66  Ohio  St.  15,  63  N.  E.  610,  holding  agent 
to  procure  policy  is  without  authority  to  receive  notice  of  cancelation  and  dis- 
charge policy;  McCabe  Bros.  v.  .Etna  Ins.  Co.  9  N.  D.  24,  47  L.  R.  A.  644,  81 
N.  W.  426,  holding  that  agent  having  authority  to  solicit  insurance  may  bind 
company  by  preliminary  oral  contract;  New  York  L.  Ins.  Co.  v.  Babcock,  104 
Ga.  75,  42  L.  R.  A.  92,  footnote  p.  88,  69  Am.  St.  Rep.  134,  30  S.  E.  273,  hold- 
ing delivery  of  policy  by  insurer  to  its  agent  for  delivery  to  applicant  is  suffi- 
cient. 

Snfllclency  of   contract   by   offer   and   acceptance. 

Cited  in  note   (29  L.  R.  A.  435)    on  sufficiency  of  contract  by  offer  and  ac- 
ceptance without  execution  of  contemplated  formal  instrument. 
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22  L.  R.  A.  775,  GEORGIA  PACKING  CO.  v.  MACON,  1  Inters.  Com.  Rep.  503, 

GO  Fed.  774. 
Jnrladlctlon    over    Interstate    commerce    qneatlon. 

Cited  in  Macon  v.  Georgia  Packing  Co.  9  C.  C.  A.  2G2,  13  U.  S.  App.  592,  60 
Fed.  781,  holding  circuit  court  of  appeals  without  power  to  consider  questions 
of  interstate  commerce. 

Validity  of  act   Interfering   Trlth   Interstate   commerce. 

Cited  in  People  v.  Hawkins,  85  Hun,  46,  5  Inters.  Com.  Rep.  234,  32  X.  Y. 
Supp.  524,  declaring  unconstitutional,  statute  prohibiting  sale  of  convict-made 
goods  manufactured  in  another  state. 

Corporate   taxation. 

Cited  in  notes  (60  L.  R.  A.  349,  350)  on  constitutional  equality  in  Unitt*d 
States  in  relation  to  corporate  taxation;  (00  L.  R.  A.  691)  on  corporate  taxa- 
tion and  the  commerce  clause. 

Injunction  agralnst  pamiaire  or  enforcement  of  atatnte  or  ordinance. 

Cited  in  footnotes  to  State  ex  rel.  Kenamore  v.  Wood,  48  L.  R.  A.  596,  which 
denies  right  to  injunction  against  enforcing  akleged  unconstitutional  statute 
for  inspection  of  beer;  State  ex  rel.  Rose  v.  Superior  Court,  48  L.  R.  A.  819, 
which  denies  right  to  injunction  against  passage  of  ordinance  creating  contract: 
Agua  Pura  Co.  v.  Las  Vegas,  50  L.  R.  A.  224,  which  holds  compliance  with  water 
company *s  valid  contract  not  condition  to  injunctive  relief  against  interference 
with  same  by  city  ordinance;  General  Electric  R.  Co.  v.  Chicago,  I.  &  L.  R.  Co. 
58  L.  R.  A.  231,  which  sustains  right  of  railroad  company  to  injunction  againi^t 
construction  under  invalid  ordinance,  of  street  railway  which  would  specially 
injure  former  company. 

22  L.  R.  A.  779,  WADKINS  v.  WATSON,  86  Tex.  194,  24  S.  W.  385. 
Effect  of  married  -woman'*  covenants. 

Cited  in  Terry  v.  Barbour,  5  Tex.  Civ.  App.  476,  24  S.  W.  381,  denying  wife's 
liability  for  misrepresentation  of  husband  as  to  quantity  of  land  conveyed  in 
deed  of  her  separate  estate;  Chaison  v.  Beauchamp  Bros.  12  Tex.  Civ.  App. 
Ill,  34  S.  W.  303,  and  Blum  v.  Johnson,  28  Tex.  Civ.  App.  11,  66  S.  W.  461. 
denying  married  woman's  liability  on  covenant  of  warranty  in  conveyance  of 
her  separate  estate. 

Record    of   conveyance   aa    notice. 

Cited  in  note  (23  L.  R.  A.  564)  on  conveyance  recorded  before  grantor  ob- 
tained title,  as  notice. 

Eatoppel    of    married    -woman. 

Cited  in  footnote  to  National  Granite  Bank  v.  Tyndale,  51  L.  R.  A.  447, 
which  holds  that  relief  in  equity  by  reason  of  estoppel  cannot  be  granted  to 
holders  of  notes  of  married  woman,  against  legal  defense  that  notes  were  void 
because  payable  to  her  husband. 

-«-  By    conveyance. 

Cited  in  State  v.  Kemmerer,  15  S.  D.  506,  90  N.  W.  150,  denying  that  one 
joining  in  deed  in  capacity  of  grantor's  wife  loses  interest  subsequently  ac- 
quired in  her  own  right;  Colonial  &  U.  S.  :Mortgage  Co.  v.  Thetford,  27  Tex. 
Civ.  App.  156,  66  S.  W.  103,  holding  heirs  of  mother  who  did  not  join,  as  wife. 
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in  husband's  deed  of  community  property,  not  estopped  to  claim  her  share  after 
her  death. 

Cited  in  footnotes  to  Vanaandt  v.  Wier,  32  L.  R.  A.  201,  which  holds  married 
woman  cannot  be  deprived  by  estoppel  of  statutory  separate  estate;  Hunt  v. 
Reilly,  59  L.  R.  A.  206,  which  holds  wife's  failure  to  notify  purchaser  of  rights 
after  learning  of  forgery  of  her  name  to  husband's  deed  will  not  estop  her  to 
claim  dower;  Smith  v.  Ingram,  61  L.  R.  A.  878,  which  holds  married  woman 
conveying  land  without  prescribed  formalities  not  estopped  by  permitting  gran- 
tee in  possession  to  make  valuable  improvement. 

Deed  of  mrlfe**  separate  estate  to  traatee. 

Cited  in  Kellett  v.  Trice,  95  Tex.  168,  66  S.  W.  51,  holding  deed  by  husband 
and  wife  of  her  separate  estate  to  trustee,  who  conveyed  to  husband,  void. 

22  L.  R.  A.  785,  KIRKPATRICK  v.  PUR  YEAR,  93  Tenn.  409,  24  S.  W.  1130. 
Delay  la   preseatlas   elieeks. 

Cited  in  Hamlin  v.  Simpson,  105  Iowa,  130,  44  L.  R.  A.  400,  footnote  p.  397, 
74  N.  W.  906,  holding  maker  released  by  payee's  failure  to  present  check 
promptly  for  payment;  Edminsten  v.  Herpolsheimer  (Neb.)  59  L.  R.  A.  937, 
92  N.  W.  138,  holding  that  one  who  receives  check  after  banking  hours  should 
Tnail  or  present  for  payment  on  next  day. 

Cited  in  footnote  to  Gilby  v.  Farnsworth,  38  L.  R.  A.  843,  which  holds 
drawer  of  draft  lost  in  mails  during  transportation  from  payee  for  collection 
discharged  by  delay  in  discovering  loss. 

Cited  in  note  (53  L.  R.  A.  432,  433)  on  effect  on  drawer's  liability  of  delay 
in  presenting  check,  where  drawee  remains  solvent. 

22  L.  R.  A.  790,  SCHMIDT  v.  BRIEG,  100  Cal.  672,  35  Pac.  623. 
InJoBctlon  aaralnst  another'*  use  of  same  trade-name. 

Cited  in  Duke  v.  Cleaver,  19  Tex.  Civ.  App.  222,  46  S.  VV.  1128,  holding  that 
merchant  using  business  name  "Nickle  Store,"  for  years,  may  enjoin  its  use  by 
another. 

22  L.  R.  A.  794,  MULDOON  v.  SEATTLE  CITY  R.  CO.  7  Wash.  528,  38  Am 

St.  Rep.  901,  35  Pac.  422. 
Jlig^tm  and  reqnirementa  of  persons  rldlnar  on  pass  or  contract  for  free 


Cited  in  Muldoon  v.  Seattle  City  R.  Co.  10  Wash.  312,  45  Am.  St.  Rep.  787, 
38  Pac.  995,  denying  that  invalidity  of  pass  creates  carrier's  liability  for  pas- 
senger's injury;  Peterson  v.  Seattle  Traction  Co.  23  W^asli.  645,  53  L.  R.  A. 
597,  63  Pac.  539,  holding  that  employee  who  accepts  pass  as  mere  gratuity  as- 
riumes  risk  of  injury;  Northern  P.  R.  Co.  v.  Adams,  192  U.  S.  452,  48  L.  ed. 
517,  24  Sup.  Ct.  Rep.  408,  denying  carrier's  liability  to  one  who  accepts  gratui- 
tous passage  and  is  injured  while  riding  on  such  pass. 

Cited  in  footnotes  to  Meuer  v.  Chicago,  M.  &  St.  P.  R.  Co.  25  L.  R.  A.  81,  which 
denies  liability  for  injury  to  shipper  riding  under  special  contract;  Doyle  v. 
Fitchburg  R.  Co.  25  L.  R.  A.  157,  which  holds  railroad  employee,  riding  for  plea- 
sure on  monthly  ticket,  a  passenger;  Crary  v.  Lehigh  Valley  R.  Co.  59  L.  R.  A. 
815,  which  requires  passenger  using  free  excursion  ticket  to  show  affirmatively 
L.  R.  A.  Ar.— Vol.  III.— 37. 
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that  carrier  was  neglljjent,  to  hold  it  responsible  for  injury;  Illinois  C.  R.  Co.  \. 
Beebe,  43  L.  R.  A.  210,  which  holds  stock  owner  riding  on  pass  not  negligent  in 
remaining  in  stock  car  on  train  starting  while  he  is  attending  to  stock. 

Notice  of  condltlonn  on  ticket. 

Cited  in  note  (23  L.  R.  A.  750)  on  notice  to  passenger  of  conditions  on  ticket. 

Validity  of  atlpnlatlon  limiting  carrier'*  liability. 

( Jted  in  Peterson  v.  Seattle  Traction  Co.  23  Wash.  630,  53  L.  R.  A.  595,  63  Pac 
539,  sustaining  validity  of  contract  limiting  carrier's  liability  as  to  one  riding  on 
employee's  ticket;  Payne  v.  Terre  Haute  &  I.  R.  Co.  157  Ind.  620,  56  L.  R.  A.  474. 
footnote  p.  472,  62  N.  E.  472,  sustaining  stipulation  in  pass  releasing  carrier  from 
liability  for  negligence. 

Cited  in  footnotes  to  Rogers  v.  Kennebec  S.  B.  Co.  25  L.  R.  A.  491,  which  hold* 
valid,  condition  in  pass  assuming  all  risks  of  injury;  Davis  v.  Chicago,  M.  4  Si. 
P.  R.  Co.  33  L.  R.  A.  654,  which  holds  stipulation  in  drover's  pass,  exempting  cur- 
rier from  liability,  void;  Doyle  v.  Fitchburg  R.  Co.  33  L.  R.  A.  844,  which  holds 
invalid,  exemption  from  liability  for  negligence  on  back  of  employee's  ticket. 

Distinguished  in  Adams  v.  Northern  P.  R.  Co.  95  Fed.  939,  holding  pass  relit  v 
ing  carrier  from  liability,  no  defense  to  action  by  widow  and  child  for  death  of 
passenger. 

Neflrllf;:ence    of   paasenarer    In    rldlngr    on    platform. 

Cited  in  Bailey  v.  Tacoma  Traction  Co.  16  Wash.  58,  47  Pac.  241,  holding  it 
not  negligence  per  se  for  passenger  to  occupy  stool  on  front  platform  of  electric 
car. 

Cited  in  footnotes  to  North  Chicago  Street  R.  Co.  v.  Baur,  45  L.  R.  A.  lO-J. 
which  holds  standing  on  street  car  platform  with  back  against  dashboard  not 
necessarily  negligence;  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A.  783,  which  sus- 
tains rule  forbidding  passengers  to  ride  on  front  platform  of  electric  car;  Third 
Ave.  R.  Co.  v.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on  running 
board  of -street  car  to  recover  for  injuries  by  contact  with  pillar  near  track. 
while  passing  around  conductor,  who  is  also  on  running  board. 

Validity   of  contract   to  Indemnify  carrier. 

Cited  in  footnote  to  Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  R.  News  Co.  45 
L.  R.  A.  380,  which  sustains  contract  by  news  company  to  indemnify  carritT 
against  liability  for  injuries  to  news  agents  carried  on  trains. 

22  L.  R.  A.  799,  STATE  ex  rcl.  FLICKINGER  v.  FISHER,  119  Mo.  344,  24  S.  W. 

1C7. 
DentlMtN   an   medical    practltlonem. 

Cited  in  People  v.  De  France,  104  Mich.  571,  28  L.  R.  A.  142,  footnote  p.  139. 
G2  N.  W.  709,  holding  dentists  not  within  provision  relating  to  privileged  ci^ni- 
munications  to  one  practising  medicine  or  surgery;  State  v.  Beck,  21  R.  1.  291, 
45  L.  R.  A.  270,  footnote  p.  270,  43  Atl.  366,  holding  right  to  practise  dentistry 
included  in  license  to  practise  surgery;  Cherokee  v.  Perkins,  118  Iowa,  407.  92 
N.  ^^'.  68.  holding  power  to  tax  "itinerant  doctors,  physicians,  and  surgeons*'  not 
include  itinerant  dentists. 

Validity   of  atatnte   reqnlrlns   enf^lneer*!!   license. 

Cited  in  St  Louis  v.  Meyrose  Lamp  Mfg.  Co.   139  Mo.  571,  61  Am.  St  Rep. 
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474,  41  S.  W.  244,  sustaining  statute  forbidding  employment  of  unlicensed  en- 
gineer. 

22  L.  R.  A.  802,  LYONS-THOMAS  HARDWARE  CO.  v.  PERRY  STOVE  MFG. 

CO.  86  Tex.  143,  24  S.  W.  16. 
Preferences    amonff    creditors    of    insolvent    corporation. 

Followed  in  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  88  Tex.  482, 
27  S.  W.  100,  holding  insolvent  corporation,  having  discontinued  business,  is 
without  power  to  prefer  creditors  by  mortgage;  Fowler  v.  Bell,  90  Tex.  158,  39 
L.  R.  A.  266,  59  Am.  St.  Rep.  788,  37  S.  W.  1058,  declaring  void,  mortgage  exe- 
cuted for  benefit  of  one  creditor  by  insolvent  foreign  corporation  on  property  in 
Texas;  American  Nat.  Bank  v.  Dallas  Tinware  Mfg.  Co.  15  Tex.  Civ.  App.  634.  39 
S.  W.  955,  and  Farmers  &  M.  Nat.  Bank  v.  Bell,  31  Tex.  Civ.  App.  127,  71  S. 
W.  570,  holding  that  assets  of  insolvent  corporation  become  trust  funds  held  for 
benefit  of  all  creditors  alike. 

Cited  in  National  Bank  v.  Goolsby,  12  Tex.  Civ.  App.  367,  35  S.  W.  713,  holding 
sale  of  part  of  corporate  property  to  pay  debt,  valid  as  against  attaching  cred- 
itors when  transferee  ignorant  of  corporation's  insolvency;  Rogers  v.  Southern 
Pine  Lumber  Co.  21  Tex.  Civ.  App.  56,  51  S.  \V.  26,  and  Florsheim  Bros.  Dry 
Goods  Co.  V.  Wettermark,  10  Tex.  Civ.  App.  103,  30  S.  W.  505,  holding  void,  sale 
of  entire  assets  to  one  creditor  by  insolvent  corporation;  Specht  v.  Bookhout,  14 
Tex.  Civ.  App.  447,  37  S.  W.  193,  denying  insolvent  corporation's  power  to  pre- 
fer certain  'creditors  by  drawing  drafts  against  lessee  for  rent  to  become  due ; 
Ford  v.  Plankinton  Bank,  87  Wis.  371,  58  N.  W.  766,  holding  money  in  sheriff's 
custody,  collected  upon  executions  against  insolvent  corporation,  subject  to  se- 
questration as  assets  when  part  of  scheme  to  give  preferences;  Sabin  v.  Columbia 
River  Lumber  &  Fuel  Co.  25  Or.  31,  42  Am.  St.  Rep.  756,  35  Pac.  854,  holding 
void,  mortgage  executed  to  enable  mortgagor  to  continue  in  business  by  placing 
property  beyond  reach  of  creditors;  Adams  &  W.  C6.  v.  Deyctte,  8  S.  D.  143,  31 
L.  R.  A.  506,  59  Am.  St.  Rep.  751,  65  N.  W.  471  (dissenting  opinion),  majority 
denying  right  to  prefer  debt  for  money  borrowed  by  corporation  to  purchase  its 
own  stock;  James  Clark  Co.  v.  Colton,  91  Md.  212,  49  L.  R.  A.  704,  46  Atl.  386, 
holding  payment  by  insolvent  bank,  of  check  of  company  of  which  bank  president 
holds  most  stock  and  directors  are  indorsers  on  notes,  unlawful  preference. 

Cited  in  footnotes  to  Brown  v.  Grand  Rapids  Parlor  Furniture  Co.  22  L.  R. 
A.  817,  which  authorizes  preference  to  corporate  director;  Vanderpoel  v.  Gorman, 
24  L,  R.  A.  548,  which  sustains  right  of  foreign  corporation  doing  business  in  New 
York,  to  make  assignment  for  benefit  of  creditors  without  preference,  although 
New  York  statutes  prohibit  such  act  on  part  of  domestic  corporations;  Warren 
V.  First  Nat.  Bank,  25  L.  R.  A.  746,  which  holds  power  of  directors  to  pay,  or 
secure,  corporate  debts  not  taken  away  by  mere  insolvency  of  corporation ;  Schu- 
feldt  V.  Smith,  29  L.  R.  A.  830,  which  requires  directors  voting  themselves  pref- 
erences, to  show  that  their  claims  are  honest  and  justly  due;  Illinois  Steel  Co.  v. 
O'Donnell,  31  L.  R.  A.  265,  which  holds  valid,  securities  given  to  directors  by 
insolvent  but  going  concern  to  obtain  money  loaned  at  time  securities  given ; 
Fowler  v.  Bell,  39  L.  R.  A.  254,  which  holds  invalidity  of  attachment  of  property 
of  insolvent  corporation  not  preclude  purchaser  from  defending  against  one 
claiming  it  under  mortgage  which  is  void  preference;  Nathan  v.  Lee,  43  L.  R.  A. 
820,  which  sustains  in  state  where  land  lies,  mortgage  by  foreign  corporation  to 
nrnr^^-idents  in  other  state  to  secure  antecedent  debt,  although  judicial  decisions 
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of  latter  atate  hold  such  mortgage  to  be  preference ;  American  Exch.  Nat.  Bank  v 
Ward,  55  L.  R.  A.  356,  which  sustains  chattel  mortgage  to  secure  just  demands 
of  directors  of  insolvent  corporation;  National  Wall  Paper  Co.  v.  Columbia  Nat 
Bank,  56  L.  R.  A.  121,  which  denies  right  to  prefer  debt  on  which  officers  and  di- 
rectors are  bound  as  sureties;  Nappanee  Canning  Co.  v.  Reid,  M.  &  W.  59  L.  R. 
A.  199,  which  sustains  right  to  prefer  unsecured  claims  of  directors  and  obliga- 
tions on  which  they  are  liable. 

Distinguished  in  Alberger  v.  National  Bank  of  Commerce,  123  Mo.  324,  27  S.  W. 
657;  Ames  &  F.  Co.  v.  Heslet,  19  Mont.  189,  61  Am.  St.  Rep.  496,  47  Pac  805; 
Weyeth  Hardware  6i  Mfg.  Co.  v.  James-Spencer-Bateman  Co.  15  Utah,  132,  47 
Pac.  604;  John  V.  Farwell  Co.  v.  Sweetzer,  10  Colo.  App.  424,  51  Pac.  1012,— 
sustaining  insolvent  corporation's  right  to  give  creditor  bona  fide  preference. 

Ho^ir  riffht  to  receivership  lost. 

Cited  in  Tenney  v.  Ballard,  W.  &  B.  Hat  Co.  17  Tex.  Civ.  App.  146,  43  S.  W. 
296,  holding  that  creditor  treating  transferee  of  assets  of  insolvent  corporation 
as  payer  loses  right  to  have  receiver  appointed. 

Annotation  in  22  L.  R.  A.  802,  referred  to  particularly  in  Corey  v.  Wadsworth. 
118  Ala.  545,  44  L.  R.  A.  785,  footnote,  p.  766,  25  So.  503  (separate  opinion),  ma- 
jority sustaining  preference  to  creditor  of  corporation  though  he  was  a  stock- 
holder, director,  and  president,  and  participated  in  transaction  giving  him 
preference. 
Attachment  of  corporate  assets. 

Cited  in  Rogers  v.  East  Line  Lumber  Co.  11  Tex.  Civ.  App.  Ill,  33  S.  W.  312; 
Orr  &  L.  Shoe  Co.  v.  Thompson,  89  Tex.  502,  35  S.  W.  473;  Memphis  Barrel  k 
Heading  Co.  v.  Ward,  99  Tenn.  178,  63  Am.  St.  Rep.  825,  42  S.  W.  13;  Wright  v. 
Enless,  12  Tex.  Civ.  App.  137,  34  S.  W.  302, — holding  assets  of  insolvent  corpora- 
tion not  subject  to  attachment;  American  Nat.  Bank  v.  Dallas  Tinware  Mfg.  Co. 
15  Tex.  Civ.  App.  634,  39  S.  W.  955,  and  Moon  Bros.  Carriage  Co.  v.  Waxahachie 
Grain  &  Implement  Co.  13  Tex.  Civ.  App.  109,  35  S.  \\\  337,  affirming  creditor's 
right  to  secure  preference  lien  by  attachment  upon  property  of  corporation  likely 
to  fail. 

Cited  in  footnotes  to  Ball  in  v.  Merchant's  Exch.  Bank,  27  L.  R.  A.  357,  which 
holds  valid  attachment  lien  acquirable  against  insolvent  corporation;  Crane  v. 
Pacific  Bank,  27  L.  R.  A.  562,  which  denies  right  to  attach  property  of  insolvent 
bank. 

22  L.  R.  A.  817,  BROWN  v.  GRAND  RAPIDS  PARLOR  FURNITLUE  CO.  7  C. 

C.  A.  225,  16  U.  S.  App.  221,  58  Fed.  286. 
ISffect   of   stRte   decisions    on    Federal    courts. 

Cited  in  Dygert  v.  Vermont  Loan  &  T.  Co.  37  C.  C.  A.  391,  94  Fed.  915,  holding 
Federal  court  not  bound  to  follow  state  decisions  on  question  whether  note  gov- 
erned, as  to  usury,  by  law  of  place  of  execution  or  performance;  Buford  v.  Kerr. 
33C.  C.  A.  169,  02  U.  S.  App.  270,  00  Fed.  516,  and  Buford  v.  Kerr,  86  Fed.  9P, 
holding  that  Federal  court  will  follow  decision  of  Missouri  court  that  estate 
passing  by  will  is  statutory  estate;  Ontario  Bank  v.  Hurst,  43  C.  C.  A.  197,  103 
Fed.  235,  holding  construction  by  state  courts  of  statute  relating  to  common- 
law  assignments  binding  on  Federal  courts. 

Preferences    by    Insolvent    corporation. 

Cited  in  Walker  v.  Miller,  8  C.  C.  A.  334,  19  U.  S.  App.  403,  59  Fed.  871,  hold- 
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ing  bona  fide  purchaser  holds,  as  against  attaching  creditor,  property  received 
from  seller  knowing  corporation's  insolvency;  Schufeldt  v.  Smith,  131  Mo.  289, 
29  L.  R.  A.  834,  52  Am.  St.  Rep.  628,  31  S.  W.  1039,  and  Henderson  v.  Indiana 
Trust  Co.  143  Ind.  569,  40  N.  E.  516,  holding  that  insolvent  corporation,  retain- 
ing control  of  property,  may  give  preferences;  Worthen  v.  Griffith,  59  Ark.  580, 
43  Am.  St.  Rep.  50,  28  S.  VV.  286,  holding  deed  of  assignment  containing  prefer- 
ences not  invalidated  because  two  directors  liable  as  indorsers  upon  notes  form- 
ing part. 

Cited  in  note  (22  L.  R.  A.  806)  on  preferences  among  creditors  given  by  in- 
solvent corporation. 

-^—  To    oflUccm. 

Cited  in  Rickerson  Roller-Mill  Co.  v.  Farrell  Foundry  &  Mach.  Co.  23  C.  C.  A. 
312,  43  U.  S.  App.  452,  75  Fed.  554,  decreeing  distribution  among  creditors  ui 
assets  of  insolvent  corporation  transferred  to  directors  in  payment  of  antecedent 
debt;  Childs  v.  N.  B.  Carlstein  Co.  76  Fed.  91,  dissolving  injunction  restraining 
president  of  insolvent  corporation  from  realizing  on  chattel  mortgages  covering 
bona  fide  indebtedness;  American  Exch.  Nat.  Bank  v.  Ward,  55  L.  R.  A.  359,  49 
C.  C.  A.  616,  111  Fed.  782,  holding  that  directors  of  insolvent  corporation  may 
secure  their  demands  by  chattel  mortgage;  New  Memphis  Gaslight  Co.  Cases, 
105  Tenn.  289,  80  Am.  St.  Rep.  880,  60  S.  W.  206,  affirming  director's  right  to 
receive  pledges  from  insolvent  corporation  as  indemnity  against  loss  as  accom- 
modation indorsers  on  corporate  notes;  Moller  v.  Keystone  Fibre  Co.  187  Pa.  559, 
41  Atl.  478,  holding  benefit  to  director  under  preferential  assignment  not  fatal; 
Corey  v.  Wadsworth,  118  Ala.  521,  44  L.  R.  A.  776,  25  So.  503,  affirming  right 
of  insolvent  corporation  to  transfer  assets  to  director  in  payment  of  bona  fide 
debt;  Worthen  v.  Griffith,  59  Ark.  580,  43  Am.  St.  Rep.  50,  28  S.  W.  286,  holding 
deed  of  assignment,  executed  prior  to  act  of  April  14,  1893,  and  containing 'pref- 
erences, not  rendered  invalid  because  two  directors  were  liable  as  indorsers  on 
notes  forming  part  of  corporate  indebtedness  preferred. 

Cited  in  footnotes  to  National  Wall  Paper  Co.  v.  Columbia  Nat.  Bank,  56  L. 
R.  A.  121.  which  denies  right  to  prefer  debt  on  which  officers  and  directors  bound 
as  sureties;  Nappanee  Canning  Co.  v.  Reid,  M.  &  Co.  59  L.  R.  A.  199,  which  sus- 
tains right  to  prefer  unsecured  claims  of  directors  and  obligations  on  which  they 
are  liable. 

Distinguished  in  Sutton  Mfg.  Co.  v.  Hutchinson,  11  C.  C.  A.  328,  24  U.  S.  App. 
145.  63  Fed.  504,  setting  aside  mortgage  executed  by  insolvent  corporation  for 
benefit  of  directors. 

When    corporation    holds    property    mibject    to    liens. 

Cited  in  First  Nat.  Bank  v.  Dovetail  Body  &  Gear  Co.  143  Ind.  654,  52  Am.  St. 
Rep.  435,  40  N.  E.  810,  holding  that  corporation  holds  property  subject  to  cred- 
itors' liens  only  when  insolvent. 

Transfer  Trith   poller  of  sale  as  trnst   deed. 

Cited  in  footnote  to  Tittle  v.  Vanleer,  37  L.  R.  A.  348,  which  construes  instru- 
ment transferring  property  to  trustee  with  power  of  sale,  as  trust  deed,  not 
assignment. 

Change  In   statute  as  affecting   risht   to   salary. 

Cited  in  footnote  to  Gross  v.  Whitley  County,  58  L.  R.  A.  394,  which  denies 
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county  treasurer's  right  to  compensation  under  statute  in  force  during  first  term. 
for  services  during  second  term  under  different  statute. 

22  L.  R.  A.  824,  BATES  v.  HORNER,  65  Vt.  471,  27  Atl.  134. 
I^iablllty  for  defects  or  naimnce  in  bljirlaiirajr. 

Cited  in  footnotes  to  Wilmington  v.  Ewing,  45  L.  R.  A.  79,  which  sustains  stat- 
utory exemption  of  city  from  liability  for  defective  condition  of  footways,  unless 
caused  by  city  or  its  agents;  Lynn  v.  Hooper,  47  L.  R.  A.  752,  which  sustain? 
owTier's  liability  for  frightening  of  horse  by  hay  cap  on  stack  of  hay  placed  in 
highway. 

Road    commlsslonera    as    servantB    of    tonrn. 

Cited  in  footnote  to  McManus  v.  Weston,  31  L.  R.  A.  174,  which  denies  liabil- 
ity of  town  for  acts  of  road  commissioners. 

22  L.  R.  A.  836,  COOPER  v.  PHIPPS,  24  Or.  357,  33  Pac.  985. 
'Weight    Klven    evidence   of   arood   character. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by 
which  supported.  I 

Liability  for  defamatory  'words  In  pleading,  testimony,  or  In  record.  . 

Cited  in  Cooley  v.  Galyon,  109  Tenn.  11,  60  L.  R.  A.  142,  footnote  p.  139,  97  i 
Am.  St.  Rep.  823,  70  S.  W.  607,  which  holds  words  maliciously  spoken  of  stranjyr  i 
by  witness  in  judicial  proceeding,  absolutely  privileged,  if  pertinent  and  re?pon-  ' 
sive. 

Cited  in  footnote  to  Kubricht  v.  State,  58  Jm  R.  A.  959,  which  holds  elergjinan 
entering  on  baptismal  record,  as  reputed  father  of  bastard  child,  name  of  person 
known  to  have  been  acquitted,  guilty  of  libel. 

Cited  in  note  (22  L.  R.  A.  650)  on  libel  by  defamatory  words  in  pleading. 

Virhen    prlvlleflred. 

Cited  in  footnotes  to  Blakeslee  v.  Carroll,  25  L.  R.  A.  106,  which  holds  citizen 
privileged  in  giving  information  to  committee  of  aldermen  investigating  charges 
against  officials;  Shinglemeyer  v.  Wright,  50  L.  R.  A.  129,  which  holds  informa- 
tion given  to  detectives  as  to  larceny,  with  reason  for  suspecting  certain  person  as 
thief,  privileged ;  Niven  v.  Boland,  52  L.  R.  A.  786,  which  denies  liability  of  phy- 
sician for  signing,  in  good  faith,  certificate  necessary  to  commit  to  hospital  for 
dipsomaniacs. 

'When    malice    preiiamed. 

Cited  in  Thomas  v.  Bowen,  29  Or.  267,  45  Pac.  768,  holding  falsity  and  malice 
presumed  when  publication  libelous  per  se. 

22  L.  R.  A.  840,  STATE  v.  ADAMS,  25  Or.  172,  42  Am.  St.  Rep.  790,  35  Pac.  36. 
Sednctlon    nnder   promise    of   marrlagre. 

Distinguished  in  State  v.  Hughes.  106  Iowa,  129,  68  Am.  St.  Rep.  288,  76  X. 
W.  520,  affirming  conviction  for  seduction  accomplished  under  promise  to  marry 
if  conception  should  result. 

Bar   to  prosecution    for  seduction. 

Cited  in  People  v.  Hough,  120  Cal.  539,  65  Am.  St.  Rep.  201,  52  Pac.  840,  Iir'i 
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inpr  seducer's  willingness  to  marry  no  bar  to  indictment;  /?e  Lewis,  67  Kan.  565, 
63  L.  R.  A.  283,  100  Am.  St.  Rep.  470,  73  Pac.  77,  holding  subsequent  marriage 
of  accused  to  injured  woman,  no  bar  to  prosecution  for  seduction. 


22  L.  R.  A.  842,  SPEED  v.  DETROIT.  08  Mich.  360,  39  Am.  St.  Rep.  555,  57  N. 
W.  406. 

Ti'rlt  of  prohibition  to  prevent  removal  of  one  not  pnMlc  ofllcer. 

Cited  in  Hartigan  v.  West  Virginia  University,  49  W.  Va.  48,  38  S.  E.  698 
(dissenting  opinion),  majority  denying  writ  of  prohibition  to  prevent  board  of 
regents  from  removing  professor. 

Mlncondnct  In  another  ofllee  as  gronnd  for  removal. 

Cited  in  State  ex  rel.  Ragsdale  v.  Walker,  68  Mo.  App.  119,  holding  misconduct 
in  another  office  not  ground  for  removal  of  mayor. 

Distinguished  in  State  v.  Welsh,  109  Iowa.  23,  79  N.  W.  369,  holding  miscon- 
duct in  office  during  preceding  term,  ground  for  removal  of  sherifT  succeeding 
himself. 

Appointment   and    removal   of   public   officers. 

Cited  in  Moreland  v.  Millen,  126  Mich.  396,  85  X.  W.  882  (dissenting  opinion), 
majority  declaring  invalid,  portion  of  act  calling  for  provisional  appointment 
by  governor  of  city  superintendent  of  public  works. 

Cited  in  footnotes  to  People  ex  reL  Engley  v.  Martin,  24  L.  R.  A.  201,  which 
holds  governor's  power  to  remove  meml)er  of  fire  and  police  board  dependent  on 
terms  of  charter;  Gillan  v.  Normal  Schools,  24  L.  R.  A.  336,  which  denies  power 
of  board  of  regents,  by  by-law  or  contract,  to  restrict  its  power  to  remove  teacher 
at  pleasure. 

Held  obiter  in  Townsend  v.  Kurtz,  83  Md.  350,  34  Atl.  1123,  affirming  gov- 
ernor's power  under  statute  to  remove  insurance  commissioner,  without  notice, 
before  expiration  of  term;  Re  Guden,  71  App.  Div.  428,  75  X.  Y.  Supp.  794,  Re- 
versing 37  Misc.  398,  75  X.  Y.  Supp.  786,  holding  that  sheriff's  agreement  to  ap- 
point one  official  counsel,  in  return  for  political  support,  justifies  removal. 

Disapproved  in  effect  in  Savannah  v.  Grayson,  104  Ga.  114,  30  S.  E.  963,  sus- 
taining city's  incidental  power  to  remove  fire  commissioners  for  misconduct. 


22  L.  R.  A.  846,  BAIRD  v.  HOWARD,  51  Ohio  St.  57,  46  Am.  St.  Rep.  550,  36 

X.  E.  732. 
Deed  by,  or  contract  >vlth.  Incompetent  person. 

Cited  in  Sander  v.  Savage,  75  App.  Div.  338,  78  X.  Y.  Supp.  189,  holding  that 
conveyance  procured  frcni  lunatic  for  less  than  one  tenth  of  value  of  property, 
confers  no  title. 

Cited  in  note  (54  L.  R.  A.  445,  452)  on  validity  of  contract  made  with  intoxi- 
cated persons. 

BlndlnflT  effect  of  acceptance  of  less  than  dne. 

Cited  in  footnote  to  Springfield  F.  &  M.  Ins.  Co.  v.  Hull,  25  L.  R.  A.  37,  which 
upliolds  right  to  maintain  suit  for  balance  due  on  policy,  where  one  is  induced, 
by  tliicats  of  groundless  prosecution,  to  accept  less  than  amount  due. 
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22  L.  R.  A.  850,  BARNES  SAFE  &  LOCK  CO.  v.  BLOCH  BROS.  TOBACCO  CO. 

38  W.  Va.  158,  45  Am.  St.  Rep.  486,  18  S.  E.  482. 
Title  to  HTOods  const  sued  to  aarent  for  sale. 

Cited  in  Arbuckle  Bros.  v.  Kirkpatrick,  98  Tenn.  232.  30  L.  R.  A.  288,  footnote 
p.  285,  00  Am.  St.  Rep.  854,  39  S.  W.  3,  holding  contract  of  sale  tran3ferrin;» 
title  made,  and  not  mere  agency,  created  by  agreement  called  "'special  selling, 
lacccr  appointment,"  under  which  consignee  required  to  pay  for  goods  within 
sixty  days,  whether  sold  or  not,  at  amount  fixed  in  advance. 

Cited  in  footnotes  to  Columbus  Buggy  Co.  v.  Tufley,  32  L.  R.  A.  260,  which 
holds  goods  sold  to  trader  for  resale,  vendor  retaining  title  as  security,  liable  for 
former's  debts,  as  being  used  in  his  business ;  Ronieo  v.  Martucci,  47  L.  R.  A.  601, 
which  holds  that  ordinary  contract  of  consignment  does  not  estop  consignor  from 
setting  up  his  title  as  against  innocent  purchaser  from  consignee,  who  buys  on 
same  day  goods  are  received  as  part  of  purchase  of  entire  stock. 

Transfer  of  clalnn   for  repayment   of  advances. 

Cited  in  footnote  to  Cincinnati  Tobacco  Warehouse  Co.  v.  Webster.  64  L.  R,  A 
219,  which  holds  that  sale  by  receiver  of  assets  of  commission  company  will  pass 
claim  for  repayment  of  advances  made  to  produce  buyer  to  enable  him  to  procure 
produce  to  be  shipped  to  company. 

22  L.  R.  A.  855,  SPEARMAN  v.  TEXARKANA,  58  Ark.  348,  24  S.  W^  883. 
Recovery  on  contract  betiveen  public  officer  and  city* 

Cited  in  Concordia  v.  Hagaman,  1  Kan.  App.  41,  41  Pac.  133,  affirming  quan 
turn  meruit  recovery  for  services  performed  for  city  by  councilmen. 

Cited  in  footnote  to  Capital  Gas  Co.  v.  Young,  29  L.  R.  A.  463,  which  upholds 
rijyht  to  enforce  payment  for  gas  from  city,  though  mayor  is  stockholder  and 
president  of  gas  company. 

Distinguished  in  Berka  v.  Woodward,  125  Cal.  124,  46  L.  R.  A.  422,  73  Am.  St. 
Rep.  31,  57  Pac.  777,  denying  councilman's  right  to  recover  for  lumber  sold  under 
contract  with  city. 

22  L.  R.  A.  857,  RIPPE  v.  BECKER,  66  Minn.  100,  67  N.  W.  331. 
Police  poiver  over  baslneas. 

Cited  in  State  v.  Corbett,  57  Minn.  349,  24  L.  R.  A.  500,  4  Inters.  Com.  Rep. 
096,  59  N.  W.  317,  sustaining  act  regulating  sale  of  transportation  tickets;  State 
ex  rel.  Beek  v.  Wagener,  77  Minn.  494,  46  L.  R.  A.  445,  77  Am.  St.  Rep.  681,  80 
N.  W.  633,  sustaining  act  regulating  business  of  commission  merchants  and  re- 
quiring license. 

Distinguished  in  State  ex  rel.  George  v.  Aiken,  42  S.  C.  248,  26  L.  R.  A.  357.  20 
S.  E.  221,  upholding  state's  power  to  regulate  liquor  trade. 

Poiver  of  state  or  city  to  ensase  In  bnslness. 

Cited  in  Atty.  Gen.  ex  rel.  Barbour  v.  Pingree,  120  Mich.  567,  46  L.  R.  A.  416, 
79  N.  W.  814,  declaring  unconstitutional,  act  authorizing  purchase  and  operation 
of  street  railway;  McCullough  v.  Brown,  41  S.  C.  247,  23  L.  R,  A.  421,  footnote 
p.  410,  19  S.  E.  458,  denying  right  to  give  to  state  monopoly  in  sale  of  liquor*: 
Stewart  v.  Great  Northern  R.  Co.  65  Minn.  517,  33  L,  R.  A.  429,  68  N.  W.  208, 
sustaining  act  providing  for  erection  of  public  grain  elevators  near  railroad.*: 
State  ex  rel.  Jones  v.  Froehlich,  115  Wis.  39.  58  L.  R.  A.  763.  95  Am.  St.  Rep 
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894,  91  N.  W.  115,  holding  levees  and  dykes  constitute  works  of  internal  improve- 
ment; Re  International  Improvement  Fund,  24  Colo.  250,  48  Pae.  807,  holding 
construction  of  female  asylum  not  "internal  improvement." 

Telephone  «■  eqalvalent  to  tteleffraph. 

Cited  in  Northwestern  Teleph.  Exchange  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  76 
Minn.  345,  79  N.  W.  315,  holding  "telephone"  e<}uivalent  to  "telegraph"  in  con- 
struction of  statute  relating  to  right  of  eminent  domain. 

* 

22  L.  R.  A.  863,  JENKS  v.  PAWLOWSKI,  98  Mich.  110,  39  Am.  St.  Rep.  522,  56 

N.  W.  1105. 
Bfltals  of  action  for  mallcions  prosecntlon. 

Cited  in  Pawlow.ski  v.  Jenks,  115  Mich.  276,  73  N.  W.  238,  holding  dismissal 
of  action  for  violation  of  restrictions  as  to  sale  of  liquors  not  ground  for  action 
for  malicious  prosecution. 

Injnnctlon  asiiinBt  sale  of  liqnora. 

Cited  in  Reilly  v.  Otto,  108  Mich.  332,  66  N.  W.  228,  holding  conveyance  of 
adjoining  property  without  restriction,  no  defense  to  injunction  against  violation 
of  condition  in  deed  relating  to  sale  of  liquors. 


